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SUBJECT 


Accounts — Account stated—Merely some 
items barred is immaterial — If whole ac¬ 
count time barred,* S. 25 (8) Contract Act 
must be satisfied 92c 

Adverse possession— Co-owners—Posses, 
sion originating from lawful title — Ouster 
must be proved for divesting co-owners: 7 5d 

_Mahomedan females — Considerations 

for adnlt males and pardanashin females 
greatly differ e 

Agriculturists* Loans Aot ( 12 of 1884 as 
applied- to Berar) % S. 5— Amount due under 
Act is recoverable under S. 141 (d) and not 
S. 141 (c), Berar Land Revenue Code— 
Purchaser of defaulter's land is liable for 
arrears of rent SO 

Berar Inam Rules (1889), Br. 5 and 14 
—Grant for maintenance construed—Estate 
held heritable and partible 14a 

- Br. 5 and 14 —Certificate granted to 

A —Lineal heirs of A are tenants in common 
and can claim partition 14c 

- B . 5 (5) —Misprint explained 146 

Central Provinces and Berar Relief of 
Indebtedness Act (14 of 1939)— Inten¬ 
tion of Legislature explained 78c 

-Relief Courts are not civil Courts 8c 

- S. 6 —Joint debtors—Whether applica¬ 
tion by one is valid (Queere) 88c 

- S. 6 (3) —Omission to serve notice 

under S. 6 (8).on civil Court—Proceedings 
in civil Court are not stayed 78a 


INlSlXN. DA Ft, ». A. LL. 

_\ Vakil Hffh Cawrt, 

1915) — Buies under , B . 498— Duty-paid 
foreign liquor—R. 498 is ultra vires 133a 

_ Ss. 10 t 28 — Pass applied for but 

wrongly refused—Person importing is to be 
put in position of person to whom pass is 
being granted 188d 

- S. 10 —Import—Date of liquor cross¬ 
ing border whether crucial (Qucere) 188c 

-S. 37 — Rr. 84 (7) and 498—Rules so 

far as they attempt to regulate purchase or 
indent of liquor are ultra vires 1886 

-S. 37 —Purchase and import are not 

same 188c 

Central Provinces Land Revenue Aot (2 
of 1917), S. 84 (3) —Drawback is part of 
village profits and not Iambardar's remu¬ 
neration: I. L. R. (1941) Nag. 345=(’89) 
26 A. I. R. 1989 Nag. 121=181 I. 0. 916, 
OVERRULED 124 

- S. 160 — Decree for arrears by sadar 

lambardar paid by lambardar — Suit by 
lambardar to enforce charge — Time runs 
from first day of agricultural year next fol¬ 
lowing that to which suit relates 1116 

- S. 160 — Decree for arrears for 1984 

paid by lambardar in November 1987 — 
Cosharer alleging his share in April 1984 
not party to deoree — Suit by lambardar 
against cosharer held not maintainable llld 

- Ss. 160 (1) and 188 (2) — Suit for 

village profits for year 1932.1988 filed on 

2nd October 1986—Suit is in time 96 


-S. 17 —Preliminary foreclosure decree 

—Proceedings to make decree final cannot 
be stayed 880 

-S. 20 — District Judge acting under 

S. 20—No reference to High Court lies 
under Civil P. C., S. 118 and 0.46, R. 1 8 a 

- S. 20— High Court cannot revise deci¬ 
sion of Distriot Court made under S. 20 : 6 a 


- S. 23 —Scope—Matter must be law¬ 
fully pending before Relief Court 88 f 

Central Provinces and Berar Yilla# 
Sanitation and Public Management Aol 

(2 of 1920)— Panchayat created under Ac 
not being juristic person cannot sue 114 c 
———Sales of rights to recover dues from in 
habitants are illegal U 4 j 

Central Provinces Children Act (10 o 

£ 5 - Youthf ^ offender—Boy o 
12 guilty of murder ia not "youth” 7 . 

Conciliation Ac 

(2 of 1938), Ss. 7 and 7A — No notic 

E*vr 7 . serv6d on creditor—Applicatioi 

by debtor is not effectively admitted 


- S. 218 — Even procedure is governed 

by Land Acquisition Act 86 a 

Central Provinces Money-lender’s Aot 
(13 of 1934), S. 11 — Appeal — An appeal 
lies against an order passed under S. 11: 140 
Central Provinces Redaction of Interest 
Aot (32 of 1936), S. 3 — Act repealed at 
time of order—Court has no power to make 
order under the Act 122 

Central Provinces Tenancy Aot (1 of 
1920), S. 11 Proviso (ii)— Amendment by 
Act 11 of 1940 does not act retrospectively 
to affect vested rights of malguzar 496 

- ^ 2 , 13, 14, 26 and 26 — Transfer 

by tenant in contravention of S. 12_Ten¬ 

ant’s widow put in possession under Ss. 18 
and 14 — Lambardar can execute deoree 
obtained against tenant against widow and 
can eject her under Ss. 26 and 26 186a 

—— S. 35 — Holding abandoned by life 
holder of tenancy — Tenancy is not exting. 
uished and presumptive reversioner is not 
entitled to possession—He may have decla¬ 
ration that rights of reversioner shall ao- 
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C. P. Tenancy Act 

crue on death of life holder : 1939 N. L. J. 
60. REVERSED 108a 

_ S. 35 —“Abandonment" is intended to 

have its ordinary legal meaning 108c 

_ Sch. 2, Art . 1 — Abandonment by life- 

holder — Suit by reversioner for possession 

_Art. 1 does not apply 108 d 

Civil Procedure Code (5 of 1908), S. 11 
and 0. 2, R* 2 — Previous decision barring 
suit to recover arrears of one year would 
bar suit in respect of any other year--Com- 
I>osite cause of action in subsequent suit rela¬ 
ting to arrears of more than one year is not 
different from that relating to one year 119a 

-S. 11 —Acquisition by lessor and lessee 

of additional capacity of sadar lambardar 
and lambardar cannot alter nature of suit 
and bar application of res judicata 1196 

-- S.ll —Expression "in Court competent 

to try such subsequent suit" in S. 11 — 
Meaning explained 119c 

-Ss. 11, 145 and 47 — Surety made 

party to execution proceedings — Defence 
raised and decided — He cannot raise it 
again in separate suit 107a 

- S. 11 —S. 11 is not exhaustive 1076 

- S. 64 and O. 21, R. 46 —Applicability 

— Scope — S. 64 and O. 21, R. 46 are 
limited so far as debts are concerned to 
their payment and not to their settlement 
—Plaintiff obtaining decree against original 
mortgagee and attaching mortgage debt due 
to him on 15th February 1934—Mortgagee 
rights sold in execution and purchased by 
plaintiff on 24th November 1934—On 19th 
May 1934 mortgagor going before Debt 
Conciliation Board—Original mortgagee not 
putting claim within time — Debt exting¬ 
uished on 27th July 1934 under S. 8 (2), 
C. P. Debt Conciliation Act—Plaintiff held 
acquired no title at court auction sale held 
subsequent to extinguishment of debt and 
hence could not sue to enforce mortgage — 
Debt held did not cease to be debt within 
S. 2 (e), C. P. Debt Conciliation Act, even 
after its attachment under O. 21, R. 46: 36 

-S. 100 — Surrender and lease whether 

in fact sale is not pure question of fact 

103a 

-S. 100 —Adverse possession — Finding 

held not binding in second appeal 75/ 

- Ss. 115,151 and O. 9, R. 13 — Scope 

of S. 151 and 0. 9, R. 13 stated—Question 
of jurisdiction not considered — Order can 
bo interfered in revision 786 

- S. 115 —Finding that agreement is not 

proved being of fact is binding in revision 

47a 


Civil P. C. 

-S. 115 and 0.33, R.5 (e )—Plea under 

0.33, R. 5 (e) cannot be raised for first time 
in revision 476 

-S. 141 —Scope — S. 141 is limited to 

matters of procedure—It cannot be availed 
of where substantive rights are involved: 8cZ 

- O. ^ R. 2 —Right of creditor to waive 

exigibility — Option to choose one out of 
double cause of action exercised by creditor 

— Other cause of action disappears 1386 

- 0. 21, R . 63 — Mortgagee’s objection 

dismissed—Suit to enforce mortgage with¬ 
out asking explicitly declaratory relief — 
Suit held not bad 61a 

-0. 32, R. 7 — Reference to arbitration 

—Minor involved—Court’s order directing 
to obtain guardian’s consent and then mak¬ 
ing order of reference—Leave held expressly 
recorded within R. 7 26a. 

-0. 32, R. 7 — No unqualified right to 

minor — Avoidance is discretionary with 
Court 266 

'- 0. 32, R . /—Reasons for order under 

R. 7 should be recorded — Omission to re¬ 
cord reasons is good ground for interference 
in appeal or revision but does not make 
order nullity — Such order can bo avoided 
in appeal or revision but not by separate 
suit 26c 

- 0. 32, R. 7 — Reference to arbitration 

and compromise—Scrutiny by Court differs 
in degree 26d 

-0. 33, R. 1 —Explanation—Coses under 

first category of explanation — Subject- 
matter of suit may be considered — Appli¬ 
cant claiming share in joint family property 
out of possession—Court holding that mere 
claim to share in property did not consti¬ 
tute "sufficient means’’ and granting appli¬ 
cation — Court held not wrong and even if 
wrong did not commit material irregularity 

47c 

- 0. 33, R. 5 — Plea under R. 5 that 

applicant was being financed cannot be 
raised for first time in revision 41d 

-0. 34, R. 1 —Paramount title—Person 

not disputing mortgage but claiming title 
should be discharged 38a 

-0. 40, R. 1 — Appointment of limited 

liability company as receiver is not desirable 

— Nor should judgment-debtor’s business 
rival be appointed receiver (Obiter) 64a 
-0. 40, R. 1 —Receiver — Party inter¬ 
ested appointed receiver at his own proposal 
—Remuneration of—Limited liability com¬ 
pany appointed receiver at its proposal in 
execution of its decree and put in possession 
of judgment-debtor’s colliery — Receiver's 
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Civil P. C. 

commission held should be 5 per cent, on net 
profits of colliery — Receiver held not enti¬ 
tled to commission on sales effected by him 
in pursuance of contract by judgment-deb¬ 
tor with railway 

*_0. 40, R . I—Suit on simple mortgage 

_ Sale prevented by judgment-debtor on 
some ground—Appointment of receiver held 

desirable la 

_ 0.40, R. 1 and S. 11— Res judicata — 

Previous application for receiver withdrawn 

_Second application held not barred 16 

_0. 40, Br. 2 and 1 —Court appointing 

receiver can fix his remuneration at later 
stage — Order fixing remuneration at later 
stage must be regarded as part and parcel 
of original order of appointment — Both 
original order of appointment and subse. 
quent order fixing remuneration are appeal- 
able 646 


-0. 41, R. 27 — Documents deliberately 

withheld in trial Court—Admission sought 
in appeal on false grounds — Document 
should be rejeoted 92a 

Contract — Court's power of interference 
— Scope of — Contract binds parties to it 
and their representatives irrespective of any 
change in circumstances — Perpetual lease 
of village—Land revenue subsequently en¬ 
hanced — Lessor in face of contract held 
could not claim anything more than amount 
fixed by contract — Court held could not 
ignore contract and grant equitable relief to 
plaintiff who purchased village in execution 
proceedings with his eyes open 119i 

-Fairness or unfairness of contract must 

be decided with reference to circumstances 
existing at time of contract 119a 

Contract Act (9 of 1872), S. 26 (3) — 
Receipt acknowledging amount found duo 
—Document held did not amount to express 
promise under S. 26 ( 8 ) 926 

Cosharor —Though not lambardar can eject 
trespasser ' 49 c 

Criminal Procedure Code (6 of 1898), 
3. 107 —Person doing lawful act cannot be 
bound over under S. 107 merely because 
another threatens to prevent him and create 
breach «of peace"— Complainants claiming 
exclusive right to manpan of village during 
festivals and alleging that other party 

Wanjaris were trying to usurp it by cele- 

brating festivals separately which was likely 
to lead to breach of peace — Right to man- 
pan held not recognized by law—Wanjaris 
held entitled to celebrate festivals separately 
m lawful way and to exaot such respect as 
others chose to render 45 

1942 Indexes (Nag.)— 2 o (4 pp.) 


Criminal P. C. , . •, 

_S. 297 _Object of summing up stated 

_ Minute details of evidence need not be 

crammed in charge . i T 

_ S. 297 _Non-direction must mislead 

jury to invalidate charge 
_S. 297 _Charge held not invalidated 


_S. 297 — Charge as a whole must be 

read — Mere different view by somebody 
else does not amount to misdirection: 127e 
*_ S. 297 — Charge need not be extem¬ 

pore—Reading written charge is not illegal 

126 


-S. 423 — No glaring error of law in 

charge — High Court would not interfere 
with acquittal 127/ 

-S. 438 —Reference on point of fact — 

Omission to call for explanation from trying 
Magistrate vitiates reference 386 

-S. 439 —Finding supported on evidence 

cannot be interfered in revision 96a 

- Ss. 439 and 435 —Pending proceedings 

in inferior Court — High Court's power of 
interference, enunciated 38a 

-S. 476 — Suit on pronote decreed —■ 

High Court admitting additional evidence 
and reversing decree on ground of plaintiff’s 
suppression of account books, existence of 
which he denied in trial Court—Application 
by opposite side to successor of trial Judge 
under S. 476—Duty of Judge explained : 80a 

-S. 476 —Civil Court acting under S. 476 

does not cease to bo civil Court — Revision 
against its order under S. 476 lies under 
S. 115, Civil P. C. 78a 

- S. 476 —Person against whom inquiry 

under S. 476 is started is not accused but 
potential accused 786 

-Ss. 476 and 94 — Civil Court aoting 

under S. 476 cannot have recourse to S. 94 
and cannot compel person complained 
against to submit to examination or produce 
documents against his own interests — But 
it can give him opportunity to appear and 
suffer examination and can draw inference 
against him for failure to do so 73 c 

-S. 517 —Articles seized from pledgee_ 

Pledgor acquitted—Pledgee’s possession not 
illegal—Articles must be returned to pledgee 

82 

Deed—Construction — Intention of parties 
— Only when words are ambiguous, extra¬ 
neous evidence can be looked into 116a 

-Construction — Whole document is to 

be interpreted in consistent sense 1166 
-Construction — Terms express and Un¬ 
ambiguous-Preliminary negotiations oan- 
not be used to contradict or vary 116o 
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Deed 

-Construction — Mortgage or sale — 

Document held mortgage and not sale: 115<f 

--Execution — Proof of— Document by 

whom scribed, proved—Execution is not 
proved 84a 

Estoppel—Essentials of—House si to situate 
in abadi owned by lambardar—Sale in exe¬ 
cution — Lambardar is not bound to ascer¬ 
tain whether sale was of house only or of 
house and site and to assert his right in exe¬ 
cution proceedings — Lambardar’s inaction 
while purchaser was extending house and 
making improvements and his mere omis¬ 
sion to assert his right and object to pur¬ 
chaser’s acts do not by themselves consti¬ 
tute acquiescence so as to estop him from 
disputing purchaser’s right to occupy site 
as licensee 59a 

-Delay in bringing action — Effect — 

Acquiescence in act still in progress and 
submission to it after completion—Distinc¬ 
tion— In submission after completion right 
to sue when once accrued is not lost unless 
acquiescence persists beyond limitation: 596 
Evidence Act (1 of 1872) S. 21 — B pur- 
chasing plot from whom S also had pur¬ 
chased another plot —B is not representative 
of executant vis-a-vis S's plot 84c 

—- S. 67 —Proof of— Admission of execu. 

tion is not proof of execution within S. G7 

84d 

- S. 92 — Surrender and lease — Docu- 

inents unequivocal — Intention of parties 
must be presumed in that way — Previous 
proposal for sale—Evidence is not admissible 

103b 

- S. 112 — Difference between married 

woman and spinster or widow explained — 
If parties to marriage could have access, 
presumption of legitimacy cannot be rebut¬ 
ted 966 

- S. 112 —Access explained 96c 

- Ss. 114 and 133 — Corroboration — 

Confession of co-accused cannot be used to 
corroborate the evidence of accomplice 

127d 

“—and 106 — Account books — 
Non-production of—Presumption—Plaintiff' 
mortgagee alleging that money was bor¬ 
rowed to pay off' debts due by defendants’ 
ancestral business of trading — Defendants 
denying plaintiff’s allegation and though 
maintaining account books not producing 
them —- Court is entitled to presume that 
production of account books would not have 
supported defendants’ case—Fact that bur¬ 
den of proof was not on defendants held 
immaterial qq,. 


Execution — Charge decree — Decree for 
maintenance — Decree-holder can proceed 
personally without enforcing charge 58 
Fraud — Party cannot take advantage of 
his own fraud 108c 

Guardians and Wards Act (8 of 1890) t 
S. 30 —Transfer sanctioned by Court — It 
must protect bona fide transferee — Trans¬ 
action actually entered, different from one 
sanctioned, sanction cannot protect trans¬ 
feree— It is voidable—Minors avoiding must 
however return benefits received by them 
under transfer 12 a 

"Hindu law—Adoption — Joint family — 
By adoption, line is continued both for in¬ 
heritance and for share of the adopted son 
—No breach in chain linking adopted son to 
his ancestor—Adopted son becomes member 
of the family and does not start new family 
—He becomes sharer in family and divests 
other members of this share 196 

-Alienation—Manager—Debtof son’s 

father—Son’s share can bo alienated by 
non-father manager if no other course open 
to satisfy debt fPer Niyoyi and Vivian 
Bose JJ. t Stone C. J. t Contra) 66 

-Alienation—Father — Afterborn son — 

Mortgage— Mortgage suit—One of defen¬ 
dants dying—Son born few months after 
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* (29) A. I. R. 1942 Nagpur 1 

Stone C. J. and Vivian Bose J. 

Mt. Sukharaniabai and others _ 

Judgment-debtors — Appellants 
v. 

Laxmikantrao Ganpatrao and others _ 

Decree-holders — Respondents. 

Misc. Appeal No. 106 of 1939, Decided on 11th 
September 1941, from order of Sub-Judge, First 
Class, Betul, D/- 13th February 1939. 

' JJ*™* P. C. (1908). O. 40. R. 1 _ Suit 
on simple mortgage — Sale prevented by judg- 

S"iv e ,h. 0 id“*,;. m b?. Er °“ nd - 

, ord ® 1 ' ®PP9»nting a receiver in execution pro- 
ceedings following on a final decree for sale on a 
nicjitgage can be passed where the dccroe- 

because the^udgrenldebtors^S i^one'way^r 

27 0 of he i93 8 4, t S/. 8ale P0Stp0DCd = APP-K 

R i s b > C ‘:i> P - o (1 ?° 8)l °* <°- R - 1 S. i’ll 

Withdrawn-Second “piffiKS 

meot\TaU7vt 0U h« P & 0 «d f ° r «“.»PPoinU 
because the opposite party withdrawn 

certain condltiws whTc^are n«^ ^ *° °, bserve 

<*» 11 aTs *km ws 5 .aSa; : 

N - S • Na ^dkar and V. R. DtopujariL**’ * 3 
E. B. Tare _ for Bespondents ** Appellants ' 

an — 
Met has not been able to ptooS ' 

1942 N/i & 2 instance, applied 


for instalments and have taken the matter 
upto this Court and have obtained stay of 
execution in the meanwhile. Also the matter 
has to go before the Collector and that will 
take time. All that is not disputed; non-are 
the findings of the lower Court o^the 
merits. The learned Judge finds that tho 
property has been allowed to deteriorate in 
value and that this process is likely to con 
t.nue unless arrested by tho appointment of 
a receiver; also that the judgment-debtors 
are not paying the land revenue and that all 
this is deliberate so as to put the decree, 
holder to as much loss as possible. There 
can bo no question that on tho findings of 
the lower Court it is not only just and rea¬ 
sonable but desirable that a receiver should 
be appointed. But it is urged that the Courts 
have no power to appoint a receiver at any 
stage of a suit on a simple mortgage. The 
decree-holder s only right is to bring the 
property to sale and until it is sold he has 
the right to remain in possession. 

The lower Court holds that it has power 
to make the appointment because under tho 
mortgage the rents and profits have been 
mortgaged as weU as tho land. Had thS 
been so. wo would have had no difficulty 
This question was considered at length by a 
Division Bench of this Court t/. ™k- u y a 
Oi us (Stone C. J.) Z.SytaJ, 

No 27 of 1934 1 ) and it was held thS 
such a case a receiver can be apnoinfcAd 1 m 

is ?r i 
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statement to that effect in an affidavit filed 
! before him by or on behalf of the decree- 
holder, which wrong statement the judg¬ 
ment-debtor does not appear to have made 
any attempt to correct. However, as it is 
now admitted that there is no such clause 
in the deed, we must debate the question 
whether the Courts have power to appoint a 
receiver in a suit on a simple mortgage. 
That matter was left open in the Division 
Bench case cited above. Order 40, R. 1 , Civil 
P. C., which deals with the appointment of 
receivers, after setting out that a receiver 
may be appointed “where it appears to the 
Court to be just and convenient,” states in 
b sub-rule (2) : 

Nothing in this rule shall authorize the Court to 
remove from the possession or custody of property 
any person whom any party to the suit has not a 
present right so to remove. 

The question is, what does the sub-rule 
mean ? It is argued that a simple mortgagee 
has no present right to remove the mortga¬ 
gor, and so, under this sub-rule, no receiver 
can ever be appointed in a case on a simple 
mortgage. This is the view of a Full Bench 
of the Allahabad High Court in 58 ALL 949. a 
But is opposed, broadly speaking, to the views 
of the Calcutta, Bombay, Madras, Lahore 
and Rangoon High Courts as Sulaiman C. J., 
c points out at page 952 of the Allahabad Full 
Bench. We do not think it is necessary to 
examine these cases because the grounds on 
which they proceed have been collected and 
broadly summarized by Sulaiman C. J., in 
his powerful and carefully reasoned opinion. 
There is clearly force in his criticism and we 
agree with him except on two points. We 
doubt whether the appointment of a receiver 
necessarily imports the removal from “pos¬ 
session” of the person in occupation. That 
depends upon what “possession” means in 
that particular sub-rule. But the question is 
debatable, and as it is possible to proceed 
d upon another ground we express no opi¬ 
nion on this point, especially as we are not 
altogether agreed between ourselves on this 
particular point. The other point on which 
we venture with respect to disagree with the 
Allahabad Full Bench, is regarding the 
interpretation of the words “any person 
whom any party to the suit has not a pre¬ 
sent right so to remove.” 

Beaumont C. J. has pointed out in I L R 
(1939) Bom 82 2 3 at p. 85 that the mortgagor has 

2. (’36) 23 A I R 1936 Ali 495 : 58 All 949 : 1936 
A L J 605 (FB), Ram Swarup v. Anandi Lai. 

3. (’39) 26 A I R 1939 Bom 54 : 179 I C 821 : 
1LR (1939) Bom 82 : 40 Bom L R 1266, Damodar 
Moresliwar v. Radkabai Damodar. 


a right to remove himself from the possession e 
and custody of the property, and as he is a 
party to the suit, sub-r. ( 2 ) does not operate 
to prevent his removal. If it is necessary to 
give to the words “any person” the strict 
grammatical meaning which Sulaiman C. J. 
says at p. 966 that they must be given, (and 
we agree that that is the only proper way 
to interpret a statute), then it is no less 
necessary to interpret the words “any party,” 
which follow with the same grammatical 
strictness. If a mortgagor is a party to the 
suit, as he must always be, then he comes 
within the purview of the words “any 
party,” and he is certainly “any person” 
as Sulaiman C. J. holds, therefore if he has * 
a right to remove himself, (which we think 
is beyond doubt), sub-r. ( 2 ) is not attracted 
when he is the person sought to be removed 
even when his opponent seeks to remove 
him. It is to be observed that the words are 
not “any person whom any party to the suit 
(other than the party sought to be removed ) 
has not a present right so to remove.” We 
think it would be as unjustifiable to add the 
words in italics, or their equivalent, to the 
expression “any party” as it would be to add 
the words “other than a party to the suit” 
to the expression “any person.” 

The words “so to remove” evidently re- g 
late to els. (b) and (c) of sub-r. (l) and relate 
to removal by order of the Court. We think 
it is open to a party to a suit to apply for 
his own removal, and it may well be that 
that would be in his own interests in certain 
cases, for example, when he is afraid that 
allegations of waste and mismanagement 
will be levelled against him at some future 
stage, or where he is obliged to go away and 
is not in a position to make suitable arrange¬ 
ments for the management of his property. 
In any case there is no reason why he should 
not have a receiver if he so wishes and the 
Court finds it just and convenient that he 
should. It is not for us to inquire why the 
Legislature chose to express itself so clumsily, 
if that was its real intention, once the 
grammatical meaning of the words used is 
plain. Once an inquiry of that sort is opened 
up and it becomes pertinent to ask whether 
the Legislature really intended what the 
grammatical sense of their words import, 
then it is necessary to see whether the words 
“any person” in sub-r. ( 2 ) were really in¬ 
tended to include the parties to the suit, and 
as to that there is at least as much to be 
said for the one view as for the other. 

There remains another objection to con¬ 
sider. It was said that a previous applies- 
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A tion for the appointment of a receiver bad 
been made and withdrawn and that that was 
equivalent to a dismissal of the application 
and that therefore the matter is res judicata: 
AIR 1924 P C 202* was relied on. The deci¬ 
sion of their Lordships is not in point. 
There, a party to a suit consented to the 
appointment of a receiver and thereafter 
made several attempts to have him removed, 
without however disclosing any of the 
grounds on which alone, according to their 
Lordships, a consent order can be chal. 
lenged. Subsequent attempts at removal on 
the same insufficient grounds urged in the 
previous application were dismissed as barred 
6 by res judicata. That is not the case here. 
The previous application here was not pressed 
because the judgment-debtors’ agent under¬ 
took and promised to pay the land revenue, 
an undertaking which was not observed. 
The appeal fails and is dismissed with costs. 
JUL___ Appeal dismissed. 

4. (-24) 11AIR 1924 P C 202 : 8i I C 576 (PC) 
Rameshwar Singh v. Hitendra Singh. 
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Stone C. J. and Vivian Bose J. 

Nanhoo Nyader and others _ 

Defendants — Appellants 
v. 

Seth Zillimul Mishrilal Agarwal _ 

Plaintiff — Respondent. 

p j™ 1 ?°- 311 of ?. 936 ’ Docided ^ 13th 

v- 1941 * / rom appellate decree of Dist. 
Judge, Nimar, D/- 22nd January 1935. 

Q C * Debt Conciliation Act (2 of 1933) 

an application!' * B “ td Cann °‘ ^‘-ely admit 

i - ,or ,S ' 

Bobdc — for Respondent. 

te 01 ° f 

liation Act, im, to thistse CW 

uon a., r i riftfsss 

tho Board fiL“ S th“‘lt 1 SSV l18 de0i8i011 °‘ 

the decision of the Board final then “ ake 


lower appellate Court that the then appel- e 
lant, one Nanhoo alias Khuda Baksh 
earned an income from agriculture, but . . . . the 
appellant Nanhoo did not earn his living mainly 
by agriculture. 

Again 

...the appellant was mainly a butcher and merchant 
and not an agriculturist. I am of opinion that the 
appellant NaDhoo was not a person who earned bis 
living mainly by agriculture. 

The Debt Conciliation Act defines a debtor 
as “a person who earns his livelihood main¬ 
ly by agriculture and who,*,’ etc. By S. 4 only 
debtors of a restricted class may apply to a 
Board. On receiving an application the Board 
is required by S.7 to pass an order fixing a 
date and place for hearing the application, f 
Notice of that order is required by s. 7 ( 2 ) to 
be sent by registered post to each creditor. 
Section 8 provides for the case where the 
Board has admitted the application, has 
decided that the case is one in which an 
attempt to effect a settlement should be 
made. Under the rules the form of notice 
under s. 7 is Form HI; tho form of notice 
under s .8 is Form iv. Admittedly, no notice 
was given under s.7. It is a matter of con¬ 
test whether a notice was given under s. 8 . 

It is said nevertheless that the Board has 
come to the conclusion that a notice was 
served under s. 8 , that the creditor in ques- g 
tion has not filed the statement required 
and therefore pursuant to s. 8 ( 2 ) tho debt 
in question must be deemed to be duly dis¬ 
charged. 

Further it is said that in fact, whether 
rightly or wrongly, the Board did receive an 
application under s. 4, did admit it, that the 
creditor did not, within the 80 days allowed 
by S.7A take an objection against its being 
admitted and therefore the jurisdiction of 
the Board cannot now be questioned. We are 
of the opinion that this is fallacious. The 
Debt Conciliation Act is now time-expired 
and we do not propose to examine at length 
the various difficulties of construction that 7l 
it raises. It is, in our opinion, sufficient to 
say that where an Aot requires a tribunal to 

thl flS >tlce . thafc 14 } 3 aboufc e “ter upon 
the determination of point A it cannot effeo 

tiveiy decide point A without giving notice 

and in the absence and behind the baok of 

the person affected. Accordingly in this case 

this Board never effectively admitted 

application. The fact that therSr wS 

“ if it had admitted the apSSnlstf 

under the mistaken belief that U £?SjSf 
ted an application when it has done no such 
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a thing. A date will now he fixed for the hear- 
ing of the rest of the appeal. 

RK. Order accordingly. 
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Gruer J. 

Bhikulal Laxmichand Mahesliri and 
another — Applicants 

v. 

Ganpati Sitaram Patwari — 

Non.applicant. 

Civil Revn. No. 543 of 1940. Decided on 4th 
August 1941, for revision of decree of Sub-Judge, 
k Second Class, Saoner, D/- 5th August 1940. 

Practice — Relief — Plaint on bond for cash 
consideration—Defendant pleading considera¬ 
tion by way of earnest money of sale by plaintiff 
—Plaintiff not completing sale—Plaintiff held 
entitled to decree on admission of defendant but 
deprived of costs for false plea. 

The plaintiffs sued on a bond executed for cash 
consideration. Defendant admitted execution but 
denied that any cash consideration had been re¬ 
ceived. He explained that he had agreed to pur¬ 
chase a portion of a field from plaintiffs for Rs. 600 
and as plaintiffs refused to get the sale deed regis¬ 
tered unless defendant paid Rs. 100 by way of ear¬ 
nest money defendant who had no cash executed 
the bond in suit by way of this earnest money. 
Defendant added that plaintiffs had not executed 
any sale deed for this portion of the field. Plain- 
c tifls persisted in their evidence in trying to prove 
that the bond was executed for cash consideration. 
The Court has believed defendant’s version : 

Held that the plaintiffs were entitled to a decree 
on the admission of the defendant. The proper way 
to punish them for their false plea about the nature 
of the consideration was to disallow them their 
costs: (’28) 15 A I R 1928 P C 39, Distmn.; 21 All 
03 (P C), Exyl.; Case law referred. (P 5 d] 

D. B. Najbile — for Applicants. 

R. N . Padhye and P. R. Padhye — 

for Non-applicant. 

Order. —The plaintiffs sued on a bond of 
principal Rs. 100, dated 16th September 193G. 
Defendant admitted execution but denied 
that any cash consideration had been receiv¬ 
ed. He explained that ho had agreed to pur¬ 
chase a portion of a field from plaintiffs for 
Rs. GOO and as plaintiffs refused to get the 
sale deed registered unless defendant paid 
Rs. 100 by way of earnest money, defendant 
who had no cash executed the bond in suit 
ky wa y of this earnest money. Defendant 
added that plaintiffs had not executed any 
™ * or this portion of the field, 

irlamtifts persisted in their evidence in try¬ 
ing to prove that the bond was executed for 
cash consideration, but the lower Court has 
believed defendant's version. As it had not 
been pleaded on behalf of plaintiffs that 
they are entitled to the amount even by 


way of earnest money, the Court thinks that 
it is precluded from considering that point 6 
and that the case stands or falls on the 
simple ground whether the consideration 
was paid in cash or not. This point being 
found against the plaintiffs the suit was 
dismissed. 

The question in revision then is whether 
that way of looking at the facts was correct 
and legal. Learned counsel for the plaintiffs 
says that on the admission of execution the 
only question for consideration was whe¬ 
ther the bond was for consideration, and on 
the finding that it was for earnest money the ' 
answer was in the affirmative even though f 
plaintiffs’ assertion about the nature of the 
consideration was not upheld. Reference is 
made to 15 C P L R 24 1 where the custom in 
this country of describing a bond for previ¬ 
ous debt as being for cash was mentioned, 
and the plaintiff was allowed to prove that 
on such a bond the consideration was really 
due on an old account. In the present case, of 
course, the plaintifis stuck to their previous 
statement which was found against them. 

In 12 N L R 57 3 it was held that the Court 
was entitled to apply the law to the facts 
actually proved by the evidence even though 
the allegations of both parties were found 
to be untrue and incorrect. This was fol- 9 
lowed in A I R 1924 Nag 1S9 3 where it was 
said that a suit cannot be dismissed for a 
false averment. So in 2G n l r 130 4 it was 
laid down that plain tiff who fails to prove 
all the facts alleged by him may yet obtain 
the whole or any part of the relief claimed 
by him if the facts pleaded by the defen¬ 
dant and found by the Court show him to 
be entitled to it. That case was followed in 
2GNLR 277. 5 In 21 ALL 53° at p. G9 their 
Lordships recognized that as a rule relief 
not founded on the pleadings should not be 
granted; but in the case before them where 
both parties had made excessive demands and ; 4 
both were in the wrong the plaintifis were 
found entitled to a declaration of their true 
title as the substantial matters constituting 
title of all the parties had been touched 

1. (’02) 15 C I* L R 24, Lai Singh v. Chaitram. 

2. (’15) 2 A I R 1915 Nag 74: 33 I C 497: 12 
N L R 57, Loola v. Pyare. 

3. (’24) HAIR 1924 Nag 189: 76 I C 200, Faiz 
Mahamed v. Sheikh Wajid. 

4. (’30) 17 A I R 1930 Nag 8: 121 I C 39: 26NLR 
130, Gajadhar v. Meghraj. 

5. (’30) 17 A I R 1930 Nag 273: 124 I C 453: 26 
N L R 277, Narainrao v. Hanumantram. 

6. (’99) 21 All 53: 25 I A 105: 7 Sar 370 (P C), 

Sri Mahant Govind Rao v. Sita Ram Kesho. 
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a obscurely in the issues and were put in evi¬ 
dence and discussed in the lower Courts. 

On the other side reliance is placed on 
24NI.Il iO. 7 There the defendant had ad¬ 
mitted execution of a mortgage bond but 
denied receipt of consideration. The onus of 
proving this defence lay heavily on him, 
but, in the end, his story was accepted that 
the mortgage bond was in fact executed in 
return for an undertaking that defendant's 
brother Gajadhar should not be prosecuted 
for embezzlement. Their Lordships refused 
to allow the plaintiffs to shift their ground 
and say that defendant accepted civil liabi- 
lity for the defalcations of his brother 
Gajadhar. That meant that it being found 
that the consideration was an illegal one 
the plaintiffs were not allowed to give it a 
new complexion and plead that it was legal. 

I do not think that that case has any direct 
bearing on the present one. It is true of 
course that evidence must be based on plead¬ 
ings. Here the plaintiff’s’ pleading was that 
the bond was for consideration. Defendant 
did not deny that, but differed from plain¬ 
tiffs about the nature of the consideration. 
According to either story the consideration 
was legal, and judgment might have been 
given without going into evidence at all. 
The consideration as found is plaintiff’s 
promise to execute the sale deed. It has not 
been pleaded that there has been a breach 
of agreement on the part of plaintiffs. Defen¬ 
dant merely said that plaintiff’s had not yet 
executed the sale deed. He did not state 
whether that was due to himself not havin« 
paid the balance of the purchase money or 
what the reason was. These are matter 
beyond the scope of this suit. In the normal 
way if the earnest money had been paid in 
cash defendant might be entitled to sue for 
its return on breach of contract; similarly 
he can raise that plea in a separate suit. 
d Hut so far as the bond itself is concerned 
. were entitled to a decree on the 

"v. °Iu tbG d , efendant - Th « proper way 
thJS?* ft? f0r their false Plea about 

them tW ° f C S? 8ideration is disallow 
?? The P lainliff s’ application 

is US Jw e W H! be in their favour for 
Rs. 143-4-°. Parties will bear their own costs 

both here and in the lower Court. ’ 

R,K ‘ _ Application allowed. 

W s ( ittlgLlVLZL *»» - 
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Stone C. J. and Vivian Bose J. 

Hiralal Adku Paid and another — 

Applicants 


v. 


Parasramsao Doma Sao Kalar and 
others — Non-applicants . 

Civil Revn. Nos. 490 aud 587 of 1940 and 63, 64 
and 116 of 1941, Decided on 19tb August 1941, for 
revision of order of District Judge, Nagpur, D/- 
2nd May 1940. 

(a) C. P. and Berar Relief of Indebtedness Act 
(14 of 1939), S. 20 — High Court cannot revise 
decision of District Court made under S. 20. 

The phrase “such order” in the words*‘noappli¬ 
cation for revision shall lie against such order” 
means the order of the District Court. Hence the / 
High Court has no power to hear revision applica¬ 
tions from decisions of the District Courts made 
under Section 20. [P 57i; P 86 , c ] 

(b) Interpretation of statutes — Legislative 
proceedings. 

In arriving at the meaning of an Act Court has 
not to see from the proceedings of the Legislature 
or from any facts prior to the passing of the Act 
what was intended. [p 75 ] 

(c) Interpretation of statutes — Duty of Court 
explained when grammatical meaning is un¬ 
workable. 

mere * act that a grammatical construction 
will lead to a very unjust conclusion is irrelevant 
11 there is no doubt about the grammatical 
meaning and no doubt that the grammar of the 
words gives a unique meaning. But if the unique * 
meaniug is an impossible meaning, that is to say, a 
meamug that is destructive of some other provision 
or is unworkable, then the Court is driven to other 
constructions. Then the Court has in some way to 
reform the words used and derive as best it can 
lrom an examination of the Act as a whole, the 
real mean.ng. [ P ^ “J 

x. V. Jakatdar — for Applicants. 

A'. B. Chandurkar — for Non-applicants. 

W. R Puranik , Advocate-General — 

■ lor the Crown. 

Order. — This Older disposes of civil 
Revisions Nos. 490 of 1940 , 5S7 of 1940, G3 of 

, ® 41 * 6 t of 4941 and of 1941. This group 
of civil revisions is ono of a large number of 

w m V, , S,0n3 1 wh,ch - " e understand, havo h 
been filed and await the decision of the 

question whether the High Court has power 

to hear revision applications from decisions 

Relief 1 ? ST* i C0Urt ? made under s - 20. 

Rel ef of Indebtedness Act. 1939 . As the point 

onfv Z P % aCe -, W6 have heard cou **l not 
only on the civil revisions before us but as 

am.c us cumein region to the revision 

that are not before us. They all raise the 

same point and we thought it desirahln 

bear all senior counsel who had Zy tnt 

to put before us that would help in elucklLt 

■Z L very obscure 3tat «tory 

The mam argument was addressed to us by 
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Mr. Sen who was counsel in Civil Revision 
No. G4 of 1941. His argument, as usual, is help¬ 
ful and exhaustive of all possible points. It 
ranged over a wide field and can be sum¬ 
marized as follows : 

Quite apart from any statutory power, a 
High Court has power to consider judicially 
the decisions of Courts over which it is given 
power of su)>erintendence. The High Court 
is given power of superintendence over Dis¬ 
trict Courts. Wherever you find a District 
Court authorized to entertain judically any 
subject of dispute its decision is revisable. 
Secondly, assuming that the above is too 
. widely stated, one proceeds to the narrower 
1 power given by S. 115, Civil P. C. That sec¬ 
tion gives the power to revise the decision of 
any Court subordinate to the High Court. 
The District Court is subordinate to a High 
Court. Thirdly, the power conferred by S. 115 
is not a power dependant upon the act of 
a litigant but is one residing in the High 
Court itself which may suo motu call for the 
record of any case which has been decided 
by any Court subordinate to such High 
Court. Therefore, quite apart from any ap¬ 
plication that may be made or can be made 
by a litigant the High Court may, of its 
own motion, call for the record of any case 
d before a Debt Relief Court, at least where 
the case has gone to the District Court, and 
see whether it has in fact been dealt with 
in accordance with law. 

An argument of that width naturally in¬ 
volves a consideration of an immense range 
of case law and involves the consideration of 
the effect of S. 224, Government of India Act, 
1935. Before that Act became law, it had been 
decided in many cases that revisional powers 
may be derived from the power of superin¬ 
tendence under S. 107, Government of India 
Act, 1915. The argument also involves the 
consideration of the effect of cl. 11 , Letters 
Patent, which it is said gives (though in fact 
it merely assumes) powers of superintend¬ 
ence. It also introduces the question as to 
whether the Local Government had power, 
by rules, to give not merely the power of 
administrative superintendence but powers 
of judicial superintendence to the High 
Court over the work of the Courts charged 
with the duty of carrying out the Relief of 
Indebtedness Act, and whether, assuming 
that it could only give powers of superin¬ 
tendence of an administrative kind, that in 
turn attracted powers of revision under a 
principle analogous to that applied by many 
Courts when considering the effect of S. 107, 
Government of India Act, 1915. Next the 


A. I. R. 

question was raised whether the power 
derived from the principle—superintendence 6 
gives power of revision—has been taken 
away by the Government of India Act, 1935 , 

S. 224. The argument is that the Govern¬ 
ment of India Act, 1935, does not purport to 
take away powers, but, on the contrary, s. 223 
preserves them save in so far as they have 
been expressly taken away. 

All the above questions are of the type 
which it behoves a Court to be slow to deal 
with unless it is necessary for the deter- 
mination of the question before it; and they 
do not, in our opinion, arise if on the true 
construction of the Act (the Relief of In¬ 
debtedness Act) the power of revision, grant- / 
ed that it existed under any of the above 
heads, has been expressly or by necessary 
implication taken away. The section under 
examination is an example of extremely 
loose drafting. Wo must not, however, be 
understood as importing censure on the 
draftsman. This Court has, on many occa- 
sious, felt itself bound to animadvert on 
the drafting of certain local Acts. It must 
however in fairness to the draftsman, be ob¬ 
served that as a rule the local Acts in ques¬ 
tion cut so sharply across all ideas of law 
and legal principle that it is exceedingly 
difficult to cast their provisions in a form <j 
that is not open to criticism. All sorts of 
unexpected tra]>s are waiting for the drafts¬ 
man of an Act dealing with litigation where 
that Act is creating a new forum, a new 
mode of approach, new procedure, new prin¬ 
ciples, and is shutting out or endeavouring 
to shut out the parties from the ordinary 
Courts. 

The system of law that civil Courts ad¬ 
minister the procedure that they follow, the 
safeguards imported into their work, is the 
result of 700 yearn of thought with the result 
that the whole is a coherent whole. But 
these new Acts like the Debt Conciliation ^ 
Act and the Relief of Indebtedness Act are 
entirely new approaches, doubtless approa¬ 
ches made with the very best intentions; but 
they do not knit well into the system of law 
and procedure that civil Courts administer. 

In many ways they come somewhat as a 
shock to a Judge who has been administer¬ 
ing a system based on equity, justice and 
good conscience. We have not the smallest 
doubt that conflicting results may be arrived 
at under this Act. Such results are of course 
undesirable resulting as they do in persons 
similarly situated being differently treated 
according to their geographical situation 
within the same province. With these preli- 
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0 minary observations we now pass to a con- 
sideration of s. 20 of the Act which is the 
section that has given all the trouble. That 
section provides as follows: We omit, for 
the sake of clarity, all unnecessary words: 

Any person aggrieved by an order of a Debt Relief 
Court may within 90 days of such order apply to 
the District Court for revision of the order on the 
following grounds: 

(a) .... (b) .... (c) ... . 
but subject to such orders as the District Court 
may pass thereon, such order shall be final; 
and no application for revision shall lie against 
such order. 

As the Act originally 9tood “District Court’* 
read “District Judge” and in the bill the 
0 operative part of the section ended with the 
word “ final.” It is a well-known and most 
salutary principle of construction that in 
arriving at the meaning of an Act you do 
not look to see from the proceedings of the 
Legislature or from any facts prior to the 
passing of the Act what was intended. If we 
could do that in this case there would be no 
question as to what our decision must be. 
The words “and no application for revision 
shall lie against such order” were the result 
of a consideration of this clause when in bill 
stage by a Select Committee and were in¬ 
serted for the express purpose of taking away 
p all powers of revision from the High Court, 
and they were expressly inserted for the 
purpose of taking that away because other¬ 
wise it was thought that the High Court 
might have power to review an order of a 
District Judge. One would also find that 
“District Judge” was turned into “District 
Court” because so long as it remained “Dis¬ 
trict Judge” all these revisional applications 
had to go to the District Judge. It was found 
fihat that was making an impossible inroad 
• lpon his time and wa9 interfering w r ith the 
trial of Sessions cases and the administra¬ 
tion of criminal justice. Accordingly “ Dis- 
. trict Court” was adopted in order to enable 
any Additional District Judge to entertain 
these revision applications. 


But all such considerations are entirely 
beside the mark, and we have to considei 
this section by looking at it, by seeing it« 
grammatical meaning, by considering whe. 
ther that leads to an impossible, that is un 
workable, construction and, if it does, bj 
considering what variation will do the leasi 
violence to the grammatical meaning anc 
ehll make the provision work. The mere fad 
that a grammatical construction will lead k 

thSffi ?° nCl '\ 9i0n L i3 neither here noi 
there if there is no doubt about the gram. 

matical meaning and no doubt that the 


grammar of the words gives a unique mean- ^ 
ing. But if the unique meaning is an impos¬ 
sible meaning, that is to say, a meaning that 
is destructive of some other provision or is 
unworkable, then one is driven to other 
constructions. Then one has in some way to 
reform the words used and derive as best 
one can, from an examination of the Act as 
a whole, the real meaning. Here, it will be 
seen that there are no fewer than four “such 
orders,** and there are no fewer than five 
“orders*’ referred to. You can from “such 
order” apply for revision of the “order,” but 
subject to “such orders” “such order” shall 
be final, and no revision lies against “such 
order.’* It was for a long time, in argument f 
before us, taken as obvious that the last 
“such order” related to the order of the 
Debt Relief Court and the argument was 
accordingly pressed that the statutory bar 
to revision was the revision of the Debt 
Relief Court’s order. 

Unquestionably, that is the reading that 
most people would regard as following 
grammatically. The “such order” that is 
made final, grammatically, is the order of 
the Debt Relief Court which is made final 
subject to “such orders” as the District 
Court may pass. The question is : What is 
the meaning of the following words, “and ^ 
no application for revision shall lie against 
such order” ? Again most people would say 
that it is obvious that the order that is made 
final is the same as the order which persons 
are told they cannot have revised. But when 
one comes to look more closely into this 
curious piece of drafting one finds difficulty 
in giving such meaning to those words with¬ 


out mating tne section unworkable. The 
first part of the section is giving to a person 
aggrieved a right to apply to tho District 
Court to revise the order of a Debt Relief 
Court. That, of course, is a right which can. 
not live side by side with a statutory pro¬ 
vision that nobody can apply for the revision } 
of an order of a Debt Relief Court. Therefore 
viewed from that angle it is equally apparent 
that the words “no application for revision 
shall lie against such order” do not relate 
to the order of the Debt Relief Court. Again 
if it is provided that the order of a Debt 
Eehef Court s haH bo final and if it is pro 
vided that that finality is subject to a power 
of revision statutorily conferred np 0n a 
District Court it seems dear that what is 
being made final is the order of the Debt 

w d - tha V fc ia bein S Provided 
that that finality is not only a bar to appeal 

but is a bar to revision save for the limited 
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power, conferred by the Act, of revision by 
a particular Court. Had the section stopped 
there, there could hardly have been a doubt 
but that there was no power in anybody 
other than the District Court to revise the 
order of the Debt Relief Court and that the 
power of the District Court to revise was 
restricted to within the limits laid down by 
the section. Can, therefore, one say that the 
addition of the words “no application for 
revision shall lie against such order" is 
meant to stop revision from the order of the 
Debt Relief Court ? We think that one can¬ 
not. What is meant by those words, in our 
opinion, is this—that no application for 
revision shall lie against the order of the 
District Court. Accordingly there being a 
statutory bar which prevents the High Court 
revising such orders of the District Court 
the very broad questions raised by Mr. Sen’s 
arguments and elaborated by the arguments 
of learned counsel who followed him do not, 
in our opinion, arise for consideration. 

We are not to be understood to be decid. 
ing this on any opinion as to the effect of 
the words, “shall be final.” That term has 
l>een considered in many cases and it raises 
nice points. We are deciding this entirely 
on the view that “such order" in the words 
“no application for revision shall lie against 
such order" means the order of the District 
Court. It is necessary to mention one other 
point. It is said that even assuming that the 
words “no application for revision shall lie 
against such order" prevent an “application” 
for revision, it does not interfere expressly 
with the High Court’s j>ower to act suo 
raotu. We have considered this point and 
find it impossible, or at least impracticable, 
to work out any machinery whereby the 
High Court could usefully act suo motu in 
such matters. In any event, that line of 
argument cannot save the applications which 
are before us. Further we are of the opinion 
that the intention of the Act is to prevent 
revision except to the limited extent pro¬ 
vided by the Act itself. The applications for 
revision are dismissed with costs. 

lievisiojis dismissed. 

(29) A. I. R. 1942 Nagpur 8 

►Stone C. J. and Vivian Bose J. 

District Judge, Iloshangabad 

v. 

Seth Shri Kisan Das and others. 

Civil Misc. Case No. 67 of 1941, Decided on 19th 
August 1941; reference made by District Judge, 
Iloshangabad, D/- 9th August 1940. 


(a) C. P. and Berar Relief of Indebtedness Act 
(14 of 1939), S. 20— District Judge acting under 0 
S. 20 — No reference to High Court lies under 
Civil P. C., S. 113 and O. 46, R. 1. 

The proceedings in the Debt Relief Courts are not 
'suits’ and as they are neither ‘suits’ nor ‘appeals’ 
nor proceedings in execution of a ‘decree’ the provi¬ 
sions of O. 46, R. 1, Civil P. C. are not attracted. A re¬ 
ference under S. 113 and O. 46, It. 1, Civil P. C., does 
not therefore lie to the High Court at the instance of a 
District Judge acting under S. 20, Relief of Indebted¬ 
ness Act : (’30) 17 A I R 1930 PC 54, Ref. [Plld] 

(b) Practice — Reference — Right of, is sub¬ 
stantive right. 

A right of reference is a substantive one and is 
not a mere matter of procedure. Hence, a Court has 
no power to refer a matter unless the right to do so \ 
is specially conferred because once the reference is 
made, the referring Court’s independence of judg- / 
ment on the point referred goes. [P 9 h ] 

(c) C. P. and Berar Relief of Indebtedness Act 
(Hof 1939)—Relief Courts are not civil Courts. 

The Debt Relief Courts are not civil Courts. They 
are special tribunals created ad hoc for the special 
purposes of the Act. (P 116 ] 

(d) Civil P. C. (1908), S. 141 — Scope. 

As S. 141 is limited to matters of procedure, it 
cannot be availed of where substantive rightsarein¬ 
volved. (p n/j ] 

W. R. Puranik , Advocate-General — 

for Applicant. 

J. Sen and B. L. Gupta — for Opposite Party. 

Order of Reference 

Gruer J. — The question whether an g 
application for revision under S. 115, Civil 
P. C. t lies against an order passed in revi¬ 
sion by the District Judge under S. 20 , C. P. 
and Berar Relief of Indebtedness Act, has 
been admitted for hearing before a Division 
Bench of this Court. The present reference 
by the District Judge, Iloshangabad, which 
purports to be one under s. 113 and O. 4G, 

R. 1 , Civil P. C., read with S. 19, C. P. and 
Berar Relief of Indebtedness Act, raises the 
question whether such a reference at all lies. 

If O. 46, R. l is strictly applied, such a re¬ 
ference could be made only by the Court 
trying the suit or by an appellate Court. 
The District Judge is certainly not the Court h 
trying the case and by S. 20, C. P. and Berar 
Relief of Indebtedness Act, is given powers 
of revision, not of appeal. The referring 
Judge, however, thinks that the powers 
given by S. 20 are really partly revisional 
and partly appellate in the garb of revision 
and that the limitations of O. 4G, R. l are 
substantially complied with. If it be held 
that no revision lies to this Court against an 
order under S. 20 then to allow a reference 
would be to attain the same object in a dif¬ 
ferent way. Here the Judge has not decided 
the law i>oint as it was open to him to do, 
but he has expressed his opinion that the 
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order of the Debt Relief Court was wrong, 
c and he now asks this Court to decide the 
point. 

The question is complementary to the 
one above-mentioned now before the Divi¬ 
sion Bench, and both have important bear¬ 
ings on the administration of the Act and 
the procedure of Debt Relief Courts. I think 
this is a fit question to be considered by the 
Division Bench along with the other ques¬ 
tion above mentioned. I therefore submit 
the reference to the Chief Justice for neces. 
sary orders. The point to be decided is “whe¬ 
ther a reference under s. 113 and o. 4G, R. l, 
Civil P. C., lies to this Court at the instance 
& of a District Judge acting under S. 20 . C. P. 
and Berar Relief of Indebtedness Act.” 

Order. — This reference was linked with 
the civil revisions relating to the Relief of 
Indebtedness Act in which we are to deliver 
judgment separately to-day." Those revisions 
raised the question whether the High Court 
had power to revise the proceedings of the 
District Court when acting under s. 20 , 
Relief of Indebtedness Act. This reference 
raises the linked question whether the Dis¬ 


it would have under the Civil Procedure ^ 
Code—the words “if it were the District 
Court” are not in the section but they would 
appear to be implied. We use the word 
“fictitious” advisedly because their Lord- 
ships of the Privy Council have said in 54 
Bom 216: 1 

When a person is ‘deemed to be‘ something, the 
only meaning possible is that whereas in reality he 
is not that something the Act of Parliament requi¬ 
res him to be treated as if he were. 

As against this, however, is the fact that 
new Courts and new tribunals have to be 
created expressly either by the Legislature 
itself or under authority conferred by it, as - 
indeed are the Debt Relief Courts under S. 3; 
also Judges have to be appointed to the tri- / 
bunals thus created. There is no such crea¬ 
tion in respect of these “District Courts.” It 
would appear therefore that this is not a case 
of special creation but only of the vesting of 
extraordinary i>owers in an existing tribunal, 
a course which the Legislature is free to take 
though why, if that is the case, we should 
be imported into a realm of fiction only to 
be translated back to the world of realities 
we are unable to discover. However, it is not 


i 


trict Court has power to refer a case under 
S. 113, Civil P. C., and whether the High 
Court has jurisdiction to entertain such a 
c reference. The matter came before Gruer J. 
who referred the question for consideration 
by a Division Bench in the following terms: 

The point to be decided is whether a reference 
under S. 113 and 0. 46, R. 1, Civil P. C., lies to 
this Court at the instance of a District Judgeacting 
under S. 20, C. P. and Berar Relief of Indebted¬ 
ness Act. 

The learned District Judge states in his 
order of reference that the District Court, 
when acting under s. 20 , is a special tribunal, 
and that was one of the aspects debated at 
one stage in both this and the linked cases. 
There is much in the language of the Act to 
suggest this. The sections abound with fic- 


d tions and the word “deem” or “deemed' 
continually recur. First, as regards the Deb 
Relief Court where the proceedings originate 
8.19 provides that that Court shall , as far a: 
practicable, have the same powers and follov 
the same procedure as it would have ant 
follow if it were a Court of original civi 
jurisdiction.” Next, as regards the Distrid 
Court, S. 20 states in its second explanation 
fW o u e „ P l' rp0 i e8 °* tbis s^tion, the Dietric 
St 11 be ?“ med . the District Cour 

aSahSZS* lunsdiotion the Debt Relie 


Then s. 21 A invests this supposedly ficti- 
tious District Court with the powers whi ch 

•See (’42) 29 A I R 1942 Nag 5 . ~ 


material for present purposes to determine 
which of these positions is the true one be¬ 
cause if the "District Court" is a fictional 
District Court it is nevertheless "deemed to g 
be” the true one under Expin. 2 to S. 20 , and 
is vested with all the powers of the true 
District Court under s. 21 A. Therefore whe¬ 
ther it i 9 the true District Court or a fic¬ 
tional District Court, it has to be treated for 
these purposes in the same way as the true 
District Court aud it is given the same 
powers. The question consequently resolves 
itself into whether the District Court proper 
would have, or has, powers of reference in 
these circumstances. That depends upon 
s. 113 and o. 40, R. l, Civil P. C. But before 
going into that it is necessary to dwell on 
another point, A great deal depends, and 
much of the argument was directed to this, h 
upon whether this right of reference is a 
substantive one or is a mere matter of pro¬ 
cedure. We are of opinion that it is the 
former. 


Their Lordships of the Privy Council have 

pointed out in 11 Mad 20 s and 40 cal 21 3 

1. ('80) 17 A I R 1930 P C 54 TmTc 632~ 54 

Bom 216 : 57 I A 49 (P C), Commissioner of In* 
come.tax, Bombay Presidency v . Bombay Trust 
Corporation Ltd. J 

2. (’ 88 ) 11 Mad 26 : 14 I A 160 : 5 Sar 64 (P C), 

Mmakshi v. Subranianya. ' 99 

3. (-18) 40 Cal 21: 16 IC 188: 89 I A 197- 16 CD I 
245: 16 C W N 961 : 6 L B R 150 (P ChRan^J 
Botatoung Co., Ltd. v. Colleotor, Rangoon. 
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n while dealing with appeals that a right of ap. 
peal is not inherent in the nature of things. 
It must be expressly conferred by statute. 
And in (1005) 74 LJPC 77* and in 54 I A 421, 4 5 * 
they decided that when a right of appeal is 
conferred the right is a substantive one and 
is not a mere matter of procedure. The con¬ 
clusion we draw from those decisions is that 
when a statute gives a litigant a right to go 
to a ]»articular Court for the hearing and 
decision of his appeal he has a right to the 
decision of that particular tribunal and can¬ 
not be put off by having foisted upon him 
some other tribunal. That appears to be 
fundamental, and, in our opinion, this prin- 
b ciple must apply with equal force to all tri¬ 
bunals whether they are original, appellate, 
or, as here, revisional. If that is so, then a 
Court has no power to refer a matter unless 
the right to do so is specially conferred, be¬ 
cause once the reference is made, the refer¬ 
ring Court s independence of judgment on 
the point referred goes. It is no longer free 
to decide as it thinks proper but is bound 
to accept the orders of the High Court on 
the reference. ( See S. 113 and 0.46, R. 3.) 
That means that a litigant who has been 
given the right by statute to obtain the de¬ 
cision of Court A (the District Court in this 
c case) has foisted on him instead the decision 
of Court B (the High Court), which he may 
not want, and w r hich in any case the Legis¬ 
lature appears to consider undesirable. One 
at least of the grounds underlying this debt 
legislation is that poor men should not be 
driven to tribunals far removed from their 
usual places of residence and should not be 
ruined by being dragged by a richer adver¬ 
sary from Court to Court. Whether that re¬ 
sults in better justice on a long view is not 
for us to say. The Legislature has, in our 
opinion, imposed these restrictions and it is 
for us to carry out its intentions. Turning 
^ now to S. 113, the only section in the Code 
which confers a right of reference, it reads : 
“Subject to such conditions and limitations 
as may be prescribed 

The right is therefore not an unqualified 
one. It is subject to “conditions” and “limi¬ 
tations." These restrictions are to be found 
in O. 4G, R. l : 

Where, before or on the hearing of a suit or an 
appeal in which the decree is not subject to appeal, 
or where, in the execution of any such decree , etc. 

4. (1905) 1905 A C 369 : 74 L J P C 77 : 92 L T 
738 : *21 T L R 513, Colonial Sugar Refining Co. 
v. Irving. 

5. ('27) 14 A I R 1927 P C 242 : 106 I C 156 : 9 

Lah 284 : 54 I A 421 (I> C), Delhi Cloth & Gene- 

al Mills Co. v. Income-tax Commissioner, Delhi. 


We have underlined (here italicized) the f 
words which matter. We are not concerned 
with execution proceedings here and so unless 
the revisional powers conferred on the District 
Court by S. 20 , Relief of Indebtedness Act, are 
exercisable either in a “suit” or an “appeal" 
the right of reference does not exist. As re¬ 
gards the word “suit" we were impressed 
with the wide range of meaning which the 
dictionary definition covers (wide enough to 
embrace the present matter) and also with 
the breadth of Sir Barnes Peacock's defini¬ 
tion in 9 W R 402° quoted in 9 Pat 6G4 7 at 
pp. 663 and 669, but unfortunately for the 
parties concerned their Lordships of the 
Privy Council have given it a much more f 
restricted meaning in 54 ALL 1067* at p. 1074 
and we are bound by that decision. It is 
true their Lordships were dealing there with 
the Limitation Act but they rest their deci¬ 
sion on the ordinary meaning of the word 
and not on any social meaning assigned to 
it in the Limitation Act : 

The word ‘suit’ ordinarily means and apart from 
some context must be taken to mean, a civil pro¬ 
ceeding instituted by the presentation of a plaint. 

In any case we would not bo able to give 
the word a different meaning in an Act so 
closely related to the Limitation Act as the 
Civil Procedure Code especially as S.26 of 

the Code states that: 

Every *suit shall be instituted by the presenta¬ 
tion of a plaint or in such other manner as may be 
prescribed. 

It was objected however that “plaint" is 
nowhere defined and that if the particulars 
which it must contain (set out in O. 7, R. 1) 
serve to distinguish it from applications and 
petitions, then those are also substantially 
the particulars required for an “application" 
to the Debt Relief Courts under S.5(3), 
Relief of Indebtedness Act. Even if that 
were so, (a close comparison will show that 
the two provisions are not identical), the 
techincal significance of the word “plaint" ^ 
cannot be ignored. It is contrasted with 
“application," both in the Limitation Act 
as well as in the Civil Procedure Code, and 
that is the antithesis which their Lordships 
were considering in the case just cited. We 
are bound to presume that even in this 
loosely drafted Act the Legislature had this 
technical significance in mind wh en it used 

6. (’68) 9 W R 402 : Beng L R Sup Vol 935, Hurro 
Chunder Roy v. Slioorodhonee Debia. 

7. (’30) 17 A I R 1930 Pat 583 : 128 I C 340 : 9 
Pat 664 : 11 PLT 747, Mobit Kumar v. Surendra 
Nath. 

8. (’33) 20 A I R 1933 P C 63 : 142 I C 7 : 54 All 
1067:60 IA 13 (PC), Hansraj Gupta v. Dehra Dun 
Mussoorie Electric Tramway Co. Ltd. 
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a the word “application” in S. 5 of the Act 
instead of “plaint,” especially as it uses both 
words in antithetical senses in S. 5 which 
reads: 

When a 'plaint is presented to a Court of civil 
jurisdiction against a debtor who is an agricultu- 
rist .... such debtor may .... apply to the Court 
to stay proceedings in order to enable him to file 
an application under S. 6 before a Debt Relief 
Court. • . . 

Sub-section ( 2 ) prescribes the particulars 
which “such application” shall contain. 
Another factor which serves to distinguish 
plaints is that they must be presented in 
civil Courts. We are of opinion that what¬ 
ever the doubts about the District Court 
6 may be the Debt Relief Courts are not civil 
Courts. They are special tribunals created 
ad hoc for the special purposes of the Act. 
Section 19 runs as follows : 

The Debt Relief Court, in regard to proceedings 
under this Act, shall, so far as is practicable, have 
the same powers and shall follow the same proce¬ 
dure as it would have and follow if it were a Court 
of original civil jurisdiction. 

The words “as if it were” predicate that 
in the opinion of the Legislature these tribu¬ 
nals are not Courts of “original civil juris¬ 
diction." It was objected that the stress 
here is on^ the word “original” and not on 
the word “civil,” but we were unable to ob- 
<i tain from counsel any suggestion as to what 
kinds of "Courts” these tribunals are if 
they aro not “original Courts.” In fact this 
part of the argument militates against the 
other where the "application" which initiates 
the proceedings in these "Courts” was said 
to be nothing but a plaint. It is clear that 
the Debt Relief Court is neither a Court of 
appeal nor one of revision, and as S.C gives 
every debtor falling within the class pres¬ 
cribed the right to apply to these “Courts” 
for the determination of his debt" it can 
only be a “Court” of original jurisdiction. 
In our opinion the proceedings in the Debt 
4 Kelief Courts are not “suits,” and as they 
are neither “suits” nor “appeals,” nor pro- 
ceedmgs in execution of a “decree,” the pro- 

fnU° n9 ?', 46, Rl *• are not attracted. It 
follows that the District Court has no power 

of reference and we have no jurisdiction to 
entertain a reference. 

It was argued however that in point of 
fact s. 2 °, Rehef of Indebtedness Act, confers 

*u 0f aP P al t0 the Di ^riet Court 
though the section speaks of a revision. It 

was pointed out that the District Court is 

emixiwered to entertain questions of law and 

que3l[om o£ f act, all of which 
are dealt with m appeal under the Civil 
Procedure Code and not in revision. We 
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might terratj&ncy meanings. It is true that 
the Acts of the Provincial Legislature have 
of recent years taken liberties with the 
meanings of words which would shock an 
orthodox draftsman and which have given 
Judges and lawyers many a headache, but 
we see no reason to depart from the usual 
canons of construction and to give to words 
unusual meanings unless the contrary is 
clearly indicated on the face of the Act. 
Loose use of language has been the root 
cause of the many baffling conundrums with 
which this Court has been faced in recent 
years. Confusion will be turned to chaos if f 
we add the licence of Judges and counsel to 
the liberties of the Legislature. Appeals are 
of various kinds, not only in the Civil Pro¬ 
cedure Code but elsewhere also. Their form 
and content differ. The powers of the Court 
and even its procedure when dealing with 
them differ. And so also in the matter of 
revision. We have revisions under the Civil 
Procedure Code and revisions under the 
Small Cause Courts Act and revisions under 
the Provincial Insolvency Act. The powers 
of the Court differ in each. Matters, such as 
questions of law, which are entertainable 
only on appeal under the Code are permis- $ 
sible in revisions under the other Acts. 
Therefore to argue that a revision is an 
appeal simply because matters are open in 
these special revisions which can only be 
dealt with on appeal under the Civil Proce- 
dure Code is fallacious. In our opinion when 
the Legislature uses the word ‘'revision” in 
preference to the word “appeal” it must bo 
taken to have done so of set purpose and 
must be taken to have meant what it said. 

It remains to consider S. in. This is a gene¬ 
ral section which provides : 

The procedure provided in this Code in regard 
to suits shall be followed, as far as it can be made "» 
applicable, m all proceedings in any Court of civil 
jurisdiction. 

It was argued that even if s. 113 as cir¬ 
cumscribed by o. 4C, R. 1 , does not invest the 
District Court with a right of reference in 
this matter, this general section does because 
it enables all Courts to follow the procedure 
prescribed for suits, and it was argued that 
part of this procedure is a right of reference. 
We have already given our reasons for hold 
mg that the power of reference conferred by 
the Code is not a rule of procedure. As s. Hi 
is linnted to matter’s of procedure, we are of 
opinion that it cannot be availed of where 
substantive rights are involved. Other con 
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Q siderations also lead us to this view. The 
general policy of the Act is to exclude the 
civil Courts altogether and it has departed 
from that policy only in one respect, namely 
it has conferred an entirely new, though 
strictly limited, set of revisional powers on 
the District Courts. But nevertheless S. 20 
stipulates that except for this the decision 
of the Debt Belief Court shall he final. Now 
if the High Court is to be allowed to step in 
for this reason or that, then clearly the Debt 
Belief Court’s decision will not be final 
“except for what the District Court says,” 
but will also be subject to what the High 
Court may say, and possibly also to what 
& the Privy Council may say after the High 
Court. That, in our opinion, would not give 
effect to S. 20. and though this is not as 
relevant here as in the other set of cases 
dealing with revisions, it strengthens our 
view on the question of reference. It is boot¬ 
less to enquire into what other Courts have 
thought of the word ‘‘final” in other Acts 
because each Act has to be construed on its 
own merits. Our opinion is that when the 
Legislature used the word “final” subject to 
only one exception, it meant what it said 
and did not intend other exceptions to be 
grafted on to the only one for which it 
c stipulated. 

We canvassed the possibility of having 
O. 40, R. 1 amended under the rule-making 
power of the High Court conferred upon it 
by S. 122 but found that we are there faced 
with the same difficulty. The power to alter 
the rules in Sell, l is confined to matters of 
procedure. But apart from that, we doubt if 
it would be proper for the High Court to 
step in in this way and undo what in our 
view the Legislature intended to prescribe. 
The reference is rejected. There will lie no 
order as to costs. 

R. K. Be fere n cc rejected . 
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Stone C. J. and Vivian Bose J. 

Abbas Ilusein and others—Defendants 4 
to 0 — Appellants 

v. 

Smt, Kiran Shashi Devi, Plaintiff and 
others — Bespondcnts. 

First Appeal No. 98 of 1936, Decided on 1st 
April 1940, from decree of Addl. Sub-Judge, First 
Class, Jubbulpore, D/- 14th March 1934. 

(a) Guardians and Wards Act (1890), S. 30 — 
Transfer sanctioned by Court— It roust protect 
bona fide transferee—Transaction actually en¬ 
tered, different from one sanctioned, sanction 
cannot protect transferee — It is voidable — 


A. I. R. 

Minors avoiding must however return benefits 
received by them under transfer. e 

Courts should be slow to hold that when a Court 
has granted sanction that sanction does not protect 
a subsequent lender of money who lends on the 
faith of that sanction and who is in no way a party 
to any slackness or fraud in obtaining that sanc¬ 
tion. But where the transaction does not purport 
to be the same as the sanctioned transaction, e. g., 
sanction was granted to mortgage for paying the 
father’s debts but the deed executed was for a higher 
amount and money was raised for running a family 
shop, the transaction was not the same as the sanc¬ 
tioned transaction and accordingly would not be 
covered by the sanction. The transaction in such a 
case can be avoided, and the minors avoiding the 
transaction can be held liable to restore what they , 
have gained as a consequence of it : (’24) HAIR 
1924 All 751, Del. on; Case law discussed. t 

[P 13cd; P 14a] J 

(b) Mahomedan law— Guardian — Mortgage 
can be authorized when there are no means to 
pay off debts of deceased. 

A mortgage by a legal guardian of a minor can 
be authorized where there are debts of the deceased 
and no other means of paying them. (P 13 f] 

T. L. Shcode — for Appellants. 

D. N. Chowdhari — for Respondent 1. 

Judgment. — A preliminary objection is 
taken that this appeal is out of time. The 
latest date for filing appeal is 2ist June 1934. 
An application for leave to appeal in forma 
pauj>eris was made on 13th April 1934. The 
application resulted in an enquiry as to 
means. The finding is dated 2Gth July 1935. g 
The application for leave was refused on 2 nd 
October 193G by Gruer J., but he gave a 
month in which the appellant was allowed 
to pay the requisite fee. The fee was paid in 
that time. Nevertheless it is said that this 
Division Bench should review Gruer J.’s 
order. It should l>e made clear that under 
the rules of practice then operating single 
Judges did the interlocutory work relating 
to certain appellate work that will fall to be 
finally disposed of by a Division Bench. We 
will assume that Gruer J., was substantially 
acting as if he were the Division Bench 
and that his order could be revised by this ^ 
Bench. Even on that assumption, we see no 
reason to revise his order. The preliminary 
objection accordingly fails. This is an appeal 
by defendants 4 to 9 who are divisible into 
two classes. The first class consists of the 
minor children of Abde Ali and the second 
of the widow and major daughter of Abde 
Ali. The suit is on a mortgage effected ad¬ 
mittedly by one Hasan Ali, the son of Abde 
Ali. The subject-matter of the mortgage is 
a house and a village. It is said that this 
mortgage is binding on the minors and on 
the widow and the daughter though they are 
not parties to the mortgage for two separate 
reasons, as to the minors because the mort- 
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a gagor had been appointed Court guardian 
and this mortgage transaction had been 
sanctioned, as to the widow and the daugh¬ 
ter because they had empowered the mort¬ 
gagor to mortgage this property under a 
general power of attorney. 

The defendants took the point that the 
sanction of the Court was without enquiry 
and that the order giving consent to a mort¬ 
gage was therefore of no effect and therefore 
that the mortgage transaction is voidable 
under S. 30, Guardians and Wards Act. In 
support of that proposition, AIR 1924 Cal 
420 1 and 15 Mad 429 2 have been cited. On the 
^ other hand, it is said that where in point of 
fact the Court has given sanction a person 
lending money on the faith of that sanction 
is protected by it, and tlje Privy Council 
decision in ll Cal 379 3 at p. 3S3 is referred to. 
On the other hand, it is said that that deci¬ 
sion is under the old law which merely pro¬ 
vided that a guardian had no power to 
mortgage without an order of the civil Court 
whereas now more detailed provisions are 
to be found in s. 31 as to what the civil 
Court has to do and it is provided inter alia 
that the Court must bo satisfied that there 
is a case of necessity and that it is for the 
benefit or advantage of the ward. Therefore 
e it is said, as is held in A I R 1924 Cal 420, 1 
that there is a duty imposed on the Court 
to make an enquiry. If the Court makes no 
enquiry although its sanction is not null 
and void one is in the same position as 
though it had not been granted; that is to 
say, the transaction is voidable but is not 
absolutely void. In our opinion, one should 
he slow to hold that when a Court has 
granted sanction that sanction does not pro. 
tect a subsequent lender of money who lends 
on the faith of that sanction and who is in 
no way a party to any slackness or fraud in 
obtaining that sanction. Here, however, the 
j plaintiff.mortgagee is in the unfortunate 
position of having lent money for purposes 
somewhat different from those that wore 
sanctioned. The actual order sanctioning is 
very vaguely worded. It merely says: 

of Ah'wn 1 ap ? lica ‘i on 01 one H “san All, guardian 

t0r “ netion *> mort 

85711 Cal 379 : 12 I A 47 : 4 Sar rpi /p m 
Gangapershad Sahu v. Mahnranl Bib" (P C) ’ 


lage Blanera as I am satisfied that it is for the 
benefit of the minor. 

It will be noted that the Court understood 
that the mortgage was in order to pay the 
debts of the minor's father and refers to an 
application. If the application is referred to, 
it will be seen that the representation was 
that there were four debts that had to be 
paid off and that had been incurred by the 
minor’s father, those debts being Bs. 2400, 
Bs. 1863.10-0, Bs. 2100 and Bs. 451-8-0. It is 
of course of the essence here that the debts 
were the debts of the minor’s father because 
this is a Mahomedan case and the father’s 
estate passes to his heirs subject to the debts 
and the debts have to be paid out of that / 
estate. According to Sir Dinshah Mulla’s 
Principles of Mahomedan Law (nth Edn.), 
para. 263, a mortgage by a legal guardian of 
a minor can be authorized where there are 
debts of the deceased and no other means of 
paying them. Accordingly the application 
represented that there was no other property 
out of which these debts could bo paid. On 
the evidence given in this case, it is quito 
obvious that that representation was untrue 
and it is also obvious from the evidence given 
in this case that the debts were not the 
debts of the minor's father. Unfortunately 
the plaintiff appears to have felt the need q 
to put the fraudulent mortgagor in the wit- 9 
ness-box and to support this transaction by 
that fraudulent mortgagor’s own books 
which disclose the above state of fact, and 
there is simply no evidence to the contrary. 
Curiously enough, the creditors who are sup’ 
posed to have been paid off have not been 
called. They were not called even though it 
appeared at any early stage in this case — 
many months before the evidence stage was 
concluded—that the mortgagor was actually 
saying that the debts were not the father's 
debts, in other words, that a fraud had been 
committed. Further the mortgage transac- 
tion did not even purport to be the same as 7 * 
the sanctioned transaction. The mortgage 
was expressed to be for bs. 7000 wherels 
what was sanctioned was Bs. 6815-2-0 Ac 
cording to the sanction the money borrowed 
was to be used in paying the above-mention- 
ed debts According to the mortgage it was 

11 US ti m A thr6e ° f them <«»at ^ 

to say, the debts for Bs. 2400, Bs. 2100 and 

B5. 451-8-0) and for running the family shop. 

It appears to be reasonably plain, and an a 

fortiori case to 46 all 620.* that this trans- 

act,on was not the aam eju, the sanctioned 

4. (-24) 11 AIR 1924 All 751 : 79TcrMRT7rT7, 
620 :22A LJ4nCL 1[ 4ir;° Sj 5 “ I i«Aj 
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n transaction and accordingly is not covered 
by the sanction. One is therefore, at best, 
thrown back to the position of a mortgage 
by a guardian without the sanction of the 
Court. The transaction can be avoided, and 
the minors and the ladies avoid it. 

When the minors or principals avoid the 
transaction they can be held liable to restore 
what they have gained as a consequence of 
it. Did it appear from the evidence here that 
they had gained anything from it we might 
perhaps have ordered an amendment. There 
is however nothing in the evidence to prove 
that they gained anything. As to the minors 
they were not responsible for the debts that 
& were paid; neither was the widow, nor the 
major daughter. It has been urged that al¬ 
though the consent may not be effective to 
support the whole of this transaction it is 
effective to support part of it. As to the part 
used for the business it is urged that that is 
good because the Rs. 2048-8-0 was borrowed 
for a purpose that was necessary and bene¬ 
ficial to the minors who have been main¬ 
tained out of the profits from the family 
shop. This case has not been pleaded, and in 
our opinion, the only way that the plaintiff 
could recover, granted that the sanction is 
ineffective, would be by way of restitution 
c in accordance with the principles laid down 
in the following cases: 9 ALL 340, 6 22 Mad 
269° at p. 290, 21 C W N G3 7 at p.65, 16 C W N 
715 6 at p. 717, 25 ALL 59, 9 8 A L J 754, 10 50 
ALL 218, 11 34 I C 916 12 at p. 917 and 54 1 C 84G 13 
at page 848. 

The argument that the sanction can cover 
that part of the transaction relating to three 
debts that is the same as the sanctioned 
transaction falls to the ground, in our opi¬ 
nion, for two reasons: (l) because the Judge 
sanctioned the transaction he did sanction, 
it cannot be predicated that he would have 
sanctioned the transaction that was in fact 
^ put through which was substantially a dif- 

5~ (’87) 9 All 340 : 1887 A W N 62, Girraj Bakhsh 
v. Kazi Hamid Ali. 

6. (’99) 22 Mad 289 : 9 M L J 64, Sinaya Pillai v. 
Munisami Ayyan. 

7. (’17) 4 AIR 1917 Cal 235 :37 I C 380: 21 C W N 
63, Mansaram Das v. Ahmad Hossain. 

8. (’12) 16CWN 715 : 14 I C 515 : 16 C L J 537, 
Hem Chandra v. Lalit Mohan. 

9. (’02) 25 All 59:1902 AWN 192, Tejpal v. Ganga. 

10. (’ll) 8 A L J 754 : 11 I C 764, Nur Bakhsh v. 
Rukum Singh. 

11. (’28) 15 AIR 1928 All 77 : 108 I C 728 : 50 All 
218 : 25ALJ 1017, Maqsud Ali Khan v.Abdullah 
Khan. 

12. (’16) 3 AIR 1916 Lab 285 : 34 I C 916:24 PR 
1916, Muhammad Ismail v. Gauri Parshad. 

13. (’20) 7 A I R 1920 Oudh 53 : 54 I C 846, Par- 
shotam Das v. Nazir Husain. 


A. I. R. 

ferent one; ( 2 ) this transaction is not the 
sanctioned transaction and is accordingly * 
not covered by the sanction: 46 ALL 620. 4 In 
our opinion, therefore, so far as the minors 
are concerned, the appeal succeeds. 

Appeal allowed. 
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Stone C. J. and Clarke J. 

Sitaram Singh Gunwant Singh — 

Defendant — Appellant 
v. 

Chittaranjan Gulab Singh and another f 
— Plaintiffs — Respondents. 

Second Appeal No. 115 of 1937, Decided on 2nd 
December 1940, from appellate decree of District 
Judge, Akola, D/- 31st October 1936. 

% (a) Bcrar Inam Rules (1859), Rr. 5 and 14 — 
Grant for maintenance construed—Estate held 
heritable and partible. 

The inam certificate stated that it was granted 
for maintenance. Under the column headed 
“tenure and condition attached to the continuance 
of the grant” were the following observations : 
“Upheld under Inam Rule 5, S. 5, one-fourth as¬ 
sessment being levied on the next and three follow¬ 
ing successions until full assessment is attained”: 

Held that the grant was of an ordinary heritable 
estate of unlimited duration (the ‘freehold’ of the 0 
Inam Rules), the holder or holders after the fourth 
paying full assessment ; and all such heirs, at 
least those who were equal in right, would hold as 
co-tenants and any one of them could ask for parti¬ 
tion which would only last for his lifetime: 9 
N L R 188 held overruled by (’25) 12 A I R 1925 
P C 184; (’26) 13 A I R 1926 Nag 225, Dissent. 

[P 18c) 

(b) Berar Inam Rules (1859), R. 5 (5)—Mis¬ 
print explained. 

The words "ho will be allowed the benefits of 
cl. (2), R. 5, but without the option of refusal” in 
R. 5 (5) is a misprint for “he will be allowed the 
benefits of cl.(3),R.5, but without the option of re¬ 
fusal.” The option in cl. (3) is one given in all cases 
of an inamdar and it consists in this: the grantee 
has the option to turn his restricted tenure into a n 
freehold. All he has to do is to consent to payment 
of a quit-rent of a certain amount : (’30) 17 A I R 
1930 Nag 24, Bel. on. [P 18 a,b] 

(c) Berar Inam Rules (1859), Rr. 5 and 14 — 
Certificate granted to A —Lineal heirs of A are 
tenants in common and can claim partition. 

Where a certificate has been granted under the 
Inam Rule5 to A, and C and D fall within the class 
of lineal heirs of A, then they (C and D) become 
tenants in common and C can claim a partition, 
but on the death of C the partition would come to 
an end so as not to affect rights of succeeding heirs. 

[P 17*) 

W . B. Pendharkar and A. V. Share — 

for Appellant. 

M. R. Bobde — for Respondents. 
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Judgment. — This case raises a question 
° under the very ambiguous Inam Rules of 
Berar. To understand the point, it is neces¬ 
sary to set out a table of relationship : 

A 


X = F (died 1917) 

(remarried | D E 

1923) G (daughter (defen- (defen- 

born 1914 dant 1) dant 2) 

married H) 

(plaintiff died in course 
of suit) 


b (plaintiff by substi- (plaintiff by substi¬ 
tution) tution). 

The letters have no connexion with the 
actual names. The claim is for partition of 
a property, the subject-matter of an inam 
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which is also struck at by the restriction on ^ 
alienation. It was also urged that G is not a 
lineal descendant of A and that if the grant 
is a maintenance grant all that G, as a mem¬ 
ber of the family, is entitled to, if she is en¬ 
titled to anything, is maintenance. On the 
other hand it is said that this is not con¬ 
trolled by inam R. 5 (2) but by Inam R. 5 (5) 
and the reference in that sub-rule to sub. 
r. (2) is an obvious mistake for sub-r. (3); 
that here there was, at the time of the certi¬ 
ficate, an enfranchisement within R. 5 (3) 
alternatively under R. H and that accord¬ 
ingly the restrictions on succession and alie¬ 
nation are gone and accordingly this estate 
can be divided up amongst the various f 
“heirs” of A according to their shares; that 
the B branch take a half and the C branch 
a half and, therefore, G (and now L and M) 
was entitled to a half and D and E are en¬ 


certificate granted on 2ist January 1870 to A. 
The certificate states that it was granted for 
maintenance. Under the column headed 
“tenure and condition attached to the con¬ 
tinuance of the grant” are the following 
observations : 

Upheld under Inam R. 5, S. 5, one-fourth assess¬ 
ment being levied on the next and three follow¬ 
ing successions until foil assessment is attained. 

It has been held by the lower appellate 
c Court that on its true construction the 
above amounts to an enfranchisement so as 
to turn the grant into a “freehold” within 
the meaning of the rules and thus so as to 
render the estate partible : 25 NLR 107 1 
has been relied upon. It has also been ob¬ 
served that 29NLR 210 3 decides that “the 
cosharer was entitled to possession of his 
share appearing from the inam statement 
when the inam was granted for personal 
maintenance of tho claimant, his descen¬ 
dants and cosharere.” The learned appellate 
Judge accordingly finds that 

the fields in suit.wore given as a freehold 

d estate subject to the payment of a quit-rent and. 
therefore, they are alienable and also partible. 

The question is whether that is the cor. 


rect conclusion or whether this is a case con¬ 
trolled by inam R. 6 ( 2 ) so as to confer an 
estate hereditable but with succession res¬ 
tricted to a class wherein alienation and 
adoption are prohibited or restricted. If so 
it is urged that the subject-matter passes to 
the nearest heir to a and that line of suc- 
cession cannot be interrupted by partition 

3 19 ? 0 Na 8 2 * : 118 I C 878 : 25 
N L R 107, Syed Abdul Latif v. Manslnghrao. 

£ 8 2L 10 A J 5 J 998 P 0 171: 143 I C 487 : 60 
: 29 N L R 210 Oh Sahebrao v. Jab 


titled to a half, that is one-fourth each. 


Rule 5 (l) divides inams into two cate¬ 
gories : (l) personal grants, ( 2 ) subsistence 
grants (which may, or may not be the same). 

It is assumed that at a time in the past a 
grant had been made. The rule is providing 
for the confirmation of the ancient grant; it 
also provides that when confirmed if nothing 
express is said the grant will be subject to 
certain indicated restrictions. Then it breaks 9 
up the confirmations into two classes de¬ 
pending on whether the person to whom the 
certificate of confirmation is given is (a) a 
descendant of the original grantee or (b) not 
a descendant. The present case is in cl. (b). 

It was at one time thought that in all cases, 
whatever the terms of the original grant and 
whatever the terms of tho confirming certi¬ 
ficate the holder took subject to the restric¬ 
tions contained in R. 5 (2). This sub-rule 
provides as follows : 

If the present incumbent is a descendant of tho 
original grantee, the Inam will be oontinued to 
him hereditarily subject to the following conditions • 

(1) Successions limited to direct lineal heirs and ^ 
undivided brothers; (2) tho Inam escheats to Gov- 
ernment on failure of such heirs; (8) future aliena¬ 
tion of the Inam is prohibted; and (4) the right of 
adoption to an Inam is not recognized. 

Sub-rule (3) provides as follows : 


06 8»ven to the inamdar to 
convert this restricted tenure into a freehold, with 
the full powers of alienation by gift, sale, adoption 
or otherwise, by consenting to the payment of an 
annual quit-rent, calculated according to the fnl 
lowing rates : (1) If the inamdar is a 8 youth, with 
reasonable prospect of having lineal heirs, in an 
nua! quit-rent, amounting to one-eighth of tho 
estimated assessment of the land, will be considered 
a sufficient compromise for the right of reversion 
possessed by Government. (2) If thl inamdar have 
no lineal heirs, and from his advanced age no heirs 
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could reasonably bo expected, but if nevertheless he 
a has terminable heirs, such as a wife without issue, 
or a widowed daughter without issue, in such case 
the quit-rent shall be equal to one-fourth of the 
estimated assessment. (3) If the inamdar be not 
possessed of heirs of any kind and from his age 
lineal heirs cannot be expected, the quit-rent of 
one-half of the assessment will be demanded. 

Sub-rule ( 5 ) provides as follows : 

If a present incumbent is not a descendant of the 
original grantee, but either in his own person or in 
succession to others, acquired the Inara fairly by 
adoption, or in alienation by gift, purchase, or 
otherwise, his claim being admitted, he will be 
allowed the benefits of cl. (2), R. 5, but without the 
option of refusal; and in commutation of the rights 
of Government, a quit-rent will be imposed on the 
Inam varying froiff one-eighth to one-half of the 
b estimated assessment of the land according to his 
position in respect of heirs, as laid down in cl.(3)of 
that rule. 

Rule 14 provides as follows : 

Private Inams thus enfranchised either by the 
payment of an annual quit-rent, or of a single fixed 
sum equal to 20 years* purchase of the quit-rent, 
will like every other description of property be sub¬ 
ject to the jurisdiction of the ordinary Court of 
justice in all questions of disputed rights, succes¬ 
sions, etc., and they may be mortgaged, sold, or 
transferred in any manner at the will and discre¬ 
tion of the inamdar, subject to the payment of 
quit-rent if such is not redeemed. (2) But service 
grants are not liable to be alienated by purchase or 
otherwise. 

c The Judicial Committee decided in 21N L R 
117 3 that the devolution and incidents of an 
inam estate are primarily controlled by the 
sanad (grant) or certificate or other docu¬ 
ment evidencing the special terms of the 
grant. If, and in so far as, these are silent 
the Inam Rules control. There the confir¬ 
mation stated the grant to be on the follow¬ 
ing terms : “to be continued rent free in 
perpetuity to the present holder and his male 
descendants.” That case introduced a curious 
fact, viz., that at the death of the certificate 
holder no one but women were left in the 
family and so if agnatic decent was meant 
the tenure had come to an end. Accordingly 
d no one argued in favour of any such con¬ 
struction. There the relationship was : 

MUNAWAR 


daughter daughter daughter 

Munawar’s father was Muzhar Ali. He 
was entitled under the original grant pre¬ 
sumably but was dead before the certificate 
was given. He had two wives. By one he 
had a son, the abovementioned Munawar; 
by another a son Amjad Ali. So we have: 

3 : 12 A I R 1925 P C 184 : 88 I C 347 : 52 

I A 294 : 52 Cal 971 : 21 N L R 117 (P C), Subhan 
An v. Imami Begum. 


A. I. R. 

MUZHAR ALI 


Munawar Amjad Ali 

Amjad Ali’s existence was not noted in 
the certificate. Their Lordships thought this 
might be due to “inadvertence.” This omis¬ 
sion was corrected in 1871. Thereafter there 
were two certificate holders : Munawar Ali 
(certificate holder) ; Amjad Ali (certificate 
holder). 

Both obtained the confirmation to them¬ 
selves and their male descendants in per¬ 
petuity. It was considered that this was 
equivalent to confirming Muzhar Ali as 
entitled for himself and his male descen- / 
dants in perpetuity. Amjad Ali died. His 
son, Khariat Ali was then shown as a sharer 
with Munawar Ali. 

So now we have two certificate holders : 
Munawar Ali ; Khariat Ali. Munawar Ali 
died leaving three daughters. One had 
married Khariat Ali. The other two were 
the plaintiffs. Khariat Ali was entered as 
the sole certificate holder. 

The question was : Were the daughters 
entitled ? The point taken by the females 
in revenue proceedings was that the dura¬ 
tion of the estate was established by the 
limitation of the grant, that is, it endured ? 
so long as there were heirs male of the body 
of the grantor ; that there were heirs male 
and therefore the estate continued. As the 
estate was given for maintenance, all mem¬ 
bers of the family entitled to maintenance 
could claim maintenance out of the estate 
so long as the estate lasted: sec 21 NLR 117 3 
at p. 120 . These people being Shia Mahom- 
medans the females were entitled to main¬ 
tenance, therefore the plaintiffs and their 
mother were entitled to maintenance. That 
claim was refused. On appeal to the Com¬ 
missioner it was decided that Khariat Ali 
was the sole certificate holder. The appeal ^ 
was dismissed. Then Khariat Ali died leav¬ 
ing a son. Again there was objection (this 
time by the plaintiffs' mother) to the son 
being shown as the sole certificate holder. 
The Privy Council upheld the Revenue con¬ 
clusions observing : 

The only grant is to the male descendants them¬ 
selves—a very limited expression — and the word 
“to** can have no other than its ordinary meaning 
attributed to it. It cannot be treated as meaning 
"during the existence of" or "pending the failure 
of .... 

They then refuse to enlarge the grant by 
a reference to the Inam Rules so as to make 
it pass to “direct lineal heirs” — an expres¬ 
sion which, as their Lordships observe, would 
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a include females. Their Lordships observe at 
page 122 : 

The rules, it is true, lay down the conditions 
which are usually to accompany an Inam grant, 
but they contain nothing to prevent Government 
from altering or modifying any of the conditions in 
the case of any particular grant. 

That case terminated in favour of the 
females to a limited extent owing to the 
application of res judicata but it is plain 
that had it not been for that they would 
have wholly lost because of the terms of the 
particular grant and would have won had 
the grant been silent a3 to the class of heirs. 
Nobody appears to have suggested that the 
^ question was “who is the nearest heir.” 
There, it will bo noted, there were two certi¬ 
ficate holders but the “grant” was regarded 
as if made to the father of both and so 
the claimants were respectively the grand¬ 
daughters through a male and the great- 
grandson through males. Again in 29 N L R 
210 2 their Lordships resolved the question 
as to the rights of parties by considering the 
terms of the grant as evidenced by the cer- 
tificate. There the certificate was “for per¬ 
sonal maintenance .... continued to the 
claimant a, his descendants and cosharers.” 
It was argued that A took, that the rules 
applies to make the estate pass to his lineal 
c heirs and that the cosharers merely had 
maintenance rights. Their Lordships how¬ 
ever hold that the estate was granted to A 
to his descendants, to his cosharers and 
therefore cosharers were on a parity with 
descendants. 


C» n L R 72 4 held that where a certificat 
oonfirms the grant “rent-free to claimant 
and their lineal descendants in perpetuity' 
the Inam Rules applied and (p. 76 ) 

i grant - the present <**6 was one for th 
B?*®, 11 ? 1 “aintenanco of the grantees and thei 
lineal descendants and undivided brothers. 

. TS S p d0 ° 3 n 0t a ? peac be consonan 
* £ tbo ? r,vy Counwl decisions above men 

S—^ f Ti th6 , Certificat6 841(1 nothing aboui 
undivided brothers. The learned Judge then 

So h Th ea<3 ^ certificate -holder held a life 
Sn wu r ° P ,'? i0n - i9 not the true 

Sate Thf ha ^ h ° ds i8 an ^alienable 

o 18 very different. In 

grant to C6 . rtificat0 confirmed the 

Cof tb. f d T anta and the '‘other mem- 
tWf family nientioned. It was held 

he famiIv” P hT‘ ?n the ,“° ther “ambers of 
tne jamiiy had no reference to the devo. 

5 fn!lSi 0 ” L * 188 : 22 1 C 8 9. Amau Ail v. 

*042 N/3 & 4 


lution of the property.” This is directly Q 
opposed to the Privy Council decision and 
must be taken as overruled. In S Berar Law 
Journal 84° it was held that a maintenance 
grant governed by Inam Rule 5 is impartible. 
This was dissented from in 18 N L R 1G3 7 
where it is pointed out that Rule 9 expressly 
makes service grants impartible while Rule 5 
is silent on the question of impartibility. It 
was observed that apart from special restric¬ 
tion by custom or otherwise an estate bene¬ 
ficially held by several was partible. In 18 
N L R 163, 7 following the unreporfced Bench 
decision of First Appeal No. 36-B of 1918, 8 it 
was held further that 

the devolution and incidents of an Inam Estate ^ 
in Berar are regulated by the Berar Inam rules, 
subject entirely to the sanad or certificate or other 
documents evidencing the special terms of tho 
grant. 


*. 1« o u 


—--rr v "* i/UU uttau 

which went to the Privy Council (21 N L R 
117*) where the judgment was upheld. 18 NLR 
163 was dissented from in 21 N L R 185° 
which decides that a subsistence (or main¬ 
tenance) grant is impartible. This view is 
founded on the argument that each holder 
holds an inalienable estate" and "an estate 
for life." As we found groat difficulty in 
following the report in 21 N L R 185° we have „ 
perused tho judgment itself. It appears to 3 
have been one of the cases, not uncommon, 
where the Court was very embarrassed by the 
confused state of the pleadings. It is not 
possible to gather what the terms of tho 
grant were. It appears to have been assumed 
for the purpose in hand that certificate was 
granted under Rule 6 and accordingly one 
has a grant to A, his direct lineal heirs and 
undivided brothers, and the question there 
fore narrowed down to this: Granted c and 
P feU , . Wlt hin tb »t class, could c claim to 
have his share divided so that he became in 
possession of a defined area ? It seems diffi¬ 
cult to understand how life-tenancy or , 
otherwise enters into such a discussion. If h 
a tenant-m-common, though for life, desires 

13 ? lfficult see wby the fact 
that ho has a. limited estate should affem 

his claim. On his death of course the parti 

tion would end. It is however not a very 

desirable state of affairs and may be pro 

vente^on othergro und. Ag ain there is no 

5: 

163, Krishnarao v. Nilkanth 800 * 18 NIa R 

WWW avasr,** » : „ 65 10 

9. (’26) 18 A I R 1926 Nao 225 • flftTV? 1 ,& 8 * m * 

N l R 185. KuLboadK » » = 
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a question of alienation: all that is involved 
is enjoyment. Must the family possess jointly 
or can they be allowed to possess severally ? 
Further, as already observed, these persons 
would appear to hold an inalienable estate 
of long duration, not a life estate. 

On the true construction of Inam Rule 5 
(5) we are of the opinion that, as was held 
in 25 N L R 107 1 at p. 100, "he will be allowed 
the benefits of cl. 2, R. 5, but without the 
option of refusal.” In Rules (5) is a misprint 
for "he will be allowed the benefits of cl. 3, 
R. 5, but without the option of refusal.” It 
is true there is no "option of refusal” in 
cl. 3. The option in cl. 3 is one given in all 
& cases of an inamdar and it consists in this: the 
grantee has the option to turn his restricted 
tenure into a freehold. All he has to do is 
to consent to payment of a quit-rent of a 
certain amount. But under R. 5 (5) a quit- 
rent is imposed. That is to say, whether the 
grantee consents or not a quit-rent is im¬ 
posed. The quit-rent is calculated at such 
figure as would under R. 5 (3), if consented 
to, result in an enfranchisement. When that 
is reserved it results in "the rights of Gov¬ 
ernment” being "commuted.” The right of 
Government, so far as we can see, is that 
the "inam escheats to Government on failure 
c of such heirs.” If this is so what is the 
estate granted where, as here, there are no 
words of limitation? It seems to us, on the 
true construction of the certificate that the 
grant was of an ordinary heritable estate of 
unlimited duration (the "freehold” of the 
Inam Rules) the holder or holders after the 
fourth paying full assessment. This means 
that the position is as if to Sitaram had been 
granted an estate which would pass to his 
heirs. All such heirs, at least those who 
were equal in right, would hold as co- 
tenants and any one of them could ask for 
partition which would only last for his life- 
time. The result is that the appeal is dis¬ 
missed with costs. 

R-K. Appeal dismissed . 
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Stone C. J. and Vivian Bose J. 
Kanhaiya Eashiram Gujar—Applicant 

V. 

Hiraji Mohansingh Rajput and others 

— Opposite Party. 
Civil Misc. Case No. 78 of 1939, Decided on 30th 
October 1941, for review of judgment passed by 
Gruer J., in S. A. No. 269 of 1937, D/- 6th Febru¬ 
ary 1939. 

Letters Patent (Nagpur), cl. 10— Judgment— 
Review rejected — Decision is not judgment. 


A. I. R. 

Apart from O. 47, R. 7, Civil P. C., a decision 
rejecting an application for review is not a judgment e 
within Cl. 10, Letters Patent (Nagpur). Hence a 
Letters Patent appeal does not lie against an order 
rejecting, under 0.47, R.4 (1), Civil P. C., an appli¬ 
cation to review: (39) 26 AIR 1939 F C 43, Rel. on; 
(*25) 12 AIR 1925 PC 155 and (*39) 26 A I R 1939 
Nag 122, Ref. [P 19a, c] 

31. Uidayatullah — for Applicant. 

R. S. Dabir — for Opposite Party. 

Order. —The question that is referred is 
as follows: "Does a Letters Patent appeal 
lie against an order passed in review under 
O. 47 , R. 4 , Civil P. C. ? In point of fact, in 
this case the application was rejected, and 
the position that may arise were it granted 
is hypothetical. There is, in our opinion, a / 
certain inconvenience in dealing with a 
hypothetical question on reference. Order 47, 

R. 1 , Civil P. C., says that an order of the Court 
rejecting the application shall not bo appeal- 
able. It is therefore clear that in this present 
case there is no appeal under the Code. The 
question is whether there is one under the 
Letters Patent. Counsel on both sides seemed 
to think that S. 4 of the Code enabled it to be 
argued that if a Letters Patent appeal lay 
it was not prevented by the above. As to 
that we express a doubt. The Letters Patent 
do not expressly deal with such an appeal. 
The position is quite different from that g 
which arises where the Code is silent as to 
the right of appeal. In such a case there is 
no right of appeal under the Code, but a 
right may be given by some other Act or by 
the Letters Patent. Here, however, the right 
of appeal is expressly negatived, and in our 
opinion that is an end of the matter. 

Even, however, if we be wrong as to this, 
we are of the opinion that the order reject¬ 
ing an application to review is not a judg¬ 
ment within the meaning of the Letters 
Patent. In I L R (1939) Nag 124 1 we did not 
consider that the point was concluded by 
A I R 1925 P C 155; 2 but that case has since h 
been examined by the Federal Court, and in 
the light of Sulaiman J.’s dissenting judg¬ 
ment therein, see 1939 FOR 159 at p. 168= 

A I R 1939 F C 43 at p. 47, 3 we think that it 
must now be taken that "the term judgment 
in the Letters Patent of the High Court means 
in civil cases a decree and not a judgment 

1. (’39) 26 A I R 1939 Nag 122: 182 I C 970 : ILR 
(1939) Nag 124, Secretary of State v. Mt. Geeta. 

2. (’25) 12 A I R 1925 P C 155 : 87 I C 313 (PC), 
Sewak Jeranckod Bhogilal v. Dakore Temple 
Committee. 

3. (’39) 26 A I R 1939 F C 43 : 181 I C 317 : 40 
Cr L J 468 : I L R (1939) Kar 132 : I L R (1940) 
Lah 400 : 1939 FOR 159, Hori Bam Singh v. 
Emperor. 
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a in the ordinary sense.” We apprehend that 
the power to appeal from a Single Judge 
exercising second appellate jurisdiction to a 
Bench is intended to be restricted to cases 
where the decision arrived at is final. In 
the case of review there is already a ‘judg¬ 
ment’. There is the decree of which review 
is sought. From that decree appeal lies but 
only with leave. Instead of leave being asked 
for, the aggrieved person applies for review, 
and it is urged that if that application is 
rejected, despite the Civil Procedure Code, 
appeal lies as of right. In our opinion this 
is not so. Apart from O. 47, R. 7, such a deci¬ 
sion is not a judgment within cl. 10 . There 
b has already been one final judgment viz., 
the decree it is sought to vary. That ‘judg¬ 
ment’ can be appealed from with leave. A 
Judge, if he apprehended that a mistake or 
slip had been made, would correct it, and 
the corrected decree would be a judgment 
from which, with leave, an appeal could be 
brought. If the Judge refused the applica¬ 
tion and refused leave that would be the 
ond of the matter. The policy of the law is 
to put some end to litigation, and the end is 
reached in second appeal unless the litigant 
is allowed to continue. 

Wo are obliged to Mr. Hidayatullah for a 
c full and helpful argument; but wo are not 
disposed to examine the very numerous cases 
as to the exact moaning of the word ‘judg¬ 
ment in the Letters Patent as, in our opinion, 
the question is hypothetical in this case. Wo 
accordingly reframo the question as follows: 
Does a Letters Patent appeal lie against an 
order rejecting, under o. 47, R. 4 (l), Civil 
P. C., an application to review?” As refram¬ 
ed we answer the question in the negative 
Ihe matter is referred back to the referring 
Judge for disposal. Costs ot this reference to 
be provided for in the learned Judge’s order. 

Answer in negative . 
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Stone C. J. and Vivian Bose J. 
Bajirao Tukaram Kunbi and others — 
Defendants — Appellants 


Ramkrishna - Plaintiff _ Responden 
Firet Appeal N°. 110 of 1940, Decided on 25 

Jndge m Amraoti,bSth^sU9 8 4 r J AM1 * D “ 

Where the members of a joint Hindu tomi 


resulting acquisitions goto increase the joint family 
property. [P 21a] e 

* (b) Hindu law—Adoption — Joint family — 
By adoption, line is continued both for inherit¬ 
ance and for share of the adopted son — No 
breach in chain linking adopted son to his 
ancestor—Adopted son becomes member of the 
family and does not start new family — He 
becomes sharer in family and divests other 
members of this share. 


A joint Hindu family is not necessarily composed 
of persons who are “coparceners’' and persons who 
are mere maintenance-holders. A joint Hindu 
family can, and frequently docs, consist of persons 
who have other rights like the right of adding a 
“coparcener” to the family. [P 21fc] 

There is no breach in the chain which links the 
adopted son to his ancestors (notional ancestors, 
those of the adopting family). Once ason isadopted / 
the line for the purpose of inheritance and for the 
purpose of determining whether the new son has a 
share is regarded as continuous. The new son does 
not start a new family, he is a son of the adopting 
joint Hindu family even if no single “coparcener*’ 
exists, i. e., even if at the time of adoption it has 
been reduced to a female, the adopting mother. Ho 
is no less a sharer in that family because before he 
was adopted A or D or C or A and B and C has or 
have separated off. The only difference between the 
clear case of the natural-born son and the case of 
the adopted son is the difference arising out of the 
nature of things. In the case of the son born of the 
widow he is obviously conceived in his father's 
lifetime. There is no hiatus in such a case, any 
more than in the case of the natural-born son, in 
the eye of the law, between the death of the father 

• lrl . h , 0f M e , B . on - Th0 line is continuous. 2 
Tbo old joint family lives on reduced, it may bo 
by members separating from it; added to, it may 
be, by birtbs or by adoptions. [p 22c,d,«] 

When the son is adopted ho immediately, in’ hi 3 

if'?u t, and . because he is a son of the family to 
which the jomt property belongs, obtains his share 
and consequently divests the last surviving oopa r . 
wner of the joint Hindu family either of this sh^e 
in the case of a partible estate, or of the whole, in 
™ “ n ‘“PtrtiWe estate, where the adopted 

son is, by adoption, placed in the position of the 
person entitled to the whole. Even os in the oase 

Tr -'X™ S0 " , b,B birth BOe3 baok to the 
time of his father so whore there is an adoption the 

800 ,s entitled to his share : (’37) 24 A I R 
1937 Bom 279 (F B); ( 36) 23 A I R 1936 R om V qo * 
(*39) 26 A I R 1939 Bom 178; (’38) 26 A^°R 193 R 
Bom 383 (F B); (’39) 26 A I R 1939 Bom 4 7 R Sm 7, 
27 A I R 1940 Bom 200; ('40) 27 A ] R 1940 
“«■ ( d 40) 27 A I R 1940 Bom 95 and C89) 26 AIR 
1939 Bom 81. Dissent.-, (’41) 28 AI R IfUi w 
116 and (’38) 25 A I R 1938 Nag 423, R a / 941 Nag 

. t p2 2/,21 P 24a M 

(c) Hindu law — Partition e.,L n 
adoption by widow in the family _ Pankfon 
does not deprive adopted son of his shaT“ 1 “ 

Any member of a joint Hindu family can hv K; 0 
umlateraj act break ofl from the famiw“ hnt 
cannot disrupt the family and deorive ntK. * 
their rights as members of that family by unUatora 
act. There can be no question of a 
the partitioning male' memb^ XXtluK 
family property from a joint Hindu fnmii * 
the family can be wholly diSupled a Ji 7 fi n 3 
brought to an end. A Hindu family cannot' be 
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finally brought to an end while it is possible in 
nature or law to add a male member to it. The 
family cannot be at an end while there is still a 
potential mother if that mother in the way of 
nature or in the way of law brings in a new male 
member. The existing male members can separate 
of!; they can take away their share. They cannot 
prejudice the rights of the after-born male member 
whether the birth is natural or legal. If in point of 
fact, before his arrival, the existing coparceners 
have partitioned the new arrival can obtain a re¬ 
opening of the partition and thereby get his share. 

[P 24 g.h] 

M. R. Bobde , R. N. Padhyc and J. R. Mudhol - 
Aar — for Appellants. 

M. R. Kinkhcdc and T. L. Shcode — 

for Respondent. 

Judgment.— This appeal raises a number 
of points, one of which is of considerable 
importance. The points can best be under, 
stood when the following facts have been 
stated : The following genealogical tree shows 
the relationship : 

DEWAJI (dead) 


Tukaram Bhagirathi = Bakaram = Yamuna 
(died 1891) (died 1921) (died 22-10-1918) (died 
| | 1935) 

Bajirao Shankar = Parvati 

(Defendant 1) (died 14-9-1913) 

I 

Ramkrishna (Plaintiff) 

(adopted on 17-12-1936) 


Narayan (deft. 2) Rangrao (deft. 3) 

It should be added that the group, Bajirao, 
Narayan and Rangrao, (lorming the family 
composed of a father and two sons in the 
Tukaram line) separated on lGth September 
1012 from the Bakaram group. But this did 
not result in the parties for ever being 
divided because there wa3 a reunion in 1014, 
that is to say, after the death of Bakaiam's 
son, Shankar. Thus from 1914 to the death 
of Bakaram in 1918 the Bakaram line and 
the Bajirao line were joint. There was a 
partition on 19th September 19SG, after 
Bakaram’s death and before Ramkrishna’s 
adoption, when the members of the joint 
Hindu family springing from Dewaji were 
all dead except Bajirao, Narayan and Rangrao 
(and may be their womenfolk, a matter 
that was not regarded as relevant) of the 
Tukaram line and widow Parvatibai of the 
Bakaram line. Of these the appellants stress 
the fact that Parvatibai was not a coparcener 
but a mere maintenance-holder. Accordingly 
it is said that at the date of the partition, 
19th September 1936, the only coparceners in 
this joint Hindu family were defendants 1 , 
2 and 3, and that as a consequence of their 


separation they had brought the coparcenary 
for ever to an end and that accordingly (l) 6 
Parvatibai’s power to adopt was at an end, 
alternatively, (2) if she had power to adopt, 
Ramkrishna obtained no property because 
he was adopted into the family of Dewaji at 
a time when that coparcenary had been 
brought to an end, alternatively at a time 
when it had been divested of all the joint 
family property by that property losing its 
quality of jointness by division amongst the 
surviving coparceners on separation. In 
other words, on either view, when Ram¬ 
krishna was adopted there was no share in 
the family property that he could claim. 
This is a point of importance. / 

Next it is urged that after the death of 
Bakaram certain properties were acquired 
out of the profits of the joint family pro¬ 
perty. It is said that when the only copar¬ 
ceners were defendants l, 2 and 3 they were 
not accountable to anybody for profits. 
Accordingly if they spent those profits and 
acquired any land that land, it is argued, 
became their self-acquired property. Finally 
there is a supplementary point taken : that 
on a true construction of the deed of adop¬ 
tion the plaintiff’s right of suit, if any, 
became postponed until after the life of the 
widow and that ho has no present right of g 
action. This last point to be understood 
requires it to be stated that the suit is for 
partition and possession, that in the deed of 
adoption the adopting mother reserved to 
herself very wide powers over the property 
during her lifetime. She was to be, during 
her lifetime, in exclusive possession. She 
was to have power to manage, of course, as 
regards the share of the Bakaram branch. 
Accordingly, it is said that, as she is still 
alive, she is the person who is entitled to 
possession. Seeing that this suit is brought 
by her adopted son, a minor, and that she 
is his next friend, we regard this as a highly h 
technical point, of no merit, and we should 1 
have put the matter right, if need be, by 
adding her in her proper capacity as plain¬ 
tiff in addition to her being on the record 
already in her capacity as next friend to the 
minor. On the court indicating that, seeing 
that leave in any event was required to urge 
this ground of appeal (which leave we indi¬ 
cated would not be given excepting on the 
above terms which would render the point 
of no importance) we heard no more of this 
branch of the appeal. 

As to the first of the above points we do 
not propose to examine any of the arguments 
as we regard it as concluded by a Division 
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Bench of this High Court in ILR (1941) Nag 
a 178, 1 a case which in turn is founded on the 
Privy Council decisions there examined. As 
to point 8 we regard it as clear that where 
the members of a joint Hindu family acquire 
property out of moneys representing either 
capital or income of the joint family pro¬ 
perty the resulting acquisitions go to increase 
the joint family property. The proposition, 
in our opinion, is so well established that it 
would be a waste of time to cite authorities. 
Indeed, in this very case, the purchases were 
by defendant 1 and yet when he came to 
divide up the properties between himself 
and his sons these freshly purchased fields 
& and so forth were divided up as being joint 
family property. That leaves outstanding 
the big question which has been very fully 
argued before us, argued with great ingenuity 
by Mr. Bobde who, not unnaturally, has 
founded himself mainly on a Full Bench 
decision of the Bombay High Court, ILR 
(1997) Bom 508, 2 and on cases which have 
followed that decision in Bombay and on 
other Bombay decisions. We do not propose 

to examine all these Bombay decisions_they 

are numerous—but the following have been 
cited as directly deciding this very point or 
. as containing statements of the law which 
c result, it is said, if logically applied, in the 
conclusion sought to be reached by the ap. 
pellants : 60 Bom 83, 3 I l R (1939) Bom 245 4 
at pp. 251, 252, ILR (1938) Bom C79 6 at p. 693, 
AIR 1939 Bom 47, 6 AIR 1940 Bom 200 7 at 
p. 202, ILR (1987) Bom 508 3 at pp. 512, 520 
to 528, 589, ILR (1940) Bom 42, 8 AIR 1940 
Bom 95° and A I R 1989 Bom 81 10 at page 84. 

1 iinViSi\ A J t *^ 4l r, Nftg 116 : 195 1 0 282 : 

ILR (1941) Nag 178, Bapoji v. GaDgaram. 

2 /iq A !SL 19 Bom 279 : 1 C 393:1 L R 

(1937) Bom 508 : 39 Bom L R 382 (FB), Balu 
Sakharam v. Lahoo Sambhaji. 

3 ‘ ( ' 86 2o 23 £ 1 B 1936 Bom 132 : 1611 C 849 : 60 

'« Rama^Balaf ^ L * * 4 ’ Dh ° ndi 

4 T t 1939 Bom 178 : 162 I C 302 : 

wJnufi 8 ? ?r°n 246 ? 41 Bom L R 268 > Basa- 
wantappa v. Mallappa. 

5 ; i* 38 ) 23 AIR 1938 Bom 383 : 177 T 0 lfiS • 
< 1938 > Bom 879 : 40 Bom LB 659 (pm’ 

6 K (’ 39?28 I- Ra J aram Trimbak. 

o. ( 39) 26 A I R 1939 Bom 47 ; 180 I C 295 • 4 ft 

- B ?“ ™ i 1 ? 6 ^ Chanba ^pi XoLZ • 40 

X iBBSS 

9. (’40) 27 A I R 1940 Bom 95 : 187 I O 880 . a. 
Bom L R 1277, Rudrappa v. Malian™ 1 41 

19 - A 1 R 1939 Bom 81 : lift O 411 • an 

Bom L R 1231, Anandibai v. Vaaodov. * 4 ° 


42 
ILR 


There can, in our opinion, be no doubt at ^ 
all that the High Court in Bombay has 
taken the view: (l) that in circumstances 
such as these the partition between the de¬ 
fendants causes the joint family property to 
leave the family and go to the existing mem¬ 
bers of the family whereupon it ceases to be 
joint family property, ( 2 ) that such a state 
of fact does not divest the widow (Parvati- 
bai, in this case) of her power to adopt, but 
(3) that when she adopts a son she adopts 
the son into a family that has lost all its 
property, accordingly he gets nothing. As 
this is a conclusion arrived at by a consider¬ 
able number, in the aggregate, of distin¬ 
guished Judges we are very slow to arrive at j 
a different conclusion and should have placed 
the matter before a Full Bench were it not 
for the fact that the Privy Council have 
made in many cases observations which ap¬ 
pear to us to point in the contrary direction, 
and were it not for the further fact that two 
Benches of this High Court have also made 
observations which, in our opinion, tend in 
the opposite direction though the matter has 
not been definitely decided before by this 
High Court. Wo refer to l L R (1941) Nag 178 1 
and I Xj r (1989) Nag 88.“ 

In our opinion much of the difficulty 
arises owing to the somewhat unfortunate Q 
use of the word "coparcenary”. This diffi- 
culty was pointed out in IL R (1989) Nag 88.“ 
In our opinion ono gets a bettor view of the 
position that arises in circumstances such as 
these if one concentrates one's attention on 
the joint Hindu family rather than on who, 
at any particular moment, are "coparceners”. 
In this case it has been strongly urged, and 
indeed it was the whole basis of the argu- 
ment, that a few months before the adoption 
of the plaintiff the "coparcenary” consisted 
of defendants 1 , 2 and 3. In the senso that 
they were the only male members then in 
existence of the joint Hindu family, we a<*roe 
But we do not agree that they were the 
only members of the joint Hindu family 
Further, we do not agree that a joint Hindu 
family is necessarily composed of persons 
who are coparceners" and persons who are 
mere maintenance holders. A joint Hindu 
family can, and frequently does, consist of 
persons who, white not entitled to share and 
while their property rights are merely those 
of maintenance holders, have other rights 
rights which, from the point of view of the 
argument now under examination, are vital; 
t hat is to say , the right of addine a “ no. 
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a parcener” to the family. While there is such 
a family in existence it is, in our opinion, 
impossible that three members, such as de¬ 
fendants l, 2 and 3 here, can take to them¬ 
selves the whole of the joint family property 
and thereby destroy the power of another 
member — in this case Parvatibai — not to 
adopt hut to adopt a person who will be in 
the place of a natural-born son to her hus¬ 
band and as such entitled to all the rights 
of a coparcener in the joint Hindu family 
property and the rights of the adopted son 
to a share, on adoption, in the joint family 
property. 

We put to counsel the clear case where 
h Parvatibai was enceinte and where the plain¬ 
tiff was the posthumous son. In such a case 
it is obvious — and admitted — that defen¬ 
dants 1 , 2 and 3, though at the time the only 
existing “coparceners”, could not, by divid¬ 
ing up the property amongst themselves and 
declaring themselves severed one from an¬ 
other, in any way bring to an end the rights 
of the after-born son. The reason of course 
is that such a child is deemed to be born 
when he was conceived. The son from that 
moment has a share. The adopted son, as 
from the moment of adoption, is a “taker of 
a share.” See Mitakshara, S. 1, pi. 27; S. 6, 
c Pi. 8 to ll, 12 and 22. The essential concep¬ 
tion is that there is no breach in the chain 
which links the adopted son to bis ancestors 
(notional ancestors, those of the adopting 
family). There is a break in time where, so 
to speak, there is in that link no son. But 
once a son is adopted, the line for the pur¬ 
pose of inheritance and for the purpose of 
determining whether the new son has a 
share is regarded as continuous. The new 
son does not start a new family, he is a son 
of the adopting joint Hindu family even if 
no single “coparcener” exists, i. e., even if at 
the time of adoption it has been reduced to 
d a female, the adopting mother. He is no less 
a sharer in that family because before he 
was adopted A or B or C or A and B and C 
has or have separated off. The only differ¬ 
ence (apart from the re union point, later 
considered) between the clear case of the 
natural.born son and the case of the ad¬ 
opted son is the difference arising out of 
the nature of things. In the case of the son 
born of the widow he is obviously either 
conceived in his father’s lifetime or is illegi¬ 
timate. If illegitimate, the question takes a 
different form. A legitimate son must al¬ 
ways be linked with his father directly. 

What is the position where, as here, he is 
not a natural-born son but an adopted son, 


A. I. R. 

adopted, it may well be, many years after e 
the death of the father to whom he is 
adopted ? In our opinion, there is a mass of 
authority to show that there is no hiatus in 
such a case, any more than in the case of 
the natural-born son, in the eye of the law, 
between the death of the father and the 
birth of the son. The line is continuous. The 
old joint family lives on reduced, it may be, 
by members separating from it ; added to, 
it may be, by births or by adoptions. That 
the continuity of the line may be a legal 
fiction is obvious as, in our opinion, is 
equally obvious the reason why the legal 
fiction has been invented. As we shall see 
there is a considerable mass of case law on * 
which the opinion could be founded that 
the Hindu law escapes any break in the line 
either by notionally carrying back his ad¬ 
option or notionally carrying forward his 
father’s death. Before, however, we consider 
that line of case it will be useful to examine 
three Privy Council decisions which show 
that when, as here, the son is adopted he 
immediately, in his own right, and because 
he is a son of the family to which the joint 
property belongs, obtains his share and con¬ 
sequently divests the last surviving copar¬ 
cener of the jc nt Hindu family either of 
this share, in the case of a partible estate, or, 0 
of the whole, in the case of an impartible 
estate, where the adopted son is, by adop¬ 
tion, placed in the position of the person 
entitled to the whole. As these cases have 
already been examined in detail in I L R 
(1941) Nag 178 1 we shall pass them over very 
summarily. In 3 I A 154=1 Mad G9 12 the 
following was the relationship : 

CHANDRAMANI DEO 


Adikonda Deo=Kundana Devi Raghunadha Deo 
(died 1868 ) | 

Brojo Deo 

(adopted in 1870). h 

There Brojo Deo succeeded in divesting , 
Raghunadha Deo. In 12 Pat G42 13 the defen¬ 
dant succeeded in regaining and retaining 
possession of the estate and wholly divesting 
the plaintiff who was the last surviving co¬ 
parcener before the defendant’s adoption it 
being a case of an impartible zamindari. In 
57 Bom 157 14 the defendant, the adopted son, 

12. (*78) 1 Mad 69 : 3 I A 154 : 25 W R 291 : 3 
Sar 5»3 (P C). Sri Virada Pratapa Raghunadha v. 
Sri Brozo Kishoro. 

13. (’33) 20 AIR 1933 PC 155 : 143 I C 441 : 60 
I A 242 : 12 Pat 642 (P C), Amarendra Mansingh 
v. Sanatan Singh. 

14. (’33) 20 A I K 1933 P C 1 : 141 I C 9 : 60 I A 
25 : 57 Bom 157 (P C), Bhimabai v. Gurunathgouda. 
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a divested the assignee of the widow of the 
last surviving coparcener. It was not a case of 
an impartible zamindari but the case of an 
ordinary joint Hindu family. There the last 
surviving coparcener died leaving a widow 
and a minor son, and there was another 
widow in the family. The other widow ad- 
opted. The minor died and his mother deli- 
vered possession of the property to a third 
person purporting to do so under a consent 
decree in an arbitration proceeding. The 
adopted son succeeded as against the third 


person. 

It is said, relying on the Bombay cases, 
it is at once accepted (as it must be accepted 
b in view of the Privy Council decisions) that 
if there be only one remaining “coparcener” 
(whatever that may be) so that there remains 
a “coparcenary” of one to which the adopted 
son can join, the adopted son divests the 
surviving "coparcener." But it is said that 
entirely different considerations arise if — 
instead of the joint family being reduced to 
one, or if instead of considering a joint Hindu 
family which, owing to its impartibility, can 
only have one sharer (though it may have a 
number of maintenance-holders, one person 
in possession of the estate) — you have, as 
here, a case where the coparcenary has been 
c disrupted and,as it is argued, finally brought 
to an end. In such a case, it is urged, there 
is no coparcenary at the date of adoption 
and therefore the adopted son does not 
become a coparcener with those members 
who, before partition, would have been co¬ 
parceners in the joint Hindu family into 
which ho is introduced. 


Whether that bo a correct way of lookir 
at this matter, in our opinion, turns to 
considerable extent upon whether when a 
adopted son is introduced there is, in the ej 
of the law, any break in the continuity ( 
the lino into which he is introduced. In or 
d view there is no break in continuity. Eve 
as in tho case of a natural-born son his birt 
goes back to the time of his father so whei 
there is an adoption the adopted son is er 
titled to his share. One way of looking a 
the matter is that he is entitled to a shar 
as a son representing his father’s line 

13 10 regard thG ad °Pt«<a son' 
legai birth as going back to the time of th 

! afcl ? e . r ; 0n an y it can never be sai 
that there was a time when that branch wa 

K T i h ° r6aS0n ifc 041111101 be said tha 
that branch was extinct is that all the tim 

* a . wo “ an w b0 bas within hersel 

natur , al P° wer but the legal powe 
to produce a legal son. ^ 


We need not stay to examine the very 
considerable number of cases, of which we 6 
may refer to 52 Mad S98 15 as an example, 
which seek to minimise the serious practical 
inconveniences which might follow from 
allowing that fiction to be entirely untram¬ 
melled. It is, we think, plain sense that can 
be reconciled with the above principle that 
persons in the position of the present defen¬ 
dant l—who, between the years 1918 and 1936, 
was the manager of an undivided joint Hindu 
family consisting of himself and his two sons 
and a widow (at all material times, i. e., 
between those years, a mere maintenance- 
holder though potentially the mother of a 
son)—are not accountable in any way to any / 
son that is brought on the scene after the 
act for which he seeks to make them account¬ 
able. So also it may well be that when one 
is considering the position of alienees they 
would be able to raise a defence on the ground 
that such a son brought into the family after 
the transaction impugned (that is to say, 
alienation) had been perfected cannot chal¬ 
lenge such an act. There is also a nice point 
as to what is the share to which the adopted 
son is entitled where, for example, the num¬ 
ber of collateral branches has been increased 
or decreased between tho death of the father 
and the adoption. Those wide questions do 
not here arise. One is hero considering the 9 
rights of the members of the family inter so. 
That family has, at all material times, had 
two branches. We are simply concerned here 
with whether this adopted son is entitled to 
one.half of the joint family property or 
nothing. If he is entitled he is entitled as 
being a member of a family that has not 
been disrupted. 


We use the term “that has not been dis- 
rupted,” and it might be said that that is 
begging the whole question. But to us it ap¬ 
pears clear that a joint Hindu family com¬ 
prising the members that this joint Hindu 
family comprised in August 1936 could not h 
be disrupted by the act of defendants l, 2 
and 8. We pressed counsel over and over 
again to say to what family the plaintiff was 
adopted when he was adopted, and counsel 
was driven to admit that he was adopted to 
the family of Dewaji and it appeared that 
he was only connected with Dewaji through 
Bakaram and Shankar. That was the family 
m which he was and that family consisting 
of two branches (one containing three co 
parceners and their womenfolk, the other 
containing one widow wit h power to adopt) 

15. ('29) 16 A I R 1929 Mad 296 • li« I n aoi % *o 
M„d 398: 56 M I. J «i, Ve. 
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cannot be disrupted by the members of one 
0 branch of it deciding amongst themselves to 
disrupt that branch and take all the family 
property and divide it amongst themselves. 
That might be sufficient to bring to an end 
the so-called coparcenary formed of defen¬ 
dants 1, 2 and 3, but that does not affect the 
rights of the son born or adopted into the 
other branch, in our opinion. They cannot, 
while there is in existence in the Bakaram 
branch a pregnant widow, so disrupt the 
family that the property ceases to belong 
to that family and can be taken wholly by 
themselves. They can separate off from the 
family and become separate from the Baka- 
b ram branch of course. That is a unilateral 
act just as any member of a joint Hindu 
family can by his unilateral act break off 
from the family; but he cannot disrupt the 
family and deprive others of their rights as 
members of that family by a unilateral act. 
Everybody concerned has to be provided for 
before the resulting partition of property is 
final. This is obvious if Parvatibai were 
pregnant. It is equally obvious that the 
child, when born, would get nothing had 
there been a partition between the Tukaram 
branch and the Bakaram branch in the 
child’s father’s lifetime and the father had 
c dissipated the share assigned to that branch. 
But that is not this case. There has never 
been a division between the Tukaram branch 
and the Bakaram branch. They have not 
finally brought the old family to an end— 
we bear in mind that in point of fact they 
did sever in 1*12 but we treat that as amount¬ 
ing to nothing so far as the argument is con¬ 
cerned because of the reunion of 1914. All 
that has happened is that some members of 
one branch have broken up that branch. 

We now proceed to deal with the cases 
which show that there is, in point of law, no 
break in the continuity of the Bakaram line 
in circumstances such as are here present. 
“ We note in the first place that the learned 
authors of Edn. 9 of Mulla’s Principles of 
Hindu Law, Sir Vepa Ramesam and Sir 
Sajba Rangnekar, have expressed the view 
that the Bombay view propounded in I L R 
(1937) Bom 508, 2 in so far as it decides that 
though the adoption is valid it does not 
divest the estate vested in an heir of the last 
owner, is not supported by any authority and 
is not logical. They also express the view, 
not in any way based on conceptions of 
impartiality, that 

the fact that only one member of the joint family 
survives at the time of adoption ... is no bar to an 
adoption in the joint family. The family continues 
to be joint so long as any widow remains in it with 


a right of maintenance against the family: (see - 
page 538.) 0 

The learned author of Edn. 10 of Mayne 
on Hindu Law and Usage, at p.235, has criti¬ 
cized, ILR (1937) Bom 50S, 2 observing that in 
the Privy Council case nothing turned upon 
the question that it was an impartible zamin- 
dari nor was it treated as a case of coparce¬ 
nary or survivorship “tvs is wrongly supposed 
by a recent Full Bench of the Bombay High 
Court.” See also the same book at page 237 
where referring to the Bombay decision, the 
majority view, the learned author observes : 

The learned Judges erroneously assumed that in 
12 Pat 642*3 and in 59 Bom 360,1® a coparcenary 
was in existence at the date of the adoption. The 
very opposite of it is clearly stated by Sir George / 
Lowndes in 12 Pat 64213 and is to be found in the 
decision of the High Court in 59 Bom 360.1® . , # 
The decision in 14 Bom 4631? was clearly under¬ 
stood by Dinshah Mulla in 57 Bom 157 1 * as hold¬ 
ing that the adoption made by a widow after the 
extinction of a coparcenary was invalid. But in 
57 Bom 1571* as the coparcenary was in exis¬ 
tence at the time of the adoption, the Judicial 
Committee distinguished it without expressing any 
opinion as to the correctness of the decision in 14 
Bom 463. 1 7 Obviously 14 Bom 463 17 cannot bo 
treated as good law after the two recent Privy 
Council decisions on the question of validity of an 
adoption in circumstances similar to those that 
existed in that case. 

These are the two leading text-books on 
the principles of Hindu law that wo have 9 
editions of after the Bombay view has been 
expressed. They are the works edited by 
very learned Hindu lawyers and we think 
that their view is right in principle. There 
can, in our opinion, be no question of a 
partition whereby the partitioning male 
members take away all the family property 
from a joint Hindu family unless the family 
can be wholly disrupted and finally brought 
to an end. We regard it as clear that a 
Hindu family cannot be finally brought to 
an end while it is possible in nature or law 
to add a male member to it. The family 
cannot be at an end while there is still a ^ 
potential mother if that mother in the way 
of nature or in the way of law brings in a 
new male member. The existing male mem¬ 
bers can separate off: they can take away 
their share. They cannot prejudice the rights 
of the after-born male member whether the 
birth is natural or legal. If in point of fact, 
before his arrival, the existing coparceners 
have partitioned the new arrival can obtain 
a re-opening of the partition and thereby 
get his share. How that share is to be cal- 

16. (*35) 22 A I R 1935 P C 95: 155 I C 493: 

62 I A 161: 59 Bom 360 (PC), Vijaysingji v. 

Shivasangji. 

17. (’90) 14 Bom 463, Chandra v. Gojarabai. 
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• a culated in various circumstances need not 
be decided here. There is a catena of cases, 
for which we do not go beyond those which 
have come before the Judicial Committee, 
which indicates that for certain purposes 
there is no hiatus in the eye of the law. In 
43 Bom 778 18 at p. 792 having dealt with the 
one difference, that is between the position 
of an adopted son and an aurasa son, their 
Lordships observe : 

In every other instance the adopted son aDd the 
son of the body stand exactly in (the) same position. 
Again, it is to be remembered that an adopted son 
is the continuator of his adoptive father's line 
exactly as an aurasa son, and that an adoption , so 
far as the continuity of the Ivie is concerned , has 
b a retrospective effect; whenever the adoption may 
bo made there is no hiatus in the continuity of the 
line. In fact, as Messrs. West and Buhler point 
out in their learned treatise on Hindu law, the 
Hindu lawyers do not regard the male line to be 
extinct or a Hindu to have died without male issue 
until tho death of the widow renders the continua¬ 
tion of the line by adoption impossible. 

(The italics are ours.) 

Again in 47 ALL 883 10 at p. 889 their Lord, 
ships observe : 

Tho adoption of Nagesbar by Jagrani Kuar, 
although it took place in 1914, takes effect from 
the death of the father to whom he is adopted, and 
therefore there was no intervening time during 
which it could be said that the property was not 
held by anyone. 

c Again in 41 Mad 855 J0 at p. 858 their Lord- 
ships observe : 

It is not in dispute that tho zamindari was im¬ 
partible and descended by the rule of primogeniture 
to a single heir. When Brozo Kishoro was adopted 
he succeeded as though he had been the actual son 
of Adikonda, and, as this Board decided in 1876 
with roference to this very succession, 1 Mad 69,12 
no became entitled to oustRaghunadha, whose right 
to enter was only temporary, operating merely to 
prevent the ownership from being in abeyance 
ponding any such succession to his elder brother as 
the adoption brought about. 

It Beams to us to be idle to multiply refer, 
ences. Anyone of the above would be binding 
on us, but if one cares to go to Indian cases 
even in Bombay one finds the same principle 
enunciated in an almost endless series of 
cases. We content ourselves by referring to 

Tn B 7? « ? R ? 9lJ1 an ?, 21 Bom 81933 a * p. 325. 

< 19 99) Nag 88 11 at p. 102 the matter 
was expres s ed in the following way • 

( *8) 6 A I R 1918 P 0 74- 46 T n 401 . ac T a 

SABLES* So i 

s. say* v - a - 

22. ( 97) 21 Bom 819, Baba AnajI v. Ratnoji. 


'The husband (that is to say, the father to whom 
the son was adopted) becomes fuliy alive, for judi- 6 
cial purposes, in the form of the adopted son on the 
well-recognized Yedic doctrine ‘The father is born 
as the sou.* Again the defeasibility of the vesting 
of such an estate is implicit in the very fiction that 
a widow is the surviving half of the husband. 

It was urged that the fact that here there 
was a partition and then reunion makes all 
the difference. In our opinion that is not so. 
The effect of the reunion, which waa*in the 
life-time of Bakaram, was to reunite a dis¬ 
rupted joint Hindu family and to bring into 
existence once again that juridical concep¬ 
tion, a joint Hindu family formed of the 
Tukaram and Bakaram branches springing 
from Dewaji. One must examine all further f 
acts thereafter on that basis. The purpose of 
the adoption was expressed in the adoption 
deed as follows: 

It is my duty to make proper arrangements for 
the continuation of the lino of Bakaramji and 
Shankarraoand for their attaining to spiritual good 
condition. Heuce for the happiness of my husband 
and father-in-law in this and other worlds, and for 
the continuation of their names, I have, this day, 
after full consideration asked your natural father 
for you and adopted you as a son to Shankarrao. 

In 10 M I A 408 23 at p. 406 the effect of 
reunion was considered. Although the facts 
here are not quite the same as in 10 m I A 
4 03 23 — because here Shankarrao had died in 
between partition and reunion—we think 9 
tho principle is the same and is correctly 
expressed in Mulla, para. 343, that is to say, 
one cannot regard the Bakaram line as finally 
severed from tbe joint Hindu family: though 
that was tbe efiect of tbe partition in 1912 
it was brought back into tho joint Hindu 
family in tbe person of Bakaram and those 
in his line on reunion. Though in the mean- 
time Shankar was dead bis widow was alive 
and was brought back into tbe family, and 
so to speak, in her person her deceased bus- 
band was brought back too. Whether or not 
this is gomg too far. though wo think that 
it is in consonance with the Hindu concep. h 
tion of the joint Hindu family, she was 
clearly brought back into the family and 
when she adopted to Shankar she brought 
the adopted son into the family not only as 
the son of Shankar but as the grandson of 
Bakaram It is because of considerations 
such as these that we think the view ev 
pressed in I L R ( 1939 ) Nag 88 11 that 
^ther is born again in the son,’ is from tho 
Hindu law idea perhaps preferable to treat, 
i ng the son 3 adoption as dating back to the 

23. (1803) 10 M I A 403 : 5 W R TTTrTTT - 
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a death of his father. In all the cases where 
their Lordships of the Privy Council had to 
consider the matter the distinction was really 
of no importance and their Lordships did 
not consider the matter as to the form in 
which the hiatus should be bridged. But 
this is a case in which it is of importance 
because if one took back the birth of the son 
to the death of Shankar one would take him 
back t#a father that was outside this family, 
whereas if one brought the death of the 
father forward to the birth of the son one 
would bridge the hiatus at a time when the 
family was reunited. Whatever may be the 
solution of this somewhat curious puzzle we 
b are satisfied that it must be found along 
lines which will leave extant, as an existing 
branch in a joint Hindu family, the line of 
Bakaram at the date of the adoption, and that 
is sufficient for the purposes of this case. 

It follows, in our view, that with great 
respect we must differ from the opinion ex¬ 
pressed in the Bombay cases from I L R 
(1937) Bom 508 2 onwards, and hold that this 
plaintiff is adopted into a family and is 
entitled to his share in the family property. 
This was the view taken by the learned trial 
Judge. It follows that the appeal fails and 
must be dismissed with costs. 
c r.k. Appeal dismissed . 
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Stone C. J. and Vivian Bose J. 

Madanlal Hazarimal Agartval — 

Plaintiff — Appellant 
v. 

Shree Ramchandra Swami Deosthan 
Rampaili through trustsees Damodhar 
Balaji and others — Defendants — 

Respondents . 

First Appeal No. 2 of 1937, Decided on 1st Octo¬ 
ber 1941, from decree of Sub-Judge, First Class, 
^ Balaghat, D/- 31st August 1938. 

(a) Civil P. C. (1908), O. 32, R. 7—Reference 
to arbitration — Minor involved—Court's order 
directing to obtain guardian’s consent and then 
making order of reference — Leave held ex¬ 
pressly recorded within R. 7. 

The Court was informed about the proposal to 
refer and was asked for time to get the consent of 
all the parties. It granted time to enable this to be 
done and recorded all those facts. It further record¬ 
ed the fact that a minor was involved and that it 
was necessary to make sure that the guardian’s 
consent had really been obtained, and therefore 
the Court passed an order directing that the guar¬ 
dian’s consent he obtained directly. Only after it 
was satisfied about this did it make the order of 
reference : 

Held that looking to the substance of the orders, 
and particularly to the order directing that the 


guardian’s consent be obtained there was an express 
recording within the meaning of O. 32, R. 7 : (’23) 6 
10 A I R 1923 Pat 375, Ref. [P28 b] 

(b) Civil P. C. (1908), O. 32, R. 7 — No un¬ 
qualified right to minor — Avoidance is discre¬ 
tionary with Court. 

Order 32 Rule 7 does not give the minor an un¬ 
qualified right to have the matter avoided but vests 
the Court with a discretion to avoid or not to avoid 
as it thinks fit.- (P 28e] 

• (c) Civil P. C. (1908), O. 32, R. 7-Reasons 
for order under R. 7 should be recorded —Omis¬ 
sion to record reasons is good ground for inter¬ 
ference in appeal or revision but does not make 
order nullity — Such order can be avoided in 
appeal or revision but not by separate suit. 

If there is an omission to record the granting of 
the leave, then the compromise or agreement can / 
be avoided, but if leave is recorded and the only 
defect is that no reasons are disclosed then, in the 
absence of fraud upon the Court, it cannot, because 
there is then only an irregularity and not an ille¬ 
gality. An irregularity can be set right by a superior 
tribunal in appeal or revision but not by a tribunal 
of like status in a separate suit because no Court 
has power to sit in judgment over its own orders or 
those of its compeers. The only grounds on which 
a former decision can be attacked in a subsequent 
suit are fraud on the Court, or some jurisdictional 
defect, or some defect so fundamental as virtually 
to amount to that. (P28 g t h] 

No doubt, the recording of reasons will enable an 
appellate or revisional authority sitting in judg¬ 
ment over the order to consider whether the Court 
really applied its mind to the matter at issue and g 
whether it proceeded along lines which a revising 
authority or an appellate Court could uphold, but 
an omission to record reasons will not make the 
order recording leave under R. 7 a nullity any more 
than an omission to state the reasons for a judg¬ 
ment will render the decree which follows a nullity. 
That would be an excellent point to make before a 
revising authority, or on appeal, and, might even 
amount to a "material irregularity” within the 
meaning of S. 115(c) but the order however bad 
and however irregular is not a nullity. Such an 
order cannot be avoided by separate suit : 28 All 
585 (P C); 36 Mad 295 (P C) ; (’15) 2 AIR 1915 PC 
33, Expl. and Disling. (P28 c,d] 

(d) Civil P. C. (1908), O. 32, R. 7—Reference 

to arbitration and compromise — Scrutiny by 
Court differs in degree. ^ 

There would be a difference in degree between 
the scrutiny necessary when the application is 
merely to refer the dispute to arbitration and when 
it relates to a compromise which finally settles the 
matters in controversy. (P 29«] 

(e) Minor — Decree against — Setting aside 

_ Fraud — Minor represented by counsel — 

Fraud held could not be without connivance of 
pleader. 

Where in a suit against a minor, the case is re¬ 
ferred to arbitrators with the leave of Court and the 
minor is represented, both in the suit as also before 
the arbitrator, by counsel it was held that it is not 
easy to hold that the fraud was effected "’J 1 ; 1 ™ 1 
the connivance of the pleaders. [P 29^j 

IF. Dutt — for Appellant. 

V. K. Rajtcade — for Respondents. 
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satisfied both the Court and the trustees and 
so the matter was referred to the arbitration 
of R.B..N. K. Kelkar, a well-known figure in 
this Province and in Balaghat. He delivered 
a long and carefully reasoned award in which 
he placed Hazarimal's liability at Rs. 6995-5-3. 

A decree thereupon followed in terms of this 
award. 

The plaintiff, who meanwhile attained 
majority, now brings this suit to set aside 
the award and decree on the grounds of 
fraud and gross negligence of his guardian, 
and also on a technical point that the agree, 
ment to refer required the express sanction 
of the Court under 0 . 32, R. 7, Civil P. C., 
there being a minor involved, and that such / 
sanction not having been recorded the arbi- 
tration proceedings and decree are a nullity 
so far as the plaintiff is concerned. As to this 
the facts are as follows. On ISth July 1934 
the Court recorded the fact that the minor's 
guardian had informed it that there was a 
proposal to refer the dispute to the arbitra¬ 
tion of R. B. N. K. Kelkar and that he asked 
for time to consult the remaining trustees. 
Time was given, and then on 17th August 
1934 the Court recorded the following in its 
order-sheet: 

All the trustees have stated in writinR that they 
are willing to appoint R. B. N. K. Kelkar as the „ 
sole arbitrator and to abide by his decision. They 9 
state that the mother of the minor was heard to 

s j e ., does ," 0 ‘ k , now anything about arbi. 
tration and it would be desirable to have her own 
signature on an application in Hindi as she is 

S ?°,K PreV ° nt ? ny . ,urlher complications I 
direct that the consent of the defendant’s mother 

? n b :%L b6 £ A - L V in tho suit 9honld h° Produced 
In Hindi. 8 beanng her own si 8nature and written 

This was done, and on 2lst August 1934 
tho following order was recorded : 

Defendant has brought a writing from the 
'r; , L - She has made her thumb mark. The 
mukhtyarnama and written statements also show 

££ 2?tiSaB nk With th0 °° nscnt <>f 

as the sole arbitrator to decide the matter in dis h 
pute involved in this suit. quiver m ais- 

.. It . is clear from these extracts that 
the learned Judge realized that a minor was 
involved The question is whether he also 
realized that the minor’s guardian could not 
enter into an agreement to refer to arbitra- 
.on without the leave of the Court and whe¬ 
ther such leave was expressly recorded" as 

o. 32 , r 7, Civil :P. C., requires. That rule is 
in the following terms: 

No next friend or guardian (or thn 1 „ 
without the leave of the Court exnre^lt ™ sL ?.’ 
in the proceedings, enter into any L r ,ecm/^f 0tded 
on bohalf of a minor with reference Yn 1 I ' 
which he aots as next friend or guardian^ 8UU “ 


a Judgment. — The plaintiff's father 
Hazarimal was the managing trustee of the 
Shri Raracbander Swami Deosthan which 
has been impleaded as defendant l. The 
deosthan is a public institution and posses¬ 
ses properties out of which it is maintained. 
Considerable difference of opinion arose be¬ 
tween the main body of trustees on the one 
hand and Hazarimal on the other about 
the latter’s management and about his ac¬ 
counting, or the absence of it. Matters ap¬ 
pear to have got so bad that the public also 
became interested and a public meeting was 
called on 17th April 1929. At this meeting 
a committee was appointed to look into the 
accounts and this committee, after looking 
into the books, reported, or so we under¬ 
stand, that something in the neighbourhood 
of Rs. 1500 was due to the deosthan from 
Hazarimal. The reports, Exs. P-8 and P-9, 
have been filed and the latter contains a 
volume of figures and detail into which 
it is unnecessary for us to go. It is diffi¬ 
cult to find the exact figure found from 
these reports without entering into compli¬ 
cated calculations, and as that is unneces¬ 
sary, we have set out the rough figure given 
us by counsel in the arguments. The only 
point about this report is that the figure 
c found there is much lower than the one 
reached in later proceedings and has been 
used by the learned counsel for the plaintiff 
(who has appealed) as the basis of his argu¬ 
ment on the question of fraud. 

The trustees were not satisfied with this 
report, in fact the suggestion is that this re¬ 
port was collusively prepared with the aid of 
one Gangaram, Hazarimal’s agent, and that 
a low figure was purposely and fraudulently 
inserted. But however that may be the 
report furnished enough foundation for the 
institution of civil proceedings and so a suit 
for accounts was launched against Hazari- 
d Hazarimal died during the pendency 

«!«•Tm Ult an i d his minor son (fche Present 
piamtm was brought on record in his place. 

ills mother was appointed guardian, but all 

don* a K??i- C °/? rt W ° rk SeemS t0 have bee “ 
done by this Gangaram. Soon after the sub- 

aD £ pplication was Put in for a re. 

n that^n r fi‘ trati0n - The trustees (Pontiffs 
in that suit) were agreeable to this course 

ma/fi U K Cte ^ a u the arran eement had been 
made behind the back of the plaintiff's guar- 

from’ S Lr k m u lC u that 6spress “ttSity 
from her should be obtained. Gangaram 

enS to arh‘» r f“ Ced applicatl °n for refer- 

thr^mh i ratj0n Wh,C t h pur P° r ted to bear 
the thumb impression of the guardian. This 
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a That leave was granted and that it was 
recorded is, we think, established. The Court 
was informed about the proposal to refer and 
was asked for time to get the consent of all 
the trustees. It granted time to enable this 
to be done and recorded all those facts. It 
further recorded the fact that a minor was 
involved and that it was necessary to make 
sure that the guardian’s consent had really 
been obtained, and, therefore, the Court 
passed an order directing that the guardian’s 
consent be obtained directly. Only after it 
was satisfied about this did it make the order 
of reference. We are of opinion that this 
satisfies the conditions of o. 32, R. 7. No 
b particular formula is required for the express 
recording of the leave, and looking to the 
substance of these orders, and particularly 
to the order directing that the guardian’s 
consent be obtained, we think that there was 
an express recording within the meaning 
of O. 32, R. 7. This case is very like AIR 
1923 Pat 375 1 at pp. 37G and 377. The objection 
taken however is founded on the case law 
which interprets this rule. According to the 
learned counsel for the appellant, it is not 
enough merely to grant the leave and to 
record it expressly, the Judge must also 
show on the face ,of his order that ho has 
c considered whether the matter is for the 
benefit of the minor and give his reasons for 
thinking that it is. 

We have no doubt that this is a salutary 
rule and that such a recording will enable 
an appellate or revisional authority sitting 
in judgment over the order to consider whe¬ 
ther the Court really applied its mind to the 
matter at issue and whether it proceeded 
along lines which a revising authority or an 
appellate Court could uphold, but we do not 
think that an omission to record reasons will 
make the order a nullity any more than 
an omission to state the reasons for a judg- 
ment will render the decree which follows a 
nullity. That would be an excellent point 
to make before a revising authority, or on 
appeal,^ and, we think might even amount 
to a material irregularity" within the 
meaning of s. 115 (c) though it is not neces¬ 
sary to decide that, but we are of opinion 
that the order, however bad and however 
irregular is not a nullity. In fact O. 32, 
R. 7 (2) itself indicates that because it says 
that an omission to follow the procedure laid 
down in sub-rule (i) makes the agreement 
voidable against the minor: not, be it noted, 
at his option, but again st him. Contrast this 

1. (’23) 10 A I R 1923 Pat 875: 72 I C 1049: 2 Pat 
538 : 4 P L T 311, Iahan 3handra v. Nilratan. 


with the language of S. 19, Contract Act, 
where agreements induced by coercion, fraud ° 
and misrepresentation are said to be voidable 
at the instance of the party whose consent 
was obtained by those means. In our opi¬ 
nion O. 32, R. 7, does not give the minor an 
unqualified right to have the matter avoided 
but vests the Court with a discretion to avoid 
or not to avoid as it thinks fit. There was 
some doubt during the arguments as to whe¬ 
ther an agreement which offends O. 32, R. 7 
can be avoided in a subsequent suit, but we 
think that that is set at rest by the Privy 
Council in 23 ALL 5S5, 2 36 Mad 295 3 and 39 
Mad 115. 4 In all three cases the requisite 
leave was neither recorded nor obtained and / 
the compromises were set aside in subse¬ 
quent suits. But none of the Privy Council 
decisions travel as far the appellant’s learn¬ 
ed counsel asks us to go. All that the Privy 
Council say is that there must be something 
on the record to show that the Court realized 
that a minor was involved, that it had to 
grant leave and record it, and that it did 
record it. All that has been fulfilled, and 
that is all that in our opinion is fundamen¬ 
tal. As to the rest, as we say, that might be 
a good ground of attack in appeal or in re¬ 
vision but not in a separate suit. 

The reason for the difference is that g 
whereas an appellate or revisional Court can 
sit in judgment over a decision of a tribunal 
subordinate to it, another Court, or another 
Judge when the Court is the same, of the 
same or lower status cannot sit in judgment 
over his compeer or superior. If there is an 
omission to record the granting of the leave, 
then the compromise or agreement can bo 
avoided, but if leave is recorded and the 
only defect is that no reasons are disclosed, 
then, in the absence of fraud upon the Court, 
it cannot, because in our opinion there is 
then only an irregularity and not an illega¬ 
lity. An irregularity can be set right by a ^ 
superior tribunal in appeal or revision but 
not by a tribunal of like status in a separate 
suit because no Court has power to sit in 
judgment over its own orders or those of its 
compeers. The only grounds on which a 
former decision can be attacked in a subse¬ 
quent suit, are fraud on the Court, or some 
jurisdictional defect, or some defect so funda- 

2. (’06) 28 All 585: 33 I A 128: 9 O C 219: 3 A L J 
710 (P C), Manohar Lai v. Jadunatli Singh. 

3. ( 13) 36 Mad 295: 19 I C 515: 40 I A 132: 25 
M L J 150: 1913 M W N 575 (P C), Ganesha Row 
v. Tuljaram Row. 

4. (’15) 2 A I R 1915 (P C) 33: 32 I C 258: 39 Mad 
115 (P C), Subramanian Chettiar v. Raja Raje- 
6wara Dorai. 
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*- .— that in our opinion the Court gave leave. 

^ e may add also that there would be a 5 
difference in degree between the scrutiny 
necessary when the application is merely to 
refer the dispute to arbitration and when it 
relates to a compromise which finally settles 
the matters in controversy. But it is not 
necessary to go into this further. 

Turning now to the other points raised, 
the ground of appeal attacking the conduct 
of the arbitration has been abandoned, but 
it is urged that there was fraud, the plain- 
tiff's guardian having colluded with the other 
side, first of all, to obtain an order of refer¬ 
ence and next to suppress the minors books 
so as to leave the arbitrator little option but / 
to award the higher figure. All we need say 
as to this is that there is no evidence worth 
the name to support such a case. All that 
the learned counsel for the appellant relies 
on is the fact that there are, or were books, 
that all concerned knew this, and that 
though Gangaram was called upon to pro¬ 
duce them before the arbitrator, ho did not 
do so ; also that the report of the committee 
which examined the books showed that a 
much lesser figure was due. The only evi- 
donee we were referred to was p. w. 6, who 
does nothing more than prove these facts, 
which are admitted, and prove that Ganga „ 
ram maintained the books; also to the report 

“T*S? ee \ B ?- P ' 8 - Gan S aram "M not 

cahed and the plaintiff’s mother who was 
called does not say that she had the books 
re-examined and discovered the fraud On 

fuU ZS ry ' 8he ? ateS that Sbe alwa y* had 

full confidence m Gangaram and that he left 

thlrf hi* 06 ° D aC T Dt ° f '^'health without 
there being any dispute between them on 

account of any matter. The plaintiff was 

» b0 , th in the suit « also beK 
the arbitrator, by counsel and it is impossi 

the * 1 ° 0vlde ° ce before us to hold that 
the fraud was effected without the conniv 

ance of the plaintiff’s pleaders. We find the h 
fraud not proved, and so also as regards the 
allegation of negligence. It may well be that 
the suppression of the books was in the 
plaintiff’s own interests, as indeed waa k* 
ted at before. Tbe appeal fails and i« 
missed with costs. 8 and 13 dls ‘ 

R K- A PPeal dismissed. 


a mental as virtually to amount to that. The 
force of those observations applies here. Tbe 
minor’s guardian went- up in revision to 
tbe High Court and took the very points 
which are being urged here and failed. Tbe 
lower Court in the present suit is asked in 
effect to sit in judgment over the decision of 
tbe High Court and to hold that grounds 
were present for avoiding the agreement 
when the High Court decided that no such 
grounds were present. This is an invitation 
to a lower Court to hold in a contest be¬ 
tween the same parties in respect of the 
same subject-matter that the High Court 
was wrong. 

5 

Turning now to the cases, there is, as we 
observe, a wide distinction between a case in 
which the matter is challenged in some fur¬ 
ther proceedings in the same suit and when 
it is challenged in a separate suit. We do 
not intend therefore to examine the cases 
where the question was raised in the same 
suit. As to the other class of cases, none of 
them, except A I R 1923 Pat 375 1 at pp. 376 
and 377 raises .the point now before us, 
namely whether an omission to record rea¬ 
sons for the order granting leave, when tbe 
order itself is on record, raises a bar, and the 

t 1 atna decides th e Point the same way 
as we do though probably not for tbe same 
reasons. In 41 ALL 553. 5 17 all 53 i 6 and 
A 1 R 1933 ALL 149, 7 the Court found that no 
sanction had been accorded. 18 Pat 27i 8 was 
a case of reference to arbitration but there 
also the finding was that no leave had been 
obtained. In A I R 1935 Bom 64° the applica- 

bv tf? CaVe COmpromiso WM not signed 
fWt L T n0r .. 8 . f uardian - and again, the 

Sse Th ° 10 SaDCti0n tbe ^Pro¬ 

mise The case nearest in point on tho 

S* Sld ? " V R 1927 Cal 7 9G. 10 but 

to tbfon 6 w ers tber ° bear a resemblance 

to the ones before us they are not quite the 

Jadees 

sancti^ T ey ,u d QOfc import a recording of 
san ction. In this case we have already held 

Lai. 789 ’ Badrl Prai »d v. Gopal Bihari 

6 6b2i La 7 !*” 631 : 1895 A W N 126, Kalavati v. 

20 AIR 1983 A11 Joti Sarub v. Kamle 

8 271?20 2 P LT* m^ar Nath 83 n° 422: 18 Pat 
9 - (’36) 22 A I R lflss n *L a . lh v - Baaant Lai. 

SS. 798 ’ Ohhotabhai 1 MoliE 

J ? ll41 A 32 R t/\y^jj*^gg 98 g : 108 ^622: 46 
Gobind Nath. Suresh Chandra v. 
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0 Niyogi J. 

Janardhan Harbaji Patil and another 
— Judgment-debtors — Appellants 
v. 

Sonabai iv o Sadasliiv — Decree-holder 

— Respondent. 

Misc. Appeal No. 18 of 1910, Decided on 26th 
September 1941, from order of Addl. Dist. Judge, 
Nagpur. D/ 13th December 1939. 

Hindu law—Widow—Arrears of maintenance 
are her stridhan and devolve on her heirs as 
such. 

The position of a female including a widow who 
becomes entitled to receive maintenance out of the 
joint family property in the hands of her male 
b relations is wholly different from that of a female 
who by right of inheritance becomes for the time 
being the representative of the family estate. In 
the former case, the female has a personal right as 
distinct from the right which she would have as 
representative of the estate and as such any pro¬ 
perty, moveable or immovable, which she obtains 
in her personal right, becomes her exclusive and 
absolute property. Hence, the arrears of mainten¬ 
ance granted to a widow const* tute the absolute 
property of the female claimant and as such they 
on her death devolve on her heir as her stridhan : 
(’28) 15AIR 1928 Cal 794, Disting.; (’37) 24 A I R 
1937 Cal 229, Expl. % and applied ; 28 Mad 1 (F B) 
and 17 Bom 758, Bel. on. [P 30g,h\ P 3lh) 

Y. R. Gharpure — for Appellants. 

V.V. Kelkar and N. T. Mangalmurti — 

tor Respondent. 

Judgment. —This appeal arises out of exe¬ 
cution proceedings. Mt. Pisabai, the mother 
of the respondent, Mt. Sonabai, had obtained 
a decree for maintenance against the appel¬ 
lants on 7th August 1915 under which they 
were liable to pay Rs. 150 per annum to her 
for her maintenance. Mt. Pisabai applied for 
execution of that decree and claimed some 
amount to recover which eight annas village 
share belonging to the judgment-debtors was 
attached and the decree was sent to the 
Collector for execution. Pending these pro¬ 
ceedings, Mt. Pisabai died on 6th September 
1939 and the respondent, her daughter, applied 
^ on 22nd September 1939 for substitution of her 
name in place of her deceased mother. Her 
application was opposed by the judgment- 
debtors on the ground that arrears of main¬ 
tenance did not constitute stridhan which 
could devolve on the daughter but that they 
were an accretion to the family estate out 
of which the maintenance was provided. 
The issue which arose for consideration was 
whether the arrears of maintenance which 
Mt Pisabai was entitled to recover consti¬ 
tuted her stridhan and could be claimed 
by her daughter in the capacity of her heir. 
The lower Court held that the arrears of 
maintenance constituted the stridhan of 


Mt. Pisabai and that the respondent was 
entitled to recover them as her heir and e 
legal representative. 

The correctness of the view taken by the 
lower Court is contested by the appellants 
on the strength of the decisions reported in 
55 Cal 91S 1 and A I R 1937 Cal 229. 2 In the 
first mentioned case the question was whe¬ 
ther the widow who was in possession of her 
husband’s property was entitled to dispose 
of by will certain arrears of rent which were 


due from the lessee of her husband’s pro¬ 
perty. Page J. after an elaborate discussion 
of the nature and extent of the right of a 
widow to the income of her husband’s pro¬ 
perty in her hands, came to the conclusion ' 
that since the widow had the right merely to 
enjoy the usufruct of her husband's property 
during the subsistence of her widow’s estate 
she lost the power to dispose of it as soon as 
she ceased to possess the capacity to enjoy 
the income. The rule propounded by the 
learned Judge was that a Hindu widow is 
incompetent to dispose by will of the income 
derived from her husband’s estate whether 
such income had been received by her during 
her lifetime or had accrued due to her at the 
time of her death. Whether one agrees with 
that view or not, this case cannot lend any 
assistance to the appellants for the obvious 9 
reason that there the issue was whether a 
widow could by her will transfer her right 
to the income of her husband’s estate which 
she was entitled to enjoy only during her 
lifetime and to which she had no right 
except in so far as she represented her hus¬ 
band's estate and that is not the issue in the 
present case. 


The position of a female, including a widow 
who becomes entitled to receive mainten¬ 
ance out of the joint family property in the 
hands of her male relations, is wholly diffe¬ 
rent from that of a female who by right of 
inheritance becomes for the time being the h 
representative of the family estate. In the 
former case, the female has a personal right 
as distinct from the right which she would 
have as representative of the estate and as 
such any property, moveable or immovable, 
which she obtains in her personal right, 
becomes her exclusive and absolute property. 

It is on this principle that the case in 55 Cal 
918 l was distinguished in A I R 1937 Cal 229. 2 
This case could with greater propriety have 


1. (’28) 15 A I R 1928 Cal 794 : 112 I C 508 : 55 
Cal 918, Sarat Chandra v. Charusila Dasi. 

2. (’37) 24 AIR 1937 Cal 229 : 169 I C 519 : I L R 
(1937) 2 Cal 97 : 41 C W N 495, Mohini Mohan v. 
Rashbehari. 
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a been cited by the respondent. In this case a 
widowed daughter was in possession of her 
father’s property under a deed of gift which 
created a life estate in her favour. She died 
after making a will whereby she disposed of 
inter alia the arrears of rent due to her from 
the lessee of her property. The question was 
whether the arrears of rent could validly be 
disposed of by will. Both the learned Judges, 
who constituted the Bench, were decidedly 
of the opinion that the right to recover 
the arrears of rent was an absolute right 
which could be validly disposed of by will. 
Mukherji J. pointed out that inasmuch as 
the executrix had got the property by deed 
& of gift and not as representative of the estate 
. as a Hindu widow would do under normal 
circumstances when she inherits the pro¬ 
perty, she would be entitled to an absolute 
right to all the profits of the property which 
she realized during her lifetime; and declin¬ 
ed to entertain the argument which sought 
to distinguish between the rents realized and 
the rents outstanding at her death on the 
ground that the distinction was not founded 
on any principle. Reference was made to 
cases reported in 16 c L j 107 3 and 16 C W N 
834, where it was held that the question 
whether the profits realized or unrealized 
c would be her absolute property or an accre¬ 
tion to the estate depended upon the inten¬ 
tion of the female heir. But the learned 
Judge pointed out that in the case of pro¬ 
perty held by a female heir in a capacity 
other than that of an heir, the question of 
intention could not arise and that therefore 
there could be no difference between profits 
already realized and profits still outstanding. 
Ohose J., also observed that the question of 
intention could not arise in the case of a 
widowed daughter who had been given the 
right of income for her life and held that 
the arrears of rent whether realized or un- 
d realized would be her stridhan. This view 
is conswtent with the ancient text of the 

ii'i? r , vaia (l ' vhich is m ° 3t p rom >- 

Sffi. ■***««* mentioned in the 

is: "Her subsistence, her 

P£ T i9itc (8ulktt >. and her 
of * womm '■ 

The money which a f emale is entitled to 

m : 1810 ■•BM-I. 

*'■ Oh.* r. 
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receive for her maintenance becomes her 
absolute property because she obtains it in 
recognition of her personal right. In 28 Mad 
l, B the question was whether certain property 
which was purchased by a Hindu widow 
with the nxmey received by her under a 
decree for her maintenance was her stridhan 
and it was held that inasmuch as the widow 
had the right to get maintenance out of the 
income of the family property not for mere 
use and return but for actual consumption 
there could be no possibility of its reverting 
to the family estate as if she had been in 
possession of her husband's estate in her 
right as a widow. 17 Bom 758° is an autho. 
rity which is on all fours with the present / 
case. In that case a Hindu wife had obtain¬ 
ed a decree against her husband for main¬ 
tenance. The husband appealed and pending 
the appeal the wife died leaving two daugh¬ 
ters and the question arose whether her 
husband or her daughters were her legal 
representatives. It was held that the daugh¬ 
ters were the legal representatives and not 
the husband. That was on the principle that 
the arrears of maintenance to which a wife 
becomes entitled under a decree which she 
obtained against her husband became her 
absolute property as stridhan. 

The argument of the learned counsel for g 
the appellants was wholly based on the as- 

VTT 1 I ^ maintenance 

were in the nature of savings. I do not see 

my way to accept the view, but even assum¬ 
ing that the arrears could bo treated as 
savings that would make no difference to 
the nature of woman’s right in respect of 
the arrears. The appellant’s argument so far 
trom being strengthened would decisively 
get weaker. H they are regarded as savings 
that would he on the assumption that thev 
were realized and voluntarily put aside as 
provision against the rainy day. At the time 
they are realized they would be the absolute 
property of the woman and she would have h 
the right to dispose of them in any way she 

SihT^onld 8 ?’ 1 fai1 t0 f 8 how her absolute 
g*™"* “Paired or circumscribed or 
otherwise adversely affected by the me™ 
fact that she chooses to lay by the amount 
for her future needs. I have no doubt what 
soever, that the arrears of maintenanna 
stitute the absolute property of the female 
claimant and as such they mus t nn k 
death devolve on her daughter ns W ^ 
dha. The appeal is 
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Niyogi J. 

Laxmanrao Govindrao Deshmukh _ 

Tenant —Appellant 
v. 

Jagannath Tukaram Jijkar — 

Landlord — Iiespojident. 

Misc. Appeal No. 150 of 1939, Decided on 2Gth 
September 1941, from order of First Add]. District 
Judge, Nagpur, D/- 12th April 1939. 

Land Acquisition Act (1894), Ss. 18 and 30 — 
Occupancy holding acquired — Landlord is 
entitled to ten annas and tenant to six annas. 

The ratio of apportionment between the landlord 
and tenant may be different in different cases and 
would depend on the particular facts admitted or 
proved. (p 32 *] 

In the Central Provinces, where an occupancy 
field is acquired, a fair estimate of the respective 
rights of the landlord and tenant would be ten 
annas for the landlord and six annas to the occu¬ 
pancy tenant : (’34) 21 A I R 1934 All 239 (F B), 
and (’29) 1G A I R 1929 All 525. Bel. on : (’26) 13 
A I R 192G Cal 846 and 30 Cal 801, Be]. [P33a,6] 

K. A. Pote — for Appellant. 

J/. N . Gadgxl — for Respondent. 

Judgment. — This is an appeal from an 
order passed by the First Additional District 
Judge, Nagpur, on 12th April 1939 on a re¬ 
ference under s. 18 , Land Acquisition Act. 
The facts are that Laxmanrao is a tenant of 
occupancy field No. 202/iG situate in Mouza 
Katol of which the respondent, Jagannath, 
is the malguzar. The entire field measures 
2.5G acres and is assessed to rent of Rs. 10-8-0. 
. 1 G acre out that field was acquired under 
the Land Acquisition Act by the Katol 
Municipal Committee. The Land Acquisi¬ 
tion Officer fixed the total compensation at 
Rs. 3G7-3-0 out of which he awarded rupees 
361-7-0 to the tenant, that is the appellant, 
and Rs. 5-12-0 to the landlord. The reference 
was made by the Collector at the instance 
of the respondent who is the proprietor of 
the mahal in which the field is situate. It 
has been proved that he is the landlord who 
is entitled to compensation; and that is no 
longer disputed. The only question is as to 
the apportionment of compensation between 
the landlord and tenant. The Collector 
awarded Rupees 5 to the respondent on the 
following calculation : 

8 as., rent of the field minus land revenue 4 as. 
balance 4 as. x 20 = Rs. 5, to which were added 
tue statutory compensation of 15 per cent, which 
came to 12 as. making up a total of Rs. 5-12-0. 

The lower Court awarded Rs. 14G-14-G in 
place of Rs. 5-12-0. This appeal contests the 
enhanced compensation awarded by that 
Court. In cases of this character it is almost 
impossible to lay down any rigid rule of uni¬ 
versal application. In vast majority of cases 


the apportionment is bound to appear arbit¬ 
rary. The ratio of apportionment between * 
the landlord and tenant may be different in 
different cases and would depend on the 
particular facts admitted or proved. In the 
present case there is no evidence one way or 
the other. Consequently the apportionment 
has to be made only on general considera¬ 
tions. 

In 30 Cal 801 1 it was held that in appor¬ 
tioning compensation money between the 
landlord and the tenure-holder, the Court 
ought to proceed on the principle of ascer¬ 
taining what the value of the interest of the 
landlord is on the one hand, and that of the 
tenant on the other, and to divide the sum ^ 
awarded between them in accordance with 
these values. In that case the landlord was 
not allowed more than the capitalized value 
of his land as the rent was fixed in perpe¬ 
tuity. In 53 Cal 407 2 an occupancy raiyat of 
land situate in Calcutta where changing con¬ 
ditions gave an increased value to the land 
as a prospective building site was hold en¬ 
titled to the capitalized value of the tenant’s 
interest and the landlord was held entitled 
to get the whole of the balance. In 35 ALL 0 3 
the compensation was api>ortioned according 
to the value of the interest possessed by the 
landlord and tenant so far as it could be Q 
ascertained. In 51 ALL 765 4 an attempt was 
made to evolve a ratio in concrete arithme¬ 
tical terms on consideration of the material 
factors in the relations of the landlord and 
tenant. The factors, which were considered 
material in assessing the proportionate value 
of the occupancy rights were stated to be 
(l) that an occupancy tenant’s rent is liable 
to enhancement, although within statutory 
limits; (2) that the tenant is unable to trans¬ 
fer his rights; (3) that his right even to sub¬ 
let is very mucli limited; (4) that in the case 
of rent falling into arrears, for whatever 
reason, he is liable to be ejected; (5) that h 
in the case of the tenant dying without any 
of the statutory heirs, the tenancy would 
lapse to the landlord. 

Thus, although the tenant may ostensibly 
get out of the land more profit than the 
landlord the actual value of the tenant right 
does not exceed that of the landlord who can 

1. (’03) 30 Cal 801: 7 C W N 810, Dinendra Narain 
Roy v. Titumm Mukerjee. 

2. (’26) 13 A I R 1926 Cal 846 : 96 I C 69 : 53 Cal 
407, Nibas Chandra v. Bipin Behary. 

3. (’13) 35 All 9 : 17 I C 672 : 10 A L J 403, Hir- 
dey Narain v. Mrs. M. J. Powell. 

4. (’29) 16 AIR 1929 All 525 : 117 I C 612 : 51 All 
765 : 1929 A L J 522, Rohan Lai v. Collector of 
Etah. 
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hypothecate his land as security for his debts 
and can also sell the property outright. The 
landlord is also entitled to the minerals of 
the soil, whereas the tenant's rights are res- 
tricted to the surface of the soil. Balancing 
these considerations it was laid down that a 
fair estimate of the respective rights of the 
landlord and tenant would be 10 as. for the 
landlord and 6 as. to the occupancy tenant. 
The question of apportionment came for 
consideration again before a Full Bench of 
the Allahabad High Court in 55 ALL. 897. 6 
The learned Judges who constituted the 
Bench unanimously accepted the ratio of 10 
to 6 as a sound rule to be followed in nor- 
b mal cases but liable to alteration on proof 
of special circumstances or considerations. 
The rights and liabilities of occupancy ten¬ 
ants in the Central Provinces are in no way 
different from those in the United Provinces 
and I see no objection to the adoption of 
tho ratio evolved by the Allahabad High 
Court. That is what has been done by the 
lower Court. In fact the claim made by the 
landlord in this case came to only 40 per 
cent, of the total compensation; the lower 
Court was right in allowing it. The appeal 
is dismissed with costs. 
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When an outsider having no interest to protect 
deliberately with his eyes open, purchases m order 
to enable the owner and the charge-holder to ex¬ 
tinguish the charge between them, the stranger 
purchaser is not entitled to keep the charge alive as 
against subsequent encumbrances. He is not pro¬ 
tecting his own interest and is in no better case 
than a money-lender who lends the owner money to 
enable him to pay off the charge-holder, and then, 
after the charge has been extinguished, purchases 
in lieu of his own debt. [P 35 g] 

A decree in 1927 created a charge on two proper¬ 
ties. In 1928 one of the properties out of theoharge 
with some other properties was mortgaged. In exe¬ 
cution of the charge decree, the property was put to 
auction and purchased by a stranger. The mortga¬ 
gee brought a suit on his mortgage making tboauc- 
tion purchaser also a party to the suit: 

Held that the purchaser had no interest to pro- f 
tect and therefore could not keep the charge alive 
as against the subsequent mortgagee: Case law dis¬ 
cussed. [P 35h] 

M. R. Bobdc — for Appellant. 

W. R. Puranik , K. B. Tare , R. K. Rao and 
W. V. Deshpande — for Respondent. 

Judgment. — This appeal is by defen¬ 
dant 2 . The suit was founded on a mortgage 
and the relief sought was payment of the 
amount duo or foreclosure of the subject- 
matter of the mortgage. That subject-matter 
included a number of items. The only item 
now in question is a field No. 275. That field 
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5. ('34) 21 A.I.R. 1934 All. 239 : 148 I.C. 100 : 66 
All. 897 : 1934 A. L. J. 8 (F. B.), Shiam Lai v. 
Collector of Agra. 
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Stone C. J. and Vivian Bose J. 
Nemasao Laxman Want—Defendant 2 

— Appellant 
v. 

Madhorao Ganesh Deshpande — 

Plaintiff — Respondent. 
First Appeal No. 153 of 1937, Decided on 14th 
March 1941, from decree of Addl. Sub-Judge, First 
Class, Wardha, D/- 27th July 1937, 

(a) Civil P. C. (1908), O. 34, R. 1-Paramount 
title — Person not disputing mortgage but 
claiming title should be discharged. 

Where a person is joined in a mortgage suit and 
ho does not dispute the mortgage but simply olaims 
paramount title and asks to be discharged from the 
suit ho should be discharged. This has the advan¬ 
tage of keeping the mortgage suit to its proper 
boundaries and not complicating It with an entirely 
different matter. Otherwise, it would result in what 
is in effect a counter-claim being tried without pay- 
ment of any conrt-fee and in the middle of another 
. (P 33 g,h] 

* ( . b > Transfer of Property Act (1882, as amen- 

chart. 1 i 29 u’ S- l01 - Mer K«r-Decree creating 

mortgage—Sale in execu- 
*““° l cba , ree ^ e ®ree—Auction purchaser held 
could not keep charge alive as against subse¬ 
quent mortgagee. 

1942 N/6 & 6 


was purchased by the appellant at court 
auction. The sale was held in execution of a 
charge decree. The charge decree was dated 9 
12th December 1927. The mortgage in suit is 
dated 28th April 1928. Tho appellant argues 
that by purchasing in execution of a charge 
decree he obtains the property and that the 
charge accordingly has priority over the sub¬ 
sequent mortgage. He accordingly applied to 
be discharged from the suit claiming para¬ 
mount title. In our opinion, ho should have 
been discharged, but not having been, and 
the whole question having been gone into 
quite unnecessarily in this mortgage suit it 
is nobody’s desire now to discharge defen¬ 
dant 2 leaving him to relitigate this matter. 
We wish, however, to make it quite clear h 
that where a person is joined in a mortgage 
suit and he does not dispute the mortgage 
but simply claims paramount title and asks 
to be discharged from the suit he should be 
discharged. This has the advantage of keep, 
ing the mortgage suit to its proper bounda¬ 
ries and not complicating it with an entirely 
different matter. The course pursued in this 
case results in what is in effeot a counter 
claim by defendant 2 being tried without 

payment of any court-fee and in the middle 
of another suit. 


The charge was created by the following 
words: (ex. 2-D. D—"The decretal amount 
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a shall be a charge on the property shown on 
the reverse.” It is not disputed that as a 
result of the saie the decretal amount was 
paid off. But it is said that a purchaser at 
court auction acquires the rights of judg¬ 
ment-debtor and decree-holder and that from 
the former he got title encumbered by the 
mortgage of 2Sth April 192S (he purchased 
on Cth March 1933) and from the latter he 
obtained the charge which does not merge. 
Thus he ends with priority to the extent of 
the charge, i. e., to the extent of the decree 
or rather to the extent the decree was un¬ 
satisfied at the date of the auction sale. In 
support of that position, G Rang. 483, 1 32 

b ALL. l" and 32 ALL. 135 3 were primarily 
relied upon. 32 ALL. 1” turns on the well- 
established principle that (apart from S. 101, 
T. P. Act) there will be no merger unless the 
mortgagee-purchaser shows an intention to 
merge or unless merger is for his benefit. 
32 ALL. 133, 3 so far as we can see, is a case 
of subrogation. 0 Rang. 4$3 l is a very short 
judgment mainly concerned with distinguish¬ 
ing other cases including the leading Privy 
Council decision in local. 1035.* If it decides 
that where A buys a property free from in¬ 
cumbrance its being a term that a mortgage of 
X shall be paid off and it is paid off neverthe- 

c less it is to be deemed that the mortgage 
continues for the benefit of the purchaser we 
prefer the view expressed by the Full Bench 
(a decision in any case binding on us) in 

1. L.R. (1938) Nag. 200’ which decision arrived 
at the same conclusion as the Full Bench 
decision of the Allahabad High Court in 
A.I.R. 1937 ALL. 589° which agrees with the 
Full Bench decision of the Madras High 
Court in 59 Mad. 359/ These cases are con¬ 
cerned with subrogation. 

In I.L.R. (1939) Mad. GOO' the facts were 
t hat a mo rtgage was effected in 1917. In 191S 

. L (’28) 15 A.I.R. 1928 Rang 287~ 113 I.C. 809 : 6 

<• Rang. 489, Natchiappa Chettyar v. Ko Tha Zan. 

2. (’10) 32 All. 1: 4 I.C. 810: 6 A.L.J. 967, Baldeo 
Prasad v. Uman Sbankar. 

3 - J' 1 ?) 32 All. 138: 5 I.C. 132: 7 A.L.J. 61, Mati- 
Lllak Khan v. Banwari Lai. 

4 ;« 10 Cal 1035: 11 LA * 126: 4 Sar 543 (P.C.), 

uokajdas Gopaldas v. Puranmal Premsukhdas. 

5 ; i 3<) 24 A LR * 1937 Nag- 372 : 172 I.C. 142 : 
I.L.R. (1938) Nag. 206 (F.B.), Taibai v. Wasudeo- 
rao. 

6 \ r 3 ^ 24 A * LIt * 1937 AH. 589: 171 I.C. 153: 1937 
A.L.J. 840 : I.L.R. (1937) All. 880 (F.B.), Hira 
bingh v. Jai Singh. 

7. (’36) 23 A.I.R. 1936 Mad. 171: 160 I.C. 137: 59 
Mad. 359 : 70 M.L.J. 1 (F.B.), Lakskmi Amina v. 
oankara Narayana Menon. 

8 ; <’ 39 ) 2G A I L- 1939 Mad. 393 : 1S9 I.C. 17 : 
l.L.R.(1939)Mad. 600: <1J39) 2 M.L.J. 72, Maha- 

lakshmi v. Somaraju, 
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x attached before judgment in the course of 
a money suit against the mortgagors. Later, 6 * 8 
in 1918, the mortgagors purported to sell to 
the mortgagee partly to repay the mortgage 
money and partly in consideration of a fur¬ 
ther advance. The attaching creditor got his 
decree and, in execution, brought the pro¬ 
perties to saie. The mortgagee-purchaser 
assuming, in the alternative, that his pur¬ 
chase was invalid against the attaching cre¬ 
ditor asked that the execution sale should 
be made subject to the mortgage. This was 
done. It was sold to X subject to the mort¬ 
gage and X then sold to Y. Y urged that the 
mortgage was destroyed by merger. It was 
held that even if inter partes the sale was / 
effective (it clearly was not effective against 
the attaching decree-holder) this was a case 
of a mortgagee purchasing and therefore a 
case where merger would not occur unless 
intention to merge expressed or merger be¬ 
neficial. With this we entirely agree. The 
nature of a charge created by a decree was 
considered in A.I.R. 1940 Nag. 1G3. 9 There the 
view was taken that if the decree is merely 
declaratory and unexecutable the suit qua 
suit is at an end with the decree, the rules of 
1 is pendens do not apply, the decree does not 
operate as notice, and a purchaser of property 
subject to a charge, if a bona fide purchaser <j 
for value without notice, may get it free 
from the charge. On the other hand, it was 
decided that if the decree was executable the 
purchaser was bound though for value and 
without notice. It does not appear to us 
that those cases are in point here. What we 
have to consider is whether in substance the 
auction-purchaser can be regarded as buying 
two things: (l) the item of property, ( 2 ) the 
charge. It is to be observed that the charge 
was given over two items of property and 
we have no evidence what happened to the 
other item. 

There is the further difficulty. A charge . 
such as the present is over two fields to 1 
secure a decretal amount say Rs. X. Suppose 
one field is sold for the decretal amount. 
Would the charge still remain on the other 
field ? There is some evidence (2 D. w. l) that 
the mortgagee knew, at the time of mort¬ 
gage. of the charge decree. In 10 Cal. 1035,* 
the facts were that A owned blackacre, 
mortgaged it first to B then toe. Next black- 
acre was sold in execution to X. X paid off 
E. He had bought, as usual in the case of 
court sales, without any guarantee as to title 
having purchased the right, title and inte- 

9. C40) 27 A.I.R. 1940 Nag. 163 : 194 I.C. 861 : 
I.L.R. (1941) Nag. 513, Gbasiram v. Kundanbai. 
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rest merely. Thus while hoping for an un- 
a incumbered title he got a heavily incumbered 
one. He then paid off the first mortgage. 
The Privy Council held that he was not to 
be regarded as thereby causing merger and 
could accordingly claim the rights of the 
first mortgagee against the second mort¬ 
gagee. It is to be noted that (1S1G-17) 3 Mer. 
210 1(1 is not at all on all fours but its appli¬ 
cability to India was denied. It seems to us 
that 10 Cal. 1035, 4 especially the observations 
at pp. 1015 and 104C, express what was later 
given legislative effect to by the Transfer of 
Property Act, viz., that if A buys blackacre 
and then discovers incumbrances and takes 


5 a transfer of the prior incumbrance he does 
not thereby merge the incumbrance in his 
estate but will be regarded as keeping it 
alive on the principle that a man having a 
right to act in either of two ways shall 
be assumed to have acted according to his 
interest. According to 47 Mad. 190 11 at p. 105 
this does not apply if the person in question 
is not free to act in either of two ways, e. g., 
if he has covenanted to pay the later mort¬ 
gage debt. Their Lordships there observe : 

There was an incumbrance upon a composite 
security, laud and crops. It became necessary for the 
owner subject to the incumbrance, to pay sums of 
money to the incumbrancer to prevent his enforcing 
c his charge from time to time. The incumbrancer 
could sell his charge or portions of his charge to any 
one, and there is nothing in law or good sense to 
eliminate the owner of the property from the list oi 
possible purchasers. It is to the benefit of theowner 
that the proceedings should be deemed to be a pur¬ 
chase and not a redemption, and no reason appears 
why it should not be assumed that he intended to 
act in the way most beneficial to himself. 

Wo do not think that either of these Privy 
Council decisions is of assistance here. As 
was said in the later decision (at p. 194), the 
rule is that where the owner of property 
subject to several mortgages pays off an 
earlier chargo he can treat himself as buying 
it and can stand in the same position as his 
I vendor. In the case before us, the owner of 
the property did not pay off the charge. A 
stranger purchased and that purchase, or 
rather the proceeds of the purchase, served 
to extinguish the charge as between the 
charge hGMer and the owner. Section 101, 

X Acti ' does not help either. It deals with 
the converse position. What it says is that : 

' * P 0rfio “ having a charge upon immovable 
Er m° r anJ V ransferee from s «ch - charge- 

1 St‘5P :T ^ TMer ' 210 T ^«-R- 67, ToulrnirTv. 

1 1024 p c - 86 : 79 I. c. 592 • 47 

Mali 


The appellants here had no charge upon ^ 
the property in suit, nor did they purchase 
from a charge-holder. It may be, as was con¬ 
tended on behalf of the appellants (though 
we say nothing as to that), that the pur¬ 
chaser at an auction purchases the interests 
of both the decree-holder as well as those of 
the judgment-debtor, but if the object of the 
two and indeed of the transaction, is to 
extinguish the charge, then their combined 
interests do not serve to transfer either the 
charge or the property subject to the chargo. 
They are merely effective to pass on the 
property free of the encumbrance. In the 
cases envisaged by the Judicial Committee 
the owner of the property either purchases / 
the charge direct himself or else places him¬ 
self in a position where he can be regarded 
as having done so. It is then his privilege to 
say, as against subsequent incumbrancers 
that he acted in the protection of his own 
interests. He is consequently entitled to keep 
the charge alive as against them. In the 
cases covered by s. 101 , the charge-holder, 
(or mortgagee), purchases the property from 
the owner and is accorded a similar privi¬ 
lege. But, in each case, the one having his 
own interests to protect buys out the inte¬ 
rests of the other, that is to say, the owner 
buys up the charge or the charge-holder g 
buys up the property and steps into the 
shoes of tho owner. But each has an interest 
to protect at the date of the purchase. That 
is not the position when an outsider having 
no interest to protect deliberately, with his 
eyes open, purchases in order to enable the 
owner and the charge-holder to extinguish 
the charge between them. In such a case wo 
conceive that tho stranger purchaser is not 
in a position to act in either of two ways. 
He is not protecting his own interest and is 
in no better case than a money-lender who 
lends the owner money to enable him to pay 
off the charge-holder, and then, after the 
charge has been extinguished, purchases in & 
lieu of his own debt. 

Even when a person with an interest to 
protect purchases their Lordships point out 
that he may have purchased in suoh a way 
as to preclude him from being free to act in 
either of two ways. We think that that is 
the case here. The purchaser does not suffer 
m the view we take. He purchases subject 
to the later mortgage and so does not pay 
the full price for the property. When he 
redeems he will be in the position of having 
paid the full, or very nearly the full price 
for the property. He does not pay off the 
charge and so he is not out of pocket on that 
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a account. The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 
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Stone C. J. and Vivian Bose J. 

Bhura Bhadoo Raghubansi and ano¬ 
ther — Defendants — Appellants 

v. 

Saddulal Gendlal Panvar , Plaintiff 

and others , Defendants 4 to 7 _ 

Respondents. 

First Appeal No. 93 of 1933, Decided on 15tb 
October 1941. from decree of Sub-Judge, First 
b Class, Chhindwara, D/- 30th June 1938. 

Civil P. C. (1908), S. 64 and O. 21, R. 46 — 
Applicability — Scope — S. 64 and O. 21, R. 46 
are limited so far as debts are concerned to 
their payment and not to their Settlement- 
Plaintiff obtaining decree against original mort¬ 
gagee and attaching mortgage debt due to him 
on 15th February 1934— Mortgagee rights sold 
>n execution and purchased by plaintiff on 24th 
November 1934 —On 19th May 1934 mortgagor 
going before Debt Conciliation Board—Original 
mortgagee not putting claim within time—Debt 
extinguished on 27th July 1934 under S. 8 (2), 
C. P. Debt Conciliation Act — Plaintiff held ac¬ 
quired no title at court auction sale held sub¬ 
sequent to extinguishment of debt and hence 
could not sue to enforce mortgage — Debt held 
c did not cease to be debt within S. 2 (e), C. P. 
Debt Conciliation Act even after its attachment 
under O. 21, R. 46. 

Attachment creates no new title. The attaching 
creditor only obtains certain negative rights which 
are limited in scope and are set out in S. 64. Section 
64 is restricted to private transfers of, and private 
dealings with, the property attached and does not 
extend to involuntary transfers or the statutory 
extinction of a debt or other consequences which 
ensue ad invitum the parties because of a statutory 
enactment. # [P 376,c,d] 

Order 21, R. 46 (1) (i) does not provide any 
penalty for non-observance of its conditions. Order 
21, R. 46 does not vest the attaching creditor with 
any right, title or interest in the debt except the 
negative right of seeing that it is not paid, (except 
into Court), without an order of the Court. It pro- 
d pibits others from receiving payment to the attach¬ 
ing creditor's detriment but does not invest the 
attaching creditor with any right to deal with it. 

[P 37 d,e) 

Both S. 64 and 0. 21, R. 46 are limited, so far 
as debts are concerned, to their payment and not 
to their settlement. [P 37^] 

The plaintiff obtained a decree against the ori¬ 
ginal mortgagees and got the debt due to the mort¬ 
gagee s from the mortgagor attached on 15th 
February 1934 under O. 21, R. 46. The mortgagee 
rights were sold at court auction in execution of 
:“® Pontiff’s decree and purchased by the plain¬ 
tiff himself on 24th November 1934. In between, 
however, on 19th May 1934 the mortgagor went before 
a Debt Conciliation Board under the C. P. Debt Conci¬ 
liation Act and named the original mortgagees as 
their creditors in respect of this debt. They were 
noticed and did not put in their statement of claim 
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within the time specified and so the debt was 
extinguished on 27th July 1934 under S. 8 (2), C P 5 
Debt Conciliation Act. In his suit to enforce the 
mortgage, the plaintiff contended that after the 
attachment of the debt on 15th February 1934 under 
O. 21, R. 46 neither the mortgagor nor the original 
mortgagees had any right to conciliate and that all 
rights to the debt thereafter resided in the plaintiff 
and aside from paying the mortgage money to 
him the mortgagor's only other right was to deposit 
the sum in Court under O. 21, R. 46 (3) and there¬ 
fore the Board had no jurisdiction to deal with the 
debt in his absence, and consequently, he not 
having been noticed, S. 8 (2), C. P. Debt Concilia¬ 
tion Act, was not attracted ; 

Held that the attachment of the debt under 
O. 21, R. 46 did not invest the plaintiff with any 
right to deal with it and therefore until the plain¬ 
tiff purchased at the auction and thus got title he / 
could not have been noticed by the Board nor could 
he have offered to conciliate the original mort¬ 
gagee's claim as he had no locus standi at that 
stage. Since S. 64 and O. 21, R. 46 were limited to 
the payment of the debt and not to its settlement 
the mortgagor and the mortgagee were competent 
to effect a conciliation before the Board. Since the 
debt was extinguished under S. 8 (2) before the 
plaintiff's auction purchase, the plaintiff acquired 
no rights at the court auction sale and hence was 
incompetent to sue on the mortgage. [P 37 e,f] 

Held further that the debt continued to be owing 
to the original mortgagees even after attachment 
though it could not be paid except under the con¬ 
ditions specified in O. 21, R. 46, Civil P. C., and 
therefore did not cease to be a debt within S. 2 (e), 

C. P. Debt Conciliation Act. [P 37/7) 

M, N. Jog — tor Appellants. 

R. N. Padhye — for Respondent 1. 

Judgment. — Defendants 1 and 2 appeal. 
The suit is on a foreclosure mortgage and 
the plaintiff is an assignee of the mort¬ 
gagees’ rights he having purchased at a court- 
auction. The facts are as follows. On 12th 
Feburary 1925 the defendants, or their pre¬ 
decessors, mortgaged the plaint properties to 
Nawalsingh and Gokulsingh whom we will 
call the original mortgagees. The plaintiff 
obtained a decree against these two persons 
and in execution purchased their mortgagee 
rights at a court auction on 24th November h 
1934. In between, however, namely on 19th 
May 1934, the defendants w r ent before a Debt 
Conciliation Board and named the original 
mortgagees as their creditors in respect 
of this debt. They were noticed and did 
not put in their statement of claim within 
the time specified and so the debt was ex¬ 
tinguished on 27th July 1934 under S. 8 (2), 
Debt Concilation Act. It is true they put in 
a statement a couple of months later but the 
Board refused to accept it at that stage and 
held that the debt was extinguished under 
the section on 27th July 1984. 

The plaintiff purchased at the auction 
nearly four months later and on 27th March 
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a 1935 he appeared before the Board and pre¬ 
sented a statement in which we gather he 
claimed the right to participate in the con¬ 
ciliation proceedings. This claim was how- 
ever rejected by the Board it holding that 
at the date of his purchase there was no 
debt in being as it had been extinguished 
before the purchase. So far there is no diffi. 
culty. On these facts, of course, the plaintiff 
would be out of Court, but a complication 
arises because the plaintiff attached the debt 
in suit on 15th February 1934, that is to 
say, before the debt conciliation proceedings 
commenced. The attachment was under 
o. 21 , R. 46, Civil P. C., and the contention 
b of the plaintiff is that after that neither the 
defendants nor the original mortgagees had 
any right to conciliate. All rights to the 
debt thereafter resided in the plaintiff and 
aside from paying the mortgage money to 
him the defendants* only other right was to 
deposit the sum in Court under O. 21 , R. 46 (3). 
Therefore the Board had no jurisdiction to 
deal with this debt in his absence, and conse¬ 
quently, ho not having been noticed, s. 8 ( 2 ), 
Debt Conciliation Act, was not attracted. 


In our opinion this is not so. Attachment 
creates no new title. The attaching creditor 
only obtains certain negative rights which 
c are limited in scope. Section 64, Civil P. C., 
sets out those limits. Under it the following 
things are void against claims enforceable 
under the attachment if they are made or 
done contrary to the attachment : (l) any 
private transfer of property attached; ( 2 ) 
any delivery of such property, or ( 3 ) of any 
interest therein, and ( 4 ) any payment to the 
judgment-debtor of (a) any debt, (b) divi¬ 
dend or (c) other monies. None of these 
things has occurred here. There has been a 
statutory extinction of the debt but neither 
8 . 64 nor any other section covers such a 
case. Section 64 is, in our opinion, not meant 
d to apply i D such an event. It is restricted to 
private transfers of, and private dealings 
with, the property attached and does not 
extend to involuntary transfers or other 
consequences which ensue ad invitum the 
parties because of a statutory enactment 
As to o. 21 , r. 46 ( 1 ) (i), that does not 
provide any penalty for non-observance of 
ite editions. All it says is that in the case 
of a debt the creditor shall be prohibited 
from recovering the debt, and the debtor 
from making payment, without an order 
from the Court. But neither money, nor the 

K V * 0f ?° nGy has passed here. 

not received nor has the 
debtor paid. The statute has intervened and 


extinguished the debt before that could be 0 
done. It is clear that this rule in the Code 
does not vest the attaching creditor with any 
right, title or interest in the debt except the 
negative right of seeing that it is not paid, 
(except into Court), without an order of the 
Court. That prohibits others from receiving 
payment to the attaching creditors detri¬ 
ment but does not invest the attaching 
creditor with any right to deal with it. 
Consequently, until the plaintiff purchased 
at the auction and thus got title he could 
not have been noticed by the Debt Concilia¬ 
tion Board, nor could he have appeared and 
offered to conciliate the original mortgagees’ 
claim. He had no locus standi at that stage. * 
As regards the position of the original mort¬ 
gagee after the attachment, all he is pro¬ 
hibited from doing is receiving payment of 
the debt. He is not prevented from settling 
with his debtor, nor the debtor with him. 
Both s. 64 and o. 21 , R. 46 are limited, so 
far as debts are concerned, to their payment 
and not to their settlement. Therefore, the 
debtor and tho creditor could have effected 
a conciliation before the Board though no¬ 
thing could have been paid under the agree¬ 
ment except into Court, or with the sanction 
of the Court. It was argued that tho Debt 
Conciliation Board only had jurisdiction over 9 
debts which fall within tho definition of 
debt" in S. 2 (e) and that after the attach¬ 
ment the debt on the mortgage was no longer 
a liability owing to the original mortgagee. 
That however is a hopeless contention. The 
debt continues to be owing to the original 
creditors even after attachment though it 
cannot be paid except under the conditions 
specified. 


-i.no result is pernaps unfortunate, ij, 
may be that the Legislature omitted to pro¬ 
vide for the contingency which arises here 
through oversight but we cannot speculate 
upon the intentions of the Legislature because . 
it may have intended the opposite The h 
Act favours debtors and rides somewhat 
roughshod over the rights of creditors We 
can only construe the various Acts judicially 
3 i? our opinion a plain construction of 
the Debt Conciliation Act read with the 
relevant provisions of the Civil Procedure 
Code leave no doubt as to the result. This 
much of the appeal therefore succeeds, but 
it is not possible to decide the appeal as a 
whole because the lower Court has not yet 
determined certain issues which are vital to 
the case. The learned Judge says in para. 11 
of his judgment that these issues need not 
be considered. We therefore remand the case 
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<7 to the lower Court under o. 41, R. 23, Civil 
P. C., and direct it to take such additional 
evidence upon the remaining issues as may 
be necessary, (if further evidence is required), 
but expressly direct that no further pleadings 
shall bo allowed. The findings will be re¬ 
turned within a month. Fourteen days for 
objections. Costs will abide the event. 

G.N./r.K. Case remanded . 
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Niyogi J. 

In re Harbhajan Singh Sodhi 
b Accused — Applicant . 

Criminal Revn. No. 391 of 1940, Decided on 
20th February 1941, from the report made by Ses¬ 
sions Judge, Wardha, ])/- 16th September 1940. 

(a) Criminal P. C. (1898), Ss. 439 and 435 — 
Pending proceedings in inferior Court — High 
Court’s power of interference, enunciated. 

Where exercise of the revisional authority is 
called for in a pending case, S. 439 must be read in 
conjunction with S. 435. That section authorises 
the superior Courts to call for and examine the 
proceedings of any inferior Court before or after 
their termination for the purpose of satisfying itself 
as to the correctness, legality or propriety of any 
finding, sentence or order or as to the regularity of 
any proceeding. In a pending case no question as 
to the correctness or propriety of a finding can 
c arise; consequently the superior Court can examine 
the proceedings of inferior Court only to satisfy 
itself as to their regularity. Where the facts alleged 
and sought to be proved do constitute an offence 
and the decision turns on the credibility of witnes¬ 
ses and inferences to be drawn after a close and 
critical examination of the documentary evidence, 
interference by the High Court with the proceedings 
of the inferior Court which under the law has the 
jurisdiction to decide in the first instance would 
amount to an improper and illegitimate use of its 
revisional authority: 25 Cal. 233 ; (’25) 12 A.I.Ii. 
1925 Cal. 100 ; (’25) 12 A.I.R. 1925 Mad. 39; (’28) 
15 A.I.R. 1928 Bom. 184; (’24) 11 A.I.R. 1924 Nag. 
47 and (’40) 27 A.I.R. 1940 Nag. 360, Bel. on. 

[P 38 $,h ; P 396,c] 

(b) Criminal P. C. (1898), S. 438—Reference 
d °. n P° ,nt fact —Omission to call for explana¬ 
tion from trying Magistrate vitiates reference. 

The omission to call for the trying Magistrate’s 
explanation aggravates the irregularity of refer¬ 
ence which is virtually on points of fact. That 
.rregularity vitiates the reference and makes it 
unacceptable. [p 39e] 

IF. C. Dutt, P. L. Dhargava and K. P. Shuhla 

—for Applicant. 

W 'J*: p “ranik ( Advocatc-Gcncral) and P. K. 

Salve — for the Crown. 

Order. — This case arises on a report 
made by the Sessions Judge, Wardha, under 
S.438, Criminal P. C. The applicant Har- 
‘dmjan Singh Sodhi, formerly Divisional 
h orest Officer, South Chanda Division, has 
been charged with offences of the abetment 


of theft of forest produce punishable under 
ss. 379 and 26 (f), Forest Act, both read with * 
s. 109, Penal Code. After the charges were 
framed by the Special Magistrate, Wardha, 
he moved the Sessions Judge for quashing 
them on the ground that the evidenco on 
the record was insufficient to sustain the 
charges. The learned Sessions Judge on 
examination of the evidence was of opinion 
that the facts elicited in the case did not 
disclose any offence, although they indicated 
negligence. He has accordingly made this 
reference with a recommendation to quash 
the charges. There is no doubt on the 
authorities that the High Court has power 
to interfere in revision with a pending case, f 
Section 439, C riminal P. C., gives wide powers 
of control over the proceedings of the inferior 
Courts, but that is an extraordinary power 
which, by its very nature, imposes grave 
responsibility on the High Court of exercis¬ 
ing it with due circumspection, to avert mis¬ 
carriage or promote the ends of justice. That 
is a residuary power which being of a dis¬ 
cretionary character is incapable of precise 
and rigid definition. The High Courts do and 
have interfered in cases where there is a 
material error or defect in law or procedure, 
misconception or misreading of evidence, 
failure to exercise or wrong exercise of juris- 0 
diction or where the facts admitted or proved 
do not make out any offence. But the revi¬ 
sional authority extensive as it is rarely 
travels beyond the region of law or procedure 
to correct errors in decision on the facts. 
Where its exercise is called for in a pending 
case, S. 439, Criminal P. C., must bo read in 
conjunction with s. 435, Criminal P. C. That 
section authorises the superior Courts to call 
for and examine the proceedings of any in¬ 
ferior Court before or after their termination 
for the purpose of satisfying itself as to the 
correctness, legality or propriety of any find¬ 
ing, sentence or order or as to the regularity h 
of any proceeding. 

In a pending case no question as to the 
correctness or propriety of a finding can 
arise; consequently the superior Court can 
examine the proceedings of the inferior Court 
only to satisfy itself as to their regularity. 

In 25 Cal. 233, 1 52 Cal. 188, 2 47 Mad. 722, 3 

1. (’98) 25 Cal. 233, Choa Lai Dass v. Anant Per- 
shad Misser. 

2. (’25) 12 A.I.R. 1925 Cal. 100 : 85 I. C. 641 : 26 
Cr.L.J. 545 : 52 Cal. 188 : 40 C.L.J. 283, Haren- 
dra Nath Das v. Jyotish Chandra Datta. 

3. (’25) 12 A.I.R. 1925 Mad. 39 : 81 I. C 785 : 25 
Cr. L. J. 1009 : 47 Mad. 722 : 47 M.L.J. 373, 
Ramanathan Chettiyar v. Subramanian Ayyar. 
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52 Bom. 151 4 and other cases the principles 
a justifying interference with pending pro¬ 
ceedings have been laid down. In 6 N. L. J. 
119 6 and 1940 N.L.J. 183 6 these principles were 
applied with reference to the particular cir¬ 
cumstances of those cases. The observations 
made in those cases have to be understood in 
the light of the provisions defining the supe¬ 
rior Court’s power of interference contained 
in S. 435 , Criminal P. C. The only question 
material for consideration in this case is: 
whether the proceedings in the criminal 
Court after the charge are regular. They 
would not be regular if the facts sought to 
be proved do not constitute an offence. Con¬ 
i’ tinuation of such proceedings would there¬ 
fore manifestly be but an abuse of the process 
of the Court and a harassment of the accused 
on trial. In such circumstances, considera. 
tions of justice themselves dictate the termi¬ 
nation of proceedings. Where however the 
facts alleged and sought to be proved do 
constitute an offence and the decision turns 
on the credibility of witnesses and inferences 


ing report under 6.438, Criminal P. C., to e 
call for an explanation from the inferior 
Court with regard to the point on which it 
is proposed to make the reference, escaped 
his attention altogether. The result is that 
this Court is left absolutely in the dark as to 
the reasons which led the trial Magistrate to 
frame the charges. 

The omission to call for the trying Magis¬ 
trate’s explanation aggravates the irregula¬ 
rity of reference which is virtually on points 
of fact. That irregularity vitiates the refer¬ 
ence and makes it unacceptable. The learned 
counsel for the applicant addressed an able 
and vigorous argument with special emphasis 
under S.270 ( 2 ), Government of India Act, in ' 
support of the reference but it was no more 
free than the reference itself from controversy 
on the points of fact such as would fall 
within the ambit of appeal rather than revi¬ 
sion. As to the merits, nothing more need be 
said than that this case is not of a kind 
which would warrant interference with the 
normal course of the trial. The reference is 


to bo drawn after a close and critical exami¬ 
nation of the documentary evidence, it can¬ 
not be gainsaid that interference by the 
High Court with the proceedings of the 
inferior Court which under the law has the 
c jurisdiction to decide in the first instance 
would amount to an improper and illegiti¬ 
mate use of its revisional authority. This 
case clearly falls under the latter category. 

The learned Sessions Judge has indeed 
taken great pains to go through the evidence 
but in doing so ho took upon himself the 
task of determining the credibility of the 
witnesses and weighing the evidence which 
under the law was properly within the juris¬ 
diction of the trial Court alone. The case is 
a complex one which calls for much deeper 
scrutiny of the vast mass of evidence than is 
apparent in the learned Sessions Judge's 
d order. This was pre-eminently a case in 
which it would be wrong for a Sessions Judge 
to make up his mind without having the 
advantage of knowing the reasons which 
influenced the trying Magistrate in framing 
the charges. The important rule (no. 7 ) in 
Circular No. 88 of the Criminal Ciroulars of 
the Judicial Commissioner (adopted by the 
High Court) which requires the Court mak¬ 


4 * ^ ^ J 5 A.LR. 1928 Bom. 184 : 108 I.C. 27 : 
Or. L. J. 317 : 52 Bom. 151 : 30 Bom. L. R. 
In re Shripad Chandavarkar. 

5. (*24) 11 A. I. B. 1924 Nag. 47 ; 78 I 0 385 • 
Cr.L.J. 691:6 N.L.J. 119, Emperor v.krighnai 

Or. L. J. 763 : 1940 N. Ii. J. 188, Abdul Bahir 
Emperor. 


discharged. 

R.K. Referetice discharged. 
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Stone C. J. and Vivian Bose J. 

9 

Bahadursingh Dau Gatndsingh Gupta 
— Plaintiff 2 — Appellant 
v. 

Girdharilal Naorangilal and others _ 

Defendants and Plaintiffs 1 to 3 — 

Respondents . 

First Appeal No. 3 of 1939, Decided on 12th 
March 1941, from decree of Addl. Dist. Judge, 
Raipur, D/-30th September 1938. 

(a) Hindu law — Alienation—Father—After- 
born son—Mortgage—Mortgage suit — One of 
defendants dying — Son born few months after 
defendant's death brought on record as legal 
representative—Son cannot challenge mortgage 
in his own right—But as legal representative he 
can take any plea which was open to his father h 
and continue to defend suit on grounds already 
raised. J 


After the institution of a foreclosure mortgage 
suit one of the defendants died and his son who was 
born some 7J months after his death, was brought 
on record in the father’s place as his legal ropre- 
sentaUve. It was argued on behalf of the plaintiff 
that he being an after-born eon oould not challenge 
the mortgage and could not raise defences which 
would have been open to his father and oonld not 
contmue the defence which his father had already 


T T' -. T: , ~ “an aaaaicapacity. 

In his own right he could not challenge tho^orl 

gage, but in so far as ho was the legalrenrmentativn 
of his father he could take any pff SESSSS 
to his father and oould continue to defend the aiht 
on grounds which his father bad 
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unless of course the right to contest died with the 
« deceased : (’40) 27 A.I.R. 1940 Nag. 305 (F.B.), 
Listing. [P 41c, d] 

(b) Mortgage — After-born son cannot chal¬ 
lenge mortgage though he may redeem. 

A son born and conceived after the mortgage can¬ 
not challenge it though he may redeem : (’40) 27 
A.I.R. 1940 Nag. 305 (F.B.) and (’40)27 A.I.R. 1940 
Mad. 691, Foil. [P 41/] 

(c) Evidence Act (1872), Ss. 114 and 106— 
Account books—Non-production of —Presump¬ 
tion— Plaintiff mortgagee alleging that money 
was borrowed to pay off debts due by defen¬ 
dants' ancestral business of trading — Defen¬ 
dants denying plaintiff's allegation and though 
maintaining account books not producing them 
—Court is entitled to presume that production 
of account books would not have supported 

& defendants’ case — Fact that burden of proof 
was not on defendants held immaterial. 


c 


d 


The plaintiff mortgagee alleged that the mortgage 
debt was borrowed to pay off debts due by the defen¬ 
dants’ ancestral business of tradiug. The defen¬ 
dants denied the plaintiff’s allegation tbatthedebts 
related to their business and though they maintained 
account books relating to their business they did 
not produce them to prove that the debts alleged 
by the plaintiff to exist at the time of the mortgage 
were not due by their business : 

Held that the Court was justified in concluding 
that the production of the account books would not 
have supported the case of the defendants and the 
fact that the burden of proof was not on them did 
not matter : (’17) 4 A.I.R. 1917 P.C. 6, Bel. on. 

[P 42$] 

Held further that S. 106 applied and it was 
not the business of the Court to grope in the dark 
for facts when the production of books would place 
their existence or otherwise beyond doubt. (P 4210 


(d) Hindu law—Joint family business—Busi¬ 
ness started by father is ancestral in bands of 
sons and is property in which grandsons acquire 
interest by birth—Whole business is ancestral 
joint family property in hands of grandsons— 
After-born sons cannot challenge what their 
father or grandfather did—Alienation for benefit 
of business or for necessity is justifiable. 

In tho case of a business started by the father his 
interest in the business on his death becomes 
ancestral in the hands of his sous and consequently 
is "property” in which his grandsons obtain an 
interest by birth. As it would be impossible to 
divide such a business into parts, some ancestral 
and others not, tho whole must be treated as ances¬ 
tral joint family property in the hands of his 
grandsons. The after-born sons cannot question 
what their fathers and grandfather did before they 
\vere born and any alienation made for the benefit 
of the business or for necessity would be justifiable: 
32 Bom. 479, Ref.; (’27) 14 A. I. R. 1927 P.C. 121, 
mi ' (P 43e; P 44a] 

(c) Hindu law — Joint family business and 
ancestral joint family business—Distinction. 


The Mitakshara gives the sons a right by birth 
in all joint family property whether ancestral or 
otherwise and makes it clear that they succeed by 
survivorship and not by inheritance in both cases, 
out there is a difference between joint family pro¬ 
perty and ancestral joint family property. Although 
the son has a right by birth in his father’s and in 
ins grandfather’s property still, since he is depen¬ 


dent on his father in regard to the paternal estate 
and since the father has a predominant interest as e 
it was acquired by himself, the son must acquiesce 
in the father’s disposal of his own acquired pro¬ 
perty; but, since both have indiscriminately a right 
in the grandfather’s estate, the son has a power of 
interdiction : (’35) 22 A. I. R. 1935 All. 221 (F. B ) 
Approved. (P43 f,gj 

(f) Hindu law — Alienation — Joint family 
property—Alienation for starting new business 
is justified provided it is for family benefit. 


An alienation of joint family property for the 
purpose of starting a new and possibly speculative 
business would be justified if it was clearly for the 
benefit of the family for example where property is 
mortgaged to start a valuable mining business 
which in the result prospers and continues to prosper 
so that a comparatively poor family is raised to 
affluence within the course of a few years. In such 
circumstances minor members of the family, while 
retaining all the benefits of the new prosperity, 
cannot challenge the alienation which made it pos¬ 
sible. The borrowing could not be justified on the 
ground of "necessity” in such a case, but it could, 
and would, on the ground of "benefit to the estate.” 
The grounds of "necessity” and "benefit to the 
estate” are separate and distinct : (’35) 22 A. I. R. 
1935 All. 221 (F. B.); 6 M. I. A. 393 (P. C.) and 
(’17) 4 A. I. R. 1917 P. C. 61, Bel. on. [P 446,c,/] 

(g) Hindu law — Joint family business _ 

Manufacture of chadas (brass anklet)—Exten¬ 
sion of business for manufacture of brass pots 
is justified. 


/ 


The extension of the joint family business of 
manufacturing chadas a sort of plain large anklet 
worn by women for the manufacture of brass pots 
is justifiable, the extension being ejusdem generis 9 
with the manufacture of chadas as the class of 
persons who manufacture the one usually manu¬ 
facture the other as well. [P 446] 

M. B. Bobde — for Appellant. 

M. B. Kinkhedc ; Dr. D. W. Kathalay\ and 
D. N. Chaudhuri — for Respondents 1 to 4, 6 
and 7; 5; and 6, respectively. 


Judgment. — This appeal arises out of a 
suit on a foreclosure mortgage executed by 
one Labhua Sao and his four sons. The 
mortgage is Ex. P-l dated 20th September 
1925. It is for a sum of Rs. 20000. In order 
properly to understand the questions at issue 
it will be necessary to set out a genealogi¬ 
cal tree; that tree is as follows : h 

(See page 41) 

The lower Court has passed a decree 
against defendants 1 and 2 , the surviving 
sons of Labhua Sao, who put their signatures 
to the deed. The shares of the grandsons of 
Labhua Sao and of his great-grandson Gir¬ 
dharilal, the present defendant 3, have been 
excluded. Plaintiff 2 appeals and seeks a de¬ 
cree against their shares as well. The only 
question in the appeal is whether they are 
liable. As regards Girdharilal a word of ex¬ 
planation will be necessary because a special 
argument has been addressed to us regard¬ 
ing his liability. Originally his father 
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LABHUA SAO (died 1929) 
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^ Ramcband Sao Jai Lai Sao (deft. 1) Rarndayal Sao Laxman Parasad (deft. 2) 

(died 1930) _j_(dead. No issue) _J__ 

I I ' I I .1 

| Lakhanlall (deft. 6) Kishorilal (deft. 7) Kesheo alias Fakir (deft. 8) Amir (deft. 9) 


Naorangilal (original deft. 3. Now dead) Lokman (deft. 4) Nutanlall (deft. 5) 

Girdharilal (deft. 3). 


Naorangilal was defendant 3. He died after 
suit and Girdharilal was bornsome 7S months 
after his death. He has been brought on re¬ 
cord in the father’s place as his legal repre- 
b sentative. It is argued on behalf of the 
plaintiff that he being an after-born son 
cannot challenge the mortgage and cannot 
raise defences which would have been open 
to his father and cannot continue the de¬ 
fence which his father had already raised. 
Reliance for this position is placed upon the 
Full Bench decision of this Court reported 
in I. L. R. (1940) Nag. 573 1 as interpreted in 
I.L.R. (1940) Nag. 707. 2 Those decisions esta¬ 
blished that a son born and conceived after 
the mortgage cannot challenge it though he 
may redeem. They are binding on us, but 
the present position did not arise there and 
c has not been dealt with. 

In our opinion defendant 3 has a dual 
capacity. We agree that in his own right he 
cannot challenge the mortgage, but in so far 
as ho is the legal representative of his father 
Naorangilal, we think that he can take any 
plea which was open to Naorangilal and 
that he can continue to defend the suit 
on grounds which Naorangilal had already 
raised. The whole point of adding a legal re¬ 
presentative in a suit and proceeding against 
him qua legal representative is to bind the 
interests of the deceased and get at his share. 
It is, we think, clear in such a case that the 
d legal representative can continue to defend 
the suit on any point which would have 
been open to the deceased, unless of course 
the right to contest dies with the deceased. 
We do not think it did in this case. In our 
opinion, for this purpose we must look to 
the rights of the parties as they existed at 
the time of the suit. But as it is not neces¬ 
sary to decide this question here we will not 
develop this further. 


C 40 ! 2 ? A * 1940 Na 8* 305 • 1. C 241 

Bapurao. (1940) ** 578 B *>’ Kashinath v'. 

2 ; ^’ 41 ) 28 A. 1* K* 1941 Nag. 122 : 194 j. o 189 ■ 
I.L.R. (1940) Nag. 707, Kashinath v. Bapu^o ' 


Defendant 9 Amir is also an after-born 
son. As regards him we do not think there 
is any difficulty. The Full Bench decision 
we have quoted, as interpreted by the Divi¬ 
sion Bench, concludes the matter against f 
him. We observe in passing that a Division 
Bench of the Madras High Court has reach¬ 
ed the same conclusion as the majority of 
the Nagpur Full Bench. That decision is re¬ 
ported in I. L. R. (1940) Mad 91S. 3 Therefore 
so far as defendant 9 is concerned, the posi¬ 
tion is that he cannot challenge the mort¬ 
gage but will have a right to redeem. 
Consequently, his share is bound in any 
event. That brings us to the question of legal 
necessity. It is conceded that unless the 
plaintiff can establish legal necessity or rea¬ 
sonable inquiries made in good faith his 
claim as regards the shares of the remaining g 
defendants must fail. The necessity alleged 
in the plaint is that the money was bor¬ 
rowed to carry on the ancestral business of 
the defendants of trading in the manufac¬ 
ture and sale of brass and bell-metal uten¬ 
sils, and also for the repayment of old debts. 
In a later statement the plaintiffs also added 
agricultural purposes, and at a still later 
stage they stated that the mortgagee had 
made inquiries and was satisfied that the 
mortgagors wanted the loan to meet the 
pressing demands of their creditors. They 
also set out a number of creditors to whom 
the defendants owed money. The defendants 
contested this part of the case on the follow- h 
ing allegations: 


That it is denied that the business of manufao- 
ture and sa le of the brass pots is the ancestral 
trading business of the family. It was started solely 
by Ramchandra Sao and carried on by him Jailal 
^sometimes helped him but was not responsible 


That it is denied that the money was taken for 
any ancestral business. It is denied that any old 
ancestral debts were pa.d out of the money alleged 
to have been borrowed on the mortgage suits. ^ 


3. (’40) 27 A. I. R. 1940 Mad 691 ; 194 T p 707 . 
I.L.R. (1940) Mad. 913 : (1940) 1 ML J *820 Vnci 
Reddi Balachandra SekhU l 
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That the debt was not for any le^al or family 
necessity and is not binding on these defendants. 

It will be observed that the plaintiffs 
made specific allegations to the effect that 
the business was an ancestral business of 
trading and that the money had been bor¬ 
rowed in part to pay off the debts due by 
this business. The defendants did not deny 
that the business owed debts and that the 
money had been borrowed to pay off these 
debts. What they denied was that the busi¬ 
ness was an ancestral trading business of the 
family and they denied that the money was 
taken for any ancestral business. The issues 
were framed accordingly. Issue 2 is: 

2. Whether the consideration of the mortgage 
deed in suit was advanced to the mortgagors for the 
purposes alleged by the plaintiffs ? 

Issues 3 and 4 are as follows: 

3. Whether the business to meet the debts of 
which the alleged loan was given was the ancestral 
business of the mortgagors as pleaded by the 
plaintiffs ? 

4. Or whether it was the business for the first 
time started by Ramchandsao as pleaded by defen¬ 
dants 3 to 9 ? 

It will be observed that issues 3 and 4 
assume that the loan, though called an “al¬ 
leged loan”, was given for the purpose of 
this business and the question is whether 
the business was an ancestral one or whe- 
ther it was started for the first time by one 
of Labhua Sao’s sons Ramchandra. The 
lower Court came to the conclusion that the 
plaintiffs had not proved that the money 
was advanced for the purpose of paying off 
the debts due by this business. The learned 
Judge stated that the mere fact that the 
existence of debts was established—and he 
accepted the position that the joint family 
was indebted to the extent of Rs. S6.000 or 
so at the date of the mortgage—did not prove 
that debts were the debts of the business. In 
our opinion, looking to the pleadings, it was 
not necessary for the plaintiffs to prove this. 
All they had to establish, so far as this part 
of the case i3 concerned, was the nature of 
the business. It is conceded on the plead¬ 
ings, by implication, that the debts related 
to the business whatever that business may 
have been. As to this, it is also important to 
observe that the defendants did not produce 
their account books. If they had done so, it 
would at once have become apparent what 
the debts were for. It is admitted that they 
kept books, and of course they must have 
done so in order to run the large business 
which they were conducting. In the cir¬ 
cumstances, if the defendants intended by 
their pleading to deny that the debts related 
to the business, whatever its nature, then 


the usual presumption which arises when a 
party in possession or control of important 
evidence like account books does not pro¬ 
duce it would have to be applied just as it 
was applied by their Lordships of the Privy 
Council in 40 Mad. 402. 4 In any event, it 
would be wrong to decide this case against 
the plaintiffs on this point without affording 
them an opportunity of calling for those 
l ooks, because of the misleading nature of 
the defendants’ pleadings if they were really 
denying, as they now say they were, that the 
business owed any debts at all. It certainly 
appeared to the learned Judge who framed 
the issues, and it appeared to us from the 
pleadings, that the fact that the debts related f 
to the business had been conceded. It is evi¬ 
dent that in these circumstances the plain¬ 
tiffs would be grossly misled if the pleadings 
were now to be construed otherwise. 

We have considered whether we should 
send the case back for a retrial on this point 
and have come to the conclusion that we 
should not. In the first place the defendants 
gave us no guarantee oven at this stage that 
their books, if produced, would disclose be¬ 
yond doubt that the business was not in¬ 
debted at the time, and in the second, such 
a course would afford opportunities for per¬ 
jury on one side or the other, and a possible g 
opportunity for the falsification of the books. 
When all is said and done the defendants 
either raised these points or they did not. 

If they did, and if they understood their 
pleadings and the issues in the light which 
they now place upon them, then they have 
been afforded every opportunity of proving 
their case, and yet with that before them 
they kept back their books. The only reply 
that their learned counsel had to this was 
that the burden was not on them. But that 
was so in the Privy Council case, 40 Mad. 40-2 4 
at p. 408, and their Lordships emphasised 
that that did not matter. We cannot repeat h 
too often that it is not the business of Courts 
to grope in the dark for facts when the pro¬ 
duction of books would place their existence 
or otherwise beyond doubt. Section 106 , Evi¬ 
dence Act, applies. 

It was argued, however, that the business 
was Ramchandra’s and that most of the 
defendants neither had nor have anything 
to do with it, and that they should not be 
penalised for what Ramchandra’s sons, who 
succeeded to the business, door do not do; the 
plaintiffs must prove their case indepen- 

4. C17) 4 A. I. R. 1917 P. C. 6 : 39 I. C. 659: 40 
Mad. 402: 44 1. A. 93 (P.C.), Murugesam Pillai v. 
Gnana Sambandha Pandara Sannadhi. 
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dently against at least those of the defen¬ 
dants who are not Ramchandra’s sons. We 
are not satisfied that the business was Ram¬ 
chandra’s. We think it is proved that it was 
and is a joint family business, and that 
Labhuasao was a member of the family 
when it was started and that he was instru¬ 
mental in starting it. The defendants’ books 
would have placed this beyond doubt one 
way or the other, but even as it is there is 
evidence on which this can be sustained. 
D. W. 2 tells us that the shop was started in 
the name of Labhuasao Ramchandrasao and 
that Labhuasao used to sit in it, while D. W. 4 
states that the shop was started by Labhua- 
b sao himself. This evidence, coupled with the 
plaintiffs’ evidence and the absence of the 
books, is enough to sustain the lower Court’s 
finding, with which we agree, that the shop 
was a joint family concern which was started, 
if not by Labhuasao himself, then at least 
by Labhuasao and his sons. The recitals of 
the mortgage deed (Ex. P-l) also bear this 
out for what they are worth. 

As regards the existence of debts at the 
time, the lower Court finds that they totalled 
at least Rs. 80,000. P. w. 6 was in the employ 
of Puranlal Madanlal in 1925 and used to 
write their account books. He proves from 
c these books that Labhuasao Ramchandrasao 
owed his masters Rs. 23,000 in 1925. “Labhua¬ 
sao Ramchandrasao,” as we have seen, was 
the name of the family shop, so a connec¬ 
tion between this debt and the shop is esta¬ 
blished, a connexion which in the absence 
of the defendants’ books is amply sufficient 
to support the plaintiffs’ contention. The 
Allahabad Bank has also sent a copy of its 
accounts — it is Ex. P-2. This account also 
stands in the name of “Labhuasao Ram- 
chandra.” It shows that there was some 
Rs. 65,000 owing at the time of the mortgage. 
The finding of the lower Court about the 
d extent of the indebtedness is consequently 
based on good evidence, and we see no rea¬ 
son to differ from it; and this, quite apart 
from the fact that the defendants have not 
produced their books. The necessity for 
borrowing in order to keep the business from 
collapse and in order to pay off its debts is 
therefore established. Also, quite apart from 
the fact that we consider that necessity has 
been proved, p. w. 6 establishes that the 
plamtiffs made reasonable enquiries through 
him. The only question whioh remains is 
whether the business itself was justifiable 
I hat question would not have been easy of 
solution had it not been for the faot that 
we think it is proved that Labhuasao was 


instrumental in starting it. It is clear that e 
when Labhuasao died his interest in the 
business was ancestral in the hands of his 
sons and consequently was “property” in 
which his grandsons obtained an interest by 
birth. As it would be impossible to divide 
such a business into parts, some ancestral 
and others not, the whole must, we think, 
be treated as ancestral joint family property 
in the hands of Labhuasao’s grandsons. In 
our opinion, the position is the same as in 
the case of other kinds of property. It may 
be that Beaman J. goes too far in 32 Bom 
479° when he states that 

where property is admitted or proved to have been 
joint family property, it is subject to exactly the / 
saine legal incidents in every respect as property 
which is admitted or proved to be ancestral joint 
family property, 

but if he does it is so in a direction favour¬ 
able to the sons. In our opinion the learned 
Judge is right except in one particular, 
namely that the sons cannot demand a parti¬ 
tion of such property as of right, nor can 
they question their father’s alienation of it. 
The Mitakshara gives the sons a right by 
birth in all joint family property whether 
ancestral or otherwise and makes it clear 
that they succeed by survivorship and not 
by inheritance in both cases, but it also says 
in chap. I, s. 5, para. 10 drawing a distinc- 0 
tion between them : 

The difference is this: although he have a right 
by birth in his father's and in his grandfather’s 
property, still, since he is dependent on his father 
in regard to the paternal estate and since the father 
has a predominant intorest as it was acquired by 
himself, the son must acquiesce in the father's 
disposal of his own acquired property; but, since 
both have indiscriminately a right in the grand¬ 
father’s estate, the son has a power of interdiction. 


Id the present case this business was 
started by the fathers and the grandfathers 
of the appellants except as to one, and by 
the grandfather and great-grandfather in 
his case. The business is some 30 years old 
and was started before any of the appellants 
were born. It was a joint family business 
long before the appellants were born and so 
bad acquired all the characteristics of joint 
family property. As each appellant was born 
be acquired an interest in the business by 
birth. Therefore, in their hands it was either 
an ancestral joint family business proporlv 
so called, because Labhuasao was instru 
mental in starting it. or at the least it was 
a joint family business with all the charac¬ 
teristics of an ancestral joint family business 
except the one mentioned in the passage 

57 (’08) 32 Bom. 479 : 10 Bom.L R ift 4 

das Bharamsoy v. Gangabai. 1 Kareon ‘ 
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a from the Mitakslmra quoted above. We do 
not think that the after-born sons can ques¬ 
tion what their fathers and grandfather did 
before they were born. We also think that 
any alienation made for the benefit of the 
business or any alienation which would have 
been justifiable on the ground of necessity 
in the case of an ancestral joint family busi¬ 
ness would be justifiable in this case also. 

The difference between a joint family 
business and an ancestral joint family busi¬ 
ness was elaborately considered by Sulai- 
man C. J., in a Full Bench decisiou of the 
Allahabad High Court, 57 ALL. 605° at pages 
5 615 to C17. The learned Chief Justice points 
out that what is prohibited under the Hindu 
law is the alienation of family property for 
the purpose of starting a new and possibly 
speculative business, though we gather that 
even then there may be circumstances in 
which this would be justified, for example 
if it was clearly for the benefit of the fami¬ 
ly. As an illustration we give an instance 
in which property is mortgaged to start a 
valuable mining business which in the re¬ 
sult prospers and continues to prosper so 
that a comparatively poor family is raised 
to affluence within the course of a few years. 
We do not think that in such circumstances 
minor members of the family, while retain¬ 
ing all the benefits of this new prosperity, 
could challenge the alienation which made 
it possible. The borrowing could not be jus¬ 
tified on the ground of '‘necessity” in such a 
case, but it could, and would, on the ground 
of "benefit to the estate.” That the two are 
separate and distinct is explained at pages 
609 and CIO of the Allahabad Full Bench 
quoted above and is to be gathered from the 
language of their Lordships of the Privy 
Council in C M.I.A. 893 7 * at p. 4*23 and again 
in 39 ALL. 437 s at pp. 443 and 444. In 8 Lah. 
597 u their Lordships had to consider the 
d case of a joint family business and thoir 
Lordships held at page 603 that : 

Where there is a joint family business, the 
manager has authority to raise money not only for 
the payment of debt, but also for the purpose of 
carrying on the business. 

6 'J, 3 «L 22 a i -R. 1935 All. 221 : 155 I.C. 136 : 57 
All 605 : 1935 A.L.J. 177 (F.B.), Ram Nath v. 
Chiranji Lai. 

7 ;J 18 , 5 o 57) 6 M * LA * 393 : 19 W.R. 81 : 2 Suther 
29 W? 552 Hunoomanpersaud Panday 

Q V, /7lrr\ ^ a b°°ee Munraj Koonweree. 

1 17 ) 4 A -I-R. 1917 P.C. 61: 39 I.C. 280:39 All. 
437 : 44 I.A. 126 (P.C.), Sahu Ram Chandra v. 
Bhup Singh. 

9 ; J’ 27 ) 14 A -I R. 1927 P.C. 121 : 101 I.C. 373 : 54 
LA. 211 : 8 Lah. 597 (P.C.), Niamat Rai v. Din 
Dayal. 


Their Lordships did not distinguish there 
between an ancestral business and a joint 6 
family business. They spoke throughout of 
a joint family business and explained what 
they meant by this at page 600 : 

V -.defendant 1 Lachhman Das, and the minor 
plaintiffs were the members of a joint family who 
had succeeded to what is known as a joint family 
business—that is to say, a business carried on with 
joint family funds for the benefit of the joint 
family. 

and they stated that in such an event 
the properties of the joint family, both moveable 
and immovable, including the shares of minor 
members of the family, are liable for debts incurred 
m carrying on the business, and that it is within 
the powers of the managing member in a proper 
case to sell the immovable as well as the moveable f 
piopei ty for the purpose of discharging such debts 
or enabling the business to be carried on. 

It is true that the use of the word "suc¬ 
ceeded in the passage quoted above appears 
to suggest that in the case of the minor 
plaintiffs the business was an "ancestral” 
one, but that would not appear to have been 
the case in respect of some of the other 
members of the family. Their Lordships did 
not however decide the matter in that way. 
And in any case, if that was the root of the 
decision, then in the present case also the 
business would be ancestral in the hands of 
the grandsons and great-grandson of Labhua- 
sao. In Mayne’s Hindu Law, Edn. 10 , page 9 
396 the following passage occurs : 

There is however nothing to prevent an ordinary 
non-trading Hindu family consisting only of adults 
from starting a business with their joint family 
funds which becomes on their death an ancestral 
business. 

If this is so then we cannot see how sons 
who were not born when the business was 
started and who were therefore not in a 
position to challenge the action of the adult 
members in starting the business at the 
time it was started can object to an aliena¬ 
tion made for the purpose of paying off its 
debts or for continuing it. The last point h 
raised is that the family business was to 
manufacture chadas, a sort of plain large 
brass anklet worn by women, and that the 
extension of this business for the manufac¬ 
ture of brass pots was unjustified. We need 
not deal with this at length because the ex¬ 
tension occurred before the appellants were 
born and so stands on the same footing as a 
new joint family business, a position which 
we have examined above. But even if it does 
not we are of opinion that this would be a 
justifiable extension of the old business: it 
is ejusdem generis with it. The class of per¬ 
sons which manufacture the one in India 
usually manufacture the other as well. The 
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appeal succeeds and is allowed with costs. 
A fresh decree will now be drawn up including 
the excluded property and giving six months 
for redemption as from 27th March 1941, the 
date on which the matter could have been put 
right by a single Judge had counsel for the 
respondents agreed instead of objecting. In¬ 
terest at the decretal rate will run till the 
fresh date now fixed for redemption and will 
be calculated as in the lower Court on 
Rs. 20,000. All the defendants including those 
who are not parties to the appeal will be 
given the benefit of the extended time. The 
price of redemption will be the full price 
calculated as above against all the defen- 
b dants. It will not be limited to Rs. 10,000 
against defendants 3 to 9. The decree is mis¬ 
leading and no objection was taken to pay¬ 
ment of court-fees on Rs. 10,000 only at the 
hearing. 

G.N./r.k. Appeal allowed. 

A. I. R. (29) 1942 Nagpur 43 

Vivian Bose J. 

Govinda Amrita and others 
Accused — Applicants 
v. 

Emperor. 

e Criminal Rovn. Appln. No. 29 of 1941, Decided 
on 22nd March 1941, for revision of order of Sess. 
Judgo, Akola, D/- 14th December 1940. 

Criminal P. C. (1898), S. 107—Person doing 
lawful act cannot be bound over under S. 107 
merely because another threatens to prevent 
him and create breach of peace—Complainants 
claiming exclusive right to manpan of village 
during festivals and alleging that other party 
Wanjaris were trying to usurp it by celebrating 
festivals separately which was likely to lead to 
breach of peace — Right to manpan held not 
recognized by law — Wanjaris held entitled to 
celebrate festivals separately in lawful way and 
to exact such respect as others chose to render. 

If a person intends to do a lawful act then the 
mero fact that somebody else threatens to prevent 
the performance of that act and thus threatens to 
d create a breaoh of the peace is no ground for bind¬ 
ing over under S. 107 the person wishing to per- 
• 032) 19 A.I.B. 1932 Nag. 83; 82 All. 

70a’ 13 AJ,B * 1026 ^ 683 and 12 C.W.N. 

Oi’u [ p 46b,c] 

™ e . °° m piaInants’ case wa3 that they had the 

exclusive °* a ‘ nl to the right of manpan “right to 

th^ P ntLr°L‘j£ ’'l 11 * 88 at festival times and 8 that 
^ i ™ re Wan i aris bad no right or 

‘b® Wanjaris had been trying to 

hr^?w# S . r i 8htftnd m? 1 thi8 Wfts >'kely to lead 1o a 
breaoh of the peace. There was no allegation that the 

Wanjaris were in any way interfering with the cele¬ 
brations conducted by the complainants The onlv 
complaint was that they took out aeparkte nroZf 
eions and celebrated the festivals senaratnio^* 88 " 
diflerent place and time. They^\ 8 0 X a v^,ed to 

^mplSI^nts? fC8 ‘ iValS °‘ a8h with th08a the 


Held , that the rights to manpan were mere 
symbols of recognition and marks of respect and as 
such were not recognized by law. Those rights 
could only be enforced by social or caste sanctions 
and not by the processes of the law : 3 N.L.R. 131, 
Bel. on. [P 47a, b] 

Held further, that any person or groupcould not 
claim the exclusive right to the respect of his or 
their fellows, nor could any person or group object 
to others celebrating festivals in their own way 
provided of course those others in no way inter¬ 
fered with the separate and different celebrations 
which such person or group might choose to make. 
Consequently it was not wrongful for the Wanjaris 
to hold their own celebrations in an orderly and 
peaceful way and to exact such “respect** as others 
chose voluntarily to render and their act could not 
become wrongful merely because the susceptibilities 
of the complainants were likely to be hurt. There- * 
fore the persons who threatened to commit a ' 
breach of the peace were not the Wanjari9, who 
had every right to celebrate the festivals and to ob¬ 
tain any respect which others voluntarily chose to 
give them, but the complainants, who claimed the 
right to stop them and who threatened to do so 
forcibly : (1882) 9 Q.B.D. 308, Bel. on. [P 46/, 

V. K. Bajwade — for Applicants. 

W. B. Puranik , Advocate General — 

for the Crown. 

Order.—This is an extraordinary case in 
which the applicants havo been ordered to 
execute bonds under s. 107, Criminal P. C., 
to keep the peace for a period of one year. 

It appears that there are two parties in the 
village Sawangi and its suburb Wagjai. The fl 
complainants belong to the one which consists 
of Tekales who are Marathas by caste. The 
applicants belong to the other. They are 
Wanjaris by caste and are sub-divided into 
Sanap and Mundha Wanjaris. The trouble 
between the parties arose out of what has 
been described as tho manpan of the village 
at festival times. Exaotly what this manpan 
is has not been satisfactorily explained to 
me, but it has been translated by the learned 
Sessions Judge as a "right to respect." The 
complainants’ case is that they have the 
exclusive claim to this “right to respect” of the 
village at festival times and that tho appli 
cants have no right or claim to it. It is con 
tended that recently the applicants have 
been trying to usurp this right and that this 
is likely to lead to a breaoh of the peace. 
Action can only be taken under s .107 if 
one of three things is present. There must 
be either (0 e likelihood ot the pSnTf 
ceeded against committing a breaoh of the 
peace or ( 2 ) disturbing the pubUo tranquillity 
or (3) doing any wrongful act which mav 
probably occasion a breach of the peace or a 
disturbance of the public tranquillity. It £ 
not suggested that the first two grounds are 
present in this case. The lower &urte have 
proceeded solely on the ground tl*t the 
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applicants are doing, or are likely to do, a 
wrongful act which may probably occasion 
a breach of the peace. The order of the first 
Court is in these terms : 

I do not think that the Sanaps and Mundhes 
have any ri^kt in the manpan. It is clear that 
they want to enjoy manpan at these festivals 
separately. Tekales (the complainants) are bound 
to prevent them from enjoying the same. So these 
actions on the part of the non-applicants are likely 
to lead to the breach of the peace. 

The learned Sessions Judge concurring 
with the first Court states : 

It was however urged in the appellants* behalf 
that as separate enjoyment of this right was an 
act which was lawful in itself, there was no reason 
for proceeding under S. 107, Criminal P. C., even 
b though that act was likely to induce the other side 
to commit a breach of the peace. In other words, 
the contention was that law-abiding citizens should 
not be bound over because of the injured suscepti¬ 
bilities of the patel. To this the short answer is 
that the community to which he belongs namely 
the Tekales (Marathas) have the sole right of 
manpan and, if the Sanaps and Mundhes have, as 
they will have, a separate manpan they willbecom- 
mitting a wrongful act which will in all probability 
be responsible for a l^each of the peace. 

It is hardly necessary to cite cases for the 
position that if a person intends to do a 
lawful act then the mere fact that some- 
body else threatens to prevent the perform¬ 
ance of that act and thus threatens to create 
c a breach of the peace is no ground for bind¬ 
ing over under S. 107 the person wishing to 
perform the act. There are numerous cases 
to that effect. The following among them 
Will suffice : A.I.R. 1932 Nag. 83, 1 82 ALL. 571 2 
at p. 575, 7 Lah 482 3 and 12 CAV.N. 703.* The 
question therefore narrows itself down to 
this: Is it wrongful for the Wanjaris to 
exercise the right of manpan in the village 
during village festivals provided they in no 
way interfere with the celebrations and the 
right of the other side? There is no allega¬ 
tion that the applicants are in any way 
interfering with the celebrations conducted 
d by the other side. The only complaint is 
that they take out separate processions and 
celebrate the festivals separately at a dif¬ 
ferent place and time. They in no way try 
to make their own festivals clash with those 
of the complainants. This in turn narrows 
down to whether the complainants have the 
exclusive right to manpan in the villages. 

1. (’32) 19 A.I.R. 1932 Nag. 83: 138 I.C. 38: 33 
Cr.L.J. 556, Rainchandra v. Skankarrao. 

2. (’10) 32 All. 571: 6 I.C. 454: 7 A.L.J. 649, 
Emperor v. Muhammad Yakub. 

3. (’26) 13 A.I.R. 1926 Lah. 683: 97 I.C. 39: 27 
Cr.L.J. 1063: 7 Lah. 482: 27 P.L.R. 810, Khazan 
Chand v. Emperor. 

4. ( 08) 12 C.W.N. 703: 7 Cr.L.J. 504, Feroze All 
v. Emperor, 


Both the lower Courts hold that they have. 
That, however, depends upon whether the 6 
right claimed is one which the law will 
recognize and uphold. 


The right to manpan was considered in 3 
N. L. R. 131, 5 and Batten A. J. C. held that 
no civil suit lies to enforce such a right. He 
held that the rights claimed were mere 
symbols of recognition and marks of respect 
and as such were not capable of being en¬ 
forced in a civil suit. It is clear then that 
this is not the kind of right which the law 
recognizes as being capable of possession by 
any individual. It follows that no individual 
can claim the right to its exclusive posses¬ 
sion or use. The law will always enforce any 
right which can be legally claimed or pos¬ 
sessed, or made use of. Therefore, if it 
declines to enforce a claim to rights of this 
kind it can only be because it does not re¬ 
cognize the right as a kind of right which 
can be legally possessed or made use of. It 
is difficult to see how any person or group 
can claim the exclusive right to the respect 
of his or their fellows. It is also difficult to 
see how any person or group can object to 
others celebrating festivals in their own way 
provided of course these others in no way 
interfere with the separate and different 
celebrations which such person or group 
may choose to make. Here the persons who 
threatened to commit a breach of the peace 
are not the applicants, who, in my opinion, 
have every right to celebrate these festivals 
and to obtain any respect which others vol¬ 
untarily choose to give them, but the com¬ 
plainants, who claim the right to stop them 
and who threaten to do so forcibly. 


/ 


0 


It is astonishing to me that such a claim 
should be seriously litigated in the Courts, 
and still more astonishing that Judges should 
be found to uphold it. Even in religious 
matters which are far more deeply ingrained 
than a semi-religious custom of this kind h 
the right of dissent has always been recog¬ 
nized and upheld. No one, save a Sovereign, 
has ever been allowed to claim that he alone 
has the exclusive right to the homage and 
respect of his fellow beings. That is a purely 
social or religious affair which in this country 
is left to the free volition of each individual. 
The sanctions against breach of such customs 
are social ostracism or outcasting or excom¬ 
munication—not legal. If the act complained 
of is not wrongful in itself it cannot become 
wrongful because somebody else’s suscepti¬ 
bilities are likely to bo hurt. It will be 

5. (’07) 3 N. L. R. 131, Shiwftji v. Mahadeo. 



1942 Amritrao Atmaram v. Narsingrao Ajabrao Nagpur 47 


impossible for the country ever to advance 
a if we are all to be tied down for ever to each 
and every custom which has obtained in the 
past without being given a right to secede 
or dissent. 

Is it then wrongful for a person or group 
to hold his or its own celebrations in an 
orderly and peaceful way and to exact such 
“respect” as others choose voluntarily to 
render? It is clear that these celebrations 
are not wrongful in themselves because it is 
recognized that the complainants have the 
right. They can only become wrongful if 
this right is exclusive to the complainants. 
But as I have said the rulings show that the 
b law will not enforce any such claim, there¬ 
fore it is clear that these rights, if any, must 
be enforced by social or caste sanctions and 
not by the processes of the law. If any per¬ 
son threatens to interfere by force or to 
resort to such means as the law considers 
illegal then it is he who is in the wrong and 
it is he who should be bound over.. The 
leading case on this branch of the law is 
(1882) 9 Q. B. D. 308 = 51 L. J. M. C. 117° at 
p. 120 , and the principles on which the law 
is founded are to be found lucidly expounded 
in Dicey’s Law of the Constitution, pp. 2 G 8 
to 273. 

c Lest I be misunderstood, I make it clear 
that I am not casting any doubt upon the 
right and powers of the authorities respon¬ 
sible for the maintenance of law and order 
to resort to emergency measures to prevent 
an immediate and imminent breach of the 
peace and so forth. The rights of the indivi¬ 
dual have to give way in such emergencies 
to the paramount necessity for preserving 
the King’s peace. This is also expouhded by 
Dicey from p. 273 onwards. But I am not 
immediately concerned with that. The ap- 
plications aro allowed and the orders of the 
lower Court aro set aside. The bonds, if 
d executed, will be cancelled. 

Q.n./b.k. Applications allowed. 


6 . (1882) 9 Q. B. D. 308 : 61 L. J. M. C. 117 • 

T*’ P - 7fiQ B 81 W ' 275 : 16 Cos> C - 138 : 
J. P. 789, Beatty v. Gillbanks. 
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Amritrao Atmaram Patil and anothe 
~ Defendants — Applicai 


v. 


Narsingrao Ajabrao Marathe 


(a) Civil P. C. (1908), S. 115 — Finding that 
agreement is not proved being of fact is bind¬ 
ing in revision. 

The finding that an agreement was not proved is 
a finding of fact which even if incorrect is binding 
in revision. [P 48 c] 

(b) Civil P. C. (1908), S. 115 and O. 33, 
R. 5 (e) —Plea under O. 33, R. 5 (e) cannot be 
raised for first time in revision. 

It is too Jate to press a plea under O. 33, R. 5(e) 
for the first time in revision when it was not taken 
when the application to sue as pauper was being 
investigated. [P4 8 c] 


(c) Civil P. C. (1908), O. 33, R. 1, Explana¬ 
tion-Cases under first category of explanation 
— Subject-matter of suit may be considered — 
Applicant claiming share in joint family pro¬ 
perty out of possession — Court holding that , 
mere claim to share in property did not consti- * 
tute “sufficient means'* and granting applica¬ 
tion — Court held not wrong and even if wrong 
did not commit material irregularity. 

Cases which come under the first part of the ex¬ 
planation of R. 1 are not traraelled by the restric¬ 
tion of the second part excluding the subject-matter 
of the suit from consideration. In cases coming in 
the first category the subject-matter of the.suit 
cannot always and of necessity be excluded from 
consideration. Whether it should or should not be 
excluded is a matter for the consideration of the 
Court. The words "possessed of sufficient means 
to enable him to pay the fee” in the Explanation 
merely mean that he is able to pay the fee: (* 37 ) 

24 A.I.R. 1937 All. 740, Rcl. cm. [P48*,e] 

Although a person is entitled to property it is 
not a realizable asset so that he cannot be said to <7 
be possessed of sufficient means when the property 
is out of his reach: (’28) 15 A.I.R. 1928 Lah.271 
(•33) 20 A.I.R. 1933 Lah. 528; (’28) 15 A.I.R. 1928 
Nag. 24 and 3 Mad. 249, Rel. on. (p 495 ] 

The applicant claimed a half share in a joint 
family estate on the ground that ho was adopted 
by R t the widow of one of the deceased copar¬ 
ceners A. The non-applicant 1 who was A's brother 
and non.applicant 2 who was A's son both denied 
the applicant's adoption and title and alleged that 
three fields and a kotha out of the estate were 
given to K for her maintenance in 1929 but that 
sinco 1939 plaintiff had taken possession of this 
property. The Court found that the applicant was 
not in possession of any part of the family proDer 
ty, either of the fields granted to his adoptive 
mother or of the remainder of the estate. His very 
title to be a momber of the family was denied The 
only interest ho had was his alleged title which he 
had to prove in the suit which he sought to insti 
tnteinformapai.pcris. The lower Court held that 
the fact that the applicant was entitled to claim a 
share m the fields held by his adoptive mother did 

application ^ 116 Suffic,ent raean9,, Granted 2 

Held that the Court was not wrong in granting 
the application and even if wronn it wonhl™? 
justify revision os the error would nS ImoLi t 
material irregularity: C. R. No. 719 of inwT 11 1 
C29) 16 A.I.R. 1929 Nag. 319. DisUng “g 

(d) Civil P. C. (1908), O. 33. R 5 _ p..„ 

ca n n d no. R he 'JUS ^ 
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scenes depends on facts which when neither plead- 
& ed nor proved cannot be pone into for the first time 
in revision. [P 49 d] 

B. R. Mandlekar — for Applicants. 

•/. R. Mudholkar — i or Non-applicant. 

Order. —The relevant facts admitted and 
proved in this application for leave to sue 
as a pauper which was granted and is now 
under revision are as follows: The non¬ 
applicant Narsinghrao claims a half share 
in a joint family estate on the ground that 
he was adopted by Ambikabai widow of one 
of the deceased coparceners Ajabrao. The 
applicant 1 Amritrao was Ajabrao’s brother 
and applicant 2 is Amritrao’s son. They deny 
b the non-applicant’s adoption and title and 
say that three fields and a kotha out of the 
estate were given to Ambikabai for her 
maintenance in 1929 but that since 1939 
plaintiff has taken jossession of this proper, 
ty. The finding of the lower Court, however, 
on this application is that Ambikabai con¬ 
tinues to be in possession of these fields and 
that her adopted son is not in possession of 
property sufficient to enable him to pay the 
court-fee of Rs. 1355. One of the allegations 
of the present applicants was that Narsingh¬ 
rao had entered into an agreement with one 
Madhorao Deshmukh who was to finance 
c this litigation on promise of getting one half 
share in the property. The lower Court has 
found this agreement not proved. That is a 
finding of fact which even if incorrect is 
binding on me in revision. 

Another plea now urged is that there was 
an understanding between Narsinghrao and 
his adoptive mother which falls under 0.33, 
R. 5 (e), Civil P. C. That is a plea which 
I do not find to have been taken when the 
application was being investigated. It is too 
late to press it for the first time now. In 
any case there is nothing to show that sub¬ 
rule (e) could possibly apply to the facts. 
d Narsinghrao did not enter into any agree¬ 
ment with Ambikabai by which Ambikabai 
obtained an interest in the estate. It was the 
other way about. She gave him an interest 
by adopting him. Her own interest had 
accrued long ago when she married Ajabrao 
and when she was given these fields for 
maintenance in 1929. The last point for con¬ 
sideration is whether Narsinghrao’s alleged 
share in the estate is a matter to be taken 
into consideration in deciding under O. 33, 
R. 1, whether he is possessed of sufficient 
means. Learned counsel for the applicant 
referred me to A.I.R. 1937 ALL. 740. 1 That 

1. 037) 24 A.I.B. 1937~All. 740:172 LC. 17: I.L.lT. 
(1937) All. 913:1937 A.L.J. 1171, Mithai v. Jagan. 


case contains a lucid comment on 0.33, R. l. 
The learned Judges point out that cases * 
which come under the first part of the ex¬ 
planation of R. l, (such as the present) are 
not tramelled by the restriction of the second 
part excluding the subject-matter of the suit 
from consideration. They go on to say: 

It is therefore not possible to bold that in cases 
coming in the first category the subject-matter of 
the suit must always and of necessity be excluded 
from consideration. Whether it should or should 
not be excluded is a matter for the consideration of 
the Court. 

They further hold that the words “pos¬ 
sessed of sufficient means to enable him to 
pay the fee” merely mean that he is able to / 
pay the fee. In this reported case plaintiff, 
according to his own contention, was a 
member of a joint Hindu family but was 
not being allowed to enjoy the income of 
the family property. The Judge of the lower 
Court held that the applicant had not proved 
that he was not able to raise any money on 
the security of his share claimed by parti¬ 
tion. That case is to be distinguished from 
the present because here it is found that the 
applicant is not in possession of any part 
of the family property, either of the fields 
granted to his adoptive mother or of the 
remainder of the estate. His very title to be g 
a member of the family is denied. The only 
interest he has then is his alleged title which 
he will have to prove in the present suit. Is 
that an asset which should be held to be 
"sufficient means”? The lower Court says 
that the fact that the present non-applicant 
is entitled to claim a share in the fields held 
by his adoptive mother is not sufficient. In 
this same case A.I.R. 1937 ALL. 740 1 the 
Judges held that even if the Judge had been 
wrong in deciding the point just mentioned 
about raising money on the security of plain¬ 
tiff’s share that would be an error of law 
which would not amount to material irregu- ^ 
larity in the exercise of jurisdiction and 
therefore would not justify revision. Exactly 
the same is the case here. I also think that 
the Judge’s finding on the point is not 
wrong. 

I am referred to a previous case of mine, 
Civil Revn. No. 719 of 1938,- which was sent 
back to see what funds could be raised by 
sale of a house. That house was, however, 
admittedly in possession of the applicant 
although his title to it was disputed. The 
fact that he was in possession is an essential 

2. Civil Revn. No. 719 of 1938, Manokar v.Sundra 
13a i. 
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point of difference. In 2G N.L.R. H5, 3 orua. 
° meats which formed the subject-matter of 
the suit were taken into consideration be- 
cause the applicant was in possession of 
them. The learned Additional Judicial Com. 
missioner distinguished cases of non-posses¬ 
sion in these words : 

It cannot be assumed that the framers of this 
rule (0. 33, R. 1, Civil P. C.) thought that every 
one who is entitled to property was possessed of 
means to the value of that property. 


And again : 

Clearly it would be unfair to lay down that a 
person could not sue as a pauper because he has a 
just claim to the property for possession of which 
he desires to sue. 

b In other cases it has been held that 
although a person is entitled to property it 
is not a realizable asset so that he cannot 
be said to be possessed of sufficient means 
when the property is out of his reach: A.I.R. 
1928 Lab. 271, 4 A.I.R. 1933 Lah. 528 6 and A.I.R. 
1928 Nag. 24° at p. 27. In an old case of the 
Madras High Court also, 3 Mad. 249, 7 it was 
held that a person who applies for permis¬ 
sion to sue as a pauper is not bouud to try 
and raise funds by mortgaging his claims. 
One other suggestion put forward on behalf 
of the present applicants is that the adop¬ 
tive mother must be financing this litigation 

4 as it proceeds, and therefore the plaintiff 
could have got money from her to pay the 
court-fee. Reference is made to A.I.R. 1939 
Pat. 385 s where it was held that O. 33, R. 5, 
Civil P. C., applied to an application to sue 
in forma pauperis backed by champertors 
acting behind the scenes. This again depends 
on facts which are neither pleaded nor 
proved and therefore cannot be gone into 
now. I find that s. 115, Civil P. C., cannot 
be applied to the order under revision. The 
application is dismissed with costs. Counsel's 
fee Rs. 26. 

G.N./r.k. Application dismissed. 


3 :< 2 9) 16 A.I.R. 1929 Nag. 319 : 119 I.C. 697: 
Dwarkabai v. Sakbaram. 

4 i>x 2 ^ iL A,LR * 1928 Lah ‘ 271 : 110 ! 122: 

229, Lal 0hand Mt. Pisto. 

5. ( 33) 20 A.I.R. 1933 Lah. 528 : 150 I.C. 6- 
Baeton v. Nawab of Babawalpur State. 

6. (’28) 16 A.I.R. 1928 Nag. 24: 105 I.C. 30, Kl« 

v. Manjai. 1 “ 

^Per ^ulevamm a * Vedan ta Desikacharyulu 

*• (J 3 ®) 26 A.I.R. 1939 Pat. 385 : 183 I.C. 385 • 
P.L.T. 720, Jaiklshun Das v. Ram Narain. 
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Niyogi J. 

Tularam Ragho Powar and others — 

Defendants — Appellants 
v. 


Tejilal Motiram Powar — Plaintiff 

— Respondent. 
Second Appeal No. 467 of 193S, Decided on 13th 
August 1941, from appellate decree of Addl. Dist. 
Judge, Bhandara, D/- 11th January 1938. 

(a) Interpretation of statutes—Retrospective 
effect — Act affecting vested rights is not pre¬ 
sumed retrospective. 


An Act which affects vested rights and is not 
merely procedural canuot be presumed to have re¬ 
trospective operation. Otherwise any new enact¬ 
ment would result in upsetting established titles : / 
(’36) 23 A. I. R. 1936 Bom. 37, Disting.\ 6 C. L. J. 
74; (’39) 25 A. I. R. 193S Nag. 112 and (’40) 27 
A. I. R. 1940 Nag. 196, Eel. on. [P 506] 

(b) C. P. Tenancy Act (1 of 1920), S. 11 Pro¬ 
viso (ii) — Amendment by Act 11 of 1940 does 
not act retrospectively to affect vested rights of 
malguzar. 

Whether a person is an heir of tho deceased 
tenant is to be decided in the light of the law which 
was then in force. If the tenant died in 1935 then 
S. 11 Proviso (ii) to the Act of 1920 would govern. 
The inheritance could not remain in abeyance for 
6 years uutil that section was amended in 1941 by 
Act 11 of 1940. The legislature by the amendment 
of 1941 cannot be said to have intended to affect the 
vested right of the malguzar. [P 50c,d] 

(c) Cosharer — Though not lambardar can 9 
eject trespasser. 

A cosharer, though he may not be lambardar 
has a preferential right to possession as against the 
defendants who are only trespassers. [P 50d] 

(d) Licence — Duration of. 


A licencee is entitled to remain in possession 
during the lifetime of the licensor. [P 50c] 

A* E. Knlkarni and M. B. Kinklicdc — 


Y. V. Jakatdar — for Respondent. 


for Appellauts. 


j wuumDiN a —in is is ueienaants’ appeal from 
the concurring judgment of the Additional District 
Judge, Bhandara, in Civil Appeal No. 99A of 1936 
delivered on 11th January 1938. The suit out of 
which this appeal arises was filed by the respondent, 
a cosharer of the village, Vihirgaon, for possession 
of two occupancy fields Nos. 143-21 and 144, rental h 
Rs. 14, on the ground that the defendants had no law¬ 
ful right to the fields. The fields were formerly held 
by one Gana as a tenant. He died in 1915 or 1916 
sumved by two widows by name Yello and Hirro. 
leilo died in 1924 and Hirro died in 1935. The 
respondent’s case is that on their death the tenancy 
lapsed for failure of heirs. Tho essential issue in 

to G tl™ Wa9 ^ defendants were entitled 
to the possession of tho holding as heirs to Gana tho 

thT^fl t , en ? t ' U b ? S ***? tound tl *at although 
the defendants were descended from Dhondba, the 

gieat-great-grandfather of Gana, they were not 

therefore w £f0m the tenant aud 

Pant I D d * not * nswer the proviso (ii) to S. U, 

fom he /n T enanoy Aot ' 192 °- H was there- 

f thA d h Jlni h J h ? te p. ano 7 fight did not devolve on 
tho defendants. Another objection to the suit whioh 
was raised by the defendants was that tho plaintiff 
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not being the lam bar Jar could not sue for posses- 
a sion. On that point, both the Courts below have 
held that he us a co-owner was entitled to sue the 
defendants who were rank trespassers. The defen¬ 
dants had also made an unsuccessful attempt to 
evoke their right from a will alleged to have been 
executed by the widows of Gana dated 4th January 
1918. In this Court it is not contested that if S. 11. 
proviso (ii), Central Provinces Tenancy Act 1920, is 
applicable the defendants would have no right to 
hold the fields. It is, however, contended that in 
view of the recent amendment of the Act, which 
came into force on 1st May 1941 the defendants are 
entitled to come in as heirs and that this Court 
should adjudicate on the controversy in the light of 
S. 11 of that Act as it now stands after the amend¬ 
ment. The amendment of S. 11 which was made 
by Act 11 of 1940 deletes the proviso which had 
been appended to the Central Provinces Tenancy 
® Act (1 of 1920). The appellants* argument is sound 
to the extent that if the defendants are entitled to 
the benefit of the amended law the plaintiff's suit 
must be dismissed. But that is obviously giving a 
retrospective operation to the amendment and the 
Act itself is silent about it. An Act which affects 
vested rights and is not merely procedural, that is 
to say, one that affects merely the method of the 
enforcement of the rights, cannot be presumed to 
have retrospective operation. Otherwise, any new 
enactment would result in upsetting established 
titles. My attention is invited to G C. L. J. 74 1 * 3 and 
A. I. R. 1936 Bom. 37.- The latter case is dist¬ 
inguishable for the obvious reason that their Lord- 
ships of the Bombay High Court had before them 
an Act which had retrospective operation. The 
conclusive reply to the contention raided on behalf 
of the appellants is to be found in I. L. R. (1938) 
c Nag. 9P and I. L. R. (1940) Nag. 463.* 

The case has to be viewed with reference to the 
date of Hirro’s death in 1935 and the rights of tho 
parties have to be ascertained and adjudged in the 
light of the law which was then in force. The law 
then applicable was S. 11, proviso (ii), Central Pro¬ 
vinces Tenancy Act, 1920. The inheritance could 
not remain in abeyance for 6 years until that section 
was amended in 1941. On Hirro’s death the ten- 
ancy right either devolved on the tenant's heirs or 
on their failure it escheated to the landlord. Inas¬ 
much as the defendants did not come within the 
purview of S. 11, proviso (ii), Central Provinces 
Tenancy Act, 1920, the tenancy right was extin¬ 
guished so as to give the landlord the right of re¬ 
entry. That right vested in the malguzar as far 
l«ick as 1935. It would be preposterous to say that 
the legislature by the amendment of 1941 intended 
to “fleet that right. It is contended that the plain¬ 
tiff was not entitled to sue because he was not the 
lumbardar. He may not be lambardnr but he was 
admittedly a co-owner and as such had a prefer¬ 
ential right to possession as against the defendants 
who were only trespassers. Lastly it is urged 
that the defendants had been put in cultivating 

1. (’07) 6 C. L. J. 74, Ram Ratan Sahu v. Mohant 
Sahu. 

2 ; <’3 6) 23 A - I. R- 1936 Bom. 37 : 161 I. C. 96 : 
60 Bom. 125 : 37 Bom. L. R. 955, Shantiniketan 
Lo-operative Housing Society Ltd. v. Madhavlal. 

3. (’38) 25 A. I. R. 1938 Nag. 112 : 179 I. C. 129 : 

L L. R. (1938) Nag. 91, Bhagwant Rao v. 
Damodhar. 

4 - (’40) 27 A. I. R. 1940 Nag. 196 : 190 I. C. 807 : 

I. L. R. (1940) Nag. 468, Ganpatrao v. Jagan- 
nathrao. 


possession as far back as 1921 and that therefore 
the widows should be deemed to have transferred e 
their right to them and consequently that the 
plaintiff’s proper course was to have applied under 
S. 13, Central Provinces Tenancy Act. This point 
was never developed in the trial Court although it 
was indicated in pirn. 6 of the defendants’ written 
statement. It is utterly devoid of force for the rea¬ 
son that the defendants in their written statement 
only claimed to be licensee* and not as transferees. 

As licensees they would undoubtedly be entitled to 
remain in possession during the lifetime of the 
tenants and nobody ever disturbed them in the 
cultivation of their fields until the surviving widow 
died. On the death of that widow the defendants 
could remain on the land only on proof of their 
title as Gana's heirs and that title they had none. 
The appeal is dismissed with costs. 

R-K- Appeal dismissed. f 

Q p Q _ 
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Grille J. 

Mahadeo Ambadas Amraotkar — 

Defendant 2 — Appellant 
v. 

Trimbak Eashinath Patil and another, 
Plaintiffs 1 and 2 and another, 

Defendant 1 — Respondents. 
Second Appeals Nos. 199 of 1939 and 403 of 1940 f 
Decided on 24th September 1941, from appellate 
decree of Additional District Judge, Yeotmal, D/- 
23rd December 1938. 9 

Agriculturists’ Loans Act (1884 as applied to 
Berar), S. 5— Amount due under Act is recover¬ 
able under S. 141 (d) and not S. 141 (c), Berar 
Land Revenue Code—Purchaser of defaulter’s 
land is liable for arrears of rent. 

The amount recoverable under S. 5, Agricul¬ 
turists' Loans Act, as applied to Berar in contra¬ 
distinction to a sum recoverable under S. 7 (1) (c), 
Land Improvement Loans Act, is a sum recover¬ 
able not as a land revenue but as an arrear of land 
revenue. The sum falls under either cl. (b) or (c) of 
S. 164, Berar Land Revenue Code. That being so 
the amount due to Government and recoverable 
under the terms of the Agriculturists' Loans Act, 
is recoverable under S. 141 (d) and not under sec¬ 
tion 141 (c), Berar Land Revenue Code. Conse¬ 
quently the purchaser of the defaulter’s land at n . 
sale for the recovery of tho taccavi loan by reason of n 
S. 149, Berar Land Revenue Code, gets not the 
holding free of all encumbrances but nothing more 
than the right, title and interest of the defaulter. 
Tho purchaser stands in respect of his rights and 
liabilities in the same position as defaulting tenant 
whose right, title and interest has been sold and, 
therefore, is liable for the arrears of rent : (’35) 22 
A.I.R. 1935 Nag. 185 and 18 N.L.J. 185, Disling.; 
1939 N. L. J. 362, Expl. t and Listing. [P 51/] 

M. D. Kinhhedc , A. V. Khare and W. B . 

Pcndharkar — for Appellant. 

P. R. Dandige — for Respondent 1. 

JUDGMENT. — This judgment will also cover 
Second Appeal No. 403 of 1940. The facts in this 
case are very simple. The plaintiffs were Izardars 
and the tenant defendant was an ante-alienation 
tenant. It has been found and, indeed it was not 
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dispated, that the defendant tenant had been 
a arrears of rent and cesses for three years 193-1-35, 
1935-36 and 1936-37. Defendant 2 was joined be- 
cause defendant 1 had taken a taccavi loan and had 
iallen in arrears with his instalments and conse¬ 
quently the field was put to sale by Government 
p.nd purchased by defendant *2 in 1937. Under sec¬ 
tion 45, Berar Alienated Villages Tenancy Law, the 
plaintiff brought a suit to recover the arrears of 
rent. Defendant 1 did not appear and the case pro¬ 
ceeded ex parte against him. Defendant 2 pleaded 
that as the loan under the Agriculturists' Loans 
Act was recoverable as an arrear of land revenue, 
he bought the field in auction free of all encum¬ 
brances. Doth in the first Court and in the appeal 
this was held against him and it was held that be 
was liable for tho arrears of rent. He has now pre¬ 
ferred a second appeal. 

. The cases which have been cited before me to 
^ show that an auction-purchaser of an absolute 
occupancy field in the Central Provinces under the 
provisions of S. 9 (1), C. P. Tenancy Act, the 
wording of which is identical with S. 45, Berar 
Alienated Villages Tenancy Law, subject to prior 
encumbrances, are irrelevant. That this is a cor¬ 
rect exposition of the law is not disputed, but we 
are not yet concerned with the position of a pur¬ 
chaser of fields sold in pursuance of a decree passed 
in respect of the rent of the holding of an ante- 
alienation tenant. That stage has not been reached 
and it is unlikely that it will be reached. The ques¬ 
tion will only arise if the present appellant refuses 
to pay the rent which has correctly been found due 
from him, and it is the subsequent purchaser and 
not he who will bo concerned. Tho appellant's case 
in short is that an arrear in respect of tho agricul- 
c tural loan which was borrowed is, by virtue of S.5, 
Agriculturists’ Loans Act, as applied to Berar, 
recoverable as if it was an arrear of land revenue, 
and, therefore, since sales in respect of arrears of 
land revenue are free of all encumbrances, he is 
not liable for the rent. The lower Courts have cor¬ 
rectly pointed out the difference between S. 5, 
Agriculturists* Loans Act and S. 7 (1) (c), Land 
Improvement Loans Act. Recoveries under the lat¬ 
ter Act are to be made as if they were arrears of 
land revenue due in respect of that land ; under 
the Agriculturists' Loans Act they are recoverable 
only as if they were arrears of land revenue. Reli¬ 
ance has been placed by the learned counsel for the 
appellant on two cases from the Central Provinces 
namely, A. I. R. 1935 Nag. 1851 and a decision of 
tho Revenue Member in 18 N. L. J. 185,3 where it 
has been held that in S. 167 (3), C. P. Land Rove- 
*2 nuo Act, the wordB “as if it were an arrear of land 
revenue" have the effect of converting tho sum so 
rcooveraMe into an actual arrear of land revenue, 
with the result that the land can be sold free of 
encumbrances. It is not questioned that this may 
be a good law as far as Central Provinces are con- 
cemed, but the law in respect of sums due as 
arrears of land revenue has been differentiated in 
the Berar Land Revenue Code. When the Code was 
amended in the year 1938, els. (c) and (A) of S 141 
were made to run as follows : 

“The Deputy Commissioner may recover an 

J™' 1 '? revenue or an arrear recoverable as 
an arrear of land revenue ...... ( r \ 

of an arrear of land revenue by attachment and 
-sale of the holding on which the S is due ; 

A ; \ »• I 0 ** Nag. 185 : 158 I. C. 263 

-r I £5J? khanlal v * Pannanand. 

• ( 35) 18 N. L. J. 185, Nanhusao ▼. Nandlal. 


and (d) in the case of an arrear recoverable as an • 
arrear of land revenue, by attachment and sale of 
the defaulter's immovable property." 

And sub-s. (2) of S. 149, Berar Land Revenue 
Code, now runs : 

“(2) Every sale of immovable property under 
8. 141 (c) shall transfer the holding free of all en¬ 
cumbrances imposed on it, and all grants and con¬ 
tracts made in respect of it by any person other 
than the purchaser,” 
and the new sub-s. (3) runs : 

“(3) Every sale of immoveablo property under 
S. 141 (d) shall transfer only the right, title and 
interest of the defaulter." 

It will thus be seen that whereas in the Central 
Provinces there is no specific distinction in the 
manner of recovering an arrear of land revenue and 
sums recoverable as an arrear of land revenue, 
there is a specific distinction in Berar. It cannot . 
be disputed that the amount recoverable under the * 
Agriculturists' Loans Act, in contra-distinction to 
a sum recoverable under the Land Improvement 
Loans Act, is a sum recoverable not as a land re¬ 
venue but as an arrear of land revenue. In fact tho 
sum falls under either (b) or (c) of S. 164, Berar 
Land Revenue Code, as the learned counsel for the 
appellant has urged. That being so, it is impossible 
to come to any other conclusion than that the 
amount due to Government and recoverable under 
the terms of the Agriculturists' Loans Act, is re¬ 
coverable under S. 141 (d) and not under S. 141 (c), 
and referring to S. 149, what is transferred is not 
the holding free of all encumbrances, but nothing 
more than right, title and interest of the defaulter. 
The purchaser then stands in respect of his rights 
and liabilities, in the same position os defaulting 
tenant, whose right, title and interest has been sold. 
Reference was made to another ruling of the re- ® 
venue member in 1939 N.L.J. 362.3 it j s true that 
this case comes from Berar and that it was held 
that a debt to Government recoverable under S. 79, 
Municipalities Act, is recovered ns if it were an 
arrear of land revenue and the sale held in accor¬ 
dance with that section will be a sale under 
S. 141 (c), Berar Land Revenue Code, and not 
under S. 141 (d). The reason for this decision, how¬ 
ever, is that the wording of S. 79, Berar Munici¬ 
palities Act, is extremely precise and much more 
akin to the wording of S. 7, Land Improvements 
Loans Act, than that of the Agriculturists' Loans 
Act. Section 79 runs : 

"Every amount deemed to be an arrear of tax 
under S. 78, besides being recoverable in any other 
manner provided by this Act, shall, subject to any 
c a,m on behalf of His Majesty, be a first charge on 
the property in respect of which it is payable, and h 
shaU be recoverable, on application made in this 
behalf by the committee to the Deputy Commis¬ 
sioner, as if the property were an estate assessed to 
land revenue and the arrear were an arrear of land 
revenue due thereon : 

Provided that nothing in this section shall 
authorize the arrest of a defaulter." 

The section docs not state that the amount is to 
be recovered as if it was an arrear of land revenue, 
but as if the property were an estate assessed to 
land revenue and the arrear was an arrear of land 

'T 0n , *. hat Pfopwty- Inevitably, the 

the w W tbe within 

the ambit of S 141 (o) rather than under 141 (d). 

Such is not the case with tho entirely general 

language of the Agriculturists* Loans Aot. Tho 

3 £]a ) v 9 VUhal. L ' J ‘ 382 ’ MQDi0ipRl Commlttw * 
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result is that I hold that the appeal has been cor- 
a rectly decided in the lower appellate Court and the 
second appeal in this Court is dismissed with costs. 

G.N./R.K. Appeal dismissed. 
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Stone C. J. and Vivian Bose J. 
Khushalrao and others 
v. 

Bapurao Ganpatrao Maratlic and others. 

First Appeal No. 12*2 of 1937, Decided on 12th 
November 1941. from decree of Sub-Judge, First 
Class, Chhindwara, D/- 27th July 1937. 

(a) Tort — Joint tort-ieasors — Suit in tort- 
joint decree given against several tort-feasors 
—One satisfying decree can obtain contribution 
l from his co-judgment-debtors — Extent and 
proportion of contribution depends on circum¬ 
stances — Partners held on parity and should 
contribute according to their interest in part¬ 
nership. 

Apart from conspiracy, joint frauds, and the like 
the tort feasors are rarely “jointly” liable in the 
sense that they can be held liable for a “joint" 
tort. The English rule that where a joint decree is 
given against several in a suit in tort and one satis¬ 
fies the decree he cannot obtain contribution from 
his co-judgment-debtors does not apply in India. 
In India where one of joint judgment-debtors pays 
off the decretal debt he has a right to contribution 
from his co-judgment-debtors; to what extent and 
in what proportion may depend upon circumstances. 
The English rule that there is no right of contri¬ 
bution between joint tort feasors or any rule which 
c would rigorously divide up the liability into os 
many shares as there were persons liable should not 
lx- applied to Indian conditions where Courts do not 
merely administer the Common law, but decide in 
accordance with equity, justice and good conscience 
and where it is very desirable to exercise the power 
to differentiate between the various persons held 
jointly liable at the suit of the person injured: 
(1894) A.C. 318, Api/rovcd; Case law reviewed. 

[P 53g; P oog; P 56*; P 57a] 

Five men in partnership were granted a license 
to cut timber in a forest. One of them was held 
liable to pay the whole of the damages and costs 
though he only held an eighth share and was hardly 
more blameworthy than the others. The partners 
operated under a licence the only defect in which 
was that the grantor had failed to obtain the neces¬ 
sary sanction (a very serious defect but one for 
d which they were not to blame). In the suit by the 
partner who was made to pay the whole of the 
damages for contribution against the other part¬ 
ners : 

i/dd that the Court should so distribute the 
resulting loss that it falls as equally as possible 
upon all, and that since all the partners were on 
a parity they should bear their share in accordance 
with their interest in the partnership except that 
the plaintiff, having been somewhat more to blame 
should recover seven-eighths of the amount paid 
b - v h,m - [P 57a, 6) 

Tort — One of judgment-debtors made 
liable for tort knowingly committed—Whether 
he can seek contribution from his co-judgment- 
debtors (Quare). 

V hether there be, in India any rule of public 
Policy or any rule founded on any other ground 
which prevents a judgment-debtor from seeking con¬ 


tribution from his co-debtor because the judgment- 
debtor has been made liable for a tort knowingly * 
committed. [p 57a -) 

D. T. Mangalmurti — for Appellants. 

R. N. Padhi/e and S. G. Ghnlc — for Respon¬ 
dents 1 and 7, respectively. 

JUDGMENT.—This appeal raises a very interest¬ 
ing point of law and one which, despite very numerous 
decisions, urges one to attend to the prayer of Ajax 
quoted by Lord Dunedin in (1925) A.C. 7001 at p. 716, 

‘at least say something clear to help in the future.’ 
Clarity demands that, as a first step, the essential 
facts be stated. A number of persons, now repre¬ 
sented by the appellants and respondents, were in 
partnership in 1925. The partners, not as partners 
in that firm, but as separate persons, executed an 
agreement (hereafter referred to as a licence its 
being a licence to enter a forest, cut trees and carry 
away timber) dated 30th August 1925 which gave 
them the right to cut wood in a certain forest on * 
certain terms. The proprietor of the forest also exe¬ 
cuted that licence on that date. By an undated 
order the Deputy Commissioner gave leave to the 
proprietor to lease the forest under certain stated 
conditions. This was admittedly after the above 
licence had been granted. A new agreement by way 
of lease was drawn up in accordance with the con¬ 
ditions imposed but the partners who, through their 
servants and agents, had commenced the work of 
felling declined to execute the lease which, as they 
rightly observed, introduced important differences 
to their disadvantage. In particular it altered the 
period from three years to 21 months. Their mana¬ 
ger was told to stop cutting; he referred the matter, 
to whom is not quite clear but there is some evi¬ 
dence that it was to an agent of the present plain¬ 
tiff, and he got instructions to go on cutting. He 
went on cutting for 16 months. Then the landlord 9 
sued all the partners for damages for trespass and 
obtained a decree as follows : 

"It is ordered and decreed that the defendants 
do pay to the plaintiff the sum of Rs. 5000 and 
that the sum of Rs. 1285-6-0 be paid by the defen¬ 
dants to the plaintiff on account of costs of this 
suit." 

Execution was taken out against the present 
plaintiff alone. He paid the whole. He now sues his 
co-defendants for contribution and is met with the 
defence founded on (1799) 8 T.R. 186. 2 It is quite 
clear that all knew or should have known that the 
work was going on and that all have received a share 
of the moneys received from the sale of timber cut. 

It is not necessary to consider how a grantor who had 
wrongfully granted a licence in violation of S. 202, 
Land Revenue Act, (the violation being that the 
grant was made without sanction) came to recover 11 
damages against these injured grantees and thereby 
was put in a better position than she would have 
been in had she obtained sanction. It is, however, 
desirable to advert to those proceedings and the 
facts which preceded that suit in order to see whe¬ 
ther these persons were in any sense jointly liable 
in tort or joint tort-feasors within either the strict 
rule in (1799)8 T.R. 1«6- or the modified rule here¬ 
after to be mentioned. 

The fact appears that these partners were engaged 
in a variety of occupations remote from the forest 
in question. They employed one Pirkhan Hassan 

1. (1925) 1925 A. C. 700 : 94 L. J. Ch. 347 : 133 
L. T. 370 : G9 S.J. 641 : 41 T.L.R. 529, Sorrell 
v. Smith. 

2. (1799) 8 T. R. 186 : 16 R. R. 810 : 1 Sm. L. C. 
10th (Ed.) 383, Merryweather v. Nixan. 
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Kban"to look after the forest work.” There is some 
a evidence that the person who communicated the 
orders of the partners to Pirklmn was one Badulla 
who was an agent of the plaintiff. There is acute 
contest as to who was the leading spirit amongst 
the partners. The plaintiff had a two annas share 
and was a malguzar; Shakur Mohammad had a 
four annas share and was a cultivator; Sudkya La la 
had a four annas share and was a cultivator; Bapu¬ 
rao had a four annas share and was a cultivator in 
the service of a malguzar; Ganpat had a two annas 
share and was a cultivator. Ganpat says that Shakui 
Mohammad, plaintiff and Sudkya Lala used to 
manage the forest and sell the timber; Shakur 
Mohammad says that Bapurao and Sudkya Lala 
were to work the forest; Yithoba says that he came 
in at a late stage on condition that Bapurao managed 
the forest and that Bapurao agreed to manage the 
forest. Bapurao says that the plaintiffs agent Bad- 
b ulln, Shakur Mohammad and Sudkya were to manage 
the forest contract. Sudkya has not given his ver¬ 
sion for he was dead at the time of the hearing. It 
is not disputed that all received some of the pro- 
ceeds but it is not agreed that each received his fair 
share. None desires that partnership accounts be 
taken. It seems to us to be a fair inference from the 
evidence (and our examination of the law proceeds 
on this basis) that : (1) the licensees had no reason 
to think, when the licence was given, that the neces¬ 
sary consent had not been obtained; (2) they did not 
enter as trespassers; (3) the work was under the 
local charge of a foreman acting on behalf of all; 

(4) after work had commenced and after expense 
had been incurred and persons employed, a lease 
which imposed quite different terms was tendered; 

(5) they all refused to accept the new terms; (6) their 
foreman was told by the grantor but not by Govern- 

: ment to stop cutting unless and until they agreed to 
the new terms; (7) orders were sought by the fore¬ 
man from the partners through the agent of the 
plaintiff; (8) the foreman was told to go on; (9) the 
cutting then proceeded for 16 months and all knew 
of it; (10) the landlord sued as above stated with 
the above result; (11) Government took no step 
against the partners but corresponded with the 
grantor and left the grantor to act. 

We also infer that all these persons knew that 
the reason why they were asked to accept a lease on 
different terras was that Government had only con¬ 
sented on those terms. We note that the require¬ 
ments of the Act do not seem to have been complied 
with by the Court of the Deputy Commissioner 
when passing the undated order. In the first place 
it is very desirable that the order should bear a 
date, it is also desirable that the date when the 
matter was commenced in which the order was 
passed should appear. These, however, are details 
compared with the main criticizm which is that 

rules roade under the Act and operative at the 
time provide : 

cuttin e ol live timber shall be 
granted without the permission in writing of the 
Deputy Commissioner who shall satisfy himself that 
the conditions of the lease are such that they will 

not lead to the permanent deterioration of the forest 
growth. 

In the first place one is often concerned in these 

il 989 J , Na 8- , 482 - 8 A Pf‘ from that, and whatever 
the nature of the grant may be, it is. in our opinion, 

3 I T i R< 1938 Na 8- 877 : 1811, o. 120 : 

LL.B. (1989) Nag. 482, Mulji Sickka & Co. v. Nur- 

znonammad. 


much better that the grant be either permitted or 
refused. As drafted, the order makes the position 
very dubious if any terms whatever are added to 
the lease except those mentioned, yet obviously, 
many other terms must be included in such a lease 
(or licence). Suppose any term is put in, e. g., as 
regards the amount to be paid for the right, the ap¬ 
proval would not cover the case. But much more 
important is the need so to regulate matters that 
the fact is apparent from the licence (or lease) that 
sanction has either been given or refused. A separate 
order passed in a matter to which the licensees (or 
lessees) are not parties does not in the least bring 
home to them what the position is. A licence (or 
lease) can be executed and no one except tbe grantor 
may know whether the terms have been approved 
by Government or not. That would appear to have 
been the position here. A respectable malguzar gives 
a licence to quite respectable people to cut. It is not 
until some time later (how much later we do not / 
know) and after they had made all sorts of arrange¬ 
ments that they are suddenly told (not by Govern¬ 
ment) by the grantor that she had not obtained 
sanction. Nevertheless the above-mentioned decree 
was obtained by this grantor because it was held 
that the licence was illegal not being an approved 
lease; therefore it was said that these persons were 
not entitled to cut, therefore the grantor was held 
(though the person primarily responsible for giving 
a grant without permission) entitled to recover 
damages from these licensees as if they were tres¬ 
passers. The question of estoppel appears not to 
have been considered. 

We pass now to the law to be applied on the basis 
of tbe above facts. It is said that the plaintiff, 
holder of a two annas share in the partnership, 
must bear the whole loss because of the rule in (1799) 

8 T.R. 186,- alternatively because under that rule ^ 
(as modified by certain decisions) he wont on after 
he knew that it was wrong to cut, alternatively 
because lie was mainly responsible because he 
gave the order to cut. It is said on the other 
hand that the rule in (1799) 8 T. R. 186 2 does not 
apply in India and that the equities demand that 
if all be equally at fault all should bo burdened 
in accordance with their share in the partnership, 
alternatively if all be not equally at fault the burden 
should be apportioned as may now be done in Eng¬ 
land under the Married Women and Tort-feasors 
Act, 1935. The rule has often been expressed so ; 
"There is no right of contribution betweeu joint 
tort-feasors.” It is, however, more accurate, in our 
opinion, to state it so : “Where a joint deoreo is 
given against several in a suit in tort and one satis¬ 
fies tho decree ho cannot obtain contribution from 
his co-judgment-debtors.'* k 

The rule in (1799) 8 T.R. 1862 wfts down by 
Lord Kenyon M. R. in an notion tbe declaration in 
which was in assumpsit. In other words, the plain- 
tiff founded on a contract. There was, of course, no 
express contract and the question was ; Does the 
law imply one ? The implication was said to ariso 
from the fact that A had received injury as a con¬ 
sequence of the tortious acts of B and C. What tho 
naturo of the torts was does not appear except that 
the suit was in case and included a count in trover 
In other words, the suit was not in assumpsit (debt 
on the case) for one could not so sue and couut in 
trover : (1786) I T. R. 274* at p. 275. What does 
appear is that B and 0 were sued by A in tort to 
judgment, that B paid under tbe judgment and now 
sued for half on tho basis that be bad paid money 

4. (1786) 1 T.R. 274, Brown v. Dixon. 
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to the U'C of C which raised an implied promise on 
a the part of C to repay D the amount so paid. The 
rule laid down was that the plaint ill must be non¬ 
suited for no such implication arises. The same 
view was t ken in India (that there is no contractual 
right) in 7 W. It. 3SI. 5 but Sir Barnes Feacoek did 
not regard that as concludin': the question of the 
light to contribution. Subsequent decisions sought 
to rationalize the rule on the ground that, as each 
tort-feasor is severally liable for the whole, when B 
paid A it oould not be assumed that half of what he 
paid was paid on behalf of C. It has been sought to 
justify it also on some such moral ground as that a 
person should be refused the right to claim contribu¬ 
tion if he is a wrongdoer who committed the wrong 
knowing it was wrong. Yet the first statutory res¬ 
triction imposed on the rule (that effected by the 
Directors Liability Act, 1800) allowed contribution 
where the joint tort was of the nature of a joint 
b fraud (unless one of the persons held liable was in 
fact not guilty of fraudulent misrepresentation). 

With respect for a decision that, in a modified 
form, wis applied in England for 136 years we feel 
that (1799) 8 T.R. 166- was decided on a narrow 
•ground its justification being that it was a decision 
of a common law Court. Thus, an entirely different 
rule has, for many years, been applied in admiral It : 
L.R. (1901) I*. 161. 6 * * 9 10 A hundred and forty years be¬ 
fore (1799)^8 T. It. 1S6 J was decided, in (1659) 145 
E. R. 433," on an English Bill (which meant a Bill 
in English which was the language of the Chancery 
or theequity side of the Eichequer(see Tomlin. Law- 
Dictionary, S. V. Chancery Exchequer) as distinct 
from a Bill in Latin (formerly Norman French 
which was at that time the language of a Bill not 
in Chancery) it was indicated, though not decided 
c that the two judgment-debtors were in the position 
of joint obligors. Neither the rule in (1799) 8 T. It. 
1862 nor any rule which would rigorously divide up 
the liability into as many shares as there were per¬ 
sons liable should, we think, be applied to Indian 
condition* where Courts do not merely administer 
the common law but decide in accordance with 
equity, justice and good conscience and where it is 
very desirable to exercise the power to differentiate 
between the various persons held jointly liable at 
the suit of the person injured. 

It would, of course, be useless to criticise the rule 
in (1799) 8 T.R. 166 J in England. It was there so 
well established that it required to be abrogated by 
statute. See Directors Liability Act, 1890 [India, 
Companies Act. S. 100 (4) as explained in (1903) 2 
K. B. 197];& Maritime Conventions Act, 1911 ; and 
more generally the Married Women and Tort-feasors 
/{ Act, 1935). Even so it has been much limited even 
in England: Sec, e.g., (1827) 130 E. R. 693.0 n 
was considered in L.R. (1895) P. 212,10 it was ques¬ 
tioned in (1699) 1 Q. B. 816H at p. 625, it was not 

5. (’67) 7 W. R. 384 : Beng. L. R. Sup. Vol. 687, 
Sreeputty Roy v. Loharam Rov. 

6. U90DL.R. 1901 P.161: 70 L.J.P. 42:64 L.T.395: 
_ 17 T.L.R. 419 : 9 Asp.M.C. 196, The Frankland. 

O 145 EIi - 433 . Phillips V. Biggs. 

«. (1903) 2 K. B. 197 : 72 L.J.K.B. 603 : 69 L. T. 
H * : 51 W. R. 610 : 19 T.L.R. 544 : 10 Manson 
3b2, Gerson v. Simpson. 

9. (182 1 1 130 E. R. 693, Adamson v. Jarvis. 

10. (1695) L.R. 1695 P. 212 :64 L.J. Adam 74:11 

: ^ L T. 203 : 43 W.R. 670 : 7 Asp.M.C. 
jUo, The Englishman and The Australia. 

U. dS99) 1 Q. B. 816 : 68 L.J.Q.B. 545 : 80 L.T. 
591 : 48 W. R. 13 : 63 J. P. 532 : 15 T.L.R. 266, 
Barrows v. Rhodes. 


applied in (1900) 1 Q. B. 3812 at p. 93, it was ques¬ 
tioned in (1834) 2 A. & E. 5713 a t p. 74, observed 6 
upon in «1846) 15 M .& W. 4441 * a t p. 448, excluded 
from Scotland in (1694) A. C. 31815 at p. 324. It 
has been limited by (1875) L.R. 10C.P. 196.1® It has 
a history (ending up with substantial abrogation by 
statute) not unlike the rule in (1637) 3 M.4W. 1 17 
which a Bench of this High Court held to be not 
applicable to India in I. L.R. (1938) Nag. 54.19 In 
that case at page 78 it was observed : 

“A rule may well be binding as part of the 
Common law in England because it was developed 
many years ago and has been approved by the 
House of Lords so many times that it is now im¬ 
pregnable, without its necessarily following that 
to-day it is a rule tobe imported into another juris¬ 
diction. That was clearly recognized by the House 
of Lords in (1S94» A. C. 31815 where they declined 
to apply the rule in (1799) 8 T. It 1662 to Scotland, 
though recognizing that it was binding in England. / 
Their refusal to extend it to Scotland was based on 
the view that it was not founded on principles of 
justice and equity or even public policy. In other 
words, presumably, had the case come before them 
as a case of first impression at the time (1894) 
A. C. 31815 at p. 324 was decided, they would have 
decided it differently. In other words, aft that date 
presumably ideas as to what amounted to justice 
and equity in that particular branch of law had 
changed from the date when (1799) 8 T. R. 186 2 
was decided and at that date the English law would 
have been an unsafe guide according to the House 
of Lords in determining whether the rule formu¬ 
lated in (1799) 8 T. R. 1862 was in accordance with 
justice, equity and good conscience.” 

In India it has frequently been questioned though 
in 37 Cal. 5591# at p. 569, the rule was regarded - 
as established os early as 1302 by Y. B. 30 Ed. 1 J 
P. 10620 (a case we have been unable to check 
though the other case there referred to, Harxhar 
I'ershad v. Bholi PersJiad , 3 C.L.J. 383, is a wrong 
reference; it should be 6 C. L. J. 333.21) Further 
the rule that was approved in 6 C.L.J. 393,21 and 
that goes back to the l>oginning of the English 
Common law, is not the rule in (1799) 8 T. R. 1862 
but the rule that where .4 is injured by the tortious 
acts of B and C the liability of B and C is joint 
and several. In 37 Cal. 5591° it was observed: 

“The rule in (1799) 8 T.R. 186 2 may be regarded 
as based on sound principles when applied to cases 

12. (1900) 1 Q. B. 89 : 69 L. J. Q. B. 97 : 81 L. T. 
431 : 48 \Y. R. 130 : 16 T. L. R. 34, Moxham v. 
Grant. 

13. (18341 2 A.£E. 57: 4 N.£M. 64 : 4 L.J.(N.S.) 

K. B. 1 : 41 R.R. 381, Betts v. Gibbins. '* 

14. (1846) 15 M. A W. 444, Rodgers v. Maw. 

15. (1894) 1894 A. C. 318 : 6 R. 245: 71 L. T. 163, 
Palmer v. Wick and Pulteneytown Steam Ship¬ 
ping Co. 

16. (1875) L.R. 10 C.P. 196 : 44 L.J.C.P. 197 : 32 

L. T. 155 : 23 W. R. 391, Dugdale v. Lovering. 

17. (1837) 3 M. 6: W. 1 : M. k H. 305 : 7 L. J. 
(N.S.) Ex. 42 : 1 Jur. 937 : 49 R. R. 495, Priestly 
v. Fowler. 

18. C37) 24 A.I.R. 1937 Nag. 354 : 174 I. C. 401 : 

I.L.R. (1938) Nag. 54, Secy, of State v. Mt. Rukh- 
mini Bai. 

19. CIO) 37 Cal. 559 : 6 I.C. 69 : 11 C. L. J. 503 : 

14 C.W.N.849, Ramratan Kapali v. Aswini Kumar 
Dutt. 

20. (1302) Y. B. 30 Ed. 1 P. 106, Bodreugam v. 
Arcedekne. 

21. (’07) 6 C. L. J. 383. 
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of combinations or conspiracies, (bnt) must he applied 
with some limitations; otherwise, as pointed out by 
Lord Herscbell in (1894) A. C. 318.15 lt censes to be 
n principle of justice or equity, or even of public 
policy.” 

In that case, there being no combination or con¬ 
spiracy, liability was apportioned. That kind of 
ca-e is essentially different iu principle from this 
because the Court was not considering the position 
that arises where there is a joint decree which one 
pays off but whether to apportion liability (which 
was for mesne pro 6 ts after suit filed) in the decree. 
In 59 Cal. 859, 22 the case law was reviewed and 
doubt again expressed whether the rule was appli¬ 
cable to India. Sec also 25 Mad. 599 '- 3 and A.l.R. 
1927 Mad. 790.** In 54 All. 371, 25 a distinction was 
drawn between cnses(cven assuming the rule applies 
to India) where the tortfeasors are aware of the 
fact that they wore acting tortiously and without 
any semblance of right and cases where trespass or 
other tort is committed not intending wrong and in 
good faith with a semblauce of right although that 
right may not actually exist. In that case it seems 
to have been felt that the rule was binding in India 
apparently because it was binding at that date 
(1931) in England. The case law was again reviewed 
in A. I. It. 1932 Mad. 1,2® and it was concluded 
that an agreement to indemnify for defects in title 
which the plaintiff knew to exist was in some way 
caught by this rule. The plaintiff was treated a 3 
being guilty of wilful wrongdoing and so debarred. 
The rule was treated as one which refused any 
right of contribution to one of joint tortfeasors 
who had incurred expense. The facts there were 
that D sold to A and then £ came along and 
offered a better price (knowing of the sale to A), A 
sued D for specific performance and won. The 
defence was financed by £. B sued to recover the 
expense he had been put to. Needless to say on those 
facts he did not succeed. 

In 55 Cal. 66627 at p. 675 the doubt as to whe¬ 
ther the rule applied to India at all expressed in 
38 All 237,2® was echoed. It was stated that con¬ 
tribution inter se Bhould be allowed when the wrong¬ 
doers have acted under a bona fide claim of right in 
7 W. R. 384,® 5 Cal. 720,20 9 AH. 221,30 4 Pat. L. J. 
486 = 61 I. C. 69731 and 55 Cal. 666.27 The liabi- 

22. ('32) 19 A.l.R. 1932 Cal. 600:138 I.C. 882: 59 
Cal. 859 : 65 C. L. J. 205, Basantakumar Basu v. 
Ramshankar Ray. 

23. ('02) 25 Mad. 599 : 12 M.L.J. 13, Siva Panda 
v. Jujusti Panda. 

24. (*27) 14 A.l.R. 1927 Mad. 790:102 I.C. 835 :53 
M.L J. 174, Narayanamurti v. Komalichandrayya. 

25. ('82) 19 A.l.R. 1932 All. 334 : 135 I. C. 837 : 

54 All. 371 : 1932 A. L. J. 215, Parbhu Dayal v. 
Dwarkft Prasad. 

26. (’32) 19 A. I. R. 1932 Mad. 1 : 135 I. C. 710, 
Yegnanarayana v. Yagnnadha Rao. 

27. ('28) 15 A. I. R. 1928 Cal. 180 : 106 I. C. 300 : 

55 Cal. 666 : 48 0. L. J. 350, Kamala Prosad v. 
Kishorc Mohan. 

28. (’16) 3 A. I. R. 1916 All. 160: 33 I. C. 165: 38 
All. 237 : 14 A. L. J. 275, Nihal Singh v. Collec¬ 
tor of Bulandshahr. 

29. (’80) 5 Cal. 720 : 6 C. L. R. 62, Suput Singh 
v. Imrit Tewari. 

30. (-87) 9 All. 221 : 1887 A. W. N. 31, Krishna 
Bam v. Rakmini Sewak Singh. 

31. (’19) 6 A. 1. R. 1919 Pat. 165 : 511. O. 697: 4 

J* 486, Mahabir Prasad v. Darbhangi 

Thakur. 
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lity of trespassers for mesne profits was apportioned 
in 29 C.L.J. 245=51 I.C. 98.M As we have observed, 
the rule was restricted in (1827) 130 E. R. 693. The 

where the person seeking 
unlawful 


restriction was to cases 
contribution knew that he was doing an 
act. It was, in this modified form, not regarded in 
7 W. R. 384® as preventing contribution (sec at 
n. 386) where several persons wrongfully construc¬ 
ted a handed and caught fisli, were sued, and one 
paid the decretal debt. It was held that the suit 
would not lie in contract and so could not be enter¬ 
tained by a Court of Small Causes. It was also indi¬ 
cated by Sir Barnes Peacock that the contribution 
would not be calculated by merely counting heads 
but would depend on many considerations. 

(1799) 8 T. R. 186 2 is a very short judgment and 
does not notice two considerations which would 
seem to be relevant, viz., ( 1 ) what constitutes per¬ 
sons “joint tortfeasors,” ( 2 ) transit in rem judi- 
catarn. Had (1799) 8 T. R. 1S6 2 been concerned with 
the position that arises if A sues B for an injuria 
for which B and C are jointly and severally liable 
and then B sued C an interesting and difficult ques¬ 
tion would arise. One would, inter alia, have to 
consider whether C owes any duty to B, whether 
they were really joint tortfeasors and so forth. As 
was pointed out by Bankes L. J. in L. R. (1924) P. 
14033 when considering the rule in (1871) L. R. 

6 C. P. 584, 34 (4 having sued B CAnnot sue C) “the 
question of what constitutes a 'joint tort* or ‘the 
same cause* within the meaning of the rule has 
never been closely considered in any reported case”, 
So this question of whether BandC are really joint 
tortfeasors or merely together responsible for the 
loss has not, in this connexion, in our opinion, been 
sufficiently considered. From (1827) 130 E. R. G93® 
onward there would appear to be a tendency to 
limit B’s right to sue C to cases where C is not 
morally, but only legally, liable. Wo doubt, however, 
whet her this is a just criterion though it was one that 
sufficed under the facts present in (1827) 130 E. R. 
693.° The rule was not laid down ns one that pre¬ 
vents a joint tortfeasor as such from recovering 
but as one that prevents one judgment-debtor who 
has paid off a decree against both given in a suit 
against himself and another. (1799) 8 T. R. 186* 
was not a case of joint tort-feasors in the senso that 
the defendants to the suit in tort were jointly 
guilty of one tort. So far as one can see, there were 
two separate torts. This, indeed, is tho usual case. 
Putting conspiracy, joint frauds, and the like on 
one side the tortfeasors nre rarely " jointly” liable 
in the sense that they can be hold liable for a 
"joint” tort. A very common case is where A % a 
rich man, owns a motor car which at tho material 
time he is not in but which is being driven by £, 
A's chauffeur. B, by his negligence, knocks down 
and injures C. C can sue A and B. Or, in tho case 
put if the car is being used to take D to the station 
and D urges B to hurry and an accident happens 
to C, C can sue A , B and D. In neither coso is A in 
the least to blame. In either case he can be made 
liable for B’s negligenco and in either case a joint 
decree would bo given. In neither case is id's liabi¬ 
lity in tort but under the later developed rule of 

32. (’18) 5 A. I. R. 1918 Cal. 61 : 611. 0. 98 : 29 
C. L. J. 245, Makund Singh v. Saraswati Bibi. 

33. (1924) L. R. 1924 P. 140: 93 L. J. P. 72 : 131 
L. T. 700 : 68 S. J. 842 : 18 LI. L. Rep. 228 : 49 
T. L. R. 399, The Koursk. 

34. (1871) L. R. 6 C. P. 584 : 40 L. J. 0. P. 281 : 
24 L. T. 798 : 19 W. R. 956, Brinsmead v. Harri¬ 
son. 
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respondeat superior: sec (1917) A.C. 33 33 at pp. 46, 
n 47. This is given by Scrutton L. T. as an obvious 
case of joint tort-feasors in L. R. (1924) P. 140 33 at 
p. 155. But at page 156 be puts Z>”$ liability in tort 
and .4*s liability in contract as founded on employ¬ 
ment, that is, contract is the nexus, according to 
Scrutton L.J. which makes .4 liable for B's tortious 
act. The old pleaders counted against B in trespass 
and .1 in case. If one puts, as Halsbury L. C. seems 
to have put the rule, on the ground that the law 
should not tolerate a wrong doer to claim against a 
sharer in his wrong, the reason does not apply to 
exclude A because A has done no wrong. 

We will take another case : A is a pedestrian 
walking along a street. B is responsible for the 
drains and has left a hole in the road unlighted : 
C conies along the wet road at an excessive pace in 
a motor car with worn tyres. He sees, too late, the 
. hole ; applies his brakes, skids, knocks down and 
severely injures A. It is to be assumed that B's 
negligence and nuisance is the proximate cause of 
the skidding which is aggravated by C's negligence 
(excessive speed) and nuisance (running a car with 
worn tyres). Case I : .4 sues C. Can C sue B ? 
Case II : A sues B and C and executes against C 
alone. Can C sue B ? This second case is, in our 
opinion, much easier than the first and the first on 
the above facts does not necessitate a negative 
answer. See for examples, even in England at a 
time when the rule in (1799) 8 T. R 186- applied, 
L. R.(1924) P. 140, 33 where numerous examples are 
given of cases where A could sue B and then C, or 
where .1 having sued B and C, B could sue C. The 
second case is easier because of the rule in (1344) 
13 M. & W. 494, 30 which had not been laid down, 
at least in so clear and powerful a way, at the time 
c (1799) 8 T. R. 186- was decided, viz., that where a 
cause of action is pursued to judgment and judg¬ 
ment is obtained there is a transit in rem judica- 
tam “the cause of action is changed into matter of 
record, which is of a higher nature, and the inferior 
remedy is merged in the higher." Now, owing to 
changes in the procedural law (which in the past 
was very difierent) the person who has obtained a 
decree (which creates a debt of record) does not 
have to sue on the decree (or judgment). lie executes 
it, unless the judgment be a foreign judgment. If a 
foreign judgment he does not sue the judgment- 
debtor in tort but on the judgment. If the judg¬ 
ment is against B and C they are compelled to pay, 
not because they are joint tort-feasors, but because 
they have recorded against them a debt of record 
which they have to pay as joint debtors. Wo are 
aware that there is a mas3 of authority expressing 
<2 the position differently and seeking to get out of 
the rule in (1799) 8 T. R. 186-' on difierent and 
aiiteringgrounds. We have expressed what we think 
is the correct position. We believe that it is the 
view which found favour with the House of Lords 
in (1894) A. C. 31315 (see Herscbell L. C. at p. 324) 
though Lord Halsbury at p. 333 seems to rationa¬ 
lize the rule (that had developed in England out in 
(1799) 8 T. R. 186- that contribution should only 
be refused when the person seeking it knew he was 
doing an unlawful act) by saying that the law will 
not presume a contract to subscribe towards the 
commission of a wrong. 

It is necessary, however, to guard against a dan- 

35. (1917) 1917 A.C. 38 : 86 L.J.P. 58 : 116 L. T. 

34 : 13 Asp. M. C. 558 : 61 S. J. 158 : 33 T. L R. 

135, Admiralty Commissioners v. Ainerika. 

36. (1844) 13 M. & W. 494 : 2 Dan. & LI. 383 : 14 

L. J. Ex. 29, King v. Hoare. 


ger which might arise if decrees obtained against 
joint tort-feasors were treated inter se as simply 
creating a joint debt. It may frequently happen 
that numerous defendants are joined but that one 
is much more wealthy than the others and another 
much more guilty of wrong than the others. The 
practice is to give a decree against all substantially 
in the terras this decree was given. The practice 
also is for the plaintiff to execute the decreeagainst 
that defendant from whom the decretal debt can 
most easily be obtained. It might well be that to 
leave that defendant who has satisfied the decree 
to get contribution equally from tbe others might 
be most unjust. Some might be only technically to 
blame while others might be most flagrant wrong- 
doers. Indeed this sort of argument has at times 
been used to justify tbe very simple clear-cut rule 
under consideration. As regards England tbe Court 
which passes the decree has now power to appor- 
tion liability at the time of passing the decree : 
(1938) 1 K. B. 540. 37 This does not,of course, mean 
that the decree can be other than a decree for the 
whole against all. The plaintiff is not to be harmed 
by having the major part of the liability fixed, for 
example, on tbe shoulders of a man who is a man 
of straw. It means that, in England, instead of 
driving the defendants to a separate suit to have 
the blame inter se apportioned they may apply in 
tbe suit to have this done. Whether that can be 
done in India, or should be done in India, in such 
an expeditious, cheap and summary way is not a 
matter before us ; but we think it has to be done at 
some stage and by some procedure. That is to say, 
in all such cases as this it is not merely a question 
of arithmetic; it does not exhaust the questions to 
ask. How much was the decree for? What were the 
costs? How many defendants? How many paid and 
what? One defendant may rightly be made liable 
for substantially the whole. This is in accordance 
with the view expressed by Sir Barnes Peacock in 
7 W. R. 3S4.5 


e 


f 
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Where, as here, we have five men in partnership 
to cut timber in a forest, where we find one of them 
held liable to pay the whole of the damages and 
costs though he only held an eighth share and was 
hardly more (probably no more, possibly less) blame¬ 
worthy than the others, where wo find the partners 
operating under a licence the only defect in which 
was that the grantor had failed to obtain tbe neces¬ 
sary sanction (a very serious defect but one for 
which they were not to blame), we think that we 
should so distribute the resulting loss that it falls 
as equally as possible upon all. Their Lordships of 
the Judicial Committee in 57 Cal. I, 33 applied this 
kind of equity. This case is of course distinguish- ^ 
able for they were not considering a suit by one 
who bad satisfied a decree for contribution. There 
it is said (at p. 8) : “They [their Lordships] do 
not view the decree as a proper joint and several 
decree. They think it is to be construed applicando 
singula singulis.'* 

In our opinion, tbe rule in (1799) 8 T. R. 186- 
does not apply in India. In India where one of 
joint judgment-debtors pays ofi the decretal debt ho 
has a right to contribution from his co-judgment- 
debtors to what extent and in what proportion may 


37. (1938) 1 K. B. 540 : 107 L. J. IC. B. 182 : 158 
L. T. 221 : 101 J. P. 11 : 36 L. G. R. 1 : 81 S. J. 
882 : 53 T. L. R. 54 : (1937) 4 All. E. R. 249, 
Croston v. Vaughan. 

38. ('29) 16 A. I. R. 1929 P.C. 300 : 121 I.C. 525 : 
57 Cal. 1 : 56 I. A. 290 (P. C.), Gurudas Kundu v. 
Hemendra Kumar. 
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dcocr.d up^n circumstances. AVo leavi. it lor deci- 
a sTon where the facts clearly raise the qucition whe¬ 
ther there be, in India, any ruk of public policy or 
any rule founded on any other ground which pro- 
vents a judgment-debtor from seeking contribution 
from his co-dobtor because the judgment-debtor has 
been made liable for a tort knowingly committed, 
tt may perhaps not be irrelevant to ask why by 
punishing one wicked man in such a way one should 
make a present to the other wicked man, his co- 
debtor especially if it should appear that tbcsecond 
is really the responsible person, the ringleader and 
;o forth. It may also be useful to bear in mind 
that any such rule has long been abrogated by 
statute in England in the case of fraudulent direc¬ 
tors. However that may be, in this case those per¬ 
sons are all on a parity and we think that they 
should Lear their share in accordance with their 
interest in the partnership except that the plaintiff, 

0 having been somewhat more to blame in tailing the 
first unwise decision, should recover seven-eighths of 
P, 3 . 6591-10-0, be deprived of all claim for interest 
and receive and pay proportionate costs throughout. 
The decree will separate the liability so as to dis¬ 
tribute amongst the various defendants in propor¬ 
tion to their respective shares and the costs will 
likewise be apportioned. 

G.K./R.K. Order accordingly. 
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Stone C. J. and Vivian Bose J. 

Slialcuntalabai w/o Bhimrao Desk-mulch 
and another — Defendants 3 and 4 — 

Appellants 

c v. 

Court of Wards representing estate of 
Sumanbai d/o Anandrao Deshmukli , 
Plaintiff and others , Defendants l t 
2 and 5 — Respondents. 

First Appeal No. 20 of 1940, Decided on 1st Oc¬ 
tober 1941, from decree of 1st Addl. Dist. Judge, 
Akola, D/- 30th September 1939. 

(a) Hindu law — Mayukha — Inheritance—A 
dying leaving daughter £, sister C and half- 
sister D— B also dying— C is entitled to inherit 
property. 

Where a person governed by tho Mayukha law of 
the Bombay School dies leaving his daughter, 
Mister and half-sister, his daughter acquires an 
- absolute estate in his property and not merely a 
a Hindu woman’s estate. It is her stridhan property 
and accordingly on her death it is not a case wliero 
her interest has ended and of tracing tho heirs 
from her father. It is a case where one traces the 
hoirs from her; and one is not therefore enquiring 
i 0 .j s succce ded to her father’s estate hut who 
should succeed to her estate. Accordingly, consi¬ 
derations derived from the Hindu Law of Inheritance 
(Amendment) Act, 1929, are irrelevant. According 
to Hindu law in default of the father, his nearest 
heirs are the heirs to tho maiden’s property.” Ac. 
cordingly both the sister and the half-sister are 
equally near to the maidon’s father but sinoo the 
whole blo°d excludes the half blood, tho sister is 
entitled to inherit. [P 57 c 2 ; P 58 C 1] 

lDherltance (Amendment) 
Act (1929)— Question as to what old Hindu law 
of inheritance was—Act is worst guide. 

1942 N/8 (4 pp.) 
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The* Hindu Law of Inheritance (Amendment) Act, 
1929 is almost the worst possible guide in deter- 
•nicin- what the old Hindu law of inheritance was 
it-Vnole purpose i-' lo alter the old Hindu law 
of inheritance. tp ^ 

(c) Hindu law — Mayukha—Inheritance — 
Sisteris gotraja sapinda—She does not lose her 
position as gotraja by marriage. 

In llomhav a airier is considered a gotraja sapinda, 
oil the ground that tliD term is satisfied by her 
having been ••cm in her brother’s family; she docs 
nut lo-e her position a? a gotraja by acquiring on 
her marriage her husband's gotra. Tliat being so, 
her lilac* union*: the "drains is determined by near* 
uc-sol kin. [P 58 C 1] 

M. b. Kinlchcde and JU. B. Mahajan — 

for Appellants. 

A. S . Athalay ; and V. A'. Raj wade — 
for Respondents 1 to 3; and 2 and 3, respec- / 
lively. 

JUDGMENT_This appeal arises out of an inter- 

pleader suit and raises a short point which can 
only be understood when a genealogical table is set 
out. For the sake of lucidity, we will not give the 
actual names but letters : 

M = X = N 


X married, inter alia, M uud N. By M he had 
three children, a son A t and two daughters C and 
D. A hud a daughter B. X by N had two daughters 
E and F. At the time this suit was filed C, D, E 
and F were alive and the rest were dead. F was q 
unmarried, C, D and E were married. B , when y 
she died, died unmarried. Tho law applicable to 
this family is the Bombay school of Hindu law, the 
Mayukha. The plaintiff has certain property be¬ 
longing to C, D, E , F\ and the suit is to deter¬ 
mine which ot the four is or are entitled. There arc 
other complexities which do not arise in this appeal. 
The learned Judge has decided that C and D are 
entitled as being the sisters of A in preference to E 
and F who are the half-sisters of A . The following 
arguments have been addressed to us on behalf of 
the appellants. 

It is said that under tho Hindu Law of Inheri¬ 
tance (Amendment) Act, 1929, a sister is put iu 
the order of heirs and as that term (sister) has been 
held in I. L. R. (1938) Nag. 115 1 to inoludo half- 
sister the two classes must bo treated as on a parity 
and that therefore tho old Hindu law is superseded 
and E and F take, along with C and D. Tho answer 
to that argument is found in the fact that tho Hindu 
Law of Inheritance (Amendment) Act, 1929, gives 
directions us to tho order of cortain hoirs whore tho 
subject of enquiry is who is entitled to a Hindu 
male’s estate. In this cose B being governed by the 
Bombay school had an absolute estate in this pro¬ 
perty and not merely a Hindu woman’s cstato. It 
was her stridhan property and accordingly ou her 
death it is not a case wliero hor interest had ended 
aud of tracing the heirs from her father. A. It is a 
case where one traces the hoirs from hor; and ono 
is not therefore enquiring who has suoccodcd to A's 
estato but who should succeed to B’s. It would be 1 
idle to enquire how tho Legislature came to consi - 1 

1. (’38) 25 A. I. R. 1938 Nog. 184 : 174 I O 211 • 

I L. R. (1988) Nag. 115 (F.B.), Amrut V Mt! 
Inagan. 
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dor it was important whether the estate was that of 
a male or a female when considering the meaning of 
statutory provisions as to who should he heirs, but 
it appears to us clearly to have done so. According¬ 
ly, in our opinion, considerations derived from the 
Hindu Law of Inheritance (Amendment) Act, 1929, 
are irrelevant. It is next said that in cases like this 
old Hindu texts only tiace the succession as far as 
the deceased's father (see Mayne on Hindu Law and 
Usage para. 621) and that nothing is to he found as 
to what is to happen in default of the father. 
Another text adds another rule for it provides that 
where there is no father alive it goes to the nearest 
relations. As Mayne points out, a Full Bench of the 
High Court lias held that “in default of 
his nearest heirs arc the heirs to the 
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the father, 

(maiden's property." This is the view that Sir Din- 
shah Mulla accepts where at p. 13G. Edn.9 (Mulla's 
Principlesof Hindu Law) the learned editors give the 
order as follows : 


c 


d 


“(1) uterine brother; (2) mother; (3) father; (4) 
father’s heirs in order of propinquity; (5) kinsmen 
of tho deceased herself, that is, her mother's heirs 
in order of propinquity." 

It is said that in circumstances such as those, i.e., 
where the circumstances are such that one has to 
trace the father's heirs in order of propinquity, one 
has a valuable guide in the Hindu Law of Inheri¬ 
tance (Amendment) Act, 1929, which says that the 
male's heirs are in such and such order. The sister 
comes in that order at a certain place and when you 
find that there is no distinction between sister and 
half-sister when tracing out this line of heirs you 
come to the conclusion that C, D, E and F are’all 
alike. That is one branch of the argument, a 
branch of the argument which we cannot assent to 
because we are of the opinion that the Hindu Law 
of Inheritance (Amendment) Act, 1929, is almost 
the worst possible guide in determining what the 
old Hindu law of inheritance was as its Whole pur¬ 
pose is to alter the old Hindu law of inheritance. 
But the above facts are made the basis for another 
argument. It is said that on any view of this case 
as F was at all material times unmarried she was 
in thegotra of A" whereas C, D and E having all 
married had left the gotra of X and had entered 
into the respective gotras of their husbands. There¬ 
fore, it is argued that F is the only person of these 
four who is in the same gotra as D and that she 
Ehould therefore be selected as the true heir. That 
appeared to be an attractive line of thought hut it 
has already been considered and set aside in a very 
great number of cases referred to in Mayne in para¬ 
graph 507. We reproduce the passage : 

“In Bombay, however, a sister’s right has long 
been settled beyond dispute. She is considered a 
got raj a sapimla,on the ground that this term issatis- 
ned by her having been born in her brother's family, 
and that she does not lose her position as a got raja 
by acquiring on her marriage her husband’s gotra. 
mat being so, her place among the got raja is de¬ 
termined by nearness of kin." 

We are thus driven to enquire who of these four 
a ics is the nearest to A viewed from the point of 
iiindu law of inheritance under the Bombay school, 
in our opinion they are all equally near, but for the 
purpose of inheritance under the rule that the whole 
blood excludes the half blood C and D being the 
sisters of it of the whole blood exclude E and F. 
mis is the conclusion arrived at by the learned 
* u . ( . b ,c a jd we think that he was right. The appeal 
fails and is dismissed with costs. 

G.N./R.K. Appeal dismissed . 


Hindu Law— 

(a) (’40) Mulla, Page 80 Ft. (b); Page 81; Nos. 12 
and 13; Page 136 Pt. (r); Page 142 Pt. (b) and 
b. 151 clauses II and III; Page 157 S. 170. 

( 38) Gour, Page 949 Para. 2272; Page 950 Pts.(9 
and 10); Page 1032 Pt. (9); Page 1147 Pt. (1). 

(b) ( 40) Mulla, Page 43 S. 43 No. 13D; Pa-e 655 
Appendix VII. 

(’38) Gour, Page 949 Para. 2272; Page 950 Para. 
2275; Pages 1184, 1185 "Hindu Law of Inheri¬ 
tance (Amend menl) Act (II of 1929)." 

(c) ( 40) Mulla. Page 42 No. 13C; Page 73 Pt.(u); 
Page 75 Section 65. 

( 38) Gour, Page 949, Para. 2272; Page 982 
Para. 2325. 


A. I. R. (29) 1942 Nagpur 58 

Grille J. 

Baburao Balrcantrao and others—Judg- 
ment-debtors — Appellants 

v. 

Mt. Gopikabai iv/o Bhaiyaji , Decree- 
holder and others Judgment-Debtors 

— Respondents . 

Misc. Appeal No. 62 of 1940, Decided on 27th 
October 1941, from order of Add!. District Judge, 
Khandwa, D/- 22nd December 1939. 

Execution—Charge decree—Decree for main¬ 
tenance—Decree-holder can proceed personally 
without enforcing charge. 

In the case of a maintenance decree, the decree- 
holder can execute the decree personally against the 
judgment-debtors without first enforcing tlie charge. 
The decree-holder, a widow dependent on the 
amount awarded by the maintenance decree for her 
subsistence, should not be forced to apply to the 
Collector for sale of specific items of property when¬ 
ever her maintenance falls due. To insist on such a 
procedure which might take over a year to fructify 
and which affords ample opportunity for obstruction 
on the part of the judgment-debtors, would amount 
to a denial of justice : (’35) 22 A. I. R. 1935 Nag. 
129, Expl. and Disting .; M. A. No. 1 of 1936, IUl. 
on; (’34) 21 A.I.R. 1934 Nag. 140, Ref. [P 59 C 1] 

K . B. Tare — for Appellants. 

/?. S. Dabir — for Respondents. 

JUDGMENT—The question for decision in this 
appeal is whether the decree-holder can execute the 
decree which he holds in any other way than by 
enforcement of the charge which is included in the 
decree. The decree was one for maintenance and the 
executing Court held that the decree could lx* exe¬ 
cuted in respect of arrears due by attachment of 
moveable property. The learned counsel for the 
appellant admits that a decision of this Court in 
A.I.R. 1934 Nag. 140 1 is against him, but contends 
that a later decision in A.I.R. 1935 Nag. 129 2 is in 
his favour. It is to be noted that the latter case does 
not purport to overrule the former. It is urged on 
behalf of the judgment-debtors that a charge under 
O. 34, R. 15, Civil P. C., stands on the same footing 
as a mortgage, and that consequently it is only the 
property charged which can be proceeded against and 
nothing else. This contention, however, is negatived 
in both the cases referred to, and also in the subse- 

1. (’34) 21 A. I. R. 1934 Nag. 140 : 150 I. C. 95, 
Shvamshankar v. Nathuram. 

2. (’’35) 22 A. I. R. 1935 Nag. 129 : 157 I. C. 292, 
Fatehcband v. Indian Cotton Co., Ltd., Bombay, 
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qucnt Division Bench decision of this Court in 
Misc. A. No. 1 of 193G. 3 This Inst case is one con¬ 
cerning a maintenance decree which the other two 
arc not, and therein it was decided that although it 
is desirable that a decree-holder in enforcing his 
decree, which is both personal and which creates a 
charge, should either abandon tlie charge or pro¬ 
ceed in the first place to realize it, it is nevertheless 
open to the decree-holder to pursue whichever 
remedy lie likes. In A. I. R. 1935 Nag. 129, 2 the 
decree was a simple money decree for a sum of 
Rs. 17,500 and the Court ordered it to he charged 
on three specified immovable properties. The cri¬ 
terion adopted by the learned Additional Judicial 
Commissioners was whether the intention was to 
replace the ordinary right by a charge or to make 
the charge ancillary to that right. The conclusion 
reached was that as properties had been specially 
iudicatcd, the properties evidently intended pro¬ 
ceeding against the charge to be the primary remedy, 
and it was accordingly so held, and the decree- 
holder was required to exhaust his remedy against 
the charge and then, if necessary, to proceed in tho 
ordinary way of execution as in a money decree. 

I do not consider that such a criterion can be 
applied in the case of a maintenance decree. Here a 
small sum of money is due each year and is due in 
advance. In the case referred to, a large sum of 
money was immediately due. The decree-holder, a 
widow, dependent on the amount awarded by the 
maintenance decree for her subsistence, should not 
he forced to apply to the Collector for sale of speci¬ 
fic items of property whenever her maintenance 
falls due. To insist on such a procedure which 
might take over a year to fructify and whichahords 
ample opportunity for obstruction on the part of 
the judgment-debtors, would amount to a denial of 
justice. I a in satisfied that it was not the intention 
here, as it was found to be the intention in A. I. R. 
1935 Nag. 129, 2 that the proceeding against the 
property charged was to replace the ordinary rights 
of a decree-holder. It was indeed rather a security 
that regular and annual payments should be made. 
Ibe decision reached in the executing Court that 
the decree-holder can execute tho decree personally 
tho judgment-debtors without first enforcing 

tfic appeal fails and is 


and 


tho charge, is correct 
dismissed with costs. 

** 4 . v. Appeal dismissed. 

a •\a8 p " 1. No - 1 of 1936 ' teMed on 17th 
August 1938, Mt. Sawitribai v. Seth Ghasiram. 

C. P C — 

O. 34 Ii. 14, N. 3 Pts. 2 ami 3. 

( 41) Mulla, Page 1104 Pt. (h); Page 1105 Pt. (t). 

A. I. R. (29) 1942 Nagpur 59 

Niyogi J. 

Nandkishore and others — Defendants 

— Appellants 
v. 

Damodar Balaji _ Plaintiff 

c , . , — Despondent. 

An!r f n ,Q,V P r' No ' ” l of 1939 . decided on 14th 
n - 1 ? 41 \( rom “PPeUatc decree of Third Addl 
Hist, Judge, Nagpur, 1)/- 80th March 1939 . 

00 Estoppel — Essentials of _ House sit- 
situate in abadi owned by lambardar_Sale in 

»K. C ,t t 0n “T Lambardar is “ot bound toTsceia n 

IKS "■» o* house only or of house and 
ite and to assert his right in execution proceed¬ 


ings — Lambardar’s inaction while purchaser 
was extending house and making improvements c 
and his mere omission to assert his right and 
object to purchaser’s acts do not by themselves 
constitute acquiescence so as to estop him irom 
disputing purchaser’s right to occupy site as 
licensee. 

In order to create an estoppel there must be a 
duty owing by the person estopped to speak or to act 
which he has failed to perform: (1923) 2 K. B. 117, 
Rel. on. [P 60 C 2] 

There must be something like wilful misleading 
on his part bv some breach of duty : 9 Bom. 86, 
Rcl. on. [P 60 C 2] 

When tho party pleading acquiescence was himself 
aware of his limited rights it is not enough for him 
toshow abstinence from interference by the lessor, but 
lie should show something more viz., that by impli¬ 
cation the lessor granted the superior right claimed . 
by him: 21 All. 496 (P.C.), Rcl on. [P 60 C 2] / 

The lambardar who is the owner of the house 
sites in an abadi is not bound to object to an auction 
sale in execution of a decree inasmuch as even a 
licensee is full and absolute owner of the superstruc¬ 
ture. The lambardar is not bound to intervene in 
the execution proceedings and see what actually was 
sold, namely, the house alone or the house along 
with the site. It is a well recognized rule of law 
that when property is sold in execution of a money 
decree all that passes to the purchaser is the right, 
title and interest of the judgiuent-debtor. In any 
case the law does not impose any obligation on the 
plaintiff as lambardar to assert his right iu the 
proceedings. Consequently his knowledge of the auc¬ 
tion sale cannot have any legal significance in the 
matter of estoppel. The lambardar’s inaction while 
the purchaser was extending the house and making a 
other improvements, and his mere omission to assert V 
his right and object to the acts of the purchaser 
would not by themselves constitute acquiescence 
especially when there could be no bona fide belief iu 
the purchaser (he beiug a patwari) that he was tho 
owner of the site. Consequently in such a case tho 
lambardar is not estopped from disputing the pur¬ 
chaser’s right to occupy the site as licensee. 

[P 60 C 1,2] 

(b) Estoppel — Delay in bringing action_ 

Effect—Acquiescence in act still in progress 
and submission to it after completion—Distinc¬ 
tion — In submission after completion right to 
sue when once accrued is not lost unless ac¬ 
quiescence persists beyond limitation. 

There is a distinction between acquiescence in an 
act which is still in progress and submission to it 
when it has been completed. In the first case it may h 
operate as an estoppel if it could have induced action 
infringing a right. In the second cose, submission 

ZZ° in? f P n the right of ftcti0 ” once 

\estcd cannot, at all events as a general rule, be 
divested without accord and satisfaction.” Once the 
right of action has accrued, it cannot be lost unless 
the acquiescence persists beyond the period of limi 
tation: 27 Bom. 515, Rel. on. [p gQ q 

Y.V. JaJuxtdar — for Appellants. 

R. N. Padhye — for Respondent, 

t J UDQ WENT.—This is defendants’ appeal from 
the reversing judgment of the Third Add.H^t 
^strict Judge, Nagpur, in Civil Ap^al No 1 a o 
1939, delivered on 30th March 1939 

. house si,. si,e.^‘ J? , 
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bardar anil the appellants are residents (f Tiroda, 
fl appellant 2. UmraoprasaJ l*ein? a patweri. He i> 
the father of the two appellants. Umraoprasnd pur¬ 
chased in auction salt in 1935 a house standing on 
the site which is marked in the map file i with the 
plaint by letters R L \\ A 1* F 1? Dh M. It was 
alleged in the plaint that the defendants purchased 
at the auction only a part of that site hut that they 
had subsequently taken ]>os£ession of the rest of 
that plot wrongfully without the consent of the 
plaintiff. The defendants contended that the entire 
site in dispute was comprised in the auction sale and 
averred that the previous owner, (who was also in 
occupation of the site) by name Mahadeo, was the 
absolute owner of the house as well as the site and 
that he had transferable interest in it. It was further 
contended that the plaintiff was aware of the auction 
sale in favour of defendant 2 (appellant 2). that lie 
neither objected to the sale nor the expenditure by 
b defendant 2 of Its. 325 on construction of a kotha 
and the repairs to the house and that his conduct 
amounted to acquiescence sufficient to estop him 
from asserting his right to eject the defendants. The 
plaintiff denied that Mahadeowasan absolute owner, 
that ho had any interest in the site in dispute and 
that the improvements in the house were effected by 
defendant 2. The trial Court held that the entire 
site was covered by the auction sale and that Mahu¬ 
deo was not the absolute owner of the house and 
the site hut it held that the plaintiff had acquiesced 
in the improvements effected by the defendants and 
consequently estopped from disputing their right to 
occupy the site ns licensees. The lower appellate 
Court affirmed the trial Court’s finding that the 
entire site had been purchased under the auction 
sale and that Mahadeo had no transferable interest 
in the site but it dissented front the finding on the 
C point of acquiescence. 

An attempt was made in this appeal to show that 
Mahadeo was an owner of the site and not a mere 
licensee. Dut that attempt must fail by reason of 
the absence of any material on the record to prove 
that the original occupant Wamanrao or Mahadeo 
the predecessor of the defendants had acquired any 
higher rights than those of a licensee. The point on 
which stress is laid is that relating to acquiescence. 
It is said that the lower Court was wrong in per¬ 
suading itself that the plaintiff lamb&rdar was not 
aware of the auction sale and further that he had 
been under the impression that the defendants built 
the kotha and executed repairs of the house not as 
owuere but only as tenants of Mahadoo. These are 
mere questions of fact which are not relevant in 
second appeal. Assuming, however, that the lambar- 
dar had full knowledge of the auction sale os well 
d as of the improvements effected by the defendants 
it does not follow that there was any acquiescence 
on his part of such a nature as would operate us 
estoppel. There is no reason why the lambardar 
should object to the auction talc inasmuch as even a 
licensee is full and absolute owner of the superstruc¬ 
ture. He was not bound to intervene in the execution 
proceedings and see what actually was sold, namely, 
the house alone or the house along with the site. It 
is a well-recognised rule of law that when property 
is 6old in execution of a money decree all that passes 
ito the purchaser is the right, title and interest of 
|thc judgment-debtor. In any case, the law did not 
|impose any obligation on the plaintiff a3 lambardar 
|t° assert his right in the proceedings. Consequently 
‘his knowledge of the auction sale cannot have any 
legal significance. 

The plaintiff’s inaction while defendant 2 was 
feltending the house by erecting a kotha and making 


A. I. R. 

other improvements, and his mere omission to assert 
his right and object to the acts of the defendants fl 
would not by themselves constitute acquiescence. In 
a case between landlord and tenant, their Lordships 
of the Privy Council in 21 All. 4961 held that mere 
erection by the tenant of a permanent structure 
upon the land let to him within the knowledge of 
the lessor would not be sufficient to raise an equit¬ 
able estoppel against the lessor precluding him from 
suing for ejectment. The principle of the decision 
was that when the party pleading acquiescence was 
himself aware of his limited rights it was not enough 
for him to show abstinence from interference by the 
lessor, but that lie should show something more, 
viz., that by implication the lessor granted the 
superior right claimed by the lessees. In order to 
create an estoppel, there must be a duty owing by 
»lie person estopped to speak or to act which he has 
failed to perform : sec (1223) 2 K. B. 117.2 In other 
words, a? pointed out in 9 Bom 86* there must be| / 
something like wilful misleading of the purchaser 
by some breach of duty. In the present case there 
could be no bona fide belief in defendant 2 (who was 
a patwari) that he was the owner of the site; nor 
was there any breach of duty on the part of the 
lambardar in his failure to protest against the defen¬ 
dant’s acts. It is urged that even after the defen¬ 
dants carried out the improvements the malguzar 
delayed taking action for more than two years. A 
conclusive answer is to l»e found in 27 Bom 515* at 
p. 532. There is a distinction between acquiescence 
in an act which is still in progress and submission 
to it when it has been completed. In the first case 
it may operate ns an estoppel if it could have induced 
action infringing a right. In the second case, sub¬ 
mission could not change the past ns “the right of 
action once vested cannot, at all events as a general 
rule, be divested without accord and satisfaction.” ^ 
Once the right of action has accrued, it cannot be lost 
unless the acquiescence persists beyond the period of 
limitation. The appeal is dismissed with costs. 

G.N./R.K. Appeal dismissed. 

1. (’99) 21 All. 490 : 26 I.A. 58 : 7 Sar. 523 (P.C.), 
Beni Ram v. Kundan Lai. 

2. (1923) 2 K. B. 117 : 92 L.J.K.B. 638 : 129 L.T. 
317 : 67 S. J. 518, Jones Brothers Ltd. v. Wood- 
house. 

3. (*85) 9 Bom. 86, Boswantapa v. Ranu. 

4. (’03) 27 Bom. 515 : 5 Bom. L. R. 274. Thakore 
Fatesingji v. Bamanji. 
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Gruer J. 

Laxmanrao Prabhakar Andliarc and 
others — Applicants 

v. 

Madlio Prasad s/o Kalyandas Bania — 
Plaintiff and others, Defendants — 
Non-applicants. 

Civil Revn. Appln. No. 728 of 1940, Decided on 
5th December 1941, for revision of order of Sub- 
Judge, Second Class, Katol, D/- 14th October 1940. 

(a) Mortgage—Mortgage suit—Person claim¬ 
ing paramount title when may be joined—Final 
mortgage decree proceedings—Person claiming 
paramount title in possession—It is convenient 
to join him and decide rights of parties inter se. 

No doubt, it is a general rule that a person setting 
up a paramount title should be discharged from or 
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not joined in a mortgage suit ; but the rule is not an 
a alisolutc one. Questions of title may be investigated 
in n mortgage suit if it is necessary to give complete 
relief to the plaintiff or to secure to him as « result 
of the decree in the mortgage suit, a quiet and 
unobstructed jtossessiou : <'31) 18 A.I.lt. 1931 Nag. 
20, Pel. on. [P Cl C 1] 

Where it is just and convenient to decide in a 
mortgage suit the title of a person claiming para¬ 
mount title he can be made a partv : (*35) 22 A.I.R. 
1935 Nag. 08, Bel. on. ' [l* 61 C 1] 

In final mortgage decree proceedings when the 
person claiming paramount title is in possession, it 
is convenient to make him a party and to decide the 
rights of the parties inter se. [P Cl C 1] 


(b) Tenure—Malik makbuza holding—Sale of, 
in execution of lambardar's decree for arrears of 
land revenue does not discharge previous en¬ 
cumbrances—Lambardar purchaser has priority 
only to extent of land revenue paid. 

The sale of a inalik makbuza holding which is 
subject to an encumbrance in execution of a decree 
for urrears of land revenue obtained by the lambar- 
dar, does not discharge the previous encumbrance. 
The lambardar purchaser bus priority only to the 
extent of the land revenue paid by him and the 
mortgagee can redeem that charge hv payment. 

[P 61 C 1,2] 

.1. L. llalwc — for Applicants. 

IV, G , Pandc and J. P. Mudholkar -—. 

for Non-applicants 1 and 2 respectively. 
ORDER — This is an application against an 
order passed in final decree proceedings nllowing 
joinder of defendant iTabhakar And hare, who is now 
represented by his sons, the applicants. Prabhakar 
said ho had a paramount title ; but the lower Court 
bus found that he did not acquire the mnlik makbuza 
in suit free from the mortgage encumbrance. No 
doubt, it is a general rule that a person setting up a 
paramount title should bo discharged from or not 
joined in a mortgage suit ; but the rule is not an 
absolute one : see 26 N. L. R. 3591 where Niyogi 
A. J. C. says that questions of title may bo investi. 
jgated in a mortgago suit if it is necessary to give 
^complete relief to the plaintiff or to secure to him os 
a result of the deoree in the mortgage suit, a quiet 
and unobstructed possession ; see too A.I.R. 1935 
Nag. 68.2 where it was held that where it is just 
and convenient to dccido in a mortgage suit the title 
of a person claiming paramount title he con bo mode 
a party. Hero Prabhakar was in possession, and the 
'facts are not disputed. It was therefore convenient 

|p°roc^ding' Fight3 ° f th ° PartieS iDl0r 86 these 

The plaintiff's mortgago was executed in 1923. 
bubsequently, in 1935 Prabhakar obtained a decree 
for arrears of land revenue due on the mortgaged 

n eld lol n .M^ Utl .u“ P, urchftsed this field himself in 
nsale held by the Collector in 1940 and obtained 

R 58308 ! 1 ®"; The joner Court relies on I.L.R. (1940) 
Nag. 522* for holding that such a sale does not 
discharge previous encumbrances. That case, no 
doobt, can be distinguished, as the sale there was for 
arrears of rent of an absolute occupanoy holding 
whereas here it was for arrears of land revenue of a 

Vr 31 ^ 8 *™ 1 '?!, 193 ^ Nag - 20 : 130 L 105 : 28 

«. b. K. 359. Ishwardas v. Hiralal. 

2 Mi2ii? 2 AXB * 1936 Nag - fl8> I( J bal r- 

3 -(’40) 27 A.I.R. I9 *0 Nag. 97 : 187 I. C. 785 : 

I. L. R. (1940) Nag. 522, Bhikulai v. Bhaiyalal. 
1942 N/9 


malik makbuza holding. The finding of the lower 
Court, however, finds support in 1939 N. L. J. 477, 1 * 
in which the sale was for arrears of land revenue. 
The sadar lambardar there paid the land revenue 
and hud a right to recover it from the cosharer 
\vlw*e revenue was in arrear. It was held that 
having )>aid the Government the first charge given 
by the statute to Government passes to him, but tlmt 
that did not sweep away the mortgagee’s rights in 
order to enable another private person, the sadar 
lambardar. to recoup himself ; he was really a 
private person recovering a private debt : see pages 
481 and 48*2 of the report. The lambardar then has 
priority over the mortgagee only to the extent of the 
land revenue paid by him, and the mortgagee can 
redeem this charge by payment. The order of the 
lower Court then is correct so far ns it goes, and 
I have now indicated what the complete position 
between the parties is. It will be for the lower Court 
to work tlmt out. The application fails and is dis- e 
missed with costs. Counsel's fee for non-applicant 1 J 
(Madho Prasad) Its. 15. 

G.N./R.K. Application dismissed. 

4. (’39) 26 A.I.R. 1939 Nag. 302 : 185 I. C. 780 : 
1939 N. I/. J. 477, Zalliram Buttolul v. Mangul- 
singh Nandlalsingh. 

C. P. C— 

(a) (*40) Chitaley, O. 34 It. 1, N. 5 Pts. 4, 12 
and 13. 

(’ll) Mullu, Tage 1057 Points (x), (f) and (g). 
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Niyogi J. 

Ganpati Uka Koshti and others _ 

Plaintiffs — Appellants 

T. 

Yadao Shrawan and another _ 

Defendants 2 and 3 — Respondents. 
Second Appeal No. G80 of 1938, Decided on 1st 
September 1941, from appellate decree of Second 
Addl. Dist. Judge, Nagpur, D/- 16th August 1938. 


(a) Civil P. C. (1908), O. 21, R. 63 — Mort¬ 
gagee^ objection dismissed _ Suit to enforce 
mortgage without asking explicitly declaratory 
relief—Suit held not bad. 7 

Order 21, Rule 63 does not lay down any specific 
form of relief that a person whoso olairn or objection 
is dismissed is entitled to claim. All that it requires 
is that he should institute a suit to establish the 
right which he claims to the property in dispute 
It does not contemplate that thero should be a suit 
for declaration simplicitcr. If the objector has asked 
for an operative decree for consequential relief the 
“f® fa i lur .® to “k tor an explioit declaration would 

R 63 Civil p“ r , an V , T a 8uit und «* O. 21, 

. 63, Civil P. C.,if such a declaration is neoessarilv 

involved in the granting of the consequenti^dioL 

[P 62 0 2 ; P 68 O 1] 

° D ° f a m0Q6y decreo ’ tho decree-holder 
attached the property comprised in the 

deed in suit. The" mortgagees Z we.lt the St 

gagor filed separate objections to the attach m«nt* 

Tho mortgagor claimed 'the property t Kin and 

the mortgagee asked for the proiertv beinT»M 

subject to their morbrnffe Their rxttwLt* 80 d 

dismissed and tho affid 

being the property of the judgment debtor Th^ 
mortgagees then brought a suit within o n* y J £ 
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i enforce their mortgage against the mortgagor and 
° the auction purchaser. In their plaint the mort¬ 
gagees clearly disclosed the fact of their having filed 
an objection to the attachment and the dismissal of 
their objection. But in the prayer clause they did 
not in express terms ask for a declaration that the 
property belonged to their mortgagor and that he 
was entitled to mortgage it : 

Held that although the relief of declaration was 
not expressly asked tor, that prayer was implicit in 
the challenge thrown out by the mortgagees in the 
plaint and in spite of the dismissal of their objection 
they had a right to enforce the mortgage against 
the auction purchasers. The omission to expressly 
ask for a relief of declaration was only an error of 
form and a technical defect which could not and 
ought not to affect the substance of the claim. The 
suit was therefore one which tell within the ambit 
h of 0. 21, R. 63. [P 63 C 1, 2] 

(b) Mortgage—Suit on—Issue of mortgagor’s 
title raised in mortgage suit—Suit held not bad. 

Ordinarily, in a mortgage suit, the mortgagees 
cannot raise an issue of title of their mortgagor but 
if they are forced to raise that issue by reason of the 
dismissal of their objection in the execution case 
in which the property mortgaged was attached in 
execution of a decree against a third person, the 
inclusion of such a relief does not make the suit bad. 

[P 63 C 2] 

D. T. Mangalmurti — for Appellants. 

V . V. Kcllcar — for Respondents.- 

JUDGMENT. — This is plaintiffs* appeal from 
the reversing judgment of the Second Additional 
District Judge, Nagpur, in Civil Appeal No. 26-A of 
1938, delivered on 16th August 1938. The suit out 
c of which this appeal arises was one to enforce a 
mortgage dated 26th July 1934 executed by one 
Govinda, who was defendant 1 in the trial Court. 
The simple case has become complicated by reason 
of the facts which follow. In Civil Suit No. 1130 of 
1929 one Goma and his brother Gangaram obtained 
a decree against Ganba Daji. In execution of that 
decree they attached the property comprised in the 
mortgage deed in suit. The mortgagees as well as 
the mortgagor Govinda filed separate objections to 
the attachment. Govinda claimed the property as 
his own and the mortgagees asked for the property 
being sold subject to their mortgage. Their objec¬ 
tions were dismissed and the attached property was 
sold as being the property of Ganba Daji. It was 
purchased by one Masha, the father of respondents 1 
and 2. The objections were dismissed on 27th June 
1936 and the suit out of which this appeal arises 
d came to be filed on 14th June 1937 against the 
mortgagor Govinda and the auction purchaser Masha 
who is now represented by respondents 1 and 2. The 
6uit was contested mainly by respondents 1 and 2. 
Their case was that the mortgaged property had 
really belonged to Ganba Daji but that he had exe¬ 
cuted a nominal and colourable sale deed in favour 
of Govinda (the mortgagor) with a view to defraud 
the creditors. Another ground of contest was that in 
the absence of any claim such as was contemplated 
under 0. 21, R.63, Civil P. C., the suit os one for 
enforcing the mortgage was not maintainable. The 
trial Court overruled the respondents* plea that 
Ganba Daji’s sale in favour of Govinda was bogus 
and inoperative. It also rejected the contention based 
on the terms of 0. 21, R. 63, Civil P. C. The result 
was that a decree was passed against the mortgagor 
Govinda and the subsequent auction purchasers the 
respondents. Govinda acquiesced in the decision but 


the respondents preferred an appeal. Tho lower 
appellate Court upheld their contention that the e 
suit was uot maintainable as it was not in terms of 
O. 21, R. 63 of the Code and further that the suit 
being one for enforcing the mortgage could not 
proceed against the respondents who asserted a 
paramount title. The consequence was that the suit 
was dismissed. 


The main question in this case is whether the suit 
ought to fail in consequence of the omission on the 
part of the plaintiffs to ask for a declaration that 
the property belonged to their mortgagor Govinda. 
There can be no question that the plaintiffs were 
bound to establish their claim which they asserted 
in the executing Court in view of the dismissal of 
their objection. In their plaint they clearly disclosed 
the fact of their having filed an objection to the 
attachment and the dismissal of their objection. But 
in the prayer clause they did not in express terms 
ask for a declaration that the property belonged to / 
their mortgagor and that he was entitled to mort¬ 
gage it. It may be remarked that tho plaintiffs, on 
the objection raised by the defendants, sought to 
rectify their mistake by applying for an amendment 
of their plaint. That application was, however, re¬ 
jected by tho trial Court presumably becauso it 
thought that no amendment of the plaint was neces¬ 
sary. Although the plaintiff did not in express terms 
ask for a declaration such as contemplated by O. 21, 

R. 63, Civil P. C., they set out tho relevant facts 
and asserted that the respondents who were subse¬ 
quent auction purchasers were liable to pay the 
mortgage debt. In para. 6 (D) of the plaint they ask 
for such relief as the Court would deem it proper to 
grant. It appears to me that although the relief of 
declaration was not expressly asked for, that prayer 
is implicit in the challenge thrown out by the mort¬ 
gagees in the plaint that in spite of the dismissal of ? 
their objection on 27th June 1936 they had a right 
to enforce the mortgage against the respondents who 
were the auction purchasers. Their 6uit was filed 
within one year’s period provided by Art. 11, Limi¬ 
tation Act. 

Order 21, Rule 63, Civil P. C., does not lay down 
any specific form of the relief that a person whose 
claim or objection is dismissed is entitled to claim. 

All that it requires is that he should institute a suit 
to establish the right which he claims to the pro¬ 
perty in dispute. It does not contemplate that there 
should be a suit for declaration simpliciter. In numer¬ 
ous decisions, it has been held that the words "to 
establish his right to the property** are wide enough 
to cover a suit not only for a declaration but a suit 
for a declaration and consequential relief. In 7 Cal. 
60S 1 it was observed that S. 283 of the old Code, 
which was superseded by O. 21, R. 63, said nothing /: 
as to the nature of the suit and that therefore it was 
open to a person whose goods were illegally sold 
under an execution to follow them into the hands of 
the purchaser or of any other person, and sue for 
them or their value without reference to anything 
which has taken place in the execution proceedings 
except that, under Art. 11, Sch. 2, Limitation Act 
(15 of 1877), he was bound to bring his suit within 
one year from the time when the adverse order in 
the execution proceedings was made. 

In 40 Mad. 733 2 the suit was for compensation for 
the value of the goods wrongly sold in execution in 


. (’81) 7 Cal. 608 : 9 C. L. R. 8, Shiboo Narain 
Singh v. Mudden Ally. 

. (’17) 4 A. I. R. 1917 Mad. 393 : 36 1. 0. 44 o: 40 
Mnd. 733 : 31 M. L. J. 394, Basivi Reddi v. Ram- 
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<pite oi objection and it was held that the expression 
a to “e£tablish” aright means something more than 
to "declare” a right and that it implied necessarily 
everything that was necessary to secure the proper 
enjoyment of the right. The contention that the 
claimant could not combine his claim for damages 
with one for a declaration of his right was rejected 
on the view that 0. 21, R. 63. Civil P. C., did not 
contemplate a suit for a mere declaration. It may be 
conceded that in these two cases there was a relief 
tor declaration claimed in express terms, but that 
was not the crucial point for decision. If it is open to 
unsuccessful claimant or objector to ask for conse¬ 
quential relief and an operative decree, the mere 
failure to ask for an explicit declaration would not 
make the suit any the less a suit under 0.21, R. 63, 
Civil P. C., if such a declaration is necessarily in¬ 
volved in the granting of the consequential relief. It 
is well known that in cases when the plaintiff asks 
o for possession or injunction ho is not under an obli¬ 
gation to ask for declaration as a distinct relief. He 
pays court-fees on the value of the consequential 
relief because the declaration of his right is a neces¬ 
sary incident of the claim for an operative decree. 

In the present case the plaiutifls disclosed all that 
had happened in the execution proceedings including 
the fact that their objection bad been dismissed. In 
spite of the dismissal of their objection, they main¬ 
tained that they had a right to enforce the mortgage 
against the auction purchasers on the distinct aver¬ 
ment that the property comprised in the mortgage 
was owned by the mortgagor and nobody else. While 
asking for consequential relief they also asked for 
such relief as the Court would think it fit to grant 
in the circumstances of the case. They filed their 
suit within one year as prescribed by Art. 11, Limi¬ 
tation Act. When tbe plaintiffs have substantially 
c satisfied all tho conditions of a suit under O. 21, 
R. 63, Civil P. C., they cannot, in the interest of 
justice, be denied the benefit of that provision of law. 
They no doubt put the consequential relief in the 
forefront but that in no way precluded the Court 
from trying tbo issue regarding tho mortgagor’s title. 
In fact the trial of that issue was essential for the 
decision of tbe case. In these circumstances it would 
bo spinning technicality too fine to hold that the 
plaintiffs* suit would not come within the purview 
of 0. 21, R. 63, Civil P. C. 

What is really necessary is to have regard to the 
object of the suit under 0. 21. It. 63 of the Code. 
Their Lordships of the Privy Council in 85 Cal. 202* 
pointed out that the nature and effect of the suit 
contemplated under 0. 21, R. 63 has to be viewed in 
the light what is provided in Art. 17 of Sell. 2. Court- 
fees Act (7 of 1870), which corresponds to Art. 11 of 
the Act of 1908. In that case an unsuccessful claim¬ 
ant hod asked for a declaration of his right and 
for on injunction against tho decree-holder restrain, 
mg him from executing his decree against the pro¬ 
perties which he claimed. While dealing with tho 
question as to the court-fees that tho claimant was 
liable to pay, their Lordships briefly considered tbo 
nature of the suit contemplated by S. 283 corns- 
ponding to O 21, R. 68, Civil P. C„ 1908. Their 
Lordships said that tho oflect of the suit was to alter 
or set aside the summary decision or order of tbe 
civil Court Having noticed the fact that the plaintiff 
ruked for tbo relief of injunction instead of asking 
the Court to alter or set aside tho order which gave 
u=e to tho cause of action, they observed that that 

202 : 35 I-A. 22 : 7 C. L. J. 86: 12 
Misra 169 Kum «i v. Ghanashyam 


was merely a verbal or formal difference. It is clear ( ^ 
therefore that the omission to expressly ask for a 
relief of declaration was only an error of form and aj 
technical defect which could not and ought not to 
affect the substauce of the claim. I, therefore, hold 
that the suit was one which fell within the ambit of 
0. 21, R. 63. Civil P. C. 

Tbe next question is again of a technical nature. 
Can the plaintiffs raise an issue of title of their 
mortgagor in a mortgage suit ? Ordinarily the mort¬ 
gagees cannot but they arc forced to raise that issue 
in this suit by reason of the dismissal of their objec¬ 
tion in tbe execution case. Their suit primarily is 
one under O. 21. R. 63, Civil P. C.. since without: 
getting the adverse order out of their way they can-j 
not enforce their right on the mortgage. If they are 
able to prove the title of their mortgagor then there 
is nothing more left for them to do to obtainadecree 
on their mortgage. The decree on the mortgage 
would follow as a consequence. The defendants’ stand / 
is obviously inconsistent. While they say on the one 
hand that the suit ought to bo filed under 0. 21, 

R. G3 meaning thereby that the plaintiffs ought to 
establish the title of the mortgagor, they wish to be 
discharged from tbe suit because lie seeks to do the 
same. That they cannot be permitted to do. The 
appeal succeeds with costs. The case will now go 
back to tbe lower appellate Court for a fresh hear¬ 
ing on merits and disposal of it according to law. 
The costs of the lower Courts will abide the result. 
Counsel’s fees Rs. 40. 

R.K. Case remanded. 

Q p # Q _ 

(a) (**40)* Chi tale v, 0. 21 R. 63, N. 2 Tt. 10 and 
N. 9. 

(41) Mull a, Page 847, Note ”Sco|>o of suit under 
this rule : Consequential relief.” g 
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Pollock and Vivian Bose JJ. 

Maruti Bansi Tcli — Appellant 

v. 

G. V. Nanjappa Chctty — Respondent. 

Letters Patent Appeal No. 31 of 1938, Decided on 
2nd April 1941, from appellate order of Niyogi J M in 
M. A. No. 155 of 1937, D/- 30th September 1938. 

Limitation Act (1908), Art. 182 (5) — Court 
passing decree transferring it to another Court 
for execution — Application to Court passing 
decree to recall decree and transfer it to same 
Court to which it was already transferred is ap¬ 
plication to ‘proper Court* within Art. 182 (5)_ 

But it is not step-in-aid of execution and hence h 
cannot save limitation : M. A. No. 155 of 1937 
REVERSED. J ' 

A Court which passes a decree does not lose its 
power to execute the decree after it transfers tho 
decree to another Court for execution. Consequently, 
an application to tho Court which passed tho decree 
to recall it from the Court to which it was trans¬ 
ferred by it for cxccutiou and to send it back there 
again would bo an application made to tho “proper 
Court** within the meaning of Art. 182 (6) but such 
an application would in no way assist the execution 
and would therefore not bo a step-in-aid of execution 
and hence would not save limitation under Art 189 (6k 
C87) 24 A. I. R. 1937 Nag. 805, R*l. on (’85) 22 

465 ’ EXVl ' ; M A< N °’ 163 of 1937 ‘ 
IMjVJbtib&D. fp 84 n 1 91 

V. V. Jakatdar - for Appellant. ’ J 

P. N . Rudra — for Respondent. 
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JUDGMENT_This is a Letters Patent Appeal 

against the decision of Niyogi .1. The appeal arises 
' out of execution proceedings. The decree-holder ob¬ 
tained a decree in the Court of the District Munsif, 
Coimbatore, and on the application of the decree- 
holder that Court transferred the decree on 11th 
November 1030 to the Court of the Subordinate 
Judge of Malkapur for execution there. Three years 
later, on 11th November 1933, the decree-holder, 
who had done nothing in the meanwhile, applied to 
the Coimbatore Court with a prayer that the Court 
should send for the decree from tlie Malkapur Court 
and then send it back again for execution there. The 
question is whether this application saves limitation. 
Clause (5) of Art. 1S2, Limitation Act, admittedly 
applies, so the question is whether this application 
to the Coimbatore Court was an application made to 
the “proper Court” to take “some step-in-aid of exe¬ 
cution of the decree.” In I.L.R. (1937) Nag. 4401 it 
b was held that a Court which pas>es a decree does not 
lose its |>ower to execute the decree after it transfers 
the decree to another Court for execution. The same 
point was raised in that case sis has been raised here 
but was not decided. Their Lordships stated : 

“The application was to transfer the decree not to 
a third Court but to the same Court to which it had 
already been transferred. It was accordingly, even 
if granted, a perfectly useless step, and it is a matter 
for consideration whether such a step is a "step-in¬ 
aid” seeing that, if granted, it does not aid.It 

is however desirable to warn litigants against wast¬ 
ing the time of Courts by useless applications (that 
is, applications which if grunted do nothing) merely 
to mark time and save limitation.” 

In accordance with the decision in I. L. It. (1937) 
Nag. 440 1 we hold that the application was an ap¬ 
plication made to the.proper Court, but it was an 
application that, in our opinion, took the decree- 
holder no nearer execution. Apart from the question 
of saving limitation the decree-holder would clearly 
have remained in the same position after the appli¬ 
cation had been granted. If the application was a 
stej>-in.aid of execution it would, under el. (5) of 
Art. 182, save limitation; but it would not become a 
step-in-aid of execution merely because the decree- 
holder made the application in the hope of saving 
limitation. Nivogi .1. relied apparently on the deci¬ 
sion in A.I.R. 1935 Lah. 403.- In that case a decree 
was passed by a Court in Lahore and the decree was 
transferred for execution to a Court in Multan. Sub¬ 
sequently, the decree-holder applied to the Court at 
Lahore (a) to execute tho decree, (b) to transfer it to 
a Court at Amritsar for execution and (c) to transfer 
»t for execution to tho Court at Multan to which it 
had already been transferred. Most of the argument 
< turned on the question whether the application in 
the Lahore Court was an application to a proper 
Court. It was held that the Lahore Court had juris¬ 
diction to entertain tho application, which is the 
view adopted in I.L.R. (1937) Nag. 440* and it seems 
clear that the application for execution in tho Lahore 
Court as well as for transfer of the decree for execu¬ 
tion at Amritsar was necessarily u step-in-aid of exe¬ 
cution. We do not find in that decision any discussion 
ol the question whether an application for transfer¬ 
ring a decree to a Court to which it had already been 
transferred is a step-in-nid of execution. In our opi¬ 
nion, the recalling of the decree from Malkapur and 

l’ 3 , 7 .* ? 4 A I R 1937 Nag. 305 : 173 I. C. 51 : 

I.L/.Ii. (1937) Nag. MO, Visliwanathsingb v. Malm- 

l>ir Parehnil. 

2 -(’35) 22 A.I.R. 1935 Rail. 465 : 157 I.C. 488: 37 

I.L.IL 636 (P3), Kanti Narain v. Madan Gopal. 


the sending of it back there again would, in no way, 
assist the execution and would therefore not be a 6 
step-in-aid of execution. It would therefore not save 
limitation under cl. (5) of Art. 182. The appeal is 
therefore allowed with costs and the application of 
the decree-holder for execution is dismissed as barrel 
by limitation. Costs throughout will be paid by the 
decree-holder. 

G.N./R.K. Appeal allowed. 

Limitation Act — 

(’ll) Chitaley, Art. 182. N. 89, Pts. 5 & G, N. 121, 
Pt. 4. 

(’38) R us tom ji, Page 1799, Pts. 7,8 and Page 1831, 
Pts. 2. 3. 
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Stone C. J. and Vivian Bose J. 

Messrs. Budhulal Jagannalh and others ^ 
—J udgment-debtors—Applicants 
v. 

The IIirdagarh Collieries , Ltd .— 

Non-applicants. 

Civil Revn. Appln. No. 504 of 1940, Decided on 
9th October 1941, for revision of order of Dist. 
Judge, Chhiudwara, 1)/- 15th April 1910. 

(a) Civil P. C. (1908), O. 40, R. 1—Appoint¬ 
ment of limited liability company as receiver is 
not desirable — Nor should judgment-debtor's 
business rival be appointed receiver (Obiter). 

It is not desirable to appoint a limited liability 
company as receiver because a receiver is an officer 
of the Court and thero are inconveniences in hav¬ 
ing a limited liability company as an officer of the g 
Court. It is also not desirable to appoint a busi¬ 
ness rival of the judgment.debtor as receiver. 

[P 65 C 1] 

(b) Civil P. C. (1908), O. 40, Rr. 2 and 1 — 
Court appointing receiver can fix his remunera¬ 
tion at later stage—Order fixing remuneration 
at later stage must be regarded as part and 
parcel of original order of appointment — Both 
original order of appointment and subsequent 
order fixing remuneration are appealable. 

Though the Court lias power to make the order 
fixing the remuneration of the receiver at any time, 
nevertheless it must be regarded as part of tho order 
of appointment. The Court has power to mnko tho 
order fixing the remuneration at a later stage, 
especially if the circumstances arc altered but in 
every such case the order is really a continuation 
of the original order of appointment; at any rate it n 
is so closely connected with the original order of 
appointment that it must be regarded as part and 
parcel of that order. Therefore a person objecting 
must either take tho first order mentioning no 
remuneration as conclusive in tho sense that no 
remuneration is to be fixed or take the order which 
fixes a remuneration at a later stngo as a continua¬ 
tion of the original order. In either event tho 
matter would bo appealable. [P 65 C 2) 

(c) Civil P. C. (1908), O. 40, R. 1 — Receiver 

_Party interested appointed receiver at his own 

proposal—Remuneration oi — Limited liability 
company appointed receiver at its proposal in 
execution of its decree and put in possession or 
judgment-debtor's colliery — Receiver’s com¬ 
mission held should be 5 per cent, on net profits 
of colliery—Receiver held not entitled to com- 
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mission on sales effected by him in pursuance 
-rt 0 f contract by judgment-debtor with railway. 

When a party interested proposes himself as 
' receiver the English rule is that he is usually re- 
quired to act without salary unless by consent. The 
rule is not diflerent in India. Where the decree- 
holder acting to a large extent in his own interests 
is appointed receiver at bis own proposal and has 
not asked that he should be paid any remuneration 
the usual rule ought to apply and it ought to he 
taken that the offer was to act without remunera¬ 
tion and that the appointment was so made the 
order being silent on the point. [P 05 C 2] 

The decree-holder, a limited liability company, 
which was a business rival of the judgment-debtor, 
in execution of its decree proposed itself as receiver 
and was so appointed by the Court and was put in 
possession of the judgment-debtor’s colliery. 
b Held that in the matter of remuneration the 
case of a receiver in insolvency was different from 
the one appointed under O. 40, It. I, and that the 
proper rate of commission of the receiver company 
in the case seeing that the company proposed itself 
as receiver and asked for no remuneration in the 
beginning and that it was largely working in its 
own interests, should be 5 per cent, on the net pro¬ 
fits of the colliery. [P 66 C 1] 

Held further that the receiver was not entitled 
to commission on sales effected by him in pursuance 
,of contract made by the judgment-debtor with the 
railway inasmuch as the question of discharging 
the contract was part and parcel of the management 
and supervision of the mine or at any rate part and 
parcel of its general working. The payment of com¬ 
mission on sales would amount to paying the 
receiver twice over. [p 66 C 1] 

IV. Dull and S. B. Sen —for Applicants. 

B. N . Padhyc and R. F. Rustomji — 

for Non-applicants. 

i Q PPl' ca t*°n for revision is 

directed against the order fixing the remuneration 
of the receiver. It has been fixed at 2.$ per cent, of 
the gross receipts plus 4 annas per ton as sales com¬ 
mission^ The judgment-debtors apply in revision, 
ihe receiver was appointed in the following circum- 
stances. The non-npplicant, which is a limited 
joint.stock company, obtained a decree against the 

n^ n /> S * and “ f A er decrcc P ut in Qn application 

that ar Jl eX ? Ut,0D wns Vlkc] y 10 be flayed and 
that therefore it was just and convenient that a re¬ 
ceiver whom they termed as interim receiver, should 

thoy su 88 €st€(1 that they them- 
d thJnl Sh0U ?• bc the rcceiver9 - On that application 
t was Appointed ex parte and notice 

^ tb ? ? thpr Sldc - The other side (judg¬ 
ment, debtors) put id an objection objecting to the 

ffiS ** fi? Don- applicant J recefver iut 
siaiea that they did not object to any other person 
being appointed They also asked that the decree 

IglgSS'HH 

My company as an officer of the Court. It is also a 
matter for comment that a business riva l of tt,« 
Hgment-debtors should have C appoUtS 
iHowever, we are not concerned with thoso P matters 
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here except indirectly. The main objection raised 
to the revision is that the matter is not revisable C 
because it does not fall under S. 115, Civil P. C., 
and that the order fixing a remuneration being one 
made under 0.40, R.2, is not appealable. The only 
appcalablo orders in respect of receivers are those 
made under O. 40, R. 1 or R. 4. 

This raises a question of considerable difficulty, 
but on the whole we are of opinion that though the 
Court has power to make the order fixing a remu¬ 
neration at any time, nevertheless it must be re-, 
garded as part of the order of appointment.! 
Ordinarily the remuneration would lie fixed at the, 
time of appointment and it is not denied that in 
such a case the appeal could be directed against the 
remuneration fixed and it is obvious that it must 
he so. A party might have noobjection to the appoint-! 
inent of a receiver or even to the appointment of a' 
particular person as receiver provided a reasonable 
remuneration was fixed, but if a receiver could only 
be appointed on a remuneration which, in liis opi¬ 
nion, was unreasonable, then clearly he would 
object to the appointment on the ground that it 
was not just and convenient to have a receiver who 
would prove so costly as to cause a serious loss. If 
that is the position when the order fixing the re¬ 
muneration is made along with tho order of appoint- 
ment, we can see no difference in principle to 
allowing the party to appeal when the order fixing 
tho remuneration is made at a later stage. AVc have 
no doubt that the Court Ijas power to make the 
order at a later stage, especially if the circum¬ 
stances are altered but \vc aro of opinion that in 
every such case the order is really a continuation 
of the original order of appointment ; at any rate 
it is so closely connected with the original order 
that it must be regarded as part and parcel of that 
order. Therefore a person objecting must either 
take the first order mentioning no remuneration as 
conclusive in the seusc that no remuneration is to 
l>e fixed or take the order which fixes a remunera¬ 
tion at a later stngo as a continuation of the original 
order. Iu cither event the matter would, in our opi- 
nion, be appealable. 

Comiug now to the merits, tho English rule 
given in Seton’s Judgments and Orders, Yol. I 
p.74G,is that when a party interested proposes him- 
se f as receiver he is usually required to act without 
salary unless by consent. There is nothing to show 
that the rule is different in India. Here tho non- 
applicant proposed itself as tho receiver. It is clear 
that it was acting to a large extent in its own inter¬ 
ests. It did not ask that it should be paid any renni 
Deration and consequently the usual rule ought to 
apply and it ought to be taken that tho offer was toi 
act without remuneration and that the appoint 1 
men was so made tho order being silent oh the 
point. But however that may be. as we have said 
circumstances may alter and it may he proper for a 
Court at a later stage to make an order idlowim- 
remuneration. Whether it was so proper inU^ 
ease is a matter into which wo need not enter he* 
cause it hns not been raised in that slmna in m?' 

grounds of appeal. Wo aro informed that the non 

applicant has been obliged to sink some ofite 
money in working this colliery and that that Z 
havo been a proper basis for allowing remuneration 
at the stage when the application ^oTZade But 
as wo have said this particular matter i“not’ob Q 
lenged in tho application for rovision ami ‘ 
quently wo can take it that thero wero uffin^' 
grounds, which are not disclosed in f nt 

justifying tho subsequent or£ d lh ° ordor ' 
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What has been challenged is the rate of remu- 
a neration. So far as the 4 annas per ton as sales 
commission is concerned, the learned Jcdge in liis 
order separated two things. He stated that as re¬ 
gards the management and supervision, 2J percent, 
on the gross proceeds excluding the working ex¬ 
penses of the colliery would be proper because the 
receiver was looking after its own interests as well 
as those of the judgment-debtors. But with regard 
10 the question of sales commission the learned 
'Judge stated that though the tender in respect of 
the sales which he was considering had been made 
by the judgment-debtors and though all that the 
receiver had done in respect of the contract with 
Ithe railway was to sign the contract, nevertheless 
the receiver had also to take the burden of dis¬ 
charging that contract and that consequently it was 
entitled to a sales commission. In our opinion, this 
pays the receiver twice over. The question of dis- 
b charging the contract would be part and parcel of 
the management and supervision of the mine or, 
at any rate, part and parcel of its general working. 
In our opinion the proper rate of commission in 
this case will be, seeing that the non-applicant 
proposed itself as receiver and .asked for no remu¬ 
neration in the beginning and seeing that it was 
largely working in its own interests, 5 per cent, on 
the net profits. 

The learned counsel for the non-applicant 
strongly opposes this and points out that the order 
of the lower Court must be read as a whole and that 
what it had meant to give the receiver was roughly 
8 per cent, on the gross receipts. He drew our at¬ 
tention to the rules of the High Court at pp. 158 
and 161 where it is stated that in insolvency mat¬ 
ters the receiver in insolvency wifi ordinarily bo 
paid not more than 5 per cent, and the official re- 
c ceivcr not more than 7 h per cent. The councsl 
stated that the 8 per cent, awarded is very near the 
rate given to the official receivers and contended 
that that would be the proper rate. In our opinion 
an insolvency matter is entirely different from the 
matter which we have before us. Here a business 
rival of the applicants has been made the receiver 
at its own request. It is clear that it has not the 
incentive to make profits which a more disinter¬ 
ested person would have. The business was a going 
concern and there were opportunities for making 
profits. If therefore the receiver-company hasacted 
contrary to what would normally be expected in the 
ordinary course of human nature, it would receive 
its reward in the shape of large remuneration. If, 
on the other hand, it has not been able to show 
large profits, it is only just that its remuneration 
should be cut down accordingly. In our opinion, 
therefore, in these special circumstances 5 per cent, 
on the net profits is the proper remuneration. The 
application is allowed with costs. Counsel’s fee 
rupees 30. 

G.N./Ii.K. Applicatio n allowed. 

C. P. C. — 

(a) (’40) Chitaley O. 40 R. 1, N. 11. 

(b) (’40) Chitaley, O. 40 R. 1, N. 35 and N. ol 
Pt. 1 : O. 40 R. 2, N. 1 and N. 4 ; O. 43 R. 1, 
N. 10. 

(’41) Mulla Tage 1142 Sub-heading (C), Page 1149 
Pt. (W) and Page 1151, Note ••Remunera¬ 
tion.” 

(c) (’40) Chitaley, O. 40 R. 1, N. 35 and R. 2, 
N. 1. 

(’41) Mulla, Page .'42 Sub-heading (6),and Page 
1151 Note‘‘Remuneration.” 
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Niyogi J. 

oil difference beticeen 

Stone C. J. and Vivian Bose J. 

Dharamrajsingh s/o Pooransingh and 
another — Plaintiffs — Appellants 

v. 

Chandrashekhar liao s/o Madhorao,De¬ 
fendant 7 and others , Defendants 1 
to 6 — Respondents. 

First Appeal No. 108 of 1938, Decided on 2nd 
February 1942, from decree of Addl. Dist. Judge, 
Saugor, D. - 6th July 1938. 

••Hindu law—Alienation—Manager—Debt of , 
son’s father—Son’s share can be alienated by * 
non-father manager if no other course open to 
satisfy debt (Per Niyogi and Vivian Bose JJ . ; 
Stone C. J., Contra.) 

The non-father manager can alienate the minor 
son's share to satisfy an antecedent debt of the 
son's father, binding on the son, provided it is 
necessary for him to do so in the sense that owing 
to the circumstances in which the family is placed 
there is no other reasonable course open to him : 
Case law discussed. (P 69 C 2; P 72 C 1] 

[Distinction between father’s and manager’^ 
powers discussed.] [P 71 C 1,2] 

D. N, Chaudhuri — for Appellants. • 

T. L. SUeode — for Respondents. 

STONE C. J.—This raises a question which 
must have been of constant recurrence and upon 
which there is little authority. This usually means 
that the law is generally regarded as so obvious as 
to be susceptible of only one answer. Take the 
following genealogical table: 

A 

1 1 { 

D 

A incurred a debt. There was a mortgage by l‘» 

(to pay off the debt of A) of joint family property. 
Question : Is D’s share bound ? In my opinion \> 
can bind D’s share if the alienation (mortgage) was 
for family necessity: he has no authority to alienate 
to discharge D from his pious obligation. Funda- 
mentally I regard the position as follows : Under h 
Hindu law a manager represents a family ; a father 
and son are linked in many ways. One way is that 
a father may, by incurring debts, impose a liability 
on a son. That liability may arise even though 
there was no necessity to incur the debt (assuming 
that the debt was not of a particular class.) Oh the 
other hand a manager cannot impose on the family 
liability for a debt unless there be necessity. (I dis¬ 
regard, as really founded on estoppel, the case 
where liability is founded on representation ana 
enquiries). Asa father may burden the son so lie 
may alienate the son’s share to discharge the 
burden (father’s right to alienate to discharge 

antecedent debts). , 

The manager may alienate a coparcener s share 
to save that share being taken by a creditor vrho 
has a debt binding on that share if the liability and 

tkNut ic tn the family and not 
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merely to a member of the family. A manager does 
not, in my opinion, represent an individual member 
of a family. He represents the family. He canoot 
for example, sell away the whole share of a parti¬ 
cular member (X) even to pay debts binding on that 
member personally. His authority is not as agent 
for X. He docs not represent X before the world. 
He represents the whole family. A father might 
have been placed in the same position vis-a-vis liis 
family. The position was finally settled in 4G All. 
95, 1 which decided that a father might alienate his 
son’s share to pay an antecedent debt binding on 
the son, necessity or no necessity. A manager on 
the other hand docs not bind a family or a share 
in family property unless there is necessity esta¬ 
blished and unless the necessity is a family neces¬ 
sity. To bind the family it would be necessary to 
show that the debts paid off were incurred for 
necessity; to bind the son’s share it would merely 
o be necessary to show that the antecedent debts 
were the cause of the sale. Assume a debt owing to 
a creditor. Assume the greatest possible pressure, 
the most remorseless creditor. Assume no money 
at all and no credit so far os the family is concerned. 
Can the creditor get at the non-contracting mem¬ 
ber’s share ? If he can, that member’s share is in 
danger. If ho cannot, that member's share cannot 
be lost. Ho can if the debt was for necessity; he 
cannot if it was not. Now suppose the contracting 
party, the person who incurred the debt, be a 
father and the member bo the son. The son, qua 
son, can be made liable under the pious obligation 


rule. But the son, qua son, is not represented by 
the manager (who may or may not be the father). 
The only person who can save him by alienating 
his share is the father (or grandfather) whose debts 
created the obligation binding on the son. He can 
alienate to, or to pay the creditor. The manager 
cannot. It is not a family affair. The necessity, if 
there lie necessity, is not a family necessity. 
Different considerations arise if the debt was for 
necessity. Is it a family necessity that D should 
pay A's debts ? In my opinion it is not. It is a 
personal, pious need imposed noton the family but 
on D. As this results in a difference of opinion the 
appeal will go to a third Judge (Niyogi J.) and will 
abide the decision of the majority. 

VIVIAN BOSE J. — This appeal arises out of 
a suit for foreclosure on a mortgage, and the main 
question is whether ft non-father manager of a joint 
Hindu family can alienate family property so as / 
to bind the share of a minor member when the 
consideration consists of antecedent debts of the 
minor’s paternal grandfather which the minor is 
bound to discharge under the pious obligation rule. 
The mortgage was executed by the first three defen¬ 
dants and the father of defendants 4, 5 and 6 all 
of whom were brothers. Defendant 7 (with whom 
we arc concerned in appeal), is a nephew of the 
executants beiug the son of a predeceased brother. 
His share has been exonerated and the plaintiffs- 
mortgagecs appeal. The following tree will show 
the relationship : 


MADHORAO HARDIKAR 
Sheoram Bhau 


Gopalrao 
Defendant 1. 


I 


Makundrao 
Defendant 2. 


Nilkanthrao 
Defendant 3. 


Bhikajirao 


r 


Shridharrao 
Defendant 4. 


Balkrishna 
Defendant 5. 


The recitals of the deed set out that debts were 
owing as follows : 

(1) Rs. 4000 to Guman Behna. 

(2) Rs, 2000 to Dalchand Singhai. 

(3) Rs, 2000 to other creditors. 

J ^ 0 k na> s debt is traceable to a mortgage 
(Ex. P-1) executed by Sheoram Bhau and others 
and so this Rs. 4000 is antecedent so far as defen¬ 
dant 7 is concerned because it is the debt of his 
grandfather. Dalchand’e debt is traceable to a 
d decree (Ex. P-5) which ho obtained against Gopalrao, 
Makundrao and Bhikajirao. Govindrao, P. W. 2, a 
flmmtom«Bber of the family who is not interested 
in this dispute, and Dalchand, P. W. 8, the oredi- 
toU us that the debt was one of 
bhcoram s debts. It appears to have formed part of 

W *V° h WaS split up at a P artU 
the JSfSth Sh M v m3 time - Responsibility (or 
* qu h oh we ftre concerned here was 
assigned to Sheoram and the rest to Govindrao. I 

d °^ V his evidenM - The remain- 
ing debts are described by Gopalrao (P. W. 1), who 

w h ° 63 debts owi ng to 

petty creditors. He enumerates thro* nt . 

Radhabaliabh Re. 

M’M) H A.I.R. 1924 P. O. SO : 77 I n Gfifl • ak 
A1E95 : 611. A, 129 (P.O.), 
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Rs. 878 and Sadoshive Rao Hardlkar Rs. 250. He 
states that all three debts came down to him from 
his father’s time. These debts are all shown in the 
family account books whioh have been filed. I find 
it proved that, except for Rs. 044-12-0, the debts 
were all of Sheoram’s time. Thus, in my opinion, 
the whole of the consideration (except for Rs! 
644-12-0) is shown to have been for the payment of 
the antecedent debts of defendant 7*8 paternal 
grandfather. There is no suggestion that these 
debts were incurred for illegal or immoral purposes 
and so defendant 7 was liable for them under the 
pious obligation rule. Tho question ia whether 
Gopalrao, as the non-father manager of the family 
had authority to alienate defendant 7’s share in 
the family proporty in order to discharge that 
obligation. 

Their Lordships of the Privy Counoil have exa¬ 
mined and contrasted tho non-father manager’s 
powers of alienation with those of the father in 
46 All. 95.1 The manager’s authority is evidentlv 
based on somo sort of prinoiple of implied agenov 
I recognise that it is not agency proper, especially 
when minors are involved, becauae a minor cannot 
appoint an agent, and their Lordships o! the Privv 
Counoil have held in 25 All. 407* at pV416 (followed 

('08) 25 All. 407 : 80 I.A. 165 : QSar. 483(P C ) 
Gharibullah v. Khalak Singh, ' ' * ' 
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l.y tbe Nagpur Judicial Commissioner's Court in 
a 12 N.L.R. 12 s at p. 15) that there can be no guar¬ 
dian of a minor’s share in joint family property. 
But fundamentally the principle that no man can 
deal with another’s property, or share in property, 
unless he is in some way clothed with authority to 
do so holds good in Hindu no less than in other 
systems of law. In tbe Hindu law the manager is 
clothed with this authority because he is appointed 
such (minors apart) either with the express consent 
or the tacit understanding of the family as a whole, 
and under the Hindu law he is empowered to 
manage its property and to do all things necessary 
for the existence and well-being of the family and 
the preservation of its estate. But the limits of the 
authority rest in the doctrine of legal necessity. 
He cannot alienate for his own purposes. What 
those limits are I shall examine later. The father- 
manager, on the other hand, is not hampered by 
b any such restrictions so faras his sons are concerned 
and can alienate not only his own share in the 
family estate, but also those of his sons, for private 
purposes of his own, provided such purposes are 
neither illegal nor immoral, and provided there is 
a debt antecedent in time and in fact. The problem 
lies not in the enunciation of these principles but 
in their application. What does “necessity" im¬ 
port? Can the father alienate for the satisfaction of 
his antecedent debts even when in the language of 
their Lordships (p. 101) there is no “compelling 
causo”? In other words, can he alienate for an 
antecedent debt even when there are ample funds in 
the family exchequer to enable him to liquidate 
these debts without alienation. 

Necessity can, and indeed has to be viewed from 
two angles, each of which raises its own problems. 
First, the object for which the debt was incurred. 
r Was that a family necessity ? Was it something 
necessary for tho existence or well-being of the 
family or tho preservation of its estate, and if so, 
of the family as a whole or of some individual 
member? Second, was it necessary to incur the 
debt ? Was it necessary to alienato ? Or were there 
enough funds in the family till to achieve tho 
object aimed at without borrowing and without 
alienation ? I conceive that both aspects must be 
present before an alienation by a non-father mana¬ 
ger can be justified. In 40 All.951 at p. 101, quoted 
above, their Lordships state that the manager as 
such cannot bind the estate “without any com¬ 
pelling cause," and in 6 M. I. A. 8934 at p. 423, 
they speak of “pressure on the estate," and the 
“danger to be averted.’’ and at page 424 they 6tate 
that "the lender is bound to inquire into the neces¬ 
sities for the loan, and to satisfy himself as well a9 
d he can, with reference to the parties with whom he 
is dealing that the manager is acting in the parti¬ 
cular instance for the benefit of tho estate." 

All these concepts predicate a certain degree of 
helplessness on the manager's part. They paint the 
picture of a man with no other reasonable course 
left to him ; and that was the sense in which legal 
necessity was interpreted by a Division Bench to 
which my Lord tho Chief Justice was a party in 
1. L. R. (1940) Nag. 20 5 at p. 20. Whether a father- 

3 * l#1 ®> 2 A- I. U. 1915 Nag. 52 : 32 I. C. 242 : 12 
N L H. 12, Asaram v Ratansingh. 

oa d 4 6? ) ° MI K - 893 '• 18 W R - 81 * 2 Sulher 
29(I\C ), Hunoomanpereaud Panday v. Mt. Babooee 

Munraj Konnweree. 

5 (’38) 25 A. I. R 1938 Naf*. 476 : 180 I. C. 827 : 
*• k- R. (1940) Nag. 20, Ganpat Rao v. Ishwar- 
singh. 


manager is bound by the same limitations in the 
matter of his antecedent debts is open to question. 0 
In 4G All. 95 1 their Lordships observed at p. 102 : * 

“On the other hand, there is the obligation of 
the son to discharge his father’s debts, based on 
the doctrine of pious duty, but perhaps reflecting a 
remnant, as suggested by Sadasiva Ayyar J. in 42 
Mad. 711° from the older laws of Manu under 
which the son had no interest during the father’6 
life-time." 

If that is the basis of the rule, then no aspect of 
the law of necessity would appear to be involved, 
but it is by no means certain that it is and their 
Lordships did not decide that it was ; nor do I, 
because that question does not arise in this case. 
Turning back however to the non-father manager’s 
powers, the next question is whether,assuming that 
the element of pressure is present, that is to say, 
assuming that the debt cannot be paid without 
alienation, tbe other aspect of necessity, namely / 
the nature of the debt as opposed to the manager's 
ability to pay it, requires that the purpose for which 
it is borrowed should be one which affects tbe 
family as a whole, or whether it is enough if it 
relates to an individual member ? I have not been 
able to obtain much assistance on this point from 
the authorities. I think their Lordships of the 
Privy Council settled broadly in 4G All. 95* at 
page 104 that the non-fat her manager’s powers arc 
not the same as the father’s in respect of an ante¬ 
cedent debt, but they were not concerned with the 
narrower aspects of the problem which confront us 
here and have not dealt with them. 

In 55 All. 370" the present question arose before 
a Full Bench, and the decision was that the exist¬ 
ence of an antecedent debt would not justify a non- 
father manager in alienating. He can only act for - 
necessity and it was assumed that this would not J 
be a necessity. I went further in 1941 N. L. J. 277 s 
at p. 282 and assumed that it might bo a necessity 
if the debt would not be repaid in any other way. 
But the observations were not necessary for the 
decision of that case and beyond this passing re¬ 
ference, tbe question was not examinod further. 

In my opinion the truo rule lies midway between 
these two extremes and a distinction has to be 
made between a minor and a major son. I think 
the rule is too widely stated in 1941 N. L. J. 277^ 
where, though a minor son was involved, no dis¬ 
tinction was drawn between a minor and a major 
in the obiter remarks referred to. I think the 
manager cannot, qua manager, alienate tho family 
properties, or burden the family estate, except for a 
necessity which affects tho family as a wlio'o as 
distinct from some individual member. Thus, 
family cultivation, food, marriage expenses, funeral n 
ceremonies, and the like, arc matters with which 
the family as a whole are concerned oven though 
the ac’ual matter (e. g., the marriage of one of its 
members) may bo a matter of more immediate per¬ 
sonal concern to only one of tho members. But 
these are all things with which tho family as a 
whole are concerned under the Hindu law, however 
personal they may bo in other ways. As regards 
other matters which tho Hindu law does not look 

6. (’19) 6 AIR. 1919 Mad. 75 : 52 I. C. 625 : 42 
Mad. 711 : 37 M. L. J. 166 (F. B), Armugham 
Chettv v Muthu Koundan. 

7. (’33) 20 A.I R 1933 All. 273 : 142 I C 333: 55 
All 370 : 1933 A. L. J. 123 (F. B.). Chiranji Lai 
v. Bankcy Lai. 

8. (’41 1 28 A. I. R. 1941 Nag 255 : 196 I. C. 367 : 
1941 N. L. J. 277, Rambbaoo v. Gurudayal. 
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upon ns matters of family concern, for example, 
i the personal debt of one of the members, the 
manager has no more concern with it. if the mem¬ 
ber in question is a major, than aoy other coparce¬ 
ner. The person concerned can, of course, ulicuate 
his own share in this province but whether he 
chooses to do so or not is his affair. The manager 
cannot act on his behalf unless he is authorized in 
other ways, in which case he would not be acting 
qua manager but in some other capacity. If, how¬ 
ever, the person concerned is a minor, then I think 
the position is different and 1 think that the mana¬ 
ger can then act in much the same way as a guar¬ 
dian of an infant can act when there is no joint 
family. The leading case on the question of neces¬ 
sity is 6 M. I. A. 393. 1 It will be observed that 
there was no joint family there. The infant heir 
was the sole owner of the property and the acts 
were the acts of his mother acting as the de facto 
manager of his estate. The plaint had described her 
as the de facto guardian and had set out that 
she was managing in that capacity, and their 
Lordships stated at page 414 that it is " a strain¬ 
ed and untrue construction to assign any other 
character to her acts than that which the plaint 
ascribes to them, notwithstanding the use of 
terms inconsistent with it." 

But in the alienation complained of she bad not 
purported to act as "guardian" but as "proprietor" 
and so it was not a case of a guardian of a minor’s 
estate purporting to alienate her ward’s property on 
his behalf for a necessary purpose, and that was 
the view of the case which had been taken in the 
Suddar Dowanny Adawlut ( see p. 413). Their Lord- 
ships, however, took the view that though she had 
purported to act as "proprietor" she had not there¬ 
by intended to set up titlo in herself and was only 
purporting to manAgo her son’s property and they 
treated her accordingly as tho "de facto manager," 
and their remarks wore directed to the powers of a 
do facto manager to alienate. As I have said, these 
observations have been extended to managers of 
joint Hindu families and now, in a sense, form the 
basis of the Jaw applicable to such managers. It 
seems obvious to me that some one must have the 
right to manage the personal affairs of a minor 
member of a joint Hindu family, and as no guardian 
can bo appointed of his share in the joint family 
property, the only person in whom these powors can 
rest is the manager, and the limits of his authority 
are, I think, as set out in 0 M.I.A. 393.* To hold 
otherwise would put these minors to great loss. For 
example, as in their Lordships’ case, the alienation 
might take the shape of a mortgago at a low rato of 
interest roado to pay off an earlier mortgage of tho 
ffttw at a much higher rato. This, as their Lord- 

rj r rked ,', " ou , ld P rima be beneficial. 

‘ u B Could b8 done the debt on the old mort- 

and in th 0 8 c°n°d n M Welli ? 8 at a high rato of intorfst 
and in tho end the minor might well lose all be- 


cause it is clear that at some point of time he would 
have to pay and his share in the joint family estate 
could then he reached. But in any case, whatever 
the reason, I think their Lordships have settled 
this point. In 6 M.I.A. 393* one of the items of 
consideration was the satisfaction of an antecedent 
debt of the father and their Lordships clearly reco¬ 
gnized that that would justify alienation pro tanto 
provided it was otherwise "for the benefit of the 
estate," by which I understand their Lordships to 
mean that the manager has no other reasonable 
course left. At p. 420 their Lordships say, "and 
as to part, at least — namely, the ancestral 
debt — there is, in the opinion of their Lordships, 
ground to raise a prima facie presumption in the 
appellant’s favour of a consideration that binds the 
estate." 

My conclusion then is that the non-father manager 
can alienate tho minor son’s share to satisfy an 
antecedent debt of the 6on’s father, binding on the 
son, provided it is necessary for him to do so in 
the sense that owiDg to the circumstances in 
which the family is placed there is no other 
reasonable course open to him. (His Lordship 
after discussing evidence concluded as follows) . 
I desire to animadvert on the omission of the 
learned Judge of the lower Court to decide this 
question. The matter was raised in issue G and the 
learned Judge merely remarked that the issue re¬ 
quired no finding because of his conclusion on other 
points. Their Lordships of the Privy Council have 
commented on this practice on more than one occa¬ 
sion and this Court is frequently obliged to criticise 
Judges in the Courts below for omitting to decido 
important issues in appealable cases. It throws os 
it has thrown in this case, an unnecessary harden 
on the appellate Court and wastes much of its time. 
I consider that tho appeal should be allowed, but 
only partially. In my opinion the minor defen¬ 
dant 7 is only liable for R$. G811-11 G of the debt. 
This should therefore be treated as tho principal 
so far as he is concerned and interest should be 
calculated on that. The decree of tho lower Court 
should, in my opinion, be modified accordingly. 

(On difference of opinion between Stone C. J. aud 
Bose J., the appeal was referred to Niyogi J. who 
delivered the following judgment) : 

NIYOGI J.—This appeal has come to mo under 
S. 98. Civil P. C., in consequence of difference of 
opinion between tho learned Judges of the Division 
Bench on a point of law. The question which I havo 
to decido is whether a manager of the joint Hindu 
family, who is not a father can alienate the share 
of a minor member to satisfy the antecedent debts 
incurred by the minor member’s grandfather and 
whether his alienation requires justification by legal 
necessity. The following pedigree shows tho relation¬ 
ship of the parties. 


MADHORAO HARDIKAll 
Sheoram Bhau 
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Gopalrao 
defendant 1 
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The mortgage was executed by Gopalrao, Makund- 
a rao, Niikanthrao and Bhikajirao affecting she share 
of all the members of the join: family, including 
defendant 7, Chandrashekar Rao. The mortgage 
had been executed to satisfy the debts and liabili¬ 
ties incurred by Sheoram Boa a except 3 small 
amount of Rs. 644-12-0. The trial Coart exonerated 
defendant 7 from liability to pay the mortgace debt 
on the ground that Go pal rao, who was the manager 
of the joint family but not the father of defendant 7, 
was not competent to mortgage the share of defen¬ 
dant 7 merely for the purpose of paying off antece¬ 
dent debt of defendant 7’s grandfather. It found 
that so far as defendant 7 was concerned the mort¬ 
gage executed by Gopalrao had cot been proved to 
have been jostiued on the ground of legal necessity 
or bene ns to the estate. On appeal Bose J. was of 
opinion that a con-father manager was competent 
to alienate the share of a minor member to satisfy 
b the antecedent debts incurred by the latter’s grand¬ 
father provided that the circumstances of the family 
were such as to leave no other reasonable coarse to 
satisfy the debts. The learned Chief Justice was of 
opinion that the non-father manager was not com¬ 
petent to alienate the minor member’s share for 
discharging the antecedent debt of his grandfather 
as the debt did not constitute a family debt but only 
imposed a pious obligation on defendant 7 to dis¬ 
charge it- The point in controversy appears to be 
whether or not the debts which had been incurred 
by Sheoram Bhau, the grandfather of the minor 
member, and the father of the alienating members, 
constituted the debts of the family or were merely 
personal debts, of the alienating members. The dis¬ 
tinction between a debt which is a family debt and 
a debt which is a personal debt may be elucidated 
with the aid of the following illustration : 
c A 

_I 

I I I 

BCD 

I 

E 

If A incurs debt which is not tainted with ille¬ 
gality or immorality, A’s sons B , C and D and 
grandson E would be under a pious obligation to 
pay inasmuch as the family consists of a father, 
sons and grandson. The antecedent debt of A would 
also be a family debt since there i3 no one in the 
family who is not either son or grandson of A , the 
borrower. Let us take another instance. Instead of 
A borrowing the debt, B f C and D borrowed it. In 
such a case also, the debt so far as £ is concerned, 
would fce a family debt although he is bound to pay 
the debt by reason of his pioas duty to pay off his 
father’s debt. Let us take a third instance. The 
debt is borrowed by B and C only. That debt, not 
being the debt of D , would not be binding on E 
unless it 13 proved to be for legal necessity, i. e., it 
was necessary to incur it for a certain family pur¬ 
pose of a binding nature. If the debt is proved to be 
for legal necessity then it becomes a family debt 
wuieh every member of the family would be bound 
to us take one more instance and the last 

one. The dMS i 3 incurred by D alone. That debt 
would be binding on his son under the rule of son’s 
F-ous obligation. It would not be a family debt. 

“j* on ^7 in the last instance that the question 
would really arise 33 to the competency of B to 
alienate E's share only to satisfy the debt of his 
P- .That is purely a personal debt of D 
wnich is binding only on his son E, but on no 
other member. Consequently, it is not a family debt. 


A. I. R. 

Not being a family debt, it is not incumbent on the 
manager of the family to discharge it. If D is alive e 
he can dispose of his and E's share to satisfy his 
antecedent debt. If D is dead, E t if he is a major, 
is entitled to do so. It is only when D is dead and 
E is a minor that the manager of the family would 
be required to arrange for payment of the personal 
debt of E. He cannot dispose of E's share for the 
simple reason that the debt is one that was incurred 
by D. E's father. He can do so only if D’s debt 
cannot be satisfied except by alienating E's share, 
that is to say, to remove the pressure of that deb: on 
E’s share. The present case is of the type des¬ 
cribed in the first illustration. Sheoram Bhaa had 
incurred the debts. Those debts were binding on ail 
his sons and grandsons as they were not proved to 
have been tainted with illegality or immorality. 
The rule affecting the son’s liability was declared 
by their Lordships to extend equally to grandsons 
and great-grandsons in 48 All. 518 s at p. 527. The / 
pious obligation rule affects the grandsons and 
great-grandsons no less than the sons. The princi¬ 
ple was stated by their Lordships at p. 524 ibid in 
these words : 

“The law of the Mitakshara proceeds on a logi¬ 
cal basis ; rights are created by birth op to the 
third generation, viz., son, grandson and great- 
grandson ; the son of a grandson is entitled equally 
with his father to question the validity of debts 
contracted by the ancestor after his birth. His ob¬ 
ligation to discharge the valid debts of that ances¬ 
tor is therefore co-extensive with the rights.’’ 

It is clear that the pious obligation rule extends 
over three generations because they acquire inte¬ 
rest and rights by birth. Since the Hindu law 
makes no distinction whatever between the rights 
and liabilities of sons and grandsons, it most follow 
that the debts borrowed by E's grandfather (torn- “ 
mg to the illustrative pedigree) stand on the same 
footing as those borrowed by E's father. E and his 
uncles would be under a common liability to satisfy 
that debt out of their respective share in the joint 
Hindn family property. Turning to the facts of the 
case, it is incontestable that the mortgage debt to 
the extent that it included the antecedent debts of 
the grandfather of defendant 7, was binding on 
every member of the above pedigree (para. 3) under 
the pious obligation rule and as the family con¬ 
sisted of no other members bat the sons and grand¬ 
son of the borrower, and obviously constituted the 
family debt which the manager of the family would 
be competent to discharge as representing the 
family as a whole. It is, therefore, clear that 
Gopalrao as the manager of the family had fall 
and unquestionable authority to execute the mort- 
gage for discharging Sheoram Bhan's debts affecting r ~ 
defendant 7’s share. 

That part of the mortgage debt under considera¬ 
tion which was not the antecedent debt of Sheoram 
Bhaa would manifestly not be binding on defen¬ 
dant 7 unless it was justified by legal necessity and 
there is no disagreement on the point. The learned 
Judges of the Division Bench do not dissent from 
the trial Court’s finding that they were not proved 
to have been incurred for legal necessity. The mort¬ 
gage therefore would be binding upon defendant 1 
to the extent of Rs. 6811-14-6 as indicated in 
Bose J.'s opinion. On behalf of defendant 7 much 
stress is laid on 55 All. 370 7 and it is urged that 
the manager had no power at all to mortgage h:s 

9. (*26) 13 A T-R 1926 P.C. 105 : 93 LC. 1031 : 48 

AIL 518 : 53 LA. 204 (P.C.), Masit Uilah v. 

Damodar Prasad. 


1942 


Dharamrajsingh v. Chandrasekhar Rao (Niyogi J.) Nagpnr 71 


share as he was not the father. Their Lordships of 
a the Allahabad High Court nowhere say in that case 
that a non-father manager is not competent to 
alienate the share of a minor member under any 
circumstances. If that had been their view, they 
would not have remanded the case for further 
enquiry on the point of legal necessity affecting the 
two mortgages executed by Chiranjilal's father. 
Reading the judgment as a whole, I have no doubt 
that the competency of the manager to alienate a 
minor member’s share for debts binding on the 
minor member was never in question. 

Their Lordships of the Allahabad High Court, no 
doubt, say that the question whether the debt is 
antecedent debt or not arises only when the father 
makes a transfer. As I understand it, it means that 
a manager, unless he is a father, cannot impose an 
obligation on the other members of the family to 
, pay the debt incurred by himself previous to tho 
J transfer. That is clear from the observation mad© 
at page 374 "that it is the privilege of the father 
alone to burden the family estate by a mortgage, 
by discharging an antecedent debt, which must be 
a debt of his own.” I cannot accede to the inter¬ 
pretation sought to be put on that judgment that in 
regard to a debt borrowed by the father for the 
satisfaction of which the transfer is made by the 
manager the father’s debt, even though independent 
of tho family property, must be proved to have been 
incurred for legal necessity. That would be contrary 
to the principle on which the ruleof pious obligation 
to pay father’s debt is founded. The pious obligation 
of the son or grandson arises from the mere relation 
of the father and son or grandfather and grandson 
and the legal duty flowing from it is independent 
of the question whether the debt was incurred to 
c ***** tho famil y necessity or only to satisfy debt of 
father or grandfather. It mast be conceded on the 
authority in 46 All. 05» that the debt to be antece- 
dent must be independent of, and severable from 
the property on which its burden is laid by the 
father. That means that if the father borrows debt 
on the security of mortgage of joint family property 
the debt so borrowed is not antecedent because it 
forms part and parcel of the transaction of the 
mortgage and is not independent of it. As pointed 

2Vftoio I f )rdS o h iP S ° f the Pri *y Council in 
44 All. 368 at p.374 the antecedency is antece- 
dency to the mortgage itself, i. e., a mortgage 
by tba ,a ‘bor and mast be disconnected 

39 All 4W?»r 8 V n ,aCt «"•» as ^ time. In 
. L wns pointed oa ‘ ‘ b *‘ ttn antece. 

fi® .* iS* m .u 3t 1)0 quite di8tinct the debt 
incurred on the mortgngo itself. So. when a non- 

d “Kor alienates joint family property to 

d lh ? deb ‘ 8 incurred by tho father of the 

muathn Th 036 Bbar ® 18 '“eluded in the alienation it 

J ha ‘ thc j\‘ bcr ' 3 debts answer the 

the fitW u ® nteceden deb ‘. ‘ b at is to say. that 

X “S i" n a r d “ 11? 

d^bt Fi if thit n ia h nro X ^ Ut ib V 

be binding 

bi?d e l a e na ^u h f P r °P er ‘y. ‘be alienation wluld 
. lf 19 me rely shown that it was to 
satisfy his antecedent debt. If. however, the transfe? 

apsasiE 
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is not by the father then to justify the alienation 
the proof of mere existence of father’s antecedent 
debt will not suffice, but it must be coupled with 
the existence of legal necessity for the alienation. 
The transferee will have the burden on him of pro¬ 
ving that that antecedent debt of the father could! 
not be satisfied otherwise than by transfer of the 
minor member’s share. The judgment in 55 All. 
370" can be properly understood with the aid of tho 
following illustration: 

A 


B C 

I 

D (minor). 

If B borrows a debt in 1920 and transfers the 
joint property including thc shares of C and D , in 
1922, his transfer cannot bind C D simply because 
it was an antecedent debt at the date of the transfer. / 
That is plain enough. If C borrows a debt in 1920 
and dies with thc result that B has to take steps to 
discharge it, though it is solely binding on D 
(minor), there will arise the consideration whether 
C s debt was borrowed on his personal security or 
on the security of joint property. If it is the former, 
it is an antecedent debt for which the father, C, 
could himself have transferred the property. It 
would therefore bind his son (/>) unless it was tain¬ 
ted by illegality or immorality. If on tho other 
hand C‘s debt was borrowed on mortgage of joint 
property, that debt would not bind his son ID ) 
because it is only antecedent in time and not in 
fact. In 55 All. 3707 it was proved that Chiranji- 
lal’s father had executed mortgage in 1916 and 
1919 presumably to secure debts which wero not 
then pre-existing but borrowed as a part of the 
mortgage transaction. This point does not clearly 0 
appear in the judgment but it arises by necessary 
implication from the reference made to tho propo¬ 
sitions laid down by their Lordships of the Privy 
All 95.1 The principle laid down in 
55 All. 37<R was that when a non-father manager 
alienates family property to satisfy a debt incurred 
by the father of any member of the family, ho must 
inquire whether the father's mortgage was for pay¬ 
ment of his pre-existing debt or to secure a debt ho 
borrowed at the time of thc mortgage. If the debt 

a V. ' 9 la “ er 1 k ' nd 'be must satisfy himself that 
the debt was justified by legal necessity. This was 
the view I took in A.I.R. 1937 Nag. 327.12 
Bose J. has found that out of the consideration 

tlo alht JTi ‘“i S K il * R3 ' G811 - I4 - C represented 

the debt which had been incurred by and binding 
on Sheoram Bhau. the grandfather of defendant 7 
He wouM therefore be bound to pay that amount as it h 
was clearly the antecedent debt of tho grandfather 
Inasmuch ns the family at the date of the moll 
gage consisted of none but tho sons and grandsons 
of Sheoram Bhau, who wero nil under a pious obli 

which t° P o r hat de , bt ' U b “ ama ‘bo family debt' 
which it was imperative on Gopalrao «« 

to discharge. It has been found by Boso J and n'nt 

disputed that the debt could not be d’isnhL i 

otherwise than by executing the mortgage. Fo r the 

foregoing reason I agree with Bose J that the 

plaintiffs' suit should be decreed with costs 

defendant 7 to the extent of Its. 6311 14 r “ St 

tercst allowed by the trial Court on the 

C»rt will draw „p . 

12. (*37) 24 A.I.R. 1937 Nag. 827 : 172 I C doa 
Chunnilal Dhurajmal v. Chakkilal. ' 
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defendant 7 as indicated above providing three 
O months’ time for payment. Defendant 7 will pay 
the costs of both the Courts. 

R.K. Decree modified. 

Hindu Law — 

(’40) MuUa, Page 271 Ft. (r); Page 274 pt. (o). 

(’38) Gour, Page 444, pt. 5. 
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Niyogi J. 

Bhagwandas Sliamlal Shrawagi — 

Defendant 2 — Appellant 

v. 

Hiralal Sliamlal Shrawagi and another. 
Plaintiffs 1 and 2 and another , 
k Defendant 1 — Respondents. 

Second Appeal No. 442 of 1940, Decided on 12th 
September 1941, from appellate decree of Addl. 
District Judge, Khamgaon, D/- 21st March 1940. 

Partnership — Contribution — One partner 
paying partnership debt is entitled to contribu¬ 
tion from other partners. 

When one of the partners pays off a debt due by 
partnership, he is entitled to compel contribution 
from his other partners for the reason that the 
claim for contribution is independent of the con¬ 
tract of partnership and is not connected with the 
relation of partnership : (1857) 2 H. A N. 319; 26 
Cal. 254; 18 Mad. 134; (’33) 20 A. I. R. 1933 Mad. 
755 and (’39) 26 A. I. R. 1939 Mad. 508, Iiel. on. 

[P 72 C 2; P 73 C 1] 

A. L. Halve — for Appellant. 

c W. B. Pendharkar and G. T. Bliide — 

for Respondents 1 and 2. 

JUDGMENT. — This is defendant Bbagwan- 
das' appeal from the concurring judgment of the 
Additional District Judge, Khamgaon, in Civil 
Appeal No. 22B of 1939, delivered on 21st March 
1940. The appellant and respondents, Hiralal, 
Jankilal and Nihalchand, were carryingon business 
in partnership under the name and styleof "Sharu- 
lal Balchand” ofTelhara. They had borrowed from 
one Mangniram Rs. 1900 for their partnership busi¬ 
ness on a hundi executed by their agent Motilal. 
Mangniram obtained a decree against them indivi¬ 
dually in Civil Suit No. 6 B of 1936. In execution 
of that decree, coercive processes were issued against 
all of them, but Hiralal and Jankilal alone paid the 
decretal amount of Rs. 2700 to Mangniram. The 
present suit was filed by Hiralal and Jankilal 
d against Nihalchand and Bhagwandas to recover 
Rs. 1471 8-0 including interest from them by way 
of contribution. The claim was contested on several 
grounds namely, that the alleged payment of 
Rs. 2700 was not made and if made was a collusive 
payment, that the decree in the previous suit camo 
to be passed in consequence of the negligence on the 
part of the plaintiffs to defend that case and that 
the plaintiffs being the partners could not maintain 
a suit for contribution. The defence failed in both 
the Courts below. It is unnecessary to consider all 
the contentions inasmuch as tho only point of law, 
which arises in this appeal and was argued on 
behalf of the appellant, was that the suit as one for 
contribution was not maintainable against the 
defendants who were partners and that the proper 
remedy of the plaintiffs was to file a suit for disso¬ 
lution and rendition of accounts of the partnership. 
It is pertinent to notice that Nihalchand one of the 


defendants acquiesced in the decree of the trial 
Court. It is remarkable that in the suit for dissolu- c 
tion of partnership and for accounts filed by the 
plaintiffs, the appellant denied that there wa 9 any 
partnership. Be that as it may, tho point for deter¬ 
mination in this case is whether the present suit is 
not tenable. I have no doubt that it is tenable as 
has been held by the lower Courts. 

In England formerly no action at law could be 
maintained by one partner against another if it in 
any way involved taking a partnership account; for 
although the right to an account was a legal right, 
the old action of account, at least between partners 
had long become obsolete and Courts of law had no 
machinery enabling them to do justice in matters 
of account. Consequently, it became settled that 
actions involving accounts between partners could 
not be sustained. But the Judicature Acts and Rules 
materially altered the law relating to actions be¬ 
tween partners as would appear from the law sum- / 
marised at pp. 648-657 in Lindley, on Partnership, 
Edn. 10, 1935. It is now well recognized in Eng¬ 
land that there can be a suit for contribution by one 
partner against another in respect of a particular 
item of loss. If some of a number of partners gave 
their promissory note for belter securing payment 
of a debt owing by them and their co-partners, and 
one of tho makers of tho note was compelled to pay 
tho whole amount of it, he was entitled to sue each 
of the other makers of the noto for his proportion 
of the sum so paid. That was decided by tho Court 
of Exchequer in (1857) 2 H. & N. 319. 1 Tho prin¬ 
ciple of the decision was that the right to contribu¬ 
tion arose in respect of a matter not involved in the 
general account and did not depend upon the cir¬ 
cumstance that the makers of the noto were part¬ 
ners. That principle was applied in 26 Cal. 254, 2 
which was a suit for contribution between tho part- 0 
ners in respect of a debt incurred tor the partner¬ 
ship but paid by one of the partners. The same 
view was taken in 18 Mad. 134, 3 A. I. R. 1933 Mad. 
755 4 and A.I.R. 1939 Mad. 508. 6 In all these cases 
it was held that when one of the partners pays off a 
debt due by partnership he is entitled to compel 
contribution from his other partners for the reason 
that the claim for contribution is independent oi 
the contract of partnership and is not connected 
with the relation of partnership. In all these cases 
tho creditor of the partners had obtained a decree 
against them and one of the partners who sued for 
contribution had discharged that common debt. 

In tho present case Mangniram, the common cre¬ 
ditor of the partners had filed his suit (Civil Suit 
No. 6-B of 1936) against them as distinct indivi¬ 
duals who were jointly and severally liuble to pay 
his debt. He took out execution against each of h 
them and recovered tho amount from Hiralal and 
Jankilal. Tho sum of Rs. 2700 which they had to 
pay cannot be treated as an item in the partnership 
account. As soon as that amount was paid off by 
Hiralal and Jankilal out of their private resources 
the partnership debt was satisfied and they became 
the creditors of the non-paying partners to tho ex- 

1. (1857) 2 H. & N. 319 : 27 L. J. Ex. 116 : 115 
R. R. 561, Sedgwick v. Daniell. 

2. C99) 26 Cal. 254 : 3 C. W. N. 299, Durga Pro- 
sonno Bose v. Raghu Nath Dass. 

3. (’95) 18 Mad. 134, Subbarayudu v. Adinarayudu. 

4. (’33) 20 A. I. R. 1933 Mad. 755 : 145 I. C. 858, 
Ellappa v. Swaminatha. 

5. (’39) 26 A. I. R. 1939 Mad. 508 : 185 I.C. 62 : 
(1939) 1 M. L. J. 825, Kannayya Reddi v. Muthu 
Reddi. 
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tent of their liability. The plaintiffs' suit was one to 
enforce their equitable claim for contribution as can 
they discharged an obligation which under the joint 
contract, the defendants were liable to pay indivi¬ 
dually. Such a suit obviously cannot be regarded as 
one for account of partnership. The appeal is dis¬ 
missed with costs. 


R.K. 


Appeal dismissed. 
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Gruer J. 

Bishambhardas s/o Chiron jilal Agarn al 
and others — Applicants 

v. 

Mukta s/o Ealka Teli — Non-applicant. 
Civil Revn. Appln. No. 534 of 1940, Decided on 
b 11th November 1941, for revision of order of Second 
Sub-Judge, Nagpur, D/- 2nd August 1940. 

(a) Criminal P. C. (1898), S. 476—Civil Court 
acting under S. 476 does not cease to be civil 
Court—Revision against its order under S. 476 
lies under S. 115, Civil P. C. 

A civil Court does not cease to be a civil Court 
when it is considering an application made to it 
under S.476,Cr.P.C.and therefore for purposesof that 
application it must bo governed by the provisions of 
Civil Procedure Code and not by those of Criminal 
Procedure Code. Consequently, an application in 
revision against tho order of a civil Court actinr 
under S. 476, Criminal P. C. f lies nnder S. 115, 
Civil P. C.: (MO) 27 A. I. R. 1940 Mad. 465 (F.B.), 
Rel.on. [P73C2] 

(b) Criminal P. C. (1898), S. 476 — Person 
c against whom inquiry under S. 476 is started is 

not accused but potential accused. 

It is not correct to say that a person is in the 
position of accused as soon as an inquiry under 
S. 476 is started against him. His position is that 
of a potential accused. [P 74 q j] 

(c) Criminal P. C. (1898), Ss. 476 and 94 — 
Civil Court acting under S. 476 cannot have 
recourse to S. 94 and cannot compel person 
complained against to submit to examination or 
produce documents against his own interests — 
But it can give him opportunity to appear and 

ffer examination and can draw inference 
against him for failure to do so. 

A civil Coart acting under S. 476 does not cense 

l«M!'A c 1 ou . r , Urilllhe ' eloreit caonot have re - 

A whom 1 4 ' C 0 D, P el the P^son against 

* r a tet th rr plain . ,s made again3t Lis * >n i ° 

S"* 0 e “? 1 * nat,on °r produce documents 
1 ° te - e ? t3 ; .f uch a Procedure would 

denM Ari U pim^ C, . p e , ,ald down >“ s - 130, Evi- 
i°) 27 A. I. R. 1940 Mad. 465 (F B ) 

37*081 52 3 n V‘ I R- 1923 Mad - 136 

37 Cal. 52. Drttng. [P 73 C 2; P 74 C lj 

Oourttolivnti. h® P° r,ectl y proper (or the civU 
Z?“ r ‘the person complained against an op- 

S^h^d and Vh 9 ®* 1 ° nd - Bufler exa ®ination i( he 

R. N. Padhye and V. K. Sanghi — 

27. If. Dharaskar - (or 

CiSl R pr R C^ i3 i8 an “PPHeation under S. 115. 

£• war ssasr sa 


Second Class, Nagpor, has decided that the Court 
can examine the present applicants on oath in these A 
proceedings and call on them to produce documents 
which are in their possession. The issuing of a sum¬ 
mons under S. 94, Criminal P. C., was orderec 
against them. The non-applicant Mukta had movecJ 
the Court to take action against them for giving 
false evidence in Misc. Case No. 47 of 1935 of that 
civil Court. Applicant 1, Bishambhardas, was a 
party, viz., an objector, in these proceedings, while 
tho two other applicants were his witnesses. Bish- 
ambhardas’s objection was dismissed, as was bis 
appeal to the Additional District Judge. Both sides 
then preferred appeals to the High Court. In March 
1939 both appeals were dismissed as withdrawn 
without leave to file future appeals. 

In his reply to the application under S. 476, Cri¬ 
minal P. C., Bishambhardas said that in the appeal 
preferred to the High Court the parties compromised . 
the claim and hence the objection and appeal were J 
dismissed; he added that as the case was compro¬ 
mised no application as the one made lay. This 
plea is again argued before me, and it is said that 
in these circumstances the application to prosecute 
is an abuse of the process of the Court, and it should 
have been dismissed forthwith. I find however that 
in reply it was denied by the other side that the 
appeal was compromised; Bishambhardas withdrew 
his appeal unconditionally. The copy of the order 
dismissing the appeal certainly makes no mention 
of compromise. The point is not yet taken up by 
the lower Court, and it is not proper for mo to go 
into it, especially when the facts about tho compro¬ 
mise are in dispute. What was argued as a preli¬ 
minary point on 20th July 1940 was whether tho 
present applicants should be compelled to give evi¬ 
dence and produce documents in these proceedings 
in spite of their objection. The order is confined to 9 
these points. If the inquiry is to go on, the learned 
Judge will doubtless consider tho other point in due 
coarse. 

Learned counsel's objection to the procedure 
adopted is that the civil Court had no jurisdiction 
to act under S. 94, Criminal P. C.; although con¬ 
ducted in accordance with S. 476, Criminal P. C. 
the inquiry is by a civil Court, and S. 94 of tho 
Code is not available to it; further the applicants 
are in the position of accused persons, and the pro¬ 
visions of the Civil Procedure Code requiring parties 
to give evidence and produce documents do not apply 
to them. Comment is also made on the delay in 
making the application. But here again, that is not 

“ft 1 " 1 “P * n * he ^der. The other side had 
pointed out that it had to wait until the appeal was 

d ^ ed - a " d ,f scrta tha ‘ * a «=‘ed with Enable 

p ^. ,? t i! ude thereafter - In I L -R- (1940) Mad 762* h 
a Full Bench held thnt a civil Court does not cease 
o be a civil Court when it is considering an appS 
t.on made to it under S. 476. Criminal P. C.. jf 
(or purposes o( thnt application it remains a civil 
Court it must be governed by the provisions of Vo 
Civil Procedure Code and not b/CTuh^Cri 
mmal Procedure Code. It is in accordance with that 
view that an application in revision aga inst the 
order o( a civil Court acting under S 47 ft i 

P. C.. is preferred under S. 115 civil P C HUtt 
present one It would foliow (rom the above thal Z 
lower Court could not take action under <5 ot e 
minal P. C. No doubt, a civil ZSfcf'&X 

('^) 27 A.Lit. 1940 Mad. 465' 189 T p rqu- 41 
Nadar." < ' Knmaravel Nadar v. ShLimugn 
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issue summons for attendance and production of 
a documents; but the penalties for disobedience would 
be different, for instance, dismissal of suit or striking 
out of the defence. In 45 Mad. 928- at p.947 Coutts- 
Trotter J. observed that it was unfair to order plain¬ 
tiff to produce a document for the sole purpose of 
considering whether or not a prosecution should be 
launched upon it. Learned counsel for the applicants 
has argued that his clients are in the position of 
accused ns soon as this inquiry started and so they 
cannot be compelled to give evidence against them¬ 
selves or produce documents against their own inte¬ 
rests. I should rather say they are potential accused, 
but at the same time should recognize that the pro¬ 
cedure adopted by the lower Court is against the 
principle laid down in S. 130, Evidence Act. 

Learned counsel has been at pains to quote a 
number of rulings. I do not think that a detailed 
examination of them is necessary for the purposes of 
b the present application. I have examined the rulings 
cited by the Judge in the last paragraph of his order, 
and find that nearly all of them concern criminal 
Courts and are not in point. For instance, in 37 Cal. 
52 s it was merely held that an inquiry under S. 476, 
Criminal P. C., was a judicial proceeding, and the 
petitioner could be examined on oath in it; the ques¬ 
tion whether the person complained against (Sauki) 
could be examined was not raised. I find it difficult 
to reconcile different parts of the lower Court’s order. 
In para. 2 the Judge says : 

“It is for the non-applicants to remain present 
and give guidance to Court. It cannot be insisted on. 
If non-applicants like, they may withdraw. . .** 

In para. 4, however, he holds that their evidence 
and the documents in question are necessary to a 
proper and reasonably correct inquiry under S. 476, 
and that a formal summons under S. 94, Criminal 
c P. C., should bo served on them. It is agreed before 
me that it was perfectly proper for the Judge to give 
the applicants an opportunity to appear and suffer 
examination if they wished. Their learned counsel 
concedes that an inference might be drawn against 
them for their failure to do so. In my view, however, 
the civil Court cannot have recourse to S. 94, Cri¬ 
minal P. C., in these proceedings, and the applicants 
should not be compelled against their will to submit 
to examination or to produce these documents. The 
orders to the contrary are withdrawn, and the in¬ 
quiry should now proceed otherwise. Costs of this ap¬ 
plication on the non-applicant. Counsel's fee Rs. 25. 

G.N./R.K. Order accordingly . 

2. (’23) 10 A.I.R. 1923 Mad. 136 : 72 I.C. 340 : 24 
Cr.L.J. 340 : 45 Mad. 928: 44 M. L. J. 774 (F.B.), 
Munisamy Mudaliar v. Rajaratnam Pillai. 
d 3. (’10) 37 Cal. 52 : 5 I. C. 62 : 14 C. W. N. 132, 
Abdullah Khan v. Emperor. 

Cr. pTc. — 

( a ) (*41) Chitaley, S. 47613, N. 13 Pt. 9; S. 476, 
N. 24 Pt. 1. 

['*}} Mitru, S. 476 Page 1524, N. 1254. 

(b) ( 41) Chitaley. S. 476, N. 24 Pt. 1. 

(’41) Mitra, S. 476 Page 1512, N. 1246. 

(c) (’41) Chitaley, S. 476, N. 7 and N. 21. 

(’41) Mitra, S. 476 Page 1512, N. 1246. 
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Niyogi J. a 

Provincial Government , C. P. & Berar 

— Applicant 

v. 

Mekhoo slo Uirde Lodlii — Accused 

— Opposite Party . 

Criminal Revn. Appln. No. 472 of 1941, Decided 
on 13th January 1942, for revision of order of Scss. 
Judge, Chindwara, D/- 29th September 1941. 

C. P. Children Act (10 o» 1928), S. 3—Youth¬ 
ful offender—Boy of 12 guilty of murder is not 
“youth.” 

The definition of the expression “youthful offen¬ 
der” does not include the case of a boy under the 
age of 16 years at the time of conviction and sen- t 
tence who has been convicted for any offence J 
punishable with death. [P 74 C 2] 

B. K. Bao — for Applicant. 

ORDER.—Makhoo, son of Hirde Lodhi.aged 12 
ycare and 11 months was tried in the Court of the 
Sessions Judge, Chindwara, on the charge of mur¬ 
dering another boy of about 15 years on 17th July 
1941. He was found guilty of murder which is the 
offence punishable under S. 302, Penal Code. The 
learned Sessions Judge instead of passing the sen¬ 
tence as provided by the Penal Code committed the 
accused to the Reformatory School for temporary 
6afe custody and referred the case to the Provincial 
Government with a recommendation for passing an 
order of detention for five years in the Reformatory 
School. The learned Sessions Judge thought that 
as the offender was a child within tho meaning of a 
the Central Provinces Children Act (10 of 1928) ho * 
was forbidden under S. 26 of that Act to pass a 
sentence of death or transportation for life. Tho 
foot-note appended to sub-s. (2) of S. 1, Central Pro¬ 
vinces Children Act, 1928, which is included in tho 
Central Provinces Code, Yol. 2 (p. 165), mentions 
that only S. 3 was made applicable to male persons 
in the whole of the Central Provinces with effect 
from 15th September 1932. Section 3 of tho Act 
contains tho definition of the expression “youthful 
offender," but it cannot include the case of a boy 
under the age of 16 years at the time of conviction, 
and sentence who has been convicted of any offence 
punishable with death. 

The learned Sessions Judge manifestly betrayed 
himself into an error in supposing that the whole of 
the Central Provinces Children Act was brought 
into operation and under thut mistaken impression ^ 
failed to award the sentence provided by law. His 
forbearance from passing the sentence was not in 
accordance with law. The matter has now been 
brought to the notice of the High Court by the Pro¬ 
vincial Government for the rectification of the mis¬ 
take with a direction to the learned Sessions Judge 
to award proper sentence. The case is sent back to 
the Sessions Judge for the purpose of recording the 
sentence in exercise of the powers conferred on this 
Court by S. 561A, Criminal P. C. 

R.K. Application allowed . 
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a Stone G. J. and Vivian Bose J. 

Mt . Fardosjalian Begum wfo Syed Alay 
Rasul and others — Plaintiffs 

— Appellants 

v. 

Kazi Shafiuddin s/o Kazi Shujatali 
Musalman and others—Defendants 

— Respondents . 
Second Appeal No. 296 of 1939, Decided on 2nd 
September 1941, from appellate decree of Addl. 
Dist. Judge, Khaudwa, D/- 23rd February 1939. 

(a) Mahomedan law — Co-beirs take estate 
not as joint tenants but as tenants-in-common. 

When a Mahomedan dies leaving a number of 
^ heirs, those heirs take the estate as tenants-in- 
common. They have each a separate right and at 
any moment any one can demand administration 
of the estate so as to demarcate the property that 
falls to that one’s share. But until that is done 
they hold, not as joint tenants os will be the case 
were they Hindus which joint tenancy is broken 
up by partition, but as tenants-in-common which 
co-tenancy is broken up by severance of the shares 
normally done by means of administration or by 
partition. Administration is normally the better 
course because then all questions of indebtedness of 
the deceased, priority of claims and so forth can be 
properly adjusted. [P 76 C 1] 

(b) Mahomedan Law—Co-heir — How he is 
to prove title, explained. 

A Mahomedan prima facie establishes title when 
: he shows that the estate in question was in A, that 
he is in the line of heirs from A and nearer heirs 
are dead that there has been no administration 
which starts a new line of descent not from A but 
from (say) X, in which case he will then have to 
establish that ho is in tho line of heirs from X. 
He, though establishing that prima facie case, may 
be defeated by his opponent (say) M if A/ can 
establish that the claimant has been ousted. 

[P 76 C 1] 

(c) Limitation Act (1908), Art. 144 — Co- 
tenants — Essentials for creation of title by 
adverse possession stated. 

Mere possession however exclusive or long con¬ 
tinued, if silent,cannot give one co-tenant in posses¬ 
sion title as against the other co-tenant. The entry 
and possession of one tenant-in-common is ordinarily 
deemed to be the entry and possession of all the 
tenants, and this presumption will prevail in favour 
or an, until some notorious act of ouster or adverse 
possession by the party so entering is brought home 
to the knowledge or notice of the others; when this 
occurs the possession is from that period treated as 
adverse to the other tenants. [p 75 c 2 ] 

(d) Adverse possession-Co-owners-Posses- 
slon originating from lawful title—Ouster must 
be proved lor divesting co-owners. 

There is no question of presumption but an abso- 

to t ^awfnVtitU h -€ t i, . I t 1 h ti >OBSCS8ion ^ referred 
to a lawful title it will bo so referred; and if the 

?„T ^ DCC3 “ re ** the f*™ 0 * entering 
into possession could so enter under a lawful title 
»t is necessary for him to divest his co-ownere bv 
onBter : (1865) 2 K. & J. 79; (1912) A. C 230 and 

1915 Noe' 125 S!-** 2? ’ ** *13 

i«io Nag. 125, Dieting* (p ^ q 
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(e) Adverse possession—Mahomedan females 

_Considerations for adult males aDd pardana- e 

shin females greatly differ. 

Where one is concerned with pardanasbin Maho¬ 
medan females different considerations apply from 
those that apply between adult males even as 
regards adverse possession. In the latter case if the 
possession is neither obtained by force nor by fraud 
nor in secret it does not matter that it is in fact not 
known to the person ugainst whom adverse posses¬ 
sion is alleged. The law is satisfied if that person 
would have known bad he been acquainted with 
what was going on in the world. [P 78 C 1) 

(f) Civil P. C. (1908), S. 100—Adverse posses¬ 
sion — Finding held not binding in second 
appeal. 

Where the lower appellate Judge has found in 
favour of adverse possession basing himself on evi¬ 
dence which would certainly have justified hia con- j 
elusion of fact had he been concerned with strangers 
but has failed to consider that the persons concerned 
were pardanashin Mahomedan females his conclu¬ 
sion is not binding on the High Court in second 
appeal. [P 78 C 1] 

(g) Limitation Act (1908), Art. 144 — Maho¬ 
medan female co-owners — Ouster must be 
proved. 

In the case of the Mahomedan females co-owners 
it is necessary to find not merely adverse possession 
but ouster. [p 78 C 1] 

A. Razak Khan and B. T. Amlekar — 

for Appellants. 

Fida Hussain — for Respondent 1. 

JUDGMENT. — This is a second appeal by the 
plaintiffs in a suit which is really of the nature of 
no administration suit but is cast in the form of a 
suit for partition and separate possession of tho pro¬ 
perty belonging to the plaintiffs, the estate that it 
is sought to administer or partition being one derived 
from one Babar Ali who died in 1882. It is a second 
appeal and there are findings of fact which would 
conclude the matter against the appellants if those 
findings of fact were arrived at on any evidence. 

In order to understand this cose, it is necessary to 
set out the genealogical table which gives the rela¬ 
tionship of all the parties and to make certain 
observations. 

(For pedigree see next page) 

Defendant 6 has died and is replaced by respon¬ 
dents G (a), (b), (c), (d). They appear and support 
tho appellants. The respondent who is most con¬ 
cerned and who etrODgly opposed the appellants in 
this Court is respondent 1 who is defendant 1 . The 
other respondents-defendants were not represented 
before us bo that, so far os this Court is concerned 
the contest is between tho appellants and respon* 
dent 1. i. o., defendant 1 . The plaintifls claim a 
Share through two women, plaintifls l to 7 throuch 
Zahida Begum and plaintifls 8 and 9 throuch 
Munawar Begum. Their case is that right throuch 
the years this estate has never been administered 
so that the various share-holders had allocated to 
their share any particular property. The estate went 
first of all to Sbamshor Ali, Shujat Ali and Muna¬ 
war Begum, but, as is so usual in Mohammedan 
families, Shamsher Ali and Shujat Ali “hTtwo 
men managed this property and so forth. ’ They all 
in turn died without any administration of the 
estate ; and the part that Shamsher Ali was look dr 
after, 8 annas share, was next looked after bv Amir 
Mi and Wazid Ali, Zahida Begum being exMmtod- 
the other half boing looked after by Shafiuddto! 


3 


h. 



7G Nagpur 


BABAK ALI alias PEER A LI (Died 1882) 


A. I. R. 


Sbamshcr Ali (died 18S5) 

I 


Sbujat Ali (died 1888) 

I 

Shafinddin 


Munawar Begum (died 1897) 


Amir Ali Wazid Ali Zahida Begum (defendant 1) 

(died 1922) (died) 1928 (died 1926) 


=Shahnubi 

(defendant 2) 


KbaliJuddin= Rashiduddin Aziz Begum 
Sbabjeban Begum (plaintiff 6) (plaintiff 7) 
(plaintiff 5) 


Gulam Ilasbam 
(plaintiff *9) 


Fazal Abmad Lane Saheb=Miriyan Bi 

(defendant 3) 


I I 

Ghulam Abmad 
(plaintiff 9) Tasru 
(defen¬ 
dant 4) 


• 

Rabeya Bilqis 
(defen- (defen¬ 
dant 5) dant 6) 


Fardos Jaban Begum Abbas Ali Gori Begum Mohamad Ali 

(plaintiff 1) (plaintiff 2) (plaintiff 3) (plaintiff 4). 


Then when Amir Ali died again there was no ad¬ 
ministration of the estate but it was taken charge 
of by Sbafiuddin who also tried to take Wazid Ali's 
share when be died. Then there was contest between 
him and Wazid Ali’s widow and the widow managed 
to maintain her position so that she is in charge of 
part of the property. Then Zahida Begum died in 
1926 and then this dispute arose, Sbafiuddin taking 
up the position that Zahida Begum and Munawar 
Begum had no right or interest in this property and 
that consequently those deriving through them had 
no right or interest. Ouster was also raised, and it 
is said that the learned Judge has found as a fact 
that there was ouster. However, in my opinion, the 
learned Judge has found no such thing. Wbat he 
has found is (para. 8 of the lower appellate Court’s 
c judgment) that “the possession of the male mem¬ 
bers of the family was clearly adverse to the female 
heirs and I find so”. 

The legal position as regards Mohammedans is 
prima facie that when the owner dies leaving a 
number of heirs those heirs take the estate as 
tenants-in-common. They have each a separate right 
and at any moment any one can demand adminis¬ 
tration of the estate so as to demarcate the property 
that falls to that one’s share. But until that is done 
they bold, not as joint tenants as will be the case 
were they Hindus which joint tenancy is broken up 
by partition, but as tenants-in-common which co¬ 
tenancy is broken up by severance of the shares 
normally done by means of administration or by 
partition. Administration is normally the better 
course because then all questions of indebtedness of 
the deceased, priority of claims and so forth can be 
d properly adjusted. However, no such point here 
really arises. What we are concerned with is whe¬ 
ther the appellants have, as a consequence of the 
operation of law relating to ouster, lost the title 
which they have prima facie established. In our 
opinion, a Mohammedan prima facie establishes 
title when he shows that the estate in question was 
in A , that he is in the line of heirs from A and 
nearer heirs are dead and that there has been no 
administration which starts a new line of descent 
not from A but from (say) X t in which case he will 
then have to establish that he is in the line of heirs 
from X . He, though establishing that prima facie 
case, may be defeated by his opponent (say) 3/ if M 
can establish that the claimant has been ousted. 
Here therefore the plaintiffs having shown that they 
are in the line of descent from Babar Ali, having 
shown that there has never been an administration 
of this estate or a splitting of the co-tenancies into 


a number of separate shares demarcated and assign¬ 
ed, have established a prima facie case. It is then 
for the defence to establish that the prima facie 
title has been lost as a consequence of ouster. This 
case has hitherto been approached along the lines 
that that defence is established once it is shown 
that there has been adverse possession for 12 years. 
In our opinion that is a misunderstanding of the 
legal position. As Mr. Rustomji points out in his 
Law of Limitation (Edn. 5) at page 1473, 

“Although the possession of one co-tenant is not 
deemed adverse to the other co-tenants, the existeaco 
of the relation of co-tenants does not preclude one 
co-tenant from establishing an adverse possession 
in fact as against the other co-tenants. Much 
stronger evidence is required to show an adverse 
possession held by a tenant-in-common than by a 
stranger; a co-tenant will not be permitted to claim 
the protection of the statute of limitations, unless 
it clearly appears that ho has repudiated the title 
of his co-tenant, and is holding adversely to him; it 
must further be established that the fact of adverse 
holding was brought home to the co-owner, either 
by information to that effect given by the tenant-in¬ 
common asserting the adverse right, or there must 
be outward acts of exclusive ownership of such a 
nature ns to give notice to the co-tenant that an 
adverse possession and disseisin are intended to bo 
asserted; in other words, “asilent possession, accom¬ 
panied with no act which can amount to an ouster 
or give notice to his co-tenant that his possession is 
adverse, ought not to be construed into an adverso 
possession;” mere possession, however oxolusive or 
long continued, if silent, cannot give one co-tenant 
in possession title as against tho other co-tenant. 
The entry and possession of one tenant-in-common 
is ordinarily deemed to be tho entry and possession 
of all the tenants, and this presumption will prevail 
in favour of all. until some notorious act of ouster 
or adverse possession by tho party so entering is 
brought borne to the knowledge or notice of the 
others; when this occurs, the possession is from 
that period treated as adverse to the other tenants.” 

We believe that that is an accurato statement of 
the law as regards tho possession of co-tenants. Of 
course, different considerations apply when one is 
not concerned with co-tenancy : see for example, 
61 Cal. 262. 1 What we have here to consider, in our 
opinion, is, whether there is any evidence on which 

1. ('34' 21 A.I.R. 1934 P.C. 23 : 147 I. C. 545 : 61 
Cal. 262 : 61 I. A. 7 3 (P. C.), Secretary of State v. 
Debendralal Khan. 
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the law being as above slated, .a learned Judge 
0 could have inferred ouster. The evidence that would 
amount to adverse possession as against it stranger 
is certainly present. It takes the following form : 
We find the males on the death of Shomsher Ali, 
the males then being Amir Ali and Wazid Ali, say¬ 
ing to a Revenue Court that they are entitled to 
possession and are the only heirs and that they are 
in joint possession : see Kxs. l-D-7, l-D-9, l-D-10. 
Accordingly, we find in the muafi register that they 
are alone entered. We find thereafter that they grant 
leases and mortgages as if they were the only owners 
and as if they were excluding Zabida Begum and as 
though they were treating Babar All's estate as 
already divided and administered as two shares one 
belonging to Sbamsher All and one belonging to 
Shujat Ali. All this against strangers would prove 
adverse possession, but alongside that we find this; 
6 that Munawar Begum and Zabida Begum are 
Mohammedan purdanashin females who observe 
such strict purdah that even quite young boys were 
excluded from their presence. They never did any 
business and there is not a fragment of evidence to 
show that they were at any time made aware of 
these acts that were being done in the world and 
that were affecting them. On the contrary, so far 
as Zabida Begum is concerned, we have evidence 
to show that she was left a widow and that she 
went and was residing with her brothers. They 
were looking after her and keeping her. In other 
words, her position was exactly that which it would 
have been had 6be not been excluded excepting that 
of course she would not be receiving her full share 
—few Mahomcdnn females receive their full share. 
As the Privy Council had occasion to point out in 
c Privy Council Appeal No. 17 of 1039 2 (an as yet un¬ 
published decision) when considering what amounts 
to proof of custom of exclusion of Mabomedan 
females tho practice is frequent in India of tho 
women in a Mahomedan family leaving to the 
males the whole management of the family property 
including their (the women's) share and being con¬ 
tent not to demand what they areentitled to receive 
but to receive such maintenance or care as tho 
males choose to give them. They quote from 8 Mad. 
464 3 at page 465, where a Division Bench of the 
Madras High Court observed : 


“Mahomedan females are so much under the 
influence of their male relatives that the mere par¬ 
tition of the property among the males without 
reference to them, cannot count for much.’* 

There may be no antagonism. The women accept 
that position and are content. In that state of fact, 
it does not prove a custom of exclusion that the 
women are in fact excluded. Nor does it, iu our opi¬ 
nion, suffice to prove ouster. In fact, in this very 
case the question of custom was raised and has been 
found against. But although it has been found that 
there is no custom excluding women it is now 
sought to achieve the same effect by showing ouster. 
In our opinion, one can no more prove ouster than 
one can prove custom to exclude by inorely show¬ 
ing that id fact the women have been content to bo 
looked after and have not inquired and have not 
been to d what is being done by the males as re- 
garde the shares. In the same way, we are satisfied 
that such evidence as the aots of granting leases or 
mortgages—as to which see pp. 157, 166, 199, 202 

in ( ’ 41) 28 AJ R - 1941 P.O. 62 ; 

I 9 A L 104 ?P 9 P n- R * A 1 r 41, £ a -* P ‘ °- 106 : 68 
1. A. 104 (P. C.), Nisar Ah v. Fatima Sultan. 

3. ('85) 8 Mad. 464, Mirabivi v. Ycllayanna. 

1942 N/ll (4 pp.) 


and 206 of the paper book—amounts to nothing as e 
against a Mahomedan female co-owner; that the 
would not know of Any of these things; and it would 
indeed, in our opinion, be strange if the law were 
.such as to sny to a purdah woman, who had never 
had the slightest suggestion made to her that she 
was being excluded, “You have waited for 12 years 
in ignorance and now you and your children are 
paupers.’* 


Wc put the case to counsel in the course of argu¬ 
ment — Suppose A is a Mahomedan with a large 
estate. Tie dies leaving a son and widowed daughter 
D and C respectively. B and C have always been 
apparently on the best of terms. C has minor 
children. The son say6 to hie sister, “come and 
live in my house. I will look after you and your 
children.“ She comes; is admirably looked after; 
no lack of money; the children are educated. But 
unknown to her, her brother goes off, records the 
whole estate as his, mortgages it, grants leases of 
it, and 12 years hence turns round to his sister and 
asks her to go. Is it to be said that the law is such 
that when she protests the protests in vain because 
the law says that there has been adverse possession 
for 12 years and that she has lost her rights? In 
those circumstances she never had the smallest 
inkling from first to last that she was being ousted 
or that her brother was secretly holding this estate 
adversely to her as regards her share. It was 
strongly urged, relying od II N.L.R. 164,■* that the 
doctrine of the possession of one co owner being 
possession on behalf of all only applies where tho 
co-owner enters under a common title, and it is 
said that here these co-owners, the males, are not 
in that position. That was not a case of Mahome¬ 
tans and is, so far us it goes, in favour of the appel¬ 
lants, for it was there pointed out, following the 
long chain of cases which start with (1855) ‘2 K. «fc 
J. 79& (a chain of cases which includes at least two 
Privy Council decisions including 1912 A. C. 230® 
at p. *236, an appeal from Ceylon), that possession 
is never considered adverse if it cau be referred to 
a lawful title. 


/ 


9 


The ^natter was considered in A. I. R. 1933 Nng. 
27 7 as follows: There is a presumption in the case 
of Mabomcdans that entry into possession by somo 
of many co-owners is for the benefit of all. That 
presumption is rebutted if it thereafter appears that 
in point of fact those who entered entered as claim¬ 
ing the whole estate. In our opinion that is not tho 
way to put it, and it is not the way that the Privy 
Council has put it. There is no question of pre¬ 
sumption but an absolute rule of law that if the 
possession can be referred to a lawful title it will 
be 60 referred; and that position once having been 
arrived at, that is to say, the circumstances being 
such that tho person entering into possession could: 
so enter under a lawful title, it is necessary for him 
to divest his co-owners by ouster. As the Judicial 
Committee said in 1912 A.C. 230«: 


h 


“Tho two learued Judges in the Court of Appeal 
did not adopt in its entirety the suggestion of the 


4. rib) ‘2 A. I. It. 1915 Nng. 125 : 31 I.C. 464 : 11 
N.L.R. 1G4, Dina v. Bishambhar Singh. 

5. (1855) 2 K. & J. 79 : 25 L. J. Ch. 159 : 1 Jur 
(N S ) 1160 : 4 YV.li. 135 : 110 BjB.107, ihomaa 
v. 1 nomas. 

6. (1912) 1912 A. C. 230 : 81 L. J. P. O 151 • 105 

L.T. 836. Corea y. Appuhamj. ‘ 

t 3 ^ m}' 1 ;?' 27 : 140 IC - 881 : 28 

N.L.R. 282, Muraduddin y. Mt. Umrnobi. 
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a trial Judge. They both held that Iseris entered as 
“sole heir,'* and that his title has been adverse ever 
since he entered. They held that he entered as 
“sole heir,*' apparently because he had it in his 
mind from the first to cheat his sisters. But is such 
a conclusion possible in law? His possession was in 
law the possession of his co-owners. It was not pos¬ 
sible for him to put an end to that possession by 
any secret intention in his mind. Nothing short of 
ouster or something equivalent to ouster could brim* 
about that result.” 

A. I. R. 1931 P. C. 48 s distinguishes 1912 A. C. 
2308 because there the two branches of the family 
had been long separate, and it was thus substanti¬ 
ally on all fours with the case of strangers. Where 
one is concerned with pardanashin Mahomedan 
females, we think, different considerations apply 
from those that apply between adult males even as 
regards adverse possession. There of course if the 
possession is neither obtained by force nor by fraud 
nor in secret it does not matter that it is in fact 
not known to the person against whom adverse pos¬ 
session is alleged. The law is satisfied if that person 
would have known had ho been acquainted with 
what was going on in the world : see A. I. R. 1935 
P. C. 36.® But even if we are wrong as to that and 
though one puts pardanashin females on the same 
footing ns males they would not, in the circumstan¬ 
ces of this case, have lost title unless it is possible 
to find not merely adverse possession but ouster. 
The original possession was that of a co-owner on 
behalf of all and that could not result in the loss of 
title by an excluded co-owner unless that excluded 
co owner was ousted. 


GOKULPRASAD j R 

Limitation Act — 

(c) (’42) Chitaley, Arts. 142 and 144 N. 35 Pts. 4 9 

and 5. ' 

(•38) Rustomji, Page 1467 Pt. 3; Page 1472 Pts 1 
and 2 . 

(d) (’42) Chitaley, Arts. 142 and 144 N. 18 Pt 9- 

N. 35 Pts. 1, 4, 5 and 30. * * 

(’38) Rustomji, Page 1472 Pts. 1 and 2; Page 1473 
Pts. 2 to 4. 

(e) (’42) Chitaley, Arts. 142 and 144 N. 35 Pts. 21 
and 31. 

( 33) Rustomji, Page 1378 Pt. 4; Page 1471 Pt 1 

(g) (’42) Chitaley, Arts. 142 and 144 N.35 Pts’. 4 
and 5. 

C38) Rustomji, Page 1467 Pt. 3. 

C. P. C. — 

(0 (’40) Chitaley, Ss. 100 and 101 N. 53 Pt. 1. 
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Pollock J. 

Damroolal Prasad s/o Bliaiyaram 
Barai and another—Decree.holders— 
Applicants 

v. 

Gokulprasad s/o Shiva Bux — Judgment- 
debtor — Non.applicant. 

y Civil Revn. No. 661 of 1940, Decided on 26th 
November 1941, for revision of order of First Sub- 
Judge, Second Class, Bilaspur, D/- 11th October 
1940. 


Here there is, as against Munawar Begum, no 
suggestion of ouster. The written statement only 
relates to the position of Zahida Begum and then 
raises the defence of adverse possession, not of 
ouster. Issue 6 raises the question of adverse posses¬ 
sion in the case both of Munawar Begum and 
Zahida Begum. Issue 9 raises the question of cus¬ 
tom excluding females from inheritance. It does not 
raise the question of ouster. The question of custom 
is found in favour of the females. The trial Court 
found that there was no adverse possession. The 
lower appellate Judge has found in favour of adverse 
possession basing himself on evidence which would 
certainly have justified his conclusion of fact had 
be been concerned with strangers. But as he was 
concerned not only with pardanashin Mahomedan 
females but also with co-owners, we think that his 
conclusion is not binding on us in second appeal. 
\Ne doubt whether the facts which he has considered 
as amounting to proof of adverse possession would 
constitute proof as against a pardanashin Mahomedan 
female as distinct from a male. But whether or not 
tuat is going too far we are satisfied that as the Ma- 
uomedan females in question were co-owners it was 
necessary to find not merely adverse possession but 
ouster. Of this there is no evidence whatever; there 
is no pleading; and there is no issue. It follows in 
the appeal succeeds,and the decree 
of the trial Court will be restored. The plaintiffs- 
ppellants will lie entitled to their costs throughout 
as therein provided, i. e., from defendant 1. 

R,K * Appeal allowed. 

6 v 18 A I R - 1931 C- 48: 130 I. C. 673 : 27 
r: R - 1S1 : 58 I. A. 106 (P. C.). Govindrao v. 
Rajabai. 

9 ‘ ( ,8 S 29 A.I.R. 1935 P. C. 36 : 153 I. C. 929 : 14 
, * 32 7 : 62 I. A. 40 (P. C.), Srischandra v.Baij- 
nath. 


(a) C. P. Relief of Indebtedness Act (14 of 
1913), S. 6 (3)—Omission to serve notice under g 
S. 6 (3) on civil Court — Proceedings in civil 
Court are not stayed. 

Pending proceedings in a civil Court will not bo 
stayed merely because an application has been 
made to a Debt Relief Court. There must bo a 
notice issued to the Civil Court announcing that 
such an application has been made to the Debt 
Relief Court : (’38) 25 A. I. R. 1933 Nag. 109 and 
(’39) 26 A. I. R. 1939 Nag. 282, Bel. on. 

[P 79 C 2] 

(b) Civil P. C. (1908), Ss. 115, 151 and O. 9, 

R. 13 — Scope of S. 151 and O. 9, R. 13 stated 
— Question of jurisdiction not considered — 
Order can be interfered in revision. 

There is no power under S. 151 to entertain an 
application for setting aside decree under O. 9, 

R. 13. The Court has no power to set aside the ^ 
decree under that rule except on the grounds stated 
in that rule and unless the application was made 
within the time prescribed by Art. 164, Limitation 
Act. If the order setting aside the decree has been 
made without consideration of the question whether 
the Court had jurisdiction or not it is made illegally 
or with material irregularity within the meaning 
of cl. (c) of S. 115. [P 79 C 2] 

(c) C. P. Relief of Indebtedness Act (14 of 
1913)—Intention of Legislature explained. 

The Legislature no doubt intended to give relief 
to debtors who took advantage of the provisions of 
that Act but did not necessarily intend that the 
rights of the decree-holders should be interfered 
with in any case whether the provisions of the Act 
applied or not. [P 79 C 2] 

B. B. Mandlekar , M. B. Bobde and V. V . Kcl- 
kar — for Applicants. 

B. N. Padhye — for Non-applicant. 
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ORDER. — Oo 6th April 1939 the plaintiffs, 
5 who arc the applicants here, obtained a preliminary 
decree for foreclosure against the defendant. The 
plaintiffs applied to have the decree made final, 
and, after the issue of notice to the defendant, the 
Court made the decree final on 30th April 1940 in 
the absence of the defendant, holding that he had 
been duly served by the affixing of the notice to his 
registered address. On 18th July 1940, the defen¬ 
dant put in an application under 0. 9, R. 13, Civil 
P. C., to have the final decree set aside on the 
grounds that (1) notice had not been duly served 
on him, (2) he had been kept from knowledge of 
the final decree proceedings by the decrce-bolders, 
(3) he had to the knowledge of the decree-holders 
put in an application to the Debt Relief Court on 
10th April, (4) be came to know of the final de¬ 
cree only on 2nd July. The lower Court without 
^ any enquiry into the allegations of fact held that, 
os there had been an application to the Debt Relief 
Court on 10th April, the order making the decree 
final on 30th April was passed without jurisdiction. 
On this ground alone, the lower Court set aside the 
final decree on 11th October 1940 in the absence of 
the decree-holders. Tho decree-holders applied on 
21st October to set aside this ex parte order but 
that application was dismissed as it was held that 
the decree.holders had had notice of the proceedings. 

The present application in this Court has been 
filed by the decree-holders to set aside the order of 
11th October 1940 setting aside the final decree. 
The lower Coart’s decision was based on S. 23, 
Relief of Indebtedness Act, 1939, which provides that 
tho jurisdiction of the civil Courts shall be barred 
in respect of any matter pending before a Debt 
c Relief Court. Section 6 (1) of that Act provides 
that a debtor may, in certain conditions, file an 
application before the Debt Relief Court praying for 
the determination of his debt, and sub-s.(3) of S. 6 
provides that when an application made under sub- 
s.(l) is admitted and when notice of such admission 
is given to the Courts concerned, proceedings, if 
any, against the debtor for the recovery of debts 
pending before a civil Court shall be stayed. Tho 
form of the notice is prescribed by the rules under 
the Act. Admittedly no notice was given in this 
case and I do not think that it makes any difference 
that the same Judge happened to preside over the 
civil Court and over the Debt Relief Court. 

There were somewhat similar provisions in the 
Debt Conciliation Act. Section 16 of that Act pro¬ 
vided that no civil Court should entertain certain 
f suits including any suit in respect of any matter 
pending before a Board, and S. 21 provided that 
when an application had been made to a Board 
under S. 4 of the Aot to effect a settlement of debtg 
between a debtor and his creditors, any suitor other 
proceedings then pending before a civil Court in 
respect of any debt for the settlement of which an 
application bad been made should be suspended. 
There was no provision in tho Act for giving notice 
to the olvil Court that an application has been made 
to the board, but R. H °f the rules under the Act 
provided that the board should grant a certificate 
in the prescribed form if it appeared to the board 
that there were proceedings before a civU Court that 
should be suspending under S.21 of the Act. It was 
held in A. I. R. 1938 Nag. 1091 that the oivil Court 

d *l 8tftythe P roce *togs under S. 21 
•nntil it had been brought to its notice by the pro- 
Auction of a certificate that there were proceedings 

A C 1938 Na 8* : 172 I. O. 592, 
•Mahtabaingh Praneingh v. Krishnaohandra. 


pending before the board, and that view was ap- e 
proved in 1939 N.L.J, 451. 3 

Section 16. Debt Conciliation Act, barred the 
jurisdiction of a civil Court to entertain certain suits 
and S. 21 suspended certain pending proceedings. 

In the Relief of Indebtedness Act, S. 6 (3) provides 
for the stay of certaio proceedings and S. 23 takes 
away the jurisdiction of the civil Courts in respect 
of certain matters. Though the Debt Conciliation 
Act itself and the rule3 under it did not specifically 
provide for the issue of notice to the civil Court, it 
was held, as stated above, that proceedings in a 
civil Court were not to he stayed until the civil 
Court received notice. In the Relief of Indebtedness 
Act, Ss. 6 and 23 appear to overlap somewhat but 
S. 23 is much more widely worded than the corres¬ 
ponding S. 16, Debt Conciliation Act, and the two 
sections must be read so as to be consistent with 
each other. The plain meaning of S. 6 (3) is that f 
the proceedings before the civil Court are not to be 
stayed until the civil Court has received notice, and 
this is in accordance with this Court’s interpreta¬ 
tion of the Debt Conciliation Act whose place has 
been taken by the Relief of Indebtedness Act. Tho 
same arguments as were advanced in A. I. It. 1938 
Nag. 109* and 1939 N.L.J. 2833 hold good, and it 
seenis to me clear that pending proceedings in a 
civil Court will not be stayed merely because an 
application has been made to a Debt Relief Court. 
There must be a notice issued to the civil Court- 
announcing that such an application has been made! 
to the Debt Relief Court. 


Mr. Padhyc, who appeared for the defendant, 
devoted most of bis argument to the contention 
that, though the lower Court’s order may have been 
wrong, it had jurisdiction to make tho order and 
that this Court has no power to interfere under 
S. 115, Civil P. C., and that, oven if it has power 
to interfere, it should not do so because there has 
been no miscarriage of justice. The application for 
setting aside the final decree was admittedly made 
under O. 9, R. 13, and I do not think that it is 
necessary to elaborate tho view that there is no 
power under S. 151, Civil P. C., to entertain such 
an application. The Court had no power to set aside 
the decree under that rule except on the grounds 
stated in that rule and unless the application was 
made within the timo prescribed by Art. 164, Limi¬ 
tation Act. All that the Court did was to bold that 
the previous order was made without jurisdiction, 
which, as I have shown, was not so, and then 
to set it aside without any more ado. The order 
setting aside the final decree appears to me to have 
been made without consideration of the question 
whether it had jurisdiction or not and therefore to 
have been made illegally or with material irregula¬ 
rity within the meaning of cl. (c) of S. 115. 

Lastly, there is tho contention that there has been 
no miscarriage of justice and that to interfere would 
be to frustrate the intention of tho legislature when 
it enacted the Relief of Indebtedness Act. The 
legislature no doubt intended to give relief to debtors 
who took advantage of the provisions of that Aot 
but did not necessarily intend that the rights of the 
decree-holders should be interfered with in any case 
whether the provisions of the Act applied or not 
An injustice was done to the dooree-holders in this 
case by the setting aside of the final deoree without 



h‘ 


2. (’40) 27 A. I. R. 1940 Nag. 42 : 189 I. C. 178 • 
1939 N.L.J. 451, Mahemaji v, Chandrabhan 

3. (’39) 26 A. I. R. 1939 Nag. 282 : 189 I O 118 • 

I.L.R. (1939) Nag. 654 : 1939 N. L. 283 Akbai 
Ali y. Seth Sobbaram. Akbat 
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any proper ground for setting it aside. The applica- 
° tion for revision is therefore allowed with costs and 
the order of the lower Court setting aside the final 
decree is set aside. The lower Court will now con¬ 
sider the grounds given in the application under 
0. 9, R. 13, and see whether that application was 
made within time and whether there are sufficient 
grounds for setting aside the final decree. Counsel’s 
fee Rs. 15. 

R.K. Application allowed. 

C. P. C. — 

(b) (’40) Chitaley, S. 151, N. 2 Pt. 22 and O. 9 
R. 13, N. 30. 

(’41) Mulla, Page 426 Note “Ex parte decree”; 
Page 476Pt. (c) and Page 654 Note "Revision.” 
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Niyogi J. 

Asgarali s/o Mulla Ibrahimjee Musalman 
Plaintiff — Appellant 
v. 

Emperor. 

Misc. Appeal No. 137 of 1940, Decided on 5th 
December 1941, from order of Third Addl. Dist. 
Judge, Nagpur, D/- 18th April 1940. 

(a) Criminal P. C. (1898), S. 476 — Suit on 
pronote decreed — High Court admitting addi¬ 
tional evidence and reversing decree on ground 
of plaintiff's suppression of account books, 
existence of which he denied in trial Court — 
Application by opposite side to successor of 
trial Judge under S. 476 — Duty of Judge 

c explained. 

A brought a suit on a pronote, which was decreed 
by the trial Court. On appeal to the High Court, 
on admission of some additional evidence, the decree 
was reversed on the ground that A had deliberately 
suppressed his accounts. A had in the trial Court 
denied the existence of any account books. On ap¬ 
plication by the opposite party to the successor of 
the Judge of the trial Court for prosecuting the 
plaintiff ; 

Held that the trial Judge having decreed the 
plaintiff's claim, he could not have contemplated 
action under S. 476. The omission of the High 
Court to take any step in that direction ought to 
have put the Judge on his guard against using the 
judgment as a foundation for his order. It was 
incumbent on the Court to have judged the truth or 
falsity of evidence uninfluenced by the opinion of 
the appellate Court: 6 A.L.J. 924; (’24) 11 A.I.R. 
1924 All. 453 ; 34 Cal. 551 (F. B.) and (’36) 23 
A. I. R. 1936 Rang. 473, Bel. on. [P 81 C 1, 2] 

(b) Penal Code (1860), S. 193 — Intention is 
essential — Test laid down. 

Intention is the essential ingredient in the consti¬ 
tution of the offence of perjury. No man can bo 
convicted of giving false evidence except on proof of 
lacts which if accepted as true, shew not merely 
that it is incredible, but that it is impossible that 
tne statements of the party accused made on oath 
can be true. If the inference from the facts proved 
falls short of this there is nothing on which a con¬ 
viction can stand ; because, assuming all that is 
proved to be true it is still possible that no crime 
'vas committed ; 11 W. R. Cr. 25; (’20) 7 A. I. R. 
1920 Pat. 419 and (’24) 11 A. I. R. 1924 Rang. 17, 
Bel. on. [p 81 C 2] 

S. P . Hakim and It. N. Padhyc —for Appellant. 


ORDER. — This is an appeal under S. 47613 
Criminal P. C., from a complaint laid by the Addi- * 
tional District Judge, Nagpur, against the appellant 
for the offence of perjury punishable under S. 193 
Penal Code. The facts of the suit (No. 227 of 1931 ) 
out of which this appeal arises are somewhat com¬ 
plicated. The appellant had filed that suit against 
one Gulam Abbas to recover a sum of Rs. 19,037-9-3 
which he had deposited on account of Gulam Abbas 
in Civil Suit No. 23 of 1923 under a surety bond 
executed by the appellant on 14th September 1925. 

To cover the risk undertaken by the appellant he 
caused a possessory mortgage to be executed by 
Gulam Abbas and Hatialli in his own favour on 
20th October 1925 for Rs. 20,000 out of which Rs. 
7647 represented old debt, Rs. 353 were paid for 
expenses and Rs. 12,000 were left with the appellant 
for the satisfaction of the decree in Civil Suit No. 23 
of 1923. The appellant, in this suit, alleged that / 
the sum of Rs. 12,000 had been received by Gulam 
Abbas to meet his private needs and that Gulam 
Abbas further executed a sale deed for Rs. 28,000 
including the Rs. 20,000 due on the mortgage and 
Rs. 8000 received in cash for payment of his credi¬ 
tors. Thus, according to the appellant,Gulam Abbas 
had received the whole amount of Rs. 28,000 and 
nevertheless he had to pay Rs. 19.037-9-3 into 
Court on account of .Gulam Abbas. The appellant 
alleged that out of this amount he had personally 
deposited Rs. 2872-12-3 and through Gulam Abbas 
Rs. 16,164-13-0 for which the latter executed a 
promissory note in his favour on 23rd February 
1929. Gulam Abbas denied the appellant’s allega¬ 
tion that he had received Rs. 12,000 out of the 
consideration of the mortgage and averred that the 
whole amount of Rs. 19,037-9-3 deposited by tho p 
appellant was out of the consideration of the 6ale- 
deed. As to the promissory note, Gulam Abbas 
alleged that it was in reality executed in favour of 
the appellant’s brother, Imran Ali, on the under¬ 
standing that it would subsequently be cancelled. 
Gulam Abbas desired the appellant, through his 
written statement and interrogatories, to produce 
his (the appellant’s) account l»ooks. Not having got 
any response from the appellant, he summoned him 
as a witness with his account books from 1923 to 
1931. In the witness-box, the appellant stated os 
follows : 

"I maintain no account books of any kind. I keep 
only notes and they are on slips of paper. They 
have not been brought by me.... By slips of paper 
I mean pronotes and mortgages from my debtors. 
There are slips attached to these documents, con¬ 
taining accounts of those documents .... Kekabhai '** 
used to recover rent of my houses during my absence 
from Nagpur from 1923 to 1931. He used to main¬ 
tain accounts of the same. He never maintained as 
far as I know any account of defendant’s dealings. 

At times he gave me the account books for some 
years and in some years he did not. I never cared 
to see these books when I received notice to produce 
account books in this case. Further they were not 
mine.” 

Gulam Abbas, the defendant, examined Fazal 
Husain (1 D. \Y. 1), Abdulla Bhai (1 D. W. 4) and 
Akbar Ali (1 D. W. 10) who, inter alia, stated that 
the plaintiff had account books. The trial Court 
negatived the defence and decreed the appellant's 
suit. Pending the appeal in the High Court, Gulam 
Abbas made an application on 23rd November 1935 
praying for admission of additional evidence con¬ 
sisting of the appellant’s deposition in Civil Suit 
No. 4 of 1927 wherein he had produced his Roj-mel 
and Khata and 6aid, "the books are regularly kept 
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•• The appeal was heard by the Division 
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; Benckf of this High Court which, by its order dated 
6th January 1938, directed the trial Court to recall 
the appellant to explain his deposition in Civil Suit 
No. 4 of 1927 and also to examine Mr. Imran Ali, 
appellant's brother. The appellant, when recalled 
and examined on 2nd February 1938, said as 
follows : 

“The books referred to here (i. e., his deposition 
in Civil Suit No. 4 of 1923) were diaries. The 
accounts in the diaries related to my transactions. 
, . . These diaries UEed to remain with Kikabhai. 
While 1 was being examined in that case, I was 
asked to produce the books and so I phoned Kika- 
bbai for them and so far a3 I recollect he himself 
came with those diaries and after he brought them 
my further examination was taken up. After I was 
examined that day, I handed over the diaries to 
Kikabhai .... I may have written some items in 
my own hand in the diaries." When the passage, 
"Books are regularly kept by me" was read out to 
him he explained, "This meant that Kikabhai used 
to write the accounts in the diaries regularly. ‘By 
me* I meant through Kikabhai .... Those books 
which Kikabhai nsod to maintain are not with me 
even now. Besides the diaries that Kikabhai used 
to maintain I maintained no other accounts. I per- 
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lant's claim aDd could therefore not have contem- 6 
plated takiDg action under that section. Nor has 
the Court as such taken this action suo motu bat 
at the instance of a party to the suit. It wag im¬ 
perative on the learned Judge who presided over 
the Court to have examined the case uninfluenced 
by the opinion of the High Court. Even in cases 
such as 6 A. L. J. 924l and 21 A.L. J. 930, 2 where 
the superior Courts had directed the lower Court 
to lay n complaint it was pointed out that for the 
validity of an order under S. 476, Criminal P. C., 
it was absolutely essential that the Court whioh 
makes the complaint should briDg its own indepen¬ 
dent judgment to bear upon the facts of the case. 

In the first mentioned case Richards J. set aside 
the order by observing: ‘The order is nominally his 
but the "opinion" wa9 the "opinion"of the District 
Judge*. These remarks literally apply to the pre¬ 
sent case. In this case, had the High Court thought J 
it expedient in the interests of justice, to launch a 
prosecution it would itself have taken the necessary 
action. The omission of the High Court to take 
any step in that direction ought to have put the 
learned Judge on his guard against using the judg¬ 
ment as a foundation for his order. As the matter 
stands, the successful party moved the lower Court 
on the strength of the superior Court passed in his 


sonally did Dot maintain any account book. favour and the Court wholly adopting the reasoning, 

my observations and conclusions contained in that 
. , . judgment has laid the complaint, This does not 
one appear to be the intention of S. 476, Criminal P. C. 


Kikabhai used to keep accounts in respect of 
transactions in the diaries since 1922 or 1923. 
1 make no difference between diaries on the 


side and roj-mel and khatawni on the other. In 34 Cal. 551 3 at p. 561, Goidt J. observed: 

I believe even now that he has got diaries for 
1922-23 to 1931.I have stated in my deposi¬ 

tion that ‘I maintain no account books of any kind*. 

I did not produce the diaries because I had not got 
them when I appeared as a witness.** 

This explanation given by the appellant was found 
unsatisfactory by the Division Bench which dis¬ 
missed his suit. Gulam Abbas applied to the trial 
Court praying that a complaint should be laid by 
that Court against the appellant under S. 476, 

Criminal P. C. The trial Court accepted the appli¬ 
cation and thought fit to lay the complaint. It is 
pertinent to notice that the entire evidence of the 
plaintiff's witnesses (including the appellant) and 
that of seven witnesses for the defendant was re¬ 
corded by Mr. Chakarbarty. The rest of the defen¬ 
dant’s witnesses (three) were examined by M r. Phatak 
who decided the case in favour of the appellant. 

The appellant, after his recall, was examined by 
Mr. Dashottar. The complaint is laid by Mr. Yada 
who had no personal contact with the suit at any 
stage. In making up his mind whether to lay the 
complaint or not, he entirely relied upon the opinion 
expressed by the Division Benoh as will be clear 
from the undermentioned passages in his order 
dated 18th April 1940 : 

"In rejecting this explanation, the High Court 
observed, “We are not satisfied with his explana¬ 
tion and have no doubt that the plaintiff has 
accounte and that he has deliberately euppressed 
them.' .. .-Instead of producing the account books, 
the plaintiff quibbled and lied about their existence, 
as remarked by the High Court." 

The learned Judge conoluded that the appellant 
Intentionally gave false evidence by deposing "I 
maintain no account books of any kind" and that 
thereby he committed an offence punishable under 
B. 198, Penal Code. Although, technically there is 
no illegality involved in a sucoessor-in-office exer¬ 
cising the power under S. 476, Criminal P. C.. it is 
dear in this case that the Court whioh was presided 
over by the learned Judge had decreed the appel- 
1942 N/12 (4 pp.) 


"I do not think that it was ever intended that 
when the proceedings had terminated and passed 
beyond the ken of the Court, the attention of tho 
Court should be subsequently drawn by some private 
person to the fact that in those proceedings there 
had been committed some offence in contempt of 
the Court’s authority or against public justice 
which deserved punishment. The commission of the 
offence and the desirability of a prosecution should 
be so patent as to move the Court at the time to 
take action without the stimulus of an application 
by somo interested person.*' 

(See also A. I.B. 1936 Rang. 473.*) These obser¬ 
vations were made in regard to the Court which 
itself had heard the case and decided it. In tho 
present case, the lower Court had believed tho evi. 
dence of the appellant and the High Court deoided 
tho case on additional evidence whioh had been 
merely reoorded by the lower Court but had not 
been estimated by it. The High Court’s deoision 
was one of reversal. It was therefore inoumbent on 
the latter Court to have judged the truth or falsity 
of that evidence uninfluenced by the opinion of tho 
appellate Coart. The main point in the case was 
whether the appellant had account books other 
than the so-called diaries and whether the diaries 
were in his possession. On that point there has 
been no independent enquiry. Intention is tho essen¬ 
tial ingredient in the constitution of the offence of 
perjury. As pointed out by Norman J. in II W. R. 
Cr. 25® at p. 27, "no man can be convloted of 


1. (*09) 6 A. L. J. 924 : 4 I. C. 260, Riozul Hasan 
v. Emperor. 

2. (*24) 11 A.I.R. 1924 All. 463 : 83 I. 0. 498 : 21 
A. L. J. 930 : 26 Cr. L. J. 18, Ghanram Bai v, 
Emperor. 

3. (*07) 84 Cal. 551 : 11 C. W. N. 568 : 5 0. L. J. 

(F.B.),Begu Singh v. Emperor, 
4 - (36)23 A.I.R. 1986 Rang. 473 : 166 I. 0.489 : 

J. Po Thein Buta Khan. 

5. ( 69) II W.R.Or.25, The Queen v. Ahmed Allyi 
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giving false evidence except on proof of facts which, 
if accepted as true, shew not merely that it is in¬ 
credible, but that it is impossible that the state¬ 
ments of the party accused made on oath can be 
true. If the inference from the facts proved falls 
short of this, it seems to us that there i3 nothing 
on which a conviction can stand ; because, assuming 
all that is proved to be true, it is still possible that 
no crime was committed.” (See also 5 Pat.L.J. 23® 
and 1 Kang. 2907) The case did not receive any 
treatment at the hands of the lower Court from 
this point of view. The lower Court’s order is set 
aside and it is directed that the complaint laid be 
withdrawn. 

R.K. Complaint withdrawn . 


6. (’20) 7 A. I. R. 1920 Pat. 419 : 54 I. C. 673 : 5 
Pat. L. J. 23 : 21 Cr. L. J. 145 : 1 P. L. T. 453, 

i, Padarath Singh v. Ratan Singh. 

7. ( 24) 11 A. I. R. 1924 Rang. 17 : 76 I. C. 425 : 
1 Rang. 290 : 25 Cr. L. J. 185, S. C. Gupta v. 
Emperor. 

Cr. P. C. — 

fa) (’41) Chitaley, S. 195, N. 16. 

<*41) Mitra, Page 1500 Note: “Power of successor 

.this section." 

Penal Code — 

(b) (’36) Gour, Page 679 Pt. 7. 

(*36) Ratanlal, Page 478 Pt. 2. 
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Niyogi J. 

Budhulal Harnarayan Agarwal — 
c Pawnee — Applicant 

v. 

Sukhma?i — Complainant — 

Non-applicant. 

Criminal Revn. No. 421 of 1941, Decided on 20th 
January 1942, tor revision of order of 2nd Addl. 
Sess. Judge, Nagpur, D/- 4th July 1941. 

Criminal P. C. (1898), S. 517 — Articles 
seized from pledgee — Pledgor acquitted — 
Pledgee’s possession not illegal—Articles must 
be returned to pledgee. 

The expression “person claiming to be entitled to 
possession" does not mean the owner. Ownership 
involves a question of title, whereas possession doe3 
not. Where the articles were seized from the cus¬ 
tody of the pledgee and it has been found that he 
d did not come into possession of it by illegal means, 
the articles must be returned to the pledgee. The 
pledgee’s possession being under a contract must be 
regarded as legal possession and, if the contract is 
valid, it must be assumed that he would be the per¬ 
son entitled to possession thereof as against the 
other party to the contract : (’31) 18 A.I.R. 1931 
Lah. 526, Rel. on ; (’36) 23 A.I.R. 1936 Nag. 143. 
Dieting. [P 82 C 2) 

Cr. P. C. — 

(’41) Chitaley, S. 517, N. 10, Pt. 7 and N. 14. 

(’41) Mitra, Page 1674, Note "Order of restora¬ 
tion of property." 

V. R. Deopujari — for Applicant. 

R- S. Naidu — for Non-applicant. 

ORDER. — One Bansi Halbi was tried for the 
alleged offence of stealing ornaments, which are 
described by letters A to 77, from the house of 
Sukhman constable. These articles were pledged by 
Bansi with the applicant, Budhulal. The articles 


were seized from him and produced in the Court 
during the trial. Bansi’s trial terminated in his * 
acquittal, it being found that he had not stolen the 
articles but that he had received them from Sukh- 
man’s wife for being pledged with the applicant as 
security for a loan of Rs. 100 advanced by him. 
The trying Magistrate ordered the return of the 
ornaments (articles A to 77) to Sukhman as he was 
supposed to be the owner thereof. That was done 
in accordance with S. 517, Criminal P.C. An appeal 
filed from that order was dismissed and the appli¬ 
cant has moved this Court in revision praying that 
the articles should be returned to him. 

Section 517 says that at the conclusion of the trial 
the Court may make such order as it thinks fit for 
the disposal by destruction, confiscation, or delivery 
to any person claiming to be entitled to possession 
thereof or otherwise of any property or document 
produced before it or in its custody or regarding / 
which any offence appears to have been committed, 
or which has been used for the commission of any 
offence. This section authorises the Court to return 
the articles whether or not an offence is committed 
in respect thereof to the person claiming to be 
entitled to possession. The expression “person 
claiming to be entitled to possession" is important. 

It does not mean the owner. Ownership involves a 
question of title, whereas possession does not. The 
articles were seized from the custody of the appli¬ 
cant and it has been found that he did not come 
into possession of it by illegal means. If Bansi did 
not commit any theft, it must be presumed at least 
so far as the criminal proceedings are concerned 
that he came in lawful possession of the property 
and that he transferred the custody of it to the ap- 
plicant in a lawful manner. Whether Bansi was g 
directly authorised by Sukhman or not, or whether * 
the ornaments belonged to Sukhman or his wife as 
her stridhan would be questions material in civil 
proceedings that may be founded on the pledge. So 
far as the applicant is concerned there is nothing 
to show that be acted in bad faith. It is true that 
Bansi was only a waterman but the applicant took 
care to satisfy himself about the bona fides of the 
transaction before he accepted the pledge, viz., that 
one Kalarin had accepted the pledge of ornaments 
from him and that because her terms were some- 
what high and the applicant’s less onerous that Bansi 
wished to pledge the ornaments with the applicant. 

It may be that there was negligence on the part of 
the applicant but that is a matter not for the cri¬ 
minal Court but for the civil Court to decide. So 
far as the pledge goes, it would be for the civil Court 
to decide whether the contract involved in the * 
pledge was binding upon Sukhman or not. But it 
cannot be disputed that the applicant came into 
possession of these articles under a contract. To 
hand over the articles to Sukhman would be an in¬ 
terference with the contract in pursuance of which 
the applicant held possession of the ornament. His 
possession being under a contract must bo regarded 
as legal possession and, if the contract is valid, it 
must be assumed that he would be the person en¬ 
titled to possession thereof os against the other 
party to the contract. 

It is clear from the record that Sukhman's wife 
wa9 in possession. Whether the property belonged 
to her as stridhan or not is immaterial. The fact is 
that she was in lawful possession and therefore her 
possession was juridical and it has been proved that 
it was with her consent and under her direction 
that the articles were pledged with the applicant. 
Consequently, the real issue is whether the con¬ 
tract of pledge was binding on Sukhman or not*- 
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That is a question which lies beyond the purview of 
the criminal Court and unless that .s deeded no one 
but the applicant would have the legal right to the 
possession of the ornaments. Tins was the principle 
which 5 wns enunciated in 12 Lab 304 and I am in 
respectful agreement with it. My attention is in. 
vited to I.L.R. (1936) Nag. 1502 but that case is no. 
in point ns the point decided there was that when 
the owner of the property is not known and the 
property appears to be suspicious it could be con¬ 
fiscated. That is not the question here. I set aside 
the lower appellate Court's order and direct that 
the ornaments (articles A to H) be delivered to the 
applicant from whose possession they were seized. 
d K Order set cHide. 


1. (’31) 18 A.I.B. 1931 Lah. 526 
12 Lah. 304 : 32 Cr.L.J. 960 
Sharaf Din v. Gokal Chand. 

2. (*36) 23 A.I.R. 1936 Nag. 143 : 166 
38 Cr.L.J. 175 : I.L.R. (1936) Nag. 
Government v. Beni Madbao. 


132 I. C. 833 : 
32 P.L.R. 724, 


I. C. 
150, 


271 : 
Local 
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Stone C. J. and Vivian Bose J. 


Yasantrao s/o Gopalrao — Creditor — 

Applicant 


v. 


Uttamrao s/o Suryabhan Deshmukh, 
Insolvent and another — Creditor — 

Non-applicants. 

Civil Rcvn. No. 503 of 1940, Decided on 23rd 
c January 1942, for revision of order of Addl. Dist. 
Judge, Ellichpur. D/- 2nd May 1940. 

(a) Provincial Insolvency Act (1920), S. 42 — 
Pauper incurring debts — Discharge should be 
postponed unless he pays eight annas in a 
rupee. 

If a pauper incurs debts he is responsible for his 
non-existent assets not amounting to half his debts 
and the purpose of keeping him an insolvent is to 
make plain to the world that his credit is gone so 
that he cannot cause loss to creditors in the future. 
His credit will return to some extent when he is 
discharged, and hence the time of discharge will be 
postponed unless he pays eight annas in the rupee. 

[P 83 C 2] 

(b) Provincial Insolvency Act (1920), Ss. 42 
d and 75—S. 42 (a) misunderstood and S. 42 (d) 

ignored by Court—Order of absolute discharge 
should he set aside. 

Where the Court has not only misunderstood 
S. 42 (a) but has ignored S. 42 (d), the Court has 
no power to giant an absolute disobarge and the 
order granting such disoharge should be set aside. 

[P 83 C 2 ; P 84 C 1] 

(c) Provincial Insolvency Act (1920), S. 28_ 

Palampat land does not veBt in Court but in¬ 
come therefrom does. 

Palampat land does not pass to the Court on 
insolvency, income from it does so pass because the 
word “property” in S.28 includes income from the 
property: (*31) 18 A.I.R. 1931 P. C. 160, Bel. on : 
*6. A. No. 201B of 1934, Bef. [P 84 O 1] 

M. B, Kinkhede and A . R, KtUkarni — 

for Applicant, 

T. L . Sheode and W. W . Bhole — 

.. for Non. applicant 1. 
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ORDER. — This is a civil revision from an ap- e 
pell ate order upholding an order passed in insol¬ 
vency. That order granted an absolute discharge to 
The proceedings raised certain ques- 
to determine whether the assets 
insolvent, viz., palampat land, 


vency 

the insolvent, 
tions designed 

possessed by the insolvent, viz 
vested, on insolvency, in the Court, whether ~ 
receiver could be appointed, whether, if appointed, 

he could let out these lands, whether the income 
from the property could be reached and, if it could 
be, whether the Court should take the income for 
the benefit of the creditors or should leave it with 
the insolvent. The last question was treated as 
turning on whether the income was more than 
enough for the bare maintenance of the insolvent. 
It was found that the land in question does not 
pass, on insolvency, to the Court, that the income is 
so small that it only amounts to bare maintenance. 
It was concluded as a matter of law that the insol¬ 
vent must be discharged presumably on the extra¬ 
ordinary view that if a man without assets incurs 
heavy debts and is made an insolvent, then, as the 
Court cannot realise anything, it is useless to beep 
him in a state of insolvency but should discharge 
him with the result that all his debts are regarded 
as paid. In revision our power to go over the ground 
covered by tbe lower appellate Court is strictly cir¬ 
cumscribed and, in this case, we are only concerned 
with the part of the order directing discharge and 
with necessary directions flowing from the order. 
Section 42, Provincial Insolvency Act provides, inter 
alia, a9 follows : 

"The Court shall refuse to grant an absolute 
order of discharge under S. 41 on proof of any of 
the following facts, namely : 

(a) that the insolvent’s assets are not of a value 
equal to eight annas in the rupee on the amount of 
his unsecured liabilities, unless ho satisfies the 
Court that tbe fact that the assets are not of a 
value equal to eight annas in the rupee on the 
amount of his unsecured liabilities has arisen from 
circumstances for which he cannot justly bo held 
responsible ; 


(d) that the insolvent has contracted any debt 
provable under this Act without having at the time 
of contracting it any reasonable or probable ground 
of expectation (the burden of proving which shall 
lie on him) that he would be able to pay it." 

Here the Court has purported to aot under the 
provision commencing with the word "unless" in 
(a). That is to say, treating tho palampat land as 
not available, it has found that the insolvent has no h 
assets. It has next taken the view that the insol¬ 
vent is not responsible for having no assets and has, 
by a violent logical jump, arrived at the conclusion 
that the fact that his assets do not equal half his 
debts is not his fault. It would be equally sensible 
to say that a man without any assets at all is not 
responsible for having no assets if he was born poor 
and accordingly if a pauper moors debts he is not 
responsible for his non-exi9tent assets not amount¬ 
ing to half his debts. The somewhat obvious fallaoy 
lies in the fact that he is responsible for incurring 
debts in 6uch circumstances and the purpose of 
keeping him an insolvent is to make plain to the 
world that his credit is gono so that he cannot oause 
loss to creditors in the future. His oredit will return 
to some extent when he is discharged. That time 
will be postponed unless he pays eight annas in the 
rupee. We observe that not only has S. 42 (a) been 
misunderstood but S. 42 (d) has been ignored. The 
order granting absolute discharge is aooordingly set 
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aside on the ground that the Court had no power to 
make it. 

Next, although we are not prepared to differ from 
the view that property of this kind, granted for the 
purpose this land was granted, does not pass to the 
Court on insolvency, the same does not apply to 
income from it : see 59 Cal. 1.1 In view of the 
decision in S. A. No. 201B of 19342 between the 
Bame parties in this same matter, the question of 
the vesting of the corpus is indeed concluded. The 
position as regards the income was not in that 
matter in issue. An insolvent is, under S. 28 (1), 
required to aid the Court “in the realisation of his 
property.” Property here includes moneys received 
ay way of income. Under S. 66 the Court has power 
to make an allowance. Pursuant to these provisions 
the insolvent is directed to account to the Court on 
1st November in each year for the whole of bis 
5 income whether for palampat or otherwise. The 
Court is directed to consider whether any mainten¬ 
ance (bearing in mind earning capacities and the 
general circumstances of the case) should be allowed 
and if so what. If maintenance is allowed and equals 
the income, then there will be no dividend and the 
insolvent will remain an insolvent unless and until 
the insolvency is annulled. Costs out of the estate. 

_ Order accordingly. 

1. (’31) 18 A. I. R. 1931 P. C. 160 : 132 I. C. 727 : 
59 Cal. 1 : 58 I. A. 215 (P. C.), Nawab Bahadur of 
Mursbidabad v.Karnani Industrial Bank, Limited. 

2. Second Appeal No. 201B of 1934, Gopalrao v. 
Uttamrao. 
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BulaJcidas Hardas Mahesari — 

Plaintiff — Appellant 

v. 

Sk. Chotu Paikan — Defendant — 

Respondent . 

Second Appeal No. 384 of 1939. Decided on 17th 
November 1941, from appellate decree of Second 
Addl. Dist. Judge, Nagpur, D/- 28th March 1939. 

(a) Deed—Execution—Proof of — Document 
by whom scribed, proved — Execution is not 
proved. 

Mere proof of the fact that certain document was 
by certain person can hardly go to prove 
that the document was executed by the person 
whose name appears in it os an executant. 

_ [P 84 C 2; P 85 C 1] 

lb) Registration Act (1908), S. 60—Certificate 
is corroborative not substantial evidence. 

The certiffcate of registration may be considered 
lor the purpose of corroboration but it cannot serve 
as substantive evidence of execution : 33 Cal. 537 

loooVr ( 22) 9 A * L 1922 P- C. 56; (’22) 9 A. I. R. 

Nag 227 and (’34) 21 A. I. R. 1934 Mad. 365, 
Voting.; ('29) 16 A. I. R. 1929 Lah. 711, Expl. 

[P 85 C 1] 

(c) Evidence Act (1872), S. 21— B purchasing 
plot *rom whom S also had purchased another 
plot —■ B is not representative of executant vis- 
a-vis S's plot. 

The admission of ixecution is good evidence 
against the executant and his representatives but it 
wouJd not be a binding on third parties. The mere 
lact that B purchased his plot from the executant 
oi another sale-deed in favour of S would not make 


A. I. R. 

B a representative of the executant inasmuch as 
vis-a-vis S's plot B is not his representative. 6 

[P*85 C 2] 

(d) Evidence Act (1872), S. 67 — Proof of — 
Admission of execution is not proof of execu¬ 
tion within S. 67. 

Mere proof of admission of execution does not 
satisfy the requirements of S. 67 which provides 
that the signature of the executant must be proved 
to be in his hand-writing. [p 85 C 2) 

P&dhye and K.P, Vaidya —for Appellant. 

P. P. Deo — for Respondent. 

JUDGMENT. — This is plaintiff’s appeal from 
the reversing judgment of the Second Additional 
District Judge, Nagur, in Civil Appeal No. 20A of 
1939, delivered on 28th March 1939. The dispute 
relates to a strip of land marked by letters KPNM 
in the map attached to the decree. The disputed ) 
land lies between the plots owned by the parties. 
Originally the land which was No. 439 belonged to 
Raje Raghojirao. A part of it which lies to the 
north was sold by him to the Model Mills. To the 
south of that plot lies the road No. 439/2 which 
vests in the Municipal Committee. The plot No. 
439/3 lies to the sooth of that road. It wa9 acquir¬ 
ed by the plaintiff from Raje Bahadur under a sale- 
deed dated 2nd March 1921. The defendant's plot 
is No. 439/4 which lies to the south of the plain¬ 
tiff’s plot. It was acquired on 23rd January 1927 
from Raje Raghojirao by Motichand and others 
from whom the defendant acquired it by purchase 
on 19th January 1936. The plaintiff's plot measu¬ 
res 0.54 and that of the defendant 0.56 according 
to their respective sale deeds. The case of the plain¬ 
tiff was that the southern boundary of his plot was 
along the line shown by letters M N in theCommis- 9 
sioner's map, and that in March 1934 the defen¬ 
dant had encroached upon the site in dispute by 
removing some stone marks and that he erected 
huts there. The main issue in the case was whether 
the site in dispute formed part of the plaintiff’s 
plot or the defendant's plot. Both parties filed 
their respective maps and examined witnesses to 
show that the disputed land formed part of their 
respective plots. The plaintiff succeeded in the 
Court of first instance but failed in the lower appel¬ 
late Court. That Court negatived the plaintiff’s title 
on the ground that the plaintiff had failed to prove 
either his sale deed or adverse possession. It also 
rejected the testimony of the surveyor who had 
prepared the plan of the plaintiff’s plot. The first 
point for determination is whether the plaintiff’s 
sale-deed dated 2nd March 1921 was rightly rejected h 
in the lower appellate Court as inadmissible on the 
ground that its execution was not proved. The point 
is really of technical importance since the sale-deed 
does not contain any detailed description of the 
plot comprised in it and is therefore altogether 
worthless 60 far as the point in controversy is con¬ 
cerned. Out of deference for the learned counsel for 
the appellant, who has addressed an elaborate argu¬ 
ment, I have to consider whether the evidence pro¬ 
duced by the plaintiff to prove the sale-deed is 
sufficient. 

Balaji (P.W. 1) is a solitary witness who identifies 
the hand-writiDg of Shambhaji, the petition-writer, 
who scribed the plaintiff’s 6ale-deed. Manifestly this 
evidence cannot prove the genuineness of the docu¬ 
ment. Even a forged document has to be scribed by’ 
somebody. It is therefore clear that mere proof of 
the fact that certain document was scribed by cer¬ 
tain person can hardly go to prove that the docu¬ 
ment was executed by the person whose name 
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[appears in it as an executant. It is however argued 
3 ion the authority in 33 Cal. 537,1 a. I. R. 1922 P.C. 
56 2 and 18 N. b. R. 83 s and other caae3 that the 
registration of the document must be regarded as 
sufficient to prove the execution of the document. I 
do not see my way to accede to the argument for 
the obvious reason that the cases relied on do not 
lend countenance to it. In 33 Cal. 5371 there was 
one Lakhi Nath Muzumdar who affirmed in the 
witness-box that he had seen Brojo Nath Chowdhry 
making his signature on the document. Similarly, in 
A.I.R. 1922 P.C.56, 2 there were two witnesses who 
swore that they had seen the deed sigDed. In 18 
N.L.R. 85 5 the identification was in the hand.writ¬ 
ing of a deceased scribe who had noted that the 
mark appearing in the document was tbatof the exe¬ 
cutant. That was an indirect proof of the execution 
of the document. The case in 57 Mad. 662 4 was one 
} in which the signature of a deceased attesting wit¬ 
ness was accepted as sufficient proof of the execu¬ 
tion of the document by its alleged executant. That 
was because an attesting witness is presumed to 
have witnessed the execution of the document. 
There i9 no doubt a case reported in A. I. R. 1929 
Lah. 711® to show that there was no witness to 
prove directly or indirectly the execution of the 
document and the question was whether the certifi¬ 
cate of registration was admissible. The learned 
Judge who decided the case held od the authority 
of the observations made by the Judicial Committeo 
in 33 Cal. 5371 that the certificate of registration 
was relevant and admissible to prove the execution. 
The learned Judge, however, observed whether the 
■ certificate of registration itself is sufficient to estab¬ 
lish execution or not would depend on the circum- 
c stances of each case. 

The certificate of registration has indeed an evi¬ 
dentiary value attached to it by S. 60, Registration 
Act. But it must bo noted that it is made admis¬ 
sible only for the purpose of proving that the docu¬ 
ment has been duly registered and that the fact 
mentioned in the endorsements made under Ss. 52 
and 58 of that Act has occurred as there mentioned. 
Under S. 58 the registering officer has to endorse 
the signature of the person admitting the execution 
of the document. It would thus appear that the 
•certificate of registration proves the admission of 

who P ur P°r*ed to execute 
the document. The certificate mAy be considered 

it ° f copro 5 or *ti°n» but, iu my opinion, 

it cannot serve as substantive evidence. If it is 

afl - 8U ^ HA 11 ?? evidenco of execution that 
A fir?ni d T 1Ve S \l 0, Evidence Act, Of all its signi- 

* l Vu he £ ase of documents the 

law authorises the Court to make a presumption 

SlJS d8 dU p execution and attestation. It the 
arguments were to prevail then it 

TxAmiv d 7 ^ t0 8 elher with the necessity of 

d^whiohT/ w ! tDess t0 Pwve execution of a sale 
deed_which js registered, I cannot persuade myself 

Vw 11 f 8 , 33 i a. eo : s c.l.j. 349 : 10 

ckhya Nath P# ^ QaD 6 am °y i Debi v. Troilu- 
® A.I.R, 1922 P. C. 58 : 64 I C 999 • oa 
1 ^ 365 (P ' ° Aii v. 

*■ 13 ^ lKWE; 771 a 798 : 18 

M A I R- 1934 Mad. 365: 149 I C 267- 67 

1942 N/I3 & 14 
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that such could be the intention of their Lordships > 
of the Privy Council when they stressed the solem¬ 
nity of registration. It must also be observed that 
the admission of execution is good evidence against 
the executant and his representatives but it would 
not be a binding on third parties. It is true that in 
this case the defendant purchased his plot from the 
executant of the salo deed in favour of the plaintiff 
but that would not make him a representative of 
the executant inasmuch as vis-a-vis the plaintiff's 
plot the defendant is not his representative. In any 
case mere proof of admission of execution does not 
satisfy the requirements of S. 67, Evidence Act, 
which provides that the signature of the executant 
must be proved to be in his hand-writing. The 
lower appellate Court was technically not wrong in 
holding that the sale deed was not proved but as I 
have already said the rejection of that document 
does not really affect the issue because nothing con- / 
tained in it is helpful to the decision of thi6 case. 

The point for determination in this case is not 
whether the plaintiff had title to the plot of which 
he i9 in actual possession and about which there is 
no dispute but whether the site in dispute formed 
part of the plot which he bad acquired from Baje 
Bahadur. On that issue the sale deed throws no 
light and it is for this purpose that the plaintiff 
relied on adverse possession. The lower appellate 
Court did not care to discuss the evidence bearing 
on the point of ad verse possession. That was because 
there is in reality no evidence on the point. The 
plaintiff himself refrained from going into the 
witness-box and the witnesses that he examined do 
not make any substantial contribution. Lala Mian 
• W - 2) says that at the request of the plaintiff 
he bad fixed the wooden posts to enclose the plain, 
tiff s plot and that as the people of the locality ^ 
removed them he fixed stones the next year. He 
does not make it clear in what year he had put the 
wooden posts or stones. He did not take tho mea¬ 
surements of the plot himself and he could not give 
the width of the land covored by the road. Ho did 
not particularly mark tho stones to see whether 
hey were existing or not after he had once fixed 
f° u i d “ ot .8‘ ve the measurements of tho 
p amtifl s land. Govmda (P. W. 3) speaks of the 
plot having been demarcated by stones and the de¬ 
fendant haying removed a corner stone 12 months 
bo ore the date he deposed about it. But ho is un- 
. Sft ? whether by removing the stono the 
plaintiff lost any portion of his land. BudhufP. W 4 ) 
only speaks of having 6eon boundary stones two 
years before his deposition and he does not know 

GofffP a w U ^ h0 | Plaintia ' S P 053653 ' 00 forl2years. h 
Uopal (P. W. 5) also camo on the scene only 1* 

years before his deposition. P. W. 6 and P W 7 

are surveyors who say nothing about the plaintiffs 

possession. There is thus no evidence of adveree 

possession on the part of the plaintiff. V 

There remains the testimony of Ganpat (P W 7 i 

who was the commissioner appointed to draw a 

map. He was discredited by the lower an™n.#t 

Court and the plan (Ex. P-3) prepared by him wS 

tha^th^'smUh^r 6 !?b'oundary'of the'plot^^on 11 ! 9 ^^ 

the Model Mills was the correct one t0 

expert in surveying could ever regard it 
nent mark to serve as a standard form™ P erma - 
Allhoojhhenoled Ih. length of *' 

_ St.?#™ mu.*,*.i? L'TJS'L'r??: 

igftsfeS rS&fi ‘X" 

The distance between tr.! °f maa , 

( makes « length of" 800 "feet! 
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cated but appear to be based on no principle : (’34) 
21 A. I. R. 1934 All. 239 (F.B.). Rel. on. ' 


It is not surprising that the lower appellate Court 
refused to accept his map as correct. Some argument 
was addressed to show that the defendant’s plot in¬ 
cluded the nala to the south. But that is contra¬ 
dicted by the contents of Ex- P-1, the plaintiff's 
sale deed itself, as also the settlement map (Ex. D-l). 
The appeal is devoid of substance and is dismissed 
with costs. 

Appeal dismissed. 
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Vivian Bose J. 

Sadasheorao Krishnarao Buti — 

Money-lender — Appellant 

y. 

Collector , Nagpur and another — 

Respondents. 

Misc. Appeal No. 174 of 1940, Decided on 1st 
December 1941, from order of Addl. Dist. Judge, 
Nagpur, D/- 29th January 1940. 

(a) C. P. Land Revenue Act (2 of 1917), S. 218 
— Even procedure is governed by Land Acqui¬ 
sition Act. 

Not only the provisions dealing with the manner 
in which the compensation is to be calculated, but 
also as regards procedure, the provisions of the 
Land Acquisition Act apply in cases under S. 218, 
Land Revenue Act : 2 N. L. R. 172, Applied. 

[P 86 C 2] 

(b) Land Acquisition Act (1894), Ss. 19, 20 — 
Land in malguzari village acquired-Price fixed 
accepted by all — Amount distributed amongst 
tenants and malguzar—Tenants accepting with¬ 
out objection—Malguzar dissatisfied asking for 
reference—Tenants not joined in relerence—In 
appeal notices ordered to tenants—Tenants held 
ought not to be joined and were discharged. 

Certain lands in a malguzari village were ac¬ 
quired. The Collector fixed the market value there¬ 
of aDd everybody concerned accepted that. The 
Collector then distributed this 6um between the 
malguzar and tenants. The tenants were content 
and accepted the money given to them without 
objection. The malguzar not being satisfied asked 
for a reference to the civil Court. Reference was 
made but the tenants were not made parties, the 
matter being treated as one between the malguzar 
and the Collector. In appeal to the High Court, 
notices were ordered to be issued to tenants. They 
protested against the matter being re-opened more 
than two years after everything was settled so far as 
they were concerned : 

Held that the tenants ought not to be joined and 
should be discharged. [P 87 C 1] 

(c) Land Acquisition — Malguzar paid less— 
Collector must make good difference — Over¬ 
payment to tenants should be ignored. 

If the Collector has paid the malguzar too little 
he must make good the difference and the fact that 
he has possibly overpaid the tenants must be ignored: 
C34) 21 A. I. R. 1934 All. 239 (F.B.) and (’29) 16 
A. I. R. 1929 All. 525, Rel. on. [P 87 C 1] 

(d) Land Acquisition — Instructions in C. P. 
Land Acquisition Manual do not bind civil 
Courts. 

Instructions given in the Central Provinces Land 
Acquisition Manual do not bind the civil Courts. 
The directions given in them are not only compli- 


[P 87 C 2) 

(e) Land Acquisition Act (1894), S. 30—Land 
in malguzari village acquired — Apportionment 
between landlord and tenant — It depends on 
evidence m each case—In absence of evidence 
tenant given three parts and landlord one. 

In the case of acquisition of land in a malguzari 
village the first thing to do is to find out the market 
value of the land and then apportion that between 
the landlord and the tenant according to their 
several interests in the land. What those interests 
are can only be ascertained by the evidence in each 
case, but when there is next to no evidence it is 
only possible to follow a rough and ready rule. (Im¬ 
portant factors in favour of landlord set out.) 

(P 88 C 2) 

(The tenant was allowed three parts of the com¬ 
pensation and the landlord one) : (*34) 21 A, I R 
1934 All. 239 (F.B.); (*29) 16 A. I. R. 1929 All. *525 
and 30 Cal. 801, Rel. on; 40 Cal. 64, Ref . 

[P 88 C 2] 

N. S. Nandedkar — for Appellant. 

M. B. Niyogi — for Respondents. 

G. R. Pradhan — for Tenants. 

JUDGMENT—This appeal arises outof a refer¬ 
ence made by the Collector to the District Judge 
under S. 218 (4), Land Revenue Act. It was decided 
in2N.L.R.172| that in such a case all provisions of 
the Land Acquisition Act apply as nearly as may be, 
that is to say, not only the provisions dealing with 
the manner in whioh the compensation is to be cal- 
culated, but also as regards procedure, and that is 
admitted by everybody concerned. So we have to! 
turn to the Land Acquisition Act to see how the 
rights of the parties should be adjusted. I have) 
found it extremely difficult to deal with the case 
because I have little data to go on and because cer¬ 
tain of the parties who, in my opinion, are interested 
are not before me. The persons interested in this 
land are the malguzar (appellant) of the village and 
a number of tenants. The Collector fixed the market 
value at Rs. 5844-9-6 and everybody concerned ac¬ 
cepted that. This figure is not challenged here. The 
Collector then distributed this sum between the 
malguzar and the tenants as follows : He decided 
that Rs. 5429-9-6 should be paid to the tenants and 
offered the balance of Rs. 415 to the malguzar. The 
tenants were oontent and accepted the money with¬ 
out objection. The malguzar was not satisfied and 
so asked for a reference to the civil Court. This was 
done, but the provisions of S. 19, Land Acquisition 
Act, were not complied with and accordingly the 
matter was treated in the lower Court as one be¬ 
tween the malguzar and the Collector, the tenants 
being ignored. I thought it right before deciding the 
appeal to hear the tenants and so notices were issued 
to them as also to the Advocate-General because the* 
validity of certain directions in the Land Revenue 
Manual were called in question. 

The tenants were represented by Mr. G. R. Pra¬ 
dhan, advocate, and they protested against being 
joined at this late 6tage. They said that they have 
no grievance and were content with the money paid 
to them, and added that it would be unjust to join 
them at this late stage. I understand the money 
was paid to them about the middle of 1939 and it is 
now 1941. The tenants have, therefore, quite natur¬ 
ally protested against having the matter re-opened 

1. (’06) 2 N. L. R. 172, Govind Rao Badkas v. Col¬ 
lector of Nagpur. 
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more than two years after everything had been settled 
a and done with so far as they were concerned. I think 
this is right and feel that it would be unjust to join 
them now. But whether they ought to have been 
joined or not and if they ought to have been joined 
who is to blame for not joining them I find it very 
difficnlt to decide. Under S. 19, Land Acquisition 
Act, the Collector when making a reference to the 
civil Court is bound to state for the information of 
the Court, among other things, the names of the 
persons whom he has reason to think are interested 
in the land. He is also bound under sub-g. (2) to 
attach to his statement a schedule giving particulars 
of the notices served upon the parties interested 
and the statements in writing made by them. He is 
also directed if the parties raise objection to the 
amount of compensation to state the grounds on 
which the amount wa9 determined. These direc- 
b tions were not followed. But a map and the report 
was attached to the statement and in that the names 
of the persons interested in the land are disclosed. 

Bat though S. 19 requires the names of all persons 
interested in the land to be disclosed S. 20 states 
that when the civil Court issues its notices it shall 
issue notices to “all persons interested in the objec- 
tion except such (if any) of them as have consented 
without protest to receive payments of the compen¬ 
sation awarded.*' As the tenants in this case re¬ 
ceived the compensation without protest it would 
appear that notices could not have been issued to 
thorn, and if notices could not be issued it is quite 
dear that they could not have been joined, and can¬ 
not be joined now. Therefore, the omission of the 
Collector to set out their names in his reference 
would appear to be no more than an immaterial 
c irregularity on an unessential point. I find it, how- 
evor, extremely difficult to re-assess the compensa¬ 
tion in favour of the malguzar and at the same time 
to observe the fundamental basis on which the 
awarding of compensation rests. I also find it diffi¬ 
cult to apply the third proviso to S. 31 (2), Land 
Acquisition Act. Doing the best I can with these 
seemingly conflicting provisions I consider that the 
tenants ought not to be joined and so I discharge 
them. They will however, bear their own costs. 

I hey were noticed at my instance as I thought it 
proper to hear what they had to say. But that being 
60 , 1 do not think that it would be right to saddle 

*°K eithe f 0f tho P* rlie9 to the appeal. 
Fortunately these costs are not heavy. Also, if Bo 

rwt of my conclusions are right then the tenants 

Tm io PP ®5 r t0 ha n° b€en P* id t0 ° ™ch and so 
will have done well out of this in any case. But of 

X r do ™trf h6 M Da #^ are not ***“« i°'oed I natur- 

hilk d T nnU e0 / d # 8 agaiDSfc thGm b€bind the * 
Ute \ h ' B i" ft observation so 

as to justify my order about costs. 

Dealing now with the dispute in appeal. In the 

d^U°t?ih tbe ,enant ? 1 tBo matter will have to be 
CW °?u *S tween th ® malguzar and the 

thi in v u / ‘ he hne8 indicated bv King J. in 

af n 9 otd hv^ i? en °, h r6p0rted in 65 A «- 8972 
„ S' 9 i®,f nd i>y tba Division Bench in 61 All. 766.3 

H the Collector haa paid the malguzar too little he 

most make good Ih. different,, afd the fact that he 

has possibly overpaid the tenants must be ignored 

so far as these proceedings ate concerned. Whether 

J 91 A.I.R. 1934 All. 239 : 148 I C inn • kk 
A ll. 897 : 1984 A. L. J. 8 (F B ishfam YV, 
Collector of Agra. Shiam ^ v ' 

3. ('29) 16 A.I.R, 1929 All. 626 : 117 I C 619 • ki 


the Collector has any remedy over against the 
tenants under proviso 3 to S. 31 or otherwise is a 
matter on which I express no opinion. The basis of 
compensation under S. 23, Land Acquisition Act, is 
the market value of the land. None of the other 
factors mentioned in the section apply here. This 
is also the decision of their Lordships of the Privy 
Council in 31 Bom. L. R. 728.* To the market 
value is added 15 per cent, for compulsory acquisi¬ 
tion. This total sum is I take it intended to be 
distributed among the persons interested. Anyway 
such a direction is given to the Collector under 
S. 11 (3) and I cannot see how any other rule can 
be applied when more than one person is interested 
in the land. The proper procedure in every case, 
therefore, 19 first to determine the market value of 
the land and then to apportion that among the 
various persons interested, having regard to the 
interests each possesses. This is the rule referred to 
in the Allahabad Full Bench decision in 55 All. 
897 2 at p. 900. I am of opinion that bearing in 
mind the criticism made on that page by Sulaiman 
C. J. this is the proper rule. The 9um total of the 
rights and interests in the land is divided in such 
a case between the landlord and tenants and I 
cannot see how thi3 sum total can be higher when 
the whole bundle of interests resides in only one 
person. This, however, is not the rule which haa 
been followed here except that tho market value 
appears to have been ascertained and that value aa 
I have stated is not questioned before me. 

According to the Collector’s written statement 
the total compensation, that is to say, tho market 
value, was determined and apportioned in accord¬ 
ance with the directions in para. 2 of the Central 
Provinces Land Acquisition Manual, ol. 5. That, 
however, is not strictly accurate because though the 
rule was followed so far as the landlord is concerned 
it was not followed in the tenants* case, and unloss 
the rule is followed as a whole injustice is likely to 
result to one or the other, and in my opinion has 
resulted to the malguzar in this caso. But however 
that may be, even if these instructions had been 
followed to the letter they do not bind tho civil 
Courts, and in my opinion tho directions given in 
them are not only complicated but appear to be 
hosed on no principle. This is the oritioism made 
by Sulaiman C. J. at p. 901 and Mukerji J. at p. 909 
in this Full Bench of the instructions issued by the 
Court of Revenue Circulars to Collectors in the 

; ♦ l fii P J 0VinC T eS, -n Ithink tho8a ™ criticisms ore 
justified here. I will explain in detail why I think 

this is so..As I have said, the Land Acquisition Act 
and also the Privy Council, stato that the basis of 

compensation is the market value of the land, and 

that appears to be recognised by the revenue autho- 

* stated * Q the amendment 
to para. 31 of the instructions under consideration. 
Attention is drawn there to tho Privy Council ded 
sion in 31 Bom. L. R. 728.3 B ut the dir^tions 
given in para. 3 at p. 27 of the manual read with 
para. 34 at p. 45 appear to make this unworkable 
As I have said, it is admitted that the market 
value of the land isRs. 6844-9-6. It is aho aS.!! 

26 S 4 ^Vh^h 3 BS - 46 aDd taASSff 

between the rental which he r«£lv£ haTT 
tenants and the land revenue whiolTl,! ° l ^ 8 

Government. Tba, to i, 1 t fT.lS 

4 . (’29) 16 A. I. R. 1929 P. 0. 92 : 114 I n nat '• 
81 Bom. L. R. 728 : 26 N. L. R 68 (P ClVti 7 ' 
ram v. Collector of Nagpur. “ C '** Atma ' 
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a accurate. Rs. 20-12-0 may well represent his pre¬ 
sent profit but it does not take notice of potential 
profits and ignores a number of other important 
factors. These factors are set out in the Allahabad 
Full Bench decision at p. 904. They include the 
facts that "( 1 ) an occupancy tenant's rent is liable 
to enhancement, although within statutory limits; 

(2) that the tenant is unable to transfer his rights; 

(3) that his right even to sublet is very much 
limited; (4) that in the case of rent falling into 
arrears, from whatever reason, he is liable to be 
ejected; (5) that in the case of the tenant dying 
without one of the statutory heirs, the tenancy 
would lapse to the landlord. It was also added that 
the number of statutory heirs was small and the 
chances of the occupancy rights lapsing were not at 
all remote.” To all these can be added the fact that 
the tenants can surrender their holdings and that 

b the malguzar would thereupon be entitled to re-let 
to some other person and would in that event 
receive substantial najraua. Taking the figures, 
however, as they are, and assuming that the mal- 
guzar’s interests are represented by the cash profits 
of Its. 20-12-0, the capitalised value of this, in 
accordance with para. 34, comes to Rs. 415 which 
is the amount awarded in this case; but the capita¬ 
lised value of the tenants’ profits, in accordance 
with that rule ought to be Rs. 1280. The tenants 
have, however, been given Rs. 5429-9-6 which figure 
is out of all proportion to the respective sums 
which, under para. 34, the revenue authorities con¬ 
sider it fair that the landlord and tenants res¬ 
pectively should receive. 

The fallacy which has occurred in this case is 
clear. The rent is fixed at the settlement which 
c may have there been made, as in this case, many 
years ago. I am told that the rent is fixed at settle¬ 
ment with regard to the market value of the land 
and that the rule adopted by the revenue officers is 
to capitalise rent at 16J years' purchase. If that 
rule is correct, as it probably is, then the market 
value of the land in this case must have been taken 
as somewhere in the neighbourhood of Rs. 760 or 
Rs. 800 when the settlement was made. If that is 
so, then the rent bears no possible relation to the 
present market value, for, as I have 6aid, it is 
accepted on all hands that that market value to-day 
is Rs. 5814-9-6. It was admitted before me that, 
though the multiple suggested in para. 34 has 
been followed in the malguzar's case, it has been 
entirely ignored in the tenants' case; and instead 
of the tenants being given the multiple of 30, which 
d is the maximum suggested, they have been given a 
multiple of something like 127. There is no reason 
why the tenants' interests should bo regarded as 60 
greatly outweighing the landlord's. If the principle 
underlying para. 34 is to be followed then the pro¬ 
portion between the tenants’ interests and the mal- 
guzar’s would be in the neighbourhood of 1 to 3. 

The case law on the subject is very varied, but 
all the cases are agreed that it is not proper to 
regard the malguzar’s interests as consisting of the 
capitalised value of the rent he receives and nothing 
more. Even the ruliDgs in zamindari cases where 
the rent is fixed in perpetuity recognise that tenan¬ 
cies are sometimes forfeited and this gives landlords 
the chance of putting the land to more remunera¬ 
tive uses. Such a case is 30 Cal. 801.6 In another 
Calcutta case, namely 28 Cal. 146,° the landlord's 

5. (*03) 30 Cal. 801 : 7 C. W. N. 810, Dinendra 
Narain Roy v. Tituram Mukerjee. 

6 . (’01) 28 Cal. 146, Shama Prosunno Bose v. 
Brakoda Sundari Dasi, 


interest was capitalised at thirty times the rent and 
a money value was placed upon his chances of ob- e 
taming an enhanced rent in the future. Actually 
the compensation was divived in the proportion of 6 
to 10 , the landlord being given 6 and the tenant 10 . 

In Allahabad, where the conditions more nearly 
approach those in this province, it was considered 
fair to reverse this proportion, and the landlord was 
given a 10 annas’ interest as opposed to 6 annas for 
the tenant. This rule was first adopted in Allahabad 
m 51 All. 765'* and then was upheld, after careful 
consideration, by the Full Bench in 55 All. 897.2 
The only other case cited on the point is 40 Cal 64.7 
The landlord’s interests were there capitalised at 
30 times the rent which was taken to include the 
15 per cent, for compulsory acquisition. 


As I have said, it is difficult to deduce any prin¬ 
ciple from these cases except the one that the first 
thing to do is to find out the market value of the land 
and then apportion that between the landlord and 
the tenant according to their several interests in the 
land. What those interests are can only be ascer¬ 
tained by the evidence in each case, but when, as 
here, there is next to no evidence it is only possible 
to follow a rough and ready rule. This rule has 
differed so widely in the various cases that I am 
obliged to make one for myself in this case. As I 
have shown, the revenue instructions to which I 
have referred above indicate that in the opinion of 
the revenue officers a fair proportion in a case like 
the present would be 1 to 3, the tenant getting 3 
parts of the compensation and the landlord 1. If 
that rule is followed then the landlord would bo 
entitled to one-fourth of the market value of the 
land. That comes to Rs. 1461-8-0. He has actually 
claimed Rs. 1600 here; but that, I take it, includes 
the 15 per cent, for compulsory acquisition. If 15 
per cent, is added to Rs. 1461-8-0 it will slightly 
exceed the Rs. 1600claimed. I am of opinion, there¬ 
fore, that the total which ought to have been paid 
to the malguzar is the sum he claimed, Rs. 1600, 
The appeal is, however, for only Rs. 1222-12-0. On 
my figures the landlord would get a few rupees more, 
but as he has only appealed for Rs. 1222-12-0, I do 
not think he should bo given more than what he 
has claimed. The appeal succeeds, and the decree of 
the lower Court will be enhanced by Rs. 1222-12-0. 
The costs of the appeal will be paid by the Collector 
here, and in the lower Court the Collector will pay 
the appellants costs in that Court. 


/ 


R.K. 


Appeal allowed . 


7. ('13) 40 Cal. 64 : 18 I. C. 551 : 17 O. L. J. 61 : ; t 
17 C. W. N. 1001, Manmohan Dutt v. Collector of 
Chittagong. 
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(a) C. P. Relief of Indebtedness Act (14 of 
a 1939), S. 17—Preliminary foreclosure decree— 

Proceedings to make decree final cannot be 
stayed. 

Mortgages were intended to fall within the pur¬ 
view of the Act and are intended to be included in 
the definition of "debt.” But a distinction is drawn 
between the position before the decree and after 
decree. The limitation imposed by S. 17 restricts 
the jurisdiction of the Debt Relief Court after decree 
in a mortgage suit to cases in which a decree "for 
payment of money on the mortgage has been 
passed" and hence the civil Court proceedings for 
making the preliminary foreclosure decree final can¬ 
not be stayed. [Provisions of tbe Act discussed and 
criticised.] [P 91 C 2 ; P 92 C 1) 

(b) C. P. Relief of Indebtedness Act (14 of 
b 1939), S. 23—Scope — Matter must be lawfully 

pending before Relief Court. 

The provisions in S. 23 which bars the jurisdic¬ 
tion of the civil Courts "in respect of any matter 
pending before a Debt Relief Court" must be con¬ 
strued to mean any matter lawfully pending before 
a Debt Relief Court. (P 92 C 1] 

(c) Mortgage — Foreclosure mortgage—Na¬ 
ture of—It is privilege, not liability. 

In the case of a foreclosure mortgage, the mort¬ 
gagor’s "interest in the property" passes at the 
date of the mortgage. And it is lost for ever the 
moment there is a failure to pay on due date. It is 
only the law which steps in and says that in spite 
of this bargain and in spite of the broken agreement, 
the mortgagor is to be given a further period of 
grace. Regarded from that angle this is a privilege 
and not a liability. In a case of foreclosure the 
right conferred on the mortgagee is not to sue for 
money but to take steps to perfect his title to the 
property. (p go c 

(d) Mortgage—Nature of — It is not liability 
but transfer of interest in property. 

The mortgage itself is not the liability but is only 
the transfer of an interest in property to secure the 
proper discharge of the liability. [P 89 C 2) 

T. P. Act— 

(’36) Mulla, Page 327 Pt. (d). 

(’84) Mitra, Pago 290, N. 327. 

1Q fel q* °J Indebtc dness Act (14 of 

1939), S. 6-Jointdebtors—Whether application 
by one is valid (Quart). 

Whether an application by one of the joint deb¬ 
tors under S. 6 is valid without joining others as 
20 N.L J 26; Civ. Bern. No. 714 of 193* 

-l 2 °' 1040 and <’ 38 ) 25 A - I- B- 1938 
Nag. 42, Contviered. jp 0 1] 

Af. R. Bobde — for Applicant. 

T. P. Naik — /or Non-applicant No. 1 . 

• UJJMtion of jurisdiction is involved 

the Tbe 1lter ariae8 in «eoution and 

2ath d 7n^'^«i 6r (. 19 ft". ap P licant before us. On 
28th June 1984, he obtained a preliminary deoree 

for foreclosure against the three judgmenMebtors 

" h ° l ? r , e ‘be nomappUcants here. There was an 

Whi0h was di «®b<eed on 

d^ d J^L 9 7 ' !“«!" We8n these two dates ‘he 

Id i £ the lower Coort for making the 

of f n “ 1 f Dt ‘j? P roce \ dlD 88 were stayed bemuse 
of the appeal pending in the High Court On 2Sth 
August 1987 after the High Court Cd dismH 

Con^Efu' !u eo / e6 ’ hoWe r a 8 aIa moved the lower 
Court to have the deoree made final. There appTm 


to have been considerable difficulty in getting notices 
served, legal representatives of deceased judgment- 
debtors brought on record etc., and the proceedings 
were still pending on 18th July 1939 when the 
Relief of Indebtedness Act came into force. There¬ 
upon two of the three judgment-debtors applied to 
the Debt Relief Court and obtained the usual certifi¬ 
cate. The third did not apply. The questions which 
arise are : ( 1 ) whether there is any "debt" within 
the meaning of tbe Act left after a preliminary 
decree for foreclosure has been passed on a mortgage; 

(2) whether some of several judgment-debtors to a 
preliminary decree for foreclosure can apply to the 
Debt Relief Court without joining the rest; (3) whe¬ 
ther tbe civil proceedings can be stayed against the 
one or ones who did not apply. 

The provisions with which wo are concerned are 
to be found in S. 6 (3) of the Act. They are in the 
following terms : I 

“ When an application made under sub-s. (1) is 
admitted, and on notice of such admission being 
given to the Courts concerned, proceedings, if any, 
pending before a civil Court . . . shall be stayed." 

The existence of these conditions is a pre-requisite 
to a stay of proceedings in the civil Courts. Insofar 
as they ooncern us here the following is essential : 

There most have been an application made under 
sub-s. (1). That throws us back to sub-s. (1) which 
is in the following terms : 

“ Any debtor who i9 an agriculturist and whoso 
debts do not exceed twenty five thousand rupees 
may file an application etc. . . ." 

The stress, bo far as this revision is conoerned, is 
on the words "debt" and "debtor." "Debtor" has 
not been defined in the Act but "debt" is defined as 
follows : g 

‘Debt’ includes all liabilities owing to a credi¬ 
tor, in cash or kind, seoured or unsecured, payable 
under a decree or order of a civil Court or other¬ 
wise whether due or not due . . . ." 

As "debtor" has not been defined we must give it 
its ordinary dictionary meaning which is, "one who 
owes a debt." It may well be asked whether a mort¬ 
gage is either a "debt" or a "liability." From one 

J oint of view it is neither. It is the security for a 
ebt and a suit on a mortgage is no more a suit on 
tho debt than a suit on a promissory note is one to 
enforce the original liability. The distinction is well 
known in suits on promissory notes and thero aro 
many cases dealing with the matter under that 
head. A similar distinction exists in the case of a 
mortgage. But we do not intend to develop that 
further because we are of opinion that olaims on a h 
mortgage fall within tho purview of the Act owing 
to a. 4 0) whioh expressly excludes certain mort¬ 
gage blaims from its operation. This would be un 
necessary unless mortgages aro intended to be 
me uded. Also Sa il 18 (3) and 17 are all based 
“ ‘^‘mortgages are inoluded. But 
even it it be assumed that mortgages fall within 
meaning °f the word -'debr^t sUU Sma 

iarge the question whether there is any debt left 
within the meaning of the Aot after a preliminary 

that e0 i/°Lm re K ° 9Ure hM b f n passed - To determine 
that it will be necessary to analyse a foreclosure 

Zl li0n ** <*»• V- defines a mort- 

me as the transfer of an interest in specific im- 
moveable property for the purpose of spring the 
payment of money advanced or to he Ur? 

way of loan, an existing or future debt, or the pe/ 
formance of an engagement which may give riJTto 
a pecuniary liability. It is dear from thisalt the 
mortgage itself Is not the liability but U oSy he 
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transfer of an interest in property 
jproper discharge of the liability. 

Then follows the definition of a foreclosure mort¬ 
gage. It occurs whenever there is an ostensible sale 
of the mortgaged property on any one of the follow¬ 
ing conditions : (1) that on default of payment of 
the mortgage money on a certain date the sale shall 
become absolute, or (2) that on such payment being 
made it shall become void, or (3) that on such pay¬ 
ment being made the buyer 6hall transfer the 
property to the seller. Section 60 confers on the 
mortgagor the right to redeem and S.67 enacts that 
the mortgagee has the right, after a certain date 
and before a certain event, to obtain from the Court 
a decree that the mortgagor (in the case of a fore¬ 
closure mortgage) shall be absolutely debarred of 
his right to redeem. It will be seen that in a case of 
foreclosure, the right conferred on the mortgagee is 
not to sue for money but to take steps to perfect his 
title to the property. Section 68 in fact expressly 
prohibits the mortgagee from suing for the mort¬ 
gage money except in four cases, and even then the 
Court is given discretion to stay such a suit and all 
proceedings therein in two of these cases until the 
mortgagee “has exhausted all his available reme¬ 
dies against the mortgaged property or what re¬ 
mains of it, uuless the mortgagee abandons his 
security and, if necessary, re-transfers the mort¬ 
gaged property." From here we pass to the Code of 
Civil Procedure where the manner in which this is 
done is set out. The decree given in such cases is 
set out in 0. 34, It. 2. It will be observed that the 
defendant is not ordered to pay the plaintiff any¬ 
thing. The decree declares that a certain sum of 
money is due on the mortgage and then declares 
that if it is paid on or before a certain date, the 
mortgage is at an end, and if it is not, then the 
plaintiff has the right to apply for a final decree. 
Order 34, It. 3, 6ets out the substance of the final 
decree. It declares that the right to redeem is at an 
end. In strictness this no more constitutes a debt or 
a liability than a decree for specific performance or 
for a prohibitory injunction. It is true the defendant 
is called a judgment-debtor but that is because of 
the definition in S. 2 (10) : “ ‘judgment-debtor* 
means any person against whom a decree has been 
passed . . . .” 

A defendant who is ordered to sell his property if 
the plaintiff pays him the agreed price is also a 
judgment-debtor." But the agreement to sell for 
an agreed price is, as such, neither a debt nor a 
liability. On the contrary it may be a considerable 
asset. So also in the case of a foreclosure mortgage. 
The mortgagor’s “interest in the property" hA8 
already passed. It went at the date of the mort- 
gage. And according to the strict terms of the bar¬ 
gain it is lost for ever the moment there is a failure 
to pay on due date. It is only the law which steps 
in and says that in spite of this bargain and in 
spite of the broken agreement the defendant is to be 
given a further period of grace. Regarded from that 
angle this is a privilege and not a liability. In effect 
it confers on the defendant the right and the privi¬ 
lege of, in a way, buying back for himself property 
which has been lost to him for ever under the terms 
Th • ,arKa * n » UQ d tliis despite his own default. 
The right to buy back property for a given 6um can 
hardly be described as a liability when the option to 
buy or not to buy is left with the purchaser ; and 
it is certainly not a debt within any ordinary mean- 
of the term. Nor can it become so simply 
because the privilege is conferred by a decree or 
order of a Court. 

Hut though this accurately describes the essen- 
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tials and the form of a mortgage it is not a fair 
picture because it leaves out of aocountthedominat- e 
log feature, namely the aspect of loan. This was 
pointed out by a Division Bench of this Court in a 

?' e sha11 refer at a Iater stage, I.L.R, 
(1938) Nag. 911 at p. 101. The Relief of Indebted¬ 
ness Act, undoubtedly looks upon mortgage claims 
as being within the scope of its provisions though 
it does not say so expressly. But what kind of mort¬ 
gage claims ? As we have said, we are obliged to 
deduce this inferentially, and so, in order to deter¬ 
mine what kind of mortgageclaims are contemplated 
it will be necessary to examine each one of the 
sections in which mortgages are mentioned. The 
most important of these sections in the sense that 
that is where the matter is most fully dealt with is 
S. 17. It says that : 

“Every civil Court which has passed a decree for 
payment of money, whether on a mortgage or other. / 
wise, or before which execution is pending in respect 
thereof, shall on the application of the judgment- 
debtor who is an agriculturist, transfer the decree 
to a Debt Relief Court which shall apply the provi¬ 
sions of this Act to such decree." 

The section is limited to the position after decree 
but is so loosely worded that, as it stands, it applies 
to all decrees whenever passed and even though 
they may have been fully executed years ago. It 
would be absurd so to construe it but that is its 
grammatical meaning. What however is of more 
immediate concern is the other restriction, namely 
that it i9 limited to cases in which the civil Court 
has passed a decree for money. As we have pointed 
out not only is the usual mortgage decree not a 
decree for money but S. 68, T. P. Act, expressly 
prohibits a money decree (except in the four cases g 
mentioned) in that it deprives the mortgagee of the 
right to sue for the mortgage money except in the 
said four cases. Of the four cases mentioned, the 
first occurs when there is a personal covenant in 
the deed, and the second when the mortgaged pro¬ 
perty is wholly or partially destroyed, etc., by any 
cause other than the wilful default of the mortga¬ 
gor, and the mortgagor, after having been given a 
reasonable opportunity of providing further security, 
has failed to do so. It is doubtful whether such 
suits can be said to be “on the mortgage" particu¬ 
larly as the proviso empowers the Court to stay such 
a suit until “the mortgagee ha9 exhausted all his 
available remedies against the mortgaged property 
or what remains of it, unless the mortgagee aban¬ 
dons his security and, if necessary, re-transfors the 
mortgaged property." But even if it be assumed 
that the decrees in these four cases are decrees “for 
payment of money on a mortgage" there can be no 
doubt in view of S. 68 (1), T. P. Act, that other 
mortgage decrees are not of this character and so 
the civil Courts cannot transfer them to a Debt 
Relief Court. 

Section 4 (j), Relief of Indebtedness Act, excludes 
mortgage claims “against property in the hands of 
a subsequent transferee who has taken the transfer 
in order to satisfy the mortgage" from the opera¬ 
tion of the Act. The section is general and applies 
to all mortgages but beyond indicating that at any 
rate certain mortgage claims are intended to be 
included within the purview of the Act it does not 
assist U3 in determining what kind of mortgage 
claims are aimed at. The proviso to S. II (2) also 
refers to mortgages. Sub-section (1) empowers the 

1. (*38) 25 A. I. R. 1938 Nag. 112 : 179 I. C. 129 : 

I. L. R. (1938) Nag. 91, Bhagwant Rao v. Damo- 
dbar. 
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Court to prepare "a scheme of repayment of the 
0 debtor's debt." Sub-section (2) enables the Court 
in the exercise of such powers to direct a transfer of 
such part of the debtor’s property as he is ready to 
transfer. The proviso then states : 

“Provided that where there is any mortgage .... 
such sanction shall only be given upon terms which 
will ensure that such mortgage .... shall subsist 
to such extent as is sufficient to safeguard the 
interest of the secured oreditor." 

If language i9 to have any meaning this can only 
mean that nothing can be done under this section 
to jeopardise the mortgagee's interest. Again, this 
is quite general, and so far as it goes, it would 
appear to indicate that a secured creditor’s interests 
are not intended to be affected. Then comes S. 13. 
After the scheme has been prepared and the debtor 
has been granted instalments in respect of his 
1 various debts eligibility clauses are added by sub- 
a. (3). The Deputy Commissioner is empowered 
when eligibility arises to pass an order “that the 
order of the Debt Relief Court fixing instalments 
shall cease to have effect,” and in that event “the 
balance remaining due shall be recoverable as if a 
decree, and in the case of a mortgage .... as if a 
final decree, had been passed for its payment by a 
Court of civil jurisdiction.” This is a clause we 
are unable to appreciate. For the first time it is 
definitely indicated, (though again inferentially) 
that the Act is intended to apply to mortgage claims 
and that the Debt Relief Court has power to fix 
instalments in mortgage cases. But what is to 
happen on default of payment ? The balance re¬ 
maining due is to be recoverable “as if a final 
decree had been passed for its payment by a Coart 
^ of civil jurisdiction.” 

We have just seen in our analysis of mortgages 
and mortgage decrees that a final decree for pay¬ 
ment of the mortgage money is never passed by the 
civil Courts. They are prohibited from passing 
money decrees in all mortgage suits except the four 
mentioned in S. 68, and in those cases no question 
of a final decree can arise. What the final decree in 
mortgage cases directs is either that the property be 
sold, or that it be foreclosed and possession deliver¬ 
ed. Therefore, how the unfortunate mortgagee ia 
expected to proceed when matters reach this stage 
passes our comprehension. He is not given the right 
to have the property brought to sale, nor is he given 
the right to foreclose, and yet a distinction is elabo- 
rately drawn between a secured and unsecured ere- 
ditor. We do not propose to resolve this impasse 
because the matter is not before us. All we say is 
* that this part of the section is meaningless as it 
stands and that such authorities as have jurisdic¬ 
tion to deal with the matter will havo to do the best 
they can with it. What is relevant for present pur¬ 
pose ls that, (a) the section indicates that mortgages 
are t° Ml within the scheme of the Act 

?° d Og ***{ nevertheless some sort of distinction 
(though what it ia impossible to fathom), is drawn 
•between the secured and the unsecured creditor. 

* ♦ ir a ft }°° 4 re A fers to mortgages but it is as un¬ 
intelligible. It states what the Deputy Commissioner 

S a mi? b « e JEST?.? 0 * SQm under 8ub * 9 - w 

of S 13 * He is directed “in the first instance to 
apply the sum realized from the sale of any im- 

2l 0V i Ti l * the amoant on account 

oi tne debt whioh is secured by a mortgage 

on 8U °h property in accordance with the provisions 

of the Transfer of Property Act, 1882.and if 

there is a surplus-towards tho payment of anv 

other amounts due by the debtor in accordance with 

the soheme drawn np by the Debt Belief Court, or if 


the sum is insufficient towards such repayments ^ 
rateably.” 

All this i9 dependent upon action under S. 13 (1). 
That enacts that : 

“If any instalment is not paid on or before the 
due date, the creditor may apply ... to the Deputy 
Commissioner .... for the recovery of such instal¬ 
ment as an arrear of land revenue.” 

Having applied, S. 14 tells the Deputy Commis¬ 
sioner what he is to do, and that, as we have seen 
strangely enough is not to pay the creditor whose 
instalment is in arrear and who has taken the trouble 
to apply, but to pay in the first instance the secured 
creditor whose land has been sold and in the next 
to distribute the balance rateably among the rest of 
the creditors. All this affects mortgages in tho fol¬ 
lowing way. The fact that the section directs the 
initial payment after sale to be made to the secured i 
creditor whose property has been sold indicates J 
(though once again in an indirect way) that his 
security qua security falls to the ground at this 
stage because S. 138 (1), C. P. Land Revenue Act, 
comes into operation and under it the sale is made 
free from encumbrances. The discretion whioh 
S. 138 (1) confers on the Deputy Commissioner to 
order otherwise if he thinks fit appears to bo taken 
away by the section in the Relief of Indebtedness 
Act which we are considering, otherwise the pro¬ 
perty having been sold subject to the enoumbrance 
would fetch a low price, the mortgagee would be 
paid his instalment first and ho would still rotain 
his security in full: a system which would probably 
not work too well. On the other hand, if the Deputy 
Commissioner does not sell subject to the encum¬ 
brance, either because ho cannot or because he does 
not think it proper to do so, then the protection 0 
which we gather, tho proviso to S. 11 (2) intends 
to confer on tho mortgagee becomes largely illusory. 
What the Act expressly confers with one hand, it 
takes away (almost secretly) with the other by’an 
implication which lies hidden beneath the surface 
and which would not be auspooted without the 
closest study and analysis of a host of bewildering 
provisions, a task which taxes the powers of even 
experienced Judges and lawyers to the utmost. 

These are the only provisions which relate to 
mortgages. Reading them as a whole we are of 
opinion that mortgages wore intended to fall within 
the purview of the Act and are intended to be in¬ 
cluded in the definition of "debt.” How the rights 
of the mortgagees and mortgagors are to be adjus¬ 
ted once the matter comes before the Debt Relief 
Court is a matter on which wo express no opinion, h 
It will be as well to refer in this connexion to the 
decision in I. L. R. (1938) Nag. 911 at p. 101 where 

n ( - 9 - On0 r> C * ?•* dolivorin 8 the judgment 
of the Division Bench observed as follows : 

“We are clearly of the opinion that although a 
mortgage transaction is correctly described as a 
transfer, it is also correctly described as loan trana- 
action and would fall within the term ‘loan’ in its 

tern^” SeD6e ° nle63 li Were exo,uded from that 

If it is a “loan,” then of course, it creates aliahi 
lity and thus falls within the definition oT“deht” 
in the Relief of Indebtedness Act. But though 
mortgage claims are, we think, intended to be fn- 

wt e ,« Tv, T k h , ft ‘ a {““Mo* is drawn 
between the position before the decree and after 

decree. Section 17 is the seotion whioh deals with 

mortgage deon»s, and as we have already seen itT 

limited to mortgage decrees In whioh a decree ‘•for 

payment of money on the mortgage” has been 
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a passed. It is doubtful whether the decrees contem¬ 
plated by els. (a), (b). (c) and (d) of S. 68, T. F. Act, 
can be said to be decrees of that kind but that is 
the only way in which we can make sense of S. 17. 
We have pointed out in previous cases, and parti¬ 
cularly in I. L. R. (1940) Nag. 4 682 that Acts are 
not to be construed as affecting pending litigation 
unless they are expressly made applicable. The pre¬ 
sent Act is made applicable but with the limitation 
jimposed by S. 17, and that limitation must be 
given effect to. That limitation, as we have ex¬ 
plained, restricts the jurisdiction of the Debt Relief 
Court after decree in a mortgage suit to cases in 
which a decree “for payment of money on the 
mortgage has been passed.” As there is no such 
|decree m this case, we are of opinion that the civil 
Court proceedings for making the decree final can- 
not be stayed. The provision in S. 23 which bars 
the jurisdiction of the civil Courts “in respect of 
any matter pending before a Debt Relief Court” 
must be construed to mean any matter lawfully 
pending before a Debt Relief Court. For example, 
divorce proceedings, or, shall we say, a suit to res¬ 
train a man from pulling down a wall or from dig¬ 
ging a ditch, could clearly not be stayed simply be- 
cause one of the parties chose to go to a Debt Relief 
Court and the presiding officer through mistake or 
error entertained the matter and issued a certificate. 

The next question also involves many difficulties, 
but in view of our conclusion on the point just ex¬ 
amined we need not decide it. But we think it right 
to set out the difficulties which arise. The matter 
relates to joint liabilities, and cases under it fre¬ 
quently arise when the “debtors,” or some of them 
are members of a joint Hindu family although 
other classes of case, such as the present, are also 
involved. The kind of complication which this is 
likely to create is illustrated by certain decisions 
of this Court under the Debt Conciliation Act. 
They are 20 N. L. J. 25* at p. 26 decided by 

j 'Y.x * and C|V|1 Revn « No. 714 of 19394 
and Misc. Appeal No. 112 of 1940® decided by this 
Bench. The following quotation from the last of 
these niling9 will speak for itself : 

, R not suggested and cannot be suggested on 
the pleadings here present that judgment.debtor 1, 
an adult, represented judgment-debtor 2, an adult. 
What is alleged and what is sought to be estab¬ 
lished is that a father, member of a joint Hindu 
family, as manager of that family represented the 
• ,ch included the son. As Grille J. held 

!? 25 s it is contrary to the scheme of 

•nu. , for , an a PP 1 ' can t to represent a family. 
Debtor as defined in the Act means a ‘person 1 and 
the whole scheme of the Act shows that what the 
Act has in mind are individual debtors and not 
families comprising it may be a number of people 
each earning a different kind of livelihood, each 
having it may be separate debts, the family also 
h m. ng lt9 own family debts.” 

The other questions which arise are dealt with 
J uA D 20 N * L * J * 25/* who says : 

ifu.i to . whic h reference is made in. 

j... ebt Conciliation Act has reference only to a 
owed by a debtor who made an application to 
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the board and cannot refer to the liability to dis¬ 
charge a debt which lies on a person who has made * 
no application to the board and with whom the 
board is not concerned. To hold otherwise . . 

d ,! ne ? D k l 1 hat if several persons were jointly and 
severally liable in respect of a debt, and where only 
one of them may be an agriculturist whose interest 
the Act is designed to consider and that one person 
makes an application, the whole debt and the liabi¬ 
lity of the other debtors who may not be agricul- 
turists at all and who have made no application to 
the board, would be extinguished. This cannot have 
been the intention of the Legislature and the word¬ 
ing of S. 8, Debt Conciliation Act, does not warrant 
any such conclusion.” 

♦u T !? e l pr . 0blem 1)0000163 ev6 ° more involved where 
the debt is not joint and several but is indivisible, 
as ™ ortgage : ^ I. L. R. (1938) Nag. 370* at 
p. 575. However, the Act is so full of traps for the f 
unwary, and even those who are vigilant cannot 
hope always to escape unscathed, that we prefer not 
to attempt a decision on this question. The result 
is that in our opinion the Debt Relief Court bad no 
jurisdiction to entertain this matter on behalf of 
any of the judgment-debtors because S. 17 of the 
Act indicates that decrees of this kind are not to 
be transferred to the Debt Relief Courts. It follows 
as a corollary that the civil proceedings are expect¬ 
ed to continue. The application is allowed and the 
order of the lower Court staying proceedings is set 
aside. The lower Court will now proceed to deal 
with the application in the ordinary way. The 
costs of the application will be paid by the non¬ 
applicants. Counsel’s fee Rs. 50. 


R.K. 


Application allowed. 


2 i ( r 40 i 2 I,f • h R - 1940 Nag 196 : 190 I. C. 807 : 
' * (1940) Nag. 468, Ganpatrao v. Jagannath- 

rao. 

d J. 25, Premlal Mannulal v. Jiwan. 

* , l T u Revn * No. 714 of 1939, Radhabai v. Har- 
narain. 

^Rambhau * >Peal N °‘ 112 ° f 1940, Bha S irathi y * 


6. (*38) 25 A. I. R. 1938 Nag. 42 : 173 I. C. 44 : 

I.L.R. (1938) Nag. 370, Ghanaram v. Balbhadrasai. 
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Grille J. 

Ganeshprasad s/o Dau Laxminarayan 

Bania and others — Plaintiffs _ 

Appellants 

v. 

Mt. Rombati Bai w/o Gajanand and 
others — Defendants — Respondents. 

Second Appeal No. 617 of 1938, Decided on 10th 
December 1941, from appellate decree of Addl. Dist. r. 
Judge, Raipur, D/- 12th September 1938. 

(a) Civil P. C. (1908), O. 41, R. 27 — Docu¬ 
ments deliberately withheld in trial Court_ 

Admission sought in appeal on false grounds_ 

Document should be rejected. 

The reasons given by the plaintiff for failing to 
produce the document were deliberately false. The 
document was deliberately withheld in order to 
avoid penalties and possible prosecution. False evi¬ 
dence was submitted in respect of the non-produc¬ 
tion of the document at the earlier stage and also 
false evidence in the suit regarding the dates on 
which the debts were incurred — false evidence 
which would have been completely unnecessary had 
the document been produced : 

Held that the fact that the document if admitted 
would go far to prove plaintiff’s claim could not 
prevail and the document should be rejected. 

[P 94 C 11 
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C. P. c._ 

° (’40)* Chitaley, 0. 41 R. 27 N. 8 Pt. 21. 

(•41) Mulla, Page 1192 Pt. (x). 

(b) Contract Act (1872), S. 25 (3) — Receipt 
acknowledging amount found due — Document 
held did not amount to express promise under 
S. 25 (3). 

An acknowledgment without an express promise 
in writing cAnnot be interpreted as a promise under 
8. 25 : (*28) 15 A. I. R. 1928 Nag. 124, Dissent ; 
13 N. L. J. 102 and 2 N. L. R. 130 (P.C.), Expl ., 
and Dieting. (P 94 C 2] 

A receipt by the debtor was executed after under¬ 
standing the account. It stated that a certain 
amount was justly due from the debtor (mere taraf 
wajib nikalta bai) : 

^ Held that although the words meant an implied 
promise to pay, certainly they did not amount to an 
express promise in writing such as S. 25 (3), Con¬ 
tract Act, required. (P 94 C 1] 

Limitation Act— 

(’42) Chitaley, S. 19 N. 9, Art. 64 N. 3 Pt. 3. 
(’38) Rufltomji, Page 359, N. "Acknowledgment 
of Debt Implies a promise to pay : Section 25, 
Contract Act; 1 * Page 770 Pt. 1. 

(c) Accounts—Accounts stated—Merely some 
items barred is immaterial — If whole account 
time barred, S. 25 (3) must be satisfied. 

If there is an account stated the fact that some of 
the items in the account stated, where there are 
more items than one, are time-barred is immaterial. 
If the whole acoount is time-barred, then the ban 
imposed by S. 25 (3), Contract Act, would apply : 
* (’**) 21 A.I.B. 1934 P.C. 147, Expl., and Disting.; 
(•37) 24 A. L R. 1937 Lah. 865 and (1843) 11 M. & 
W. 642, Bel. on. (P 95 c 1) 

Limitation Act— 

(M2) Chitaley, Art. 64, N. 3 Pt. 3. 

(’38) Rustomji, Page 769 Pta. 1, 2, 8. 

D. N . Chaudhary — for Appellants, 

V.V. Kelkar—tor Respondents. 

JUDGMENT.—The plaintiff brought a suit on 
what he termed a receipt. The receipt is Ex. P.l 
and has been translated as follows : 

I am Gajanand, son of Sheonandan Prashad 
Malguzar Agrawal, resident of Deokar, Tahsii 
Bometara. On making this day, an account of Raje 
Shree Laxmi Narayan Sao Mahajan, resident of 
Deokar, Tahsii Bemetara, Rs. 202 two hundred and 
d two rupees in cash and grain 69 sixty nineKhandia 
tSf ®., 01 dha n (paddy) and 6 five 

KwL “"!! h e ? 1 M “ of wheat and 2, two 
Khandls (and) 18, eighteen Kathas of Rahar, mea- 

1 ,rdKatha ' are foand justly due to 

SuSTSttt! S it rCOelpt after . UDd ^tanding the 
Bh^don Vad! th i J a mBJ remam 011 rcc0rd * M »ti 

i 9 ’A'm; “ 

Gajanand Bani (of) Deokar. In the hand of self 1 ”° 

JS d ?W da th?W ‘ ; hat the oloim " aa time, 
carrea, that the debts in respeot of grain were 

extremely overstated and much inflated 8 ami 7w 

at the time of the execution of the receipt the debt 

IS reapeot of the money was tlme-baj^ alL, 

dant 2 who had not joined in execS the Si 

“ d was said to be joint with defendant 1 whHae 

the manager of the family, (but thia was 

defendants), pleaded that there was no legal neceZ 

s“y and that any responsibility if it exisR?^ 


defendant 1 alone. The trial Court came to * the e 
conclusion that the plaintiff’s evidence as to the 
existence of the debt fell far short of proof and also 
that there wa9 no proof of legal necessity. The 
claim against defendant 2 was dismissed, but so far 
as defendant 1 was concerned, it was held that 
despite the fact that the plaintiff had failed by 
evidence to prove the alleged debt, nevertheless, the 
receipt must be held to be an unconditional acknow¬ 
ledgment of liability, and consequently waB capable 
of beiDg used as the basis of the suit. The words 
"mere taraf wajib nikaltA bai" were considered by 
the learned trial Judge to be equivalent of "dene 
ase" in 31 N. L. R. 108 1 and conveyed an absolute 
obligation to pay. The claim in respect of interest 
was reduced in view of the fact that the plaintiff 
bad not given the correct account of when the debt 
arose, his allegation that it was incurred within the 
two previous year6 being found to be untrue, and / 
the olaim was decreed against defendant 1 to a 
limited extent. Defendant 1 appealed and he suc¬ 
ceeded in obtaining a reversal of the decision of the 
trial Court and the dismissal of the plaintiff’s claim. 
The lower appellate Court agreed that tho plaintiff 
had suppressed his accounts, and that his conten¬ 
tion that he had handed over the account to tho 
defendant on the execution of the receipt was un¬ 
true. The Court held that the debt was time-barred 
when the document Ex. P-l, which was an acknow¬ 
ledgment, was executed. On the question whether 
the document could be the basis of tho suit and 
whether it fulfilled the requirements.of sub-a. (3) of 
, Contract Act, the Coart came to the con¬ 
clusion that there was no express promise to pay os 
that sub-section requires as distinguished from mere 
acknowledgment, oven though tho latter might „ 
imply a promise to pay. It did not consider that the J 
words in Ex. P-l could be interpreted as an express 

pa *’ and a,so P°* nted out that 31 N.L.R. 
1081 deoided the liability of a person in a prosecu¬ 
tion under tho Stamp Aot and did not touch tho 
question whether such an acknowledgment implying 
a promise to pay could be made tho basis of a suit. 
The Privy Council ruling in 2 N. L. R. 1302 was 
considered and it was held that it did not abrogate 
aub-s. (3) of S. 25, Contract Act, and finally, the 
learned Judge relied on the mass of authorities 
collected in 18 Lah. 234 J lor tho proposition that a 
more implied promise to pay, such as is conveyed by 
ack nowledgment, is not suffioient 
to fulfil the requirements of S. 25 (3), Contraot Aot 
and cannot famish a fresh cause of action for a 
time-barred debt. The plaintiff has preferred a 
second appeal. 7, 

Before discussing the merits of the appeal itself 
I would first refer to the claim made for tho admis’ 
sion of a document which was placed before the 

^ W «d r miTi at T 0 » C0UrtWltha ^ eque3tthat il should 
11 pu ^P° rt3 !° hav « been exeouted at 
the same time as the receipt Ex. p.l, an d certainly 
does contain an express promise to pay the amount 
found due together with intereat. It wag not nlnrp i 
before the trial Court and the oxouse given in the 
l ower appellate Court was tha t it had not been filed 

1* ( 34) 21 A.I.R. 1984 Nag, 281 : 15ft t p oko 

Em£ t n. 3 ' 493 : 31 * L - R * 108 ’ 0h Wanlal v[ 

to?, o. i: f: 55°: : £• 0 °‘4 VVi* 

Maniram v. Seth Rupoband. * * 874 
t 87 t» 2 ? A.I.R, 1937 Lah. 865 : 169 I Q ana • 

V 19 u 87) i 8 Lah ‘ 284 • 89 P. £ R 

Kesar Singh v. Sant Ram. u ' 
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owing to oversight. Evidence was taken and the 
lower appellate Court refused to accept the docu¬ 
ment, coming to the conclusion that it had delibe¬ 
rately been withheld by the plaintiff, in whose 
possession it had always been, in order to avoid the 
payment of the stamp duty and penalty which 
would clearly have been exacted had it been presen¬ 
ted, and also to avoid a possible prosecution under 
the provisions of the Stamp Act, and that it was 
only when the plaintiff felt some apprehension that 
the decision of the trial Court might be upset, that 
he attempted to file the document. The lower appel¬ 
late Court also referred to R. 27 of O. 41, Civil 
P. C., in considering that none of the conditions 
there laid down existed in the case before it, and 
that the document was not necessary, in the view 
of the Court, for the determination of the suit. It 
is now sought to file the document in this Court, 
and it is urged that since the decision of the lower 
appellate Court the document has been validated by 
the payment of the 6tamp duty and the penalty. 
That, however, is not a sufficient argument for its 
acceptance here. I am in agreement with the learn¬ 
ed Judge of the lower appellate Court that the rea¬ 
sons given by the plaintiff for failing to produce the 
document were false, and deliberately false, and the 
fact that the document, if admitted, would go far 
to prove the plaintiff’s case cannot prevail against 
the consideration that the document was delibe¬ 
rately withheld in order to avoid penalties and 
possible prosecution, and that false evidence was 
submitted in respect of the non-production of the 
document at an earlier 6tage and also false evidence 
in the suit regarding the dates on which the debts 
were incurred — false evidence which would have 
been completely unnecessary had the document been 
produced. The application to admit the document 
is accordingly rejected. 

On the merits of the case, it is contended that 
Ex. P-1 contains an implied promise to pay, and 
that that implied promise must be taken to be as 
valid as an express promise, and that therefore the 
conditions of S. 26 (3), Contract Act, relating to the 
obligation to pay a time-barred debt are fulfilled. 
Reliance is placed on the Privy Council decision in 
2 N. L. R. 130 2 and decisions of this Court in 13 
N.L.J. 102* and A.I.R. 1928 Nag. 124. 6 I am quite 
clear that the words used in Ex. P-1, although they 
may mean an implied promise to pay, certainly do 
not amount to an express promise in writing such 
as 8. 25 (3), Contract Act, requires, and in so far as 
the implied promise must be taken to impute an 
express promise which satisfies that section, the 
decisions which are cited have been expressly dis¬ 
approved in I. L. It. (1940) Nag. 441.® With that 
decision on this point I am in respectful agreement, 
and the interpretation that if an acknowledgment 
implies an unconditional promise to pay, such an 
acknowledgment could form the basis of a suit, 
would certainly render S. 19, Limitation Act, en- 
tirely otiose and I am in respectful agreement with 
Rose J. when he states: “It is to my mind obvious 
that the law must be interpreted in a way which 
will not render one of its provisions entirely nuga¬ 
tory.” So far as 2 N.L.R. 130 2 is concerned, a peru¬ 
sal of that judgment makes it clear that the 
acknowledgment there discussed was one made 

4. (’30) 13 N.L.J. 102 : 124 I.C. 624, Gopal Das v. 

Ramnath. 

5 - J*28) 15 A. I. R. 1928 Nag. 124 : 106 I. C. 661, 

kadalilal v. Rooehand. 

6 - (’38) 25 A, I. A. 1038 Nag. 180 : 174 I. C. 374 : 

I.L.R. (1940) Nag. 441, Ramprasad v. Anandi. 
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within time. In the cases cited, except in A. I. R, 
1928 Nag. 124, 6 there is no question of the applica! 
bility of the doctrine laid down in 2 N.L.R. 1302 to 
the acknowledgment of time-barred debts. Indeed 
in 46 Bom. 247 cit ed in 13 N. L. J. 102,4 emphasii 
was laid on the fact that the acknowledgment was 
made before the limitation period expired, and if 
the view in A.I.R. 1928 Nag. 124* that though an 
acknowledgment is required by S. 19. Limitation 
Act, to be made before the expiry of the period of 
limitation, a promise under S. 25, Contract Act, 
may be made after the period, is to be taken as 
meaning that the acknowledgment itself, without 
an express promise in writing, is to be interpreted 
as a promise under S. 25, I must, with all respect, 
decline to follow it. The learned Judge of the lower 
appellate Court has remarked very succinctly: 

“There is no doubt that under the Privy Council 
ruling in 2 N.L.R. 130‘- every acknowledgment im- / 
plies a promise to pay and therefore, but for the 
statute, might form a cause of action." 

The words “but for the statute'* are significant, 
and in my opinion, correctly interprets the ruling 
which in no way derogates from the stringent pro¬ 
visions of S. 26 (3), Contract Act. 

A further ground, however, was taken which is 
raised in this Court for the first time and has found 
no place in the pleadings or in the arguments in the 
Courts below. It is that the document Ex. P-1 
amounts to an account stated, and as the suit was 
brought within three years of the execution of the 
document, it is within time, and for this proposi¬ 
tion reliance is placed on two rulings of the Privy 
Council in A. I. R. 1934 P. C. 1448 an d 66 All. 376® 
which is also reported in A. I. R. 1934 P. C. 147,® 
and in which reference is made to the slightly g 
earlier decision in A.I.R. 1934 P. C. 144. 8 The pas¬ 
sage on which the learned counsel for the appellant 
relies is taken from A.I.R. 1934 P.C. 144 8 and runs: 

"Their Lordships think that wbat has been for¬ 
gotten is that there are two forms of account stated. 

An account stated may only take the form of a mere 
acknowledgment of a debt, and in those circumstan¬ 
ces. though it is quite true it amounts to a promise 
and the existence of a debt may be inferred, that 
can be rebutted, and it may very well turn out that 
there is no real debt at all, and in those circum¬ 
stances there would be no consideration and no 
binding promise.” 

Their Lordships proceeded to point out that on 
the other hand there was another form of real ac¬ 
count stated (and it was to that form which had been 
so described by Blackburn J. in (1863) 33 L.J.Q.B. , 
43 10 quoted by Viscount Cave in (1921) 38 T. L. R. 
134 1 * that their Lordships referred) and proceeded 
to decide the case before them on this second view. 
That too was done by their Lordships in A. I. R. 
1934 P. C. 147® where in respect of the proposition 
which is now urged before me, their Lordships state 
in referring to A. I. R. 1934 P. C. 144 8 : 

7. (’22) 9 A.I.R. 1922 Bora. 183 : 63 I. C. 923 : 46 
Bom. 24: 23 Bom.L.R. 606, Chunnilal v. Laxman 
Govind. 

8. ('34) 21 A.I.R 1934 P.C. 144:151 I.C. 90 (P.C.), 
Siqueira v. Noronha. 

9. (*34) 21 A.I.R. 1934 P. C. 147 : 160 I. C. 6 : 56 
All. 376 : 61 I. A. 273 (P. C.). Bishun Chand v. 
Girdhari Lai. 

10. (1863) 33 L.J.Q.B. 43 : 4 B. & S. 497: 10 Jur. 
(N.S ): 336 : 9 L.T. 378 : 12 W.R. 76, Laycock v. 
Pickles. 

11. (1921) 38 T.L.R. 134, CamilloTank Steamship 
Co., Ltd. v. Alexandria Engineering Works. 
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“Lord Atkin held that it was an account stated 
1 involving a promise to pay the balance for good con¬ 
sideration. He distinguished and put on one side 
that form of account stated which constituted a 
mere acknowledgment of a debt. Then he thus sta¬ 
ted what would properly be described as a real 
account 6tated . . . 

My view of tbc interpretation to be put on their 
Lordships remarks on which the learned counsel for 
the appellant relies is that there is an assumption 
that the acknowledgment which forms the basis of 
an account stated is (as it was in 2 N.L.R. 130 2 ) an 
acknowledgment within time. It is true that an 
account stated, as shown in (1843) 11 M.&W. 542** 
may contain some time-barred items and yet the 
account stated may form the basis of a suit. It is, 
however, pertinent to point out that in neither case, 
although an argument as to the interpretation of 
S. 25 (3), Contract Act, was adumbrated, was any 
such argument taken into account. In A. I. R. 1934 
P. C. 144® their Lordships 6tated : 

"An interesting argument was addressed to the 
Court there (i. e., the Court of appeal for Eastern 
Africa) and would probably have been addressed to 
their Lordships by Mr. Everehed, if it had not 
turned out to be unnecessary, to the effect that the 
promise which is by law implied from an account 
stated, even though the account is stated in writing 
is not a promise made in writing, and therefore 
such a promise would not be one which would come 
within eub-B. (3). M 

In 56 All. 376 9 their Lordships stated that the 
conclusions that they had reached on certain prin¬ 
ciples "make it unnecessary to determine the fur¬ 
ther iBaue which was argued,whether the appellants 
wero entitled to recover under S. 25 (3), Contract 
Act, The authorities referred to above show that 
where an account has been settled, it is immaterial 
that 6omo of the items were statute-barred.'* Then 
followed the pregnant words: "It has not been deci¬ 
ded whether the same principle would be applied if 
all the items were statute-barred." 

It will thus be seen that the validity of the case- 
law in India as collected in 18 Lah. 234® has not 
been questioned in either of these decisions, and 
there can bo no doubt that in the case whioh I am 
now considering, the whole of the debt, and not ono 
or two items in Ex. P-1, has been found to be time- 

S , A The L rDling in < 1843 ) 11 M.&W. 54212 
.< uld thus be of no application and we return to 
the position that a time-barred debt, in order to be 
actionable, most have been acknowledged by an 

in writing 10 p & y 56 An. 376° 
^ C0Unsel for the a PP^ant 
that tin ?t l * ‘f lb . ere i9 an account stated the fact 
nrartv ,e J? J 8 # time-barred is immaterial. It ex- 
that the point has not been decided and 

U M A W h 7l9U “♦lf 0 * en J PhMiBe th ° rUl ° in < 1843 ) 
itimmtn 2 that the faot that of the 

Z! L an aC00Unt 8tated > where the *e are more 
temb than one, are time-barred is immaterial. If 

Met hv ViEm 18 tlme - barrad . then the ban im. 
h ? 2 f 5 .[ 8 )' c ^traofc Act, would apply. The 

ult is that the appeal fails and is dismissed with 


R.K. 


Appeal dismissed , 


V.’Jmm 11 M ' * W ' 642: 12 LJ - Ex - 295 - Ashby 
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Stone C. J. 

Gajadhar Prasad $lo Bamratan — 

Plaintiff — Appellant 

v. 

Govind Shankar s/o Sheo Prasad — 

Defendant — Respondent . 

Second Appeal No. 527 of 1938, Decided on 14th 
March 1941, from appellate decree of Dist. Judge, 
Hoshangabad, D/- 22nd February 1938. 

C. P. Land Revenue Act (2 of 1917), Ss. 160 
(1) and 188 (2) — Suit for village profits for 
year 1932-1933 filed on 2nd October 1936—Suit 
is in time. 

A suit for an account of village profits and pay¬ 
ment of the sum found due by a cosbarer against / 
the lambardar is founded on a statutory duty imposed 
by S. 188 (2) which arises in the year following 
the year in which the profits arise. It does not re¬ 
late to profits but to the duty to account and the 
payment of the sum found doe on taking accounts. 
The obligation on the part of the l&mbardar i9 not 
to band on the share of profits as and when received 
but to account within six months after the end, 
and not before the end, of the agricultural year. 
The remedy thus arises in tho year following that 
in which the profits arise and forthwith pay tho 
amount found due. [P 95 C 2 ; P 96 C 1] 

A suit for village profits respecting the year 1932- 
1933 filed on 2nd October 1936 is therefore not 
barred by limitation under S. 160 (1) ; ('23) 10 
A.I.R. 1923 Nag. 287, Disapproved. [P 96 C 1) 

Fida Hussain — tor Appellant. 9 

T. J. Kedar — for Respondent. 

JUDGMENT. — This appeal raises an interest¬ 
ing point of limitation. The suit is essentially for 
an account of villago profits and payment of the 
sum found due. The suit was filed on 2nd October 
1936. Profits were inter alia for the year 1932- 
1933. The village year ends on 31st May. The suit 
is thus filed more than three years after the end of 
tho year in whioh the profits arose ; less than three 
years after the end of tho year in which the obli¬ 
gation to acoount arose. The obligation to acoount 
is founded on S. 188 (2) (c), C. 1>. Land Revenue 
Aot, which provides as follows : 

"The Lambardar shall — 

(o) collect the village profits and render an ac. 
oount of the same to tho proprietors within six 
months of the close of the agricultural year.” ft 

Despite what was said in A.I.R. 1923 Nag. 287* 

I am clearly of the opinion that no snit would lie 
against a lambardar before the expiry of the six 
months founded on the above statutory duty I am 
equally clearly of the opinion that the six months 
in question is six months after the end, and not 
before the end, of the agricultural year though Mr 
Kedar appeared to argue the oontrary. We now 
®: 18 °. (O. O P. Land Revenue Aot, whioh 
fixes the time in which the suit must be broucht 
This gives a time limit of three years. It pro! 
vides a starting point. The starting point is not 
when the cause of action arises but " the first dav 

°M th *f .£ grl0 u tnr ? l . ye ?. r J ext following that to 
whioh the suit relates." To which year does the 
suit relate ? It may be said : "ObvCsly to the 
year in which the profits arose ." I do not think so. 

l n*£Lil£ 1 '*' 1928 Nag - 287 -** Ra ° v. 
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a I am of the opinion that the suit relates to the year 
in which the cause of action arises. This action is 
for accounts—a perfectly reasonable remedy and one 
which I incline to think is the proper remedy in 
such cases though I have no doubt that other 
claims might be framed. Under the Limitation Act 
the appropriate section would be Art. 89, not, in 
my opinion. Art. 120 though that article might be 
available if the plaint were framed so as to claim a 
different remedy. It must never be forgotten that 
the same set of facts can give rise to many different 
causes of action and it is often a mere matter of 
pleading which course is pursued. Here the remedy 
asked for is account and payment and I think that 
remedy is available. It is founded on a statutory 
duty and that statutory duty arises in the year 
following the year in which the profits arise. Let 
the year in which the account has to be given be 
•' called x. The year in which the profits arise will be 
xl. This 6uit does not relate to profits but to the 
duty to account. The plaintiff is not claiming pro- 
fits, he is claiming the payment of the sum found 
due on taking accounts. There may be profits and 
yet no sum found due. The obligation on the part 
of the lambardar is not to hand on the share of 
profits as and when received but, as I understand 
the Act (the point was not argued), to account 
within six months and forthwith pay the amount 
found due. That cause of action arises in year x. 
The remedy now sought in this action arose in 
year x. It did not exist in year x-1. Therefore this 
suit relates to year x and not to year x-1. It fol¬ 
lows that the claim was in time even as regards the 
year 1932-1933. 

R.K. Appeal allowed . 
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Niyogi J. 


Mt. Maina iv/o Ukarda Gowari — 

Applicant 

v. 


Deorao Sonaji Eunbi — Non-Applicant. 

Criminal Revn. No. 502 of 1941, Decided on 
26th January 1942, for revision of order of Second 
Addl.Sess. Judge, Akola, D/- 13th September 1941. 

(a) Criminal P. C. (1898), S. 439 — Finding 
supported on evidence cannot be interfered in 
revision. 

, The finding that a person had access to his wife 
( when it is supported on the evidence is not open 
to interference in revision. (P 97 C 1] 

Cr. P. C— 

(’41) Chitaley, S. 439. N. 15 Pt. 5. 

(’41) Mitra, Page 1435, N. 1210. 

(b) Evidence Act (1872), S. 112 — Difference 
between married woman and spinster or widow 
explained — If parties to marriage could have 
access, presumption of legitimacy cannot be 
rebutted. 

The case of a married woman stands on a different 
footing from that of a spinster or a widow who may 
be living as a mistress with somebody. For such a 
mistress it may be open to prove that the real father 
of the child born during the period of her concubi¬ 
nage is different from her paramour. In such a case 
the presumption which would naturally arise in 
respect of paternity of the child in favour of the 
paramour is capable of being rebutted. But the 
presumption of legitimacy arising in favour of a 


child born during the continuance of a valid mar¬ 
riage, when the parties to the marriage could have 6 
access to each other at any time when the child 
could have been begotten, cannot be rebutted. 

[P 97 C 1] 

(c) Evidence Act (1872), S. 112 — Access 
explained. 

The word "access'* means no more than opportu¬ 
nity of intercourse : (*34) 21 A.I.R. 1934 P. C. 49, 
Rel. on. [p 97 c 2 ] 

B. R. Mandlekar — for Applicant. 

T. J. Kedar and R. Kaushalendra Rao — 

for Non-Applicant. 

ORDER.—The applicant is the legally married 
wife of one Ukarda and belongs to Gowari caste. 
For some time after their marriage the parties were 
living together in the same house with their res¬ 
pective mothers. On account of constant disputes ' 
between the raothers-in-law the applicant's mother 
began to live separate in the upper storey of a 
godown situated in the compound of the non.appli¬ 
cant who is a well-to-do man owning more than 
300 acres of land. For some time the applicant used 
to stay intermittently with her mother but even¬ 
tually she left her husband’s house for good and 
began to live permanently with her mother. The 
exact date on which she left her husband’s house is 
not stated but was approximately determined by the 
trying Magistrate by inference to be some time in 
August 1939. While the applicant lived with her 
mother in the non applicant's godown she gave 
birth to a male child named Sukdeo on 18th May 
1940. The applicant initiated proceedings under 
S. 488, Criminal P. C., against the non-applicant, 
Deorao on the allegation that she was his mistress g 
and that the child born to her had been begotten 
by him. She claimed maintenance at the rate of 
Rs. 25 per month. The non-applicant as already 
stated is a well-to-do man owning an extensive 
landed estate. He is 60 years old and has two wives, 
three sons and two daughters, tho eldest offspring 
beiDg a son aged 25 years. Tho applicant was 20 
years old when she made the application for main¬ 
tenance. 

The substantial question in the case was whether 
the child born to tho applicant had been begotten 
by the non-applicant. The trial Court on considera¬ 
tion of the evidence found that the applicant’s 
husband Ukarda had access to her even after sho 
left his house for good and began to live with hor 
mother in the godown attached to the non-appli¬ 
cant’s house. It consequently held that tho child . 
born to the applicant was a legitimateebild,namely 1 
the child begotten by her husband Ukarda. On that 
conclusion it dismissed tho application for main¬ 
tenance. The applicant sought for revision of that 
order in the Court of the Second Additional Sessions 
Judge, Akola. The learned Judge of that Court held 
that the trying Magistrate’s finding was open to 
criticism but as that finding was one of fact ho 
declined to refer the case to this Court with his 
recommendation for setting aside the trying Magis¬ 
trate’s order. Much of the argument addressed here 
on behalf of the applicant turns on the weight that 
should be attached to the evidence and the inferences 
to be drawn from it. I cannot assent to the argu¬ 
ment that the record is destitute of evidence to 
prove that the husband had no access to the appli¬ 
cant about the time that the child must have been 
conceived. Ukarda had been living four or five 
houses away from the godown occupied by his wife, 
the applicant. There was no restriction imposed 
upon the movements of the applicant, who, as a 
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0 day labourer, was in the habit of going to the field 
° for work. There is evidence to show that Ukarda 
used to meet the applicant, his wife, in the godown 
where she lived and in the field where she worked 
daring the day. Crucial evidence bearing on the 
point comes out of the testimony of Ukarda him¬ 
self who stated on 14th Febraary 1941 that his wife 
had left his house about a year and a half before 
that date. That would fix the date of departure 
from her husband’s house approximately in August 
1939. The child was born on 18th May 1940, that 
is within 280 days computing the period of gesta¬ 
tion on the assumption that the applicant left her 
husband's house in the middle of August 1939. It 
is on consideration of this body of evidence that the 
trying Magistrate reached the conclusion that the 
husband of the applicant had access to her about 
the time that the child must have been conceived. 
The finding supported as it is on the evidence is not 
open to interference in revision. 

My attention is invited to the evidence indicating 
the close interest which Deorao, the non-applicant, 
took in the applicant at the time when she was 
delivered of the child and it is urged that the non- 
applicant’s conduct is conclusive to prove that he 
was the real father of the child. I find it difficult 
to assent to this argument in view of the fact that 
the non-applicant is a man of advanced age of 60 
years having two wives and 5 children. But even 
granting for the nonce that he begot the child, that 
would not affect the legitimacy of the child in view 
of .the fact that the husband of the mother (appli¬ 
cant) had access to her. Inasmuch as the marital tie 
of the applicant with her husband is not yet dis¬ 
solved and the child was born during lawful wed¬ 
lock, there is a presumption that tho child was the 
legitimate child of her husband. That presumption 
could be rebutted only on the proof that her hus¬ 
band had no access to her. If the access of. the hus¬ 
band is established, as it is in this case, the law 
does not permit evidence to prove the Eternity of 
the child being othor than tho husband of its 
mother. The cose of a married woman stands on a 
different footing from that of a spinster or a widow 
who may be living as a mistress with somolx>dy. 
For a mistress it may be open to prove that the real 
father of the child bora during the period of her 
conoubinage is different from her paramour. In 
auoh a case the presumption which would naturally 
arise in respoct of paternity of the ohild in favour 
of the paramour is capable of being rebutted. But 
the presumption of legitimacy arising in favour of 
a child born daring tho continuance of a valid 
marriage, whon the parties to the marriage could 
have access to each other at any time when the 
ohild could have been begotten, cannot be rebutted, 
ae laid down in S. 112, Evidence Act. 

There has been much disoussion as to the mean¬ 
ing of the word “access'* ocourring in S. 112, Evi¬ 
dence Aot, The learned counsel for the applicant 
relying on 65 Mad. 243,1 A. I. R. 1934 Mad. 310 2 
and A. I. R. 1934 Nag. 124, 3 contends that the word 
access means sexual intercourse and not morel? 
opportunity of aocess and that the evidence on the 
record does not prove anything more than that the 
husband had op portnpity of aocess. On this premise 

M’82) 19 A.I.R. 1932 Mad. 39 : 136 I. 0. 80 : 66 
Mad. 243 : 61 M. L. J. 878, Jagannath Mudali v. 
Ohlnnaswami Ohetti. 

VSV^V 93 ^; 810 : 149 L °- 100 : 

66 M. L. J. 279, Samuel v. Annammal. 

3 * } 21 1- R- 1934 Nag. 124 : 150 I. 0. 306, 

Mt, Saroo v. Yeahwant. 
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he would have me hold that it was open to the appli- e 
cant to rebut the presumption of legitimacy. It is 
impossible to accede to this contention in view of 
the opinion expressed by their Lordship9 of the 
Privy Council in 12 Rang. 243. 4 In that case, the 
Madras case wa9 brought to the notice of their 
Lordships as is clear from their Lordships’ judg- 
ment at p. 251, but their Lordships did not approve 
the Madras view and expressed themselves definitely 
that tho word “access" meant no more than oppor¬ 
tunity of intercourse. In view of this clear and cate¬ 
gorical exposition of the meaning of the word 
"access," the cases relied on by the learned counsel 
for the applicant must be deemed to have been over¬ 
ruled. The application is dismissed. 

R.K. Application dismissed. 

4. (’34) 21 A.I.R. 1934 P.C. 49 : 147 l.C. 891 : 12 
Rang. 243 (P. C.), Karapaya Servai v. Mayandi. / 
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Vivian Bose J. 

Seth Ratanlal Earlaljee Mahajan —. 

Creditor — Applicant 

v. 

Poonamchand Bakhtaxuarmal Mahajan 

— Non-applicant . 

Civil Revn. Appln. No. 360 of 1941, Decided on 
2nd March 1942, for revision of order of District 
Judge, Nimar, D/- 17th March 1941. 

Provincial Insolvency Act (1920), S. 39 — 
Composition scheme sanctioned — Order of 
Court not complied with—Court can enforce Q 
order though adjudication be annulled. v 

An insolvency Court can enforce its orders 
although the adjudication has been annulled under 
S. 39. The fact that the High Court in a Presi¬ 
dency Town is given power to proceed by way of 
contempt does not mean that it has no other 
powers nor does it moan that other Courts else¬ 
where cannot exercise other kinds of coeroivo 
process. [p 93 c 2 ] 

During the course of the insolvency proceedings, 
the insolvent proposed a composition scheme, which 
tho creditors accepted and the Court sanctioned. 
The scheme was thereupon embodied in an order 
which provided for payment of the insolvent’s 
debts by annual instalments which were to be depo¬ 
sited into Court with interest for distribution 
amongst the creditors : 

Held that although there was no express refer- * 
ence to S. 37 (1) and to the imposition of condi. 
tions under that section the order meant that the 
conditions were that the insolvent was to comply 
with the order and in the absence of compliance 
tho Court was to be at liberty to proceed against the 
debtor s property subject possibly to the rights of 
any third parties who acquire the property or into 
rest therein without notice of the order. 

[ p 98 C 1] 

*u Held J> Urt !l er - tU f 011 the ^Plication made by 
tho creditor the insolvency Court had jurisdiction 
to proceed as in execution : (*36) 28 A I R 
Mad 424; (’19) 6 A.I.R. 1919 P.0. 55 arid L J 
14, on; (’33) 20 A.I.R, 1983 Rang. 223 (F B )• 
(- 86 ) 23 A. I. R. 1936 Rang. 28* (F. R landJ-HM 
22 A. I. R. 1936 Nag 246, ’ 

J. Sen - (or Applicant. tP 98 0 21 

A. Raiak and B. T. Amlekar —(or Non-applicant. 
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n ORDER. — The question here is whether an 
insolvency Court can enforce its orders once the 
adjudication has been annulled, under S. 39, Pro¬ 
vincial Insolvency Act. The facts are as follows. 
The non-applicant here was adjudicated an insol¬ 
vent. During the course of the proceedings he pro¬ 
posed a composition scheme, which scheme the 
creditors accepted and the Court sanctioned. The 
scheme was thereupon embodied in an order of the 
Court dated 18th January 1936. The order is in 
the following terms : 

“The insolvent has filed a composition scheme 
and it has been accepted by the majority of the 
scheduled creditors and by more than 3/4ths in 

value.I therefore approve the scheme and 

pass the following order accordingly.’* 

The order provides for payment of the insolvent’s 
debts to the extent of 6 annas in a rupee and fixes 
b certain annual instalments. It also provides for 
interest and there is an eligibility clause. The order 
continues : 

“The instalments shall be deposited into Court 
with interest as stated above for distribution 
amongst the creditors." 

Section 39, Provincial Insolvency Act, empowers 
a Court, if it approves a proposed composition, to 
embody the terms of such composition in an order 
of the Court, and then states that "the order of 
adjudication shall bo annulled and the provisions 
of S. 37 shall apply.’’ Section 37 (1) provides that 
where an adjudication is annulled, the property of 
the debtor, who is adjudged insolvent, shall, in de¬ 
fault of an appointee, "revert to the debtor to the 
extent of his right or interest therein on such con¬ 
ditions (if any) as the Court may, by order in writ- 
c ing, declare.” The question is whether the order in 
this case imposes conditions. It is true there is no 
express reference to S. 37 (1) and to the imposition 
of conditions under that section but it seems clear 
to me that the order means that the conditions are 
that the insolvent shall comply with this order and 
it is assumed that in the absence of compliance the 
Court shall be at liberty to proceed against the 
debtor’s property subject possibly to the rights of 
any third parties who acquire the property or inte¬ 
rest therein without notice of this order. 

A similar question arose in A. I. R. 1936 Mad. 
424 1 and Varadachariar J. held that in cases like 
this the insolvency Court does not become wholly 
functus officio. He points out, for example, that 
the order of annulment can be set aside under S. 40 
should the debtor not comply with the terms of the 
scheme. The question there was whether the Court 
could proceed against a surety and Varadachariar J. 
held, following the Privy Council decision in 42 All. 
158 2 at p. 167, that all Courts have power to enforce 
their own orders. The Privy Council case was also a 
case of surety and the question was whether a 
charge could be enforced by the Court itself or whe¬ 
ther recourse to a separate suit was necessary. 
Their Lordships said : 

"It remains, therefore, that here is an unques¬ 
tioned liability, and there must be some mode of 
enforcing it and that the only mode of enforcing it 
must be by the Court making an order in the 
suit upon an application to which the sureties are 
parties, that the property charged be sold unless 
before a day named the sureties find the money." 

*• (’36) 23 A. I. R. 1936 Mad. 424 :161 I.C. 717: 71 
M.L.J.733, Subramania Ayyar v. SupparayaPillai. 

2. (*19) 6 A. I. R. 1919 P. C. 65 : 65 I. C. 550 : 42 
All. 158 : 46 I. A. 228 : 22 O. C. 212 (P. C.), Raj 
^aghubar Singh v. Jai Indra Bahadur Singh. 


The position, in my opinion, is similar here. Here 
is an order of the Court. The Court does not con- € 
template that it shall cease to function altogether. 

It directs the debtor to pay instalments into the 
Court so that the Court may distribute the money 
amongst the creditors. It seems to me that the 
Court must have power to enforce this order. The 
order is similar to a decree in a civil suit and under 
S. 5, Provincial Insolvency Act, the Court can pro¬ 
ceed, as far as may be, under the rules provided by 
the Civil Procedure Code. Applying these rules as 
near as may be to this case, as their Lordships did 
in the case before them, it seems to me that on the 
application made by the creditor the Insolvency Court 
had jurisdiction to proceed as in execution. This 
also appears to be the view of Gruer J. in 18 N.L.J. 1 
14 3 at p. 17. The learned Judge of the lower appel¬ 
late Court has commented on the difference between 
S. 30, Presidency Towns Insolvency Act, and S. 39, / 
Provincial Insolvency Act. Under the former there 
is an express provision enabling the Court, in the 
event of disobedience of its orders, to treat it as a 
contempt. The learned Judge argues that as there is 
no such provision in the Provincial Insolvency Act 
the Legislature must have intended that the Insol¬ 
vency Courts under the Provincial Insolvency Act 
should have no power to enforce their own orders 
once the adjudication is annulled. This argument 
has been considered in the Madras case cited and I 
agree with the learned Madras Judge that the fact 
that the High Court in a Presidency Town is given 
power to proceed by way of contempt does not mean 
that it has no other powers nor does it mean that 
other Courts elsewhere cannot exercise other kinds 
of coercive process. I am then referred to 11 Rang. 
287, 4 14 Rang. 254* and 31 N. L. R. Sup. 36* 
but none of these were cases in which a Court J 
was asked to enforce its own orders. They did not 
relate to compositions. In 11 Rang 287 4 after the 
order of annulment the reoeiver applied to set aside 
the transfcf under Ss. 53 and 54. It was held there 
that the Insolvency Court had no jurisdiction to do 
that because there was no longer an insolvent. That 
was also the view in 14 Rang. 254. 6 In that case the 
property had been vested in an appointee when the 
adjudication was annulled and the only question 
before the Full Bench was whether the appointee 
held on behalf of the creditors or on behalf of the 
debtor. The observations relied on are to the effect 
that apart from the Insolvency Act the Court has 
no jurisdiction, nor has a receiver or any other per¬ 
son the right, to dispose of the debtor’s property 
except in accordance with the ordinary civil law. 
But it is pointed out atp. 268 that the Court, when h 
making an order of annulment, can impose condi¬ 
tions. As I have pointed out, in my opinion condi¬ 
tions were imposed here and those conditions entitle 
the Insolvency Court to enforce its own orders. In 
31 N. L. R. Sup. 36* a dividend had already been 
distributed under the orders of the Court by the 
receiver. The application was to have these divi- 


3. (’35) 18 N.L.J. 14 : 158 I.C. 990, Dhudhohand 
v. Shripad. 

4. (’33) 20 A.I.R. 1933 Rang. 223 : 145 I. C. 320 : 
11 Rang. 287 (F.B.), Jaing Bir Singh v. The 
Official Receiver. 

5. (’36) 23 A.I.R. 1936 Rang. 284 : 163 I. C. 217 : 
14 Rang. 254(F.B.), Annamalay Chettiar v. R. K. 
Bannerjee. 

6. (’35) 22 A.I.R. 1935 Nag. 246 : 161 I. C. 981 : 
31 N.L.R.Sup. 36, J. N. Mundara v. Nemsi Rajpal 
& Co., Bombay. 
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dendfl recalled from the persons to whom they had 
G been handed over and to have them redistributed. 
It was held that the Insolvency Court in those cir¬ 
cumstances had no power over the property of a 
third party or of a creditor. Here, however, the 
attempt is to get at the property of the debtor and 
not of a third party. 

In my opinion the lower Court has refused to 
exercise a jurisdiction which it possessed and so the 
case is remanded for proceeding as in execution. I 
may point out that even if I had taken the view 
which the learned Judge of the lower Court takes I 
would have had no hesitation in setting aside the 
order of annulment under S. 40 and then the pro¬ 
ceedings would have been much as they will be now. 
But in my opinion the powers are wide* and there 
is no need to set aside the annulment. The appli¬ 
cation is allowed with costs. Counsel’s feeRs. 30-0-0. 

^ Application allowed. 
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Stone C. J. and Vivian Bose J. 
Baboo s/o Thakur Dhobi — Defendant 

— Appellant 
v. 

Mt. Subanshi w/o Manual Dhobi — 

Plaintiff — Respondent . 
Letters Patent Appeal No. 42 of 1938, Decided 
on 19th Febrnary 1942, from appellate decree of 
Niyogi J., in S. A. No. 425 of 1936, D/- 26th 
October 1938. 

• (a) Tort—Enflish law, how far applicable 
explained—New heads, Courts cannot invent— 
Seduction of daughter—English law applies as 
c rule of justice, equity and good conscience. 

No right of action for damages at large lies at law. 
It is necessary for the plaintiff in every case to 
bring himself within the four oomers of 6ome re¬ 
cognized bead of law. Judges cannot legislate and 
cannot invent new heads of injury. That is the 
province of the Legislature. The law of torts is ad¬ 
ministered in the Central Provinces under S. 6 
C. P. Laws Act, of 1875 as a rule of justice, equity 

fnH Stf. 67611 th0Se ral68 “°‘ 

indefinitely flexible. Although thero is no need to 

,Sh : a v, in a11 ita de,ail8 wh8n tha ‘ 

is found to be unsalable to local conditions, but it 
is generally recognized that the English law is to 

. ro^V 8 * ba£J . 8 ’ bQt that does not 8'™ ‘he Court 
A * . •?“* n ! w heada of law - Even rules of 

J and ® ood ““science must proceed 

JE® Md C othi ne K °? nsi8t8 “t with them- 

thl ™ . .‘ h . b . ranches ‘he law. In India, in 

tho case of tort of seduction of daughter, English 

«ag. d54, Be/. [p 100 0 j. p 1Q1 Q 2] 

(b) Tort-Applicability. 

se-* U ke th ° - * 

be ( 2vIn7^r5°?om! :OUI ‘ - Ncw ‘Ort cannot 

jSasaft’Tift 

.tp ioi o a] 

, . ‘“1 ^ ort — Seduction — Suit bv father n < 

On hu/ ,r i- Ri6ht *° aue doeonot survive— 
Onhls death suit abates _ Seduced d«u B h,« 


can sue but genesis of action is not seduction 6 
but some other tort. 

In the case of seduction of a daughter the right 
of action die9 with the father. If the father has 
sued for seduction of his daughter the right to sue 
does not sarvive the father and the suit abates. It 
cannot be continued by other members of the 
family. But an action would lie at the instance of 
the seduced girl in suitable circumstances, but the 
genesis of the action would not be seduction. It 
would be some other tort such as assault, false im¬ 
prisonment, or it may even be deceit or a suit might 
be grounded in contract for breach of promise of 
marriage where such is the case. [P 101 C 2] 

B. V. Pradhan — for Appellant. 

Fida Hussain and B. T. Amlekar — 

for Respondent. 

JUDGMENT.—This appeal raises an interest- / 
mg question of Jaw. One Maogal, the father of 
plaintiff 2 , instituted the suit claiming compensa¬ 
tion for the seduction of his daughter, plaintiff 2. 

He died during the pendency of the suit and his 
widow Mt. Subanshi was brought on record as his 
legal representative and was allowed to continue the 
suit and has been given a decree. The defendant 
appeals, and contends that the cause of action died 
with Mangal and so the suit should have been held 
to abate. Under the English law as it stood before 
the recent statutory alteration the cause of action 
in such a suit did not survive because the action 
was founded on the implied loss of service by the 
daughter to the father. Niyogi J., however, follow¬ 
ing 4 All. 97,1 held that that was not the founda¬ 
tion of an action for seduotion in India but that 
the true ground was "the violation of the peace and 
honour of the family. 1 * Ho said : 0* 

“. il ^ more appropriate to look at suoh 

offences as constituting invasion of that right of the 
family to the security of domestic relations rather 
than as an interruption of the service rendered bv 
the daughter to her father.*' J 

Ho pointed out that the father is under legal ob¬ 
ligation to maintain his daughter and also to per 
form her marriage and that any seduotion of an 
unmarried daughter not only impairs the honour 
and reputation of the family but increases its poou 
niary burden owing to the difficulty of gettinghor 
marriod thereafter. He therefore concluded : 

‘‘The infraction of the right ib not the personal 
right of the father as the parent and guardian of 
his daughter but the right of the family as a whole 
to the security of the family relations.*’ 

From this he inferred that the right of suit ^ 
ordinarily resided in the father, he being the head 
of the family, bat that in all such oases he sued on 
behalf of tho family as a whole and so in his ab 
sence the right can be exeroised and continued u bv 
the mother or any other person who would bo in a 
position to represent the family as such »* Arw^ 
ingly he based the right of action "not in a 
pense for violation of any personal right but ™ 
compensation for the potential peouniarv losq 
aioned to the family as pointed out above.” °°° a ’ 

With great respeot we are unable to accent thi* 
line of reasoning. If it is right, then RS 
ought to possess an equal right in an o.iUn i 
defamation because an imputation ofunohwUty hZ 
only to be repeated often enough and to nnm J 

M-.M w ,,„ z srs, 

‘iffi'iu “ " : 1881 
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n devastating an effect. But it bas never been preten¬ 
ded that a civil action for defamation lies at the 
suit of any but the person defamed. It is, wo think, 
necessary to think back to first principles. In the 
first place, it is not every injury that gives rise to 
an action for damages. We have just given an illus¬ 
tration. A slander of unchastity might well, in a 
given case, occasion more injury and hurt to the 
family than to the girl herself, but that would not 
give them a right of action. The ground must, 
therefore, be sought elsewhere. 

It is true that under the English Common Law 
once the right of action is established, then the 
wounded feelings of the injured party, the honour 
of the family, and so forth, can be taken into con¬ 
sideration in estimating the damages, and indeed, 
exemplary or vindictive damages are encouraged in 
, these cases. But though that was recognized at a 
' very early date it has never been used to widen the 
right of action. On the contrary the House of Lords 
has decided that where there is no loss of service 
damages cannot be awarded whatever the mental 
pain or disgrace : (1861) 9 H. L.C. 577.2 We think, 
it is elementary that no right of action for damages 
at large lies at law. It is necessary for the plaintiff 
in every case to bring himself within the four cor¬ 
ners of some recognized head of law. He, or she, 
cannot simply come to a Court and say he, or she, 
has suffered injury and claim compensation. The 
only head under which an injury of this kind can 
fall is the tort of seduction. No statute applies. The 
matter does not come under Hindu law, or Maho- 
medan law, or any of the personal laws, nor i9 
there any special law of seduction, other than that 
to be found in the English law of torts, applicable 
c to India. The wrong must, therefore, either be a 
tort or, apart from the criminal law, nothing. 
Judges cannot legislate and cannot invent new heads 
of injury. That is the province of the Legislature. 

That brings us to the law of torts as it obtains in 
India, or at any rate in this province. The law of 
torts i9 administered here under S. 6, C. P. Laws 
Act of 1875 as a rule of justice, equity and good 
conscience. But even those rules are not indefinitely 
flexible. It is true there is no need to apply the Eng¬ 
lish law in all its details when that is found to be 
unsuitable to local conditions: see I.L.R.(1938) Nag. 
54 5 at p. 83, but it is generally recognized that the 
English law is to be used as a basis, and we cannot 
think that that gives the Court power to invent new 
heads of law. It is one thing to say that the Courts 
here need not apply any given English rule, or the 
English interpretation of a particular doctrine, 
when, Bhall we say, the Scotch view is more appro¬ 
priate to this country, and quite another to say that 
an English rule can be abrogated in all its aspects 
and an entirely new head of law invented. Even 
rules of justice, equity and good conscience must 
proceed along logical lines and be consistent with 
themselves and other branches of tbe law. Let us 
scrutinise the basis laid down by Niyogi J. and the 
Allahabad Judges in 4 All. 97 1 in more detail. We 
think with respect that Niyogi J. has misunderstood 
that decision. If it does anything it circumscribes 
the law and does not enlarge it as, we gather 
Niyogi J. considers that it does. 

The facts of tbe Allahabad case were as follows. 

2. (1861) 9 H.L.C. 577 : 8 Jur. (N.8.) 724 : 5 L.T. 
(N. S.) 291 : 131 R. R. 347, James Lynch v. Wil¬ 
liam Knight. 

3. (‘37) 24 A. I. R. 1937 Nag. 354 : 174 I. C. 401 : 

E L. R, (1938) Nag. 54, Secretary of State v. Mt. 
Rukhmini Bai. 


A. I. R. 

A girl was married at a very early age and was then 
deserted by her husband. She came back to her ° 
father’s house and lived with her parents for over 
seven years and then, while still a minor, she was 
abducted (not merely seduced) by the defendant. 
The father prosecuted and obtained a conviction* 
The prosecution cost him Rs. 300. He thereupon 
sued and claimed damages under four heads: ( 1 ) for 
the injury to his reputation, (2) for the loss of his 
daughter’s services, (3) for the value of certain 
jewels taken with her and (4) for the costs incurred 
by him in the prosecution. Tbe lower appellate 
Court held that Rs. 300 were the expenses incurred 
in the prosecution and awarded Rs. 200 for loss of 
service—Rs. 500 in all. Both the learned Allahabad 
Judges disallowed the Rs.200 for loss of service on 
the ground that this fiction did not apply in 
India and only allowed the damages actually suf¬ 
fered. They did not take into consideration the / 
injury to the honour and reputation of the family 
etc. This is much narrower than the English rule 
where, as we have shown, once the right of action 
is established the matter of damages is left at large 
and exemplary damages are encouraged. In our 
opinion this is not the type of case in which special 
damage need be alleged or proved. If the Allahabad 
rule is to be applied to this case, then the whole 
suit would have to fail becauee no special damage 
has been established. It is not easy to determine 
the ground on which the learned Allahabad Judges 
proceeded. It would seem from the judgment of 
Stuart C. J. that the matter he was debating was 
whether the action would lie at the instance of the 
father in the case of a married, as opposed to an 
unmarried, girl. He quoted Lord Tenterden in an 
English case (1827) 7 B <fc C 387, 2 3 4 as saying: g 

"Unless he (the husband) interferes, it by no 
means follows that such a relation (that of master 
and servant) may not exist, especially as against 
third persons who are wrong doers." 

And then the learned Chief Justice said : 

"The last words appear to recognise a principle of 
parental or family authority which might bo use¬ 
fully applied to the present case." 

Wo gather that he did apply that principle though 
he narrowed down the scope of the English rule in 
the matter of damages. It is true he said that he was 
not inclined to encourage the introduction of the 
English fiction about loss of service into India and 
that he preferred the Scotch and Continental rule 
where the girl herself can suo, but as the girl herself 
was not a party to the action in the Allahabad case 
and as the right of suit was upheld, it would appear . 
that he did not apply the Scotch law. In fact one ' 
of his reasons was that "the parental control and 
authority of a father in India over his children do 
not appear to be so entirely destroyed as it is in 
England in the case of a married daughter," and 
he said that : 

" it was while thus under the protection 

of her father, and rendering him such services as I 
have indicated, that she was abducted away by the 
defendant and seduced." 

He concluded by saying : 

"Now it appears to me that it would be a very 
unsatisfactory state of the law in this country if 
such conduct against the peace and honour of res¬ 
pectable families wore allowed to pass without a 
remedy and I think we must for that remedy hold 
that the suit at the instance of the father was pro¬ 
perly and validly entertained." 

4. (1827) 7 B. & C. 387 : 1 M. & By. 166 : 6 L. J. 
(O.S.) K.B. 23 : 31 R.R. 236, Harper v. Luflkin. 
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We gather from these passages that the learned 
c Chief Justice did apply the English law, though 
with reluctance, and that he did it because he could 
not find any other satisfactory solution to the pro¬ 
blem before him. But in doing so he also applied 
the rule about special damages : see 28 N.L.R. 320* 
though he gave no reason for doing so. The other 
Judge Oldfield J. did not say on what ground the 
action could in his opinion be sustained. All he 
said was that he considered the plaintiff was entitled 
to Its. 300, the money he had actually expended on 
the prosecution, but not to the Rs. 200 given for 
loss of service. He said that he did not think it 
was desirable to introduce the English fiction to 
India and said : 

“The plaintiff cannot be allowed to maintain a 
suit on a contract for service which is not seriously 
asserted, nor indeed found to exist in fact, and which 
h is not consonant with Hindu customs.’' 

We find it difficult to deduce any legal principles 
from this decision. It does not indicate a departure 
from the English rule except in a sense unfavour- 
able to the injured party, and in our opinion it 
affords no foundation for a wideniug of the English 
law. Turning to Niyogi J.’s judgment the great 
difficulty in applying his rule is to find any legal 
foundation for it. If the right of action is founded 
on “the right of the family as a whole to the secu- 
nty of the family relations” it must exist whenever 
that security is imperilled but, as we have seen, it 
does not. Defamation is a case in point : and a 
more apposite illustration in these modern times is 
this. A young man with perfectly honourable inten¬ 
tions pays bis addresses to a girl and wins her affec¬ 
tion. The parents, having a richer match in view, 
■c disapprove. Are they to have a right of action ? Or 
look at it the other way round. A son refuses an 
attractive match, from the parents' point of view 
(becauso of the dowry which, we will assume, as is 
often the case, is to go into the family till), and 
chooses a less wealthy bride. Is the girl, who, wo 
will assume, has a little competence of her own, to 

Anil ^K^ nniDg tho y0UDg maQ ' s action ? 
Ana yet both these cases meet this rule. 

da?/ 1 A k n C8 f° Wh j? h , con8tftntI y happens these 
days. An attractive high caste girl falls in love 

Tffrn ♦ ° f ,0 ^ er s ca8t « and marries him. Tho 

ber . orth <^°* Parents and their orthodox 

StTn nrifntf A a £ doQbted - The shock to them is 

J f - The peace and harmony of their 

when ll mVar,ftb,y rudel ? disturbed, espe- 

tlko ^ J0Un80r members o' the family 

d inhirt h R l^a de '. “ 15 often the caao - Nor ^ the 

h 1 ^te 8 „fh re if 8 f ntimental - The mother may 

naralvti. b f °i gh 8h °° k ’ or the ***er may get a 
paralyt lc stroke, or again, there may bo loss^of a 

rich dowry. But would any of these give them a 

tho h dam^ 0n? Th ? ftDflwer i8 » No * Then again, if 
the violatf™ DOt payab, ° a3 compensation for 
ial p8rsonal ri 8 fat bu ‘ “tor the poten- 

Will^hie ^ 0Cca810ned t0 ‘he family" how 

Sk““» 

oven if that were tho role under J 50 * 

‘ 28 


crimes, must apply to all alike. With the utmost, 
respect, we do not see how the propositions laid! e 
down by Niyogi J. bear analysis, and however un¬ 
satisfactory the English rule may be from the point 
of view of logic and reality, we can see no half-way 
house between its application and rejection. We can 
understand a rule where the right of action is given 
to the girl herself but we apprehend that even that 
would not do when the girl is a consenting party 
and there is no trickery or fraud or false promise 
on the man’s part. 

In our opinion, we ought to accept the English 
rule rather than reject it. If we accept it, then we 
can apply it as a rule of justice, equity and good 
conscience. But if we reject it, then there is nothing 
that we can do because we would be inventing a 
new tort, and that is a matter which though within 
the province ot the Legislature is not within the 
competence of Judges. If the English rule is ac¬ 
cepted, then we think it is clear that the right of 
action dies with the father. The lower appellate 
Court while accepting this, said that if the father 
had died without suing, the mother could not have 
sued, but held that once a suit had been launched by 
the father then it could be continued by his legali 
representative after his death. Unfortunately that' 
is not so. Order 22, R. 1, Civil P.C., deals with the ! 
question of abatement and states that "the death! 

of a plaintiff-shall not cause the suit to abate 1 

if the right to sue survives.” Admittedly tho right 
to sue does not survive the father, therefore the 
suit abates. This becomes even clearer from R. 6 of 
that order which makes an exception in the case 
of a plaintiff dying between “the conclusion of tho 
hearing and the pronouncing of tho judgment.” 

\ he 04130 hore * 80 the sui * 
abated on the plaintiff’s death. Wo do not disguise 

the fact that eminent text writers regard the law of 

seduction as unsatisfactory. Salmon, for instance, 

Buys in his Law of Torts, Edn. 9, page 383 : 

fihnnM 9 i 8reat » y 10 be desired therefore that the law 
should be put on a more rational basis, and that 

ti h nn r ^ Cai i S M f • Ct '° n 6 , hould receive le « al recogni¬ 
tion instead of being made available by means of a 

device which is little better than a legfl fiction.” 

But Sir Frederick Pollock points out that the 

diffinnit Ca ° n0t T b J ing this about aod we feel tho same 
Sir ffledck “ays ^ E “ 8USh ^ in En 8 land * 

Any different role would bo an anomaly. Posi. 
tivo legislation might introduce it on grounds of 
™°. ra ‘ , e . Xi,edlen 7- th ® pouxU, which have the power 
but elnnnt 0 K PPlj : n8kn ° W i 1 P"" 0 * 1 * t0 ™W 

but cannot abrogate or modify the prinoiples them! 
selves, are unable to take any such step." 

We have explored another possibility whinh 
not been touched on hitherto* The daugj or ™ 
also a plamt.ff in this case and we have b e0 n ^ 
pains to seo whether she has not a rieht of 

think tha he is right. We have no doubt that 
aotion would he at her instance in suitnku,,- *, 
stances, but the genesis of theMotion woi d M 
seduc ion. It would bo some other tort such 
assault, false imprisonment, or it f 3 

deceit or again a'suit mighi be ^“nYed £“ 00^1 
tract for breach of promise of marriAtm ro k 00I H 
is the case. Sir Frederick Pollook DointaTv 0 6 1 1 . 
his Law of Torts p. 231, Edn Ts wW S* 0Ut in 
, “* * equally plain that ’ : 

daughter or servant can herself have no oi vB ,2 P 
against the seducer, though the n.rl* remedy 
may: no civil remedy, we say ® or ot h " “S 1 ." 
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which took place by her own consent. Any different 
a rule would be an anomaly.’* 

The difficulty in this case is that the action is not 
so laid. The facts stated in the plaint do not give 
the daughter a right of suit. The facts stated are 
that the defendant was on friendly and familiar 
social terms with the plaintiffs and their family and 
that he used to visit their house almost every day. 
That he took advantage of this familiarity and of 
the second plaintiff’s (daughter’s) simplicity and 
want of experience of the world and seduced her to 
illicit intercourse. The important matter of consent 
is not touched on at all. There is no allegation of 
fraud or deceit or of the use of force. The action is 
laid as one for seduction, pure and simple. The 
defendant denied the seduction on the ground that 
the girl had consented. That of course was no 
defence to the father’s action though it was relevant 
b to mitigate damages, but if true, it would afford a 
complete answer to a suit at the instance of the girl. 
This statement wa9 made on 10th September 1934. 
A week later the plaintiffs filed a rejoinder and the 
only reply to the defendant’s allegation of consent 
was that as the girl was a minor she was legally 
incapable of consenting. This of course evades the 
question whether she did in fact consent. But a 
fortnight later, the plaintiffs made a further state¬ 
ment and said, referring to the second plaintiff: 

“A minor and inexperienced girl she fell a victim 
to the wile3 of the tempter. There could be no free 
and intelligent consent in her case and in fact there 
was no consent." 

We are afraid we cannot strain this into a plea 
which would be sufficient to sustain any of the 
various actions, such as assault or false imprison- 
c ment or deceit which would lie at the instance of 
the injured girl, particularly as the factum of con- 
sent has not been dealt with in any of the Courts 
hitherto, nor has the case been put in this way. The 
issue on the question of consent was: 

“(c) Did she give her consent as alleged by the 
defendant? Could she give a free and intelligent 
consent?" 

The answer of the first Court was’: "No valid 
consent." Neither the lower appellate Court nor 
Niyogi J. has considered the matter. The attitude 
which the first Court adopted was that it was 
unlikely that Mt. Soni would make advances to the 
defendant of her own accord and that therefore "the 
defendant must have taken the risk of taking an 
initiative in this direction and that Soni succumbed 
to such overtures. Any subsequent consent of Soni 
or her omission to protest against the defendant's 
d conduct cannot exonerate the defendant from his 
act of seduction." This is in effect a finding of con¬ 
sent in fact, and we do not see how we can go into 
the facts at this stage on a matter which does not 
seem to have been challenged thereafter. The lower 
appellate Court does not touch the question and 
there is no ground of appeal about this to Niyogi J. 
by the plaintiffs who lost in the lower appellate 
Court. As to the first Court's finding that there 
could be no valid consent because the girl was a 
minor, that overlooks that the consent we are con¬ 
sidering is not consent to a contract but to sexual 
intercourse, and that the age of consent to that in 
India is 14 years: (see S. 375, Penal Code). The 
finding is that the second plaintiff ha9 reached that 
age. The appeal succeeds. The decree of Niyogi J., 
is 6et aside and a decree will now be passed dismiss¬ 
ing the plaintiffs’ claim. But as to costs wo appre¬ 
ciate the moral indignation of Niyogi J. at the 
defendant’s conduct and we realise that but for the 
accident of the father haviDg died before decree the 


defendant would have been fully liable for exemplary 
damages. We therefore consider that this is a case 6 
in which he should be made to pay the plaintiffs 
costs throughout. We order accordingly. 

Appeal allowed . 
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Seth Parasram s/o Sewaram Dhakad 
— Plaintiff — Appellant 

v. 

Punamchand s/o Bhakhtaivarmal Oswal 
and others — Defendants — 

Respondents. * 

Second Appeal No. 431 of 1939, Decided on 17th J 
December 1941, from appellate decree of Addl. Dist. 
Judge, Nimar, D/- 31st July 1939. 

Registration Act (1908), S. 17—Acknowledg¬ 
ment of charge under S. 55 (4) (b), T. P. Act, 
does not require registration. 

The acknowledgment under S. 19, Limitation 
Act, of a charge under S. 55 (4) (b), T. P. Act, does 
not in itself create any title or right in the owner 
which would attract the provisions of S. 17 (1), 
Registration Act, but is a mere statement, an ad¬ 
mission of an existing fact and as such registration 
is unnecessary: (’32) 19 A.I.R. 1932 P. C. 55, Appl . 

[P 103 C 1] 

Limitation Act — 

(’42) Chitaley, S. 19 N. 7 Pt. 1; S. 19 N. 75 Pt. 1. 

(’38) Rustomji, Page 296 Pt. 3; Page 322 Pt. 6. 0 

Fida Hussain — for Appellant. 

7. V. Jakatdar — for Respondents 2 and 3. 

JUDGMENT. — The plaintiff in the suit out of 
which this appeal arises brought the suit to recover 
R 9 . 2000 and for the enforcement of a charge on 
certain property. His claim was decreed in the trial 
Court, and in the lower appellate Court admittedly 
the defendant-appellant’s plea that the plaintiff’s 
claim was barred by limitation alone was decided, 
and os this was decided in the defendant-appellant’s 
favour, the plaintiff’s suit was dismissed on that 
ground alone. The plaintiff has preferred a second 
appeal. It is admitted on behalf of the plaintiff- 
appellant, and also by the learned counsel for the 
defendants-respondents, that in the event of the 
appeal succeeding on the question of limitation the h 
case will have to go back to the lower appellate 
Court for a fresh determination of the appeal. Ad¬ 
mittedly, the vendor had a charge under S.55(4)(b), 

T. P. Act, on his interest in the immovable pro¬ 
perty. This charge was created by the sale deed of 
February 1922, and the suit was filed in June 1937. 
The claim would be barred but for the extension of 
limitation by acknowledgments which have been 
made. In the ordinary way, these acknowledgments 
would undoubtedly save limitation, but the lower 
appellate Court has held that these acknowledg¬ 
ments are of no avail as they are unregistered, and 
has stated: 

"In order to extend the period of limitation under 
S. 19, Limitation Act, for a suit claiming suoh in¬ 
terest it is necessary that the acknowledgment 
should be registered under S. 17 (1) (b) and (c), Re¬ 
gistration Act. There is no suoh registered acknow¬ 
ledgment. Therefore, in my opinion, the plaintiff 
cannot get any extension of time." 
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No authority is quoted for tbia proposition of law, 
and it has been pointed out by the learned counsel 
for the appellant that this proposition, which is ap. 
parently based on the decision in 4 Bom. 590, 1 has 
been very definitely negatived in the Privy Council 
decision in 11 Pat. 272.2 The learned counsel for 
the respondent is unable to advance any argument 
against the validity of this judgment, or its applica¬ 
bility to the facts at the moment under discussion. 
iThe acknowledgment, as their Lordships have 
stated, does not in itself create any title or right in 
the owner which would attract the provisions of 
S. 17 (1), Registration Act, but is a mere statement, 
an admission of an existing fact. As 6uch, registra¬ 
tion is unnecessary. The decree of the lower appel¬ 
late Court is accordingly set aside, and the case is 
remanded to that Court for a fresh hearing of the 
appeal. The costs in this Court will abide the ulti¬ 
mate result. 

B-K. Case remanded. 

1. (’80) 4 Bom. 590, Faki v. Khtu. 

2. ('32) 19 A.I.R. 1932 P.C. 55 : 136 I. C. 798 : 11 
Pat. 272 : 59 I. A. 130 (P.C.), Bageshwari Charan 
Singh v. Jagarnath Kuari. 
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Stone C. J. and Niyogi J. 

Vinayakrao Damodhar Rao Kolte — 
Defendant 2 — Appellant 

v. 

Bhondu s/o Arjun Eunbi, Defendant 1 
c and others, Plaintiffs — Respon. 
dents. 

i Pat u enfc A PP eftI No. 3 of 1938, Decided on 
16 th December 1941, from appellato decree of 

No v, f4i D/ - 7th January 1038 - in s - A - 

(a) Civil P. C. (1908), S. 100—Surrender and 

oHac| Whe ' her ” ‘“ Ct S “' e U n °* pUre < ’ ue3,lon 

‘ hat the surrender b an oocupancy 
‘ on a . nd !eaa ® *° a thlrd person represented what 
was in faot and in truth a sale of the occnpancy 

. h .°'f' ng 13 ?°‘ a P nrc question of fact and can bo 
challenged in second appeal. (p 104 c 1 ] 

d 100 * 101 N. 28 Pts. 11 and 

(b) Evidence Act (1872), S. 92 — Surrender 
and lease Documents unequivocal— Intention 

PrevTon” bC P r ® 8U “® d In that w« _ 

iSZr* 0 *' 1 ,0r 6ale - Evidenc ® «* not 

fecUv e rloi h . 9 6U T Dder deed and ‘ease are per- 

^J^ke proposal to effect a direct sale which 


1929 P. C. 34; 35 All. 48 (P.C.) and 27 Ail. 612, 
Eel. on. [P 105 C 1] 

(c) Fraud — Party cannot take advantage of 
bis own fraud. 

Law cannot permit a party to take advantage of 
his own wrong. [P 105 C 1] 

(d) Landlord and tenant — Stranger not 
allowing lessee to have possession—Lessee can 
claim refund of premium if lessor has no title. 

Where the lessor has no title to the land and a 
stranger does not allow the lessee to have posses¬ 
sion of the leased property, the lessee is entitled to 
a refund of the premium paid to the lessor. 

[P 105 Cl, 2] 

T. P. Act — 

(’36) Mulla, Page 598 Note "Lessor’s title”; Page 
599 Note "Clause (b)—Duty to give possession.” / 
C36) Mitra, Page 592 N. 572A; N. 573. 7 

(e) Transfer of Property Act (1882), S. 108 
— Section 108 read with Specific Relief Act 
Ss. 18 and 25 show that even lessor must have 
good title. 

Section 108, T. P. Act read with Ss. 18 and 25, 
Specific Relief Act, reveals that the question of 
transferor’s title is as, material in a lease as in a 
sale although when the lessee sues for recovering his 
premium from the lessor, the burden of proving 
the lessor s defective title lies on the lessee : (’31) 

18 A.I.R. 1931 P. C. 299 and (’30) 17 A.l.R. 1930 
Cal. 561, Eel. on. rp to 5 C 2) 

T. P. Act - 

(’36) Mulla, Page 598 Pts. (z) and (b). 

C34) Mitra, Page 592 N. 572A. 

D. T. Mangalmurti and N. T. Mangalmurti — 9 
for Appellant. 

B . Dutt and F. Y.Jakatdar —for Respondents. 
JUDGM ENT.—This is a Letters Patent Appeal 
from the judgment of Bose J. in Second Appeal 
No. 441 of 1935, delivered on 7th January 1938. 

2 nB r^‘/^ Ur9ft a Z* 3 , tho ocou pancy tenant of fields 
Nos. 57 31 and 59/2 situated at Mouza Gunjepar of 
™ L the appellant is the raalguzar. On 30th May 
1933 she executed a surrender deed in favour of the 
appellant who on the next day, i. e., 31st May 1933 
leased the lands to the plaintiffs. The documents 
recite that the appellant paid Rs. 500 (Rs. 300 be. 
fore the Registration Officer and Rs. 200 privatelv) 
to Mt. Tursa and that he himself recoived Rs. 500 
from the plaintiffs. When the plaintiffs went to 
take possession of the fields, he was resisted by one 
clftlm ? d t0 have Purchased the lands h 
* r Q °“ M *: Tu r Ba under a “J® deed, dated 22nd May 
1933. Bhondu was so related to Mt. Tursa that 
S 12, C. P. Tenancy Act. did not bar theTransfer 

0f i h RK en 5 nCy iD his favour - The plaintiffs 
suod Bhondu and the malguzar (the appellant). He 

claimed possession from the former and alterna 

tively refund of consideration from the latter min 

tbe addUion of Re. 44 paid to him for e Ip en 8e soa 

suit and Rs. 21 on account of the oharoea for stemn 

and registration. For purposes of this appeal it is 

necessary o^y to advert to the appellant D i " 

whioh had succeeded in the first appellate rw* 

but failed in the second appeal. HisT ll 

the contract of sale had E if seUUd t 

‘r en U ‘- ' th6 seller - a “ d tbeZintiffs D S' 

chaser, and that there was no prlvitv of 

between himself and the plaintiffs- that 1, ! 

sale was prohibited by law? the n.rti- * dl ??‘ 

advloe resorted to the expedient of ^enSSide? 

‘“h • h “ >»■ taMta "Ef 
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a fact was one of sale between Mt. Tursa and the 
plaintiffs and that the surrender and lease was but 
a cloak. He repudiated his liability to pay back the 
amount received by him. 

The trial Court decreed the suit against Bhondu 
by directing him to deliver possession, and against 
the appellant by directing him to pay Ks. 44. The 
first appellate Court dismissed the suit against both 
Bhondu and the appellant. It held thatMt. Tursa’s 
sale in Bhoudu's favour was valid. As regards the 
appellant, it held that the real contract of sale was 
between Mt. Tursa and the plaintiffs and that the 
appellant was not liable for failure of consideration. 
Bose J. took the view that Mt. Tursa’s surrender 
deed in favour of the appellant and the appellant’s 
lease to the plaintiffs were not merely nominal 
transactions but tbat the parties intended them to 
be operative and binding. That view was founded 
0 on the following statement made by the appellant 
in the witness box : “I then informed the parties 
that there could not be a direct sale, that the land 
will have to be surrendered to me first and that 
then I will execute the patta.” In cross-examina¬ 
tion he confirmed it in these words : "I had myself 
suggested to Gorba (Mt. Tursa’s relative) that no 
sale could be effected unless there was a surrender 

and a Patta ..I had told Gorba that there 

could be no direct transfer. I had agreed to accept 
the surrender and to accept Maniram as my tenant’*. 
Inasmuch as the transactions were real and the title 
was intended to pass in that way only, full legal 
effect was given to those documents and it was held 
that the appellant was liable for failure of conside¬ 
ration and therefore bound to refund the whole of 
the amount received by him. The suit was accord- 
c ingly decreed in full against the appellant. 

It is contended in the first instance that the first 
appellate Court's finding that the surrender and 
lease represented what was in fact and in truth a 
6ale of the occupancy holding was a pure question 
of fact which was not open to challenge in second 
appeal. We cannot accede to this contention. 
The questions before the Court were (1) whether 
it was open to the appellant to plead the exis¬ 
tence of a transaction at variance with the tenor of 
the deed to which he was a party and (2) what was 
the legal effect of these documents. These are 
purely questions of law which had to be determined 
by the second appellate Court. Bose J. held that 
the appellant was precluded by his own admission 
that the transactions of ‘surrender’ and ‘lease* were 
real and meant to be acted upon, from proving tho 
d contrary, and that the legal effect of the two 
transactions was not a sale. The appellant's con¬ 
tention i3 therefore devoid of substance and must 
fail. 

On the authority in 59 Mad. 4461 and 22 All. 
149- it is argued that it was open to the appellants 
to show on the one hand that they were not in¬ 
tended to be acted upon and, on the other hand, that 
they were intended to constitute a direct transac¬ 
tion of sale between tho tenant and the plaintiffs 
(purchasers). The argument is self-contradictory, 
rhe appellant cannot say in one and the same 
breath that they were not intended to be acted 
upon and that they constituted a sale. Apart from 
this obvious self-contradiction involved in the con- 
tention, ne ither branch is intrinsically sound. The 

1- (’36) 23 A. I. R. 1936 P. C. 70 : 160 I. C. 384 : 
59 Mad. 446 : 63 I. A. 126 (P. C.), Tyagaraja 
Mudaliyar v. Vedathanni. 

2. (1900) 22 All. 149 : 27 I. A. 58 : 7 Sar. 601 
(B. C.), Balkishen v. W. F. Legge. 
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appellant cannot maintain that they were not in¬ 
tended to be operative in the face of his ownadmis- 
sion that the transaction of sale, being invalid, was 
on his advice cast in the form of surrender and 
lease. Nor can the other branch of the argument 
prevail as there is no ambiguity in the terms of the 
surrender and lease. A similar argument presented 
in A.I.R. 1940 Mad. 946 s was rejected as unsound, 
in that case it was urged that a usufructuary mort¬ 
gage coupled with a lease back to the mortgagor 
were parts of one and the same transaction which 
constituted a simple mortgage. It was held that 
though the mortgage and the lease back might be 
taken to form part of the same transaction effect 
must be given to each according to its terms and 
that the Court could not by reading the two together 
spell out a transaction totally different in character 
and incidents. That was also the view taken by the 
Judicial Committee in 35 All. 48.4 The Allahabad / 
Iljgh Court had construed a usufructuary mortgage 
coupled with a lease back to the mortgagor as a 
simple mortgage but their Lordships of the Privy 
Council disapproved of that construction and held 
that the two documents, plain and consistent in 
their terms, could not be construed as constituting 
a simple mortgage. The principle of the decision 
was that when there is no apparent inconsistency 
between two documents and there is no ambiguity 
whatever in their terms, there can bo no occasion 
for an enquiry into the real intention of the parties 
to the instruments. That is exactly the case here. 
The surrender deed and the lease are perfectly clear 
and unequivocal in their terms and the two transac¬ 
tions are quite consistent with each other. When 
the parties themselves choose to couch their transac¬ 
tions in that form, it ought to be held that 6uch q 
form was intended by tho parties to govern their 
mutual rights and obligations. 

Our attention is invited to 22 All. 370 B as an 
authority for tho proposition that extraneous evi¬ 
dence is admissible to prove that a recital of consi¬ 
deration in a deed related to a collateral agreement 
under which tho purchase-money was intended to 
remain in tho hands of one of the parties subject 
to certain conditions. This case is not apposite for 
the reason that the direct sale by tho tenant, ns 
argued here, is not a collateral transaction but 
constitutes tho real substance of tho twin documents 
of surrender and lease. Tho appellant in tho present 
case in reality endeavours to vary the terms of tho 
contract put in that form so as to make out a 
different contract. In the cited case their Lordships 
of the Privy Council point out at page 375 that it ^ 
cannot bo 60 varied. That case was considered in 
27 All. 612 6 in which a deed of sale was sought to 
be shown as being in reality a sale, and it was held 
that it did not authorise admission of extraneous 
evidence to vary a deed the language of which is 
plain and unambiguous, contrary to S. 92, Evidence 
Act. 

There is another consideration which conclu¬ 
sively bars tho plea. The sale which the appellant 
is pleading was one which was prohibited by the 
Tenancy Act under S. 12. Even if tho vendor had 
executed a conveyance he would not have been able 

3. (’40) 27 A.I.R. 1940 Mad7946 : (1940) 2 M.L.J. 

760, Abdul Khadir v. Subramanya Pattar. 

4. (*12) 35 All. 48: 17 I. C. 737: 40 I. A. 31 (P.C.), 
Abdullah Khan v. Basharat Husain. 

5. (1900) 22 All. 370: 27 I. A. 93: 7 Sar 702 (P.C.), 

Sah Lai Chand v. Indarjit. 

6. (’05) 27 All. 612 : 1905 A. W. N. 129 : 2 A. L. J. 

360, Faiz-unnissa v. Hanif Unnissa. 
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a to implement the sale as it could not have been 
admitted to registration. It was. therefore, impos¬ 
sible to postulate a privity of contract between the 
transferring tenant and the plaintiffs. To accept the 
proposed interpretation implies defiance of law 
which no Court would subscribe to. The position 
taken by the appellant is this : "All that I have 
done is perfectly lawful as far as it goes. It wa 3 
however not intended to operate in that lawful 
manner but was intended to operate in a manner 
prohibited by law. I have ft right to retain the 
benefit which I received under the lawful agreement 
by showing that what was lawful in form was in 
substance intended to be what the law forbids.*’ 
Law cannot permit a party to take advantage of his 
own wroDg ; tiemo allegans turpitudinem suam est 
audiendus. In fact all this discussion is superfluous 
and irrelevant in view of the plain admission that 
o he deliberately advised the parties to take recourse 
to surrender and lease as the direct sale of occu¬ 
pancy land was not legally permissible. The pro¬ 
posal to effect a direct sale which preceded the 
actual transaction of the surrender and lease would 
in any case be in the nature of negotiations and 
conversations evidence of which is not admissible ; 
see 35 All. 48* and 5$ Bom. 2307 

It is next urged that in respect of a transfer by 
lease there is no implied covenant for title so as to 
entitle the lessee to sue for refund of the premium 
paid by him on the ground of breach of such a 
covenant. The terms of S. 108 (a) are contrasted 
with those of S. 65 (2). T. P. Act. to show that the 
former section refers only to the nature and con¬ 
dition of the property demised and not to a defect 
in the lessor s title. The point was considered in 

« r ? ‘ ?!??• . b 7 Rankin °- J - "bo observed : 

tinMinn 0 * ^ ID<JUd mftke 3 * ^19- 

t.nction in principle between the obligation of a 

lessor and of a vendor so far as regards the duty to 

give a good title, though the incidents of these 

t ? pe \ ot t J ran ?f er m& y be different as regards 
the obligation to give disclosure and furnish a proof 
hereof (p. 1201), and held that it was incumbent 
°* A ih * , t0 P r °ve that the lessor bad no title 
and £?V. he ,eaa ® l 0ffercd t0 tbe ® not ft secure 

sueVthi J hat wa9 . a case , in wb ich the lessee 

, or for ^covering salami (premium) in 
respect of a contemplated 99 years* lease of the 
underground coal rights id two villages. The lessee 

‘V a , k ° th ® lease 03 the ,03seo had failed to 
^“5® sotiafactory proof of his title to the under- 

befora d th« n T? r n - g i"o Tho casa went op in appeal 
d “ , * b . e Judicial Committee whose judement is 

iSwtV^'. 1931 , P / C -f 9 - 0 Their Lordships 
agreed with the view taken by the Calcutta HiJh 


action for specific performance at the instance of q 
the respondent (lessor) could have been successfully 
resisted by the appellant company (lessee) on the 
grouod that the respondent’9 (lessor’s) title was 
defective. The Specific Relief Act 1877 (No. 1 of 
1877) formulates the test. By S. 25 of that statute 
it i*3 enacted that a contract for the letting of pro¬ 
perty cannot be specifically enforced in favour of a 
lessor who cannot give the lessee 'a title free from 
reasonnblo doubt.’ Reference may also be made to 
S. 18 which enacts that where the lessor sues for 
specific performance of the contract and the suit is 
dismissed 'on the ground of his imperfect title* the 
defendant is entitled to the return of any deposit he 
has made:” A.I.R. 1931 P. C. 2990 at pp. 300-301. 

It is thus clear that S. 108, T. P. Act, read with 
S$. 18 and 25, Specific Relief Act. reveals that the 
question of transferor’s title is as material in a lease 
as in a sale. It may be that when the lessee sues * 
for recovering his premium from the lessor, the 
burden of proving the lessor's defective title lies on 
the lessee. In the present case there is no dispute 
on the point that the lessor bad no title to the land. 
Tho appellant's contention has therefore no force. 

Lastly it is urged that in any case the appellant 
should be allowed to retain Rs. 200 which he re¬ 
ceived as nazrana (consent money). Regard being 
had to the foregoing discussion it would be evident 
that there is no scope left for this argument. What 
can be recognised as binding on the parties is the 
lease and not the sale. Consequently Rs. 200 must 
be treated as being part and parcel of premium paid 
for the lease and not as money paid to obtain con- 
sent for the sale by tho tenant. Tho question is 
could the sale deed executed by the occupancy 
tenant have been admitted to registration if it had a 
been accompanied with the written consent of the 
landlord , There can be no doubt that in view of 
tne explicit and unqualified terms of S. 12 (4) 

C. P. Tenancy Act, the document could not have 
been registered. This was fully known to the appel¬ 
lant who therefore avoided that course. Thus one 
comes back to the same position. The appeal is 
dismissed with costs. F 

Appeal disrnissed, 
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Ml. Phuttibai w/o Hemchand Parwar 
Bani — Defendant — Appellant 

v. 

Shri Deo Parasnath Chota Mandir at 
Dam oh and another — Plaintiffs — 
Respondents . 

Second Appeal No. 160 of 1939, Decided on 2<Uh 
August 1941 from appellate decree of Addl. Dist 
Judge, Damoh, D/- 30th November 1938. 

*• T t h / appellant company*, (lessee's) miSger “{S' ~H 

Wg^ recover^h^salami (premium) founder held entitled custody oHnTome from 

deity’s estate In preference to caste panTh. 

The deity under the Hindu law is a juristic entitv 
hav.ng the capacity of receiving gifts and hold ™ 
property. But it is only in an idtl sense that ‘“ 8 
perty can bo said to belong to an idol thn ^ r °" 
and management of it muft. 
bo entrusted to somo person as ahebalt nr ™ D ^ s * 

estate is analogous to that of the . i 
.nfant hei. The shebait or fiffi 


7. (’29) 10 A.I.R. 1929 P. O. 84 : 114 T n l . 

^Secretary of Stated (P-Ck) ’ Wifi 

8 * ^°) 17 A.I.R. 1930 Cal. 561 : 128 I C aen . 

S.°Sh?v. iTw c & 5 Nl 847> Jyotipra9ai 

V® 1 .) “UR 1931 P. O. 299 ; 186 I. C 632 • 
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a practical purposes the de facto owner of the deity's 
estate. His position may not be that of a trustee but 
by virtue of his office shebait becomes the adminis¬ 
trator of the property attached to the temple. It is 
because of the civil rights which accrue to the 
manager of the religious endowment that a female 
is held qualified to be the manager. The office of 
shebait, unless there is any provision in the deed or 
will as to the succession, follows the line of inherit- 
ance from the founder with all the rights regarding 
the management and the control of the property of 
the deity. The shebait is a sentient representative of 
the deity and as such has all the rights of an owner 
of the property subject of course to the limitation 
that the property and its income is to be devoted 
entirely for the purposes of the deity. (The position 
of the heir of one of the founders held that of a 
shebait and as such held entitled to the custody 
b of the income accruing from the deity's estate as 
against the panch of the caste, whose powers were 
more or less supervisory.) : Case law discussed. 

[P 106 C 2; P 107 C 1] 

Hindu law — 

(’40) Mulla. Page 480 Pts. (m) and (r) ; Page 481 
Pts. (t), (w) and (x); Page 487 Pt. (I). 

(’38) Gour, Page 808 Pt. 5; Page 834 Pts. 3 and 6; 
Page 837 Paras. 2046-48; Page 848 S. 275. 

M. D. Kinkhcde and A. R. Kulkarni — 

for Appellant. 

R. K. Rao — for Respondents. 

JUDGMENT.—This i3 defendant’s appeal from 
the reversing judgment of the Additional District 
Judge, Damoh, in Civil Appeal No. 8B of 1938, deli¬ 
vered on 30th November 1938. The dispute relates 
to a village ebautha which had been gifted to the 
c deity installed in the temple known as “Shri Deo 
Parasnath Chhota Mandir” by two sisters, Mt. Nai 
Bahu and Mt. Sardar Bahu. The appellant, Mt. 
Phutti Bai, is Sardar Bahu's daughter and is the 
manager of the institution. Respondent 2, Duli- 
chand, is a member of Jain community who under 
O. 1, R. 8, Civil P. C., obtained permission to sue in 
a representative capacity for rendition of accounts 
of village profits which the appellant had collected 
during the years 1934-35, 1935-36 and 1936-37 
and for recovery of the balance found due on the 
accounts. The trial Court held that while the plain¬ 
tiff was entitled to rendition of accounts, he was 
not entitled to recover any balance in the hands of 
the defendant. The lower appellate Court was of 
opinion that the plaintiff was entitled in his capa¬ 
city of a panch of the Jain community to compel 
d the defendant to hand over to him the balance of 
the village profits left with her after defraying the 
expenses of the temple. The point for determine, 
tion is whether the plaintiff is entitled to recover 
from the defendant monies which belong to the idol. 

The dispute is between the representative of the 
Jain community who is interested in the proper 
maintenance of the temple and a person who is 
admittedly the manager of the temple. The plaintiff 
in his capacity as representative of the general body 
of Jain worshippers claims to be a panch within 
the meaning of that term used in the gift deed 
executed by Mt. Nai Bahu and Sardar Bahu in 
favour of the deity. Consequently, the question is 
whether in the first instance be is clothed with the 
right of a panch, and secondly whether as, such 
panch he is, on the facts found in the case, entitled 
to recover any amount from the defendant. The 
material part of the gift deed (Ex. PI) dated 24th 
June 1891 is as follows : 

"And we aod our heirs have hereby relinquished, 


Chota Mandir (Niyogi J.) A. I. R. 

for ever, our rights to this property. As long as we 
both ladies or any one lady is alive, we or she will e 
remain muhatmimkar (manager) thereof, do all 
the work of the village without remuneration and 
utilise, for the expenses of the said temple, the 
amount of profits that will remain in balance, after 
paying the Government kists and village expenses. 
On the death of us, both the ladies, the person who 
will be the heir to our property will likewise be- 
come a muhatmimkar for this work also. He will 
do the management of the village without taking 
any remuneration therefor, and will utilise, for the 
proper expenses of the said temple, the profits that 
may remain in balance after making recovery and 
pay kists, etc. Besides this he will explain the 
account of income and expenditure to panch-sirdar 
Jains (i. e., leading persons of the Jain community) 
of Damoh, every year at any time whenever they 
desire to understand (the same). If any raubat- / 
mimkar is found to have embezzled (the amount) 
or have incurred improper expenses or have caused 
any loss to the temple, the aforesaid panchas will 
be entitled to recover the 6ame for the temple. 
They will dismiss the muhatmimkar and make 
other arrangement. Now this property has become 
Nirmal (i. e., has been dedicated alsolutely)." 

The defendant-appellant, Mt. Phutti Bai, is the 
heir of the donors and in that capacity is the 
manager of the temple and its property. There can 
be no doubt that the village Chautha is vested in 
the deity which under the Hindu law is a juristic 
entity having the capacity of receiving gifts and 
holding property. But, as their Lordships of the 
Privy Council in 2 I. A. 145 1 pointed out : 

"It is only in an ideal sense that property can 
be said to belong to an idol, the possession and g 
management of it must, in the nature of things, be 1 
entrusted to some person as shebait or manager." 

Their Lordships observed that the authority of 
the shebait or manager of an idol's estate was in 
this respect analogous to that of the manager for 
an infant heir. On this view shebait or manager 
becomes for all practical purposes the do facto owner 
of the deity’s estate. His position may not be that 
of a trustee as pointed out in 44 Mad. 831- at 
page 852 but by virtue of his office shebait becomes! 
the administrator of the property attached to the 
temple: 29 Mad. 283 s at p. 289. Their Lordships' 
of the Privy Council define the position of the 
manager in respect of the property and in respect 
of the service of the temple and the duties that) 
appertain to it. As regards the property the manager 
is in the position of a trustee and as regards the 
service of the temple and the duties that appertain 1 
to it he is rather in the position of the holder of 
an office of dignity. It is because of the civil rights 
which accrue to the manager of the religious endow¬ 
ment that a female is held qualified to be the 
manager: see 9 Cal. 766 4 and 41 Mad. 886. 6 The 
office of shebait, unless there is any provision in the 

lT('75T 2 I. A. 145 : 14 Beng. L. R. 450 (P. C.), 
Prosunno Kumari Debya v. Golab Chand Baboo. 

2. (’22) 9 A.I.R. 1922 P. C. 123 : 65 I. C. 161 : 44 
Mad. 831 : 48 I. A. 302 (P. C.), Vidya Varuthi 
Thirtha v. Balusami Ayyar. 

3. (’06) 29 Mad. 283 : 33 I. A. 139 : 16 M.L.J. 265 
(P. C.), Ramanathan Chetti v. Murugappa Chetti. 

4. (’83) 9 Cal. 766 : 10 I. A. 32 : 4 Sar. 411 : 13 
C. L. R. 30 (P. C.), Janoki Debi v. Gopal Acharjia 
Goswami. 

5. (’19) 6 A.I.R. 1919 Mad. 598 : 47 I. C. 341 : 41 
Mad. 88G : 35 M.L.J. 196 (F. B.). Annaya Tantri 
v. Ammakka Hengsu. 
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deed or will as to the succession, follows the line of 
a inheritance from the founder with all the rights 
regarding the management and the control of the 
property of the deity: see 17 Cal. 3, 6 32 Cal. 129 7 
and 41 Mad. 296.® In 45 Mad. 565° at p. 581 their 
Lordships draw a pointed distinction between the 
position of a dharmakarta and of a shebait and de- 
clarethatashebaitor the head of a math has a much 
higher right with larger power of disposal and ad¬ 
ministration and that he has a personal interest of 
a beneficial character, whereas the dharmakarta is 
equivalent to a trustee who could be removed for 
mismanagement. The shebait is a sentient repre¬ 
sentative of the deity and as such has all the rights 
jof an owner of the property subject, of course, to 
jthe limitation that the property and its income ia 
(to be devoted entirely for the purposes of the deity. 
jThe position of the appellaut. who is the heir of 
|one of the founders, is that of a shebait aad ns such 
she would be the person entitled to the custody of 
,the income accruing from the deity’s estate. 

A perusal of the recitals in the gift deed dated 
24tli June 1691 clearly shows that the founders in¬ 
tended their heirs and successors to have the same 
right as they had to deal with the dedicated pro- 
perty or its income. The donors were sensible 
enough to envisage the possibility of their heirs 
misusing the income of trust in their bands and in 
order to control the managers, the founders provi¬ 
ded that they should explain the accounts of their 
income and expenditure to the leading persons of 
the Jam community every year or whenever they 
demanded. The founders also gave the panchas tho 
power to remove any successors of tbeirs from tbeir 
fiduciary office and take possession of the property 
and the income in their hands in certain specified 
jcontmgencies. The powers of the panchas are more 
or Joss supervisory with no direct hand in the 
'management of the temple’s property inasmuch as 
the temple was primarily intended for the worship, 
pers who would ultimately be the persons interested 
in the proper management of the saunslhan and 
wore vested with powers to call the hereditary 
manager to account and strip him of his authority 
and funds if he abused bis authority or misapplied 
the funds. But whatever the extent of the power 
K °, th \ P . an0 . ha8 J t COuld nok normally override 
, tbe , l, 8 ?!. r ' ghl3 ° f lhe found « rs ’ heir to have con- 

her hand. 9 Pr0P0,,ty *** retain the income in hia or 

,? be !°” er “PpeHate Court misunderstood the re¬ 
stive rights of the founders’heir and the panchas 
when it says that Mt. Phutti Bai held the sobordL 

control 9 of 0I *liA 1 “f 088 " °' lhis villB «° under ‘he 
TW i- ' ,‘ h j. lead,D8 men of Jain community. 
Sr*? 18 dlscoun ‘ enRnc ed by tho consistent de- 
made hy their Lordships of the Privy 
Council as regards the position, authority powers 

8 n * he ® hebait 88 “ ‘oanders’ heir^The 

snasir. has taken the s 

founders’ heir was made accountable io Veplli! 


Hemantii S.Kbi »*“> '• 

v. Meruawamiar. P ' C,) ’ 3ethura “ a 3wainlar 
•; ft® A - I- R- 1922 P. C. 825 : 08 I 0 1 • so 

hSM 8 (P - ft)l ® tinivasa Chariar 


chas they became the representatives of the deity 
entitled to recover any surplus that is left with the 
founders* heir. The position of the appellant was 
regarded as that of a mere agent of the deity. To 
all intents and purposes that may be true but that 
would not entitle the panchas to arrogate to them¬ 
selves the power of a principal and authorise them 
to tako possession of the surplus income a9 if they 
were the deity. The lower appellate Court overlook, 
ed the important consideration as to what the pan¬ 
chas would do with the money in their hands. 
What guarantee is there that they would apply it 
to purposes connected with the temple and not mis¬ 
appropriate it themselves ? If the latter unchari¬ 
table assumption is not permissible then it must be 
assumed that the panchas would have the power to 
spend the surplus income in their hands in any 
way they would think fit, of course for the benefit 
of the deity. In that event they would be exercising / 
practically all the powers of the shebait and tho 
question would arise: who would have the preferen¬ 
tial right to spend it for the temple ? The course 
followed by the lower appellate Court is, apart from 
its being not sanctioned by law or by tho plain 
terms of the gift deed, calculated to givo rise to 
practical difficulties such as are incidental to the 
management entrusted to two rivals. To avoid all 
such difficulties the only course is to adhere strictly 
to the terms of the gift deed to the extent it is con- 
sistent with the legal position of the appellant as a 
shebait. Looked at from that point of viow I feel no 
doubt that the panchas, assuming that the plaintiff 
id the present case is in tho position of a pauch 
which is not free from doubt, are entitled to call 
upon the appellant to hand over the funds of tho 
temple only on proof of gross mismanagement and „ 
misapplication of the fund. 3 

The lower appellate Court’s decree is set asido 
and the decree of the trial Court is restored. The 
plaintiffs will pay costs of the defendant in all tho 
Courts. 

R.K. 


Decree set aside. 
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Jagna s/o Fagoo Powar — Plaintiff _ 

Appellant 

v. 

Dhekal s/o Bhikoo Patil Poxvar — 

Defendant ~Respondent . 

Second Appeal No. 431 of 1940, Decided on 26th 
i, 01 , 2 - (rom appellate decree of Second Ad- 

aiy 1940 Dl8tr,Ct JUtl8e, Bbandara - D /- 10th Janu- 


(a) Civil P. C. (1908), Ss. 11, 145 and 47 _ 
Surety made party to execution proceedings — 
Defence raised and decided-He cannot rafse it 
again in separate suit. u 

Section 145 gives tho decree-holder the right to 
proceed against the surety in tho manner provided 
for the execution of decrees, and if he doe/so 
surety is deemod to be a party for the nurr*>oI»a # 
appeal within the meaning of S. 47. i/i. S 
the decree-holder either to proceed agauJt tho 
surety in execution of his deoree or tohrmi „ 
separate suit against the surety on the surety b£ n d 
and it is open to the surety, if ho has not bo^n 
made a party to the execution proceedings to hrW 
a separate suit to decide his liabUitTunder 

*“*• «» *«*ty hi b» “i. , 
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• party to the execution proceedings and has raised a 
defence that has been decided, then it is not open 
to him to raise again the same defence in a sepa¬ 
rate suit : (’29) 15 A. I. R. 1923 All. 527, Rel. on. 

[P 108 C 1] 

Q' _ 

(’40) Chitaley, S. 47, N. 9, Pts. 1, 4, 5 ; S. 145, 
N 11 Pfc 9 Q o 

(’41) Mulla, Page 467, Pts. (c), (£). 

(b) Civil P. C. (1908), S. 11 — S. 11 is not 
exhaustive. 

Section 11 is not an exhaustive statement of the 
principle of res judicata, which is that the decision 
of a Court of concurrent jurisdiction direfctly upon 
the point is conclusive between the same parties, 
upon the same matter, directly in question in 


A. I. B, 


another Court. [ 

C. P. C. _ 

(*40) Chitaley, S. 11, N. 3, Pt. 1. 

(’41) Mulla, Pago 87, Pt. (c). 

D. T. Mangalmurti — for Appellant. 


[P 109 C 2] 


the Bar, but the only caso in which the question of 
res judicata was decided was 51 All. 346,1 where it t 
was held that if the surety raises objections to the 
sale and those objections are dismissed, he is not 
entitled to reagitate the same questions in a sepa¬ 
rate suit. It is well settled that S. 11, Civil P. C., 
is not an exhaustive statement of the principle of 
res judicata. The principle of res judicata is that 
the decision of a Court of concurrent jurisdiction 
directly upon the point is conclusive between the 
same parties, upon the same matter, directly in 
question in another Court. I see no reason why the 
principle of res judicata should be so limited as not 
to apply in the present case. I therefore agree with 
the lower Courts that the present 6uit is barred. 
The appeal is dismissed with costs. Counsel’s fee 
Rs. 30. 

R-K. Appeal dismissed. 

1. (’28) 15 A. I. R. 1928 All. 527 : 112 I. C. 534 : ^ 

51 All. 346 : 26 A. L. J. 1160, Ram Kishun v. 

Lalta Singh. 


F. V. Jakatdar — for Respondent. 

JUDGMENT.—The defendant Dhekal obtained 
two decrees against one Tulsirara. Tulsiram ob¬ 
tained stay of execution of one of these decrees, in 
Civil Suit No. 113 of 1926, on condition of furnish¬ 
ing security and the plaintiff Jagna stood surety for 
Tulsiram for this decree to the extent of Rs. 1450. 
Some property of Tulsiram was 6old by the Collec¬ 
tor in execution of the two decrees of Dhekal for 
Rs. 2000. Shortly before that sale, Tulsirara had 
applied to be adjudged insolvent and the sale pro¬ 
ceeds were rateably distributed among the scheduled 
creditors. Rs. 1188 was allotted to Dhekal, rupees 
c 559-10-6 on account of his decree in Civil Suit 
No. 113 of 1926 and the rest on account of his other 
decree. Dhekal in execution of the decree in Civil 
Suit No. 113 of 1926 then proceeded against his 
surety Jagna to recover the balance due on that 
decree and Jagna contended that the whole of the 
sale proceeds should be taken as paid towards the 
decree in Civil Suit No. 113 of 1926. That point 
was decided against Jagna, the final decision being 
the decision of this Court in Miscellaneous Appeal 
No. 192 of 1936. 

The surety Jagna brought the present suit for a 
declaration that the entire decretal debt in Civil 
Suit No. 113 of 1926 had been paid off by the Col¬ 
lector’s sale and for an injunction to restrain 
Dhekal from further executing that decree against 
him. That suit was dismissed by the trial Court on 
d the ground that it was barred by res judicata. Ad¬ 
mittedly he (the plaintiff) is seeking to raise once 
more the point that he raised in the execution pro¬ 
ceedings which was eventually decided against him 
by this Court. Section 145, Civil P. C., gives the 
decree-holder the right to proceed against the surety 
in the manner provided for the execution of 
decrees, and if he does so, the surety is d<*med to 
bo a party for the purposes of appeal within the 
meaning of S. 47. It appears to me that it is open 
to the decree-holder either to proceed against the 
surety in execution of his decree or to bring a 
separate suit against the surety on the surety bond 
and that it is open to the surety, if ho has not 
been made a party to the execution proceedings, to 
bring a separate suit to decide his liability under 
the surety bond. Where the surety has been made 
a party to the execution proceedings and has raised 
a defence that has been decided, then, in my opi¬ 
nion, it is not open to him to raise again the same 
defence in a separate suit. Many cases were cited at 
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Stone C. J. and Vivian Bose J. 

Murlidhar s/o Jhaboolal Eayastha — 

Plaintiff — Appellant 
v. 

Hazarilal s/o Eanchhedi Baniya and 
another .Defendants 1 and 2 and others 
Plaintiffs 2 and 3 — Respondents. 

Letters Patent Appeal No. 41 of 1938, Decided 
on 7th October 1941, from appellate decree of n 
Niyogi J., in S. A. No. 459 of 1936, D/- 10th Nov¬ 
ember 1938. 

(a) C. P. Tenancy Act (1 of 1920), S. 35 — 
Holding abandoned by life holder of tenancy — 
Tenancy is not extinguished and presumptive 
reversioner is not entitled to possession — He 
may have declaration that rights of reversioners 
shall accrue on death of life holder: 1939N.L.J. 
60, REVERSED. 

The next presumptive reversioner to an occu¬ 
pancy tenant cannot get possession of the holding 
when it has been "abandoned” within the meaning 
of S. 35 by a life holder of the tenancy. But he is 
entitled to a declaratory decree setting out that the 
tenancy has not been extinguished and that on the 
death of the life holder, the rights of the rever¬ 
sioners to the occupancy tenant as occupancy ten- ; 4 
anta of the holding will accrue : 1939 N.L.J. 60, 
REVERSED ; Case law discussed. (P 109 C 1; 

P 110 C 1] 

(b) Landlord and tenant —Abandonment. 

An abandonment would ordinarily extinguish the 
tenancy. [P 110 0 1] 

(c) C. P. Tenancy Act (1 of 1920), S. 35 — 
“Abandonment" is intended to have its ordi¬ 
nary legal meaning. 

The word 'abandonment’ has not been used as a 
term of art in S. 35 but was intended to have its 
ordinary legal meaning. [P HO C 1] 

(d) C. P. Tenancy Act (1 of 1920), Sch. 2, Art. 1 
—Abandonment by life-holder — Suit by rever¬ 
sioner for possession — Art. 1 does not apply. 

On the abandonment of a holding by a life holder, 
a reversioner cannot rightly claim to be the tenant; 
and as his rights have not yet accrued he cannot be 
said to have been "dispossessed" or "excluded from 


L 
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possession.” Strictly, therefore, Art. 1 does not 
apply. [P 110 C 1] 

JLT. Hidayatullah and W , K. Sheore — 

for Appellant. 

D. N. Choudhari — for Respondents l and 2. 
JUDGMENT. — The questioo here is whether 
|the next presumptive reversioner to an occupancv 
(tenant can Ret possession of the holding when it 
has been “abandoned” within the meaning of S. 35, 
C. P. Tenancy Act, by a life holder of the tenancy! 
The last male tenant was Sunderlal. He died with, 
oot issue and his mother Mt. Prem Dulaiya in- 
herited. She ceased to cultivate, allowed the rent 
to fall in arrears, and apparently, left the village 
in which she usually resided. Any way, the land¬ 
lord (defendant 1) filed a notice in the office of the 
Tehsildar, under S. 35, on 13th August 1932, stat- 
& ing his intention to treat the holding as abandoned. 
This notice was published in the manner required 
by S. 35 (2) on 24th August 1932, and the landlord 
entered on the holding on 10th September 1932 
He thereupon leased it to defendant 2 who claims 
to hold in occupancy rights. The plaintiff instituted 
this suit for possession on 10th September 1934 
Ono of the defences raised to the action is limita¬ 
tion. S. 35 (1) states : 

"If an occupancy tenant ceases to cultivate his 
holding,etc. ... the landlord may ... file a notice 

abandoned 8, * 18 ,ntention t0 trcat such folding as 

Subjection ( 2 ) prescribes for the pnblication of 

WU D °> u u“k SU ' e ? " on suoh Publication the 
landlord shall be entitled to enter on the holding.” 

,-n.r ( b V ba8rVed tbat whereas S - 11 speaks of the 
e r *?; of an . ueeupancy tenant and prescribes for 

S h « ™ ner "Jv Vh,C u that interest sba H devolve, 
8. 35 says nothing about the interest or its eitinc- 

It mer°| r “/u'V * ^ teDUre 0r the tenancy. 

hoCL 8 r a * i and ' 0rd th0 ri e ht to treat the 
holding as abandon^ 1 and to enter upon the hold- 

‘° 8 ; .“°“ ln 8 J 9 defined in S. 2 (4) as "a parcel 
of land (not a bundle of rights) held in a parti 

by a'tenfnt of ala'd?' ST? * parcel of )snd hold 
J “ ‘!? ant of a landlord under one lease or ooe set 

of conditions.” "Land" is defined as land which 

is let or occupied for agricultural purposes etc 

1 gwniA?A 1 ra'KSs2S 

! the notice contemplated by sub-s (11 has hin 

f ™- u T „tf 1 “ '“ rth » «■*»«£ti w 

used hero was coDtros^'wUh*^. Th# laD 8 UR « e 
S. 98 whioh provide thatwhena lanK* ^ 

abandoning hia holding. The wo?d« ntent i 0n °* 

M V; .*> ■». d a „ «r*, 


such an application has expired. All that the sec- 
tion suys is that ho may apply to bo put back on 
bis land. 

It was argued that it is a matter of considerable 
practical importance to know when the tenancy is 
extinguished, if that is the meaning of S. 35, because 
the rights of third parties are likely to be involved, 
as indeed is the case here. Is it extinguished when 
notice of the landlord’s intention is given to the 
tahsildar? or when this notice is published? or 
when the landlord enters upon the land, or when a 
Revenue Officer has refused reinstatement? And if 
so, why select one of those points of time rather 
than any other ? The Act leaves nothing to choose 
between them. It was contended with much force 
that a statutory estate of inheritance cannot be 
escheated, (for tbat is what it comes to), in this 
informal and inconsequential manner. All this has 
much force but under the ordinary law of landlord / 
and tenant a tenancy is extinguished when there is 
abandonment by the tenant followed by possession 
by the landlord. See Redman on landlord and 
Tenant, Edn. 8, p. 565 where it is said : 

“Anything amounting to an abandonment of pos¬ 
session by the tenant under circumstances from 
which it can bo inferred that such abandonment 
was assented to by the landlord or followed by tho 
landlord actually or virtually taking possession, 
will amount to a surrender by operation of law.” 

This is founded on an implied agreement between 
the landlord and the tenant to take and give a sur¬ 
render of the holding, the agreement being implied 
from the actings of the parties. No tenancy can be 
determined except in one of tho ways allowed by 
law e. g., forfeiture, surrender, determination of 
the lease, and so forth. Of these, surrender is con- Q 
sequent on an agreement between the contracting * 
parties or their successors in interest, and tho basis 
on which abandonment is put in tho rule quoted 
above is that it is in effect an implied surrender. 
One of us (Bose J.) considered in an obiter passage 
m I. L. R. (1940) Nag. 3481 at p. 381 that an aban¬ 
donment would ordinarily extinguish the tenancy 
and that is the view we take here. There are diffi¬ 
culties m looking at the matter like that, but on the 
whole, though not without considerable hesitation 
we think it is the right view. The difficulty is that 
an implied surrender cannot be on any better basis 

““«!• i h(i } «Press. As Lord Haldane said in 
(1914) 83 L. J. Ch. 466- (followed in 29 N.L.R. 573 

“in™, C0Dlract is R legal fiotion and 

to impute a fictitious promise is simply to presume 
the existence of a state of facts, and the pVesumT 

7 e t0 n ° bigher right than would h 
result if the facts were actual.” 

Now S. 89 requires writing and registration for a 

surrender and it was held by us in I. L, R fiqin 

Nag. 3864 that that is the only wiy in £ l J 

tenancy under the Act can be surrendered Tf 

a lso held by Grille J. in I, L. R. 

C 40 i 27 1- R. 1940 Nag. 49 : 186 I O 7 <n . 

1. iSflsa* 313 *55; 

2. (1914) 1914 A. C. 398 : 83 L. J Ch 4RK , it* 

*■ L - K - 315 ■ - 

^vr 20 A Nag. 93 ; 144 I O 667 • oo 

262 ; VST* 

4 - "i° : 189 I. 0. Ill : 
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that for this reason the doctrine of part performance 
cannot apply, and their Lordships of the Privy 
Council decided in 58 Cal. 1235* that when an 
Indian Act like tho Transfer of Property Act requires 
writing and registration for the validity of a trans¬ 
action, then neither the equitable doctrine of part 
performance nor the doctrine of estoppel can be 
prayed in aid to give validity to that which has no 
existence in the eye of the law. We think the 
answer to these difficulties is that these objections 
cannot apply when the Legislature itself provides an 
alternative method of surrender and the real ques¬ 
tion, in our opinion, is, did the Legislature intend 
to attach to the word “abandonment" its usual 
legal significance, or did it use the word in some 
special sense? On the whole, we see no reason why 
we should not adopt the former view. In support of 
the argument that abandonment and surrender are 
b the same things with the only difference that one is 
implied while the other is express, we were taken 
back to the old Act of 1898. Section 35 (4) of the 
old Act did not use the terms "abandonment." 
After setting out the conditions of surrender in sub- 
s. (1), sub-s. ( 2 ) stated that a tenant who leaves his 
holding uncultivated and rent unpaid for two years 
shall at the expiration of that period “be deemed to 
have surrendered the holding." Therefore, it was 
recognised that the two are not the same though the 
Courts were directed to treat them as if they were 
by a fiction of law. That would also be the position 
under the present Act if “abandonment" is given 
tho meaning which it bears under the English law. 

It is possible to argue, and for a time we wore of 
that view, that the change in the present Act re¬ 
moves tho fiction aud emphasises the difference, but 
after careful consideration of the whole Act and 
particularly of the effect which our decision is likely 
to have on other sections in the Act, we have reached 
the conclusion that “abandonment" has not been 
used as a term of art in S. 35 but was intended to 
have its ordinary legal meaning. 

If the abandonment is looked upon as an implied 
surrender, then, as Lord Haldane has pointed out 
in the House of Lords case cited above, it must 
have the same legal consequence as an express sur¬ 
render. If that is so, then tho rule laid down in 
30 N.L.R.175 6 7 and by the Full Bench in 27 N.L.R. 
18G, 8 by which wo are bound, is at once attracted, 
and under that the plaintiff is entitled to a decla¬ 
ratory decree setting out that the tenancy in suit 
was not extinguished by the abandonment and that 
on the death of Mt. Prem Dulaiya the rights of the 
reversioners to Sunderlal as occupancy tenants of 
the holding in question will accrue. His claim for 
possession must, however, be denied. A3 regards 
defendant 2 to whom the holding has been let out 
in occupancy rights, it is not necessary for us to say 
more than that the tenancy is not extinguished in a 
case like this by the abandonment any more than it 
would be by an express surrender and that the 
landlord cannot do anything to injure the rights of 
tho reversioners when they accrue. This question 
arose directly in the Full Bench case. As regards 
the objection of limitation, that was raised both in 
the Full Bench case as also in 30 N. L. R. 175 7 
The Full Bench decided that the reversioner’s right 

6. (’31) 18 A.I.R. 1931 P.C. 79 : 131 I. C. 762 : 58 
Cal. 1235 : 58 I. A. 91 (P. C.), Ariff v. Jadunath 
Majumdar. 

v. (’34) 21 A.I.R. 1934 Nag. 89 : 150 I.C. 358 : 30 
N.L.R. 175, Mt. Kaushilya v. Ghanshamsingh. 

8. (’31) 18 A.I.R. 1931 Nog. 129: 133 I.C. 385: 27 
N.L.R. 186 (F.B.), Prem Narajan v. Jhado. 
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to possession would accrue on the death of the 
« - V - J - C - (aa h0 then was > at 

Fhr!»M the . 1,n ) llat,on would be two years (now 
three). He reached the same decision in the other 
case. 

* rti , cle \ Sch - 2. C. P. Tenancy Act. was 
not referred to or examined in those cases but that 
was evidently the Article which the learned Addi¬ 
tional Judicial Commissioner had in view. It re¬ 
lates to a claim for possession of a holding "by a 
person claiming to be a tenant from which he has 
been dispossessed or excluded from possession." 
The plaintiff here is not yet the tenant and so he 
cannot rightly claim to be the tenant ; and as his 
rights have not yet accrued he cannot be said to 
have been “dispossessed" or “excluded from pos- 
session." Strictly therefore Art. 1 does not apply. 
But of course tho declaration to which we think 
the plaintiff is entitled could not be given if in the 
event he would not succeed on tho widow’s death. 
In our opinion Art. 1 to Sch. 2 corresponds in prin¬ 
ciple to Art. 142, Limitation Act, and it is well 
settled there that there can be no adverse possession 
against a person not entitled to immediate posses¬ 
sion until his right to possession accrues. The prin¬ 
ciple is recognized in relation to reversioners who 
are entitled to possession after the death of a Hindu 
or Mahomedan female in Art. 141. It is also recog¬ 
nized by the Privy Council in relation to landlords 
against trespassers who oust the tenant in 52 Cal. 
417 ,J at pp. 422, 423 and it was applied by us to 
simple mortgagees in First Appeal No. 99B of 1935.10 
It was also discussed by one of us (Bose J.) in rela¬ 
tion to tenancies under the C. P. Tenancy Act in 
I. L. R. (1940) Nag. 348* at p. 383. 

Lest it be objected that such an interpretation 
would enable heirs to come in on tho tenant’s death 
in every case, however long the period of tbo ten¬ 
ant’s dispossession, we draw attention to the opin¬ 
ions of Niyogi and Bose JJ. in I. L. R. (1940) Nag. 
3481 at p. 383 quoted above at pp. 358 and 377 to 
380 and at p.334. They considered that adverse pos¬ 
session against the tenant extinguishes the tenant’s 
rights and operates a9 a prescriptive transfer the 
moment tho requisite period is complete. That at¬ 
tracts the provisions of Ss. 12, 13 and 14, Tenancy 
Act, and enables the heirs and tho landlord, in that 
order, to protect their respective interests. However 
that question does not arise here and we do no more 
than refer to it as a possible solution of a difficulty 
which our present decision might otherwise create. 
The appeal succeeds. Tho decrees of this and the 
two lower Courts are set aside and in their place 
the plaintiff will be given a declaratory decree 6et- l 
ting out that the tenancy in suit has not been 
extinguished and that on the death of Mt. Prom 
Dulaiya the rights of tho reversioners to Sunderlal 
as occupancy tenants of the holding in question will 
accrue. The plaintiff's suit for possession is dismis¬ 
sed. As the plaintiff has failed in his main case for 
possession, and as he did not ask for a declaration 
in tho alternative, each party will bear his own 
costs throughout. 

R.K. Decree set aside . 

9. (’25) 12 A.I.R. 1925 P. C. 97 : 88 I. C. 110 : 52 
Cal. 417 : 52 I. A. 160 (P. C.), Katyayani Debi v. 
Udoy Kumar Das. 

10. Deported in (’41) 28 A.I.R. 1941 Nag. 72 : 193 
I. C. 306: I. L. R. (1942) Nag. 145, Umar Haji v. 
Badri Das. 
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Niyogi J. 

Balchand s/o Pyarelal Bania — 

Plaintiff — Appellant 
v. 

Batanchand s/o Dhannalal Bania 

— Defendant 2 — Respondent. 
Second Appeal No. 548 of 1940, Decided on 3rd 
October 1941, from appellate decree of Addl. District 
Judge, Saugor, D/- 9th July 1940. 

(a) Transfer of Property Act (1882 as amended 
in 1929), S. 92 —Nature of right of subrogation 
explained—Subrogee must sue within limitation 
applicable to original incumbrance — Existence 
of decree on such encumbrance makes no 
difference. 

In a case of subrogation under S.92 the mortgage 
that is redeemed is not extinguished but is regarded 
as assigned to the subrogee. The period of limita¬ 
tion would consequently be that applicable to the 
original incumbrance irrespective of the date of its 
discharge. In other words, subrogation only operates 
as an assignment of the mortgage and limits the 
subrogee to the same remedy as was available to the 
mortgagee. Subrogation is in reality a right to 
demand the performance of the original obligation 
and consequently the claim is enforceable only in 
the right of the original creditor : (’22) 9 A. I. R. 
1922 AH. 153, Dissent.; ('26) 13 A. I. R. 1926 
Nag. 84, Disapproved; Case law discussed. 

rm [P 113 Cl] 

Tho existence of a decree on the prior encumbr- 
* an <* would make no difference, unless it had been 
drawn up in tho specific form (i. e. form No. 6, 
Appendix D, Sch. 1, Civil P. C.,1908) which would 
have enabled the judgment-debtor who paid of! the 
dooree, to wo*k oat his rights in execution of the 
same decree against his co-judgment-debtors : 27 
All. 325 (P.C.), Rel. on. [P 113 C 2] 

[Nature of right of subrogation explained.] 

T. P. Act — 

(’86) Mulls, Page 512 N. 'Subrogation;* Page 529 
Pt. (h); Page 529 Pt. (i). 

(’34) Mitra, Page 523, N. 515; Page 526, N. 516. 

<b) C. P. Land Revenue Act(2 of 1917), S. 160 
p Decree for arrears by sadarlambardar paid by 
lambardar-Suit by lambardar to enforce charge 
— rime runs from first day of agricultural year 
next following that to which suit relates. 

i« j 8n | t 40 e . nforca a charge acquired by the 
lambardar by paymg off the decree obtained by tho 

hWat amb K rdar !° r arrears of lan <* revenue, the 
limitation begins to run on the first day of agricul- 

£ol l owing lhftt whioh the srit (for 
arrears) related and not from date of payment. 

r , [P 112 C 1; P 113 C 2] 

on C i/ ra ?, er o£ Property Act (1882) Ss 92 

hv , . 9 B 5 m H nd , 100_D r eCree b * sadar -aSdar paid 
by lambardar — Lambardar’s ri^ht tn mm .i 

rgSTj"? h ' 3 . c ° 3harer “fises not under 
S. 92 but under Ss. 82 and 95 read with S. 100 

nhUln^Y lambar i ar * » P»tti pays tho decree 
obtained by the sadar lambardar against him and 

fc,P C09harer - “>e lambardar has the eju”lablt 


was liable to pay off his share of land revenue but 
faUed todo. That right arisea not under S. 92* 
JY v f under 8.82 and S. 95 read with 8 100 
of that Aot; 28 All. 482 (P. 0.); (*88) 5 A. i ff 
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1923 All. 241 and (’27) 14 A. I. R. 1927 Mad. 631, - 
Ref. [F 113 C 2] 

T. P. Act — 

(’30) Mulla, Page 513 N. “Equitable charge." 

(’31) Mitra, Page 493, N. 493; Page 528, N. 517. 

(d) C. P. Land Revenue Act (2 of 1917J, S. 160 
— Decree for arrears for 1934 paid by lambardar 
in November 1937—Cosharer alleging his share 
in April 1934 not party to decree—Suit by lam¬ 
bardar against cosbarer held not maintainable. 

Where the sadar lambardar has obtained a decree 
for arrears of land revenue for the years ending with 
1933-34 and the lambardar pays the decree after 
26th November 1937 for himself and bis cosharer 
who was not a party to the suit and who had sold 
off his share on 20th April 1934, the cosharcr not 
being bound to pay the decree (not being party to / 
suit) and the claim for arrears being barred by time 
on the date of payment by the lambardar, a suit by 
the lambardar against the cosbarer is not main¬ 
tainable. [P H3 c 2] 

(e) Lambardar — Sale of his share — Until 
removed he can exercise lambardar’s powers 
for village management but for no other purpose. 

A lambardar who has sold off his share, can 
exercise tho powers of the lambardar as ho has not 
been removed from that post; but those powers are 
for village management only and for no other 
purpose. (p H3 0 2; P 114 C 1] 

A. D. Mande — for Appellant. 

V. V. Kelkar and W. B. Pendharkar 

— for Respondent. 

JUDGMENT.—This is plaintiff’s appeal from the ® 
reversing judgment of the Additional District Judge, 
Saugor, in Civil Appeal No. 30A of 1940, delivered 
on 9th July 1940. The parties are agnatic relations. 
Balchand is the son of Pyarelal who was the brother 
of Ratanchand’sgrandfather, Manakchand. Manak- 
chand was the owner of 0-1-3 share in patti No. 6 
of Mouza Belai and one Shankarsing of 0-1-0 sharo. 
Patti No. 6 was constituted of tho aggregate of these 
two shares, namely 0-2-3. On 20th April 1934 Manak¬ 
chand sold his 0-1-3 share to Balchand in pursuance 
of a compromise decree for partition. As a result of it 
Balchand had alone separated from the family. Al¬ 
though Manakchand ceased to be a cosharer in coni 
sequence of his having transferred his proprietary 
share to Balchand, he continued to be shown on the 
revenue record as the lambardar up to 20th April 1936 
on which day Balchand came to be appointed lambar- h 
dar. On 18th February 1935 the sadar lambardar * 
of mouza Belai sued Balchand and Manakchand for 
recovering the arrears of land revenue payable bv 
them in respect of patti No. 6 on account of the vear« 
in. and ,933.3, Th. l.ffi 

fjMjS k6d .° r \ de °. rC ? cbar 8' D 8 ‘be amounts 
adjudged against eaoh of them on their respective 
shares. As Shankarsing had not been imDleadArf in 
this suit the decree did not declare a cW^hS 

B “oLnS. y °“ ‘ ° 01 ‘ 3 SharS Whi0h to 

When the decroe was sent to the Collector for exe¬ 
cution Balchand satisfied it by payment of TU inn 
on 27th November 1937, ils 40 on 9hf 1^, ° 

1938 and Rs. 123-6-0 on 1st April 1938 Tim « 
tion proceedings were struck off a, the 
fully satisfied. The suit out of “hich thh an^ 
arises was instituted by Balohand against mS 
ohand and Batanchand, hia RrandSn to ^ 
from them respectively contribution^ rJ 133 To 
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a and Rs. 105-2-6 besides interest. The trial Court 
passed a decree against both of them in different 
sums and directed tbat if Ratanchand, defendant 2 
did not pay the amount adjudged against him his 
0-1-0 share in patti No. 6 of mouza Belai should be 
sold. On appeal the lower appellate Court held that 
inasmuch as Shankarsing had not been made a party 
in the suit filed by the sadar lambardar, the plain¬ 
tiff’s claim could not be regarded as one for contri¬ 
bution of his quota under that decree and that 
consequently the plaintiff’s remedy lay in enforcing 
the charge acquired by subrogation regard beiDg had 
to S. 160, C. P. Land Revenue Act. The period of 
limitation^ to enforce such a charge was three years 
from the first day of the agricultural year next fol¬ 
lowing that to which the suit related. That period 
expired on 1st June 1937 and this suit having been 
filed on 3rd August 1939, that is beyond the statu- 
b tory period, was barred by limitation. It is pertinent 
to state at this stage why Ratanchand was implead¬ 
ed in the present suit. It was because he had pur¬ 
chased 0-1-0 share on 30th July 1935 in execution 
of a decree passed against Shankarsing. It must be 
borne in mind that on 19th February 1935, when 
the sadar lambardar had instituted his suit against 
Balchand and Manakchand, Shankarsing was still 
the owner of his 0-10 share in patti No. 6. He was 
therefore a necessary party in the suit. In his ab¬ 
sence the decree passed in that suit could neither 
bind him nor his transferee, Ratanchand the res¬ 
pondent. To escape from this difficulty it is argued 
on behalf of the appellant that Balchand’s claim is 
founded on the equity principle of subrogation and 
on the principle underlying S. 69, Contract Act. As 
to the point of subrogation reliance i9 placed on 44 
All. 67 1 and 24 N. L. R. 92 2 and it is contended that 
the cause of action for enforcing the charge against 
Ratanchand arose not under the decree in the pre¬ 
vious suit filed by the sadar lambardar against 
Manakchand and Balchand but because the plaintiff 
discharged a common liability by payiDg off the 
arrears of land revenue in the years 1937 and 1939 
and that the cause of action for enforcing thecharge 
arose in 1937 and 1939. It is argued that this pay¬ 
ment would be the starting point of a fresh period of 
limitation of 3 years. 

The two cases cited above do no doubt support 
the argument, but their authority i3 considerably 
shaken by the decision of the Judicial Committee in 
39 Cal. 527 s and later decisions of the Indian High 
Courts which will be noticed in the sequel. Before 
considering these authorities, it is necessary to bear 
in mind the nature of the question. The appellant's 
o contention is that he has, by virtue of the payment 
of the arrears of land revenue, become subrogated to 
the rights of the sadar lambardar who had acquired 
a charge of the proprietary share by reason of pay¬ 
ment by him of the arrears of land revenue, due by 
the proprietors of patti No. 6. Subrogation means 
substitution by operation of law to the rights and 
interests of the mortgagee in the land by redemption: 
itt 36 Cal. 193* at p. 219. It is the substitution of 
another person in place of the original creditor so 
that the p erson substituted succeeds to all the rights 

1- (’22) 9 A. I. R. 1922 All. 153 : 63 I. C. 604 : 44 
AH. 67 : 19 A. L. J. 940, Shib Lai v. Munni Lai. 

2. (’26) 13 A. I. R. 1926 Nag. 84 : 92 I. C. 118 : 21 
N.L.R. 92, Survabhan v. Renuka. 

3. (’12) 39 Cal. 527 : 14 I. C. 496 : 39 I. A. 68: 15 
C. L. J. 411 : 16 C. W. N. 505 (P. C.). Mahomed 
Ibrahim Hossein Sban v. Ambika Pershad Singh. 

4. (’09) 36 Cal. 193 : 1 I. C. 913 : 5 C. L. J. 611, 
Gurdeo Singh v. Chandrikah Singh. 
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of the creditor. It arises independently of any con- 
tract and is founded on what may be said to be a 6 
legal fiction by force of which an obligation extin¬ 
guished by payment made by a third party is oon«i. 
dered as continuing to subsist for the benefit of the 
-bird person, who, in the eye of the law, makes bat 
one person with the creditor. Subrogation, being a 
mere substitution, does not create any fresh rights 
bat puts the claimant in the shoes of the creditors 
It would therefore be evident tbat the rights which 
a person acquires by subrogation and is entitled to 
enforce are the very rights which the original credi¬ 
tor wa3 entitled to do. Consequently, the acquired 
rights are capable of being enforced only within the 
statutory period within which they could beenforced 
by the original creditor. It is on this principle that 
it was held in 13 N. L. R. 217 s that under Art. 132 
Limitation Act, 1908, time began to run from the 
date of the prior mortgage and not from the date of / 
payment. This view derives support from the deci¬ 
sion of the Judicial Committee in 39 Cal. 527. s 
This case was apparently not noticed in 44 All. 671 
on the strength of which the case in 13 N. L. R. 
217 s came to be overruled in 24 N. L. R. 92. 2 It is, 
therefore, necessary to examine the particulars in 
39 Cal. 527. s The facts appear somewhat compli¬ 
cated on account of a multitude of mortgage trans¬ 
actions. Ignoring those which have no bearing on 
the main point decided in that case, the facts may 
be narrated as follows: 

On 20th November 1874 a zarpesbgi lease was 
executed in favour of one Girwar Singh. That was 
followed by some mortgages out of which the mate¬ 
rial ones were two mortgages: one of date 7th Janu¬ 
ary 1888 in favour of Gajadhar Mahto affecting 
l/3rd share of Estate No. 360 Kurwa as Fatepur g 
Lawaech and another of date 17th February 1888 
in favour of Mt. Alfan. Out of the amount lent by 
her, Girwar Singh's zarpesbgi debt was discharged 
so that Mt. Alfan became subrogated to the rights 
of Girwarsingh. Gajadhar Mahto instituted a suit 
to enforce his mortgage on 6th September 1888 but 
he omitted to implead Mt. Alfan and the mortgaged 
property (Estate No. 360) was caused to be sold and 
one Lalji Mahto became the purchaser. Mt. Allan’s 
heirs assigned their mortgagee rights (under the 
mortgage dated 17th February 1888) and the as¬ 
signees sued to enforce the mortgage of 17th 
February 1888, and on the principle of subrogation 
claimed priority over the intermediate mortgagees 
who had acquired interests in the property between 
the zarpesbgi lease and Mt. Allan’s mortgage. The 
assignees of Mt. Allan’s mortgage instituted their 
suit on 22nd September 1900. The question wa3 ^ 
whether they could enforce their rights of priority 
springing from the redemption of the zarpeshgi 
mortgage in view of the fact that their suit was not 
filed within 12 years from the date when the cause 
of action to enforce, that (zarpesbgi) mortgage had 
arisen. Relative to the question, their Lordships 
expressed their conclusion in the following words : 

"As Mt. Alfan was not made a defendant to 
Gajadhar Mahto’s suit, her rights were not affected 
by the decree in that suit, and S. 13, Civil P. C., 
did not bar this suit of the plaintiffs so far as the 
5 annas 4 pies share in Fatepur Lawaech and the 
defendants, Gajadhar Mahto and Dalji Mahto were 
concerned. But as the Rs. 12,000 were under the 
zarpeshgi deed of 20th November 1874, repayable 
in Jeth 1294 Fasli (September 1837) and this suit 
was not brought until 22nd September 1900, the 

5. (’17) 4 A. I. R. 1917 Nag. 152 : 42 I. C. 796: 13 
N. L. R. 217, Nathuram v. Sheolal. 
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claim of the plaintiffs to priority is barred by 
Art. 132, Sch. 2, Limitation Act, 1877. 

In view of this clear exposition of the law, it can¬ 
not be contended that the right to enforce the 
charge acquired by subrogation arises as a fresh 
right on payment of the prior mortgage-debt. Fol¬ 
lowing the Judicial Committee’s ruling mentioned 
above the Madras High Court withheld its assent 
from 44 All. 671 ; 50 Mad. 626° and A. I. R. 

1937 Mad. 826.7 i n 49 All. 430* and 1 Pat. 780® 
the aforesaid Privy Council case was followed with 
a result different from that in 44 All. 67. 1 It may 
be observed that the correctness of the view taken 
in this case was also doubted in 50 All. 569.1° The 
review of the authorities establishes the rule that in 
a case of subrogation under S. 92, T. P. Act. (it 
.makes explioit what was supposed to be implicit in 
!S. 74, now repealed) the mortgage that is redeemed 
is not extinguished but is regarded as assigned to 
the subrogee. The period of limitation would conse¬ 
quently be that applicable to the original incum- 
jbrance irrespective of the date of its discharge. In 
|other words, subrogation only operates as an assign¬ 
ment of the mortgage and limits the subrogee to the 
same remedy as was available to the mortgagee. As 
[pointed out in 1 Pat. 780° at p. 787 subrogation is 
in most cases rather an additional remedy than an 
.additional right and may exist concurrently with 
and as a further security to the right to a simple 
action for reimbursement. Subrogation is in reality 
a right to demand the performance of the original 
obligation and consequently the claim is enforceable 
only in the right of the original creditor. 

On behalf of the respondent much stress is laid 
on the fact that Sbankarsingh had not been made 
c a party to thesadar lambardar’s suit and it is con¬ 
tended that the respondent (who is Shankarsingh’s 
transferee) was not bound by the decree. The argu¬ 
ment arises because the plaintiff in his plaint sought 
to base his claim on the fact that he had satisfied 
that decree. But in point of law the existence of the 
decree would make no difference, unless it had been 
drawn up in the specific form (i. e., Form No. 6 , 
Appx. D, Sch. 1, Civil P. C., 1908) which would 
navo enabled the judgment debtor who paid off tho 
aecreo to work out his rights in execution of the 
same decree against his co-judgment-debtors. This 

7“ out b y the Judicial Committee in 27 

All* 325 11 at p. 332 in these words : 

Foreclosure is by the decree directed only in the 
event of the sum named not being paid into Court 
on ° r before the prescribed dato. And their Lord- 
l tha f 00 payment by Gaya Prasad of the 

^ ourt before the expiry of the enlarged time, 
and acceptance of that sum by the plaintiffs, the 

Spent and became ^charged and satis- 
ffed. There was, therefore, nothing left to bo done 

an}' Rl 1927 Mad ’ 631 : 102 L C. 316: 

BagKyya 26 8 52 L ‘ 532 ’ * 

7. (’37) 24 A. I. R. 1937 Mad. 826 : 176 I. C. 939 
Madappaya v. Mahabala Rao. 

8 :S?V \tn A ' L R * 1927 A1, ‘ 417 : I* c. 670 • 

Ram Padorathf * L ‘ 8 “* - 

9. (’22) 9 A. I. B. 1922 Pat. 499 : 68 I. C. 707 • 1 

mob a 7 n 80 Lalf. P - L ' ^ 533 * SibaDaDd 

10. (’28) 15 A. I. R. 1928 All. 241 : 109 T n qq • 

“tt , 28 A - L ' J ' "• “■ ffii* & 

l S S ( ar 06 77 2 9 7 (p!o.J^^ 836 ? 
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in the execution department. It is true that Gaya 
Prasad, having made that payment (as he bad the 
right to do), acquired under S.74,T. P. Act, all the 
rights and powers of the mortgagees as such. But 
this would not have the effect of reviving or giving 
vitality to a decree which by tho terms of it hud 
become discharged.” 

It is, therefore, evident that even as against Ma- 
nakchand (who was a party to the suit and bound 
by the decree), Balchand acquired the Tight to en¬ 
force the original mortgage and not a right to exe¬ 
cute the decree. 

The next question is whether the appellant 
(plaiotifl) is entitled to claim reimbursement on the 
ground that he paid off an obligation which the res¬ 
pondent was bound by law to pay and pray in aid 
S. 69, Contract Act. It has been already explained 
that a puisne incumbrancer or a co- mortgagor or any 
party entitled to redeem the mortgage who pays off 
the mortgage decree does not get any right to exe¬ 
cute the decree (unless the decree is drawn up in the 
appropriate form, viz., as provided in Form No. 6 in 
Appx. D to Sch. 1, Civil P. C., 1908) either in the 
mortgagee’s or his own suit. It is the discharge of 
the mortgage that gives him the right (1) to enforce 
the original mortgage or (2) to sue for reimburse¬ 
ment. The first mentioned right arises by subroga¬ 
tion which has been already dealt with. Tho otherl 
kind of right is the equitable right to compel con- 
tribution from the party who was liable to satisfy 
the mortgage but failed to do. That right arises not 
under S. 92, T. P. Act, but under S. 82 and S. 95 
read with S. 100 of tho Act: see 28 All. 482,12 50 

AH. 5G9 A ° and 50 Mad. 626.° To recover contribu¬ 
tion, Balchand would have a fresh period of limita¬ 
tion f rom the dates on which ho made the payment 1 
i. e., in 1937 and 1938. That would originally be' 
three years under Art. 61, Lim. Act, if S. 69, Con¬ 
tract Act, is invoked and if it i9 for enforcement of 
the charge, 12 years under Art. 132, Limitation 
Act. In the present case, Art. 132 is excluded by tho 
special provision of three years’ period prescribed in 

S. 160, Central Provinces Land Revenue Act. Bal¬ 
chand instituted his suit on 3rd August 1939 within 
the statutory period; but the question is: Was San- 
karsmgh bound by law to pay tho arrears of land 
revenue on ‘ 2 Gth November 1937,31st January 1938 
and 1st April 1938 on which dates Balchand made 
the payments? It must be recalled that the pay. 
meats were of the arrears in respect of three years 
ending with 1933-34. The three years* limitation to 
recover the arrears expired on 1st Juno 1937. Shan- 
karsingh was not a party to the sadar lambardar’s 
suit. He was therefore not bound by the decree and 
was not plaintiff’s co-debtor. Nor would tho plain, 
tifl s Payment of the arrears of land revenue, apart 
from the decree, impose any obligation on Shankar- 
singh to contribute his quota of arrears or to reim 

exclVnM P,ft / n | li Pr^ P ayment of an 7 amount in 
excels of I 119 (plaintiff’s) own share of liability, for 

the obvious reason that the olaim for arrears of 

land revenue had bocome barred by time against 

Shankarsingb. The contention that Manakohand 

who was the ambardar of the patti, represented the 

interests of Sbankarsingh has no force for the mani. 

fest reason that he had ceased to be a coaharnr 

on 20th April 1934 ho sold his share and the lam- 

bardar s suit came to be instituted acainqt him 

1935. It may be that Manakohand Wld e^eroisTtho 

powers of the lambardar, as h e was not removed 

12. (’06) 28 All. 482 : 83 I. A. 81 • 8 SaPfllR • * 

sanss ih “ d w *“ 
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from that post; but those powers were for village 
management only and for no other purpose. The ap¬ 
peal fails and is dismissed with costs. 


R.K. 


Appeal dismissed. 
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Stone C. J. and Vivian Bose J. 
Chairman, Village Sanitation Pancha¬ 
yat, Morsi — Plaintiff — Appellant 

V. 

Abdul Kadir Haji Shaik Gulab Musal - 
man — Defendant — Respondent. 

Letters Patent Appeal No. 43 of 1938, Decided 
on 15th January 1942, from appellate decree of 
Pollock J., in S.A.No. 564 of 1936, D/- 30th Novem¬ 
ber 1938. 

(a) C. P. Village Sanitation and Public 
Management Act (2 of 1920)—Panchayat created 
under Act not being juristic person cannot sue. 

A panchayat brought into existence under the 
power conferred by the Act is not a juristic person 
and hence cannot sue. (P 114 C 2; P 115 C 1] 

(b) C. P. Village Sanitation and Public 
Management Act (2 of 1920) — Sales of rights 
to recover dues from inhabitants are illegal. 

Sales by village panchayats of the rights to collect 
the dues which the panchayats are authorised 
under the powers created by the Act and the rules 
made thereunder to collect from the inhabitants of 
the area over which they are given authority, are 
wholly illegal and outside the powers created by 
the Act or the rules. [P 115 c 1 ] 

V. V. Kelkar and M. R. Rohde — for Appellant. 

V . K. Rajtvade — for Respondent. 

POLLOCK J .—This appeal arises out of a suit 
brought by the Village Sanitation Panchayat of 
Morsi, through its Chairman, to recover money 
said to be due on account of bazar dues. The right 
to collect bazar dues for the year 1st April 1933 to 
31st March 1934 was auctioned on 7th February 
1933 and the highest bid offered was of Amir Beg 
for Rs. 3125. Amir Beg died on 5th March 1933 
leaving a widow and four minor sons, originally the 
first five defendants, who applied through their 
mother on 16th March 1933 to have the bid con¬ 
firmed in their names and promised the Committee 
to give a surety. On 28th March 1933 the defendant 
Abdul Kadar executed a surety bond in favour of 
the Chairman of the Village Sanitation Panchayat, 
agreeing to be responsible for any amount not paid 
by the widow and sons of Amir Beg together with a 
penalty of 10 per cent., and on 24th April 1933 the 
village Sanitation Panchayat by a resolution ac¬ 
cepted Amir Beg’s bid on behalf of his heirs and 
Abdul Kadar as their surety. On 5th November 
1933 Abdul Kadar, as the agent of Amir Beg’s 
widow, executed on behalf of Amir Beg's widow and 
minor sons an agreement in favour of the Chairman 
of the ^ illage Sanitation Panchayat, undertaking to 
collect the bazar dues in the prescribed manner and 
to pay the balance of Amir Beg’s bid. Ultimately 
Rs. 553-12*0 remained unpaid and the Village 
Sanitation Panchayat brought this suit to recover 
that amount together with the 10 per cent, penalty. 

By a resolution of the Village Sanitation Panchayat 
the Chairman was authorised to institute a suit 
against Abdul Kadar for the arrears due, Rupees 


553-12-0. The trial Court held that he had no 
authority to sue the other defendants who were 
accordmgly discharged. It has also been held that 
Abdul Kadar had no authority to enter into an 
agreement of 5th November 1933 on behalf of Amir 
Beg’s widow and that the minors were not person¬ 
ally bound by the agreement. It was contended that 
as there was no valid contract between the Village 
Sanitation Panchayat and Amir Beg’s heirs the 
surety could not be liable, but the lower Courts 
following the decision in 19 Bom. 697,1 held that 
Abdul Kadar could not evade liability on this 
ground. 

In this appeal the point has been taken for the 
first time that a Village Sanitation Panchayat is not 
a juristic person and is therefore incapable of suing. 
The Village Sanitation Panchayat of Morsi was 
constituted under the Central Provinces nod Berar 
Village Sanitation and Public Management Act, 2 of 
1920, and being a statutory body has the powers 
conferred on it by statute. A Village Panohayat 
constituted under the Central Provinces Village 
Panchayat Act, 5 of 1920, is a corporate body by 
virtue of S. 11A of that Act; so also District Coun¬ 
cils and Municipal Committees are corporate bodies 
by virtue of specific provisions of the Acts under 
which they are constituted. There is no such pro- 
vision in the Village Sanitation and Public Manage-, 
raent Act, and it therefore follows that the Village 
Sanitation Panchayat is not a corporate bodyj 
L nder S. 5 (1) (d) of the Act the following taxes or 
charges may be imposed in the local area : 

• • • • 

"(d) The levy of fees for the right toexpo 3 e goods 
for sale in any market or for the useofany building 
or structure therein.” 0 

Section 12 gives the Chief Commissioner power to 
make rules and in particular to regulate the assess¬ 
ment and collection of any taxes or charges imposed 
under S. 5. Rule 23 of the rules provides : "Taxes 
or charges sanctioned shall bo collected by tho 
panohayat or by one of its members or servants duly 
authorized by the panchayat in this behalf.” From 
this it follows that tho Village Sanitation Pancha¬ 
yat, which has only the powers conferred under the 
statute, had no power to enter into a contract dele¬ 
gating the right to collect bazar dues; it can only 
collect bazar dues in the manner prescribed by 
R. 23 through one of its members or servants duly 
authorized by the panchayat in this behalf. Further, 
the Village Sanitation Panchayat is not a juristic 
person, not being a body corporate, aud cannot 
therefore sue. It has been suggested that, as Abdul 
Kadar executed his surety bond in favour of tho 
chairman, the chairman is entitled to sue. To that 
there seems to me to be two objections ; first that 
the suit has been brought by tho Village Sanitation 
Panchayat and not by the chairman, and secondly 
that the chairman and the members of tho pancha¬ 
yat, as individuals, had no power to enter into a 
contract to lease out the right to collect bazar duc3 
and that there was therefore no valid contract on 
which they can sue. The suit must therefore fail 
and will stand dismissed. The appeal is allowed. As 
the point was taken for the first time in this Court, 
C03t9 will be borne throughout as incurred. 

JUDGMENT. — This is an appeal from tho 
judgment of Pollock J., before whom this matter 
came in second appeal. In our opinion the appeal 
must fail but as it raises 6 ome points which have 
some little interest and which may be worth con- 


1. (’95) 19 Bom. 697, Kashiba v. Shripat Narshiv. 
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sideration by Government we state what they are. 
1 The plaintiff is described as the Village Sanitation 
Panchayat. It is apancbayat brought into existence 
under the powers conferred by the Central Provinces 
Village Sanitation and Public Management Act, 
1920. That Act nnlikesimilar Acts creating similar 
bodies mentioned in the judgment of Pollock J. 
does not create this body a juristic person aDd not 
being a juristic person it cannot sue. That is the 
first difficulty which appears to call for attention. 

The second is this. We are told that it is almost 
the universal practice for Village Sanitation Pan- 
chayats to put up to public auctioo as a thing to be 
bought the right to collect the dues which the 
panchayats are authorised uoder the powers created 
by the Act and the rules made thereunder to collect 
from the inhabitants of the area over which they 
are given authority. The matter has not been ex. 
haustively discussed before us and we merely leave 
it with this observation that so far as one can see 
such sales are wholly illegal and outside the powers 
created by tho Act or the rules. Moreover such a 
practico seems to be contrary to the spirit of the Act 
|and is generally objectionable. We say this because 
we observe that one of the sections of the Act, that 
is S. 7, provides what is to happen if taxes are not 
paid. That section empowers the Deputy Commis¬ 
sioner to collect arrears of taxes as arrears of land 
revenue. Obviously such a power does not easily 
live side by side with the sale of a right to collect 
taxes to a member of the public, for we cannot 
imagine that the Deputy Commissioner having 
recovered the arrears as land revenue has then to 
pay over the taxes in question to the gentleman who 
has bonght at the public auction the right to collect 
taxes. These observations are merely made because 
we apprehend that Pollock J. thought some point 
of public interest was involved. No legal difficulty 
omerges. It is apparent that the plaintiff cannot sue. 

U is equally apparent that the various contracts 
made are outside the powers conferred by the Act 
and lollock J. was right on those lines which ho 
followed. The appeal accordingly fails and is dis¬ 
missed with costs. 

B.K, 


Appeal dismissed. 
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Stone C. J. and Nivogi J. 

Vithoba Udebhanji Eunbi and others _ 

Defendants 1 to 3 — Appellants 

l v. 

Narayan Sonaji Sagne and others — 
Plaintiffs — Respondents . 

nnifm 9 £ a k Gnt App€ftl No * 11 of 193 ®» Decided 
VWian l ? 42 i fr ? m a PP elIato <^ree of 

JuS 1938 ' ’ N °- 130 °* 1936 ' D /- 25kh 

On!^ d r COD 4 trUcUon ^ Intent!on of parties 

.uS Ue m S‘S”V»,fT."a. '°o t 

ment t !°ndi r t 0m W K ord8 ™ ed to tK inatrS! 

8 w 1 heQ the "ords are ambignous 
and do not yield clear meaning that extra neon q 
evidence of surrounding circumatancea may bo look 
ed into : 22 AH. 149 (P. G.); 0*2)5 A 1 R iSii 
P. C, 255 and (1839-42) 9 Cl. & F, 855, Bel. on. 9 

[P H6 C 1,2] 


T. P. Act — 

(’42) Chitaley, S. 8. N. 20, Pts. 1, 6. e 

(’34) Mitra, Page 294, N. 325. 

(b) Deed—Construction—Whole document is 
to be interpreted in consistent sense. 

The sense and meaning of the parties in any 
particular part of an instrument may be collected 
ex ante cedenlibus el consequentibus—every part of 
it may be brought into action in order to collect 
from the whole one uniform and consistent sense : 
(1812) 15 East 530, Rel. on. [P 116 C 2] 

T. P. Act — 

(‘42) Chitaley. S. 8, N. 20, Pt. 9. 

(c) Deed—Construction—Terms express and 
unambiguous—Preliminary negotiations cannot 
be used to contradict or vary. 

The Court cannot take into consideration the f 
nature of the preliminary negotiations or previous J 
conversation to contradict or vary the express and 
unambiguous term of written instrument or docu¬ 
ment or previous correspondence: 35 All. 49 (P. C ) 
and (’29) 16 A. I. R. 1929 P. C. 34, Ref . 

T. P. Ac. _ tP 117 ° 1] 

(’42) Chitaley, S. 8, N. 20, Pt. 3. 

(d) Deed—Construction—Mortgage or sale— 
Document held mortgage and not sale. 

The material recitals of tho documents were as 
follows : In consideration of the aforesaid amount 
I have sold conditionally the fields owned by me 
You should enjoy tho fields from this day dated 
25th April 1923 up till five years by keoping the 
same in your possession. Your amount shall not 
carry any interest and my fields will not carry any 9 
rent. etc. You should pay the land revenue of the 
above mentioned fields. I cease to have any right or 
connexion with the fields for the five years. On tho 

Rs Win 8 T e< > t,m01 . shal1 p»y jou amount of 
Rs. 5000 and shall obtain a receipt and shall re 

deem my fields. In default of paymont of your 

tioneT 0 6 , V9 . th0USttDd ru P« ea on the aboveruen- 
tioned agreed time ,t is to be understood that this 
conditional salo 13 an absolute sale”: 

Held that the document was a mortgage and tho 
transferees were not entitled to possession as ven! 

aee8, [P 117 C 11 

AT. R. Bobde — for Appellants. 

T, L. Sheode — for Respondent 1 , 

. JUDGMENT. _ Thie is an appeal from tho 
°* ^ 05 ° * n Secood Appeal No nf 
1936, delivered on 25th July 1938. The'ann^f * 
arises out of a suit for possession of fields Noo ^i 
and 65 situato at Mouza Baseoaon talua 61 

on the basis of a document. dited wiMufe 
styled a conditional sale deed. The Question i„™| 23 
ed in this appeal is whether 
mortgage or a sale with a condition of reoumh^L 
Bose J. m concurring with the findings ofthiwIL* 
Courts below has held it to be not a L-iw ° u W ? 
a sale subject to the condition of reco^ovan 
material recitals of tho documentsSTJ Che 
"In consideration of the aforesaid amo. n T^ ! 
sold conditionally the fields owned by me ‘ 1 ^ 

The entire fields as mentioned above " 'V ‘' 
been gold conditionally to you for thL Vk‘ * ' bavo 
tioned amount and have "been al s£ 
poesession. Yon should enjoy in «verv ™V?, Ur 
abovementioned fields from this daJ J 
April 1923 op till five year® by koenino 2Sth 

jour possession that is np till atthApri? m™' 0 r 
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five years. Your amount shall not carry any inte- 
a rest and my fields will not carry any rent, etc., up 
till the period of the above-mentioned five years as 
agreed. You should pay the land revenue of the 
above mentioned fields, and sow the same and reap 
the crop or get it reaped by letting out on patta 
(lease) to any other person. I cease to have any 
right or connexion with the fields for the five years. 
On the aforesaid agreed time, I shall pay you 
amount of Rs. 5000 (five thousand), and shall ob¬ 
tain a receipt and shall redeem my fields. In de¬ 
fault of payment of your amount of five thousand 
rupees on the abovementioned agreed time it is to 
be understood that this conditional sale is an ab¬ 
solute sale.*' 

The considerations which induced Bose J. in 
construing the deed as a sale and not a mortgage 
were that the amount of consideration mentioned 
b in the deed was not to bear any interest, that the 
possession wa9 delivered to the transferee without 
the liability to pay rent but with the obligation to 
pay the land revenue, that the transferor was to 
cease to have any right or connexion with the fields 
during five years mentioned in it, that the con¬ 
sideration of Rs. 5000 recited in the deed represent¬ 
ed the value of the sale and lastly that time was 
intended to be of the essence of the contract. The 
learned Judge has also taken into consideration a 
statement made by the transferor in an application 
of the same date as the document under considera¬ 
tion that the transferee had promised to purchase 
the land and pay the price. This statement along 
with the explanation of it given by the transferor 
in the witness-box was regarded as forming part of 
the surrounding circumstances of the transaction. 

With due deference to the learned Judge we are 
c unable to concur in the interpretation which he has 
put on the document. It is a well recognised rule of 
construction of deed3 that the object of all interpre¬ 
tations is to discover the intention of the parties 
and that intention must be gathered from the writ¬ 
ten instrument itself. In other words, the Court has 
to ascertain what the parties meant by the words 
they have used and to give effect to the intention 
which is expressed by the words used by the parties 
themselves. The rule which was laid down by 
Tindal C. J. in (1839-42) 9 Cl. & F. 3551 and fol¬ 
lowed by their Lordships of the Privy Council in 
A. I. R. 1932 P. C. 2552 a t p. 261 is as follows : 

“The general rule,** he says, “I take to be, that 
where words of any written instrument are free 
from ambiguity in themselves and where external 
circumstances do not create any doubt or difficulty 
as to the proper application of those words to claim- 
d ants under the instrument, or the subject-matter to 
which the instrument relates, such instrument is 
always to be construed according to the strict plain 
common meaning of the words themselves and that 
in Buch case evidence de hors the instrument for 
the purpose of explaining it according to the sufr- 
mised or alleged intention of the parties to the 
instrument is utterly inadmissible. If it were other¬ 
wise no lawyer would be safe in advising upon the 
construction of a written instrument nor any party 
in taking under it for the ablest advise would be 
controlled and the clearest title undermined if, at 
some future period, parol evidence of the particular 
meaning which the party affixed to his words or of 
his secret intention in making the instrument or of 
the objects he meant to take benefit under it might 

1. (1839-42) 9 Cl. & F. 355, Shore v. Wilson. 

2. (’32) 19 A. I. R. 1932 P. C. 255 : 139 I. C. 891 

(P. C.) Teang Chuen v. Li Po Kwai. 


V. Narayan Sonaji a. i. h, 

be set up to contradict or vary the plain language of 
the instrument itself.*' 

In 22 All. 149,3 an identical problem, as in this 
case, was presented. Their Lordships of the Judicial 
Committee pointed out that oral evidence for the 
purpose of ascertaining the intention of the parties 
to the deeds was not admissible, being excluded by 
the enactment in S. 92, Evidence Act, 1872, and 
that the case must be decided on a consideration of 
the contents of the documents themselves, with 
only such extrinsic evidence of circumstances as 
might be required to show in what manner the 
language of the document related to the existing 
facts. 

It is, therefore, clear that in the first instance, 
endeavour must be made to deduce the intention 
from the actual words used in the instrument and 
it is only when the words are ambiguous and do 
not yield clear meaning that extraneous evidence 
of surrounding circumstances may be looked into. 
In the present case, we are of opinion that the 
words are too clear to create any doubt as to their 
meaning and the intention of the parties. The 
expression "in default of payment .... this condi¬ 
tional sale is an absolute sale" leaves no doubt that 
the intention was that the sale was not to operate 
as an absolute sale from the outset, but was to take 
effect as an absolute sale only on the occurrence of 
default in payment of the agreed sum. The recitals 
"your amount shall carry no interest and my fiolds 
will not carry any rent" indicate that the consi¬ 
deration received by the transferor was to be treated 
as a debt. The interest was payable in the shape of 
appropriation by the transferee of the rent which 
he would otherwise be liable to pay to the trans¬ 
feror. That there has been an express mention of 
interest militates against any assumption that the 
transaction was intended to operate as an absolute 
sale. The stipulation that the transferee was to pay 
land revenue, appears to be of no significance beyond 
the fact that the person who was to enjoy the pro¬ 
fits was to bear the burden. Then the recital "I 
cease to have any right, etc., for five years’* follow¬ 
ed by the expression "I shall pay and shall redeem 
my fields" clearly goes to prove the existence of the 
relation of debtor and creditor between the parties. 
The vernacular words equivalent to the word "re- 
deem" are “sodun ghein" which mean 

'release or redeem.' These are significant inasmuch 
as if there had been an intention to purchase back 
the fields, the words used would have been ‘vikat 
ghein’ ( ). 

The rule of construction laid down by Lord 
Ellenborough as far back as 1812 in (1812) 15 East 
530* which has been consistently followed os sound, 
is that the sense and meaning of the parties in 
any particular part of an instrument may be col¬ 
lected ex ante cedentibus el conseqnentxbtis : every 
part of it may be brought into action in order to 
collect from the whole one uniform and consistent 
sense. Applying this rule and taking a cumulative 
view of the meaning of the words used in the docu¬ 
ment there is no room for doubt that the document 
was intended to be a mortgage by a conditional sale. 
As the contents of the document are so clear it is 
unnecessary to look to the surrounding circum¬ 
stances. Nor is there any evidence of such circum¬ 
stances except a statement made by the transferor 
in an application to the Reve nue Officer to the effect 

3. (1900) 22 All. 149 : 27 L A. 58 : 7 Sar. 601 

(P. C.), Balkishen Das v. W. F. Legge. 

4. (1812) 15 East 530 : 13 R. R. 519, Barton v. 

Fitzgerald. 
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that the transferee had promised to purchase the 
lands and pay the price. As the transaction itself 
was put in the form of a conditional sale he could 
not describe it in any other terms. That circum¬ 
stance in any case is neutral and totally ineffective 
to impair the plain meaning of the actual contents 
of the document. It is true that the transferor 
explained in the witness-box that during the nego¬ 
tiations the transferee had refused to take a raort- 
[gage ; but the Court cannot take into consideration 
the nature of the preliminary negotiations or pre¬ 
vious conversation to contradict or vary the express 
and unambiguous term of written instrument or 
dooument 2 see 35 All. 48* at p. 55 or previous cor¬ 
respondence : 53 Bom. 230® at p. 236. 

On the other hand the subsequent conduct of the 
transferee was reflected in receipt, dated 4th May 
1928, notice, dated 25th April 1929 and agreement 
dated 24th July 1929 and is wholly in favour of the 
interpretation that the document was intended to 
operate as a mortgage. The transferee accepted re¬ 
payments of Rs. 500 after the expiry of the stipu- 
ated period of five years and .this is evidenced by 
the receipt dated 4th May 1928. He called upon the 
transferor to pay the balance of the stipulated 
amount (the transferor had paid Rs. 500 already) 
by the notice dated 26th April 1929. It is pertinent 
to observe that the notice was given one year after 
the expiry of the stipulated time of five years ; it is 
clear evidence to prove that the parties did not 
regard that the timo was of essence of the contraot. 
Ibis document further discloses the fact that the 
transferor was himself cultivating the fields as the 
transferee s lessee and this neutralizes the recital in 
the deed that the possession had been transferred 
to the transferee. 

For the foregoing reasons we hold that the doou- 

l“® nfc 7“ ® mortgage and that the plaintiffs were 

W tar l M , to K P°^ eBflion M vendees, and that the 
suit is liable to be dismissed. Before the judgment 

rnnlhfatM ^ P ro “ ounoed » toe respondents made 
application to this Court asking for permission to 

amend the plaint. In the circumstances of the case 

i ? ,UBt and Proper to grant leave to amend 

and Poasaaaion 

“ ltl0n » at ‘h° mortgage is usufructuary 

“ “ h J °?, ndU1 O n »l sale. The plaint as finally 

amended should be shown to the Court for approval. 

If approvedjhe matter will go back for retrial on 

}V m ^ dfd » ,aInt - Cost a in all Courts up to date 
of amendment to be defendants’ in any event 
Appeal allowed. Decrees set aside. 

- R __ Appe al allowed. 

^bdnlUhWK' 48: i 7 f C ’ 737: 40 LA - 31 (P.C.) 

»,Si 41 c i • 3 
v B °^y 6 o 8 f I StSe 5l(P - C - ) ' *“«* Sifi 
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Vivian Bose J. 

Dr. N. B . Khare — Complainant 

— Applicant 
v. 

M. R. Massani and others _ Accused 
n „ — Don.applicants. 

criminal Revn. Appln. No, 64 of 1949 naniA*.* 

Add 1 ^ ^ H f ° r r67iaion of orde f o! Second 
Addl. Sessions Judge. Nagpur, D/- 24th oSm£ 


Penal Code (I860), S. 499 — Press, authors 
and publishers are in same position as ordinary 
persons — Rule of adverse comment applies 
equally even to person of public positions, e. g., 
Prime Minister— Question is not what the offi¬ 
cial intended but what he did and said. 

The press and authors and publishers of books 
have no special privilege. They are in no better 
position than aDy other man. If they make asser¬ 
tions of facts as opposed to comments on them, and 
those assertions are defamatory, they must either 
justify those assertions, or, in the limited cases 
specified in Exception 9 to S. 499, Penal Code, show 
that the attack on the character of another was for 
the public good and that it was made in good faith ; 

( 14) I A.I.R. 1914 P.C. 116, Applied. [P 118b,c) 

In the same way men in public positions can 
claim no immunity from criticisms even when the 
positions they hold are official. The rule of adverse 1 
comment against Judges applies equally to other 
officials and to publio men, even to Provincial Prime 
Ministers It is the penalty they pay in free coun¬ 
tries for the honour and privilege of occupying posts 
of exceptional responsibility, power and advantage 
In construing certain conduct of a person the Courts 

hS^h < ^ oe f r E ed ^T th a wh f t tb0 per30n inteDded 

but with what he did and what he said; what was 
the meaning of the words aotually used : (» 17 ) 4 
A I R 1917 P.C. 23 and (’29) 16 A.I.R. 1929 P.C. 
Si. Bel. on. [p U9 f j 

Penal Code — 

(’40) Ratanlal, Page 1244 Pt. 18. 

( 36) Gour, Page 1726 Pt. 1. 

T. J. Kedar — for Applicant, 

C. Dutt — for Non-applicants. 

ao 9^Pf R - — This is an application for revision ° 
?, g ‘ or dor of discharge which was upheld by 
the Additional Sessions Judge in a oomplaint made 
under S. 500, Penal Code? for defamation. The 

Khare wh0 »«> for a time 
Prime Minister of the Congress Government whioh 

assumed power in 1937. The accused are the writer 

and publisher of a boob called "India’s Oonltltn 

a a dal° rk f an t theEdU0r 8nd ft 

local daily paper known as the “Nagpur Times “ 

C 0 “P ,a,n8 ‘ hat ‘ho book contains “a,ter 
defamatory of him and that the "Nag pur Time^ 
published extracts from these defamatory naX. n 
which also defamed him. The defenoe as Etcu 
larised in argument rests on fair comment 

the following passages will bear repetition- ?8 ’ d 
In order that a comment may be fair t i 
lowing conditions must be satisfied • ** 

(a) It must be based on faots truly statiWl 

(b) It must not contain imputations of 

dishonourable motives on the persorfwh or 
or work Is criticised, save in sTfarL.°° nduot 
tions are warranted by the facts h l ™puta- 

MS." h ”"‘ 


ex- 
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real opinion. 

In expatiating on these principles 
pressed Galley observes at p. 389* 80 * uo * d ly 

“The question whioh the jury’ mint ^ , 

this: Would any fair man, ho^ver^t^- 1 *?’ 19 
might be, or however exaggerated r,- Pr ?}? dloed ke 
views, have written this criticism ?> ,r 
. The learned author cites extraotq s a 
m support of his views and I ^nkTt wSf^*^ 
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viable to requote certain passages here. First of nil, 
a there is Lord Hewart C. J. in (1924) 39 T.L.R.677* 
(House of Lords Printed Cases, 1924 at page 375) 
quoting from Lord Esher M. R. in (1888) 20 Q.B.D. 
2752 at pp. 280 and 281. 

"Every latitude must be given to opinion and to 
prejudice, and then an ordinary set of men with 
ordinary judgment must say (not whether they 
agree with it, but) whether any fair man would have 
made such a comment.Mere exaggera¬ 

tion or even gross exaggeration would not make 
the comment unfair. However wrong the opinion 
expressed may be in point of truth, or however pre¬ 
judiced the writer, it may still be within the pres¬ 
cribed limit. The question which the jury must 
consider is this—would any fair man, however pre¬ 
judiced he may be, however exaggerated or obstinate 
his views, have said that which this criticism has 
b said." 

Then again there is Bray J. in R . v. Russell in 
an unreported case which Gatley quotes from 
Fraser’s Law of Libel. 

“When you come to a question of fair comment 
you ought to be extremely liberal, and in a matter 
of this kind . . . . you ought to be extremely libe¬ 
ral, because it is a matter on which men's minds 
are moved, in which people who do know, entertain 
very very strong opinions, and if they use strong 
language every allowance should be made in their 

favour. They must believe what they say.If 

they do believe it, and they are within anything 
like reasonable bounds, they come within the mean¬ 
ing of fair comment.” 

As against this, however, it must be remembered 
that the press and authors and publishers of books 
c have no special privilege. They are in no better 
position than any other man. If they make assertions 
of facts as opposed to comments on them, and those 
assertions are defamatory, they must either justify 
those assertions, or, in the limited cases specified in 
Exception 9 to S. 499, Penal Code, show that the 
attack on the character of another was for the 
public good and that it was made in good faith. As 
the matter is of great' public importance it will 
perhaps be as well to reproduce the language of their 
Lordships of the Privy Council in 41 Cal. 1023 5 at 
page 1063. They say: 

" Their Lordships regret to find that there 
appeared on the one side in this case the time-worn 
fallacy that some kind of privilege attaches to the 
profession of the Press as distinguished from the 
members of the public. The freedom of the journa¬ 
lists is as ordinary part of the freedom of the sub- 
“ ject, and to whatever length the subject in general 
may go, so also may be journalist, but, apart from 
statute law, his privilege is no other and no higher. 
The responsibilities which attach to his power in 
the dissemination of printed matter may, and in 
the case of a conscientious journalist do, make him 
more careful ; but the range of his assertions, his 
criticisms, or his comments, is as wide as, and no 
wider than, that of any other subject. No privilege 
attaches to his position.” 

I may state that Mr. Dutt who appeared for the 
non-applicants appreciated this and claimed no 
special privilege for his clients. Their Lordships 
also deal with the position of men in public posi- 

1. (1924) 39 T. L. R. 677, Stopes v. Sutherland. 

2. (1888) 20 Q. B. D. 275 : 58 L. T. 331 : 52 J. P. 
261 : 36 W. R. 231, Merivale v. Carson. 

3. (’14) 1 A. I. R. 1914 P. C. 116 : 23 I.C. 661 : 15 

Cr.L.J. 309 : 41 Cal. 1023 : 41 I. A. 149:8 L.B.R, 
16 (P.C.), Arnold v. Emperor. 


tions and Bbow that they can claim no immunity 
from criticisms even when the positions they hold * 
are official. They show that though judge-baiting 
is a pastime not wholly unknown, not even Judges 
can claim any special immunity. I think it will be 
as well to reproduce their language again. 

Upon the other side it would appear from cer¬ 
tain observations of the learned Judge that this 
false and dangerous doctrine may have been hinted 
at, that some privilege or protection attaches to the 
public acts of a Judge which exempts him, in regard 
to these, from free and adverse comment. He is not 
above criticism, his conduct and utterances may 
demand it. Freedom would be seriously impaired if 
the judicial tribunals were outside of the range of 
such comment. The present case affords a good 
illustration of what is meant.” 

That applies equally to other officials and to 
public men, even to Provincial Prime Ministers. It / 
is the penalty they pay in free countries for the 
honour and privilege of occupying posts of excep¬ 
tional responsibility, power and advantage. But 
there are limits to the attacks which may bo made 
upon them. They are not wholly without protec-l 
tion. This is also 6et out by the Judicial Committee. 
Dealing with the case before them they say : 

"When the examination before Mr. Andrew” (the 
Magistrate attacked ) " concluded with his declara¬ 
tion that in his judgment the action of McCormick 
was pure and philanthropic, the whole trial would 
seem to have been laid open to searching and severe 
observations, and no blame could be attached to 
these. But when the critioism was converted into 
an attack upon the Magistrate as a conspirator 
against justioe a traitor to his oath, a trickster, a 
man who had manoeuvred his procedure, so as to g 
defeat truth and protect an associate, then, of 
course, it is for the person who has uttered these 
things to justify them, or, under the Indian Penal 
Code, to establish affirmatively that he believed 
them to be true, and that on reasonable grounds.” 

It must be remembered that in construing an 
agreement we are not concerned with what the par¬ 
ties intended but with what they did and what they 
said; what was the meaning of the words actually 
used; for an agreement does not consist of inten- 
tions and mental reservations but rests on the 
words actually used and in the language actually 
employed. Their Lordships of the Privy Council 
make this clear in 21 C. W. N. 707 1 2 3 4 at page 710 and 
in 53 Bom. 230* at page 236. Therefore what Dr. 
Khare intended or thought is irrelevant in any 
event. We have to 6ee what he did and what words ^ 
he used. As he is not able to give us the exact 
words used, we can only gather their import from 
the impressions left in the minds of those present, 
and Dr. Khare admits in the passage quoted that 
the words used and conduct employed were capable 
of leaving an impression in the minds of an impor¬ 
tant and responsible section of the meeting that he 
had agreed to surrender his portfolio of Law and 
Order. 

• • • • • 

R.K. Application dismissed. 

4. (’17) 4 A. I. B. 1917 P. C. 23 : 88 I. C. 929 : 21 
C. W. N. 707 (P. C.), Manindra Chandra Nandi v. 
Durga Prashad Singh. 

5. (’29) 16 A. L R. 1929 P. C. 34 : 114 I. C. 1 : 53 
Bom. 230 : 56 I.A. 51 (P.C.), Bomanji Ardeshir v. 
Secretary of State. 
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Niyogi J. 

Tekchand Kapurchand and another — 
Plaintiffs — Appellants 


Aft. Birzabai wife of Ramprasad 
Kayastha — Defendant — Respondent. 

Second Appeal No. 544 of 1936, Decided on 12th 
February 1942, from appellate decree of Dist. Judge, 
Chhiodwara, D/- 31st July 1936. 

(a) Civil P. C. (1908), S. 11 and O. 2, R. 2 - 
Previous decision barring suit to recover arre¬ 
ars of one year would bar suit in respect of any 
other year — Composite cause of action in sub¬ 
sequent suit relating to arrears of more than 
6 one year is not different from that relating to 
one year. 

If it is possible to treat the entire cause of action 
upon which the latter suit is founded as divisible 
and if in the earlier suit one of the component parts 
of the caose of action was relied on, then the previ¬ 
ous decision will stand as a bar to the extent of the 
matter involved in the previous suit. If the previous 
decision bare a suit to recover arrears of one year, 
it must logically bar a suit in reapeot of any other 
year. No doubt in the subsequent suit successive 
claims (in respect of rent) arising out of the same 
obligation mu9t in view of the explanation to O. 2, 
R. 2 be deemed to constitute one cause of action but 
it cannot be said that a composite cause of action 
relating to arrears of more than one year is a dif¬ 
ferent one from that relating to one year. Other- 
c wise a claimant may well evado the rale of res 
judicata by merely waiting for some years in order 
to let his claim swell to an amount exceeding the 
pecuniary jurisdiction of the Court which decided 
the provious suit against him : (’19) 6 A. I. R. 1919 
Nag. 25; (’35) 22 A. I. R. 1935 Cal. 792 and (*38) 
25 A. I. R. 1938 Nag. 401, Rel. on. [P 121c, d] 

C. P, C._ 

('40) Chitaley, S. 11, N. 73, Pt. 1. 

^ ft 8 e 74, Note “First, os to pecuniary 

(b) CivilIP. C. (1908), S. 11 — Acquisition by 
lessor and lessee of additional capacity of 
sadar lambardar and lambardar cannot alter 
nature of suit and bar application of res judi¬ 
cata. 


The more fact that the lessor and lessee have 
l acquired the additional capacity of sadar lambnrdai 
and lambardar would not alter the nature of the 

BU ! t t bar the a PP licat »on of the rule of res judi¬ 
cata: ( 38)25 A. I.R. 1938 Nag, 401, Rel. on. (P 121*1 
C. P. C — * 

('40) Chitaley, S, 11 , N. 70. 

1SS& “ age 71 * N ° le “ Liti 8 a ‘ in 8 u “dor the 

(c) Civil P. C. (1908), S. 11—Expression “in 
Court competent to try such subsequent suit 0 
in b. 11 — Meaning. 

The expression “in a Court oompotent to try such 

TK'u S ;. n ref ® rs 10 the jurisdiction 

of the•Court at the time when the first suit was 
brought : 10 Cal. 697 and 11 Cal. 153 (P. C.) Rel 
Cal 853 ; ( 21) 8 A. I. R. 1921 Bom. 434 
and 29 Cal, 707 (P. O.), Expl. rp \2lf\ 

C. P. C_ 

?, hi f? ley ’ S - U ’ N - 73 - 

(41) Mulla, Page 76, Pt. (q). 


(d) Contract—Court’s powerof interference-- a 
Scope of—Contract binds parties to it and their 
representatives irrespective of any change in 
circumstances — Perpetual lease of village — 
Land revenue subsequently enhanced-- Lessor 
in face of contract held could not claim any¬ 
thing more than amount fixed by contract — 
Court held could not ignore contract and grant 
equitable relief to plaintiff who purchased vil¬ 
lage in execution proceedings with his eyes 
open. 

A contract binds the parties to it and their repre¬ 
sentatives irrespective of any change in the cir¬ 
cumstances. The Court's power to interfere with 
contracts is limited to such cases as fraud, undue 
influence or mistake and relief against penalty or 
forfeiture. The Court has no jurisdiction to inter¬ 
fere with a valid contract which wn* perfectly fair 
when it was made. [P 122 b t c,d] / 


The material terms of the perpetual lease were as 
follows : “My (lessor’s) heirs and successors to the 
gaddi or myself will cause no prevention or obstruc¬ 
tion to the said Lain in the matter of the theka of 
the said mouza; and Kalicharan (lessee) and bis 
heirs and family shall continue to pay Rs.250 .... 
exclusive of patwari’e dues, etc., in due kists each 
year”: 

Held that the terms of tbe lease left no room for 
doubt that it was a permanent lease under which 
the original thekednr (Kalicharan) and his heirs 
were liable to pay only Rs. 250 exclusive of cesses. 
The lease deed did not reserve for the lessor tho 
right to enhance the lease money in any circum¬ 
stances even though both parties must have fully 
expeoted that the revenue then assessed on tho vil¬ 
lage was liable to enhancement, inasmuch the cur- 9 
rency of the fir9t settlement in 1864 was to enure 
for 30 years and not permanently.[P 1217*; F 122a] 

Held further that in face of the contract the 
lessor could not claim anything more than Rs. 250 
-and compel the lessee to pay a sura equal to the 
enhanced land reveoue in addition to the lease 
money fixed by the contract nor was it open to the 
Court to ignore the contract and give relief to the 
plaintiffs who had purchased the village in execu¬ 
tion proceedings with their eyes open on equitable 
considerations : 3 Bom. 154; 4 Bom. 473; 30 Mad. 
375 and 34 Mad. 231, Rel. on; (’25) 12 A.I.R, 1925 
Bom. 168, Dissent. [p 122a] 

(e) Contract—Fairness or unfairness of con¬ 
tract must be decided with reference to circum¬ 
stances existing at time of contract. 

The circumstances whioh are relevant for deter- h 
raining the fairness or unfairness of a contract are 
those which existed at the time the contract was 

made - [P 122<2,e] 

M. R. Dobde — for Appellants. 


D. T. Mangalmurti — for Respondent. 

JUDGMENT. — This is plaintifls' appeal from 
the varying judgment of tho District Judge, Chhind 
waru, m Civil Appeal No. 101 of 1932, delivered on 
31gt J uly 1936. This appeal involves the question 

e n nterp ^ la Vo? Q a - d ° f “ pcr P ctual 'ease dated 
19th December 1873 in respect of mouza Manor. 

The aforesaid perpetual lease had been executed by 
Harkishgir, the proprietor, in favour of the defen¬ 
dant s ancestor by name Kalicharan who was his 

°» 1894 Karangir. the successor 

in interest to Harkishgir mortgaged the villa™ t * 
Seth Harakohand who filed oivil Suit No. 6 o?W05 
against Karangir's successors, Rudragirand Gjangir. 
to enforce that mortgage. Kalioharan, who was la 
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Q actual possession of the village as a perpetual lessee, 
was impleaded in the suit at his own instance. That 
suit resulted in a decree for sale passed in favour of 
Harakcband subject to the rights acquired by Kali- 
charan as a perpetual lessee. The village was caused 
to be sold accordingly and came to be purchased bv 
Kalicbaran's son Ramjiwanlal on 9th November 
1907. He was succeeded by Ramautar and after 
his death by his widow Rampyari. The plaintiffs in 
the present litigation brought the village to sale in 
execution of a decree obtained by them against 
Rampyari in civil Suit No. 34 of 1926 and them- 
selves became the purchasers. At that time the 
village was actually in posssession of Mt. Birjabai, 
the widow of Ramprasad who was the son of Eali- 
charan, the original perpetual lessee. 

The plaintiffs instituted the suit out of which this 
appeal arises to recover arrears of theba jama (lease 
t> money) from the defendant for 4 years (1927-28, 
1928-29, 1929-30 and 1930-31) amounting in all 
Rs. 2101 besides interest. The particulars of their 
claim were as follows. The plaintiffs as Malguzars 
paid into the Government treasury Rs. 325 the land 
revenue with the addition of Rs. 20-4-0 on account 
of cesses, total Rs. 345-4-0 in each of the four 
material years. The total of the 4 years' payments 
amounted to Rs. 1381 under the perpetual lease dated 
19-12-1873, the lessee was liable .to pay Rs. 250 
per year out of which the lessor had to pay Rs. 70 
as land revenue as it had been then fixed. The land 
revenue was subsequently enhanced to Rs. 325 
besides Rs. 20-4-0 on account of cesses. The plain¬ 
tiffs claimed from the defendant the undernoted 
sum of Rs. 525-4-0 for each of the 4 years’ period 
in suit : 

e Rs. 345-4-0 current land revenue and cesses 

70-0-0 land revenue payable at the time of 
- the perpetual lease in 1873 

275-4-0 

250-0-0 the amount of lease money fixed in 
- the perpetual lease. 

525-4-0 

The total for the years amounted to Rs. 2101-0-0 
which together with interest brought the plaintiffs' 
claim to Rs. 2449-3-0. 

The defendant did not dispute that the land re¬ 
venue had been enhanced from Rs. 70 to Rs. 325 
and admitted her liability to pay the cesses amount¬ 
ing to Rs. 20.4-0. She however contested the plain¬ 
tiffs’ right to recover anything more than Ra. 250 
the amount of lease money fixed in the perpetual 
lease and pleaded further that the plaintiffs were 
estopped by judgments in civil Suits Nos. 34 of 1926, 
d 6 of 1905. 721 of 1903, 461 of 1905, 130 of 1907 and 
983 of 1907. The trial Court held that on the true 
construction of the perpetual lease of 1873, the 
plaintiffs were not entitled to claim anything more 
than Its. 250 per annum but that in equity they were 
entitled to recover the lease money fixed in the 
perpetual lease (i.e. 250) together with the difference 
between the original amount of land revenue and the 
enhanced amount of land revenue (i.e. 325-250=75). 
The two sums (vii. 250,75) added together equal the 
amount of the enhanced land revenue, i.e., Rs. 325. 

It however held that the plaintiffs* suit was barred 
by the judgments in Civil Suits Nos. 461 of 1905, 
130 of 1907 and 623 of 1907 from claiming more 
than the amount of lease money fixed in 1873. It 
therefore passed a decree for Rs. 250 + 20-4-0 (cesses) 
for each of the four years together with interest at 
1 per cent, per mensem, total Rs. 1279-2-0. 

On appeal by the plaintiffs, the lower appellate 
Court referred the case to the Deputy Commissioner, 
Chhindwara, for enquiry under S. 75 read with 


S. i06 (e). Central Provinces Laud Revenue Act. 

1 he Commissioner, Nagpur Division, in his appel- 0 

Pc direC , t 1 d that the land revenue 

(Ks. 325) should be paid by the plaintiffs and that 

the defendant should pay Rs.325 instead ofRs. 250. 

1 he lower appellate Court passed a decree in pur¬ 
suance of this order enhancing the amount payable 
by the defendant. Against this decree the plaintiffs 
have preferred this appeal and the defendant has 
hied a cross-objection. Pending this appeal the 
Revenue Tribunal reversed the Commissioner's 
order holding that S. 75. Central Provinces Land 
Revenue Act, was not applicable to the facts of the 
case and declined to accept the reference made by 
the District Judge. Consequently this appeal has 
been argued on its merits. 

The first point to be considered is that of res 
judicata. The trial Court held that the decisions 
in Civil Suit No. 461 of 1905 (Ex. D-5), Civil Suit / 
No. 130 of 1907 (Ex. D-7) and Civil Suit No. 623 of 
1907 (Ex. D-9) operated as res judicata to debar the 
plaintiffs from claiming in excess of the original 
lease money amounting to Rs. 250. It is urged for 
the respondent that the abovementioned judgments 
and the one passed in Civil Suit No. 983 of 1907 
(Ex. D-10) operate as res judicata against the ap¬ 
pellants. The decision which is important is that 
given in Civil Suit No. 461 of 1905. It was on the 
strength of that decision (operating as res judicata) 
that the Civil Suit No. 130 of 1907 was decidedand 
in view of that decision the predecessors in title of 
the plaintiffs in the present case who were defen¬ 
dants in Civil Suit No. 623 of 1907 (Ex. D-9) and 
Civil Suit No. 983 of 1907 (Ex. D-10) remained 
absent and suffered decrees to be passed against 
them ex parte. g 

In Civil Suit No. 461 of 1905 which was on the 
file of the Munsifl who bad jurisdiction to try 
suits of value up to Rs. 500, Ealicharan (the lessee 
and defendant's predecessor) laid a claim against 
the successors of Harkisbgir (the lessor) named 
Rudragir and Gyangir for Rs. 70-3 0 on the allega¬ 
tion that he had been oompelled to pay Rs. 264-12-0 
as land revenue while he was only liable to pay Rs. 
207-4-0, i. e.. Re. 57-8-0 in excess of what he was 
legitimately liable to pay. Adding interest rupees 
12-11-0 to Rs. 57-8-0 his claim came to Rs. 70-3-0. 
The Munsiff held that, as Malguzars and proprie¬ 
tors, Rudragir and Gyangir were liable to pay the 
land revenue assessed on the village, the lessee 
Ealicharan could not be compelled to pay anything 
more than Rs. 250 (the amount of lease money 
fixed in the perpetual lease deed of 1873). Eali- ^ 
charan'8 suit was decreed against Rudragir and 
Gyangir. The question is whether this judgment 
operates as res judicata to preclude the appellants 
(plaintiffs) in this case from claiming any amount 
in excess of Rs. 250 as they do. That raises the 
question whether the Court of the Munsifl which 
decided Civil Suit No. 461 of 1905 was competent to 
try the suit out of which this appeal arises. Now, in 
this case, the plaintiffs* total claim is for Rs. 2101 
which is made up of the annual claim for Rupees 
525-4-0 for four years. This amount of Rs. 525-4-0 
is made up as follows : 

Rs. 325-0-0 land revenue 

20-4-0 cesses 

345X(f 

70-0-0 land revenue payable in 1873 

275-4-0 

250-0-0 lease money fixed in 1873 


525-4-0. 
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The land revenue which was payable by the Mal- 
guzar in 1905 was Rs. 270 and not Re. 325 as it is 
since the settlement of 1916. Consequently, if this 
suit had been brought in 1905, the claim would 
have been as follows : 

Re. 270-0-0 land revenue in 1905 

20-4-0 cesses (as the exact amount of cesses in 
1905 is not knowntheexistingamount 
of cesses is taken into account) 


292-4-0 

70-0-0 land revenue payable in 1873 


222-4-0 

250-0-0 lease money fixed in 1673 

472-4-0. 

The claim would thus have been less than Rs. 
500 and consequently would be triable by the Munsif 
who decided Civil Suit No. 461 of 1905. The trial 
Court on the authority in 16 N. L. R. 91* held that 
the proper criterion for the application of the rule 
of res judicata would be the amount claimed for one 
year alone out of the four years to which the pre¬ 
sent suit relates. In other words the present 6uit 
has been split up into four separate suits to deter¬ 
mine whether or not the Court whioh tried tho 
previous suit was competent to try this suit. On 
behalf of tho appellants it is contended that tho 
rule enunoiated in 16 N. L. R. 91l cannot apply in 
the present case for the reason that under O. 2, 
R. 2, Civil P. C., the plaintiffs were bound to sue 
to recover the arrears of all the four years. This 
contention at first sight appears cogent but in 
reality is not sound. If this argument is accepted it 
would enable a claimant to evade the rule of res 
judicata by merely waiting for some years in order 
to let bis claim swell to an amount exceeding the 
pecuniary jurisdiction of the Court which decided 
the suit against him. It is true that in'the present 
case in view of tho explanation appended to R. 2 of 
O. 2, Civil P. C., the successive claims (in respect 
of rent) arising out of the same obligation are 
deemed to constitute one cause of aotion, but it 
cannot be said that a composite cause of action 
relating to arrears of more than one year is a dif¬ 
ferent one from that relating to one year. It is 
supposed that it is left to the discretion of a litigant 
to enlarge or magnify his cause of action to oircum- 
vent the rule of res judicata; I see no reason why 
it would not be open to his adversary to insist on 
breaking up that enlarged cause of aotion for the 
purpose of preventing evasion of the law. In A.I.R. 
1935 Cal. 792 2 at p. 797 it was pointed out that if 
it is possible to treat the entire cause of aotion upon 
which the latter suit is founded as divisible and if 
m the earlier suit one of the component parts of 
the cause of aotion was relied on, then the previous 
decision will stand as a bar to the extent of the 
matter involved in the previous suit. If the previous 
decision bars a suit to recover arrears of one year 
it must logically bar a suit in respect of any other 
year. The case referred to above was applied in 

I. L. R. (1938) Nag. 4903 at pp. 505, 506. * 

It is contended that the capaoity in which plain¬ 
tiffs have instituted the present suit is different from 


1. (*19) 6 A. I. R. 1919 Nag. 25 : 42 I. C. 657 : li 
N. L. R. 91, Sukhdeo v. Bhuiai. 

2. (>86) 22 A.I.R. 1935 Cal. 792 : 169 I. C. 1008 : 
40 C. W. N. 174, Sekendar AH v. Sadaruddin 
Rhuniya. 

3. (|88) 26 A. I. R. 1938 Nag. 401 : 180 I. C. 922 ; 
I. L. R. (1988) Nag. 490, Mt. Sitabai v. Hari. 


that in the previous 6uit. The capacity is said to fl 
be different because the defendant (lessee) was 
appointed lambardar subsequent to the decisions in 
previous suits. It is argued that this is a suit be¬ 
tween Saddar lambardar and lambardar. It is true 
that as lambardar the defendant is under an obli¬ 
gation to pay land revenue to the Government but 
it must not be overlooked that the land revenue is 
payable “through him” (S. 188 (1) (b), C. P. Land 
Revenue Act, 1917). As a lessee in actual possession 
and enjoyment of the village he was liable to pay 
land revenue even before he became the lambardar 
and it was because the Government recovered land 
revenue from him that in the past be had to file 
several suits. The mere fact that the lessor and 
lessee have acquired the additional capacity of 
Saddar Lambardar and lambardar would not alter 
the nature of the suit and bar the application of 
the rule of res judicata. I. L. R. (1938) Nag. 496 3 / 
cited above negatives this contention. 

My attention is invited to 35 Cal. 353, 4 45 Bom. 
805 6 and 29 Cal. 707® and it is urged that the Court 
tryiog the previous suit must be competent to try 
the subsequent suit as laid. Nothing said in these 
cases contravenes the principle laid down in 10 Cal. 
6977 which was followed by the trial Court in the 
case. In this case Mitter J. construed the expression 
“in a Court of jurisdiction competent to try such 
subsequent suit” referring to the jurisdiction of the 
Court at the time when the first suit was brought. 
This interpretation received tho approval of the 
Judicial Committee in 11 Cal. 153.® At page 157 
their Lordships expressed their concurrence and 
said : 

" There is no doubt that the Court in which this 
suit is brought, and that in which the former suit Q 
was brought, are Courts of different jurisdiction; 
but at the same time tho Court in which the former 
suit was brought was tho only Court at that time 
competent to try suits of that kind, and if this very 
suit had been brought at that time, tho Deputy 
Collector’s Court would have been the only Court 
competent to try it. 

If the present suit had been brought in 1907 to 
recover arrears of one year, the claim would have 
been Rs. 472-4-0 as shown above and the suit could 
not have been tried in any other Court but that 
which tried it. The next question is whether the 
plaintiffs are legally entitled to recover from the 
defendant any sum exceeding Rs. 250 whioh was 
fixed in the original theka deed (Ex. P-1) dated 16th 
Decembor 1873 the material terms of which are as 
follows : 

"My heirs and successors to the gaddi or myself ** 
will cause no prevention or obstruction to the said 
Lala in the matter of the theka of the said mouza; 
and Kalicharan (lessee) and his heirs and family 

shall continue to pay Rs. 250 .exclusive of 

patwan s dues eto., in due kists eaoh year. '• 

The terms of the lease leave no room for doubt 
that it was a permanent lease under which tho ori- 


TU8J 35 cal. 358 . ___ 

369, Shibu Raut v. Baban Raut, 


* u- u, j . 470 : 12 O. W. 




5. (*21) 8 A.I.R. 1921 Bom. 434 : 61 I. C. 276 • 46 

V °n' v 805 n B ° m ' L ‘ R ' 260, V J ankat Awaohit 
v. unxar Nath. 

6, (’02) 29 Cal. 707 : 29 I. A. 196 : 8 Sat 323 • fi 
C. W N. 825 (P. C.), Gokul Mandar , *Pud m a 
nond Singh. 

7 perabad 10 CbI ’ 69? ’ Q ° P ‘ Nalh choh «y v. Bhugwat 

8 t f?’ C, )> Faghunath Panjah v. 

Isaor Chunder Chowdhry. J 
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° &L , Tbekedai ; <£ alich _ ara °) and his heirs were 
Uable to pay only Rs. 250 exclusive of cesses. The 
ease deed does not reserve for the lessor the right 
to enhance the lease money in any circumstances 
even though both parties must have fully exoected 
that the revenue then assessed on the village was 
liable to enhancement, inasmuch the currency of 
the first settlement in 1864 was to enure for 30 
years and not permanently. In these circumstances 
the question is whether the lessor can compel the 
lessee to pay a sum equal to the enhanced land 
revenue m addition to the lease money fixed by the 
contract. In my opinion the lessees cannot, in the 
the contract, claim anything more than Rs. 
-50-0-0; nor is it open to the Court to ignore the 
contract and give relief to the plaintiffs on equitable 
considerations. A claim similar to the one made by 
the plaintiffs in the present case was rejected in 3 
Bom. 154,0 4 Bom. 473,™ 30 Mad. 375*1 and 34 
Mad. 231.12 In the first mentioned case West J. 
was clearly of opinion that even if the parties acted* 
on the assumption that the assessment would never 
be increased, that would not prevent the parties to 
unite their wills to form a contract in spite of any 
future change in the circumstances. The principle 
enunciated in this case viz. that a contract binds 
the parties to it and their representatives irrespec¬ 
tive of any change in the circumstances was accepted 
as sound in the subsequent decisions referred to 
above. In 34 Mad. 231,12 Wallis J. declared his 
opinion that it would be equitable if the increased 
assessment were apportioned between the parties 
and expressed his wish that the Legislature should 
redress the injustice but declined to interfere. In 
A. I. R. 1925 Bom. 168, 13 the learned Judges who 
decided the case made the tenant bear the burden 
of the assessment in excess of the rent he was liable 
to pay under his contract, on the view that so long 
as the assessment does not exceed the annual lease 
money payable by the lessee, the lessor must bear 
the increased assessment. It is difficult to under¬ 
stand the principle of equity involved in the case. 
Even if equity is taken in its non-technical sense as 
meaning broadly fairplay and justice, it would be 
manifestly unfair to make the landlord pay to Gov¬ 
ernment the whole of the lease money he receives 
from his lessee; for in that case he would be deprived 
of all his profits from the land. The main question 
is whether, assuming that the contract between the 
parties begins to operate unfairly, it is open to the 
Court to interfere with the contract. 

The Court’s power to interfere with contracts is 
limited to such cases as fraud, undue influence or 
vr- S A ft *5 e and rtdief against penalty or forfeiture, 
j due deference to the learned Judges who decided 
the last mentioned (unreported) case I do not under¬ 
stand how the Court will have jurisdiction to inter¬ 
fere with a valid contract which was perfectly fair 
when it was made. It may indeed appear to operate 
severely against one party under altered conditions 
out these conditions were not unknown to. the par- 
ties. The lessee, Kalicharan, was the Mukhtyar of 
he lessor, Harkishgir, and the lessor, might well 
|have been unduly generous to him on acoountof his 
meritorious services. The circumstances which are 

9- ( <8) 3 Born. 154, Babsbetti v. Venkataramana. 

JO. (’80) 4 Bom. 473, Ranga v. Suba Hedge. 

1 W 07 ) 30 Mad * 375 : 17 M * L - J * 337 : 2 M.L.T. 
3-0; Secretary of State v. Fernandes. 

12. ('ll) 34 Mad. 221 : 7 LC. 321 : 20 M.L.J. 640, 
Vidyapurna ThirtbAswami v. Uggannu. 

13. (’25) 12 A. I. R. 1925 Bom. 168 : 86 I. C. 96 : 

27 Bom.L.R, 95, Ladhuram v. Sale Mahomed. 


relevant for determining the fairness or unfairness 

are tl ‘.° Se Which existed at lhe ‘‘me- 1 " 

the contract was made. No such circumstances are 
proved in the present case. In this connexion the 

°V« e s ‘ tuat j on ma<ie b.v the learned Com. 1 
missioner (Mr. Stent) in his order dated 8th July 

Ss ow n l iords n : at,ng - “ ^ ^ «P res8ed - 

“The village originally had a land revenue of Rs 
'u only. As this must have represented not less than 
o0 per cent, of the assets, the net profit to tho mal- 
Knzar at that time could not have been more than 
«s. 70 per annum. It was presumably only possible 
for the original malguzar to lease the village for Rs 
.50 per annum because larger profits could, it was 
thought, be made out of it. The original lessor 
drew a net profit of Rs. 180 per annum for 25 years 
He thus received a sum of Rs. 4500 in all before the 
land revenue was revised. This sum must be far in / 
excess of the value of the village at the time of the 
lease. It could not have been much more than 30 
times the land revenue or Ra. 2100." 

H will thus appear that while the village was 
7° r ‘ h , Rs. 2100 in 1873. the lessor recovered Rs. 
4500 from the land up to 1897-98 when the land 
revenue was increased at the settlement to Rs. 270. 
Even that enhanced land revenue was paid ungrudg¬ 
ingly by the lessor for some years after that settle¬ 
ment. These facts coupled with tho important fact 
that the plaintiffs purchased the village in execution 
proceedings with their eyes open preclude any equit¬ 
able considerations arising in their favour. The 
result is that the appeal fails and the cross-objection 
succeeds. The lower appellate Court’s decreo is set 
aside and the trial Court’s decree is restored. The 
plaintiffs will pay the defendant’s costs in all the Q 
Courts including the costs of cross-objection. 

G.N./R.K. Appeal dismissed. 

A. I? R. (29) 1942 Nagpur 122 

Vivian Bose J. 

Firm Jasrup Baijnath , Ehandwa , 
owners , Judgment.debtor a and others , 
Money-lenders — Applicants 

v. 

Seth Parmananddas slo Laldas Bania 
— Decree-holder — Non. Applicant. 

Civil Revn. Nos. 718 of 1941 and 515 of 1940, 
Decided on 7th July 1942. for revision of order of 
1st Sub-Judge, 1st Class, Khandwa, D/- 22nd Feb- /» 
ruary 1940. 

C. P. Reduction of Interest Act (32 of 1936), 

S. 3—Act repealed at time of order—Court has 
no power to make order under the Act. 

Where the judgment-debtor has made an applica¬ 
tion to the Court which passed the decree for reduc¬ 
tion of interest under tho Reduction of Interest Act 
and for consequent reduction of the decretal amount 
but the Act has ceased to exist at the time of the 
passing of the order on the application, the Act 
having ceased to exist tho Court has no power to 
make an order under its provisions: (*41) 28 A.I.R. 

1941 Nag. 177, Applied ; Case law considered. 

[P 123a] 

R. S. Dabir — for Applicants. 

R. N. Padhye — for Non-applicant. 

ORDER.—This order governs Civil Revision 
No. 718 of 1941 and Civil Revision No. 515 of 1940. 

The main point in both is common. It relates to 
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tbe applicability of the Reduction of Interest Act, 
a 1936. As the facts are slightly different, I will set 
out those in Civil Revision No. 718 of 1941 first. 
The non-applicant obtained a decree against the 
applicant on 1st April 1936. The Act was not in 
force at that date. It came into force on let January 
1937. Thereafter, on 24th July 1939, the applicant 
•made an application to the Court which passed the 
decree for reduction of interest under the Act and 
for consequent reduction of the decretal amount. 
The Act was still in force on that date. Owing to 
various causes the Court was not able to deal with 
the application at once and took it up on 22 nd 
February 1940. On that date the Act had ceased to 
exist, it having expired on 31st December 1939. 
|The lower Court held that the Act having ceased to 
.exist it bad no power to make an order onder its 
'provisions and this is tbo view I took of this Act in 
b I.L.R. (1942) Nag. 456.1 

The learned counsel for the applicant urges that 
if his application had been taken up and dealt with 
promptly the Court would have been bound under 
the Act to give him the relief which he sought, and 
that is not denied by the other side because the Act 
applied even after decree. He urges therefore that 
he should not be penalised for the delays of the 
Court however inevitable they may be. He relies on 
the rule that in civil proceedings everything must 
relate baok to the date of the suit, or, as he says, in 
this case, to the date of the application, and’he 
cites I.L.R. (1940) Nag. 4602 at pp. 472, 476, 477. 
A number of other cases were also referred to as 
illustrative of the principle. But general principles 
are only helpful when they apply to existing facte 
and when thore is no law or principle more sped- 
e finally appropriate to the matter in question. Here 
thero is such a principle. It is speoial to statutes 
which expiro or aro repealed. It was enunciated in 
England as far back as 1030 in (1830) 31 R.R. 500* 
and was applied by their Lordships of the Privy 
io (1912) 81 L. J. P. C. 173 at p. 175= 
(1912) A. C. 400. 4 The Board was an exceptionally 
strong one consisting of Lords Macnaghton. Shaw, 
Mereey and Robson. This is what they said : 

The Jaw applicable to the caso is shortly and 

£n£ CIG ? 1 7 ! tat0d hy ? indal C * in (1830)31 R.R. 
5003 where he says : 'I take the effect of repealing 
a statute to be, to obliterate it as completely from 
the records of the Parliament as if it had never 
been passed ; and, it must be considered as a law 
that never existed, except for the purpose of those 
actions which wore commenced, prosecuted and 
concluded whilst it was an existing lawV* 

« Thei same principle ie enunciated more generally 

in Hahhury s Lavra of England, Haileham edition 
vol. 31, p. 512. It is said there that : 

the , ««pirBtion of a statute, in the absence 
of provision to the contrary, no proceedings can be 
taken on it, and proceedings already commenced 
ipso facto determine.” 

This may occasion hardship in some cases bnt it 
is alway open to the Legislature to obviate that by 
the insertion of saving clauses. On the other hand 

v ha ™ been bought that there is no 

hardship. The Reduc tion of Interest Act was enact- 

T ? 8 A,I,R * 1941 Na «- 177 : 195 I. C. 463 • 
(1942) Nag. 466, Seetharam ▼. Bajya. 

Na *' 196 : 1901,0.807 * 

3 1, ViaiOl 1 B 4 n NBg M« 8, Ga » patrao v> Jagannathrao! 
r BlDg 676 : 4 Moore & Pajoe 341 : 8 

p . 912 : 81 R. R, 600, Kay v. Goodwin 

4 L 4*2# 91 -« ™ °r 400 : 81 L ' J * P * C - I? 3 : 108 

I*. T. 369 : 28 T. L. R. 282, Lemm v. Mitchell. 


ed for a special purpose and for a very limited a 
period. The object is set out in the preamble: 

“.to give relief to certain debtors by 

reducing the rate of interest payable by them on 
debts within a certain period.” 

The hardship which the Act imposes is not on 
the debtor but on the creditor whose contract is 
arbitrarily destroyed, and as I say, it may well have 
been the intention of the Legislature that this tem¬ 
porary hardship to creditors should be relieved 
against at the earliest possible moment. But what¬ 
ever the intention may have been, there is, in my 
opinion, no doubt about the law. As regards the 
cases cited, (1834) 33 L. J. Q. B. 165=12 Q. B. D. 
224 6 has no application because the decision there 
was that S. 146 of the repealing Act under consider¬ 
ation in that caBe expressly preserved the creditor’s 
rights of execution according to the old form in the 
case of pending executions : see Lord Selborne's / 
judgment. So also in (1912) 1 Ch. 123=81 L.J.Ch. 
1550 and (1913) 1 Ch. 57 = 82 L. J. Ch. 124.7 
Parker J. held in both casea that S. 72 (3) of the 
Act, he was considering expressly provided that the 
Act was not intended to regolate the collection of 
super-tax only for the year commencing 6th April 
1909, but also its collection for subsequent fiscal 
years. As I have said, it is open to tbo Legislature 
to make special provision, and cases whero that has 
been done do not help here, or if they do, they only 
emphasise the general rule because otherwise the 
special provisions would be unnecessary. 

As to the Indian decisions the following are not 
m point because they do not deal with Acts whioh 
have been repealed, or which have expired, but 
deal with the effect of fresh legislation on existing 
righU and on pending cases : I. h. R. (1938) Nag. a 
( 194 °) Nag. 468 2 and A.I.R. 1930 All. 
706.® In 54 Mad. 627 10 the Court was not consider¬ 
ing a repealing or an expired Act but whother a 
new Act had retrospective operation. Under the old 
Aot, the District Court was constituted tho tribunal 
for beanng certain election petitions. An amending 
Act (not a repealing Act) was passed, and under it 
such matters had to bo considered by the Local 
Government. A petition was filed to the District 
Court before the amending Act came into foroe and 
Keilly J. held that the amending Act did not take 
away the jurisdiction of the District Court to dia 
poso of proceedings pending before it at the date of 
the new Aot. Quite apart from the particular con¬ 
struction placed upon the relevant sections of that 
Act, a case of this kind is of no assistance here 
because if an Act has not been repealed or has not 
expired it is still in foroe and therefore the remedies * 
given under it are available and alive unless ox- 

5 ; ( m 84) 12 Q - 8 . D. 224 : 53 L. J. Q. B. 165 ^60 
L.T.^812 : 32 W. R. 452 : 1 Morrell 1, Hojgh “ 

6 Ji 91 2U 0h - 123 : 81 J - Ch - : 105 L T 
f® : 76 J. P 67 : 66 S. J. 176 : 28 T. L.R. 137 ' 

5 Tax. Cas. 686 , Bowles v. Attorney-General 
MW.)! Ch. 57 : 82 L. J. Ch. 124 : 108 L T 
95 : 6 Tax. Cas. 136: 67 S. J. 48 : 29 T.L R 42 ’ 
Bowles v. Bank of England (No. 2 ). 4Z ’ 

8 . (’38) 26 A. I. R. 1938 Nag, 112 : 179 j q 120 • 
1.^ R. (1938) Nag. 91, Bhagwant rL v iw 

9. (’80) 17 A. I. R. 1980 All. 706 : 128 I 0 <wn • 

!^; k 886: 1980 ■-'• : 

10a (’SI) 18 A. I. R. 1931 Mad. 88 : 180 I n 177 . 

vSvan 7 da,a 0 r. M - L - J - M1 * - 
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pressly or impliedly taken away. That is not the 
a position in the case of a repealed or an expired Act. 
That is also the point of distinction in the fol¬ 
lowing cases : 56 Cal. 512 11 and (1905) A. C. 369. 12 
In neither case was there any repealing Act, and in 
both cases the question was whether a new Act 
affected pending legislation. In the Privy Council 
case the right of appeal to the Privy Council was 
taken away by the new Act from a certain date but 
the old Act was not, as far as I know, repealed, nor 
was the Privy Council abolished. So also in the 
Calcutta case, the matter arose out of an amend¬ 
ment (not repeal) of the Calcutta Letters Patent. 
So also 10 Lah. 165. 13 As regards the Privy Council 
case in 54 Cal. 508 14 their Lordships made it clear 
at p. 512 that the Act in question was a living Act 
at all material times so far as premises of higher 
value, with which alone they were dealing, were 
6 concerned. They held that so far as such premises 
were concerned the Act had never been repealed, 
nor had it expired, and their Lordships said : 

"The discussions as to the different effects of a 
repealing Act on the one hand, and an expiring Act 
on the other .... are really beside the point." 

That case also has no application. The law has, 
in my opinion, been applied aright by the lower 
Court and this revision is dismissed with costs. 
Counsel’s fee nil as no certificate has been filed. As 
regards Civil Revision No. 515 of 1940, the only 
difference on the facts is that the Reduction of 
Interest Act was already in force when the suit out 
of which the revision arises was filed. The suit was 
filed on 9th December 1939 and the Act, as 1 have 
said, came into force on 1st January 1937. That 
difference however makes no difference in principle. 
I need not therefore consider the further point 
c which wa9 decided in Civil Revn. No. 315 of 1940 16 
and in Second Appeal No. 461 of 1940. 1 ® This revi¬ 
sion is also dismissed with costs. Counsel’s fee 
Rs. 15. 

R.K. Revision dismissed. 

11. (’28) 15 a7i7rTi 928 Cal. 640 : 113 L C. 49 : 
56 Cal. 512 : 48 C. L. J. 150 : 32 C. W. N. 1130 
(F. B.), Sadar Ali v. Doliluddin. 

12. (1905) 1905 A. C. 369 : 74 L. J. P. C. 77 : 92 
L. T. 738 : 21 T. L. R. 513, Colonial Sugar Re¬ 
fining Co. Ltd. v. Irving. 

13. (’28) 15 A.I.R. 1928 Lah. 627 : 113 I. C. 529 : 
10 Lah. 165 (F. B.), Kirpa Singh v. Ajaipal Singh., 

14. (’27) 14 A. I. R. 1927 P. C. 97 : 101 I. C. 38 : 
54 Cal. 508: 54 I. A. 152 (P.C.), Keshoram Poddar 
v. Nundo Lai Mallick. 

15. Civil Revision No. 315 of 1940, Nathulal v. 
^ Surajmal. 

16. Second Appeal No. 461 of 1940, Puran v. 
Pachkaud. 
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Grille and Gruer JJ. 
Rajaram Durgaprasad Vaidya and 
others — Plaintiffs — Appellants 


v. 

Babulal Govindram Misar — 

Defendant — Respondent . 
Second Appeal No. 166 of 1940, Decided on 27th 
February 1942, from appellate decree of Second 
Addl.Dist. Jndge, Saugor, D/- 12 th De^mter 1939 
C. P. Land Revenue Act (2 of 1917), S. 84 (3) 
— Drawback is part of village profits and not 
lambardar’s remuneration : I. L. B. (1941) Nag. 
345 = (’39) 26 A. I. B. 1939 Nag. 121 = 181 I. C. 
915, OVERRULED. 


The drawback allowed under S.84(3), C.P. Land 
Revenue Act, is part of the village profits for whioh 0 
the lambardar is liable to account to his cosharers* 

I. L. R. (1941) Nag. 345 = (’39) 26 A. I. R. 1939 
Nag. 121 = 181 I. C. 915, OVERRULED. 

_ _ [P 1266] 

if. S. Dabir and D. O. Deshpande _ 

for Appellants. 

M. Adhikari — for Respondent. 

ORDER OF REFERENCE 

NIYOQI J. — (4th August 1941.) This is 
plaintiffs* appeal from the concurring judgment 
of the Second Additional District Judge, Saugor, 
in Civil Appeal No. 23B of 1939, decided on 12th 
December 1939. The appellants together are co¬ 
sharers of 0-6-0 in Mouza Sahajpuri of which the 
respondent was the lambardar up to the end of * 
the year 1931. In 1931 they had brought a suit ' 
to recover their share of the village profits of the 
year 1930-31 and three years preceding. The suit 
was compromised on 8th September 1931: the 
claim as regards the previous three years being 
settled and there being an agreement as regards 
the year 1930-31 that the acoounts of that year 
wore to be rendered when profits which accrued 
in that year were to be realised. The plaintiffs filed 
the suit out of which this appeal arises on 13th 
June 1938 to recover their share of profits of the 
years 1930-31 and 1931-32. The suit was resis¬ 
ted on the ground of limitation. Both the Courts 
below concurred in holding that the claim in res¬ 
pect of the year 1931-32 was barred by limitation 
and that in respeot of 1930-31 was decreed to the 
extent of Rs. 12-14-3. It apparently looks some¬ 
what strange that while the olaim in respect of 9 
subsequent year should be held as barred by limita¬ 
tion, that in respect of previous year should be trea¬ 
ted as being within time. The explanation, how¬ 
ever, lies in the fact that the lambardar did not 
recover the arrears of land revenue payable by 
malik-makbuza holder byname Parsadi for the year 
1930-31 until the year 1937, in execution of a deoree 
passed against him. The claim, which the plaintiffs 
have now made in respect of the amount recover¬ 
ed from Parsadi, is in respect of the drawback 
which the respondent lambardar receives out of the 
arrears of land revenue payable by a malik-makbuza 
holder. The lambardar disputed the right of the 
cosharers to recover their share out of the draw¬ 
back left with him in respect of the land revenue of 
Rs. 21-13-0 recovered by him in 1937 from Parsadi 
on the ground that it was not an item of village h 
profits. That contention was overruled in the trial 
Court. The lower appellate Court upheld the con¬ 
tention on the strength of 1939 N. L. J. 140 subse¬ 
quently reported in I. L. R. (1941) Nag. 345.1 The 
result was that the plaintiffs* suit was dismissed in 
toto. 

In this Court the memorandum of appeal filed on 
behalf of the appellants contests the lower appellate 
Court’s finding on the point of limitation in regard 
to both the years 1930-31 and 1931-82. In the 
course of argument the learned counsel for the ap¬ 
pellants has abandoned the contention relating 
the year 1931-32. As regards the claim for 1930-31 
it is urged that the lower appellate Court'was wrong 
in holding on the authority of I. L.. B«, (1941) Nag. 
3451 that the plaintiffs were not entitled to recover 

l f'RQl 96 A I R 1939 Nag. 121 : 1811. C. 915 : 
l.LJJ (1941) Nag'. 345: 1939 N.L.J. 140, Dhundi- 
raj v. Ganpat. 


194a 


Rajarau 


their proper share out of the arreas of land revenue 
^ realized by the respondent lambardar from Parsadi 
the malik-makbuza holder in the year 1937. The 
argument turns on the question of correctness or 
otherwise of the view taken by Pollock J. in I.L.R. 
(1941) Nag. 345. 1 In that case, it was held that the 
drawback which S.84(3), C. P. Land Revenue Act, 
1917, allows to a proprietor of the mahal to deduct 
from the land revenue payable through him was in 
the nature of a commission given to him, not as a 
proprietor of the village but as a lambardar, to com- 
pensate him for the trouble he takes in collecting 
the arrears of land revenue from the malik-makbuza 
holders and that therefore the commission contem¬ 
plated in S.84(3), C. P. Land Revenue Act, like the 
remuneration paid to the lambardar under S. 192(1) 
of that Act does not form part of the village profits. 
This view requires reconsideration in tho light of 
'b what follows. The drawback allowed by S. 84 (3), 
C. P. Land Revenue Act, doe3 not appear to be in 
the nature of a remuneration for services rendered 
by tho lambardar as in the case of the commission 
allowed under S. 192 (1) of the Act. In the latter 
section, the commission payable to a lambardar as 
remuneration is recoverable by him from the pro¬ 
prietors of the mahal or patti for which he is ap¬ 
pointed and it is not to exceed 5 per cent, on the 
land revenue which is assessed on the land or lands 
of the proprietors who are made liable to pay. That 
section expressly provides that no such recovery 
shall be made from a malik-makbuza, 

Section 84 (3), C. P. Land Revenue Act, allows 
the proprietor of the estate or mahal to deduct from 
tho land revenue payable through him a drawback 
not exceeding 20 per cent, thereon to compensate 
c him for his responsibility in respect of such land 
revenuo. It must be observed that the word used in 
S. 84 (3) is "proprietor." Whereas in S. 192 (1) the 
word used is "lambardar." Tho land revenue which 
is payable under S. 123 of that Act by the proprietor 
who is appointed lambardar is tho land revenue 
which is assessed not merely on the mahal held by 
the proprietor but on the mahal as well as malik- 
makbuza plots. There is a difference between the 
land revenue assessed on a mahal and the land 
revenuo assessed on the malik-makbuza plots. The 
land revenue assessed on a mahal is 50 per oent. of 
tho malguzari assets of such mahal : see S. 9, 0. P. 
Settlement Act, 1929, and tho malguzari assets of a 
mahal mean the sum of (a) rents of tenanoy hold- 
ingfl, (b) the rental value of sir and khudkasht lands 
and some speoial classes of tenants, (c) the aiwai or 
miscellaneous income : see S. 8, C. P. Settlement 
» Aot of 1929. The malguzari assets do not include 
the revenue assessed on the malik-makbuza plot. 
Tho form S. D. 37 which is table 1 of revised assets 
and revenue in the reprint of the Central Provinces 
Settlement Instructions, 1934, shows that the assets 
of the villago inolude the land revenue payable by the 
malik-makbuza and malik-sarkar holders and mal¬ 
guzari assets. It is the total of these two assets that 
constitutes the total village assets out of which the 
proprietors of tho mahal are required to pay land 
revenue. The responsibility of paying the land 
revenue assessed on malik-makbuza plots in addition 
to the land revenue assessed on the mahal is laid on 
the proprietors : see S. 88, 0. P. Land Revenue Aot. 
The reason why the drawbaok of an amount not 
exceeding 20 per cent, on the revenue payable by 
xnalik-makbuzas is allowed to the proprietor is to be 
found in para. 8 of the Settlement Instructions 
xio.4 in the C. P, Settlement Instructions, reprint 
Of 1934. That rule runs as follows: 

Under S. 84, sub-s. (3), Land Revenue Aot. the 
1942 N/18 ’ * 


V. Babulal Nagpur 125 ^ 

Settlement Officer has to allow the owners of the 
mahal a drawback not exceeding 20 per cent, on 
the revenue payable by malik-makbuzas to com¬ 
pensate them for their responsibility for such 
revenue, for under S. 88 of the Act the proprietors 
accepting an assessment are bound to pay 9uch 
revenue to Government." 

It appears from the above that the drawback of 
20 per cent, stated in S. 84 (3) is not in the nature 
of a remuneration for services rendered but is in 
the nature of compensation to cover the risk of loss 
in the event of the proprietors not being able to re¬ 
cover land revenue from the malik-makbuza holders. 

Since the obligation to pay the land revenue assessed 
on malik-makbuza is laid on the proprietor, or pro¬ 
prietors of the mahal, if there are more, and not on 
the lambardar, the drawback of 20 per cent, should 
find its place at the credit of the proprietors in the 
village accounts. The lambardar, who is but an / 
agent of the proprietors of the mahal, cannot ap¬ 
propriate that amount to himself. For the foregoing 
reasons I am of opinion that I. L. R. (1941) Nag. 

345 1 requires reconsideration. This case will be 
submitted to my Lord the Chief Justice for consti¬ 
tuting a Special Bench. The point of reference will 
be: Whether the drawback allowed under S. 84 (3), 

C. P. Land Revenue Act, not exceeding 20 per cent, 
of the land revenue is a part of the village profits 
for which the lambardar is liable to account to his 
cosharers or whether it is only in the nature of a 
remuneration paid to the lambardar for which he 
is not liable to account to his cosharers ? 

OPINION 

The point in this appeal, which has been referred 
to this Benoh for opinion, is as follows ; 

“Whether the drawbaok allowed under S. 84 (3), 9 
C. P. Land Revenue Act, not exceeding 20 per cent, 
of tho land revenue is a part of the village profits 
for which the lambardar is liable to account to his 
cosbarers or whether it is only in tho nature of a 
remuneration paid to the lambardar for which ho 
is not liable to account to his cosharors ?’* 

The lower Court relying on I. L. R. (1941) Nag. 

3451 has held that tho drawbaok is in tho nature of 
remuneration paid to tho lambardar. Niyogi J. for 
reasons given in his order of reference thinks that 
that view requires reconsideration. In I.L.R. (1941) 

Nag. 3451 the learned Judge did not have the ad¬ 
vantage of hearing argnments on both sides as res¬ 
pondent was not represented. He refers to S. 84 (8), 
whioh says that the Settlement Officer shall allow 
tho proprietor of the mahal to deduct from the 
land revenue payable through him a drawbaok not h 
exceeding 20 per oent. thereon to compensate him 
for his responsibility in respect of suoh land revenue, 
and infers that this commission is given to the 
lambardar, not a9 proprietor of the village, but to 
compensate him for the trouble he has in collecting 
the money. If the matter be looked at a little more 
olosely, however, it will be seen that by ‘responsi¬ 
bility’ is not meant 'trouble in collection 1 but the 
responsibility which under S. 88 the lambardar 
shares with his cosharers for the payment of all 
land revenue including land revenue assessed on 
malik-makbuza plots. In S. 84 the word‘proprietor’ 
is used, which in the case of oosharera would mean 
them all including the lambardar, whereas in S. 192 
whioh deals with remuneration of lambardara the 
word ‘lambardar* is used. The difference is signi¬ 
ficant. 

In the corresponding seotion of the former Land 
Revenue Act of 1831 (S. 64) the word used was 
•malguzars/ It was provided that the malik-mak- 
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fl buz as might be required by the Settlement Officer 
to pay such percentage on the land-revenue payable 
by them, not exceeding 20 per cent, as may in his 
opinion be sufficient to compensate the said malgu- 
zar for the responsibility in respect of the land 
revenue. The object of the deduction was also made 
clear in Settlement Instruction 4, para. 3, as being 
to compensate owners of the mahal for their res¬ 
ponsibility for such revenue as under S. 83 of the 
Act the proprietors accepting an assessment are 
bound to pay to Government. This, we think, puts 
the question beyond all doubt. Sections 84 and 88 
deal with proceedings in settlement whereas under 
S. 192 the remuneration of thelambardar is settled 
by the Deputy Commissioner and recovery of any 
remuneration from a malik-makbuza is prohibited. 
No doubt, ‘lambardar' is defined in S. 2 (6), Land 
Revenue Act, as ‘the proprietor of a mahal appoint- 
6 ed to discharge the duties imposed on a lambardar 
by this Act.* But where there are several co-owners 
he represents them all whether he is called pro¬ 
prietor or lambardar, and any money received by 
him as proprietor must be for the benefit of the 
proprietors; it is only his own personal remunera¬ 
tion as lambardar which he is entitled to keep 
entirely to himself. Our answer to the reference is 
that the drawback allowed under S. 84 (3), C. P. 
Land Revenue Act, is part of the village profits for 
which the lambardar is liable to account to his co- 
sharers and that the law on this point has been 
wrongly stated in I. L. R. (1941) Nag. 345.1 
R.K. Answer accordingly. 
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c Niyogi and Gruer JJ. 

Motiram Ganpat Koli and others 
Accused — Appellants 
v. 

Emperor. 

Criminal Appeals Nos. 313 and 292 to 294 of 
1941, Decided on 27th February 1942, from order 
of Addl. Sessions Judge, Buldana, D/- 13th August 
1941. 

• Criminal P. C. (1898), S. 297—Charge need 
not be extempore — Reading written charge is 
not illegal. 

Section 297 does not say either that the charge 
should be reduced to writing or that it should be 
^ delivered extempore. The reading out of a written 
charge does not violate any provision of S. 297 : 
C35) 22 A. I. R. 1935 Cal. 534, Ref. [P 1276] 

Cr. P. C.— 

(’41) Chftaley, S. 297, N. 6. 

(’41) Mitra, Page 1007, N. 912. 

T. J. Kedar and V. T. Kedar — for Appellants. 

Eidayatullah and R. Katishalendra Rao — 

for the Crown. 

JUDGMENT_This appeal is by five accused, 

and this judgment will also dispose of Criminal 
Appeals Nos. 292, 293 and 294 of 1941 by three 
others, who are all represented by the 6ame counsel 
and whose cases have been argued together. The 
appellants are accused Narhar (No. 1), Motiram 
(No. 2), Somnath (No. 7), Deoman (No. 8), Narayan 
(No. 21), Babarao (No. 27), Rangnath (No. 28) and 
Dattatraya (No. 29). One more accused Mabadeo 
was convicted, but he has not appealed. The convic¬ 
tions are in respect of conspiracy to commit dacoi- 


ties, the committing of certain specified dacoities 
and for breaches of the Explosive Substances Act * 
and Arms Act. Except for the last the trial was 
held with the aid of a jury whose verdict against 
these appellants was unanimous. It is recognized 
by learned counsel that he can only succeed on the 
ground of misdirection, which further must be 
proved to have operated to the prejudice of the ac¬ 
cused. In his argument he has pressed only what 
he considers two substantial misdirections, and he 
has also raised a further point that the charge 
should have been delivered extemporaneously. 

In this case 29 accused in all were involved. In 
para. 46 of the charge the Judge observes that the 
evidence indicates four groups amongst the accused 
persons, which may be called Patulda, Abot, Anand- 
swami and Akola groups. Learned counsel says that 
it was essential for the Judge to put to the jury that . 
they had to find that there was one conspiracy in- * 
volving all the accused and not four separate con¬ 
spiracies involving these four groups. In this 
connexion I. L. R. (1936) Nag. 152 1 is referred to. 
We do not find anything substantial in this argu¬ 
ment. The Judge in para. 2 of his charge and else¬ 
where had made it clear that the prosecution case 
was that all the 29 accused persons along with the 
approver Gotiram and the two absconding accused 
had entered into a conspiracy to commit dacoities 
and robberies, and that in pursuance of the said 
conspiracy six dacoities and one robbery, specified, 
were committed. As the jury were directed to find 
the existence of one comprehensive conspiracy, that 
by implication means that the existence of four un¬ 
related conspiracies would not satisfy the charge. 
The Judge has further in referring to the evidence 
of association, etc., shown how far the various 9 
groups are inter-connected, and he has also indi¬ 
cated that they derive their inspiration from one 
leader Narhar. It is of course quite consistent with 
the prosecution case that in carrying out their com¬ 
mon purpose of committing dacoities the conspira¬ 
tors may have split up into groups in actually 
carrying out the various dacoities. 

The 6eoond alleged misdirection is that the 
Judge's discussion is vague about th? circumstances 
in which the inference that there was such a cons¬ 
piracy is possible; in particular, it is said, that the 
jury should have been told that the association 
must be of a criminal character; again, what are 
the essentials of corroboration have not been ex¬ 
plained to them; they ought to have been told that 
corroboration of accomplice evidence should be about 
the identity of each accused and his participation 
in the crime. Here again we do not think there has 
been any misdirection or non-direction that might 
amount to it. Association, which to all outward 
appearance is innocent may be significant in a cri¬ 
minal case, for instance, the putting up together 
repeately at one hotel. It was proper for the Judge 
to put to the jury all the instances of association 
and to leave them to draw their own conclusions. 
The Judge in para. 108 of the charge has warned 
the jury that evidence of association can only refer 
to one of tho two ingredients of conspiracy, viz., 
combination and that though an essential one is 
not by itself sufficient to prove conspiracy. That 
amounts to a warning that there may be an mno- 
cent combination. In the same paragraph the Judge 
refers to evidence about the association inter se of 
members of each group, which al=o serves to 
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I. L. R. (1936) Nag. 152: 38 
Mohammad Ismail v. Emperor. 
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will be considered separately in dealing with the 0 


remind the jury that they are concerned with one 
** conspiracy only. In para. 67 the Judge says : 

"Corroboration need not be on all the details of 
the crime, nor it is necessary that the corroborative 
evidence should in itself be sufficient for conviction. 
Corroboration in material particulars is sufficient.'’ 

It is true that the Jodge might have expanded 
this sentence by giving instances of material parti, 
oulars; but it was not essential for bim to do so at 
that point. In para. 18 he has warned the jury that 
the material points mu9t implicate the individual 
accused, and in dealing with the various dacoities 
he has pointed out the particulars such as identity 
and participation involving each of those charged. 
Where there is no evidence of identification for 
example, apart from the testimony of the approver 
he has said so; for instance, in para. 55 of the 
charge in dealing with the Senad dacoity. It has 
& not been contended that there is in fact no corro¬ 
boration on material particulars in the case of any 
of the convicted persons, 60 that it cannot reasonably 
bo said that the accused were prejudiced because 
this point was not dilated upon sufficiently. The 
third point taken is that the charge to the jury 
should have been delivered viva voce, and as a 
written charge w&9 read out it is invalid. Seotion 297, 
Criminal P. C., simply says that the Court shall 
proceed to charge the jury, summing op the evi- 
denoe for the prosecution and defence, and laying 
down the law by which the jury ought to be guided. 
It does not say either that the charge shonld be 
reduced to writing or that it should be delivered 
extempore. The reading out of a written charge 
therefore does not violate any provision of the 
seotion. Furthor in the Criminal Circulars of the 
Judicial Commissioner, Central Provinces—Ciroular 
No. 1-25, 13— it was said : 

"It is not necessary that the direction to the 
jury should bo reduced to writing before delivery 
although it is usually desirable." 

It is not possible for us to hold that the Judge 
by adhering to that proscribed practice, which is 
not in violation of the section, is guilty of any mis¬ 
direction. What Lort- Williams J., says in 62 Cal. 
911* is an expression of opinion only, that the 
charge to a jury ought to be delivered extempora¬ 
neously. That may give good results in some cases 
where the Judge is capable of making and has 
practised tho making of extempore speeches. But 
where the case is long and involved, we think that 
such a speech is more likely to be confused aod 
defective than one writton out beforehand. Wo also 
do not think that a speech extempore is by virtue 
of its delivery necessarily more effective than one 
read out. Learned counsel referred to the case of 
only one of the appellants individually, that of 
Jadhav. He said that in para. 120 of the oharge 
the Judge has pointed out that the testimony of 
Dasharath does not merit much reliance, and that 
the absconding of the accused is a weak piece of 
evidence for establishing his complicity. That only 
means that the Judge has been fair to the accused 
in calling attention to points in his favour. The 
jury, however, are entitled to differ from the Judge 
even if he sums up in favour of the accused, and no 
appeal can lie when they found him guilty on the 
evidence as a whole. Our oonolusion is that there 
is no valid ground under 8. 423 (2), Criminal P. 0. 
for interfering with the verdict of the jury against 
these appellants. The question of their sentences 
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for enhancement. All these appeals are dismissed. 
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NlYOGI AND GRUER JJ. 

Provincial Government, Central Provin¬ 
ces and Berar — Appellant 

v. 

Raghuram Rodaji Maratha and others 

— Respondents, 

Criminal Appeal No. 322 of 1941, Decided on 
27th February 1942, from order of Addl. Sessions 
Judge, Buldana, D/- 13th August 1941. 

(a) Criminal P. C. (1898), S. 297 — Object of 
summing up stated—Minute details of evidence 
need not be crammed in charge. 

It would ordinarily be impossible for the Judge to 
cram into the charge minute details of evidence 
which are more likely to obscure the issue and 
confuse the minds of the jury than to enable them 
to grasp the essentials of the case. The object 
of summing up under S. 297 is to place before the 
jury tho facte and circumstances of the case both for 
and against the prosecution so os to help them in 
arriving at a right decision on tho points which 
arise for their consideration : ('40) 27 A. I. R. 1940 
Nag. 221 and (*36) 23 A.I.R. 1936 Nag. 103, Bel. on; 
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2. (’35) 22 A.I.R. 1936 
62 Cal. 911 : 36 Cr. 
Emperor. 


Cal. 634 : 167 I. 0. 837 : 
L. J. 1246, Asanulla v. 


Cr. P. C. — 

(’41) Chitaley, S. 297 N. 2 Pts. 1 and 2; N. 6 „ 
Pts. 4 and 6. 

(’41) Mitra, Page 1008 N. 913. 

(b) Criminal P. C. (1898), S. 297 — Non¬ 
direction must mislead jury to Invalidate charge. 

Non-direction mu9t be of suoh a nature as would 
have the positive result of misleading the jury. 
Mere non-direction unless it amounts to misdirection 
cannot invalidate the charge: (1909) 2 Cr. App. Rep. 
217 and (’40) 27 A.I.R. 1940 Nag. 221, Foil . 

[P 131a, c, d] 

Cr. P. C. — 

(’41) Chitaley, S. 297 N. 11 Pts. 4 to 6a; N. 12 
Pts. 1 to 4. 

(’41) Mitra, Page 1040 N. 917. 

(c) Criminal P. C.(1898), S. 297—Charge held 
not invalidated. 

Where the material evidence has been fully ^ 
brought to the notice of the jury and commented on 
in that part of the oharge which dealt with tho 
general charge of conspiracy and has been referred 
to in general terms but not reiterated In detail in 
summing up the evidenoe against each acouaed, the 
charge cannot be said to have been invalidated. 

Cr. P. C. - tP 13201 

(’41) Chitaley, S. 297 N. 11 Pt. 28. 

(’41) Mitra, Page 1008 N. 913; Page 1018 N. 915, 

(d) Evidence Act (1872), Ss. 114 *nd 133 _ 
Corroboration. 

The oonfassion ol a co-aoouBed oannot be used to 
corroborate the evidenoe ol an aooompliae : (19161 2 
K.B. 058 and ('86) 23 A.I.R. 1980 P.0.242, Rel. on. 

Cr. P. C. - tP 188fll 

(’41) Chitaley, S. 837 N. 17 Pte. 1 to 8. 

(’41) Mitra, Page 1099 N. 956. 
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a (e) Criminal P. C. (1898), S. 297 — Charge as 
a whole must be read—Mere different view by 
some body else does not amount to misdirection. 

A charge to the jury must be read as a whole and 
the mere fact that the view of the Judge may 
not coincide with the views of others who look upon 
the whole proceedings in black type would not make 
it proper to treat such cases as cases of misdirection, 
if, upon the general view taken, the case has been 
fairly left within the jury’s province: (’14) 1 A.I.R. 
1914 P.C. 116, Foil. [p 132c] 

Cr. P. C. — 

(’41) Chitaley. S. 297 N. 6 Pt. 25; N. 11 Pt. 5a. 

(’41) Mitra, Page 1011 N. 913. 

(f) Criminal P. C. (1898), S. 423—No glaring 
error of law in charge — High Court would not 
interfere with acquittal. 

b The mere fact that the Sessions Judge might 
rightly have declined to accept the jury’s verdict in 
respect of eome of the accused would not be suffici¬ 
ent for the High Court to interfere with the order 
of acquittal in the absence of any fundamental or 
glaring error of law in the Judge’s charge to the 
jury. [P I32d] 

Cr. P. C. — 

(’41) Chitaley, S. 423 N. 40 Pts. 1 to 6. 

(’41) Mitra, Page 1360 N. 1151: ‘Erroneous’. 

Uidayatullah , R. Kaushalendra Rao and S. M. 

Bapat (Public Prosecutor , Buldana) — 

for Appellant. 

T. J. Kedar and V . T. Kedar —for Respondents. 

JUDGMENT, — This is an appeal by the Pro¬ 
vincial Government against the acquittal of 15 
c persons in a case of criminal conspiracy to commit 
dacoities, as also the commission of an attempt to 
commit dacoities at certain specified places in Berar. 
The prosecution alleged that in all 32 persons were 
concerned in the conspiracy out of whom two 
(Anandswami and Pundlik) were absconding and 
one (Gotiram) turned an approver and the rest, that 
is 29 persons, were tried by the Additional Sessions 
Judge, Buldana, with the aid of a jury (who also 
acted as assessors in the trial of offences under the 
Arms Act). Out of these 29 accused persons, 9 were 
convicted and in respect of one reference under 
S.307, Criminal P. C., has been made to this Court 
and 19 were acquitted. The Provincial Government 
have filed this appeal against 15 out of the 19 ac¬ 
cused: their names are Raghuram, Onkar, Bisan, 
Shantaram, Pandurang, Govind, Balkrishna alias 
Bandunana, Ramchandra alias Rambbau, Keshao, 
a Rajabhau, Auchitrao, Dattatraya, Rajaram, Vina- 
yak and Raghubir. 

The case for the prosecution was that the accused 
(respondents) along with others entered into con¬ 
spiracy to commit dacoities and robberies and that in 
pursuance of that conspiracy dacoities at Nandkhed, 
Sr na l, Kasartek, Kekatumra, Kundegaon and Par- 
eul and a robbery on the Malegaon road were actu¬ 
ally committed. Some of the accused were also 
charged with the commission of offences under Ss. 3, 
4 and 5, Explosive Substances Act, and S. 19 (e) 
and (f), Arms Act, in prosecution of the common 
object of conspiracy. The charge of their being mem¬ 
bers of an unlawful assembly was framed against 
each of them and the charges of having taken part 
in the commission of one or more dacoities were 
framed against some and the charges of haying 
abetted the commission of the dacoities against 
others. The charges of offences punishable under the 
Penal Code, that is S. 120B, Ss. 395 and 397 or 
S. 395 read with S. 109, and thoee punishable 


under Explosive Substances Act were tried by the 
jury, while the offences under the Arms Act were C 
tried with the aid of the assessors. In this appeal 
we are only concerned with the offences which were 
tried by the jury. 

The grounds on which we are invited to quash 
the acquittals are that there was a misdirection by 
the Judge in his charge to the jury in that the im¬ 
portant evidence produced by the prosecution to 
establish the connexion of each of the accused with 
the criminal conspiracy was not stressed when the 
Judge summed up the prosecution case against each 
of the accused ; that it was not explained that it 
corroborated the approver’s testimony in material 
particulars, that the evidence implicating certain 
accused persons under S. 10, Evidence Act, was rele¬ 
vant against other accused persons who on account 
of their association were believed to be members of 
a conspiracy and lastly that the confessions of co- / 
accused, though retracted, could, under section 30, 
Evidence Act, be taken into consideration in deter¬ 
mining whether or not the respondents (accused) 
were members of criminal conspiracy. For the pro¬ 
per and effective treatment of the points urged in 
this Court against the acquittal it is necessary to 
give synopsis of the Judge's charge to the jury. The 
learned Judge starts with the observation that the 
trial lasted for over three months and that no fewer 
than 180 witnesses were examined for the Crown 
and that the task, difficult as it was, was made 
easier by the counsel for the Crown as well as the 
defence. He then proceeds to explain the ingre¬ 
dients of the offences of conspiracy, robbery, dacoity 
and others and points out the particulars of the 
charges framed against each of the accused persons. 

As to the offence of conspiracy the learned Judge g> 
pointed out that all the 29 accused persons were 
alleged to have been members of criminal conspiracy 
to commit robberies and dacoities and that in pur¬ 
suance of the said conspiracy the six dacoities and 
one robbery were committed. He specifically points 
out the principle of conspiracy to be that each mem¬ 
ber is regarded as an agent of all the remaining ones 
and that consequently although he did not partici¬ 
pate in the six dacoities and a robbery he would be 
guilty of abetment of those offences by virtue of his 
being a member of the oonspiraoy. He particularly 
impresses on the mind of the jury that the whole 
case has to be looked at primarily through the main 
focus of the oharge of criminal conspiracy and that 
all other charges were to be looked at primarily in 
that light that is as connected with the charge of 
criminal conspiracy. Then he proceeds to describe 
the particulars of dacoities and seizures of various ** 
incriminating articles such as bombs, revolver, 
cartridges, explosive substances and documents and 
alludes to the confessions made by five of the 
accused and Gotiram, the approver. He classifies 
the prosecution evidence under five heads : (1) the 
testimony of the approver, (2) testimony of accom¬ 
plice witnesses, (3) testimony of other independent 
witnesses, (4) confessional statements made by five 
accused persons and (5) the seizure of incriminating 
articles and documents from some of the accused 
persons. He then draws their attention to the rule 
of practice to treat the approver's testimony as 
unworthy of credit unless corroborated in material- 
particulars by independent evidence and says that 
the rule relating to the testimony of the approver 
was also applicable to the testimony of accomplice 
witnesses (who are specified by their names and 
serial number). On the point of admissibility of 
confessions he tells them that the confessions to be 
admissible must be self inculpatory, voluntary and 
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true and that the confession of one accused could 
be taken into consideration against another accused 
uDder S. 30, Evidence Act, although it iB strictly 
not evidence and although it may be a retracted 
one. He sets out the main principles as to the 
appreciation of evidence of an approver aDd the 
weight to be attached to confessions. The part of 
the charge to the jury dealing with the charge of 
conspiracy may well be stated verbatim : 

"I now come to the charge of conspiracy which 
ie the main charge in this case. This charge (under 
S. 120B, Penal Code) has been framed against all 
the accused persons. It is to the effect that the 
accused persons along with approver Gotiram, be¬ 
tween the end of 1938 and monsoon of 1939, at 
Akola, agreed to do or caused to be done an illegal 
act, namely the committing of robberies and dacoi- 
ties and that the acts of committing the one robbery 
b (on Malegaon road) and the Bix dacoities (at Nand- 
kbed, Senad, Kaaartek, Kekatumra, Kundegaon and 
Parsul) were done in pursuance of that agreement. 
The latter part of this charge namely that the one 
robbery and the six dacoities were committed in 
pursuance of the agreement is, in fact, not very 
relevant. I have already told you that in this case 
the alleged agreement itself amounts to a criminal 
conspiracy independently of the fact whether any 
robbory or dacoities were committed in pursuance 
thereof or not. You have then to answer mainly 
one point only. It is this : (1) whether, between 
the end of 1938 and the monsoon of 1939, at Akola 
there was an agreement amongst the 29 accused 
persons to commit robberies and dacoities. 0 

You will have to consider the cas© of each accused 
separately. The element of unity of will and purpose 
e with respect to the agreement referred to above 
must be present for oonneoting each accused with 
the crime. Consequently, you will be entitled to 
return a verdict of not guilty under this charge, 
with regard to the accused person or persons where 
that element would be found wanting by you.’* 

He describes the ingredients of oonspiracy as 
follows : 

“Gentlemen, conspiracy consists in a combination 
and agreement by two or more persons to do some 
illegal aot which, in the present case, means the 
committing of robberies and dacoities. There is no 
fixed rule of establishing conspiracy. It may be 
proved by other than oral evidence; it may be proved 
by evidence of surrounding circumstances and by 
the antecedent and subsequent conduct of the ac¬ 
cused after the commission of the alleged orime. 
In fact, it may bo inferred from the circumstances 
d which raise a presumption of a concerted plan to 
carry out the unlawful design.” 

Then follows the description of the seizures of 
various articles and documents from several persons 
(for facility of reference the Judge prepared 9ob.(B) 
showing the articles and documents seized from 
the accused persons or others connected with them). 
Then he prooeeds to place before the jury the evi¬ 
dence bearing on the point of association. He divides 
the accused persons into four groups, namely 
Patulda group, Akot group, Anandswami group and 
Akola group and specifies by their names the mem¬ 
bers of these various groups. He points out their 
relations and reminds the jarj of the evidence that 
some member or members of each of the three 
groups, namely Patulda group, Akot group and 
Anandswami group, had some association with 
Narhar who was the leader of Akola group and 
observes that the counsel for the defence did not 
seriously attack the evidence of association produoed 
by the prosecution, He then reads out section 10, 


Evidence Act. and explains it by saying tbat the e 
primary condition to be fulfilled for bringing that 
section into operation is that there should be rea¬ 
sonable ground to believe that two or more persons 
have conspired together to commit an offence and 
points out that no strict proof of conspiracy is 
required but that prima facie evidence of the exis- 
fence of a conspiracy if given and accepted would 
be sufficient to justify recourse to S. 10. He parti¬ 
cularises the points which could be taken into con¬ 
sideration in forming a belief as to the existence of 
a conspiracy in these words : 

“In this case, you have the evidence of associa¬ 
tion amongst the accused persons, you have the 
evidence of seizures of incriminating articles, you 
have the confessions of some of the accused persons, 
and you have also the evidence of the approver 
before you. I hope, you will not find any difficulty 
in accepting all this evidence considered together, / 
as sufficient to hold that there is reasonable ground 
to believe that two or more persons out of the ac¬ 
cused had conspired together to commit an offence, 
namely, the commission of robberies and dacoities. 

Of course, if you do not accept that evidence as 
sufficient to prove that fact, i, e., a prima facie 
existence of the conspiracy, you will not take into 
consideration the provisions of S. 10 at all. But, if 
you consider that there is a reasonable ground to 
believe that fact, you can make use of that section 
and in the manner and to the extent as provided 
therein.” 

He further explains how S. 10, Evidenco Act, is 
operative for three purposes which he puts in th© 
following sequence : 

“Firstly, it should bo considered for the purposo 
of proving the existence of the conspiracy, secondly, ^ 
for the purpose of proving the connexion of the 
prisoner or prisoners to the conspiracy, and thirdly, 
for the purpose of proving the statements, acts or 
writings of any one of them (found to be a party to 
the conspiracy) against each of the persons (found 
to be parties to the conspiracy),” 

Then he refers to certain documents which in his 
opinion were relevant for proving the existence of 
the conspiracy and connexion of some of the accused 
persons with it and excludes reference to documents 
which show association only or which appear to 
relate to other matters. The documents which he 
particularly mentions are Exs. P-70A, P-70-D, 
P-70 G, P-4, P-3-C, P-3-K, P-59-A, P-4-B and 
P-113. After commenting on eaoh of these docu¬ 
ments he again emphasises that mere association is 
not by itself sufficient to prove conspiracy with two 
or more persons and makes it clear once again that ^ 
oonspiraoy consists in the agreement of two or more 
persons to do an illegal act and asks the jury to 
consider the evidence about incriminating artloles 
and documents together with the evidenco of asso¬ 
ciation from that standpoint. The learned Judge 
explains the evidence bearing on each of the daooities 
and the connexion of persona with each of them. 
He deals at length with the confessional statements 
the approver’s testimony and the evidenoe of ac¬ 
complice witnesses. He further draws the attention 
of the jury to the evidence regarding the code 
language used by the conspirators. He then sums 
up the case against eaoh aooueed separately with the 
prefatory explanation that conspiracy consists of 
two elements combination and agreement implying 
unity of will and purposo with regard to the objeot 
of the agreement and ho classifies the evidence 
bearing on the charge of conspiracy under the 
following heads : 

(i) Association. 
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a (ii) Recovery of incriminating articles, such a 3 , 
daggers, bombs, revolvers, explosives, etc. 

(iii) Recovery of documents showing unlawful 
designs or criminal association. 

(iv) Commission of six dacoities, one robbery, and 
four attempted or proposed dacoities. 

(v) Possession or disposal of stolen properties. 

(vi) Approver’s testimony. 

(vii) Confessions. 

He again stresses that no direct evidence is neces¬ 
sary to prove the agreement and that it could be 
inferred from the surrounding circumstances raising 
a presumption of a concerted plan of carrying out 
the unlawful design. Before directly taking up the 
case against each accused separately the learned 
Judge again reminds the jury that as he had 
already dealt with the evidence bearing on associa¬ 
tion, it would not be necessary to refer to it speci- 
& Gcal ly against each accused. He winds up the charge 
as follows : 

“Gentlemen, I have placed before you the evi¬ 
dence against each accused separately . . . You will 
find that there is evidence about complicity in the 
overt acts referred to above against Deoman, 
Mahadeo, Shanker, Narayan, Kesheo, BabaraoMore, 
Rangnath, Rama, Jadbao, Pandurang, Raghuwir 
and Govind. Again there is some other tangible 
evidence against Narhar, Motiram, Somnath and 
Raghuram. You will also take into account the 
alleged incriminating letters such as Ex. P.3 C, 
Ex. P-113, Ex. P-4-B, etc. You will consider the 
above evidence along with the evidence of associa¬ 
tion. The circumstance that in eomeof thedacoities, 
bombs were used and that bombs, materials for 
preparing bomb3, a note-book containing a formula 
e of preparing bombs have been recovered from some 
of the accused persons and that all the bombs are 
proved to have been of the same type, will receive 
your due attention in considering the charge of con¬ 
spiracy. As already pointed out to you conspiracy 
may be proved by circumstances which raise a pre¬ 
sumption of a concerted plan. In answering the 
point set down in connection with the charge of 
conspiracy, you will not lose sight of the faot that a 
unity of will and purpose with regard to the object 
of the conspiracy, namely committing of robberies 
and dacoities must be present in the case of each 
accused, and with regard to such persons only you 
will consider the charge as proved. M 

In conclusion he particularly impresses upon the 
jury the necessity of considering carefully the case 
against each individual accused separately. It should 
be borne in mind that the trial extended over three 
d months. 180 witnesses were examined for the pro¬ 
secution and as many as 188 documents (some of 
them were groups containing several documents) 
were filed. The counsel for the prosecution argued 
the case for six days and that for the defence for 
five days and the Judge's charge to the jury covered 
nearly a week and was concluded on 10th August 
1941. On that very day the jury retired at 2 P. M. 
and after deliberating for 5J hours returned the 
unanimous verdict of not guilty against each of the 
respondents (accused) at 7-30 P. M. The learned 
Judge accepted their verdict and pronounced his 
judgment of acquittal. Now the question is whether 
the verdict of the jury which was accepted by the 
Judge was erroneous owing to a misdirection by the 
Judge or to a misunderstanding on the part of the 
jury of the law as laid down by him so as to autho¬ 
rise this Court to reverse the verdict as provided in 

S. 423 (2), Criminal P. C. The verdict would be 
erroneous if there i9 a misdirection on a point of 
law. In a jury trial it is the exclusive function of 


tbe jury to decide all questions of fact. As however 
the gentlemen constituting the jury are laymen 
the law lays on the Judge the duty of deciding all 
questions of law such as the admissibility of tbe 
evidence and also to direct the attention of the jury 
to essential points in the evidence with a view to 
guide them to a right conclusion. The learned 
counsel for the Crown has brought to our notice 
5 W. R. Cr. 80.1 23 Bom. 316.2 21 Mad. 83 SA.LR 
1934 Cal. 105 * A. I. R. 1934 Cal. 169® and 57 Cal! 
7408 as authorities for the proposition that a defect 
tive summing up of evidence amounts toa misdirec¬ 
tion which vitiates the verdict of the jury. On the 
other hand the learned counsel for the respondents 
rely on 40 Cal. 367.7 49 All. 209 8 A.I.R. 1938 Mad. 
477,8 I. L. R. (1938) 1 Cal. 636,10 I. L. R. (1939) I 
Cal. 18711 and 60 Bom. 59912 for the proposition 
that the Judge is not required to put before the jury 
every bit of evidence and that mere omission to 
refer to a particular part of the evidence does not 
mean misdirection. It is unnecessary to discuBS 
these cases as the prinoiple is now well settled as 
pointed out in 31 N. L. R. Sup. 2151 s at p. 218 and 
reiterated in A.I.R. 1940 Nag. 2211* that it would 
ordinarily be impossible for the Judge to cram into 
the charge minute details of evidence which are 
more likely to obscure the issue and confuse the 
minds of the jury than to enable them to grasp 
the essentials of the case and that the object of 
summing up under S. 297, Criminal P. C., is to 
place before the jury the facts and circumstances of 
the case both for and against the prosecution so as 
to help them in arriving at a right decision on the 
points which arise for their consideration. 

Tbe contention raised on behalf of the Crown is 
that though the charge was elaborate it did not 
specifically contain the particulars of evidence show¬ 
ing tbe complicity of each of the accused in the 


1. (’66) 5 W. R. Cr. 80 : Beng. L.R. Sup. Vol. 459, 
Elahee Buksh v. Queen-Empress. 

2. (’99) 23 Bom. 316, Queen Empress v. Gangia. 

3. (’98) 21 Mad. 83 : 2 Weir 503, Queen-Empress 
v. Raman. 

4. (’34) 21 A. I. R. 1934 Cal. 105 : 147 I. C. 1124 : 

61 Cal. 6 : 35 Cr. L. J. 554 : 37 C. W. N. 1122, y 
Khoda Bax v. Emperor. 

5. (’34) 21 A. I. R. 1934 Cal. 169 : 148 I. C. 172 : 

35 Cr. L. J. 601 : 37 C. W. N. 1061 (S. B.), Moll* 
Khan v. Emperor. 

6 . (’29) 16 A. I. R. 1929 Cal. 742 : 124 I. C. 492 : 

31 Cr. L. J. 673 : 57 Cal. 740 : 34 C. W. N. 164, 
Nagendranath v. Gopal Sardar. 

7. (’13) 40 Cal. 367 : 17 I. C. 665 : 13 Cr.L.J. 821, & 
Samaruddi v. Emperor. 

8 . (’26) 13 A. I. R. 1926 All. 752 : 99 I. C. 47 : 49 
All. 209 : 28 Cr. L. J. 15 : 25 A.L.J. 33, Emperor 
v. Enayat Hnsain. 

9. (’38) 25 A. I. R. 1938 Mad. 477 : 173 I. C. 450 : 

39 Cr. L. J. 323, In re Thevar Servai. 

10. ('38) 25 A.I.R. 1938 Cal. 658 : 178 I. C. 637 : 

40 Cr. L. J. 101 : I.L.R. (1938) 1 Cal. 636, Abdni 
Gafur v. Emperor. 

11. ('39) 26 A. I. R. 1939 Cal. 682 : 184 I. C. 614 : 

I. L. R. (1939) 1 Cal. 187 : 41 Cr. L. J. 59 : 43 
C. W. N. 133, Plucknett v. Emperor. 

12. (’36) 23 A I.R. 1936 Bom. 52 : 160 I. C. 1060 : 

60 Bom. 699 : 37 Cr. L.J. 366 : 38 Bom. L. B. 19 
(F. B.), Emperor v. Puttan Hassan. 

13. (’36) 23 A.I.R. 1936 Nag. 103 : 162 I. C. 430 ; 

31 N. L. R. Sup. 215 : 37 Cr. L. J. 607, Jamea 
Dowdall v. Emperor. 

14. (’40) 27 A.I.R. 1940 Nag. 221 : 190 I. C. 283 : 

41 Cr. L. J. 894, Bapurao Maroti v. Emperor. 
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conspiracy in that part of the Judge’s charge to the 
a jory which dealt with the case against each accused 
individually. The objection is not that what the 
Judge stated was wrong but that if he had stated 
something more than he did, the verdict of the jury 
might be different. In other words the objection 
.takes the form of non-direction by the Judge. Sec¬ 
tion 423 (2), Criminal P. C., renders the verdict of 
a jury erroneous when it is due to a misdirection by 
the Judge. It does Dot speak of non-direction. It is 
therefore obvious that a9 pointed in A. I. R. 1940 
Nag. 221 1 * mere non-direction unless it amounts to 
misdirection cannot invalidate the charge. Inasmuch 
as the Judge is responsible for guiding the jury pro¬ 
perly and in accordance with law it i9 incumbenton 
him not to lead them wrongly and to prevent them 
from going astray. For that purpose, the Judge has 
to put before the jury all the essential points of the 
b evidence with necessary comments to enable the 
jury not only to understand properly the signific¬ 
ance of eaoh point but bIbo its relation to others. A 
fact emerging in the evidence against the accused 
may be important in itself as having a vital and 
crucial bearing on the ultimate decision of the cose. 
If such fact is not stated what is stated may be 
either devoid of meaning and purpose or wholly one¬ 
sided. To give an instance if a man is charged with 
committing a rapo on an adult woman and there is 
evidence on the prosecution side itself to show that 
he was on terms of intimacy with her, that is a fact 
which is so crucial that if it is not brought to the 
notice of tho jury then what wa9 brought before the 
jury would present but a partial picture of tho entire 
evidence against him (the accused). In such a case 
the non-mention of the important fact of previous 
5 intimacy would be tantamount to exclusion of rele¬ 
vant evidence of a crucial nature. That would bo an 
error of law vitiating the whole charge. The rule 
on this subject cannot be stated better than in the 
words of Lord Alverstone 0. J. in (1909) 2 Cr. App. 
Rep. 217»6 at p. 246 : 

“It is no misdirection not to tell the jury every¬ 
thing which might have been told them. Again, 
there is no misdirection unless the Judge has told 
them something wrong or unlesg what he has told 
them would make wrong that which he has left 
them to understand. Non-direction merely is not 
misdireotion, and thoso who allege misdirection 
must show that something wrong was said or that 
something was said which would make wrong that 
which wag left to be understood.” 

Thus, it would bo clear that non-direction must 
be of such a nature as would have the positive 
result of misleading the jury. The contentions 
raised on behalf of the Crown against the validity 
of the verdict have to be considered in the light of 
the principles enunciated above. The main conten¬ 
ts 00 is that the learned Judge while summiog up 
the evidence bearing on association omitted refer¬ 
ence to that part of the evidence which proved that 
many of the accused persons were dining at the 
Bombay Hindu Lodge, Marwari Hindu Hotel aud 
Jinendra Hindu Hotel at the expense of Narhar 
Fatil who was getting only Rs. 12 p €r month as an 
employee in the office of the Congress Committee 
and that some documents suoh as Exs. P-30 P.an 
P-3E P-3G, P-3J, P.8K, P-4B. P-18G. P.1BI 
P-59A, P-59B, P-82A, P-65 and 
P-6Q and the oral evidence of the witnesses con- 
nected with them were not specifically referred to 
while the Judge dealt with the case against eaoh of 
the aoooaed Individually. It is also pointed out that 

15, (1909) 2 Cr, App. Rep. 2X7, Rex. v. Stoddart, 


and his report (Ex. P-158) were also not sufficiently 
pressed on the attention of the jury to enable them 
to understand that bombs whioh were used in the 
several dacoities were of the same type. 

On the general charge of criminal conspiracy it 
must be borne in mind that the immediate object 
of theconspiracy as mentioned in the charge framed 
against each of the accused was to commit dacoities 
and robberies. It wa3 with reference to this special 
feature of the charge that the learned Judge asked 
the jury at the outset to examine the evidence from 
that point of view only. The learned Judge explain¬ 
ed that conspiracy denoted an association or com¬ 
bination and an agreement to do an illegal act. The 
evidence which the learned counsel for the Crown 
ha9 brought to our notice has bearing only on the 
point of association. The fact that they were din¬ 
ing together in hotels could prove nothing more / 
than their association. It was in fact unnecessary to 
eDcnmber the charge with these details for the 
reason that, as remarked by the learned Judge in 
para. 46, the defence did not seriously attack the 
evidence produced by the prosecution to prove asso¬ 
ciation. The kind of association, which was more 
relevant such as being members of tho same political 
party, w&9 put to the jury and inasmuch as the 
fact of association was tacitly admitted by the 
accused there could have been no occasion for tho 
jury to be misled by the Judge's omission to refer 
to the accused persons habitually dining in the 
same hotel or hotels. A point was made of the fact 
that Narhar Patil, who used to entertain them at 
his expense, was earning a pittance of Rs. 12 per 
month. That may be so but ho was a Patil, that is 
a land holder &ud there is no evidenoe to disprove g 
hie ability to feed his friends occasionally. 

As to the omission to refer to tho evidence pointed 
out here while atatiDg the case against eaoh of the 
accused separately, it must be borne in mind that 
excepting two. the acquitted persons (the respon¬ 
dents) were charged with being members of criminal 
conspiracy only. The learned Judge prefaces that 
part of the charge to the jury by a reminder of the 
evidence which he had already discussed in con¬ 
nexion with their association, and warns them that 
direct evidence to prove an agreement to do an 
illegal act was necessary. In the earlier part of the 
charge the learned Judge explained in detail the 
implication of S. 10, Evidence Aot. While dealing 
with tho case against each of the accused ho again 
reminds the jury of the general evidence bearing on 
the point of conspiracy and in the sequel he asks the 
jury to take into account the incriminating letters, & 
the materials for preparing bomb9, tho note-book 
^containing the formula for preparing bomba and the 
faot that all the bombs were proved to have been of 
the same type. These faots are reiterated to impress 
upon their mind the relevancy of that evidenoe to 
the oharge of conspiracy. The learned Judgo goes 
further in stressing that the evidenoe was enough 
to prove complicity of some of the accused suoh as 
Kesheo, Raghuwir, Rama, Pandurang, Govind and 
Raghuram. 

The documentary evidence to whioh our attention 
was invited in this Court oonsists of letters that 
were seized from some of the accused. These letters 
had already been discussed in the argument of the 
Public Prosecutor and those which were important 
were explained and commented on by the Judge in 
para. 49 whioh covers 10 pages of the paper book 
Some of these documents such as Exs, P.s.O p q r/ 
P-8-K, P-4B, P-18-G, P-18-1, P-25-B and P -113 
are also specifically referred to in connexion with 
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missed. The respondents will be forthwith released 
from prison to which they were committed, under 1 
S. 427, Criminal P. C. 

B.K. Appeal dismissed. 


the cases against Shantaram, Pandurang, Dattatraya 
and Rajaram. The jury presumably took these 
documents into consideration against them ; never¬ 
theless they returned the verdict of not guilty against 
each of them. This is not a case in which the 
material evidence was not placed before the jury at 
|all. The material evidence was fully brought to the 
notice of the jury and commented on in that part of 
the charge which dealt with the general charge of 
[conspiracy and was referred to in general terms but 
not reiterated in detail in summing up the evidence 
against each accused. As to the confessions and the 
[approver's testimony, the learned Judge was not 
wrong in directing the jury that the confession of a 
[co-accused cannot be used to corroborate the evi¬ 
dence of an accomplice. That proposition was laid 
down in the well-known case, (1916) 2 K, B. 658, 16 
and their Lordships of the Privy Council in A.I.R. 
1936 P. C. 242 17 at p. 246 pointed out that the rule 
enunciated in that case as to corroboration is now 
virtually accepted as a rule of law. The learned 
Judge also took care to point out that the confession 
of a co-accused, though not strictly evidence, could 
be taken into consideration under S. 30, Evidence 
Act : see para. 17 (v) of the charge. 

Nor did ho fail to draw the attention of the jury 
to the wide scope afforded by S. 10, Evidence Act, 
for the admission of evidence in regard to the offence 
of criminal conspiracies. The jury must be presumed 
to know the contents of the documents including the 
letters or slips of paper in which the names of some 
of the accused persons were mentioned and they 
could not possibly have been led off their track by 
the mere omission by the Judge to particularise that 
evidence against each individual accused. In 41 Cal. 
1023 18 their Lordships of the Privy Counoil pointed 
out that a charge to the jury must be read as a 
whole and that the mere fact that the view of the 
Judge may not coincide with the views of others 
who look upon the whole proceedings in black type 
would not make it proper to treat such oase3 as cases 
of misdirection, if, upon the general view taken, the 
case has been fairly left within the jury’s province. 
The learned Judge in the case followed a certain 
method, which was to bring out the essential points 
in the evidence while dealing with the general 
charge of conspiracy and avoid repetition of the 
same while dealing with the case against each 
accused separately. It is likely that this procedure 
was regarded as quite sound at the time when the 
whole evidence was discussed and commented upon 
in detail by the counsel of either party. That pro¬ 
cedure may appear to be defective to others who 
look upon the whole proceedings in "black type." 
That may well be a matter of difference of opinion 
but it would not amount to a misdirection. The case 
for the Crown was ably presented by Mr. Hidaya- 
tullah and we feel that the learned Judge might 
rightly have declined to accept the jury’s verdict in 
respect of some of the respondents, but we consider 
that it would not be proper for us to interfere with 
the order of acquittal in the absence, as we have 
held, of any fundamental or glaring error of law in 
the Judge's charge to the jury. The appeal is dis- 

16. (1916) 2 K. B. 658 : 86 L. J. K. B. 28 : 115 
L. T. 453 : 60 S. J. 696 : 80 J. P. 446 : 25 Cox. 
C. C. 524, The King v. Baskerville. 

17. (’36) 23 A.I.R. 1936 P. C. 242 : 163 I. 0. 681 : 
37 Cr. L. J. 914 (P.C.), Mahadeo v. The King. 

18. (’14) 1 A.I.R. 1914 P. C. 116 : 23 I. C. 661 : 
41 I. A. 149 : 41 Cal. 1023 : 8 L. B. R. 16 : 15 
Cr. L. J. 309 (P. C.), Canning Arnold v. King 
Emperor. 
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Niyogi J. 

Seth Suraj Ratan Daga — Judgment - 
creditor—Applicant 

v. 

Kashishwar Dinanath Banerjee , InsoU 
vent and another , Receiver — Non - 
applicants. 

Civil Revn. No. 749 of 1940, Decided on 23rd 
February 1942, for revision of order of Dist. Judge, f 
Raipur, D/- 25th October 1940. * 

• Provincial Insolvency Act (1920), Ss. 14 
and 20—Attachment by creditor of debtor’s pro¬ 
perty-insolvency Court asking to deliver pro¬ 
perty to interim Receiver — Petition allowed to 
be withdrawn under S. 14 — Insolvency Court 
must return property not to debtor but to exe¬ 
cuting Court. 

The duty or jurisdiction to place the parties in 
status quo ante does not arise merely under S. 144, 
Civil P. C., but is inherent in the general jurisdic¬ 
tion of the Court to act rightly and fairly according 
to the circumstances towards all the parties involved : 
(’22) 9 A. I. R. 1922 P. C. 269, Rel. on. [P 133s] 

Where therefore the interim Receiver obtains 
possession from the executing Court under the orders 
of the insolvency Court, the insolvency Court, while 9 
permitting the debtor to withdraw his petition under 
S. 14, Insolvency Act, ought to return the property 
to the executing Court and not to the debtor. 

[P 133c,d,/] 

C. P. C. — 

(’40) Chitaley, S. 144 N. 34 Pt. 6. 

(’41) Mulla, Page 453 Pt. (m). 

V . V. Kelkar — for Applicant. 

R. O. Rau — for Non-applicant No. 1. 

ORDER. — This is an application by a oreditor 
of the insolvent for revising an order passed by the 
Distriot Judge, Raipur, in Miscellaneous Civil Appeal 
No. 17 of 1940, on 25th October 1940. The applicant 
is a judgment-creditor of non-applicant 1, K. D. 
Banerjee. In execution of a decree in Civil Suit 
No. 18 B of 1939 ho had attached certain moveable h 
property belonging to non-applicant 1. Pending those 
proceedings non-applicant 1 applied to the insolvency 
Court tor being adjudged an insolvent. There was 
no order adjudging him insolvent but the insolvency 
Court appointed under S. 20, Provincial Insolvency 
Act, non-applicant 2 as interim Receiver of the 
insolvent’s property and by an order dated 5th 
August 1939 it directed the executing Court to hand 
over the attached moveable property to the Receiver 
under S. 52, Provincial Insolvency Act. Non-appli¬ 
cant 1, however, prevailed upon some of his credi¬ 
tors to compound their respective debts by accepting 
four annas in the rupee. Non-applicant 1 evidently 
paid off some creditors and deposited some amount 
in Court for payment to others. Thereon, the insol¬ 
vency Court permitted him to withdraw his appli¬ 
cation under S. 14, Provincial Insolvency Act and 
ordered the Receiver to return the property to him. 
Against that order the applicant, judgmont-creditor, 
appealed to the Distriot Judge, Raipur, on two points: 
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(1) That the application ought not to have been 
a permitted to be withdrawn under S. 14, Provincial 

Insolvency Act. 

(2) That the property which the applicant, cre¬ 
ditor, had attached in execution of his decree against 
non-applicant 1 should have been restored to the 
executing Court from whom the receiver took it in 
his possession under the orders of the insolvency 
Court. 

The first point has no substance inasmuch as the 
applicant had himself agreed to the debtor’s with¬ 
drawing his application under S. 14, Provincial 
Insolvency Act. Thesecond point, however, deserves 
consideration. That raises the question a3 to the 
effect of the application made by the debtor in the 
insolvency Court on the attachment which had been 
effected by the applicant-creditor, in execution of 
his decree against him (non-applicant 1). It most 
> bo borne in mind that there was no adjudication 
and, consequently, S. 28, Provincial Insolvency Act, 
did not come into operation to vest the insolvent’s 
property in the insolvency Court or the receiver. 
The debtor continued to be owner of all his property 
and would have lost his right to deal with the pro¬ 
perty if only he had been adjudged an insolvent. 
Consequently, the attachment also would remain 
unaffected. The attachment and the execution pro¬ 
ceedings would at best be deemed to be under 
suspended animation during the time the insolvency 
Court was seized of the insolvency proceedings. The 
insolvency Court evidently purported to act under 
S. 52, Provincial Insolvency Act, when it intimated 
to the executing Court that it might deliver posses¬ 
sion of the attaohed property to the receiver on his 
application. But it has been held in several cases 
noted at page 517 of Ohose’s Provincial Insolvency 
Aot, 11th Edn., that the section does not authorise 
an interim receiver appointed under S. 20 of that 
Aot to apply for getting possession of the insolvent’s 
property from the executing Court. Be that as It 
may it is indisputable that the interim receiver 
obtained possession from tho executing Court under 
the orders of that Court as I find from the order- 
sheet that on 5th August 1939 the insolvency Court 
sent a notice to the executing Court requesting it to 
deliver possession of the attaohed property to the 
recoiver on his application for tb9 same. The pro- 
perty thus passed into the possession of the interim 
receiver not from the debtor but from the executing 

t Court which undor O. 21, R. 43, Civil P. C. f had 
ized the moveable property of the debtor by attach¬ 
ed. 

The short question is whether the insolvency 
Court, after having permitted the debtor to with- 
draw his petition under 8. 14, Provincial Insolvency 
Act, ought to have returned the property to the 
executing Court or to the debtor. It cannot be over¬ 
looked that the property was under attachment at 
the instance of tho applicant and was in the custody 
of the executing Court for purposes of execution. 
The ettoot of tho attachment was to prevent prlvato 
alienation of the property by the debtor. Had the 
insolvency proceedings not intervened the applicant 
creditor, would have been entitled to bring the pro¬ 
perty to sale in satisfaction of his decree. That right 
of his has been destroyed by the order of the Insol¬ 
vency Court returning the property to the debtor. 
The proper oourse for the insolvency Court was to 
follow the principle of S. 144, Civil P. G„ as it was 
under an obligation to cause suoh restitution to be 
made as would, so far as may be, place the parties 
in possession whioh they would have occupied but 

IW H 6 P r “ eedin 8 J ' » pay be conceded 

that S. 144, Civil P. G„ may not in terms apply to 
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the case although S. 5, Provincial Insolvency Act, g 
endows the insolvency Court with all the powers of ? 
a civil Court. It was, however, pointed out by theirj 
Lordships of the Privy Council in 2 Pat. 10* at page; 

16 that the duty or jurisdiction to place the parties! 
in status quo ante does not arise merely under Sec-| 
tion 144, Civil P. C., but is inherent in the general! 
jurisdiction of the Court to act rightly and fairlyf 
according to the circumstances towards all parties* 
involved. The restitution of the property to the! 
debtor is manifestly unfair and prejudicial to the 
creditor who had attached the property and who 
but for the interference of the insolvency Court 
would have been entitled to cause the property to be 
sold for the satisfaction of his decree. The insol¬ 
vency Court’s order has obviously deprived the ap¬ 
plicant of the advantage which he had obtained in 
due process of the law and has thus contravened 
the principle underlying the rule of restitution as / 
pointed out by the Judicial Committee in the above- 
mentioned case. 

For the foregoing reasons I set aside tho order of 
the lower appellate Court and direct that the pro¬ 
perty, whioh had been attached by tho applicant and 
was in possession of the executing Court, should bo 
delivered back to that Court. The application suc¬ 
ceeds with costs. Counsel fees Rs. 15. 

R.K. Application allowed . 

1. (’22) 9 A. I. R. 1922 P. C. 269 : 69 I. C. 278 : 

49 I. A. 351 : 2 Pat. 10 (P. C.), Jai Berhma y. 

Kedar Nath Marwari. 
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Vivian Bose J. 

J.V. G. Lobo , Proprietor , Royal Hotel , 
Jubbulpore — Accused — Applicant 

v. 

Emperor . 


Criminal Revn. No. 43 of 1942, Decided on 18tb 
August 1942, from order of Addl. Sessions Judge 
Jubbulpore, D/- 15th November 1941. 

(a) C. P. Excise Act (2 of 1915) — Rules 
under, R. 498 — Duty-paid foreign liquor — 
R. 498 Is ultra vires. 

Rule 498 has no application to foreign (duty, 
paid) liquor and if it hae, it is to that extent ultra 
vires ‘ [P 134?] 

(b) C. P. Excise Act (2 of 1915), S. 37— 

Rr.84 (7) and 498—Rules so far as they attempt 
to regulate purchase or indent of liquor ar^ 
ultra vires. H e 

Since the Act nowhere prohibits or regulates or 
restriots the purohaso or indent of liquor, whether 
foreign or otherwise, no suoh prohibition or restrie 
tion or regulation can be imposed by the rules 
Rules 84 (7) and 498 are consequently ultra vires in 
so far as they attempt to regulate the purchase or 
indent of liquor. [p 135c j 

(c) C. P. Excise Act (2 of 1915), S. 37 —Pur¬ 
chase and import are not same. 

Import and purohase are not the same. One can 

parohase without importing. And also one can 

import without purchasing. jp 

(d) C. P. Excise Act (2 ol 1915), Ss. 10 28 
Pass applied for but wrongly refused — Person 

granted? 8 ‘ 3 *° ** P ° l In pOS,,Ion ol P«s being 

Where a lioensed vendor has Imported duty n .M 
foreign liquor without a pass atK had Ippffi 


0 
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a for a pass and one was wrongly refused, he is en¬ 
titled to be placed in the same position, he would 
have been in, if the pass had been granted on that 
day. [P 136c] 

(e) C. P. Excise Act (2 ol 1915), S. 10 —- 
Import—Date of liquor crossing border whether 
crucial (Qncere). 

As there is a distinction between transit and im¬ 
port and until the goods reach their destina¬ 
tion they are only in transit, it is doubtful in the 
case of import of excisable article whether the cru¬ 
cial date is the date when the liquor crossed the 
border. [P 136 c] 

IP. C, Dutt and P. Lobo — for Applicant. 

J. Sen , Advocate-General — for the Crown. 

ORDER—This is another case in which trouble 
b has arisen through defective drafting and an omis¬ 
sion to study an Act with sufficient care to see that 
the rules framed under it conform to its provisions. 
The applicant was convicted in a summary trial 
under S. 34 (a), Excise Act, and under S. 37 read 
with R. 498, for (a) the illegal import of foreign 
liquor into Jubbulpore and (b)for illegally indenting 
for the same from Bombay. 

The cballan merely states that there was illegal 
import of the liquor and says nothing about a 
wrongful indenting, but the statement made by the 
Excise 8ub-Inspector on 30th May 1941 sets out 
that the applicant illegally indented for 64 quarts 
of Britannia beer on 25th November 1940 and on 
30th November 1940 without first paying the licence 
fees and obtaining a permit and that he further 
illegally imported the Bame on 13th December 1940 
without paying the necessary licence fees and with¬ 
out obtaining a licence or permit. Before a convic¬ 
tion can be obtained on either of these counts, the 
Crown must show that it is necessary under the 
law to pay fees and obtain either a licence or a per¬ 
mit for the indent and import of foreign liquor. No 
such law appears to be in existence so far as indent¬ 
ing is concerned, and the sections and rules relied 
on by the lower Courts and the Crown either do not 
make any such provision or, in so far as certain of 
the rules are concerned, are ultra vires. As regards 
import, the rules prescribe no fee and as a pass wa9 
applied for before the goods arrived, the rules have 
not been contravened. I will deal first with the 
matter of illegal indenting. The conviction is based 
on S. 37 of the Act, read with R. 498. Section 37 
merely 6ays : 

"Whoever is guilty of any act or intentional 
d omission in contravention of any of the provisions 
of the Act, or of any rule, notification or order 
made, issued or given thereunder and not otherwise 
provided for in this Act, shall be punishable,” etc. 

It was admitted on behalf of the Crown that the 
Act itself makes no direct provision in this behalf 
but reliance was placed on R. 498. That rule, how¬ 
ever,deals with purchase and not with indenting. Now 
it may well be that in a given case the two are the 
same because the indent and the purchase arise out 
of the same act, and indeed that was the argument 
advanced before me. But if there is a distinction, 
then it is no use relying on a rule which deals with 
the matter of purchase for the purpose of obtaining 
a conviction on, what on this assumption wonld be, 
an entirely separate and distinct matter. On the 
other hand, if there is no distinction and an indent 
is equivalent to purchase, then, as the Act and the 
rules deal specifically with the matter of purchase, 
the matter must be dealt with along these lines. If 
hat is done in this case we reach the result that 


the Jubbulpore Court had no jurisdiction because 
the purchase was made and completed in Bombay * 
and consequently the offence, if any, was committed 
there. Both the lower Courts find on the facts that 
the purchase took place at Bombay, and I agree 
that that is the only conclusion possible on the 
facts found. 

The facts are that the applicant, who is the pro¬ 
prietor of the Royal Hotel at Jubbulpore, holds a 
licence in Form F.L. 3 for the sale of foreign 
liquor. The fees for this have been duly paid and 
there is no complaint against him in respect of any 
sale. He placed orders by letter with Plummer 
Bros. <fc Co. in Bombay on 25th and 30th November 
1940 for the despatch of 64 quarts of foreign beer. 
The order was accepted at Bombay and the goods 
were despatched on 2nd December by goods train. 
They reached Jubbulpore on 8th December. It is 
admitted that there was no intention on the part of / 
the applicant to defraud Government of any of its 
fees or lawful dues and it is admitted that there 
was no attempt at concealment. On the contrary, 
the applicant credited money into the treasury on 
6th December 1940 (two days before the goods 
reached Jubbulpore) for a permit, and the money 
was accepted. He was, however, honest enough to 
tell the authorities that the goods had already been 
despatched and thereupon the authorities refused 
to issue a permit. 

On 7th December 1940 the applicant was in¬ 
formed by Ex. P-3 that he had committed an 
offence against the Excise Act and that he would 
be prosecuted. He was however told on 12th Decem¬ 
ber 1940 (Ex. P-7) that he could take delivery of 
the consignment. The moment he did so, the beer 
was confiscated. I have already pointed out that the g 
purchase was at Bombay and that, therefore, the 
offence of illegal purchase, if any, was committed at 
Bombay. But that apart, R. 498 has no application 
to foreign liquor of the kind we are dealing with 
here, and if it has, it is to that extent ultra vires. 
Foreign liquor is of two kinds as R. 84 (7) indicates. 
There is "Indian made foreign liquor," and there is 
foreign liquor imported into British India from 
abroad and which is liable on such importation to 
duty either under the Sea Customs Act, 1878, or the 
Tariff Act, 1894. It is admitted that the liquor wo 
are dealing with here falls into the latter class. 
Section 25 (3) (i) provides that : 

"Notwithstanding anything contained in sub-s. (1): 

(i) duty shall not be imposed thereunder on any 
article which has been imported into British India 
and was liable, on such importation, to duty under 
the Sea Customs Act, 1878, or the Indian Tariff Act, * 
1894." 

As the liquor in question here was liable to such 
duty, no further duty could be imposed on it. But 
the Crown contends that Government is not impos¬ 
ing a doty. It is merely collecting a licence fee. But 
even that it cannot do unless it is authorized to do 
so under the Act. The only matters which the Act 
permits are the following. Chapter 3 of the Act, and 
In particular S. 8, empowers Government to prohibit 
the import, export and transport of any intoxicant 
except upon payment of such duty as may be pres¬ 
cribed. Neither the indent nor purchase of liquor 
falls under this. Chapter 4 deals with the manu¬ 
facture, possession and sale of intoxicants. Again 
this does not include purchase or indent. Chapter 5 
sets out the matters on which duty and fees can be 
levied under the Act. They include the import, 
export, transport, manufacture, cultivation, etc., of 
excisable articles but do not include indent and pur¬ 
chase. Chapter 6 entitles Government to collect fees 
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a on licence, permits and passes “granted under this 
Act.*' Therefore, before, Government can frame roles 
for licence or collect fees, it mugt be empowered to 
do so under the Act. The Act (as distinct from the 
rnles) nowhere authorises the collection of a fee or 
requires the possession of a licence in respect of the 
purchase or indent of liquor. 

Chapter 7 deals with offences and penalties. It 
refers to several matters suoh as the import, export, 
transport, cultivation, etc., of excisable articles but 
does not touch either the question of purchase or 
of indent. Section 37 is more general and makes 
punishable a contravention of (1) any of the provi¬ 
sions of the Act, or (2) of any rule, etc., “made, 
issued or given” under the Act and not otherwise 
provided for. It was admitted that there is no speci¬ 
fic provision in the Act dealing with the purchase 
, or indent of liquor but it was contended that Gov- 
v ernment had power to frame rules dealing with 
this under the general power conferred on it under 
S. 62 (I) and in particular under S, 62 (2) (d), (g) 
and(h). Section 62(2)(d),(g)and(h) refer to matters 
which are specifically covered by the Act, some of 
which I have already indicated. It does not deal with 
purchase and indent. And as far as the general 
power is concerned, all that S. 62 (1) says is that : 
“The Provincial Government may make rules for 
the purpose of carrying out the provisions of the 
Act.” 


Unless therefore the Act prohibits the indent or 
purchase of liquor, no rules in respect of that can be 
framed. For example, it is obvious that the Provin¬ 
cial Government could not under the guise of the 
rule-making power prohibit a man from drinking a 
glass of sodawater in his own house without a 
licence or a permit, nor could it puniah him for 
purchasing whisky in New York for sale in London. 
Even if such a purchase and sale were arranged 
from within the province, the Provincial Govern¬ 
ment could not frame rules to atop it because the 
Act nowhere deals with those matters. Similarly, in 
that tho Act nowhere prohibits or regulates or res¬ 
tricts the purchase or indent of liquor, whether 
[foreign or otherwise, no such prohibition or restric- 
«tion or regulation can be imposed by tho rules. 
Rules 84 (7) and 498 are consequently ultra vires in 
so far as they attempt to regulate tho purohase or 
indent of liquor. 

It was argued next that, in any case, import In¬ 
cludes purchase because one cannot import without 
purchasing. If that is so, then there can be no eepa- 
rato conviotion in respect of the purchase, but as a 
matter of fact the two are not the same. One can 
purchase without importing, as for example when a 
merohant in India buys in New York and sells in 
|London or leaves tho liquor in the States for con- 
sumption there. And again, one can import without 
|purchasing. One may receive a gift from a friend, or 
.one may be an agent receiving goods from his prin¬ 
cipal for sale locally. All this would involve an 
importing but not a purohase. I turn now to the 
question of importation. This is dealt with by the 
Aot and the question is whether the liquor in ques¬ 
tion was imported in contravention of the provisions 

A °l therea n<ler because 

that 13 what S. 34 (a) whioh creates the offenoe re¬ 
quires. It will be neoeasary first to consider the 
provisions of the Act. Section 10 states that: 

exce f din 8 B ° oh quantity as the 
Prorinoial Government may by notification pres- 

' 'J* 6 lm P° rted .except under a pass 

StWeAot *° h* iBSU6d “ Dder th ® pr0Ti9 i° D3 


But the proviso Btates : *] 

“Provided that in the case of duty-paid foreign * 
liquor such passes shall be dispensed with unless tho 
Provincial Government shall,by notification, other¬ 
wise direct with respect to any local area.” 

In the absence of notification then, the position is 
that all duty-paid foreign liquor (the liquor in ques¬ 
tion here comes under that category) can be im¬ 
ported without a pass. But a notification was issued 
in this case. It is Notification No. 1481-1523-VHI 
dated 22nd December 1938. It says that duty paid 
foreign liquor shall not be imported in certain areas 
(which include Jubbulpore) without a pass issued 
under the provisions of the Act, Therefore, a pass 
was necessary for the import of this beer into 
Jubbulpore. The next question is, how was the pass 
to be obtained and what fees could be charged in 
respect of it? I have already pointed out that no 
fresh duty could be levied because of S. 25 (3). All / 
that we have to see therefore is whether the Act 
authorises the levy of a fee for passes and we find 
that it doe9. Section 28 says : 

“Every . . . pass granted under the Act 

(a) shall be granted 

(i) on payment of such fees (if any), 


(ni) subject to such restrictions, and on such con¬ 
ditions, and 

(b) shall be in such form etc. ... as the Provin¬ 
cial Government may direct . . . by rules made under 
S. 62 . . 

What we now have to see therefore is whether the 
rules authorise the levy of a fee for these passes. 
Tho rules relied ou by tho Crown are 453, 493, 496 
and 498. Rules 453 9tates: 

Foreign liquor ... on which duty of customs 
has beon levied and paid ... is exempt from all 
restrictions regarding import into the Central Pro¬ 
vinces and Berar unless the Local Government 
otherwise directs (S. 10. Excise Act). No restrictions 
on this kind of liquor have so far been imposed and 
it can therefore be imported by privato persona in 
any quantity without any. formalities. Import by 
licensed vendors must, however, be covered by a 
pass (Form F.L.13), granted by the Deputy Com¬ 
missioner of the district of import.” 

Now this rule is of course obsolete so far as tho 
first portion is concerned becauso of the notification. 
(But m spite of that it has not been amended.) 
Howover, I am not concerned with a private person 
in this case. The applicant is a licensed vendor and 
ao it was inoumbent upon him to obtain a pass in 
Form F.L. 13. But this rule does not levy a feo. 
All it requires is a pass in a particular form. The 
other roles quoted do not apply. Rule 493 relates 
to licenses In Form F.L. 1. 2 and 3 and is confined 
to the quest on of salo and not import of foreign 
liquor. U states that the license fees preeoribed for 
the sale shall be recovered before any permit for 
purchase in Form F.L. 13.14 or 14-A is issued. At 
the moment we are dealing iwith the matter of 
import and not of purchase and I have 1 
pointed out that the rules whioh purport torogulatl 
the purchase of foreign liquor are ultra virra 
Ru!o 496 states that license fees are to be orndltAd 
into the treasury and shows how the oredtts ^e^to 
be made. Rale 498 refers to the purohase im£>rt of 
Indian-made foreign liquor and sales. It has nothin,! 
to do with the import of duty-paid formon V 
We are left therefore with the foot that no feeX^ve 
been prescribed for the pass to iim»rt 
foreign liquor and that the only restriction lm^ 
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Incidentally it is to be noticed that this form relates 
to the purchase and not import of liquor but that 
of course is neither here nor there except that it 
illustrates the slovenly manner in which the rules 
have been framed. The pass is only a token denot¬ 
ing that permission to import has been given and 
if Government chooses to prescribe a form which to 
most persons would appear inappropriate, that does 
not destroy its value as a pass nor does it nullify 
Government’s power to insist by rule that it must 
be obtained. 

Now S. 28 states that the permit shall be granted 
subject to the payment of such fees, if any, as may 
be prescribed. The Act itself therefore contemplates 
an issue of passes without the payment of fees in 
given cases. Unless therefore fees are expressly 
prescribed, Government is bound to issue the pass 
without fee or further fuss upon an application 
b being made to it to that effect. As a matter of fact, 
fees were paid in this case though that was un¬ 
necessary, and even according toGovernment's view 
of the matter, they were paid in full. The excise 
authorities therefore had no right to refuse to issue 
the pass unless the liquor had already crossed the 
borders of at least this province. Actually, the area 
is smaller because under the notification it was not 
necessary to have a pass in places where the Central 
Provinces and Berar Prohibition Act of 1938 was in 
force. But I need not complicate this question fur¬ 
ther by enquiring into that because there is nothing 
to show that the liquor had crossed the borders of 
the province before the pass was applied for. All we 
know is that the liquor was despatched from Bom¬ 
bay on 2nd December 1940. The pass was applied 
for on 6th December 1940. The consignment reached 
c Jubbulpore on 8th December 1940 and that the 
applicant was challaned for having received it on 
13th December 1940. The Excise Sub-Inspector 
states as P. W. 1 that the goods reached Jubbulpore 
on the 8th evening and says that he does not know 
when they crossed the border into the province. 
That being so, the applicant must be acquitted. It 
is true he imported the goods without a pass but he 
applied for a pass and one was wrongly refused. If 
he had been given the pass on the 6th when he asked 
for it, no question of illegal importation would have 
arisen. The applicant is entitled to be placed in 
the same position he would have been in if the pass 
had been granted on the6th, as it should have been. 
I do not decide in this case that the crucial date is 
the date when the liquor crossed the border because 
it may be that a closer study of the Act and the 
rules will reveal that there is a distinction between 
“ transit and import and that until the goods reach 
their destination they are only in transit. The 
application is allowed. The conviction and sentence 
are set aside. The fine, if paid, will bo refunded 
and the confiscated consignment will be handed 
over to the applicant without delay. 

B.E. Application allowed. 
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Vivian Bose J. 

Ganpat Govind Patil — Decree-holder — 

Appellant 


v. 

Mt. Nathabai wlo Tikaram Kunbi — 
Judgment-debtor — Respondent . 

Misc. Second Appeal No. 214 of 1941, Decided on 
23rd February 1942, from appellate order of Addl. 
Diet. Judge, Nimar, D/- 21st January 1941. 


(a) C. P. Tenancy Act (1 of 1920), Ss. 12, 13. 
14,25 and 26—Transfer by tenant in contraven- ° 
tion of S. 12—Tenant's widow put in possession 
under Ss. 13 and 14 — Lambardar can execute 
decree obtained against tenant against widow 
and can eject her under Ss. 25 and 26. 

When a transfer in contravention of S. 12 is 
avoided and a person is put in possession of the 
tenancy under Ss. 13 and 14, the old tenancy is not 
extinguished in such cases and the new tenant 
enters, not indeed as heir (because there is neither 
civil nor actual death), but on the same terms and 
conditions as he or ebe would have entered had the 
tenant died. Hence a lambardar can execute against 
the successor of an occupancy tenant (put in posses¬ 
sion under Ss. 13 and 14) a decree for arrears of 
rent which he obtained against the tenant. The 
action of the Revenue Officer under Ss. 13 and 14 # 
in determining the tenant’s liabilities does not put 1 
an end to the landlord’s rights regarding arrears 
which the Revenue Officer leaves untouched. The 
lambardar can eject the successor under Ss. 26 and 
26 of the Act as he could have ejected the tenant: 
Cate law discussed. [P 136(7 J P 1376,/) 

(b) Interpretation of statutes — Aims of 
Legislature should be tried to be furthered. 

Whenever there is doubt or room for reaching a 
decision either one way or the other, the endeavour 
should be to further, as far as that is practicable, 
the aims of the Legislature as gathered from the 
Act itself. [P 137c) 

C. P. C. — 

(’40) Chitaley, Preamble, Note 7. 

9 

R, S. Dabir — for Appellant. 

S. R. Mangrulkar — for Respondent. 


ORDER—This is a case in whioh a lambardar 
seeks to execute against the successor of an occu¬ 
pancy tenant, a decree for arrears of rent which he 
obtained aginst the tenant. The facts are as follows. 
One Tikaram was the occupancy tenant of the 
holding in question. His rent fell into arrears and 
so the lambardar sued him and obtained a decree 
for the years 1932-33, 1933-34 and 1934-35. Soon 
after the decree Tikaram transferred his holding to 
a third person who has passed out of the picture. 
The transfer contravened tho provisions of S. 12, 
O. P. Tenancy Act, and so the lambardar (plaintifl) 
applied to the revenue authorities under S3. 13 and 
14 for being placed in possession. Notices were 
issued as contemplated by S. 14(2) and the Revenue 
Officer, after considering the various claims, put 
Tikaram’s widow in possession. He also determined, 
in accordance with the rules framed under S. 109 
(see S. 13), that the widow should accept the 
liabilities of Tikaram for the arrears of rent due 
for the years 1935-36, 1936-37 and 1937-38. He did 
not include in this the arrears for the years in 
respect of which the decree was passed. Quite apart 
from the question whether there were any "arrears * 
once the decree was passed he could not have done 
so under Note (1) to R. 3 which limits his powers 
to arrears for the three years preceding either the 
application or the transfer or the date fixed by him 
under R. 1, it is not clear which. The result is that 
the plaintiffs decree is unsatisfied. Of oourse the 
plaintifl can still proceed personally against his 
judgment-debtor Tikaram but that is not much 
consolation in this case because Tikaram, even il 
he is still available, is a man of straw. The ques- 
tion is whether the plaintifl can eject the widow 


h 
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under Ss. 25 and 26 of the Act as he could have 
0 ejected Tikaram. 

That will depend partly upon the character in 
which the widow enters into possession. Does 9he 
enter aa heir of her husband, or as his successor in 
interest, or is there a complete determination of 
the old tenancy and the creation of a fresh one so 
as to constitute the new tenant a fre9h stock of 
descent and so forth ? The answer is of considerable 
importance because where, as here, a woman i9 
placed in possession, if she forms a fresh stock of 
descent the tenancy would presumably devolve on 
her death as her stridhan; also, she would have 
an indefeasible right of surrender. But if she is the 
successor in interest of her husband and enters on 
the 6ame terms as she would have entered as his 
heir on his death, then her interests are the limited 
interests of a Hindu widow and, among other things, 
b she would not be able to surrender so a3 to defeat 
her husband’s reversioners, 30 N.L.R. 1751 and 27 
N.L.R. 186, 1 2 3 4 or even to abandon the holding so as 
to defeat their rights, L. P. A. No. 41 of 1938. 5 In 
my opinion, the old tenancy is not extinguished in 
such cases and the new tenant enters, not indeed as 
heir (because there is neither civil nor actual death), 
but on the same terms and conditions a9 he or she 
would have ontered had the tenant died. I reach 
this conclusion for the following reasons. First and 
foremost, it has to be remembered that all these 
provisions with which we are dealing are designed 
to protect the heirs of a tenant and to preserve to 
them, as far as that can be done tho very special 
estate of inheritance which the Tenancy Act and its 
predecessors have created. That is the broad aim of 
the Legislature. It therefore behoves Courts when 
c interpreting the Act to give effect to that object as 
far as they can, bearing in mind of coarse all the 
usual rules of interpretation. I do not mean to 
suggest, for instance, that any express provision can 
or should be contravened. But whenever there is 
doubt or room for reaching a decision either one 
way or the other, the endeavour should be to fur- 
ther, as far as that is practicable, the aims of the 
Legislature as gathered from the Act itself. 


In the next place, it mu9t be borne in mind that 
the situation we are considering can only arise when 
there is a transfer in contravention of S. 12. Now 
it has been held in maoy cases that that section 
does not render transfers which contravene its pro- 
visions void. They are only voidable, and that by a 
limited class of persons and in a very special and 
limited way. See for example 22 N. L. R. 86.* It 
^ ia clear then that the Act does not contemplate a 
determination of the tenanoy by transfer any more 
than it does by death. The estate created is not 
only heritable but is also transferable, though to a 
limited extent. If the act of transfer does not deter¬ 
mine the tenanoy, then what does ? A heritable and 
transferable tenancy cannot be determined except in 
one of the ways recognised by law, e. g., forfeiture, 
surrender, abandonment, expiry of the term and so 
forth, or when that is the oaae, by special enact¬ 
ment. But the Central Provinces Tenancy Act says 
nothing about determination in these cases though 
it expressly determines the ten ure in another olass 

1. (’84) 21 A.I.R. 1934 Nag. 89 : 150 I.G. 858 : 80 
N.L.R. 175, Mt. Kaushilya v. Ghansbyamsingh. 

2. (*31) 18 A.I.R. 1981 Nag. 120: 183 I.C. 885 : 27 
N.L.R. 186 (F.B,), Prem Narayan v. Jhado, 

3. Reported in ('42) 29 A. I. R. 1942 Nag. 108 

Murlidhar v. Hazarilal. ^ ’ 

4 . (»28) 13 A.I.R. 1926 Nag. 345 : 94 I.C. 941 : 22 

N.L.R. 80, Waman Rao v. Shrawan, 


of case dealt with in S.98. Then again, viewing the 6 
matter historically I bad occasion to remark in 
I. L. R. (1940) Nag. 348* at p. 376 that the rights 
given to the heirs of a transferring tenant by Ss. 13 
and 14 are nothing but modified versions of rights 
which were originally rights of pre-emption. Now, 
as to that, it has been held that a right of pre¬ 
emption is basically a right of substitution : see 5 
A. L. J. 752.8 xhe heir, therefore, in a sense, steps 
into the shoes of the transferee and thus acquires 
the tenancy subject to all its liabilities just as much 
as he would have done had he succeeded as an heir 
on death. 


Of course this is not wholly accurate. Tho right 
as it now exists is a very modified form of pre¬ 
emption and so the analogy must not be pressed too 
far. I think for example, though I do not decide 
that because the question is not before me and was 
not argued, that tho heir does not necessarily 
become a fresh stock of descent and that when a 
Hindu female takes sbo takes the Bame estate as 
she would have taken on inheritance. But it serves 
to show that on general principles it is unlikely 
that the Act contemplated a determination of the 
tenanoy. A9 I have indicated, odb serious conse¬ 
quence in 60 holding would probably be that a Hindu 
female would become a fresh stock of descent. This 
would defeat tho evident intention of the legislature 
to make these tenancies subject to certain excep¬ 
tions, heritable tenures devolving according to per¬ 
sonal law. The next question is whether tho action 
of the revenue officer under Ss. 13 and 14 in deter¬ 
mining the tenant’s liabilities puts an ond to tho 
landlord’s rights regarding arrears which the: 
revenue officer leaves untouched. The Act cer¬ 
tainly does not say so and I think it unlikely that 
that could have been intended. 

It i9 true the various Tenancy Acts have created 
special tenures and that therefore when tho Act 
“prescribes a special remedy for the contravention 
of one of its prohibitions it mu9t bo taken that the 
intention was to limit the party seeking a relief to 
the special remedy prescribed” but the Act also gives 
the landlord other remedies and prescribes special 
means of redress in respect of them. It must not 
therefore be construed in suoh a way as to neutra¬ 
lise these other remedies. The landlord ia permitted 
to sue in the civil Courts for arrears of rent but is 
limited to executing his decree in a special way so 
far as ejectment is concerned. Therefore, as he has 
been given these rights expressly it would be wrong 
to construo Ss. 13 and 14, when that is not inevit¬ 
able, in suoh a way as to make the effectiveness of 
the civil Court's deoree dependent upon tho revenue 
officer's action, especially aa the revenue offioer is 
not allowed by the rules to take into consideration 
arrears more than three years old. Also, if a line of 
decisions whioh hold that once a deoree is passed 
the original liability goes and a fresh liability under 
the deoree springs into existence is to apply, then in 
no event could the revenue offioer take tho deoretal 
debt into consideration, however recent the arrears 
becauso on that view tho deoree is neither an “arrear‘' 
nor “an advance for necessary expenses of oultlvn 

Snl ]■ t0 * ° b3 . e ™ d ‘be Act itself dots 
not place these limitations on the revenuo officer's 

powers. They are to be found in the rules. 


/ 


5. (’40) 27 A. I. R, 1940 Nag, 49 : 180 T. q vq 
O hirUoo 1940 Na *’ 848 ' Pox ^ arftm Ja 8°ba v. Rai 

6. (’08) 5 A. L. J. 752, MaJkhan Singh v. K&s 
1 rssud. 
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a I hardly think the matter would have been left 
thus if this had been the intention of the Legis¬ 
lature. It provides such an easy way out for a dis¬ 
honest tenant. All he ha3 to do is to transfer to a 
relative or friend not in the line of heirs, then put 
up his wife to apply under S. 13 and once she is 
plaoed in possession, the landlord loses his only 
effective remedy. The wife in turn can play the same 
game and get the husband back as her heir purged of 
all his original liabilities under the decree because he 
is now a new tenant. And so the merry cycle would 
continue leaving the landlord quite helpless. No 
Court can hold that to be the law unless driven to 
it. The usual rule is that the assignee of a tenant’s 
rights is liable for arrears in the same way as the 
original tenant (barring personal responsibility) be¬ 
cause of the privity of estate between the landlord 
and himself. See I.L R. (1940) Nag 3485 at p . 365. 

6 That is the English rule and was applied to occu¬ 
pancy tenures in this Province by Ismay J. C. in 16 
C.P.L.R. 65 7 at pp. 56, 57. The Act which applied 
there was the Central Provinces Tenancy Act of 
3898 but its provisions on these matters were much 
the same. Section 52 of the old Act corresponds to 
S.25 of the new (that is, the Act of 1920), and S.85 
toS. 24. And as regards the prohibition on transfer, 

S. 46 (3) corresponds in its broad outlines to S. 12 of 
the present Act (Act 1 of 1920) and Ss.47 and 48 to 
Ss. 13 and 14. That was a case of devolution, the 
person proceeded against being the heir of the origi¬ 
nal tenant who had died leaving rent in arrears. It 
seems to me that the rule must apply with even 
greater force against an heir who comes in under 
S. 13 or S. 14. The following passage from the judg¬ 
ment is relovant : 

“The person upon whom the right of occupancy 
devolves is not bound to accept the tenancy, but if he 
does accept it he must do so subject to its burdens, 
and one of those burdens is the legal liability to pay 
the rent whioh is in arrear aud a suit for which is 
uot barred by limitation .... The condition to pay 
rent due and in arrear whioh is part of the contract 
of occupancy follows tho land and affects the person 
upon whom the right of occupancy devolves and 
who accepts the position of an occupancy tenant in 
succession.** 

Of course, any sum which the revenue officer 
determines under S. 13 would be credited towards the 
arrears due for the period covered by tho order but I 
do not think the intention i8 to oust tho civil Courts 
and to vest the revenue officer with the power to 
determine the extent of the arrears and to limit the 
sum recoverable to the arrears for three years irres¬ 
pective of decrees already obtained or to bo obtained 
and of other rights. What S. 13 says is that posses¬ 
sion is to be “subject so far as the revenue officer 
ma y • . . . determine, to his (that is, the appli¬ 
cant 8) acceptance of the liabilities of the tenant 
for arrears . . , M What therefore the revenue officer 
is empowered to do is to determine in a rough and 
ready way the figure which in his opinion the appli- 
'ant ought to accept as a condition precedent to 
beiD 8 placed in possession. I hardly think that 
would be the language employed if the intention was 
to oust the civil Courts altogether in the manner 
for which the respondent contends here. The learned 
Judge of the lower appellate Court considers that 
the tenancy is a new one when the widow steps in 
t'ut I do not think that is right. He also thinks 
that if the landlord is seeking to eject Tikaram, the 
original tenant, he has already done that because 

7. (’03) 16 0. P. L. R. 55, Mt. Janki Bai v. Mt. 
Bayabai. 


Ganpati Tdkaram A, | # 

Tikaram is no longer in possession, but that a^ain 
is not so. The landlord’s rights under a decree for fl 
arrears are to eject the tenant and to be given pos¬ 
session himself in such a way as to enable him to 
create such fresh tenancies as he chooses or, if he 
prefers that, to cultivate the land himself. The 
revenue officer has not ejected Tikaram. He has 
ejected, if he has ejected anybody, Tikaram’s trans¬ 
feree, which is a very different matter. It was argued 
in the first Court that the widow is not in any event 
a representative in interest of Tikaram and so can¬ 
not be proceeded against in execution but that failed 
in the lower appellate Court and in ray opinion 
rightly. She is a privy within the meaning of I.L.R. 
(1938) Nag. 431. 8 The appeal succeeds with costs in 
all three Courts. The orders of the lower Courts are 
set aside and execution will now proceed according 
to law. 

B-K. Appeal allowed, t 


8. (’38) 25 A. I. R. 1938 Nag. 129 : 172 I. C. 949 : 
I.L.R. (1938) Nag. 431, Ahsan Hussain v. Malna. 
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Gulabrao Dada Patil and another — 
Defendants — Applicants 
v. 

Ganpati Tukaram Kunbi and others — 
Plaintiffs — Non-applicants. 

Civil Revn. No. 366 of 1941, Decided on 24th 
March 1942, for revision of deoree of Sub-Judge, 
Second Class, Saoner, D/- 21st April 1941. 0 

(a) Limitation Act (1908), Art. 75 — Appli¬ 
cability—Provisions are for creditor’s benefit— 
Unless bond takes away privilege of waiver it 
exists. 

Article 75 refers to cases in which tho creditor is 
entitled to exercise the privilege of waiver and it 
cannot apply when under the ordinary law, or by 
reason of a special contract, he is precluded from 
doing so: (’32)19 A.I.R. 1932 Nag. 1 (F.B.) and (’34) 

21 A. I. R. 1934 Nag. 180, Rel. on. [P 139*] 

The provisions of Art. 75 are primarily for the 
benefit of the creditor : (’92) 19 A. I. R. 1932 P. C. 
207, Rel. on. [P 139*] 

It recognizes the right of a creditor to waive 
irrespective of the terms of the bond, and imposes 
no restrictions whatever. Article 75 does not confer /j 
a right but it assumes that such a right exists. The 
article imposes no restrictions. Tho matter of res¬ 
trictions must be determined under the ordinary 
law. The person in default should not be allowed to 
take advantage of his own wrong and therefore un¬ 
less the bond specially takes away the privilege it 
must be taken to exist. Article 75 assumes that the 
exigibility clauses exist for the benefit of the credi¬ 
tor because it says “unless tho payee or obligee 
waives the benefit of tho provision.” It would 
therefore be wrong to turn what was intended to be 
a benefit into a handicap, [P 139/, g] 

Limitation Act— 

(’42) Chitaley, Art. 74 N. 2 Pt. 2; Art. 75 N. 7a 
Pt. 1; Art. 75 N. 8 Pts. 3, 3a. 

(’38) Rustomji, Page 797 Note “Payment of 
entire debt on default: Creditor’s option to 
enforce forfeiture.” 

(b) Civil P. C. (1908), O. 2, R. 2 — Right of 
creditor to waive exigibility—Option to choose 
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substantive law, and so the exception made in 
Art. 75 in favour of the creditor, who waives can- 6 
not, I think, be construed as conferring a right 
which does not exist under the ordinary law. I 
think clearly the article refers to cases in which 
the creditor is entitled to exercise the privilege and 
that it cannot apply when under the ordinary law, 
or by reason of a special contract, he is precluded 
from doing so. That at once reconciles the class of 
case which holds that there can be no waiver when 
the terms of the bond preclude it. The real point, 
as I see it, is whether under the ordinary law the 
right must be specially conferred or whether it oan 
be assumed to exist unless and until it is specially 
taken away. In my opinion, it is not taken away in 
this bond. 

I think the general trend of the law is that these 
provisions are primarily for the benefit of the credi¬ 
tor. That that is so in mortgage cases is indisputa-l / 
ble. Their Lordships of the Privy Council have 
settled that in 7 Luck. 442*&nd Art. 75 apart, I think 
their reasoning applies with equal force to bonds 
and promissory notes. As their Lordships say there 
i6 no reason in principle why the person in default 
should be allowed to take advantage of his own 
wrong. Of course, considerations of this kind cannot 
override the plain provisions of a statute, and their 
Lordships say so at page 453 where they distinguish 
cases falling under Art, 75 and where they point 
out that that Article i9 very special in its terms. 
But I see no reason for unnecessarily restricting the 
scope of the article. It recognizes the right of a 
creditor to waive irrespective of the terms of the 
bond, and imposes no restrictions whatever. As I 
say, I do not think that that should bo construed as 
conferring a right because that is not the purpose of 
the Limitation Act, but it assumes that such a 
right exists, Therefore, in that the artiole imposes 
no restrictions, the matter of restrictions must be 
determined under the ordinary law. Under that, as 
I see it, the general principle is that the person in 
default should not be allowod to take advantage of 
his own wrong and that these clauses are generally 
inserted for the benefit of the creditor. It follows 
that unless the bond specially takes away the privi- 
lege it must be taken to exist. It will bo observed 
that Art. 75 assumes that the eligibility olausos 
exist for tho benefit of the creditor because it says 
"unless the payee or obligee waives the benefit ofi 
tho provision.' 1 It would, therefore, I think, bo 
wrong to turn what was intended to be a benefit 
into a handicap. 

I am not impressed with the difficulty aboutO 2 
R. 2, Civil P. C. It is quite dear from Art. 75 that 
the right to waive exists in some class of cases. Let 
us then take as an illustration a case about which 
thero can be no dispute namely, one in whioh the 
option is given to the creditor in express terms If 
the first instalment Is defaulted on, say l fl t J ftn n*rv 

the * »• for it arie “onXt dJto “ d 

it the second is defaulted on, say let January 1942 
the right to sne for the whole Immediately Lemi 

assuming that two defaults cause eligibility. 

therefore, it is assumed that the option to WaTve 
most always he exereieed before the default owira 
or be lost (and I do not think anybodv hoA PV nr 
contended that) there will always be a flnnKU . 
of action as soon as the exigK 
right to waive the benefit S tb? *! 

for the defaulted instalments and the right not to 


one out of double cause of action exercised by 
° creditor—Other cause of action disappears. 

Where the creditor has the right to waive the 
eligibility there is a double cause of aotion but only 
one can be made use of, and the moment the option 
is exercised by the creditor the other disappears and 
is deemed not to have been in existence. [P 140a] 

C. P. C.~ 

('40) Chitaley, 0. 2. R. 2 N. 10. 

(’41) Alalia, Page 526 Note "Instalments.” 

(c) Provincial Small Cause Courts Act (1887), 
S. 25—Scope—High Court has to see whether 
lower Court’s conclusion is reasonable. 

In a Small Cause Court revision all that the 
High Court is concerned to see is whether a Judge 
could reasonably reach the conclusion at which the 
b lower Court has arrived. [P 140a] 

C. P. C— 

(’40) Chitaley, S. 115 N. 29 Pt. 7. 

(’41) Mulla, Page 428 Pt. (n). 

R. S, Bobir and N. S. Nandcdkar — 

for Applicants. 

M. Adhikari — for Non-applicants. 

ORDER.—The question raised in this revision 
relates to limitation and O. 2, R. 2, Civil P. C. 
The suit is on an instalment bond containing an 
eligibility clause under whioh the whole was to be 
payable at once in the event of any two instalments 
remaining unpaid. Two defaults occurred and accor¬ 
dingly the plaintiffs became entitled to sue for the 
whole. Instead of doing so they sued for the do- 
c faulted instalments. Further defaults having oc¬ 
curred they now sue for the whole now due relying 
on the eligibility clause. The suit is beyond time 
unless tho plaintiffs can claim a right of waiver. It 
is also argued that O. 2, R. 2 applies. The lower 
Court holds that a default clause in a bond is 
always for tho benefit of the creditor, but though 
this is so in the case of a mortgage, it is not so in 
the case of a bond. In the latter case tho matter is 
governed by the terms of Art. 76, Limitation Act. 
This has been set at rest so far as this province is 
concerned by the Full Bench in 28 N. L. R. 44l 

N V k* 314,2 on Iy question here is 
whether tho plaintiffs were entitled to exercise the 
privilege of waiver and whether they did exeroise It 
when they sued for the defaulted instalments in the 
present suit. That they mast be deemed to have 
waived the eligibility clause is I think clear. As. 
d Burning they had the option they could have sued 
for the whole or for the defaulted instalments. They 

=£*» W 0 J“ Uer a “ dBO olearly MmlMd ‘heir 
option m that way. That could only have been 

done by waiving tho eligibility clause. The real 

question is whether they had the right to do this. 

The artiole itself merely sayo : “unless where 
the payeo or obligee waives the benefit of the pro- 

“° D ‘ Bu * tBer0 . aTe oaaea whioh state that waiver 
is not a unilateral aot whioh can be exercised at 
the choice of one side alone. It can only be availed 
o when there is consent, express or implied, of the 
Sjjff , 8ldo - or , who “ ‘be bond confers the option. 
Mm! however is only another way of saying the 
samo thing, because there the consent is civen in 
advance. The Limitati on Act doeTnot lay do™ 

*w^v 2 L 19 1032 Na s- 135 I. 0 414* 28 

4 f <F- »•>. Viehwanath v. Sadasheo 

VJWA si ?’ 1984 Na . 8-180: 161 L °- 97 = 80 

H. L, R, 814, Shamrao v, Moreahwar, 


3. (’32) 19 A.I.R, 1982 P.C. 207 : 188 I 0 77fl • 7 
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waive and to sue for the whole. If the position con- 
a tended for is correct, then even where the bond 
expressly gives the creditor the right to waive the 
exigibility he would never be able to exercise it 
except out of Court, because the moment he sued 
after exigibility for a defaulted instalment his right 
to receive anything further would be for ever bar¬ 
red. I think that the answer to the difficulty is 
that there is a double cause of action but that only 
one can be made use of; and the moment the option 
is exercised the other disappears and is deemed not 
to have been in existence. That, as I see it, is the 
whole meaning of waiver. 

As this i3 a Small Cause Court revision, I need 
not go into the matter deeper than this. All I am 
concerned to see is whether a Judge could reasona¬ 
bly reach the conclusion at which the lower Court 
has arrived. I think, however, it is necessary to 
b entertain the question thus far because a Full Bench 
which binds me considered it desirable to entertain 
this question in a similar revision for the purpose of 
settling the law, and so I gather it is necessary in 
Small Cause Court revision to see how far the Full 
Bench intended to go. The decision of the lower 
Court is, in my opinion, right, so the revision fails 
and is dismissed with costs. Counsel’s fee Rs. 15. 
R.K. Application dismissed. 

A. I. R. (29) 1942 Nagpur 140- 

Stone C. J. 

Ehtuaja Gulam Rabbani s/o Khwaja 
Fayajuddin — Judgment-debtor — 

Appellant 

c v. 

Abdul Kadir s/o Abdul Samad — 

Decree-holder — Respondent . 

Misc. Second Appeal No. 209 of 1941, Decided on 
2nd April 1942, from order of Addl. Dist. Judge, 
Khamgaon, D/- 30th June 1941. 

C. P. Money-lender's Act (13 of 1934), S. 11 
Appeal. 

An appeal lies against an order passed under S. 11 
of the Act : (’41) 28 A.I.R. 1941 Pat. 1, Exp I. 

[P 140h] 

Fida Hussain — for Appellant. 

D. B. Najbile — for Respondent. 

ORDER. — This is another case turning upon 
d the very careless drafting of the O.P. Money-lenders 
Act, 1934. The question arises under S. 11. The 
lower Court has held that under that section there 
is no right of appeal, and in so doing has followed 
A.I.R. 1941 Pat. 11 a case decided under the Bihar 
Money-lenders Act, S. 15. The reference in A. I. R. 
1941 Pat. 11 is to S. 11, Bihar Money-lenders Act 
(8 of 1938), but in point of fact it would seem that 
the Court was operating under S. 15. That section 
does not contain the same provisions as S. 11 of the 
Central Provinces Act, and in particular does not 
contain any provision as follows: 'Such order shall 
be deemed to have been passed under 8. 47, Civil 
P. C., 1908.” It is argued before me that there is a 
right of appeal because the order refusing to ohange 

1. (’41) 28 A. I. R. 1941 Pat. 1 : 193 I. C. 670 : 19 
Pat. 862: 21 P. L. T. 1057, Dhanubdharl Singh v. 
Ramratan Singh. 


a lump sum decree into an instalment decree is (a) 
an order passed in execution, alternatively; (b) an 6 
order which is a deoree within the definition con¬ 
tained in S. 2 (2), Civil P. C. I do not think that 
S. 2 (2) applies unless the order in question can be 
deemed to be passed in execution. The position, as 
I see it, can be described as follows. The suit ends 
with the passing of the final decree. Thereafter the 
power of the Court is extremely circumscribed, and, 
so far as directing payment of the decretal amount 
by instalments is concerned, does not extend beyond 
0.20, R. 11. The Court was not moved under 0.20, 

R. 11 in this case and the Court was accordingly 
finished with the suit and its power to turn the 
decree passed in the suit into an instalment decree 
(no question of appeal in the suit arising or operat¬ 
ing to keep the suit pending) could only be under 
the statutory power conferred upon the Court by 

S. ll, Money-lenders Act. In other words, the Court / 
was moved under a special statutory enactment, and 
the Court was operating under a special statutory 
provision, and the resulting direction (the Act says 
“direct,” does not say "order”) would not be appeal- 
able unless the right of appeal was somewhere con¬ 
ferred. It is not conferred, in my opinion, by the 
Code of Civil Procedure in its provisions relating to 
orders passed on matters in controversy in a suit 
because this matter in controversy was not in a suit. 
But that does not entirely dispose of this appeal. 

Section 11, Money-lenders Act, empowers a Court 
on application by a judgment-debtor, after notice 
to the decree-holder, to direct that the decree 
shall be paid by instalments. The section proceeds 
“During the pendenoy of an inquiry under this 
section, the Court may order the stay of execution 
of the deoree subjeot to such conditions as it may g 
impose. Such order shall bo deemed to have been 
passed under S. 47, Civil P. G., 1908.” Grammati¬ 
cally “such order” relates to the order staying 
execution. Indeed no other order is mentioned in 
the section, the first part of the section speaking of 
'directing' not of 'ordering.' But so to read the sec¬ 
tion would really make nonsense of the last sentence 
because the order staying execution of the decree 
would surely be an order passed under S. 47, which 
is concerned with questions arising, relating to the 
execution of a decree, and no more important ques¬ 
tion can arise than whether execution can take 
place or can be stayed. Thus, one could hardly deem 
suoh an order an order passed under 8.47: it would 
be an order passed under 8. 47. There would bo 
nothing fictitious or artificial about it. Thus, what 
the draftsman appears to have intended when he 
says “deemed to have been passed under S. 47” is h 
the order before directing that the decree be made 
into an instalment decree. If that be so then the 
resulting order is clearly appealable. This has been 
the practice hitherto followed in the High Court 
here, the present point never having before been 
taken; and I feel that this point is taken because of 
the deoision in A. I. R. 1941 Pat. lj a decision 
under a different Act, an Act which does not contain 
the vital part compelling Courts to deem the order 
to have been passed under 8.47. I am of the opinion 
therefore that the appeal succeeds, and the matter 
will now go baok to the lower appellate Court for 
the consideration of the application. That Court 
will bear in mind the faot that S. 11 gives a.disore, 
tionary power to the Court to which the application 

is made. Costs will abide the event. 

t> K Appeal allowed. 
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- Ss. 6 and 3 —Application under S. 8— 

Opposite party alleging that recourse to Act 
was barred by arbitration award and hence 
Act did not apply to trust — District Judge 
has jurisdiction to decide under S. 5 whe¬ 
ther Act applies to trust 887a 

Civil Prooedure Code (6 of 1908), S. 2 
(2), Expl .—Decree deolaring amount found 
due to plaintiff and laying down in what 
manner it would be paid is final decree and 
not merely preliminary decree ' 15 

- Ss. 2 (2) and 109 —Order of dismissal 

for non-proseoution is not decree — Mere 
fact that Court has prepared decree, does 
not convert order into deoree 8625 

- S. 11 —Cross-objection treated as cross. 

appeal and two separate decrees passed in 
appeal and on cross-objection—Seoond ap. 
peal from deoree in appeal but not from 
deoree on cross-objection held not barred by 
res judicata # 8865 

-S. 11 — “Litigating under same title” 

— Deoree against representatives of debtor 


Civil P. C. 

operates as res judicata against creditor 
asserting title of debtor 827 

- S. 11 —Matter directly and substantially 

in issue in subsequent suit directly and sub¬ 
stantially in issue in former suit, finally 
heard and decided between same parties — 
Issue cannot be re-opened in subsequent suit 
notwithstanding that previous suit could 
have been decided independently of decision 
upon that issue—Previous suit by mortgagee 
for possession of mortgaged property—Deci¬ 
sion that mortgage had been foreclosed in 
favour of mortgagee held barred subsequent 
suit to redeem mortgage 909 

- S. 11 —Subsequent mortgagee obtaining 

decree for rent in revenue Court against tenant 
of prior mortgagee in possession—Prior mort¬ 
gagee not impleaded—Tenant always paying 
rent to prior mortgagee — Rent decree does 
not affect rights of prior mortgagee — Prior 
mortgagee can sue for declaration in civil 
Court that he was mortgagee in possession and 
not tenant of subsequent mortgagee 8015 
-S. 11 —Execution proceeding not fructi¬ 
fying — Judgment-debtor’s failure to plead 
limitation does not preclude him from doing 
so on subsequent application 219a 

-S. 11 —In suit for profits, revenue Court 

holding defendant to bo muafidar — Subse¬ 
quent suit in civil Court for declaration that 
defendant was not muafidar and for posses¬ 
sion by partition is not barred by S. 11 — 
Principle of res judicata does not apply: 265 

-S. 11, Expl . 4 —Claim to certain land in 

previous suit based on custom of dhardkura 

— Claim negatived — Decision does not 
operate as res judicata in subsequent suit in 
which title is claimed on other basis — Sec¬ 
tion 11, Expl. 4 held not applicable 286 
- S. 11, Expl. 6 —Applicability explained 

199a 

■ S. 20 (c) — Breach of contract—Suit 
for damages — Cause of aotion where arises 
—Aot of concurrence of either party is itself 
part of cause of aotion—Suit oan be brought 
where breach of contraot actually took place 

— Contract to be performed at plaoe A _ 

Final adjustments to be 'made at place B in 
event of contract being performed—Contract 

not performed—Breach committed at A _ 

Suit for damages oan be instituted at A oondi. 
tion as to adjustment never having come into 
operation 260 

- S. 24 — Execution petition pending in 

one Court transferred to another Court — 
Latter Court has jurisdiction to issue warrant 
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for delivery of possession of property in 
jurisdiction of former Court li 

• - S. 35 and 0. 32 , R. 1 —Pleader himself 

initiating proceedings and occasioning costs 
to his client — Pleader is liable for costs 

279a 

- S. 47 and 0. 41, R. 5 — Execution of 

trial Court’s decree—Execution stayed under 
0. 41, R. 5 — Appeal dismissed and stay 
order discharged—Decree-holder can apply 
to execution Court to resume execution pro¬ 
ceedings—Fresh application is not necessary 

84a 

- Sm 47 (l) and (3) —S. 47 (8) is ancil¬ 
lary to S. 47 (l) and cannot be invoked 
unless case comes under S. 47 (1)—Trans¬ 
feree from decree-holder executing decree_ 

Objection by creditor attaching decree that 
transferee is not entitled to execute decree 
does not come under S. 47 281 

-S. 48 — Execution application sent to 

Collector — Notice of sale proclamation — 
Decree-holder not served and papers sent to 
civil Court — Civil Court consigning case to 
records—Execution held not finally disposed 
and another subsequent application held 
revived prior application and was not barred 
by Section 48 881 

S. GO (1) (c) — For exemption under 
S. 60 (l) (c) house must be occupied by 
agriculturist for purposes of agriculture — 
Onus—Parcha Khatauni is not sufficient to 
prove that objector occupies house as agri¬ 
culturist 808 a 

—— S. 60 (1) (o) — Objection under S. 60 
(l) (c) cannot be raised after sale unless 
fraud is proved — Fact that decree-holder 
applied for possession some three years after 
sale does not show that he acted fraudulently 

8086 

- S. GO (1) (n)— S. 60 (1) (n), Civil P. C. 

and S. 6 (dd), T. P. Act, contemplate per¬ 
sonal and not heritable right to future main¬ 
tenance 4106 

- Ss. GO (1) (n) and 51 and 0. 40, R. 1 

—Receiver can be appointed even in cases 
in which attachment cannot be made: 410c 

• - S. 73 —Surety for withdrawing attach¬ 

ment before judgment depositing decretal 
amount—Other creditors are not entitled to 
rateable distribution 491 

Y - -Ss. 92 (1) (b), 115 — Trustees 

appointed under scheme—Scheme not pro¬ 
viding for removal of trustee — Proper 
procedure for removal of trustee is by suit 
properly instituted under S. 92 and not by 
mere application — Removal on application 
is without jurisdiction 135 


I. R. 1942 Oudh 

Civil P. C. 

- S. 100 —Mortgage deed—Whether S. 77 

or S. 76 (h), T. P. Act, applies is question of 
law — Fact that counsel did not press it in 
first appeal or made admission or concession 
cannot estop appellant from raising it in 
second appeal 499 a 

- Ss. 100 and 21 — Objection that first 

appellate Court had no pecuniary jurisdic¬ 
tion can be raised at any stage in second 
appeal — S. 11, Suits Valuation Act, and 
S. 21, Civil P. C., do not apply — Principle 
under S. 11, Suits Valuation Act, cannot be 
extended to case of want of inherent juris¬ 
diction 481 

- S. 100 —Fraud — Finding on question 

of, is one of fact 2176 

- S. 100 —Question of custom depending 

entirely on interpretation of certain docu. 
ments—Question is of mixed law and fact- 

213c 

- S. 100 —Finding that sale was fictitious 

executed to defraud creditors is of fact 

206a 

- S. 100 —Finding that defendants were 

in joint possession and enjoyment is of fact 

98c 

- S. 109 —"Final order passed on appeal” 

—Order of dismissal of appeal for non-pro¬ 
secution is not final order 862c 

- Ss. 109 and 110 —S. 109 is subject to 

the provisions of S. 110 862d 

- S. 109 (a) — Words "final order” in 

S. 109 (a)—Meaning of—Order that certain 
party is entitled to be substituted in place of 
deceased party in suit is not final order 

283a 

- S. 109 (c) — Whether case should be 

certified to be fit for appeal to His Majesty 
in Council under S. 109 (c)—Test — Ques¬ 
tion of law that appellate Court under 0. 44, 

R. 2, Civil P. C., had no power after direct¬ 

ing enquiry into applicant’s pauperism by 
Subordinate Judge to reject his finding held 
not so substantial as to bring case under 

S. 109 (c) 4226 

- S'. 109 (c) —Applicability — Question 

confined to particular case and not of public 
importance—No leave should be granted 

862? 

- S. 109 (c) —Case when can be certified 

as fit for appeal under S. 109 (c) stated — 
Agreement settling dispute between claim, 
ants of deceased mahant—Question whether 
construction put by High Court on agree¬ 
ment is correct or not is not question of 
public importance 2836 

- S. 109 (c) — Question not of public 

importance — Leave may bo granted under 
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S. 109 (c) only in special cases in which 

disputed matter cannot be valued in money 

283d 

_ S. 109 (c)— Applicability—Revision at 

applicant’s request treated as second appeal 
—Second appeal found not maintainable — 
Applicant held could not canvass maintain, 
ability of revision before Privy Council — 
Case held did not come within S. 109 (c) 

174d 

_ S. 110 —Whether decree is of affirmance 

depends on facts of each case — Trial Court 
awarding interest contrary to S. 27, U. P. 
Encumbered Estates Act, at 4i per cent, 
instead of 4J per cent. — Mistake resulting 
from sheer oversight and no more than ac¬ 
cidental slip or omission — High Court in 
appeal altering rate of interest to 4i per cent, 
and affirming decree of trial Court in all 
other respects—Decree held was one of affir¬ 
mance 478a 

- S. 110 —Whether interest under S. 27, 

U. P. Encumbered Estates Ac.t, should be 
awarded at maximum rate of 4i per cent, is 
a matter of discretion of Special Judge — 
Decision cannot be said to involve substan¬ 
tial question of law within S. 110 4786 

- S. 110 —Order refusing leave to appeal 

in forma pauperis is not final within S. 110 

422c 

- S. 110 — "Substantial question of law” 

—Question of law before Privy Council and 
not that before Court of first instance should 
be considered 862e 

- S. 110 —Substantial question of law— 

Whether discretion has been properly exer¬ 
cised is not substantial question of law 

802/ 

- S. 110 — Order of dismissal of appeal 

for non-prosecution affirms decision of Court 
below . 362k 

- S. 110 — Mortgage of sixteen annas 

share by G — G on his death succeeded by 
five sons two of whom gifting their share to 
X —Some of G's heirs suing for redemption 
of entire property—Suit decreed on payment 
of Rs. 16,651 — Application by X under 
U. P. Encumbered Estates Act—Mortgagee 
preferring claim under S. 11, U. P. Encum¬ 
bered Estates Act, claiming entire property 
valued at Rs. 20,000 by adverse possession 
— Value of claim in dispute held two.fifths 
of Rs. 20,000, i. e„ Rs. 8000—Case held did 
not come within S. 110, para. 1 174a 

•- 8. 110 t para. 2 —Meaning of, explained 

0 „ _ . 1746 

- S. 116 — Findings of fact must be ac¬ 
cepted in revision — High Court has only to 


Civil P. C. . n r . 

see whether on those findings any illegality 
or material irregularity was committed 

4o0c 

_ S. 115 —Strict compliance with condi¬ 
tions in S. 115 is sine qua non to exercise of 
jurisdiction thereunder — Considerations of 
irreparable injury or failure of justice can¬ 
not warrant interference with interlocutory 
orders under S. 115—Order allowing appli¬ 
cation to remodel issue — No revision lies 

432 

_ S. 115 — Court framing issue casting 

burden of proof on plaintiff—Application by 
plaintiff to recast issue so as to remove bur¬ 
den of proof imposed upon him dismissed— 
No revision lies 481a 

-S. 115 — Erroneous decision by lower 

Court is no ground for revision 4316 

- S. 115 —No limitation is prescribed for 

revision application .— Application can be 
thrown out if unduly delayed—It is unduly 
delayed if filed beyond limitation for appeal 
— Time requisite for obtaining copy of de¬ 
cree or order can be excluded — Application 
held not filed late 392a 

- S. 115 and O. 7 , R. 10 — Appellate 

order, setting aside order under O. 7, R. 10 
and # directing trial Court to dispose of suit 
according to law is merely interlocutory — 
No revision lies 3706 

-S. 115 and O. I, R . 10 — Pre-emption 

suit—Application of vendor to bo allowed to 
continue as defendant wrongly rejected — 
Chief Court can interfere in revision : 8666 

- S. 115 —Limitation—Delay in making 

application may be considered while dispos¬ 
ing application on merits 840a 

-S. 115 — Order adding a party to suit 

is not case decided 3406 

*- S. 115 —Case decided — Order of re¬ 

mand by appellate Court without deciding 
any point in suit itself is not case decided 

834 

-S. 115 —Jurisdiction—Plea of, may be 

entertained in revision for first time 289a 

- S. 115 — Trial Court holding that it 

had jurisdiction to try cose — Order being 
interlocutory is not revisable — But High 
Court may interfere if non-interference is 
shown to result in irreparable harm to ap. 
plicant—No case for equitable interference 
held made out 208 

-S. 115 — Decree under S. 9, Specific 

Relief Act — Revision under S, 116 should 
be confined to cases of very exceptional 
nature—Case held not of exceptional nature 

179c 
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-S. 115 —“Case decided”—Order reject¬ 
ing preliminary objection is not “case de¬ 
cided” 79 

- S. 150 —Words “save as otherwise pro¬ 
vided” in S. 1-30—Meaning of—Oudh Chief 
Court can amend decree of Judicial Com¬ 
missioner’s Court 226a 

- Ss. 151 and 115 — Order refusing to 

amend decree is revisable under S. 151 

892e 

-S. 151 — Other remedy open — Still 

S. 151 can be used 8436 

-S. 151 — Remedy by way of appeal or 

cross-objection open—No amendment of de¬ 
cree under S. 151 189<* 

- Ss. 152 , 115 and Sch. 2, Para. 12 — 

Court passing decree on award can refer to 
arbitrator for ascertaining whether there is 
clerical error in award—Court doe 3 not ille¬ 
gally exercise jurisdiction in admitting arbi¬ 
trator’s evidence—Evidence Act, S. 92, has 
no application 426 

- S. 152 — Non-party can move Court 

under S. 152 to correct decree 2266 

- S. 152 — Mistake whether due to acci¬ 
dental slip or omission—Test—Mistake due 
to oversight can be corrected 226c 

- S. 152 —Powers under S. 152 whether 

discretionary — Mistake can be corrected 
unless it is inequitable to do so — Lapse of 
time, however considerable, is no bar : 226i 

-S. 152 —Mistake of Court—No question 

of laches arises 226c 

-S. 152 — Fact that remedy by way of 

appeal was open is no ground for refusal to 
correct it — Amendment of decree can be 
allowed even if limitation for appeal against 
decree has expired 226/ 

--S. 152 —Amendment of decree—Trans¬ 
ferees in good faith for valuable consideration 
and without notice of mistake are protected 
— Persons not parties to amendment — 
Amendment takes effect from date it is made 
and not date of decree 226^ 

- S. 152— Scope—Decree not containing 

any clerical or arithmetical mistake or any 
srror arising from any accidental slip or 
omission—S. 152 does not apply 189d 

- 0. 2, R. 8 — Applicability — Express 

mention as to litigating in representative 
capacity is necessary 8896 

-- 0. 2, E. 8 (2) — Application is not 

separate proceeding 340c 

- O.1, R. 9 —R. 9 cannot be invoked to dis¬ 
pense with joinder of necessary parties: 16c 

-0. 2, R. 10 and S . 115 — Presence of 

party necessary for final disposal of case — 
Application by such party to be impleaded 


Civil P. C. 

rejected — Interference in revision is neces. 

Sary ^ 7 ~> 838 

- O. 2, R. 2 —Surety to be liable for rent 

on default of principal—Suit against princi¬ 
pal in rent Court — Subsequent suit against 
surety in civil Court held not barred 325c 
- 0. 6 , R. 17 —Suit on pronote—Amend¬ 
ment that debt was borrowed for benefit of 
joint family and defendant was liable as 
member thereof does not alter nature of suit 
and can be allowed 161a 

- 0. 7, Rr. 10 and 11 — Scope — 0. 7, 

Rr.10 and 11 have nothing in common: 480a 

- 0. 8, R. 1 (2) (Oudh )—Defendant not 

filing documents on date of issues nor filing 
list under 0. 8, R. 1 (2)—On date of evidence 
defendant applying for permission to file two 
documents — Discretion in refusing applica¬ 
tion held properly exercised 145a 

- 0. 9 , R. 9 — Sufficient cause — Test is 

whether he honestly intended to be in Court 
and did his best to do so—If he is prevented 
by some accident, he is not responsible: 8506 
- 0. 9, R. 9 — Applicant’s claim dismiss¬ 
ed by Court A for default—Applicant alleg¬ 
ing in restoration application to have been 
present in adjoining Court B in connexion 
with execution application when case was 
called in A Court—Presence in Court B not 
proved—Sufficient cause for applicant's ab¬ 
sence in Court A held could not be inferred 
from fact that he had no reason to absent 
himself 75a 

- 0. 9, Rr. 9 and 8 — Dismissal for de¬ 
fault of appearance early in day — Legality 
— Delay in filing restoration application — 
Effect stated 756 

- 0. 19, Rr. 2, 2 and 0. 9, R. 9 —Appli¬ 
cation to set aside dismissal for default — 
Affidavit can be used as evidence of facts 
alleged therein 850a 

*- 0. 20, R. 3 —“Alter or add” — Direc¬ 

tion regarding costs subsequent to passing 
of order on application is not alteration or 
addition 109 

- 0. 21, R. 19 —Scope, explained : 177a 

- 0.21, R. 19 —Scope—Redemption de- 

cree against several persons—Appeal by one 
of them dismissed with costs—Decree-holder 
depositing full amount of redemption decree 
and taking execution of decree for costs 
against such person — 0. 21, R. 19 held did 
not apply nor could such person claim set 
off of costs decreed against him on principle 
of equity Yilb 

- 0. 21, R. 22 — Notice to judgment- 

debtor of every order in execution is not 
necessary Ifc 



Subject Index, A. I. R. 1942 Oudh 


11 


_ 0. 21, R. 46 and 0. 40, R. 1 — IVakf 

—Personal decree against mutwalli — De¬ 
cree-holder cannot attach rents of wakf pro¬ 
perty whether already due or to fall due in 
future—He can only appropriate balance of 
income after satisfying obligations mentioned 
in wakf deed — Appointment of receiver in 
such case is neither just nor convenient 
Moreover, it would offend against O. 40, 
Rule 1 (2) 

* _ 0. 21, Rr . 63 and 68 — Procedure 

under 0. 21, R. 58 and succeeding rules is 
permissive—0. 21, R. 68 applies only when 
objection which could be made under 0. 21, 
R. 58 is made and disallowed — Claimant 
making objection not coming under 0. 21, 
R. 58 — Objection disallowed — He is not 
bound to bring suit under 0. 21, R. 63 — 
He can bring suit under S. 42, Specific 
Relief Act — Claimant entitled to make ob¬ 
jection under 0. 21, R. 58 — He can main¬ 
tain suit under 0. 21, R. 68—For success of 
his suit, it is not necessary for him to prove 
that ho had interest in attached property at 
date of attachment (FB) 465a 

* -0. 21, Rr. 63, 58 and 54— Usufruc¬ 

tuary mortgage by B in favour of C and S 
in 1904 — C and his brothers R and G and 
G's son M forming joint Hindu family with 
C as karta—Partition in 1931 — All mort¬ 
gagee rights allotted to G — In 1932 D ob¬ 
taining money decree against 0 and, in 
execution, attaching C’s mortgagee rights 
under 0. 21, R. 54— G'e objection to attach¬ 
ment under 0. 21, R. 58 dismissed for de¬ 
fault on 17th May 1988 — In 1985 B's son 
T redeeming mortgage by paying M and S , 
G having died and obtaining possession —T 
then preferring objection under 0. 21, R. 58 
and on dismissal of same for default on 28rd 
May 1986 bringing within one year declara¬ 
tory suit to have cloud cast on his title by 
attachment removed —G and his son M not 
being judgment-debtors prohibition under 
O. 21, R. 64 held did not apply to them — 
Effect of dismissal of G *s objection on 17th 
May 1988 explained—Failure of G to bring 
suit under 0. 21, R. 68 held did not exting¬ 
uish his right and hence he could give valid 
discharge to mortgagor T — S. 28, Limita¬ 
tion Act, held not applicable (FB) 465c 
■ 0. 22 , R. 3 —Death of mortgagor pend¬ 

ing appeal — Heirs taking definite share— 
One heir not brought on record — Appeal 
does not abate as a whole 189c 

- 0. 22, R . 4 and S. 115 — Pending revi¬ 
sion one of respondents dying—Legal repre¬ 
sentatives not substituted — Interest of 
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deceased separate and distinct — Revision 
abates qua interest of deceased lb™ 

_0. 22, R. 4 —Failure to bring deceased 

respondent’s legal representative on record 
—Whether appeal abates in toto—Allowing 
of appeal resulting in inconsistent decrees is 
not absolute test—Appeal held did not abate 
as a whole 1556 

- 0. 26, R . 4 and S. 115— Order refus- 

ing to issue commission is not open to revi¬ 
sion ^44 

- 0. 33, Rr. 1,2,3 and 5 —Application 

under 0. 33, R. 1—Duty of Judge —Appli¬ 
cation not conforming with Rr. 2 and 3 — 
Procedure in framing issues and setting down 
case for evidence is wholly irregular—Proper 
procedure indicated 1696 

- 0 . 33, Rr. 2, 5 —Defect in application 

—Applicant should be given time to amend 
—If defect is not substantial, it may be 
overlooked 240c 

-0. 33, Rr. 2 and 5 — Substantial com¬ 
pliance is sufficient—Particulars of property 
given in plaint — Mere omission to attach 
separate schedule to application is not mate¬ 
rial omission 239a 

- 0. 33, Rr. 2, 5 and S. 115 — Order 

dismissing application is case decided : 2896 
- 0. 33, Rr. 2, 5 and S. 115 — Applica¬ 
tion rejected even though there was subs¬ 
tantial compliance with requirements — 
Interference in revision is proper 239c 
- 0. 33, R. 5 — Subsisting cause of ac¬ 
tion—Court can consider evidence of plaintiff 
applicant in addition to allegations in plaint 

861a 

- 0. 33, R. 5 and S. 115 — Decision on 

point as to existence of causo of action even 
if wrong ie not open to revision in absence 
of illegality or material irregularity in exer¬ 
cise of jurisdiction 8616 

- 0. 33, Rr. 5 and 15 — Application 

rejected under R. 5 — Second application is 
not barred under R. 15 169<Z 

- 0. 33, Rr. 15 and 7 —Applicability — 

Application'for leave to sue as pauper dis- 
missed as withdrawn— Subsequent applica¬ 
tion for same purpose is not barred 169c 

- 0 • 34, Rr. 6 and 4 and 0. 23, R. 3 _ 

O. 84, R. 5 overrides 0. 28, R. 8_0. 28, 

R. 8 does not apply to mortgage suit after 
preliminary decree — 0. 84, R. 5 contem¬ 
plates only payment into Court_, Payment 

or adjustment outside Court cannot be recog. 
nized and no inquiry need be made into it 

_ _ 858a 

-O. 41, R. 1, O. 43, R. 2 —Appeal from 

order—Copy of order appealed from must be 
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filed along with memorandum of appeal 

349 

- 0. 41, B. 2 —Power under, should not 

be exercised without good reason 217c 

- 0. 41, R. 5 — Stay order takes effect 

from date on which it is pronounced and not 
when it is communicated—Sale despite such 
order though not communicated is ultra 
vires 24 

- 0. 41, R. 20 —“Interested” — Persons 

against whom right of appeal is barred are 
not interested persons 839/ 

- 0. 41, R . 20 —Parties not impleaded as 

respondents within limitation cannot be im¬ 
pleaded under 0. 41, R. 20 1996 

- O. 41, R. 22 — Cross-objection can be 

filed only by person entitled to appeal — 
Order directing plaintiff to make good 
deficiency in court-fee — Defendant cannot 
appeal under S. 6A (l), Court-fees Act, as 
amended by U. P. Act, 19 of 1988 — Hence 
he cannot file cross-objections in appeal by 
plaintiff 391(1) 

- 0. 41, R. 22 —Practice — Cross-objec¬ 
tion filed within time should not be num¬ 
bered separately as cross-appeal nor separate 

decree passed in respect of it 335a 

-0. 41, R. 23 and 0 . 7, R. 10 — Scope 

of 0. 41, R. 23—0. 41, R. 23 does not con¬ 
template order under 0. 7, R. 10 370a 

-0. 41, Rr. 23, 25 —Admission of appeal 

is essential preliminary 889c 

-O. 41, R. 27 — Refusal to exercise or 

non-exercise of discretion amounts to defect 
in procedure — First appellate Court exer¬ 
cising its discretion in judicial manner re¬ 
garding admission of additional evidence — 
Discretion should not be interfered with in 
second appeal—Interference should only be 
made where discretion was not exercised in 
judicial manner and in accordance with law 
—Discretion held properly exercised : 1988 
0. W. N. 429=('88) 25 A. I. R. 1988 Oudh 
185=174 I. C. 394, REVERSED 485 

-0. 43, R. 1 (a), 0. 7, R. 10 and S. 115 

—Order returning plaint for presentation to 
proper Court—No second appeal lies—Revi¬ 
sion under S. 115 is competent 4806 

--0. 44, R. 1 — Presentation of applica¬ 
tion — Pardanashin lady — Her authorised 
agent can present • 240d 

-0. 44, R. 2 — Application for leave to 

sue in forma pauperis — Appellate Court 
directing enquiry by subordinate Court into 
applicant’s pauperism — Appellate Court is 
not bound to accept subordinate Court’s 
finding — Appellate Court can decide whe¬ 
ther leave should be given or not 422a 
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-0. 47, R. 1 — New ruling is no ground 

for review 447 ^ 

-0. 47, R. 1 —“Sufficient reason” must 

be analogous to those specified before — No 
review can be granted simply because differ¬ 
ent conclusion of law should have been ar¬ 
rived at — Wakf partly public and partly 
private — Court dismissing application for 
removal of mutwalli as not maintainable — 
Court held had no jurisdiction to review 

210 c 

- 0. 47, Rr. 7 and 1 and S. 115 —Order 

granting review application — Appeal and 
revision—Competency of, explained 210 a 

- 0. 47, R. 7 and S. 115 — Application 

for removal of mutwalli dismissed—Order of 
dismissal set aside on review—Separate re¬ 
cord of review application — Revision lies 
from order on review 2106 

-0. 47, R. 7 and S. 115 — Question of 

jurisdiction — Review order — Revision — 
Omission to object to review in lower Court 
is immaterial 210 d 

Companies Act (7 of 1913), S. 88 —Bank 
—Director dying—Sale of bank property by 
accountant—No power of attorney—Trans¬ 
feree knowing something about constitution 
of bank and also about director’s death — 
Sale held not binding on bank 417/ 

- Ss. 171 and 229 — Application under 

S. 171 — Winding up Judge can adjudi¬ 
cate on question of title raised by un¬ 
secured creditor whose claim is disputed by 
Official Liquidator — Unsecured creditors 
through Official Liquidator can challenge 
transfer by company as fraudulent under 
S. 58 or S. 54, Provincial Insolvency Act—If 
Official Liquidator refuses creditors may do 
so under S. 54A, Provincial Insolvency Act 

417a 

-S. 229 —Word “rules” in S. 229 should 

be understood in sense of “provisions”: 4l7d 

-- Ss. 231 and 232 —S. 281 is parallel to 

S. 54, Provincial Insolvency Act, but S. 282 
is not so to S. 53, Provincial Insolvency Act 

4176 

- S. 231 —Whether fraudulent preference 

under S. 231 is restricted to S. 54, Provin¬ 
cial Insolvency Act (Quare) 417c 

Contract —Enforceability — Person to get 
sale deed executed from another within cer¬ 
tain time — Sale deed not executed not due 
to such person’s default — Time held not 
essence of contract and such person held not 
debarred subsequently from asking other 
party to execute it 

Contraot Act (9 of 1872), S. 24 —Contract 
containing distinct covenants — That one of 
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Contract Act 

them is illegal will not make the legal one 
unlawful 

_ Ss. 65 and 70 —Lease of bazar legally 

defective — Lessee entering into possession 
aud constructing tin shed and chabutra—No 
notice given to lessor nor his consent obtained 
under S. 108 (f) and (p), T. P. Act —S. 51, 
T. P. Act, held not expressly applicable — 
Lessee held not entitled to costs of construc¬ 
tions 231d 

_ S. 74 —Decree mentioning that amount 

due would be paid by execution of sale deed 
— Such clause held not stipulation by way 
of penalty 1c 

_ S. 209 — Sale of bank property by ac¬ 
countant after director’s death at time of 
little prospect of avoiding liquidation doe3 
not come under S. 209 417c 

Cosharers— Sir rights — Cosharer cannot 
acqire sir rights in sir of other cosharer until 
latter’s rights as sir holder cease to exist 

245c 

-Perpetual lease by one without consent 

of others is void 82a 

-Lambardar—Duty of, to maintain pro¬ 
per account of collections—Suit for share of 
profits by cosharer against lambardar — 
Lambardar neither producing accounts nor 
giving satisfactory explanation for doing so 
—He cannot rely on patwari’s statement in 
proof of collections dictated by him—Court 
is justified in decreeing suit on basis of gross 
rental 22 

Costs — Suit valued at Rs. 1280 — Plaint 
returned for presentation to proper Court on 
ground that valuation was not proper and 
ought to have been Rs. 2396 — Defendants 
held entitled to costs on Rs. 1280 only: 392c 

-Costs ordered against minor's guardian 

and pleader personally—Pleader acquiescing 
—Appeal by guardian—Guardian held could 
not question validity of order against pleader 

2796 

Court-fee—Appeal — Order on application 
under S. 12, U. P. Agriculturists’ Relief Act 
—Appeal—Ad valorem court-fee is payable 

„ 3866 

Court-fees Aot (7 of 1870), Ss. 12 (1) 
and 6(3) and (4) (as amended by U. P. 
Act 19 of 1938) — Decision on question of 
court-fee when final within S. 12 (l) ex- 
plained — Appeal to District Judge trans¬ 
ferred in first instance to Additional Civil 
Judge — On report by Munsarim as to in¬ 
sufficiency of court-fee Additional Civil Judge 
deciding question of court-fee holding it to 
bo sufficient — District Judge withdrawing 
appeal to his own file — Subsequent report 


Court-fees Act 

by Inspector of Stamps and also preliminary 
objection by respondent that court-fee was 
insufficient — District Judge holding court- 
fee to be insufficient — S. 6 (3) and (4) held 
applicable—Order of Additional Civil Judge 
held not final within S. 12 (l) — District 
Judge held had power to reconsider question 
of court-fee 385a 

- S. 17 —Claim to various properties left 

by A based on primogeniture sanad—There 
is in a sense one main cause of action — 
Possibility that A's title to all properties 
may not have been same or fact that plain¬ 
tiff has put alternative pleas in respect of 
some properties does not warrant view that 
separate and distinct causes of action have 
been joined 412a 

-S. 17 —Claims for possession and mesne 

profits are based on same cause of action— 
Separate court-fee under S. 17 cannot be 
charged on claim for mesne profits 4126 

- Sch. 2 t Art. 17 (Hi) and S. 7 (iv) (c) 

—Plaintiff in possession or defendant not in 
possession—Plaintiff can sue for declaration 
of his title only — Such declaratory relief 
does not imply relief for possession 58 

Criminal Procedure Code (5 of 1898), 
Ss. 9 t 193 (2) and 409 — Additional Ses¬ 
sions Judge can hear appeals which lie to 
Sessions Judge—Sessions Judge can transfer 
any appeal to Additional Sessions Judge 

50c 

- Ss • 51, 54 and 103 — Search genuine 

—Technical objections should not prevail 

221 h 

- Ss. 51, 54 and 103 — Person arrested 

by police — Search is made under S. 51 — 
Procedure under S. 108 need not be followed 

221fc 

- S. 109 —Scope—That accused can be 


prosecuted for substantive offence is no bar 
to proceedings under S. 109 24Ga 

-- S. 109 — Evidence of previous convic¬ 
tions is admissible 246c 

- S. 109 (a), (b) — Scope — Case held 

came under both els. (a) and (b) 2466 

- S. 110 —Witnesses deposing to general 

reputation of person proceeded against under 
S. 110 need not bo residents of same village 
—Stranger can depose—Fact that there was 
case under S. 107, Criminal P. C., between 
people of village of witnesses and people of 
accused’s village is no reason for disbelieving 
witnesses 866a 

- Ss. 110 and 439 — Case under S. 110 

—Revision — Duty of High Court is not to 
weigh evidence but only to see whether Court 
below approached consideration of case in 
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Criminal P. C. 

fair way having regard to interests not only 
of prosecution but also of accused 356c 

- S. 110— Court ought to consider weight 

of evidence and not number of witnesses 

356 d 

- S. 110 (f )—Person beating and threa¬ 
tening people is dangerous character within 
Section 110 356c 

-S. 144 — Order under S. 144 — Prose¬ 
cution for disobedience—Knowledge of order 
on accused’s part can be presumed in certain 
circumstances 39a 

- S. 144 —Order under S. 144—Validity 

— Only Magistrate’s belief in existence of 

apprehension of nuisance or danger is enough 
—Proof of existence of such apprehension is 
not necessary 39 ft 

- S. 144 —Order under S. 144 disobeyed 

— Subsequent prosecution under S. 188, 

Penal Code — For deciding which part of 
S. 188, Penal Code, applies order under 
S. 144 can alone be looked to 39c 

*— —S. 144 (3) — Order under S. 144 (3) 

— Scope — Word "public” in S. 144 (3)— 

Meaning of—S. 144 (3) includes members of 
public already in locality as residents as well 
as visitors from outside : 15 Luck. 344 = 
(’40) 27 A. L R. 1940 Oudh 241=185 I. C. 
745, OVERRULED 39 d 

- Ss. 154 and 162 — Information given 

first so vague and indefinite as not to make 
it incumbent upon police officer to start in¬ 
vestigation—Further information given may 
fall under S. 154 — Whether statement to 
police in course A investigation comes under 
S. 154 or S. 162 is question of fact — On 
vague information given by M about riot in 
village Police Superintendent going there 
and while he was busy extinguishing fire 
persons making complaints to him—Kotwal 
arriving later and after departure of Super¬ 
intendent commencing investigation and 
taking down report by D — Complaints to 
Superintendent held were not first informa¬ 
tion report—Report by D held came within 
Section 154 60a 

-- S. 162 —Investigation or departmental 

inquiry, held departmental inquiry only 

163a 

- Ss. 162 and 154 — First information 

report recorded — Voluntary report by ac¬ 
cused by way of defence or reply — No 
question put to accused by police—Accused’s 
report not being in course of investigation is 
admissible 60c 

- Ss. 195 t 476 and 476B —Offence under 

Ss. 172 to 188, Penal Code—Public servant 
concerned or public servant to whom he is 


Criminal P. C. 

subordinate can make complaint — Public 
servant when subordinate to appellate Court 
as defined in S. 195 (3)—First Class Magis. 
trate appointed under S. 12, Criminal P.C., 
refusing to make complaint under S. 182, 
Penal Code—Appeal lies to District Magis¬ 
trate and not to Sessions Judge 50ft 

- Ss. 195 (3) and 476 —Suit by accused 

before panchayat under U. P. Village Pan- 
chayat Act for rcovery of money on foot of 
chitti — Application for transfer by accused 
to Deputy Commissioner — Report of sar- 
panch called by Deputy Commissioner alleg¬ 
ing forgery against accused — Sarpanch’s 
allegation supported by tehsildar’s report — 
Deputy Commissioner filing complaint under 
S. 476 against accused for offences under 
S. 467 and S. 471, Penal Code — Complaint 
held could be made by Panchayat Court or 
Sessions Judge—Deputy Commissioner held 
had no power to make complaint 439a 

- Ss. 200 and 4 (1) (h) — Joint com- 

plaint by two persons is valid—Examination 
of complainants one after another without 
delay is substantial compliance with S. 200 

407 

*- Ss.222 and 239 —Two persons jointly 

embezzling money in respect of several 
items—All items can be lumped together and 
accused can be charged with embezzlement 

of gross total and tried jointly 89ft 

- Ss. 225 and 537 —Mere errors as to date 

of occurrence in charge sheet is not enough 
to quash conviction unless it has occasioned 
failure of justice—Error held did not preju¬ 
dice accused 394 

- S. 233 — Joint trial of accused for dif¬ 
ferent offences is illegal 4626 

- Ss. 233 and 235 — Whether series of 

acts form part of same transaction—Test— 
Accused of village B forming unlawful as¬ 
sembly — In prosecution of common object 
of extorting money from E of village B ac¬ 
cused tying him to tree and putting him in 
fear of beating — People of village S coming 
and trying to rescue K — Accused chasing 
them to village S and breaking tiles of some 
of houses belonging to them—People of vil¬ 
lage N coming and trying to stop accused 
from breaking tiles — Accused assaulting 
them and beating them in village N—Offen¬ 
ces at village B and village N held separate 
and not committed in same transaction and 
hence could not be tried jointly 441a 

- Ss.233 and 537— Non-compliance with 

express provision as to mode of trial is not 
merely irregular but illegal and vitiates 
whole trial 
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Criminal P. C. 

_ Ss. 235 and 233 — Accused’s house 

raided and charas and opium recovered — 
Offences under Excise Act and Opium Act 
held distinct and not committed in one 
transaction — Separate charges should be 
framed—Each charge should be tried sepa¬ 
rately 462a 

-S. 239 (d) — Offences under Ss. 211, 

823 and 842, Penal Code, committed in 
course of same transaction — Joint trial is 
valid under S. 239 (d) 100c 

- Ss. 250, 252 — Complainant has right 

to examine witnesses only till accused is 
called upon to enter upon his defence: 130 d 

- S. 297 —Whether witness is accomplice 

is for jury to decide — Statement by Judge 
that witness is not accomplice amounts to 
misdirection — Judge ought to point out to 
jury whether there is corroborative evidence 
or not 221a 

- S. 297 —Evidence against accused very 

brief—Judge need not repeat same evidence 
in case of each accused separately before 
jury — Such course is advisable in case of 
large number of witnesses 221 g 

- S. 297 —Character of charge to jury— 

Determination of — Test — Judge need not 
bring minor discrepancies in evidence to 
notice of jury — But salient points and im¬ 
portant issues must be brought to their 
notice — Mere non-direction not amounting 
to misdirection is not fatal to charge—Omis¬ 
sion to address jury on every suggestion 
made by defence counsel is not non-direction 

221i 

- S. 299 —Sufficiency of evidence—Jury 

must decide 221d 

Ss. 342 , 637 and 439 — Omission to 
comply with S. 842 — Prejudice to accused 
cannot be presumed in every case—Convic¬ 
tion cannot be set aside unless failure of 

[ustice has been occasioned by omission_ 

Prosecution witnesses cross-examined - Ac- 
cused not asked whether he wished to make 
further statement—High Court will not in- 
terfere in revision unless prejudice is shown 

842 

——5. 367 — Appellate judgment setting 
out case of accused and prosecution and 
dealing with evidence is a legal one 444a 

~T S a 1 [ b ^ 107 and 4 °3 — Order 
under S. 107 — Appeal — Appellate Court 
cannot order re-trial 4 Ig 

7 (-0 (b )—Enhancement of sen. 

tence —What amounts to _ Whether there 
oas been enhancement depends on facts of 
each case — Alteration of fine from Rs. 10 
to Rs, 80 and increase of sentence in default 


Criminal P. C. 

of fine from one week’s rigorous imprison¬ 
ment to two months by appellate Court held 
amounted to enhancement and hence was 
illegal 399(1) 

-Ss. 438 and 439 — Reference under, 

against acquittal — Notice to accused is not 
necessary 4486 

-S. 439 —Finding of fact—High Court 

will interfere in revision only in exceptional 
cases—Exceptional cases indicated 478a 
- Ss. 439 and 417 —Acquittal — No ap¬ 
peal by Local Government — High Court 
will not ordinarily interfere in revision— 
But there is no legal bar if proper case 
comes before it 448a 

-S. 439 — Acquittal — Magistrate over¬ 
looking relevant evidence—Acquittal can be 
set aside in revision 443c 

- Ss. 439 and 435 — Revision admitted 

—It should not be thrown out on ground 
that applicant ought to have gone to Ses¬ 
sions Judge first 438a 

- S. 439 — Finding that person was not 

proprietor of land being one of fact cannot 
be interfered with in revision 488c 

- Ss. 439 and 110 —Opinion of Court of 

first instance as to sufficiency or otherwise 
of evidence will not be questioned in revision 

3566 

-S. 439 —Revision from order of acquit¬ 
tal — High Court will interfere in case of 
miscarriage of justice 318c 

—— S. 439 — Finding of fact that A sold 
opium to B justified by evidence—It cannot 
be interfered with in revision 270a 

-- S . 439 —Revision against acquittal at 

instance of private person is extraordinary 
remedy 180a 

-S. 439 — Revision against acquittal_ 

Interference in—When will bo made stated 

130c 

-o. 439 —Concurrent findings by lower 

Courts holding accused guilty cannot be 
challenged on merits in revision 100a 
— r Ss. 476 , 47GB and 439 (5) — Com¬ 
plaint by District Magistrate under S. 476 
—Accused convicted by Additional Sessions 
Judge—No objection to Additional Sessions 
Judge's jurisdiction to try case on ground 
that District Magistrate had no power to file 
complaint taken until after trial was com¬ 
pleted—Accused held ought to have appealed 
under S. 476B — Having failed to do so he 
was precluded frdm raising question of juris¬ 
diction in revision by S. 489 (6) 489 £ 

——S. 614— Liability of surety — Extent 
of, to be determined by terms and conditions 
of bond ua 
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- S. 514 —Remission of portion of penalty 

—Circumstances held justified reduction 

1126 

-S. 523 —No offence in respect of pro¬ 
perty seized proved — It should be given 
back to person from whose possession it was 
seized 128 

- 6 . 526 — Cross complaint by accused 

dismissed without giving him opportunity to 
substantiate allegations in complaint—Case 
against accused transferred to Sub-Divisional 
Magistrate for disposal — Dismissal of cross 
complaint held sufficient to embarrass Sub- 
Divisional Magistrate in fair trial of case 

186a 

-Ss. \526 and 107 — Chief Court can 

transfer case under S. 107 from one district 
to another 1866 

-S. 526 (S )—Word "intimation" in pro¬ 
viso to S. 526 (8)—Meaning of—Application 
by accused to trying Magistrate for transfer 
—Application forwarded to District Magis¬ 
trate and rejected—Subsequent application 
by other accused that he intended to move 
District Magistrate for transfer and if neces¬ 
sary Chief Court — Proviso to S. 526 (8) 
held did not apply—Subsequent application 
held intimation to Court within S. 526 (8) 

429a 

- Ss. 526 (8) and 537 — S. 526 (8) is 

mandatory—Failure to adjourn case renders 
trial illegal 4296 

- S. 537 —Cross cases—Evidence in one 

acted upon in other — Trial should not be 
set aside unless accused is prejudiced — Ac¬ 
cused held not prejudiced 4446 

-S. 540 —Power is discretionary 1306 

Criminal trial— Accomplice—Meaning of, 
explained 2216 

-Accomplice — Burden to prove that 

witness is accomplice is on accused—Duty 
of prosecution stated 221c 

-Accused—Accused failing to prove their 

innocence—Effect stated 193/ 

-Bench Magistrates — Magistrate not 

shown to be absent or inattentive—Mere not 
signing by such Magistrate does not vitiate 
proceedings 423 

-Evidence—Corroboration — Approver’s 

testimony—Corroboration need not be direct 
— It is sufficient if it is circumstantial evi¬ 
dence of accused’s connexion with crime — 
But it should sufficiently implicate accused 
—What constitutes corroboration, explained 

435a 

-Evidence — Witness making contradic- 

. tory statements—Duty of Court stated: 193d 


Criminal trial 

■ Evidence — W itness disbelieved on one 

point, or against some accused_His evi- 

dence cannot be rejected entirely but may 
be believed against other accused 606 

-Evidence—Witnesses mentioned in first 

information report — Prosecution need not 
examine all gg^ 

--Evidence—Fact that person giving first 

information report and accused appeared as 
witnesses on different sides is no reason to 
disbelieve former gg^ 

-Evidence — Accused and complainant 

on previous occasion contesting election_ 

Complainant's witnesses filing petition to 
set aside accused’s election — It is unsafe to 
rely on evidence of witnesses 60? 

-Evidence — Eye-witnesses — Duty of 

prosecution to produce—Withholding of, by 
prosecution—Justification stated 456 
-Jurisdiction — /, City Magistrate, dis¬ 
missing R's complaint against A before him 
—Application to / by A for prosecuting R 
under S. 211, Penal Code—/, after hearing 
application partly, transferred as Additional 
City Magistrate and subsequently appointed 
Sub-Divisional Officer and retaining A's 
application on his file under District Magis¬ 
trate’s orders and also by consent of parties 
—Disposing of A's application by J as Sub- 
Divisional Officer held irregularity curable 
under S. 531, Criminal P. C .—A held could 
not question J’s jurisdiction 50 d 

-Legality — Objection can be taken at 

any stage 441c 

-Self-defence — Plea of — Omission to 

state plea in report to police does not pre¬ 
clude accused from setting it up at trial: 1476 

-Statement of accused—Conviction based 

on—Statement must be taken as a whole — 
It is not open to Court to supplement prose¬ 
cution evidence by selecting some passages 
from accused’s statement and reject rest of 
statement 321 

-Witness — Veracity — Part of evidence 

not proved to be quite false and separable 
from other evidence—Whole evidence should 
not be discarded 193a 

-Witness— Veracity — Witnesses being 

relatives of deceased held no ground for dis¬ 
believing them 193c 

-Witness — Person mentioned in first 

information report not produced—Inference 
stated 193c 

Custom — Custom that groves escheat to 
landlord on abandonment recorded in wajib- 
ul-arz — Applicability — Custom does not 
cease to exist merely because at the moment 
there is no grove to which it can relate: 2136 
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Custom 

-bssentials and proof of —Wajib-ul-arz 

held not enough to prove custom entitling 
proprietor to eject tenant for misconduct or 
other reason 496 

-Evidence of — Wajib-ul-arz and in- 

stances are good evidence 115a 

-Extinguishment—If a custom has been 

in existence for a long series of years, it can¬ 
not be extinguished by non user 1156 

-Proof—Onus — Considerable document. 

ary evidence produced by both parties — 
Question of onus ha9 little value 4016 

-Proof, meaning of explained 401d 

-Proof — Custom existing in most vil¬ 
lages of province — It must be proved in¬ 
dependently for each village 213a 

-Question as to existence of custom is of 

mixed law and fact — Whether custom was 
continuous or not and it was not enforced 
for long time is question of law 401/ 

-Unreasonable — Custom of evicting 

licensee by payment of proper compensation 
is not unreasonable 115c 

-Validity — Essential conditions for 

validity of custom stated — Presumption as 
to discontinuity of custom negativing its 
existence when arises—Custom of non. trans¬ 
ferability of houses and shops in village 
abadi without landlord's permission—Large 
number of transfers extending over 70 years 
without landlord's permission held raised 
presumption of discontinuity of custom: 401c 
-Village—Chauphera in Oudh — Inter¬ 
pretation of wajib-ul-araiz — Custom that 
groves escheat to landlord on abandonment 
recorded in wajib ul-arz of village Bhat- 
purwa held applied to village Chauphera 

TO ... . . 213c 

——Wajib-ul-arz saying that tenants have 

only such and such rights in groves _ All 

other rights must be deemed to be denied 

* % V * — — Pronote—Creditor 

willingly accepting pronote towards debt — 
Payment is not different from cash payment 

278c 

Deoree — Construction — Terms unambi- 
guous — Evidence of surrounding circums- 
tances is of no avail 60 2 ft 

—Construction _ "Pukhtadari” claim 
given up and qabzadari" rights granted by 
compromise—Merely occupancy rights with, 
out rights of transfer held granted by decree 

r\ 502c 

——compromise deoree cannot be said to 
have effect of judicial decision 40 i e 

— Suit to set aside on ground of fraud — 

Previous suit held fraudulent ab initio_ 

Decree cancelled _ Defendant cannot be 
-aeolared entitled to continue hia suit from 

1942 Indexes (Oudh) — 8 & 4 


Decree 

stage which it had reached prior to decree 

21765 

Executability — Decree declaring 


amount due to plaintiff and providmg that 
amount will be paid in manner provided in 
compromise which formed part of decree — 
Decree held not merely declaratory and 
capable of execution la 

-Executability — Vagueness — Decree 

held not vague and could be executed 1 g 
Deed—Construction—Lease or sale — Rent 
payable annually and transferor reserving 
rent for himself — Deed held lease and not 
sale — Omission of re-entry clause held not 
material 1516 

Easements Act <5 of 1882), S. 60 (b) — 
Principle of S. 60 (b) stated — Licence for 
building purposes — Licensee carrying out 
terms of licence and incurring expenses in 
its execution— License becomes irrevocable 
under S. 60 (b) — Licensee can be evicted 
only when lie actually abandons house 
whatever state of repair may be 180a 

-S. 62 (f) — Residential house in town 

— Occupier converting house into public' 
temple — Zamindar cannot re-enter unless 
occupier is shown to bo holding land under 
licence for specified purpose and that his 
right of transfer was restricted in any way 

r. -u i27d 

Evidence — Account-books — Munibs who 
wrote them not produced — Books are not 
properly proved 155 c 

Evidence Act (1 of 1872), S. 6 — Res 
gestae — When statements can bo admitted 
as res gestae explained — Bare statement of 
complainant made to another after com¬ 
plaint is not admissible 130 c 

- S. 26 — Confession by person to con¬ 
stable when he is not accused of any offence 
is not inadmissible 246 d 

- S. 43 Remark in judgment in pre¬ 
vious case against accused is inadmissible in 
subsequent case 47 g c 

- S. 68 —Attesting witness called but not 

proving execution—Execution can be proved 
by other evidence 201a 

-S. 78 —Written statement is not public 

document 

-— S. 90 — Seal is not signature within 
General Clauses Act — No presumption can 
be drawn as to seals under S. 90 374 a 

__S. 90—Presumption as to genuineness 
of document under S. 90 is eminently Within 
trial Court's discretion 3746 

-— S. 92 — Joint executants of pronote— 
Parol evidence that one of them was surety 
is admissible 

S. lid, Illust. (b )—Word "may" do£ 

221« 


not mean “must” 
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-S. 114 , lllust. (b) — Evidence of ac¬ 
complice stands on same footing as other 
evidence—It is for the Court to decide whe¬ 
ther it should be relied on or not without 
corroboration 163 b 

- S. 118 —Child witness— Admissibility 

of evidence — Tests for, examining veracity 
— Absence of administration of oath not 
material 1986 

- Ss. 133 and 114, lllust. (b) — Con¬ 
struction—Accused can be convicted on un¬ 
corroborated testimony of approver if Court 
is fully satisfied about its truth—Whether 
accused should be convicted on such evidence 
is for Court to decide—When Court may be 
justified in convicting on uncorroborated 
testimony explained 4356 

- Ss. 133 and 114 —Evidence of accom¬ 
plice stands on same footing as any other 
evidence 221/ 

Fraud—Ex parte decree—Suit to set aside 
on ground of fraud—Merits of previous case 
can be examined 217a 

Grant — All land in Oudh confiscated by 
Government at time of Mutiny—Only those 
persons are owners who got it subsequently 

427a 

Hindu law — Adoption—Adoptive mother 
clasping boy to her breast held sufficient— 
Declaration of acceptance is not necessary :490 

-Debts—Son’s liability—Decree against 

father for maintenance by his brother's wife 
—On default lady entitled to take out exe¬ 
cution—Subsequent partition between father 
and son—Son’s share is liable for payment 
of maintenance even after final decree for 
partition 56 

-Joint family—Several businesses carried 

on by family — Junior member manager of 
one of such businesses—His acts bind whole 
family including karta 311c 

-Joint family firm—Nucleus—Fact that 

firm is joint family concern is itself nucleus 

155d 

-Joint family — Suit on mortgage exe¬ 
cuted by two brothers of undivided joint 
family — Sons of brothers subsequently im¬ 
pleaded—Mortgage not found to be for legal 
necessity — Personal decree passed against 
two brothers alone and suit dismissed as 
against their sons though personal decree 
■was claimed against them also—In execution 
share of sons in joint family cannot be 
attached — Principle of constructive res 
judicata applies 9 

-Widow of predeceased son having no 

right and without consent of rightful heirs 
getting pos^.r-Sm of property holds it ad¬ 
versely to rightful heirs and acquires full 
title after 12 years 803a 


Hindu law 

•-Widow — Deed held did not confer 

merely life estate but amounted to gift—25* 
partitioning his village between his sons R 
and S in half shares and gifting plot of land 

in village to his wife D for maintenance_ 

D entered as under.proprietor in respect of 
land and continuing as such till her death— 
R's son J succeeding to his half share in. 
village and gifting it to his son Z—Both 
under-proprietary and proprietary rights 
kept alive as mutually distinct without 
intention of coalescing them—On D’s death 
land held devolved upon J and S to exclu¬ 
sion of K who had no right to succeed in 
presence of his father 48- 

Hindu Women’s Rights to Property 
Act (18 of 1937 as amended in 1938) —Act 
does not operate to regulate succession to- 
agricultural land 2166- 

- S. 3 (2), (3) (as amended in 1938) — 

Scope of — Sons of deceased Hindu are not 
excluded by widow upon death of their father 
— Suit on pronote executed by deceased 
father — Only sons impleaded — Failure to 
implead widow does not justify dismissal of 
suit 216a 

Income-tax Act (11 of 1922), S. 25A (l) t 
(3) — Before order under S. 25A (l) can be- 
passed, claim that partition has taken place 
must be made — In absence of such claim 
presumption under cl. (8) applies 108a 
Interest — Pendente lite interest — Person • 
not claiming interest on the amount lent 
does not debar him from claiming interest 
pendente lite 3326- 

-Prior to suit—Not to bo granted by way 

of damages in absence of usage or contract 

31 Id 


Interpretation of statutes — Meaning of 
words plain — Court should not busy itself 
with supposed intention of Legislature: 4836 

-Specific provision for particular subject 

overrides general provisions 3586 

-Parliamentary history of enactment 

cannot be considered for ascertaining its 
meaning 2816 

-Law not clear — Court can rely on- 

maxim "argumentum ab inconvenienti plu- 
rium valet in lege” 

Jurisdiction — Consent of parties cannot 
vest jurisdiction 50 a 

Land Acquisition Act (1 of 1894), Ss. 32 
and 30 —Order on reference under S. 82 or- 
S. 80 is not award \4\b 

- Ss. 54, 31 (2), 18 and 26 —Reference 

under S. 81 (2)—Decision of Court is award 
and is appealable under S. 64 141a 

Landlord and tenant — Suit for rent — 
Lease inadmissible — Court cannot grant 
damages for use and occupation 50C 
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Landlord and tenant 

_l, _Village sites — Zamindar is presumed 

to be in possession — Presumption does not 
apply to town—Tenants in town can trans¬ 
fer house as well as site — Burden to prove 
that tenant in town could not transfer sito 
is-on plaintiff zamindar 427c 

-Under compromise decree of 1875, plain¬ 
tiff's predecessor granting perpetual lease of 
village to defendant's husband—In 19*2.5 G 
and R suing defendant claiming to be co¬ 
sharers of defendant’s husband — G and R 
recognised as under.proprietors by judgment 
dated 18th August 1925—In 1929 defendant 
entered as under-proprietor in khewat — In 
1935 plaintiff becoming aware of entry in 
khewat and applying for amendment — 
Application rejected — Suit by plaintiff in 
1937 for declaration that defendant who 
was in possession after her husband’s death 
had heritable but non-transferable rights as 
perpetual lessee — Plaintiff held entitled to 
declaration—Suit held governed by Art. 120 
—Cause of action held accrued only in 1935 
— Defendant held did not perfect her title 
by adverse possession 874c 

-Rent suit — Revenue Court holding 

defendant to be tenant liable to pay rent — 
Decision does not bar tenant from suing in 
civil Court for declaration that he i9 mort¬ 
gagee in possession 301a. 

--Tenant bila tasfia — Person holding as 

tenant cannot claim adversely merely by 
being entered as tenant bila tasfia 70c 
Lease—Perpetual lease of land for agricul¬ 
tural purposes conferring heritable rights on 
lessee — Nothing to show that those rights 
were transferable—Lessee liable to ejectment 
only for arrears of rent—Under-proprietary 
rights cannot bo said to have been conferred 
on lessee—Lessee cannot claim trees grow¬ 
ing spontaneously on land after lease in his 
favour 460a 

-Perpetual lease of village — Condition 

making rights of lessee non-transferable but 
heritable is not illegal 374 c 

Lessor and lessee—Leaso granted for five 
years at annual rent of Rs. 800 to be paid 
in four instalments — Lessee paying one 
instalment of Rs. 200 in advance to be 
allowed for at final settlement — No further 
instalments paid — Suit by lessor for rent 
after expiry of leaso — Lessor held entitled 
to claim Rs. 800 for each of three years for 
which he could claim arrears 231c 

Limitation Act (9 of I908j_Applicability 

of articles — Regard should be had not to 
suit as framed but as it ought to have been 


framed 


836 


——S, 5 —Previous rulings of High Court 
holding no second appeal lay—Fact that by 


Limitation Act 

subsequent Full Bench ruling previous rui. 
ings were upset is not sufficient excuse for 
delav in tiling second appeal 447a. 

_ S. 0 —Applicant having two remedies 

deliberately adopting one remedy after other 
remedy was barred and failing therein — 
Failure to get it held not sufficient cause for 
extending time for other remedy 362a. 

- S. .5—Order appealed from passed seve¬ 
ral years ago—Strong grounds are necessary 
for extension 839c 

- S. 5 and Art. 170 —Appeal filed with¬ 
in time bona tide with less court-fee—Party 
required to pay much larger court-fee being 
unable, applying without delay for leave to 
appeal in forma pauperis but beyond 30 days 
of order appealed from—Extension of time 
for appeal is proper 2406 

- S. 5 and Art. 170— S. 5 applies to an 

application for leave to appeal in forma 
pauperis 240c 

-S. 5—“Sufficient cause”—Appeal not 

filed in proper Court within time on account 
of mistaken advice by counsel—Mistake not 
unnatural and no gross negligence on his 
part—There is sufficient cause 125 

-S. 12 — Time requisite for obtaining 

copy of decree—Time between date of judg. 
ment and date of actual signing of decree 
can be included 8926 

- S. 19 —Endorsement on pronote held 

no acknowledgment 5086 

-S. 20—(as amended in 1942 )—Suit 

decided in 1989—Revision referred to Bench 
—S. 20 subsequently amended — Amend¬ 
ment cannot defeat rights of successful party 

508a 

- S. 22 —Applicability — S. 22 does not 

apply to appeals 339 d 

- Art. 12 —Article does not apply to void 

sales 120c 

- Art. 12 (a) — Art. 12 (a) is not res¬ 
tricted to sale in execution of simple money 
decree but applies to sale in execution of 
mortgage decree 38 d 

- Arts. 12 (a) and 137 — Applicability 

— Considerations governing, are entirely 
different 33 fl 

- Art. 23 — Suit after one year from 

Magistrate’s order but within one year of 
High Court’s order in revision is within 
limitation : 11 Luok. 237=(*85) 22 A. I. R. 
1985 Oudh 892=155 I. C. 706, OVER - 
RULED 4gg 

-i4r*. 64 —Accounts stated affords fresh 

cause of action 8116 

- Arts. 116 and 62 — Registered lease 

void ab initio—Suit by lessee based on per¬ 
sonal covenant by lessor to return nazrana 
in case of dispossession — Art. 116 applies 
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Limitation Act 


and not Art. 62—Time runs from date of 
dispossession and not date of lease 826 

- Art. 120 —Suit for declaration of right 

—Suit is not barred by time so long as 
plaintiff has subsisting title —Each invasion 
of right gives fresh cause of action — Mere 
forbearance of previous action does not 
debar subsequent action when fresh invasion 
is made 874/ 

- Art. 120 —Mutation entry not causing 

injury to plaintiff—Cause of action arises 
when defendant gets decree for ejectment of 
plaintiff on basis of such entry 846a 

- Art. 141 — Adverse possession com- 

mencing to run against last male owner — 
Intervention of limited estate will not pre¬ 
vent time running — Reversioner cannot 
claim fresh cause of action on death of 
limited owner 808c 

- Arts. 1S1 and 182 —Instalment decree 

—In case of default whole amount to accrue 
due—Default by judgment-debtor —Execu¬ 
tion application for balance falls under 
Art. 181 and not Art. 182 2196 

- Arts. 161 and 182 (?)—Money decree 

payable by instalments — Whole amount to 
accrue due in case of default of any instal¬ 
ment—Default by judgment-debtor—Appli¬ 
cation to recover balance due — Article 181 
applies and not Art. 182 (7) — Time runs 
from date of default — Decree-holder is en¬ 
titled to recover balance due except such 
amount as is timo-barred 81a 

- Arts. 182 and 181 — Decree prepared 

and signed subsequent to date of judgment 
—Time runs from date of judgment 189c 

- Art. 182 (2 )—Words "where there has 

been an appeal" in Art. 182 (2) mean just 
what they say—Suit by minors under guar¬ 
dianship of their mother dismissed on 31st 
August 1985—Appeal by minors allowed on 
11th December 1985 — Case remanded for 
trial de novo and defendant awarded costs 
against guardian for her negligence — No 
appeal against order of remand or order for 
costs filed _ On 23rd December 1935 suit 
again dismissed—On appeal by plaintiff suit 
decreed on 27th March 193G — Limitation 
for execution of order for costs passed on 
11th December 1935 held should be reckoned 
from 27th March 1936 and not 11th Decem¬ 
ber 1985 464 

Mahomedan law — Marriage — Rukhsati 
ceremony — Child born after marriage even 
though before rukhsati ceremony is presumed 
to be legitimate — Mere belief of husband, 
however strong about paternity of wife’s 
child is not by itself sufficient to rebut pre¬ 
sumption 148a 

•-Wakf partly private and partly public 


Mahomedan law 

—Whether application for removal of mat. 
will is lies (Quart) 2l(fe 

Majority Aot (9 of 1875), S. 2 (a) — In. 
terpreiation—Suit for dower by Mahomedan 
girl aged 17 through next friend is valid 218 
Minor—Decree against — Guardian's negli¬ 
gence—Minor can sue to set aside decree on 
attaining majority on ground of guardun's 
negligence — But he cannot assume such 
negligence and treat decree as void and 
ignore it — Guardian properly appointed— 
Justification for decree against minor must 
be presumed unless rebutted by suit 83a 
-Decree against—Property sold in exe¬ 
cution—Suit by minor on attaining majority 
for possession of property — Suit cannot he 
treated as one to set aside decree on ground 
of guardian’s negligence in absence of even 
suggestion of negligence in pleadings 88c 
Mortgage—Suit on—Parties— Proper and 
necessary—Suit against one of heirs of mort¬ 
gagor of joint Hindu family not represen¬ 
ting others — Other heirs impleaded after 
expiry of limitation — Suit should be dis¬ 
missed in toto 197 

Motor Vehicles Aot (4 of 1939), S. 134 
(2) — Offence before commencement of Act 
of 1939 — Prosecution launched on 18th 
December 1939 held should proceed under 
old rules under old Act 310 

Negotiable Instruments Act (26 of 1881), 
S. 27 — Member of joint Hindu family bor¬ 
rowing sum on pronote for family benefit— 
His brother karta of family acknowledging 
debt as for family benefit accepting liability 
and executing fresh pronote for same—S. 27 
does not apply 1616 

Opium Aot (1 of 1878), S. 9 (a) — Con¬ 
current findings by lower Courts that spots 
in accused’s compound where opium was 
fouud buried wore disclosed by accused to 
Excise Inspector—Fact that Excise Inspec¬ 
tor did not mention in recovery list or 
report to District Magistrate that spots were 
pointed out by accused is not sufficient to 
set aside finding in revision — Conviction 
under S. 9 (a) on findings is justified: 2706 

- S. 9 (a) — Possession under S. 9 (a) is 

possession with one’s knowledge—For offence 
under S. 9 (a) knowledge of accused must 
be proved—Opium recovered from promises 
of which A was joint owner —A not actually 
residing on premises — A cannot be said to 
bo in conscious possession of opium 270c 
Oudh Chief Court Rules, Cliap. 12, B. 19 
—Chap. 12, R. 19 is mandatory—Presents, 
tiou of appeal after Court hours is invalid: 488 
Oudh Civil Rules, B. 289 (XII) and 
(XIII )—Defence raised by defendants not 
common — Defendants succeeding on one 
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Oudh Civil Rales 

defence that suit was nob properly valued— 
They are entitled to only one set of costs 
under R 289 (XII) - R. 289 (XIII) does 

not apply 892 ^ 

_ Vol. l y paras. 53y 54 and 55 — Docu¬ 
ments tiled and admitted in suit — Return 
of. beforo limitation for appeal is irregular 

145c 

Oadh Courts Aot (4 of 1925 ), S. 12 (2) 
—Rent case — Second appeal decided by 
Single Judge — Further appeal lies under 
S. 12 (2) 4936 

-S. 12 (2) — Appeal under S. 12 (2)— 

Point that second appellate Court interfered 
with decision of fact by lower Courts not 
taken in grounds of appeal — It cannot be 
allowed to be raised 4146 

- S. 12 (2 )—Application under S. 12 (2) 

— S. 12, Limitation Act, applies — Time 
requisite for obtaining copies of judgment 
must be excluded 816 

Oudh Laws Act (18 of 1876 ), S. Appli¬ 
cability — It is not essential that the sub¬ 
division should bo separately assessed to land 
revenue 117c 

-S. 9 — Sale of land in separate patti 

does not necessarily involve sale of land in 
shamilat 117 d 

- S. 9— "Sub.divi9ion”—Includes under¬ 
proprietary khata 1136 

Oudh Rent Aot (22 of 1886), S. 3 (8)— 
Lease—Construction — Lessee held under- 
proprietor and not occupancy tenant : 3466 

- S. 3 (17) — Sir right — Nature of — 

Transfer of proprietary share includes trans¬ 
fer of sir rights 245a 

-S. 3 (17) — Applicability _ S. 3 (17) 

does hot apply where one cosharer claims 
acquisition of sir rights in sir of other co¬ 
sharer 2456 

-S 3 (17) (d) —.Question whether sir 

belongs to party under 8. 3 (17) (d) is for 
Revenue Court to decide 245c 

- S . 6 — cSale of his rights by ex-pro¬ 
prietary tenant—Effect stated 151a 

—S. 7A (5 )*—.Agreement not to claim ex¬ 
proprietary rights is not unlawful le 

S. 60 — Warrant of possession issued 
pending application under S. 60on landlord's 
responsibility—Assistance ultimately refused 
—Tenant is not validly ejected 605 

—~Ss. 68,48 —Theka for particular period 
is heritable 3266 

- - S. 108 —Suit to recover under- proprie¬ 
tary dues — Revenue Court has exclusive 
jurisdiction 896a 

- Ss. 108 (2) and 727—“Land” in 8. 127 

does not include produce of land — Suit to 
recover value of fish taken out of river against 
trespasser does not fall under S. 108 (2) and 


Oudh Rent Aot ....... , 

S. 127 — Civil Court has jurisdiction by 

reason of S. 9, Civil P. C. 08c 

_ S. 119 _ Appeal to District Judge 

against Assistant Collector s order by some 
of judgment debtors — District Judge can 
reverse order in toto under 0. 41, R. 4, Civil 
P. C. 109a 

_S. 124D — S. 124D gives discretion to 

appellate Court—It does not compel appel¬ 
late Court to exercise its powers in one of 
ways mentioned in it—Trial Court returning 
plaint for presentation to proper Court on 
ground tbat it had no jurisdiction — Appel¬ 
late Court upholding decision and dismissing 
appeal—Appellate Court held not bound to 
remand case under S. 124D — Dismissal of 
appeal held justified—Appellate Court held 
could not be said to have acted with material 
irregularity justifying interference in revi¬ 
sion 3956 

-S. 127 — Person losing his right as 

grove-holder by land losing its character as 
grove or losing his right as holder of bagicha 
by being entered as mere tenant bila tasfift 
—S. 127 applies 70a 

-Ss. 127 and 37 (as amended in 1921) 

—Landlord under misapprehension treating 
non.statutory tenant’s heir as heir of statu¬ 
tory tenant—Nothing to show that landlord 
accepted rent from heir after becoming aware 
of his legal position — Landlord can eject 
heir under S. 127 67a 

- S. 127 —Acceptance of rent after institu¬ 
tion of suit under S. 127 does not prejudice 
landlord’s case 676 

-S. 145 —Decree under Act for arrears 

of revenue for over Rs. 500 — Execution 
application stating liability of judgment- 
debtors separately and distinctly as below 
Rs. 500—Latter part of S. 145 nevertheless 
applies _ 1896 

-S. 145 — Decree for sum exceeding 

Rs. 600—Art. 182 and not Art. 181 applies 

189 d 

-S. 151 — Scope and applicability_ 

Application for execution against moveables 
time barred — Decree-holder can proceed 
against immovable property 497a 

Partnership—Suit by partner in porsonal 
capacity for partnership debt — No deoreo 
can be passed—Proper procedure to be fol¬ 
lowed indicated 335c 

Partnership Act (9 of 1932), S. 5—Hindu 
joint family business — Agreement of part¬ 
nership is invalid 1086 

Penal Code (45 of 1860), Ss. 71, 457 and 
380 — Urtonce under S 880 is no part of 
offenco under S. 457—S. 71 does not apply 
—Beparate conviotion under both seotiona 
ifl proper 214o 


22 . Subject-Index, A. J. R. 1942 Ocdh 

Penal Code 

- Ss . 99 and 105 — Assistant Collector 


authorising kurk amin S to execute warrants 
by attaching certain property—S returning 
warrants endorsing his inability to execute 
them on account of resistance—Naib Tahsil- 
dar instead of returning warrants to Assis¬ 
tant Collector for further orders himself 
authorising other kurk amin to execute 
warrants and himself accompanying him 
with police constables—Naib Tahsildar held 
did not act in good faith — S. 105 held in¬ 
applicable 256 

- S. 100 —Allowance to be made in con¬ 
sidering plea of self-defence, stated—Accused 
while being throttled by deceased piercing 
knife into his abdomen—Case held covered 
by S. 100 147a 

- Ss. 147 , 436 and 149 — Unlawful as¬ 
sembly with common object of getting house 
vacated by occupant — On refusal leader 
ordering members to set houses on fire and 
loot—Members are guilty of arson 60 d 

- Ss. 161, 3S4 —Sentence —Police officer 

committing offences under should be given 
deterrent sentence 163d 

- S. 174 — Witness failing to appear— 

Complaint of Court issuing summons to wit- 
ness is necessary — Accused cannot be con¬ 
victed on complaint by Sub-Inspector: 425 

-S. 211 —Setting criminal law in motion 

by false charge to police of cognizable offence 
constitutes institution of criminal proceed¬ 
ings within S. 211—Information of cogniz¬ 
able offence under S. 154 and complaint 
under S. 200, Criminal P. C., amount to 
institution of proceedings within S. 211, 
Penal Code 1006 

- S. 211 — Opportunity to accused to 

impugn false report by him is not necessary 
before starting prosecution under S. 211— 
Nor is any notice necessary—Notice is neces¬ 
sary only in proceedings under S. 476, Cri¬ 
minal P. C. lOOd 

- S. 300 — Murder or minor offence— 

Murder held proved—Enlargement of spleen 
made no difference 193(7 

- Ss. 302 and 300 —Charge under S. 302 

—Judge should first consider whether case 
is not murder under S. 300 — If it is not, 
Judge should give reasons — Knowledge in 
such cases is matter of presumption — Ac¬ 
cused intending to cause such injuries as 
were likely to cause death — He must be 
presumed to have known that that injury 
was likely to cause death 368a 

-- S. 302 — Sentence — Persons acting 

under influence of another—Sentence stated 

193/t 

- Ss. 304 and 300 — Construction of 

S. 304—S. 304 creates no offence — S. 304 


Penal Code 

first part should t>e applied only when 
offence is not murder by reason of its falling 
within one of exceptions to S. 800 3686 

-Ss. 324, 325 and 326 —Offences under 

—One sentence for all offences is improper 
—Cumulative sentence passed by Magistrate 
could be passed by him in respect of any of 
offences — There is no ground for interfer¬ 
ence in revision 444 d 

-*Ss. 326, 325 ajid 147 —Eleven persons 

sitting at accused’s house — When com¬ 
plainant passed, one of them asking other to 
beat him — Four men running behind com¬ 
plainant and beating him — Some persons 
coming to rescue complainant — Other ac¬ 
cused turning up and beating rescuers — 
Accused held formed unlawful assembly 
with common object of beating complainant 
with lathis and kanta and were rightly con¬ 
victed under Ss. 326, 325 and 147 444c 

- Ss. 353 and 99 — Attachment sought 

to be effected by amin after expiry of period 
fixed in warrant — Amin cannot be said to 
act in good faith and resistance to such 
attachment is no offence 57 

- S. 378 — Accused taking possession of 

lorry for non-payment of instalments due 
from servants of complainant without lat¬ 
ter’s consent after paying off arrears of 
salary due to them by complainant—Offence 
under S. 378 held committed 3I8a 

- S. 378 — Scope — S. 378 deals with 

possession and not ownership 3186 

- Ss.383, 44 —‘Injury’ has wide meaning 

—Police officer taking bribe for releasing 
arrested persons on bail under threat of not 
releasing them unless money was paid held 
guilty under S. 383 163c 

-S. 392 —Highway robbery — Sentence 

— Value of stolen property is no criterion 
for determining amount of punishment — 
Punishment should be deterrent 221; 

- S. 408 — Accused receiving money be¬ 
longing to his master and not accounting for 
it—He can be convicted even if it cannot be 
proved that he misappropriated any specific 
sum ' 89a 

- Ss. 420, 409 and 405 —Accused, secre¬ 
tary of Lucknow Bank, holding power of 
attorney on its behalf — Accused going to 
Calcutta in 1935 and purchasing Govern¬ 
ment Promissory Notes of face value of 
Rs. 10,000 and Rs. 8000 on 1 st and 2nd 
May 1935 from S and giving cheques for 
price thereof on Lucknow Bank — Cheques 
dishonoured by Lucknow Bank as not signed 
by drawer in his official capacity —Accused 
selling Government Promissory Notes of face 
value of Rs. 8000 to N on 2nd May 1985 
for Rs. 7500—On same day N giving cheque 


28 


Subject Index, A. I. R. 1942 Oodh 


Penal Code _ x _ . . 

to accused for Rs. 6500 on Central Bank of 
India which was cashed by accused — On 
3rd May 1935 N paying Rs. 1000 to accused 
but taking cheque from him on Lucknow 
Bank for that amount — N sending cheque 
to Imperial Bank of India—Cheque present¬ 
ed to Lucknow Bank but dishonoured on 
23rd May 1935 as payment stopped by 
drawer—Accused convicted under S. 420 at 
Calcutta — Subsequently, in 1938, accused 
discovered not to have credited to Bank full 
amount of price realized by him from N and 
convicted under S. 409 — Offences under 
Ss. 420 and 409 held distinct — Lucknow 
Court’s jurisdiction held could not be ques¬ 
tioned by reason of S. 531, Criminal P. C. 
— Accused held rightly convicted under 
Section 409 473d 

- S. 441 —“Possession" — Possession in¬ 
cludes constructive possession 104 

- Ss. 457 , 380— Scope of S. 457 explained 

214a 

- Ss. 457 and 380 — There is no con¬ 
nexion between Ss. 457 and 380 2145 

- S. 498 — Husband on service at S — 

Wife living with husband’s father but en¬ 
ticed away while she was at her father’s — 
Complaint under S. 498 by husband's father 
is by proper person 434 

Pleadings — House site in town — Suit by 
owner of site against tenant for removal of 
structure and possession alleging tenant to 
bo owner of structure — Concurrent findings 
by trial and appellate Courts that defendant 
was licensee and owner of structure—Appel¬ 
late Court reversing trial Court's decree and 
decreeing suit holding that house having 
fallen leaving only wall and thatched shed 
licence was revocable and that it had been 
revoked by filing of suit — Appellate Court 
•ought to have dismissed suit on findings of 
fact—Discussion of law upon assumed plead¬ 
ings held not justified 1805 

* Practice—Appeal—Court-fee — Question 
of court-fees raised in appeal os one of 
grounds decided after arguments—Appellant 
has no right to be heard on other points 
until he pays correct court-fee 2095 

-New plea—Trustee — Plea that decree 

was not personal but qua trustee cannot be 
raised for first time in appeal 205a 

-New plea—Revision—Suit under S. 9, 

Specific Relief Act, decreed _ Plea of want 
of jurisdiction in civil Court not raised in 

trial Court but taken in memo of revision_ 

Plea held should not be rejeoted on technical 
ground and should be allowed to be raised 

, , 4 1795 

--Appeal—Additional evidence—Errone¬ 
ous :advice of counsel is no groilnd 1226 


Practice , VT . 

_Letters Patent appeal — New point at 

time of argument cannot be allowed to 

Precedent — Privy Council — Obiter 13 
entitled to greatest weight ZQSc 

Pre-emption — Final foreclosure decree 
passed—Costs of application for preparation 
of final decree allowed to mortgagee but not 
included in final decree — Pre-emption suit 

_Plaintiff admitting that no amount in 

foreclosure decree was fictitious and defen¬ 
dant admitting plaintiff’s right — Court de¬ 
creeing suit and ordering pre-emptor to pay 
consideration under foreclosure decree after 
deducting costs of suit—On office report that 
pre-emptor was liable to deposit costs of ap¬ 
plication for preparation of final mortgage 
decree Court ordering pre-emptor to pay 
amount payable under preliminary decree 
minus costs of pre-emption suit—Court held 
perfectly justified in construing its previous 
order—No question of validity of subsequent 
order arose as it was in affirmation and not 
in derogation of previous order — Mortgagee 
not having raised plea as to costs of applica¬ 
tion for preparation of final decree held must 
be deemed to have waived his right to those 
costs 399 (2) 

-Suit for—Vendor is not as a rulo neces¬ 
sary party—When vendor is necessary party 
stated 366a 

-Suit for—Vendee can show real nature 

of sale — No title passing to vendee — Pre¬ 
emption suit is not maintainable 2066 

-Partial pre-emption is not permissible 

117a 


-Matahatdar and pukhtadar have same 

rights 118a 

-Part of property can be pre-empted 

only on payment of the amount paid for the 
whole of the property 118c 

-Pre-emptor asserting claim as cosharer 

on basis of alleged 9ale deed — Sale deed on 
face of it lease of ‘birt’ land for which ‘birt- 
dar’ pre-emptor had to pay rent to his lessor 
— Pre-emptor held could not lead evidence 
to show that lease was sale — Nor could he 
plead fraud to take advantage as pre-emptor 

55 

-Object of, explained—Suit not brought 

with bona fide object of excluding stranger but 
to benefit stranger should be dismissed 196 
Principal and agent — Secretary of Bank 
purchasing Government Promissory Note on 
behalf of Bank — Whether cheques issued 
by Secretary on Bank for purchase money 
were signed by him- personally or on 
behalf of Bank is immaterial 4786 

Principal and surety— Surety to be liable 
to extent of one year’s rent on default by 
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Principal and surety 


principal during period of lease — Death of 
principal and his widow succeeding—Surety 
held continued to be liable on his bond for 
whole period of lease 325a 

Promissory note — Renewal — No pre¬ 
sumption that original note is with creditor 

332a 

-Suit on — Person acquiring interest in 

note under compromise is entitled to sue on 
it 202a 

-Suit on — Person becoming entitled to 

certain amount due under note—Ho should 
be joined either as plaintiff or as defendant 

— Suit by payee alone is not properly con¬ 
stituted 2026 

-Pronote in renewal of earlier pronotes 

— R ceipt evidencing earlier transactions 

— Suit for sum due on pronote _ Pro¬ 

note inadmissible as insufficiently stamped 
but receipt admissible—Plaintiff held entitl¬ 
ed to prove original debt independently of 
pronote — Acknowledgment in receipt held 
sufficient to establish defendants’ liability— 
Interest held should be allowed up to date 
of receipt and from that date up to institu¬ 
tion of suit should be refused 388 

-Fact that joint signatory did not men¬ 
tion in pronote that he signed as surety is 
not conclusive that he did not sign as 
surety • 2786 

-Suit pronoto signed jointly by A and B 

preceded by four pronotes executed in rene¬ 
wal one after other jointly by A and B — 
Suit pronote in lieu of last of renewed pro¬ 
notes — B claiming to have signed suit 
pronote as surety — B held ought to have 
proved that previous pronotes were also 
signed by him as surety 278/ 

-Co-signatories — Joint and several lia¬ 
bility is not affected by heading of 'khata* 
being in name of one only 273f/ 

Provincial Insolvency Act (6 of 1920), 
Ss. (2), 4, 75 — Decision on question 
whether debtor has right to present petition 
for insolvency is one under S. 25 and not 
under S. 4 and hence no second appeal lies:80a 
——-St. 27 (2), 43, 37 — Court can extend 
time for discharge on application of debtor 
or creditor or even suo motu — Application 
by debtor for discharge within time fixed — 
On d*y fixed for hearing after expiry of such 
period debtor not appearing and creditors 
applying for extension of period of discharge 
to enable them to realise their debts—Period 
of discharge held should l>e extended 97 

-- S. 59 — Sale by Official Receiver of 

insolvent's pror^rty — Transfer is not by 
operation of or by or in execution of 
decree or order of Court of competent juris¬ 
diction Within S. 2(d), T. P. Act—Purchaser 


Provincial Insolvency Act 

is entitled only to sale deed from Official 
Receiver and not sale certificate : 14 Luck. 
*104=(’3h) 26 A. I. R. 1939 Oudh 55=179 
I. C. 764, OVERRULED 424 

— —S. 75, proviso 1 — Finding of fact 
arrived on evidence and circumstances .of 

case — No question of law involved _ No 

interference in revision 806 

Provincial Small Cause Courts Act (9 of 

1867), S X5 — No injustice doue — Discre¬ 
tionary powers in revision under S. 25 will 
not be exercised — Question of limitation 
raised being one of law - Interference with 
lower Court’s decree is not justified if it per- 
petrates injustice 1 G 1 C 

- S. 25 — Limitation — Lower Court's 

view legally unsound and resulting in in¬ 
justice to applicant—High Court will inter, 
fere 816 

- Sch. 2 , Art. 8 — Suit for rent of site is 

different from suit for house rent and is not 
cognizable by Small Cause Court 1456 
Record of Rights — Entry — Entries in re¬ 
venue papers are presumed to be correct:70c 

Registration — Registration operates from 
date of execution 2016 

-Effect—Registration is not sufficient to 

prove that executant is more than 18 years 
at that time 1436 

Registration Act (16 of 1908), S. 17 ( 2 ) 

(vi )—Award and compromise do not stand 
on same footing 268c 

- S. 47 —Mortgage executed earlier re¬ 
gistered later—Priority explained 172a 
Res judicata — Constructive — Principle 
does not depend on convenience of parties 
about taking certain pleas 354a 

--Decision on basis of facts admitted by 

both parties operates as res judicata 8546 

-Execution — Decree-holder on alleged 

breach of agreement between him, judg¬ 
ment debtor and his surety seeking execution 
against surety—Surety objecting and deny¬ 
ing agreement—Court hearing arguments of 
counsel on objection, holding that there was 
no agreement and striking off decree—Deci¬ 
sion held given on merits — Order striking 
off decree held operated as res judicata and 
barred second application against surety 

183a 

-Principle applies to execution pro¬ 
ceedings 1886 

Revenue records—Entry in—Omission to 
object does not estop party from correcting 
it at subsequent date 6026 

Revision — Person obtaining decree to 
which he is not entitled by Small Cause 
Court taking erroneous view of law—High 
Court can iilfcerfere 202c 
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Second appeal—Finding of fact—Whether 
certain inference should be drawn from 
proved facts is question of fact 19a 

Specifio Relief Act (1 of 1877) S. 9 — 
Plaintiff claiming to have been in possession 
of land, alleged to be muaff on basis of gift 
deed —Suit lor possession on ground of 
forcible dispossession by defendant—Defen¬ 
dant alleging land to be tenancy and him¬ 
self as proprietor — Suit falls under S. 9, 
Specific Relief Act, and not S. lOtf (10), 
Oudh Rent Act 179a 

*- S. 42 — Relief claimed under S. 42 

need not be affirmative—Suit for declaration 
that defendant has not got particular right 
is maintainable—Plaintiff asserting that be 
was full proprietor of property attached by 
the decree-holder and judgment-debtor bad 
no rights in it which could bo sold by decree- 
holder in execution of his decree—Plaintiff 
can sue under S. 42 for declaration that 
decree-holder had no right to attach property 

(FB) 4656 

Stamp Act (2 of 1899), Arts . 57 and 40 
(as amended by U. P. Act 18 of 1938 )— 
Word ‘surety* in Art. 57 does not include 
parties to proceedings on whose behalf secu¬ 
rity bond is executed—Mortgage of landed 
property executed by party to proceedings 
by way of security under 0. 41, R. 5, Civil 
P. C., falls under Art. 40 and not Art. 67 
fPer Special Bench) (SB) 871 a 

- Art. 67 (as amended by U. P. Act 18 

of 1938 )—Word ‘contract* in Art. 57 — 
Meaning—Mortgage bond executed as secu¬ 
rity under 0. 41, R. 5 Civil P. C , does not 
constitute contract (Per Thomas C. J.) 

_ (FB) 8716 

Succession Act (39 of 1925 ), S. 235— 
Object of, is to give opportunity to next-of- 
kin to accept or refuse letters of adminis¬ 
tration—Denying validity of will is refusing 
tetters 5106 

--— S. 352 —Universal legacy defined: 610a 
Tenure — Qabzadari rights are not neces- 
sarily under.proprietary 374 d 

—Khudkasht _ Nature of — Right to 
khudkasht cannot be transferred by deed 
— It can be transferred by actual handing 
over of possession—Several cosbarera in sue- 
cession can hold same plot as khudkasht— 
Cosharer proprietor’s khudkasht number 
taken possession of by other cosharer for 
nearly 12 years — Cosharer cannot claim 
back number 246d 

Tort—Joint tortfeasors—Suit for damages 
against — Compromise with some is no bar 
to decree against others 78 0 

--Trespass—Damages caused by trespass 

by cattle of several defendants - No evidence 
that defendants acted jointly or in concert 


Tort , „ e 

— Extent of damages caused by cattle of 
each defendant not known —Joint decree for 
all damages against all defendants held could 
not be passed — Only nominal damages held 


ASM) 1,1 1' 


p /1 n /1 


Transfer of Property Act (4 of 1882), 
S. 6 (dd) — Whether right to future main¬ 
tenance is acquired under deed for first time 
or not is immaterial under S. 6 (dd): 410a 

-S 41 — Applicability — Transferee 

should make inquiry about title of transferor 
—Mere inspection of revenue records is not 
sufficient 3136 

- S. 53A — Legally defective lease — 

Lessor cannot invoke S. 53A to establish 
right of action under lease as such—S. 53A 
debars lessor from enforcing against lessee 
in possession any right other than that pro¬ 
vided by contract 231a 

- Ss.53A and 107 —Lease not complying 

with S. 107 — Lessee entering into posses¬ 
sion — Lease is admissible as evidence of 
agreement contained therein and for deter¬ 
mining rights and liabilities of parties: 231c 

-Ss. 58 and 68 (c) — Mortgagee failing 

to obtain possession or losing possession enti¬ 
tled to sue for mortgage money — Mortgage 
held not simple — Possession not given — 
Mortgagee’s rights are not restricted by 
S. 68 (c) — Suit for possession is maintain¬ 
able 1726 


- Ss. 76, 77— Simple mortgagee redeem¬ 
ing prior usufructuary mortgage and getting 
possession is not liable to render accounts to 
mortgagor — Fact that in suit on bis mort¬ 
gage he has allowed mortgagor to set off for 
profits received against interest will not 


make him liable to account 189a 

- Ss. 76 (g) and (h) and 77 —Terms of 

S. 76 (g) and (b) are absolute — Mortgagee 
cannot contract himself out of them unless 
he brings his case under S. 77—S. 77 when 
comes in, stated — Mortgage deed held did 
not come under S. 77—Recital in deed that 
mortgagor shall have no right to account 
held vague and held did not confer any ad¬ 
vantage on mortgagee in derogation of S, 76 


- Ss. 77 and 76 W—Mortgagee to take 

possession of shops in certain contingency 
and thereafter to appropriate rent towards 
interest — Mortgagor entitled to redeem on 
paying entire principal with interest prior to 
possession in lump sum—Case held covered 
by S. 77 — Mention of rate of interest in 
deed held not conclusive as to accounting 

- S. 91 (a) — Subsequent mortgagee^ 

person having interest in property 

(FB) 260a 
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T. P. Act 

-S. 92 —Mortgagor by redeeming mort- 

gage does not acquire rights of mortgagee 
but mortgagee loses his rights — Mortgagor 
is not representative of mortgagee—Decision 
against mortgagee does not bind mortgagor 

(FB) 465 d 

-S. 92 (as amended in 1929) —S. 92 is 

retrospective (Per Full Bench): (FB) 449a 
’ S.92 —Subsequent mortgagee redeem¬ 
ing prior mortgage with money left with him 
for that purpose is subrogated even in ab¬ 
sence of registered covenant by mortgagor 
(Per Ghulam Hasan and Agarwal JJ.\ 
Bennett J. t Contra) (FB) 2606 

- Ss. 95 and 82 —Co-mortgagor—Right 

to contribution arises not only in case of 
involuntary sale but also in case of redemp. 
tion (Per Bennett and Agarwal JJ.) 

(FB) 4496 

- Ss. 95 and 92 —Co.mortgagor by pay¬ 
ing mortgage money gets rights of original 
mortgagee under S. 92 and acquires fresh 
charge—Limitation for suit by co.mortgagor 
for contribution is 12 years from date of 
payment and not date when original mort¬ 
gage money became payable (Per Full Bench) 

(FB) 149c 

- Ss. 95, 92 , 82 and 100 —Co-mortgagor 

by paying mortgage money acquires charge 
under Ss.82 and 100 independently of S.95 in 
regard to money paid by him over shares of 
his mortgagors (Per Agarwal J.): (FB) 449 d 

- S. 95 (as amended in 1929) —S. 95 is 

retrospective (Per Agarwal J.) (FB) 449c 

- S. 107 —Suit against alleged tenant for 

ejectment and rent — Lease inadmissible as 
not registered—Defendant found not entitled 
to possession except as tenant — Plaintiff is 
entitled to decree for use and occupation on 
equitable ground 408a 

- S. 107 —Lease of house for one year— 

Terms of contract embodied in sarkhat exe¬ 
cuted by tenant alone — Under S. 91, Evi¬ 
dence Act, sarkhat alone can be looked to 
for proof of terms of contract—Fact that it 
was executed some days after lease was 
entered into is immaterial — Sarkhat does 
not constitute lease and need not bo regis-. 
tered — Suit for ejectment and rent can bo 
based on it 4086 

- S. 107 —Fishery rights constitute im¬ 
movable property—Lease of, exceeding one 
year can be created only by registered instru¬ 
ment—Oral lease is invalid — In absence of 
registered instrument plaintiff can succeed 
only on basis of use aud occupation 93a 

- Ss. 116, 107 and 106 —Lease governed 

by S. 107 and not S. 106 — Former lease 
determined — No acceptance of rent by 
^lessor or any agreement that former lessee 


T. P. Act 

should remain in possession without execu¬ 
tion of lease—S. 116 does not apply . 93 ^ 
- Ss. 117 and 108 (h) and ( 0 ) — Prin¬ 
ciple underlying S. 108 can bo invoked* in 
cases of leases for agricultural purposes — 
Perpetual lease of land for agricultural pur¬ 
poses—Lessee cannot claim timber of trees 
which have spontaneously grown on land 


. 4606 

United Provinces Agriculturists' Relief 

Act (27 of 1934), S. J—Word “Court” in 
S. 5 means civil Court and does not include 
Revenue Court — Application under S. 5 
must be made to civil Court even if decree 
is passed by Revenue Court — Under S. 10 
Collector is Court for purposes of applica¬ 
tions under Chap. 3 of Act 2896 

- S. 10 —Mortgage in favour of S and B 

by same deed — Certain properties in two 
villages mortgaged to each of mortgagees 
separately described—Consideration paid by 
each specified — Mortgagor to redeem pro¬ 
perties by paying entire principal amount in 
lump sum—Deed held created two separate 
and distinct mortgages 76 

- Ss. 12, 2 (5), 10, 23 and 27 —Court of 

Collector or Assistant Collector under Chap. 8 
of Act is civil Court — District Judge in 
appeal also acts as civil Court—Application 
under S. 12 decided by Assistant Collector 
—Appeal decided by District Judge—Revi¬ 
sion lies to Chief Court under S. 115, Civil 
P.C., from decision of District Judge: Appln. 
No. 86 of 1937, OVERRULED (FB) 458 

- Ss. 12 to 27 —Object—Order 84, R. 9, 

Civil P. C., applies to enquiry under S. 16, 
U. P. Act—Application under S. 12—Court 
can pass decree for overpayments in mort¬ 
gagor’s favour 891(2) 

- S. 33 (as amended in 1937 )—Appeal 

arising out of suit under S. 33—Ad valorem 
court-fee should be paid even if no applica¬ 
tion has been made and decree obtained 
under subs.(2) — Amending Act, 9 of 1987 
has not effected any change 209a 

United Provinces Debt Redemption Act 
(13 of 1940), Ss. 8 and 2 (9)—Bank to be 
exempt from provisions of S. 8 must be 
scheduled bank, not only at time of decree but 
also at time of actual.advance of loan 483a 

- Ss. 9, 2 (17 )—Mortgagor agriculturist 

at time of suit but not at time of mortgage 
—Act does not apply ISdb 

United Provinces Encumbered Estates 
Act (25 of 1934 )—Scheme of Act explained 
—Each creditor should have right to assail 
claim of other creditors 3976 

_ Ss. 2 (a), 7 — “Debt” meaning of — 

Decree for past and future maintenance is 
debt 352 
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U. P. Encumbered Estates Act 

-- Ss. 4, 8 and 11 — Proceedings under 

Act are not confined to properties standing 
in name of applicant in khewat—Claim by 
objector under S. 11 must be decided on 
merits after giving parties opportunity to 
adduce evidence and not only on entries in 
khewat 498 

-S. 4 —Proceedings under Act — Nature 

of explained (Per Agarwal J.) : (FB) 29lc 
- S. 4 —Proceedings under Act are pro¬ 
ceedings in insolvency without receiver — 
All parties must be joined — Proceedings 
under Act and insolvency proceedings are 
radically different from ordinary suits: 155a 

- Ss. 6 and 7 — Any order passed under 

U. P. Regulation of Sales Act after Collec¬ 
tor’s order under S. 6 of U. P. Act; 25 of 
1934 is ultra vires — Sale under U. P. Re¬ 
gulation of Sale9 Act by execution officer 
after Collector's order under S. 6 of U. P. Act, 
25 of 1934, is nullity—Suit lies in civil Court 
toset it aside 248a 

- Ss. 6 and 7 —Sale under U. P. Regula¬ 
tion of Sales Act held after Collector’s order 
under S.G, U. P. Encumbered Estates Act— 
Collector’s order cancelled by Board of Re¬ 
venue-Sale held valid 248 d 

-S. 6 —Order under S. 6 passed on local 

holiday is not nullity 87 c 

- S . 7 —Words “in respect of any debts” 

in S. 7—Scope — Suit by creditors under 
S. 58, T. P. Act, to set aside transfer does 
not come under S. 7 2525 

— 7 —Suit under S. 33, U. P. Agricul¬ 
turists Relief Act, is proceeding pending in 
civil Court in respect of private debt within 
Section 7 87<Z 

- S. 7 (1) (a) — S. 7 (l) (a) includes 

proceedings pending at instance of landlord 


——S. 7 (1) (a) —Proceedings in S. 7 ( 1 ) 
(a) include pronouncement of judgment: 875 

- S . 7(1) (a) — Execution of decree for 

possession—S. 7 (I) (a) does not apply: 845 
——Sj. 7 (1) ( 5 ) and 4 — Some of joint 
debtors applying under Act — Order under 
S. 4 passed — Subsequent suit against non- 
applicants filed in regular Court must be 
deemed to be pending under S. 7 (l) (b) at 
date of order—Suit should only be stayed and 
not dismissed 

Ss. 9 (5) t 7(1) and 4 — One of judg- 
ment-debtors applying under S. 4—Execution 
proceedings against applicant judgment. 

debtor become void under S. 7 (1)_Decree- 

holder must prefer his olaim before Special 
Judge and have liability of applicant and 
non-applicant judgment.debtora determined 
by Special Judge — He can proceed against 
noa.applicant debtor only for amount whioh 


U. P. Encumbered Estates Act 

Special Judge may determine — Decree- 
holder’s claim discharged under S. 13 as 
preferred too late — Decree-holder cannot 
proceed against non.applicant debtors for 
any amount 482a 

-S. 9 (5) — S. 9 (5) applies not only 

when liability of debtors is joint but also 
where it is joint and several 4825 

-Ss. 9(5) and 7 —Joint debt—Some of 

debtors applying under Act — Only Special 
Judge can determine separate liability of 
applicants and non-applicants — S. 7 bars 
suit against non-applicants in regular Courts 
until their liability is determined under Act 

418a 

-Ss. 9(5) and 4 — Some of judgment- 

debtor’s applying under S. 4—Decree-holder 
cannot execute decree in regular Court 
against non-applicant judgment-debtors dur¬ 
ing pendency of proceedings under Act—Ho 
is bound to prefer his claim against appli¬ 
cants and have liability of applicants and 
non-applicants determined by Special Judge 

254a 

- S. 9 (5 )—Words "joint debt" in S. 9 (5) 

include joint and several debts 2485 

-Ss. 9 (5), 7 and 6 — Bar to execution 

processes under S. 6 applies to property of 
applicants as well as non-applicants 248c 

-S. 9(5) — More than half paid by one 

of co.debtors—Other co.deb tor should be held 
liable for entire balance 122a 

- Ss. 11 and 9 —Claim of nature contem¬ 
plated by S. 11 combined with claim as 
creditor and filed before publication of notice 
—Claim is valid 8895 

—— S . 11 —Claimant under S. 11 can base 
his claim on preliminary decree for partition 

389c 

- Ss. 11 and 12 —S. 11 is not controlled 

by S. 12 — Special Judge under S. 11, has 
full and sole power to decide all claims 
affecting applicant’s property — Debtor ap¬ 
plying under S. 4 of the Act. and not in- 
eluding in his list of properties, property 
gifted by him to his son — Subsequently 
debtor’s creditors filing suit in civil Court 
under S. 53, T. P. Act, for declaration of 
gift deed as void — Thereafter, donee apply¬ 
ing under S. 11 (2) to have his claim deter¬ 
mined—Special Judge held alone had power 
to decide donee’s claim—Suit in civil Court 
held should be stayed ponding proceedings 
under Act and not be dismissed 252c 

_ Enquiry into indebtedness of 
landlord should be carried out in presence 
of all creditors-Reason for, explained: 16a 

——Ss. 11 , 46 (2a) — Proceedings under 
b. 11—All oreditors are interested indecision 
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U. P. Encumbered Estates Act 

and should be impleaded as parties to appeal 
—Otherwise appeal is not maintainable 166 

--S. 12— Transfers excepted by S. 12 — 

S. 12 does not bar special Judge from annul¬ 
ling transfer made before 30th April 1; 35 

252a 

-S. 13 —Applicability—Only that claim 

can be considered to be duly discharged 
which could have been made under the 
Encumbered Estates Act 311a 

-S. 13 —Proceedings referred to in S. 13 

—Meaning of, explained 2546 

-S. 14 —Appeal by creditor against deci¬ 
sion of Special Judge on his claim—No cross- 
objection by respondent that rate of interest 
allowed was excessive—He must be deemed 
to have acquiesced in decision as to rate of 
interest (Per Yorkc and Dennett J Jin 
Order of Reference ) (FB) 275a 

- S. 14 (1) — Notice under S. i 4 (1) is 

necessary—Creditor has not to enquire as to 
date fixed 343a 

-S. 14 (4) (a) — Whether in applying 

damdupat rule all previous payments of 
interest should be considered and deducted 
from maximum allowed by rule (Quare) 

3# 16 

- S. 14 (4) (5), and (6 )—Section 14 (5) 

and (6) limit only amount of interest to bo 
allowed under S. 14 (4) and do not affect 
construction of word “principal” for other 
purposes under S. 14 — Words “amount of 
interest held to be due on date of application” 
inS. 14 (4) (a)—Meaning of, explained: 381a 

- Ss. 14 (4), 7 and 2 (a) —Object of Act 

stated — Section 14 (4) empowers Special 
Judge to exercise all powers of Court in 
which suit to recover money due would lie 
—Special Judge can decide claims cognizable 
by revenue Court—Claims against landlord 
for profits, rent, lambardar dues and price of 
produce of groves constitute “debt” within 
S. 2 (a) — Special Judge has jurisdiction to 
decide same 290 

- S. 14 (4) (5) and (6 )—It is only for 

purpose of ascertaining to what amount of 
interest creditor is entitled under S. 14 (4) 
(a) that contract made after 31st December 
1916 treating accumulated interest as prin¬ 
cipal is to be ignored — Creditor can claim 
interest on accumulated interest which had 
been treated as principal (Per Full Bench): 15 
Luck. 298 = (’40) 27 A. I. R. 1940 Ondb 180 
=185 I.C. 731, OVERRULED: (FB) 275c 

- S. 14 (5), Explanation —Effect of 

stated 381cZ 

- S. 14 (5), Explanation (as amended by 

Act 11 of 1939 )—Explanation to S. 14 (5) 
governs 8. 14 (5) only and not S 14 as a 
whole (Per Bennett J .) (FB) 27 bd 


U. P. Encumbered Estates Act 

- Ss. 15 % 14 , 4 —Landlord debtor prior fee 

application under S. 4 bringing suit under 
S. 38, Agriculturists' Relief Act—Decree in 
suit under S. 33 is binding on mortgagee 
creditor in determining amount under S. 15, 
Encumbered Estates Act 492 

-S. 20 A- Re determination under S.20A 

— Fact that claimant might have been 
awarded amount larger than actually award- 
ed does not preclude debtor appellant from 
arguing that there should have been re- 
determination — Nor would it justify appel¬ 
late Court in maintaining amended decree if 
Special Judge had no jurisdiction under 
Section 20 \ 381c 

-S. 20A (1) (tv) — It is doubtful whe¬ 
ther S. 20A (l) (iv) can be invoked unless 
claim for inclusion of interest before 31st 
December i9i6 as principal was made and 
rejected for one of reasons given in it: 381e 

- Ss.35 t 79— Question of possession has 

to be decided by Collector 32 2d 

-Ss. 45, 74 — Claims under S. 14 by one 

of creditors dismissed —Other creditors being 
interested in result of appeal by such credi¬ 
tor should be impleaded 397a 

- Ss. 45 and 11 —Decision holding clai¬ 
mant under S. 11 entitled to share in pro¬ 
perty described by landlord applicant as 
belonging exclusively to him — Appeal by 
landlord — Whether all creditors are implea¬ 
ded or not is immaterial 389a 

- S. 45 — All creditors made parties to 

application for review by one of creditors— 
Order regarding court-fee on such applica¬ 
tion—In appeal therefrom by such creditor, 
all creditors are necessary parties 353 

- Ss. 45, 11 — Appeal by unsuccessful 

claimants under S. 11 is incompetent if all 
creditors are not impleaded 389a 

- S. 45 —Other creditors not likely to be 

prejudiced by result of appeal not impleaded 
—Appeal is maintainable 382c 

-S 45 — Appeal by debtor for reducing 

debt of one creditor — Other creditors need 
not be made parties to appeal 317a 

- Ss. 45, 4, 77 — Decision against credi¬ 
tors—Appeal by one of creditors is compe¬ 
tent 313a 

-Ss. 45, 46, 47 — Application to file 

appeal in forma pauperis from order under 
U. P. Encumbered Estates Act — Order on, 
amounts to case decided and is open to 
revision under S. 115, Civil P. C.—Sections 
45, 46 or 47, U. P. Act, is no bar 240a 

-Ss. 45 and 10 —Appeal under S. 45- 

All creditors who have preferred claims 
under S 10 are necessary parties 199c 

*-S. 45 (2a) (as amended by Act 11 of 

1939 )—First appeal filed before but decided 
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U. P. Encumbered Estates Act 

after amending Act came into force—Second 
appeal lies: 1941 0. W N. 1213=198 I. G. 
780; 1941 0 W. N. 1061 =('42) 29 A I R. 
1942 Oudh 29 (1) = 196 I. C. 260; 1941 
O. W. N. 977 = ('42) 29 A I.R. 1942 Oudh 
29 (2) = 195 I. C. 773; 1941 O.W.N. 1094 
=196 I. C. 338 and 1911 O. W. N. 10i3= 
198 I. C. 596, OVERRULED: (Per 
Bennett, Agarwal and Madeley J J .; Thomas 
C. J., and Gkulam Hasan, J., Contra) 

(FB) 291a 

- S. 45 (2a) (as amended by Act 11 of 

1939) —Section 45 (2a) is not retrospective 

174c 

-S. 45 (2a) (as amended by Act 11 of 




1939) —Right of appeal is governed by law 
prevailing at date of suit—Case filed before 
but appellate order passed after amending 
Act came into force—No second appeal lies 
under S. 45 (2a) 29 (l) 

- S. 45 (2a) (as amended by Act 11 of 

1939) — Appeal — Right of, is governed by 
law prevailing at date of suit — Suit filed 
before amending Act came into force — Sec¬ 
tion 45 (2a) cannot confer right of second 
appeal 20 (2) 

- Ss. 46, 45 — Revision doe3 not lie 

against lower appellate Court’s order under 
S. 46 or S. 115, Civil P. C. (Per Full Bench) 

(FB) 2916 

- S. 46 —Order of Special Judge, second 

grade—Decision of District Judge in appeal 
is final — No revision lies to High Court 
under S. 46, U. P. Encumbered Estates Act 
orS. 115, Civil P. C. 21 

S. 47 — Order of substitution of names 
by Special Judge — Principle under O. 22, 
Civil P. 0., applies — Civil 6uit regarding 
succession to property of deceased is not 
barred *226 

- S. 50 — Speoial Judge can revise order 

of substitution of names 822a 

United Provinces Exoise Manual, Vol. 1, 
lir. 358(8) and 357 (5 )—Auction of liquor 
shop — Resale — Defaulting purchaser is 
bound to make good deficiency irrespective 
of notice of resale to him—Rule 858 (8) does 
not enjoin sale officer to notify date of future 
sale immediately at conclusion of sales for 
day Sale officer neither fixing date of future 
sale nor notifying it on date of original sale 
— Resale on subsequent date fixed by sale 
officer is not illegal or ultra vires 12 

United Provinces First Offenders’ Pro- 
bation Act (6 of 1938), S. 4- Conviction 
of accused under S. 147 and Ss. 823 and 149, 
Penal Code, justified—Fact that one of their 
party was killed in fight provoked by them 
ib no ground for releasing them under S. 4 

• 45a 


United Provinces Land Revenue Act (3 

of 1901). S. 42 — Section 42 relates to dis¬ 
putes respecting class or tenure of tenant— 
Suit for profits is not governed by S. 42: 25a 

-Ss. 144, 184 —Presumption of payment 

by lambardar is not applicable where each 
cosharer has paid his own revenue indivi¬ 
dually 3176 

-S. 207 —Word “it” in S. 207 — Mean¬ 
ing of explained 258a 

-Ss 207 , 203 and 40 —Revenue Court’s 

decision based on award — Title suit in civil 
Court is barred neither under S. 207 nor by 
principle of res judicata 2586 

-S. 233 (i) — Muafidar whether tenant 

—Muafi tenure is not class of tenancy refer- 
red to in Oudh Rent Act—Suit for declara¬ 
tion on question whether party to suit is or 
is not muafidar — Civil Court can entertain 

25c 

- S. 233 (k) — Charge of haq malikana 

need not be ra^ed at partition 494 

-S. 233 (m )—One of under-proprietors 

paying rent due from others — Suit for 
contribution — Civil Court’s jurisdiction is 
barred by S. 283 (m) 14 

United Provinces Local Rates Act (1 of 
1914), S. 8 — Under-proprietors are liable 
to pay police rate—Notification of 1881 still 
applies 110 

United Provinces Municipalities Act (2 
of 1916), S . 246 — Existence of complaint 
referred to in S. 246 is essential preliminary 
to trial—Action by Court in absence of suoh 
complaint i9 without jurisdiction 244 

- S.314 —Complaint under Aot in print. 

ed form not dated nor signed by officer ap¬ 
plying for prosecution — But signature of 
some one for executive officer appearing be¬ 
low forwarding note in form—No objection 
taken before Magistrate that forwardingmote 
was not signed by person authorised on be¬ 
half of executive officer — Objection hold 
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(29) A. I. R. 1942 Oudh 1 

Thomas C. J. and Agarwal J. 

Lai Bhagwat Singh — Objector — 

Judgment-debtor — Appellant 

v. 

Sari Kislien Das, Decree-holder and 
another , Judgment-debtor — 

Respondents. 

Exn. of Decree Appeals Nos. 29 and 62 of 1939, 
Decided on 5tb September 1941, against order of 
Civil Judge, Mobanlalganj, Lucknow, D/- 13th 
February 1939. 

(a) Decree—Executability— Decree declaring 
amount due to plaintiff and providing that 
amount will be paid in manner provided in 
compromise which formed part of decree — 
Decree held not merely declaratory and cap¬ 
able of execution. 

A decroe declared tlio amount which was found 
due to the decree-holder and then provided that 
that amount will be paid in the manner provided 
m the compromise which formed part of the 
decree. The compromise laid down that the decree 
will be satisfied by tho execution of a sale deed in 
favour of tho plaintiff : 

Held that the compromise and the decree read 
together made tho decree directory and not merely 
declaratory and that tho compromise was embodied 
in the operative part of the decree and so it was 
capable of execution : Case law referred . [P 37i; 

P 4e] 

rfiliLP™ 1 P - C - (1 ? 08 ). S. 2 (2) Expl.—Decree 
declaring amount found due to plaintiff and 

laying down in what manner it would be paid Is 

final decree and not merely preliminary decree. 

fonn//n n n U . l0 . r u tb A rCC0 \ ery ot mon0 y tbo amount 
wnc ?i d ? -j ‘.. he decreo - hold0 r declared and it 
that nmn a '^ d0W M V” th ? de0rco wbat manner 

L hdC, b tT d - ^ *“ “ 

Held that the deorce was not a preliminary 

m IC Di?r a flnal decree: ( ’ 88) 25 A1 rPi938 0ud ^ 

22?. Dxuxng. [p 6fc] 

ti Q ( nlnP^ tr . aCt Act S - 74 ~ Decree men- 

tioning that amount due would be paid by exe- 

deed t ~ Such c,au « not 

stipulation by way oi penalty. 

1942 0/1 & 2 


It was mentioned in the decree that a certain 
amount was due to the plaintiff and that it would 
be paid by the execution of a sale deed in his 
favour : 

Held that the agreement transferring the pro¬ 
perty for the payment of the decretal amount could 
not be called a stipulation by way of penalty. 

(P 5e,/] 

Held further that the facts that the remissions 
of rent and the sewai were ignored in ascertaining 
the net profits and the property was Bold at a low 
rate did not make the contract penal. [P 5/] 

(d) Contract—Enforceability— Person to get 
sale deed executed from another within certain 
time—Sale deed not executed not due to such 
person’s default — Time held not essence of 
contract and such person held not debarred 
subsequently from asking other party to exe¬ 
cute it. 

A person was to get a sale deed executed by 
another within a certain time. The deed was not 
executed but it was not due to any default on the 
part of such person : 

Held that time was not the essence of contraot 
and that the person was not debarred from asking 
the other party subsequently to execute it, [P 6 c] 

(e) Oudh Rent Act (22 of 1886), S. 7A (5) — 
Agreement not to claim ex-proprietary rights is 
not unlawful. 

A covenant by a person that he would not claim 
ex-proprietary rights is neither forbidden by law 
nor would it defeat tho provisions of any law. It is 
not, therefore, unlawful : (’34) 21 A I R 1934 All 
246, Eel. on. (p 

(f) Contract Act (1872), S. 24—Contract con¬ 
taining distinct covenants — That one of them 
is illegal will not make the legal one unlawful. 

If a contract contains distinct covenants somo 
of which are legal and others illegal, the fact that 
some are illegal will not mako the legal ones un¬ 
lawful and the Court can enforce the lesal ones • 
(’33) 20 A I R 1933 All 468, Expl.; (*30) 17 A I R 
1930 All 1 (F B), Eel. on. * " > 1 * 

A dwree provided that the decretal amount 
would be paid as mentioned in the compromise 
deed. The compromise provided that thejudement- 
debtor would transfer his property for the decretal 

rights* aDd he W ° Uld DOt c * a * m ©x-proprietary 

- ^ 6Se J w0 distinct covenants 
and if the judgment-debtor could satisfy only one 
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covenant, there was no reason why ho should not 
a fulfil that covenant and thus satisfv the decree * 
(’38) 25 AIR 1938 Mad 982, Disling1;('2 4) 11 AIR 
1924 Nag 84, Bel. on. [P 7f t g) 

(g) Decree — Executability — Vagueness — 
Decree held not vague and could be executed. 

A compromise provided that certain property 
will be deemed hypothecated for the purpose of 
satisfying the liabilities relating to the sold pro- 
perty for which the judgment-debtor would be 
held liable and that under certain conditions the 
judgment-debtor will be entitled to get back the 
property on payment of the price. This compromise 
formed part of a decree and when the decree was 
sought to be executed the judgment-debtor raised 
the objection that it was vague and incapable of 
execution : 

Held that there was no vagueness merely because 
^ the liabilities were not specified as the judgment- 
debtor bound himself to satisfy all of them that 
might be found due. Also merely because it was 
doubtful whether the second term created a mort¬ 
gage by conditional sale or an out and out sale with 
a condition of repurchase the decree was not vague 
as the terms were clear and %that the decree could 
be executed. [p 8 c,d) 

(h) Civil P. C. (1908), O. 21, R. 22—Notice to 
judgment-debtor ol every order in execution is 
not necessary. 

The law does not require that a judgment-debtor 
should be informed of every order in execution 
proceedings. [P 8 c) 

(i) Civil P. C.(1908) S. 24—Execution petition 
pending in one Court transferred to another 
Court — Latter Court has jurisdiction to issue 
warrant for delivery of possession of property 

c in jurisdiction of former Court. 

In making a transfer under S. 24, it is not neces- 
sary that the Court to which the transfer is made 
should have territorial jurisdiction over the subject- 
matter of the suit : (’31) 18 A I R 1931 Cal 312, 
Explained and distinguished. [P 817 ] 

Where the execution application pending in one 
Court is transferred to another Court the latter 
Court has the same jurisdiction which the former 
Court has. Therefore the latter Court has jurisdic¬ 
tion to issue warrant for the delivery of possession 
of property in the territorial jurisdiction of the 
former Court. [P 8 /; P 9d) 

Siraj Husain for Ali Zaheer — for Appellant. 

Niamatullaa and Naziruddin — 

for Respondent 1. 

d Judgment. — These two execution of 
decree appeals are connected and so we pro¬ 
pose to decide them by one judgment. They 
were filed by Thakur Raghuraj Singh who 
has since died and is represented by Tha¬ 
kur Lai Bhagwat Singh. Thakur Raghuraj 
Singh executed two simple mortgage deeds 
in favour of the respondent, Lala Hari 
Kisban Das, one dated 17th February 1928 
for Rupees 1,45,000 and another dated 25th 
October 1931 for Rs. 1,53,000. The mortgagee 
brought a suit on these mortgages on 25th 
April 1938 against the mortgagor Thakur 
Raghuraj Singh and Thakur Sheo Ganga 
Baksh Singh a subsequent mortgagee. He 


A. I. R. 

claimed Rs. 3,88,300-2-6 by sale of the mort¬ 
gaged property. A compromise was filed by * 
the parties on 4th July 1933. A decree was 
passed on the basis of that compromise. The 
application of compromise was divided into 
the following nine paragraphs : 

1. An absolute decree for sale for Rs. 3,28,300 
and future interest from the date of the suit to’this 
day at the stipulated rate and subsequently at the 
rate of annas eight per cent, per month and costs be 
passed in favour of the plaintiff against the defend¬ 
ants. 

2. For the payment of the said decretal amount 
it has been settled that out of the mortgaged pro¬ 
perty defendant 1 will execute a sale deed in favour 
of the plaintiff in respect of a few villages which 
the plaintiff will select, which will be free from all 
defects, transfers and attachment and which will / 
also be sufficient for the payment of the decretal 
amount and he will complete the execution of the 
sale deed within a week and the plaintiff will get it 
executed. 

3. Defendant 2 will execute a deed of relinquish¬ 
ment in respect of the villages which will be sold. 

4. An absolute sale deed will be executed in favour 
of the plaintiff, but defendant 1, his heirs, repre¬ 
sentatives and transferees or whom he may direct 
shall have power to take back the sold property on 
payment of the entire amount fixed in a lump sum 
or in instalments after five years and prior to next 
15 years in the fallow season of the month of Jeth 
if he or they so like. The plaintiff, his heirs, re¬ 
presentatives and transferees shall have no objection 
in returning the sale deed. Every body who will be 
in possession of the sold property will be bound by 
the said condition and this condition will be a 0 
necessary part of the aforesaid absolute sale deed. 

5. Defendants will deliver possession of the sold 
property on the date of execution of the sale deed to 
the plaintiff and will get the mutation of names 
effected in his favour. 

6 . The value of the sold property will be settled 
in this way that after deducting the land revenue, 
remissions allowed by the Government and sewai 
items whatever net profit including the income of 
sir and khudkasht for 1339F will be left the value 
will be fixed on the same net profit at the rate of 
six annas per cent, per month, that is if the said 
net profit be Rs. 4-8-0 annually the value of that 
property will be Rs. 100. 

7. The proposed sale deed is in favour of the 
plaintiff. The entire mauza Kanmau together with 
the hamlets will be deemed hypothecated as before 
for the purpose of satisfying the liabilities relating h 
to sold property for which defendant 1 will be held 
liable and from the date of execution of the sale deed 
the remaining mortgaged property will be deemed 
free from the charge of the decree. 

8 . Defendant 1 will not claim ex-proprietary rights 
and if he claims he will be liable to pay the prico 
to the extent thereof. 

9. Every party has a right if he likes to get the 
decree registered. 

The Court (Civil Judge of Sitapur) order¬ 
ed that the suit be decreed in terms of the 
compromise. A decree was prepared on the 
basis of this compromise. On 25th May 1934, 
the decree-holder applied for execution of 
the decree. On 10th October 1984, the judg- 
ment-debter Thakur Raghuraj Singh filed 
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a an objection on which 21 issues were framed. 
The learned Civil Judge disposed of two 
issues, namely, issue 4, 

Is (be decree under consideration incapable of 
execution inasmuch as it is only a declaratory de¬ 
cree except so far as it directs the sale of mortgaged 
property for satisfaction of the debt, 
and issue 1G, 

Are the judgment-debtors entitled to raise in 
those proceedings the pleas in respect of which 
issues 6, 7, 8, 9, 12(a), 12, 13, 14 and 15 have been 
framed. 

The learned Judge decided that the decree 
(which had not been amended) was not 
wholly incapable of execution and under 
issue 1 C, that it was not open to the judg- 
b ment-debtor to raise the pleas covered by 
issues C, 7, 8, 9 and 14 but he could raise the 
pleas which were the subject-matter of 
issues 12 , 12 (a), 13 and 15 . There was an 
appeal from that order which was dismissed 
by this Court on 18th October 1935. On 24 th 
July 1935, the judgment-debtor applied to the 
learned Civil Judge of Sitapur for amend¬ 
ment of the decree under Ss. 5 and 30 , Agri¬ 
culturists Relief Act. That application was 
granted by the Civil Judge on llth January 
1936. The decree.holder applied to this Court 
(l) for the amendment of the decree, ( 2 ) for 
setting aside the order of the Civil Judge of 
e Sitapur amending the decree under Ss. 5 and 
and 30, Agriculturists' Relief Act, and for 
the transfer of the execution case pending 
in the Court of the Civil Judge, Sitapur. The 
judgment-debtor Thakur Raghuraj Singh 
also applied for leave to appeal to His 
Majesty in Council from the order of this 
Court dated 18th October 1935 . All these ap 
plications were disposed of by this Court by 
one judgment and the case is reported at 
1988 o w n 331. It was held that the'decree 
had been wrongly prepared and it was ac- 
cordingly amended. It was also held that 
the decree was not a decree to which the pro- 
visions of ss. 6 and 80 , Agriculturists’ Relief 
d Act, could apply and therefore it could not 
be amended. The application of the judg- 
ment.debtor for leave to appeal to His 
Majesty in Council against the order of the 

TheoW? 18t t ° C S° b0r 19351 was refused - 
The objections had been partly decided by 

f* , K ^ U , 1 he was Civil Judge at 
Sitapur but he had been transferred to Luck- 

Case was ^ansfer. 

t^f£ rvf ? U A A l ter the case went back 
to the Court of Mr. Haul, he decided all tho 
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obj ections on 13th February 1999 , Appeal 
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No. 29 of 1039 is from that order. After de¬ 
ciding the objections, the Civil Judge, Mr. e 
Kaul, ordered on 12th September 1939, that 
a warrant for delivery of possession of the 
property sold in respect of which a sale deed 
had been executed be issued. The other ap¬ 
peal. No. G 2 of 1939, is from that order. We 
take up appeal No. 29 first. Fifteen grounds 
of appeal were taken but all of them were 
not pressed. The first point pressed is that 
the decree is incapable of execution. The 
decree as originally prepared ran thus : 

It is hereby declared that the amount due to the 
plaintiff on the mortgage mentioned in the plaint 
calculated upto this 4th day of July 1933, is the 
sum of Rs. 3,88,300-2-6 for principal, the sum of 
Rs. 9648-11-11 for interest on thesaid principal and / 
the sum of Rs. 5523 for the cost of the suit awarded 
l 4 °no be ~ plaintiff makin 8 in the sum of Rupees 
t i ,4 « 1 - 14 ‘ 5 wilh Mure interest at As. 8 from 5th 
July 1933 till payment. And it is hereby ordered 
and decreed that the defendants do pay iuto Court 
the said sum of Rs. 4,03,471-14-5. If the money 
be not paid the mortgaged property or a sufficient 
portion thereof be sold. 

This was a decree for sale. It was held by 
this Court on 15th February 193S, that tho 
decree had been wrODgly prepared and that 
the compromise nowhere provided that a 
decree for sale be passed. The decree was 
amended and the amended decree provided 
that the amount of rs. 4,03,471-14-5 with 
fu ure interest at As. 8 from 5th July 1933, 7 
till the date of payment be paid in the man- 
ner provided in the compromise, which 
formed part of the decree. The portion of 
the decree which provided that the property 
he sold if the payment was not made, was 
scored out. This is the decree which is now 
to be interpreted. The decree consists of two 
parts : (i) It declares the amount which is 
found due to the decree-holder and then pro¬ 
vides that that amount will be paid in the 
manner provided in the compromise which 
forms part of the decree. The compromise 
lays down that the decree will be satisfied 
by the execution of a sale deed in favour of , 
the plaintiff. It is argued that the compro- h 
mise does not give any direction to any 
party. It would not do so by its very nature 
it was an application made to the Court and 
it is the Court which makes the order. The 

i?th« Z tho . “ moun t mentioned 

n JS d 1 CrG ?, W ' U be 1>aid U P '» the manner 
provided in the compromise, which will form 

and 1 i Cr06 ' tbink the compromise 
and the decree read together, make the 

decree directory. Reliance is placed on 1939 
OW N 936.3 It waa beId jn ^ 

2. (*40) 27 AIR 1940 Oudh 27 • 1 R 4 t n oka __ 
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a compromise can be said to be embodied in a 
decree only when it is incorporated in the 
operative part of it and there are express 
words in that part showing the actual relief 
decreed, and that merely saying that a com¬ 
promise is part of a decree is not embodying 
it in the operative part of it. That was a 
money suit. It was compromised and it was 
agreed that in lieu of the entire demand 
under the hundi in suit and also in respect 
of the costs of the suit, defendant l would 
be responsible for the payment of Rs. 13,550 
out of which Rs. 100 he would pay on re¬ 
turning to his house and the remaining 
amount of Rs. 13,450 would be paid in the 
b manner that in lieu of the said sum of money 
defendant 1 would sell partly or wholly his 
zamindari share to the plaintiff. Then fol¬ 
lowed other conditions. The decree framed 
was: 

It is ordered and decreed that the suit for 
Rs. 13,550 out of the claim and costs of the suit be 
decreed in terms of the compromise against defen¬ 
dant 1. The compromise is made part of the decree. 

The words “the compromise is made part 
of the decree” found place after the opera¬ 
tive portion of the decree came to an end. 
That is not so in the present case. In this 
case the operative portion of the decree is 
c that the amount of Rs. 4,03,471-14-5 with 
future interest will be paid in the manner 
provided in the compromise which forms 
part of the decree. Instead of referring to all 
the conditions in the compromise, the decree 
has referred to it. The compromise was 
therefore part of the decree. Three views 
were put before the Court in 1939 o W N 93G 2 : 
(l) Where the terms of the compromise de- 
cree which do not relate to the suit appear 
either directly or indirectly as considerations 
on which the settlement of claim is based, 
such terms may be considered as part of the 
decree and executable with it, ( 2 ) that where 
certain terms of a compromise decree do not 
• relate to the suit, the decree is inoperative 
and invalid and cannot be executed in so far 
as it gives effect to the terms of the com¬ 
promise not relating to the suit, and (3) that 
even if the compromise contains terms that 
do not relate to the suit, yet if they have 
been embodied in the decree, then the par¬ 
ties against whom such decree is sought to 
be executed cannot object to it on the ground 
that it contains matters not relating to the 
suit inasmuch as such objection should have 
been taken at the time when the Court em¬ 
bodied the compromise in full into the decree 
or by way of appeal from the order record¬ 
ing the compromise. The third view was ac¬ 
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cepted by the Court and it was held relying 
on the Privy Council case in Ilemanta * 
Kumari v. Midnapur Zamindari Co. Ltd.? 
that if the compromise is mentioned in the 
operative part of the decree it is embodied in 
the decree. We are of opinion that the com¬ 
promise was embodied in the operative part 
of the decree and so it is capable of execution. 

The learned counsel for the appellants has 
referred to other cases. It is remarked in 
4 O W N SS2 4 that on a question of interpre¬ 
tation of documents, precedents can hardly 
arise. Each document must be construed on 
its own language and in the light of sur¬ 
rounding circumstances if relevant and that 
in interpreting a decree it is not right to be / 
controlled by decisions in which other docu¬ 
ments have been interpreted. Any how the 
cases cited by the learned counsel are quite 
distinguishable. In 4 O W N 882* the decree 
was in the following terras : 

Decree is hereby given in favour of the plaintiff 
declaring the right to redeem a Jrd share out of a 
one anna share possessed by Dhana Singh defen¬ 
dant and other cosharers and her right to recover 
possession after payment of Rs. 800 principal and 
Rs. 3200 interest, total Rs. 4000. 

It was held by the Bench of this Court 
that having regard to the language of the 
decree, they had no doubt in their minds 
that the decree was purely declaratory in its <j 
nature of the plaintiff’s right to redeem the 
mortgaged property. The other case cited 
by the learned counsel for the appellants is 
that in 15 O C 99. 5 The relevant portion of 
of the judgment in that case was : 

Ordered that the claim of the plaintiffs for the 
receipt of Rs. 240 per annum against the defendant 
be decreed. Order communicated to the parties. A 
note should accordingly be made in the papers. The 
plaintiff will recover Rs. 240 per annum in exccu- 
tion of the decree. 

It was held that the operative part of the 
decree ended with the words “be decreed” 
and immediately after the words the sen¬ 
tence was “order communicated to the par- ^ 
ties.” The remaining portion of the order * 
was considered to be directions to the office. 


No time was fixed for the payment of rupees 
240. Considering all these facts the Court 
was of opinion that it was a declaratory 
decree. The other case relied on by the 
learned counsel is that in A I R 1923 cal 252.° 
In that case the suit was for partition and a 

3. (’19) 6 A I R 1919 P C 79 : 53 I C 534 : 47 Cal 

485 : 46 I A 240 (P C). , „ Q , . A 

4. ('27) 14 A I R 1927 Oudh 457 : 10* I C 93 . 4 
O W N 882, Suraj Baksh v. Ganga Baksh. 

5. ('12) 15 O C 99: 15 I C 389, Kashi Ram \. 

e^STol' I B 1923 Cal 252: 70 I O 427: 36 
C L J 101, Shyama Charan Das v. Satya 1 rasad. 
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decree declaring the rights of the parties 
was passed. It was held that it was a decla¬ 
ratory decree and could not be executed. 
Reliance is also placed on 53 Mad 805.' The 
decree in that case was passed in favour of a 
usufructuary mortgagee for possession and 
that decree was interpreted to mean that the 
right to redeem in execution was given in 
addition to the right of suit and so the dis¬ 
missal of the execution application was no 
bar to the suit. That case does not apply to 
this case at all. We are of opinion that the 
decree before us is not a declaratory decree 
only and it is capable of execution. It is 
argued that the decree passed in this case 
& was preliminary only and it could not be 
executed unless it was made final. Decree is 
defined in the Code of Civil Procedure and the 


explanation of the definition of “decree*’ is: 

A decree is preliminary when further proceedings 
have to be taken before the suit can be completely 
disposed of. It is final when such adjudication com¬ 
pletely disposes of the suit. 

The suit was for the recovery of money. 
The amount found due to the decree.holder 
was declared and it was also laid down in 
the decree in what manner that amount 
would bo paid. There was nothing left to be 
done in the suit. We are of opinion that the 
decree in question was not a preliminary 
c decree but a final decree. Reliance is placed 
on 1038 OWN 916.* That was a suit for 
partition. The decree not only declared the 
rights of several parties in the property in 
suit but also required further proceedings to 
bo taken before the plaintiffs could get the 
relief claimed by them. Under the decree 
the house occupied by the plaintiff and the 
defendant was to be partitioned and other 
things were to be done before the final ad¬ 
judication of the rights of the parties. In 
the present case nothing is to be done. We 
are therefore of opinion that it is a final 
decree. Our finding on this point is that it 
d is a final decree, that it is not a declaratory 
decree but a decree capable of execution, and 
that the compromise being embodied in the 
operative part of the decree, it should be 
considered that the Court ordered the par. 
ties to do what was mentioned in the com. 
promise. This decree is in our opinion 
capable of execution. The second point 
argued by the learned counsel for the ap. 
pellant is that the provision in the decree 
relating to the execution of the sale deed is 

7# (*30) 17 A I R 1930 Mad 805; 123 I C Rfu* 

Mad 805. Ambu Nair v. Kelu Nafr ° 684 ’ 53 
25 A I R 1938 Oudh 229; 177 T fi 55 ft- 

?5££2i Luok 223 - ou » ta “» 


by way of penalty and not enforceable. The 
law on the point is laid down in S. 74, Con- 6 
tract Act. It is: 

When a contract has been broken, if a sum is 
named in the contract as the amount*to be paid in 
case of such breach, or if the contract contains any 
other stipulation by way of penalty, the party com¬ 
plaining of the breach is entitled, whether or not 
actual damage or loss is proved to have been caused 
thereby, to receive from the party who has broken 
the contract reasonable compensation not exceeding 
the amount so named or, as tho case may be, the 
penalty stipulated for. 

In this case it was mentioned in the 
decree that a certain amount was due to the 
plaintiff and that it would be paid by the 
execution of a sale deed in his favour. The 
agreement transferring the property for the / 
payment of the decretal amount cannot bo 
called a stipulation by way of penalty. It 
was argued that the remissions of rent and 
the sewai were ignored in ascertaining tho 
net profits and the property was sold at a 
low rate. These facts do not make the con¬ 
tract penal. It has not been argued that any 
undue influence was exercised in obtaining 
the compromise. We decide this point against 
the appellant. 

The other point argued by the learned 
counsel for the appellant is that the sale 
deed was not executed within seven days of 
the passing of the decree on account of tho 
decree.holder’s default and so ho is not Q 
entitled to get it executed now. Paragraph 2 
of the compromise provided that the defen¬ 
dant would complete tho execution of tho 
sale deed within a week and the plaintiff 
would get it executed. The judgment-debtou 
objected in para. 10 of the petition filed on 
10th October 1934, that he was always ready 
to complete the execution of the sale deed, 
but the decree.holder had not fulfilled his 
part of the contract and, therefore, the sale 
deed was not completed. It was stated in 
para. 5 of that petition that if a sale deed 
was executed the plaintiff would pay the 
difference between tho price at the rate of ft 
-/4/6 and ./c/.. The judgment-debtor meant 
in para. 10 to say that the decree-holder was 
not entitled to get tho sale deed executed 
without paying the difference, and as he had 
not paid that amount tho sale deed was not 
completed. It was not pressed that any suoh 
agreement was made. The lower Court has 
held that tho agreement set up by the judg. 
ment.debtor could not be pleaded in execu 
tjon proceedings. As it has not been shown 
that the judgment-debtors could prove any 
agreement that the decree-holder was to pay 
something before getting the sale deed exe¬ 
cuted, it cannot be said that there was de- 
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a fault on the Part of the decree.holder. The 
ground on which the judgment-debtors have 
objected therefore fails. 

It is argued that according to the state, 
ment of the decree-holder himself, the 
judgment-debtor had executed the sale deed. 
It was stated in the application for execu¬ 
tion that the decree-holder selected the vil¬ 
lages and in fulfilment of the conditions of 
the decree, judgment-debtor l executed the 
sale deed and judgment-debtor 2 executed 
the proposed deed of relinquishment but as 
it was proposed and published that the ilaqa 
of judgment-debtor l would be put under 
b the management of the Court of Wards, the 
fulfilment of the terms of the decree was 
postponed, that about two months before it 
was made, it was settled that the ilaqa would 
not be put under the management of the 
Court of Wards and hence the decree-holder 
again took steps for the fulfilment of the 
decree but in spite of duns and demands the 
judgment-debtor did not fulfil the conditions 
of the decree. There is nothing to show when 
the sale deed was executed. If the deed was 
executed after the Court of Wards had noti¬ 
fied in the gazette the date on which inquiry 
would be held, it would not have been Y-alid 
under Ss. 9 and 37, Court of Wards Act. There 
c is nothing to show that judgment-debtor 1 
showed his willingness to execute the sale 
deed or that the decree-holder ever refused 
to get it executed after 20th January 1934 
when the Court of Wards decided not to 
take OY*er the management of the property. 
Wo are not satisfied that there was any de¬ 
fault on the part of the decree-holder. There 
was no reason for him not to have got the 
salo deed executed for which ho is so anxious 
now. It cannot be said that time was the 
essence of the contract and even if it be as- 
sumed that the decree-holder did not get the 
sale deed executed within a week he is not 
d debarred now from asking the judgment- 
debtor to execute it. It cannot be said that 
the decree had been satisfied by the judg- 
ment-debtor executing the sale deed which 
was never registered and never came into 
force. We think that this argument has no 
force. Another point argued by the learned 
counsel for the appellants is that the com¬ 
promise was void as it contained a condi¬ 
tion that defendant 1 would not claim ex¬ 
proprietary rights and if he did, he would be 
liable to pay its price. Reliance is placed on 
S. 7A (5), Oudh Rent Act, which provides, 

No sale or agreement, relinquishment or other 
transaction having the effect of a surrender or relin¬ 
quishment of ex-proprietary rights, executed or car- 
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ried out within six months immediately preceding 
or succeeding the transfer of proprietary or under * 
proprietary rights shall affect or detract from the 
rights created by the above provisions, 

and on Ss. 23 and 24, Contract Act.’ Section 23 , 
Contract Act, provides : 

The consideration or object of an agreement is 
lawful, unless — 

it is forbidden by law; or is of such a nature that 
if permitted, it would defeat the provisions of any 
Jaw; or is fraudulent; or involves or implies injury 
to the person or property of another; or the Court 
regards it as immoral, or opposed to public policy. 

In each of these cases, the consideration or object 
of an agreement is said to be unlawful. Every agree¬ 
ment of which the object or consideration is un¬ 
lawful is void. 

Section 24 provides : 

If any part of a single consideration for one or / 
more objects, or any one or any part of any one of 
several considerations for a single object, is unlaw- 
ful, the agreement is void. 

It is said that the agreement not to claim 
ex-proprietary rights was forbidden by S.7A 
(5), Oudh Rent Act, and is such as would 
defeat its provisions. Section 7A (5), Oudh 
Rent Act, corresponds to s. 15, Agra Ten¬ 
ancy Act (3 of 192G). It was held in AIR 1934 
ALL 24G 1 ' that there is nothing in sub-s. (l) 
of s. 15 forbidding a relinquishment but it 
is provided that the relinquishment if made 
within six months of the transfer shall not 
affect S. 14 by which ex-proprietary rights 
arise. The argument in that case that the 9 
relinquishment if permitted would defeat the 
provisions of any law was held not to be 
sound. The coY r enant that defendant 1 would 
not claim ex-proprietary rights is therefore 
neither forbidden by law nor would it defeat 
the provisions of any law. It is not therefore 
unlawful. 

There is also the fact that it was provided 
in the other paragraphs of the compromise 
that in lieu of the decretal amount, the de¬ 
fendant would transfer bis zemindari pro¬ 
perty. That was one part of the agreement. 
There was also an agreement that defendant 1 
would not claim ex-proprietary rights. The ;» 
fact that this covenant is illegal and not en¬ 
forceable will not make the other agreement 
which is quite legal unlawful. It was held in 
AIR 1933 ALL 4G8, 10 that if a contract con¬ 
tains distinct covenants some of which are 
legal and others illegal, the Court can on- 
force the legal ones hut if the covenants are 
not seY’erahle, the whole contract is void for 
illegality. In that case the plaintiff had 
brought a suit on a mortgage deed and the 

9. (’34) 21 A I R 1934 All 246 : 154 I C 49 : 1934 
A L J 1193, Rnghunath Ram v. Lachman Rai. 

10. (’33) 20 AIR 1933 All 468 : 144 I C 373 : 1933 
A L J 1522, Mohammad Khalilur Rahman v. 
Mohammad Muzammil Ullah Khan. 
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c property mortgaged was at the date of the 
execution of the deed under attachment in 
execution of a decree against the mortgagor 
and the decree had been sent to the Collec- 
tor, so having regard to the provisions of 
B. ll, sell. 3, Civil P. C., the mortgagor was 
not competent to create a mortgage. It was 
held that the contract contained two cove¬ 
nants firstly a personal promise to pay and 
secondly the mortgage of the property and 
the fact that the latter covenant was not 
legal was no bar to the other covenant being 
enforced. It is argued that that was a cose of 
completed mortgage and was governed by 
the Transfer of Property Act and not by the 
" Contract Act. The learned Judges in that 
case have based their decision on Ss. 23 and 
24, Contract Act. It was remarked by Niaraa- 
tullah J. f that the consideration proceeding 
from the respondent, the creditor, was a sum 
of Rs. 20,000 no part of which could be con¬ 
sidered to be unlawful for one or the other 
of the reasons mentioned in s. 23 and there¬ 
fore s. 24 could not apply. He held that that 
section did not provide that if there was a 
single consideration for two agreements the 
object of one of which was unlawful and 
such agreement is therefore void, the other 
agreement is also void. The question as re- 
c gards the applicability of S. 24, Contract 
Act, to a case in which part of the contract 
was valid and part invalid came up for con¬ 
sideration before a Full Bench of the Allaha¬ 
bad High Court in 52 ALL 338. 11 Sulaiman J„ 
observed : 

If the effect of enforcing a contract would neces¬ 
sarily be to defeat the provisions of any Jaw, tbo 
contract would undoubtedly be void but if it con¬ 
sists of several distinct parts which can be separa¬ 
ted, the whole transaction would not be bad unless 
the provisions of S. 24, Contract Act, are applica¬ 
nts to it. 

The agreement to relinquish ex-proprie¬ 
tary rights is not forbidden by law unless 
against the provisions of any law. The case 
a beforo Sulaiman J., was on the basis of a 
mortgage deed in which some transferable 
and untransferable property were mortgaged. 
He observed : 

‘ h .° 0036 , Wor « the consideration passing 
from the mortgagee was hard cash. That in itself 
was no unlawful. The difficulty came in from the 
side of the mortgagor inasmuch as he was notcom- 
Jf ten* to mortgage a part of the property. It would 
therefore follow that if, without defeating the pro- 

Tenanev 0 Act 16 T ? D » f ,u ° f Pr0 P ert y Ac * or of the 
Tenancy Act, part of tbo mortgage could be enforc- 

ed, the whole transaction cannot be bad. 

He also observed : 

*1 AIR 1930 All 1 : 122 I C 872 • 52 All 

46 (FB) * 


Now contracts may be invalidated either by the 
illegality of the object or the consideration itself or 9 
by the incapacity of the promisor to enter into 
such contracts. In cases of inherent illegality it is 
sometimes impossible to say whether the legal or 
illegal portion of the consideration affected the 
mind of the promisor most. But if we take the case 
of a contract only partly beyond the competence of 
the promisor, there is no good ground why the pro¬ 
misee who has paid good consideration should not 
be allowed to enforce that part of the promise 
which the promisor was competent to make. 

The principle laid down in this case is 
applicable to the present case. No doubt 
that was a case of mortgage but the princi¬ 
ple laid down applies equally to this case. 
The fact that the judgment-debtor l cannot 
relinquish his ex-proprietary rights is no ' 
bar to his not selling the property which ho 
legally can. There is another aspect. The 
decree provides that the decretal amount 
would be paid as mentioned in the compro¬ 
mise deed. The compromise provides that 
the judgment-debtor would transfer his pro¬ 
perty for the decretal amount and that he 
would not claim ex-proprietary rights. These 
are two quite distinct covenants, and if the 
judgment-debtor could satisfy only one co- 
venant, there is no reason why he should 
not fulfil that covenant and thus satisfy the 
decree. It is the decree-holder who suffers 
because out of the two things promised to £ 
him to be given in lieu of the decretal 
amount, he gets only one. There is no reason 
why the judgment-debtor should not be 
made to fulfil that part of the contract 
which he can. The learned counsel for the 
appellant has relied on A I R 1938 Mad 982. 13 
In that case property belonging to a family 
was endowed for charitable purposes. The 
members of that family divided the pro- 
perty, and one of them assigned his rights 
in the property to another member. It was 
held that the parties regarded the two things, 
the owning of the property and the con¬ 
ducting of the charity as inseparably con¬ 
nected and as the transfer of the right of * 
conducting the charity was against public 
policy so the entire transfer was held to be 
invalid. The principle laid down in this case 
does not conflict with that laid down by the 
Allahabad High Court. In this case the two 
properties transferred were inseparable whioh 
is not the case here. The other case relied 
on by the learned counsel is AIR 1924 Nag 
84. 3 In that case the decree was held to be 

25 A I R 1938 Mad 982 : 182 I C 141 • 
U938) 2 M L J 663, Vedakannu Nadar v. Nancu 
nen Taluk Singikulam Anuadana. ® 

^ T'n 1 X l AI , R 1924 84 : 78 I c 867 : 20 

N L R 1, Parashram v. Sitaram, 
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c inoperative only as to the portion which 
directed the sale of non-transferable property. 

After considering all these authorities we 
are of opinion (l) that the agreement not to 
claim ex-proprietary rights was not forbidden 
by law and did not defeat the provisions of 
any law, ( 2 ) that even if it was against law, 
it was separable from the remaining coven¬ 
ant and therefore the whole agreement was 
not vitiated. We therefore hold that the 
decree-holder is entitled to get a sale deed 
executed and if the judgment-debtor ever 
claims ex-proprietary rights, it will be deci¬ 
ded whether this condition is binding on 
him or not. The last point urged by the 
& learned counsel for the appellant is that the 
decree is vague and hence incapable of exe¬ 
cution. It is said to be vague in two ways ; 

(1) because para. 7 of the compromise pro¬ 
vides that mauza Kanmau together with the 
hamlets will be deemed hypothecated as 
before for the purpose of satisfying the 
liabilities relating to the sold property for 
which defendant 1 will be held liable, and 

(2) because para. 4 provides that under cer¬ 
tain conditions the judgment-debtor will be 
entitled to get back the property on pay¬ 
ment of the price. 

As regards the first it is argued that the 
c liabilities are not specified and so the con¬ 
dition is vague. We do not think that there 
is any vagueness in it. The parties could 
not specify the liabilities at the time of the 
agreement. The judgment-debtor bound him¬ 
self to satisfy all the liabilities that might 
be found due. As regards the second, it is 
argued that it is doubtful whether this con¬ 
dition creates a mortgage by conditional sale 
or an out and out sale with a condition of 
repurchase. The terms are quite clear and 
the only question is as to the interpretation 
whether they amount to a mortgage by con¬ 
ditional sale or an out and out sale with a 
d condition of repurchase. This point will be 
determined when the judgment-debtor comes 
to Court to take back the property. We are 
of opinion that there is no vagueness in the 
decree and it should be enforced. No other 
point was pressed by the learned counsel for 
the appellant. We see no force in appeal 
No. 29. Now we take up the other appeal 
No. G2. We have already mentioned above 
that the proceedings for execution were 
pending in the Court of Mr. Kaul and he 
disposed of some of the objections. The 
decree-holder applied for the transfer of 
those proceedings to his Court when he was 
Civil Judge of Mohanlalganj at Lucknow’ and 
that application was granted by this Court. 


Mr. Kaul decided the remaining objections 
and then proceeded to execute the decree and ° 
ordered that the decree.holder be put in 
possession of the property. This order is 
under appeal. The first point argued is that 
the Civil Judge did not give notice to the 
judgment-debtor before passing this order. 
Execution proceedings were going on and it 
was not necessary for the Court to give any 
notice to the judgment-debtor. The law does 
not require that a judgment-debtor should 
be informed of every order in execution 
proceedings. Order 21, R. 22 prescribes that 
notice should be given to the judgment- 
debtor when an application for execution is 
made beyond one year (at some places, / 
three years) of the decree which is not the 
case here. The law does not prescribe any 
other notice to the judgment-debtor. This 
ground therefore has no force. 

The other point taken is that Mr. Kaul, 
Civil Judge of Lucknow, had no jurisdiction to 
issue a warrant for the delivery of possession of 
property in Sitapur district but the execution 
application pending in the Court of the Civil 
Judge Sitapur was transferred to the Civil 
Judge of Lucknow’ and so he had the same 
jurisdiction which the Civil Judge of Sitapur 
had for the purposes of this case. There was 
a prayer in the application for execution g 
that the decree-holder be put in possession 
of the property and as the case was trans- 
ferred to the Civil Judge Mohanlalganj at 
Lucknow’ the latter got jurisdiction to exe¬ 
cute the decree in its entirety and put the 
decree-holder in possession of the property. 
In making a transfer under S. 24, Civil P. C., 
it is not necessary that the Court to which 
the transfer is made should have territorial 


jurisdiction over the subject-matter of the 
suit. Reliance is placed on 58 Cal 832. u That 
case is quite distinguishable from the pre¬ 
sent one. There the decree-holders had ob¬ 
tained a decree from the third Court of the h 
Munsif at Bhanga on Gth July 1923. That 
Court was subsequently transferred to Gopal- 
ganj and made a second Court of the Munsif 
at that place. On 5th July 1925, the decree- 
holders applied for execution in the second 
Court of the Munsif of Gopalganj by at¬ 
tachment and sale of a piece of immov¬ 
able property of the judgment-debtor which 
was situate within the local limits of the 
jurisdiction of the first Court of Bhanga. On 
18th February 1927, the Gopalganj Court 
returned the execution application for pre- 

14. (’31) 18 A I R 1931 Cal 312: 132 149: 68 

Cal 832: 52 C L J 569: 35 C W N 77, Sreenath 
Chakravarti v. Priyanath Bandopadbyay. 
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a sentation to the proper Court. The decree- 
holders then refiled the execution application 
on 1 st March 1927 in the first Court of the 
Munsif at Bhanga but on 10 th December 19*27, 
the execution proceedings were eventually 
dismissed as not maintainable. On appeal 
the District Judge directed the Munsif, 
second Court, Gopalganj to proceed, after 
taking an application from the decree-holders 
under S. 39, Civil P. C. The decree-holders 
took proceedings accordingly with the result 
that the Gopalganj Court on 17th August 
1928 sent the decree for execution to the 
Munsif first Court Bhanga together with a 
certification of non-satisfaction. On 27th 
* August 1923, the decree-holders filed a fresh 
application. Ultimately the Munsif first 
Court Bhanga as well as the Subordinate 
Judge on appeal held that the execution was 
barred inasmuch as the application for exe¬ 
cution was not made to the proper Court 
earlier than 27th August 19*28. It was held 
by the High Court that the decree-holders 
were entitled to call in their aid the first 
application for execution in the second Court 
of the Munsif Gopalganj though that Court 
was not competent to execute that decree as 
against immovable property situate outside 
its territorial jurisdiction. The question was 

e not whether the Court had jurisdiction to 
execute the decree but whether it had juris, 
diction to entertain the application. There 
was a remark in the judgment of Mukerji J. 
that if an application is made to a Court 
which passed the decree to execute it in res¬ 
pect of property outside its territorial limits, 
the Court shall not have jurisdiction to carry 
on such execution. The question whether a 
Court to which an execution case has been 
transferred by the High Court has not got 
the same territorial jurisdiction so far as 
that case is concerned, as the Court from 
which the transfer is made was not discussed 

d '*? Jr 18 case ' think that territorial juris, 
diction was conferred on Mr. Haul by the 
transfer of the execution case from the Court 
of the Cml Judge Sitapur to his Court. This 
objection therefore has no force. 

Possession has been awarded to the decree, 
holder. It is said on behalf of the judgment, 
debtor that possession should be restored to 
him on account of certain proceedings under 
the Encumbered Estates Act. There is no 
paper of the Encumbered Estates Act case in 
the execution case file. The learned counsel 
for the appellant has however given some 
facts and dates. According to him an appli¬ 
cation under s. 4, Encumbered Estates Act 
was made by Thakur Raghuraj Singh on 


29th October 193G, and papers were sent to d 
the Special Judge on 2nd November 193G. 
Notices under Ss. 9 and 11, Encumbered 
Estates Act, were published but the order 
to send the case to the Special Judge was 
cancelled by the Board of Revenue on 30th 
August 1938, on the ground that ail the 
members of the joint Hindu family of the 
applicant had not joined the application. 
The case was sent to the record room by the 
Special Judge on 10 th October 1933. We may 
mention here that the order directing the 
delivery of possession to the decree-holder 
which is the subject-matter of the appeal 
before us was passed on 12th September 1939. 
The Encumbered Estates Act was amended / 
and the amending Act came into force on 
30th September 1939. An application was 
made to the Deputy Commissioner oil 10 th 
October 1939 for the amendment of the ap¬ 
plication which was made permissible under 
the amending Act. This application was 
granted on 18 th October 1939. The Special 
Judge made the amendment on 27th January 
1940. The proceedings are going on. It is 
argued that under s. 7, Encumbered Estates 
Act, all proceedings against an applicant 
ought to be stayed and by reason of the re¬ 
vival of the application the application must 
be considered to be pending also between ? 
10th October 1938 and the date of the revival 
and so the order for delivery of possession 
passed during that interval should be vacat¬ 
ed. We think that there is no force in this 
argument. We have to see whether the order 
dated 12th September 1939 is correct or not. 
No encumbered case was pending on that 
date and so the order was perfectly correct. 

If the judgment-debtor thinks that he is 
entitled to restoration of possession by reason 
of the revival of his application, his remedy 
is to go to the executing Court and apply for 
it. We cannot make the order of restoration 
in this appeal. No other grouud is pressed. 
We see no force in this appeal. The result h 
is that both tho appeals are dismissed with 
costs. 

K.S./R.K. Appeals distnissed . 
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Hindu law—Joint family — Suit on mortgage 
11 executed by two brothers of undivided joint 
family — Sons of brothers subsequently im¬ 
pleaded — Mortgage not found to be for legal 
necessity— Personal decree passed against two 
brothers alone and suit dismissed as against 
their sons though personal decree was claimed 
against them also—In execution share of sons 
in joint family cannot be attached — Principle 
of constructive res judicata applies. 

Where in a mortgage suit a decree is passed per¬ 
sonally against executants only who form a joint 
Hindu family as the mortgage is found not to be 
for legal necessity and the suit is dimi&sed as 
against their sons who have been impleaded after 
the institution of the suit and against whom also a 
personal decree was prayed for, the share of the 
sons in the joint family property cannot be attach, 
ed in execution of the decree. The decree.holder is 
b barred from doing so by the principle of construc¬ 
tive res judicata and the provisions of O. 2, R. 2, 
Civil P. C. The fact that the sons were impleaded 
at the instance of the executant defendants or the 
fact that after their impleadment, the sons did not 
raise the question of illegality or immorality of the 
debt cannot take away the effect of the decision dis¬ 
missing the claim against them : (’36) 23 AIR 1936 
Oudh 139, Expl., and applied ; (*33) 20 A I R 1933 
Oudh 309 and (*38) 25 AIR 1938 P C 7. Pel. on; 28 
All 288, Not foil.; (’22) 9 A I R 1922 All 310, 
Disting. [P llc.d.c,/] 

Haidar Hussain and II. !I. Zaidi — 

for Appellants. 

M. IPasim — for Respondent. 

Judgment. — This second execution of 
decree appeal arises out of the judgment and 
c decree passed by the District Judge of Fyza- 
bad, dated Gth October 1939, dismissing the 
appellants’ objection in appeal and setting 
aside the order of the Civil Judge of Fyza- 
bad, dated 13th January 193S. The appeal 
arises in the following way. One Balmakund 
has two sons, Gokul Chand and Ram Chan¬ 
dra. Gokul Chand has two sons, Kesho Nath 
and Bishan Nath, appellants. Ram Chandra 
has two sons, Bhairon Nath and Badri Nath. 
On 14th August 1922 Gokul Chand and Ram 
Chandra executed a simple mortgage of cer¬ 
tain properties in favour of Sital Prasad, the 
deceased husband of Mt. Ram Du lari. Sital 
Prasad having died Mt. Ram Dulari filed a 
* suit on 27th April 1936 on the basis of the 
mortgage against Gokul Chand and Ram 
Chandra. In the suit Mt. Ram Dulari claim¬ 
ed the amount due on the mortgage by sale 
of the property. She also claimed a per¬ 
sonal decree against Gokul Chand and Ram 
Chandra in the event of the sale proceeds 
being not found sufficient to satisfy the 
plaintiff’s claim. 

In para. 8 of his written statement, dated 
10th July 1936 Gokul Chand pleaded that he 
and his brother formed a joint Hindu family 
with their sons, that the property in dispute 
was ancestral and joint family property and 
that the mortgage deed was without legal 


Ram Dulari a. 

necessity and was not executed for the bene¬ 
fit of the family, and a decree for sale could e 
not therefore be made. He also mentioned 
that the sons of the two defendants were 
necessary parties to the suit in any case. On 
the same date two applications were made, 
one by the sons of Gokul Chand and the 
other by the sons of Ram Chandra, support¬ 
ing the prayer contained in para. 8 of the 
written statement of Gokul Chand about im¬ 
pleading the defendants’ sons as parties to 
the suit. It was stated in these applications 
that unless the sons were made defendants, 
their interests would be prejudicially affec¬ 
ted. The plaintiff did not oppose the prayer 
for the sons of Gokul Chand and Ram / 
Chandra being made co-defendants. Accord, 
ingly on the same day the Court ordered 
that the sons of defendants 1 and 2 be made 
co-defendants, and the plaint be amended 
accordingly. The newly made defendants 
were also directed to file written statements. 
The plaintiff amended the plaint by adding 
another relief which was to the following 
effect that if the relief in para. 1 , namely, 
the recovery of money by the sale of the 
mortgaged property be not granted for some 
reason or other, then a simple money decree 
may be granted in favour of the plaintiff 
against all the defendants, or at any rate g 
against defendants 1 and 2. 

The learned Civil Judge held that the pro¬ 
perty covered by the mortgage was ancestral 
and joint family property of all defendants 1 
to 6, that there was no legal necessity for the 
execution of the mortgage in suit and that the 
transaction as a mortgage failed altogether. 
He also held that the plaintiff was entitled 
to a money decree under S. 65, Contract Act, 
against the executants of the mortgage deed, 
namely, against defendants l and 2 only, 
and consequently decreed the suit against 
them alone. As regards defendants 3 to 6 the 
Court ordered the claim to bo dismissed. On ^ 
6th April 1937, the decree-holder-respondent 
filed an application for execution of the de¬ 
cree against the entire joint family property. 
The appellants, who are the sons of Gokul 
Chand, filed objections under S. 47, Civil 
P. C., opposing the application for execution 
on the ground that as the decree-holder’s 
claim had been dismissed against them the 
decree-holder could only get the right and 
share of the judgment-debtors attached, and 
not the share of the objectors. The learned 
Civil Judge of Fyzabad relying upon the 
authority in 1935 Q W W 1H3 1 held that as 

1. ('36) 23 AIR 1936 Oudh 139:158 IC 490:11 Luck 
523:1935 OWN 1113, Bijai Raj v.Ram Padarath. 
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a the decree in execution was passed in a suit 
in which the objectors were impleaded as 
defendants, and the decree was passed per¬ 
sonally against Gokul C'hand and Ram 
Chandra, and the claim was dismissed against 
them and others, their share in the joint 
family property could not be attached and 
sold in execution of the decree. The learned 
District Judge in appeal was of opinion that 
prima facie the decision in 1935 OWN 1113 1 
was conclusive on the point, but he distin- 
guished it on certain grounds and observed 
as follows : 

I can find nothing on the record which would 
suggest that if the mortgage was found invalid the 
2 , plaintiff wanted a declaration that the personal de¬ 
cree against the mortgagors should he enforceable 
against the entire joint family property. The issues, 
except for the last general issue, relate mainly to 
the validity of the mortgage and the question whe¬ 
ther the plaintiff was entitled to a money decree, 
and if so against which defendants. It appears to 
me in these circumstances that the liability of the 
60 ns to pay their fathers* debts cannot bo held to be 
res judicata, as their liability except under the 
mortgage was never considered and no relief was 
claimed against them except under the mortgage. 

He applied the ordinary legal principle 
under which the sons are liable for their 
fathers' debt, not tainted with illegality or 
immorality, and allowed the appeal. The 
c objectors thereupou preferred the present 
appeal. The only question that calls for deter- 
mination is the legal effect of the decree 
which was passed by the Civil Judge in 
193G, and which is now sought to be executed 
against the objectors' interests in the joint 
family property. Having heard learned 
counsel on both sides, we have arrived at the 
conclusion that the appeal before us is con¬ 
cluded by the authority of the decision in 
1935 own H13. 1 It was held in the above 
caso that: 

Where in a suit on the basis of a mortgage deed a 
money decree only is passed against a Hindu mort- 
gagor, the suit against his sons and grandsons, who 
, are sought to be made liable, being dismissed, and 
the decree dismissing the claim against them is 
allowed to become final, the decree-holder is barred 
from enforcing the decree against the interost of the 
sons and grandsons by the rule of constructive res 
judicata as well as by the provisions of 0. 2 R. 2 
Civil P, C. 

Two points were stressed in the judgment 
of the lower appellate Court in distinguish 
iug 1935 OWN 1113 1 from the present case 
The first ground of distinction is that in 
1985 OWN ills 1 sons and grandsons were 
impleaded by the plaintiff ab initio, while 
in the present case they were impleaded 
under the orders of the Court at the instance 
of the defendants. This distinction, in our 
opinion, makes no difference whatever to the 


principle enunciated in that case. The second g 
ground of distinction is that in 1935 0 W N 
1113 1 sons and grandsons raised the plea that 
the debt was immoral, and therefore they 
were not liable, and the issue framed on 
that point was decided against them. It is 
true that in the present case no question of 
illegality or immorality of the debt was 
raised by the sons after they had been im¬ 
pleaded as defendants to the suit. That 
however, in our opinion, cannot take away 
the effect of the decision dismissing the 
claim against the sons. 


It has been argued before us on behalf of 
the respondent that the relief for personal , 
decree under S. 05, Contract Act, could be J 
granted only against the executants of the 
mortgage deed, and that it was not possible 
for the Court to grant that relief against 
the sons, who were no parties to the deed. 
There is no doubt, however, that the relief 
for a personal decree was actually added 
against the sons after they had been implea¬ 
ded as defendants in the suit and that relief 
was definitely and unequivocally refused by 
the civil Judge, who dismissed the claim 
against them. Under these circumstances we 
are of opinion that the grounds of distinc¬ 
tion made out by the lower appellate Court 
do not affect the applicability of the prill- g 
ciple enunciated in 1935 OWN m3, 1 and 
do not take away the force of res judi- 
cata applicable to the case. The decision in 
1935 o W N ll 13 1 refers with approval to the 
Full Bench decision of the Madras High 
Court reported in 22 Mad ^and a decision of 
a Bench of this Court reported in 10 o W n 
G 29. 3 In the latter cose the mortgage deed 
was executed by Badri Singh and Chandika 
Singh, who were members of a joint Hindu 
family governed by Mitaksbara law. Badri 
Singh died, and the mortgagee brought a 
suit to enforce the mortgage against Chandika 
Singh, the two sons of Badri Singh and five j L 
grandsons of Badri Singh. The trial Court 
passed a simple money decree against tho 
estate of Badri Singh in the hands of the 
two sons and against Chandika Singh, and 
dismissed the claim against other defen¬ 
dants including tho five grandsons of Badri 
Singh. The decree-holder applied for the 
execution of decree not only against Chan- 
dika Singh and two sons of Badri Singh, 
but also against the interests of his five 
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grandsons in the joint family property in 
spite of the fact that the suit had been dis¬ 
missed against them. The objection of the 
grandsons was dismissed by the civil Judge, 
but was allowed by this Court which ordered 
their interest in the family property to be 
released from attachment. This view was 
upheld by their Lordships of the Judicial 
Committee on appeal: vide 1937 o W N 1199.* 
Their Lordships observed that 

If the debt in question was not contracted for pur¬ 
poses regarded as immoral by the Hindu law and 
if the respondents being grandsons of Badri Singh 
were liable therefor to the extent of their interest 
in the joint family property, then the Subordinate 
Judge’s decree of 13th May 1931, was erroneous. 
I The appellants should have appealed therefrom, 
claiming that, instead of dismissing the suit as 
against the respondents, the Subordinate Judge 
should have given decree against them in like 
manner as against defendants 1 to 3, namely as 
representatives of Badri Singh for a sum to be 
realised out of any property of Badri Singh come 
to their hands. Such a decree passed in accordance 
with S. 52, Civil P. C., would have attracted the 
operation of S. 53, and the respondents* interests 
in the joint property would have been liable to 
attachment under the decree notwithstanding that 
such interests were not ‘property of the deceased* 
in the strict meaning of these words. The same 
result might have been attained in more ways than 
one had the appellant recovered judgment against 
Badri Singh in his lifetime. But the interest of the 
respondents cannot be regarded as property of their 
c deceased ancestor come to the hands of their copar¬ 
ceners, defendants 1 to 3 or any of them. The res¬ 
pondents having been dismissed from the suit with 
costs cannot be made liable under the decree. 

The proposition deducible from the deci¬ 
sion of the Privy Council is stated in the 
following passage in Hindu Law by Raghava- 
chariar, 1939 edition, page 320 : 

Where a suit against sons and grandsons on a 
mortgage executed by the father was decreed only 
against the estate of the father in the sons* hands 
but was dismissed as against tho grandsons, the 
decree-holder could not proceed for the realisation 
of his decree against the interests of the grandsons. 

Two cases referred to in the judgment of 
the lower appellate Court, namely 23 ALL 
(1 288 :> and A I R 1922 ALL 310° deserve some 
notice. In the former case the suit was 


brought against the father on the basis of a 
pro-note executed by him alone, and the son 
was impleaded by the plaintiff as a defen¬ 
dant to the suit. The Court passed a decree 
against the father alone and dismissed the 
suit against tho son. When a portion of joint 
family property was sought to be sold in 
execution of the decree, the son brought a 

4. ('38) 25 A IB 1938 P C 7 : 172 I C 5 : 13 Luck 
G1 : 32 S L R 221 : 1937 OWN 1199 (PC), Raja 
Ram v. Ruja Bakhsh Singh. 

5. COO) 28 All 288 : 3 A L J 10 : 1906 A \\ N 33, 
Shiam Lai v. Ganeshi Lai. 

6. (*22) 9 A T It 1922 All 310 : G9 I C 754 : 44 All 
649, Mohan J* 1 v. Bala Prasad. 


suit for a declaration exempting his interest 
in the joint family property. The two lower * 
Courts decreed the suit, but the decision was 
reversed on appeal to the High Court by a 
learned single Judge of that Court who held 
that a decree could not be enforced against 
the son, or any property in which he had 
any interest. This view, however, was dis¬ 
sented from on a Letters Patent appeal by 
a Bench of the Allahabad High Court which 
expressed the view that the dismissal as 
against the son of the suit left him as still 
liable as a Hindu son to pay his father’s debt 
unless—it was not suggested here—the debt 
was tainted with immorality. No authority 
is cited in support of this conclusion, nor f 
has any reference been made to the princi¬ 
ple of res judicata or o. 2 , R. 2 , Civil P. C. 
We regret we are unable to agree with tho 
view taken by the learned Judges in the 
above case. The case in A I R 1922 ALL 310° 
is distinguishable from tho present case on 
the ground that in that case the decree- 
holder did not seek a simple money decree 
against the sons in the suit, while in the 
present case there was a specific prayer to 
that effect. In any case we are not prepared 
to follow the view enunciated by the Allaha¬ 
bad High Court, if it runs counter to the 
views taken by the two successive Benches 0 
of this Court, one of which was ultimately 
approved by their Lordships of the Privy 
Council. The result is that wo allow the 
appeal, set aside tho judgment and decree of 
the lower appellate Court and restore that 
of the trial Court with costs throughout. 

K.S./R.K. Appeal allowed . 
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United Provinces — Plaintiff — 

Applicant 

v. 

D. Narain Sarup — Defendant — 

Opposite Party . 

Civil Revn. Appln. No. 56 of 1938, Decided on 
th August 1941, for revision of order of Judge, 
nail Cause Court, Lucknow, D/- 1th March 1938. 
U. P. Excise Manual, Vol. I, Rr. 358 (8) and 

7 (5) — Auction of liquor shop—Resale—De- 
ulting purchaser is bound to make good deii- 
ency irrespective of notice of resale to him — 
. 358 (8) does not enjoin sale officer to notify 
ite of future sale immediately at conclusion o 
les for day—Sale officer neither fixing date of 

ture sale nor notifying it on J dat ®. oi 

ile — Resale on subsequent date fixed by sale 

ficer is not illegal or ultra vires. 

Rules 358 (8) and 357 (5) make it clear that the 
faulting purchaser is bound to make good tho 
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deficiency on resale irrespective of the fact whether 
a any notice is given to him of the date of the resale 
either at the time of the original sale or at any 
subsequent time. Rule 358(8) does not make it obli¬ 
gatory on the part of the officer conducting the sale 
to notify immediately on the conclusion of the sales 
for the day the date of the future sale. If the officer 
conducting the sale chooses to fix a future date then 
it is open to him to notify such date at the conclu¬ 
sion of the sales for the day so that the persons 
present at the auction may have notice of the resale. 
If however the sale officer postpones the date and 
yet does not fix any particular future dale, it is not 
possible for him to notify the date then and there. 
If the sale officer neither fixes any date of the 
future sale nor notifies it immediately on conclu¬ 
sion of the sales for the day, the resale held on a 
subsequent date fixed by the sale officer is not 

. illegal or ultra vires. [P 14a,b,c] 

b 

H. K. Ghosh — for Applicant. 

Mahabir Prasad Srivastava — 

for Opposite Party. 

Order. — This is a revision application 
under S.25, Small Cause Courts Act, against 
the judgment and decree passed by the 
Judge, Small Cause Court, Lucknow, dis¬ 
missing the applicant’s suit. The suit was 
originally filed in the name of the Secretary 
of State for India in Council, through the 
Deputy Commissioner of Lucknow, as plain, 
tiff, but, in view of the Government of India 
Act of 1995, the title of the suit was amended 
c to one by the United Provinces as plaintiff. 
The suit was for recovery of Rs. 1000 as loss 
caused to the Government of the United 
Provinces at a resale of Feelkhana liquor 
shop in Lucknow. The auction sale of Feel¬ 
khana liquor shop was held on 19th Febru- 
ary 1937, at which the defendant made the 
highest bid of Rs. 10,000, which was accepted 
by the Excise Commissioner and the auction 
was confirmed in his favour. Under R. 357 ( 5 ) 
of the Excise Manual (vol. I) the auction 
purchaser is required to deposit a sum equal 
to one-sixth of the annual fees immediately 
on the conclusion of the sale for the day, and 
d the balance by such instalments as are speci¬ 
fied in the licence to be granted. If default 
is made in payment of the advance instal¬ 
ment, the shop or farm will be resold, and 
if the price finally bid at the resale be less 
than that bid at the first sale, the difference 
will bo recovered from the defaulter. The 
defendant did not deposit the one-sixth ad¬ 
vance instalment as required by the sub¬ 
rule. The result was that the shop was 
resold on 8lst March 1937, fetching only Rs. 
9000; thus there was a deficiency of rs. iooo 
which the United Provinces Government 
sued to recover from the defendant. The 
only defence which now survives for deter¬ 
mination is the one contained in Para. 9 of 


the written statement, in which the defen- e 
danfc pleaded that as required by R. 353 (8) 
of the Excise Manual the officer conducting 
the sale should have on default of payment 
of the advance deposit by the defendant, 
resold the licence immediately or on the 
following day and if he wanted to postpone 
it to some other date he should have there 
and then notified the date of resale. The 
resale not having been made according to 
the directions contained in the aforesaid 
rule, the defendant was not liable to pay any 
deficiency which might have been caused by 
a resale which was alleged to be illegal, ir¬ 
regular and ultra vires. 

The learned Judge of the Small Cause ^ 
Court framed an issue upon this point and 
held that as the District Excise Officer con¬ 
ducting the sale did not notify the date of 
the resale then and there, namely on 19th 
February 1937, when the original sale took 
place, the subsequent resale was not in ac- 
cordancc with Rule 353 (8) of the Excise 
Manual and consequently the penalty im¬ 
posed under sub-rule (5) of R. 357 could not 
be recovered from him. In coming to this 
conclusion, the learned Judge has also placed 
emphasis upon the fact that notice of the 
date of resale was not given to the dofen- 
dant. I am unable to accept this view. 0 
Rule 357 of the Excise Manual lays down 
the general conditions as to auctions of liquor 
shops. Sub-rule (l) says that the officer con¬ 
ducting the sales is not bound to accept tho 
highest or any bid. Sub-rule (3) says that 
every person bidding will be held to his bid, 
whether it be the highest or not. Sub-r. ( 5 ) 
lays down that a sum equal to one-sixth of 
the annual fees shall bo payable immediately 
on the conclusion of the sales for tho day, 
and the balance by such instalments as are 
specified in the licence to be granted. If 
default be made in the payment of the ad¬ 
vance instalment, the shop or farm will be h 
resold, and if the price finally bid at the 
resale be less than that bid at the first sale, 
the difference will be recovered from the 
defaulter. Rule 358 (7) lays down that all 
advance deposits are payable on the fall of 
the hammer or, at latest, immediately on 
conclusion of the sales for the day. Sub¬ 
rule (8) lays down that 


V iuu umne me advance deposit re 

ferred to in the preceding olause, the officer con 
ducting the sale may either pat up the liceuc 
again immediately, or on the following dav or hi 
may postpone the sale to such future date as h« 
may then and there notify. The defaulting pur- 
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In my opinion a plain and reasonable con- 
a struction of the aforesaid rules leaves no 
room for doubt that the defaulting purchaser 
is bound to make good the deficiency on re- 
sale irrespective of the fact whether any 
notice is given to him of the date of the re¬ 
sale either at the time of the original sale or 
at any subsequent time. The learned Judge 
of the Small Cause Court has clearly erred 
in emphasising the fact that no notice was 
given to the defendant of the date of resale. 

It has been contended on behalf of the 
defendant that the officer conducting the sale 
was bound to choose one of the three alter¬ 
natives, namely either to put up the licence 
b again immediately, or on the following day 
or to postpone the sale to some future date 
and if he decided to postpone the sale to a 
future date he was bound to notify the fact 
then and there. I am afraid I cannot accept 
this contention. Sub-rule (8) of R. 358does not 
make it obligatory on the part of the officer 
conducting the sale to notify then and there 
the date of the future sale. The words used 
are “as he may then and there notify.” The 
object of the rule seems to be that if the offi¬ 
cer conducting the sale chooses to fix a future 
date, then it is open to him to notify such date 
then and there so that the persons present 
c at the auction may have notice of the resale. 
If, however, the sale officer postpones the date 
and yet does not fix any particular future 
date, it is not possible for him to notify the 
date then and there. In such a case it is 
reasonable to presume that the sale officer 
before conducting the resale would give due 
notice to the persons concerned to come and 
bid at the auction otherwise the interests of 
Government are bound to suffer. If the sale 
officer neither fixes any date of the future 
sale nor notifies it then and there if he fixes 
one, it cannot be said that the resale held on 
a subsequent date is illegal or ultra vires. 
Learned counsel for the defendant was un- 
^ able to point out any rule in the Excise 
Manual invalidating the resale on any such 
ground. He was also unable to point out any 
rule under which a defaulting purchaser 
was given a remedy to escape his liability 
on the ground that the resale was illegal or 
irregular by reason of absence of notification 
of the date by the sale officer made there 
and then at the time of the first sale. 

Rule 77 of o. 21 relates to sale of moveable 
property by public auction and lays down 
that on the sale of such moveable property 
the price ol each lot shall be paid at the 
time of sale and in default of payment the 
property shall forthwith be re-sold. Simi- 


v. Chandrapal Singh A. I. R, 

larly R. 84 of o. 21 , Civil P. C., relates to 
sale of immovable property and lays down 6 
that on the sale of such property the pur¬ 
chaser shall pay a deposit of 25 per cent, on 
the amount of his purchase money, and in 
default of such deposit, the property shall 
forthwith be re-sold. Rule 71 renders the de¬ 
faulting purchaser answerable for the loss 
on resale. The words used in Rr. 77 and 
84 are “the property shall forthwith bo re¬ 
sold.” In cases relating to sales of move- 
able and immovable property a question 
might arise whether the provisions of Rr. 77 
and 84 of o. 21 , Civil P. C., were substan¬ 
tially complied with and whether the resale 
did not take place after an unreasonably £ 
long time with the result that the defaulting 
purchaser was prejudiced. Such a position, 
however, does not arise in the present case. 
Although the resale took place nearly one 
month and ten days after the first sale, it 
cannot be contended that there was a breach 
of any duty or obligation on the part of the 
officer conducting the sale. Further, it is 
clear from the sub-rules in R. 357 above re¬ 
ferred to that the intending purchaser who 
bids at the auction sale is bound by his bid, 
whether it is the highest or not, and can 
wriggle out of the contract only at the risk 
of being made to pay the deficiency on resale, g 
I hold, therefore, that the defendant is bound 
to discharge his contractual obligation and 
must be held responsible for the loss arising 
on the resale. In this view of the matter the 
judgment and decree of the lower appellate 
Court must be set aside. I allow the applica¬ 
tion, set aside the judgment and decree of 
the lower Court and decree the suit with 
costs. 

G.N./R.K. Application allowed. 
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Agarwal J. 

Nageshar Prasad and another — 

;Plaintiffs — Applicants 

v. 

Chandrapal Singh and others — 

Defendants — Opposite Party. 

Civil Revn. Appln. No. 114 of 1939, Decided on 
28th July 1941, for revision of order of Civil Judge, 
Barabanki, D/- 27th March 1939. ' 

U. P. Land Revenue Act (3 of 1901), S. 233 
(m) — One of under-proprietors paying rent 
due from others—Suit for contribution Civil 
Court’s jurisdiction is barred by S. 233 (mj. 

A claim for contribution against his cosharers by 
one of the under-proprietors who has paid rent due 
from them is a claim arising out of the collection 
of revenue within the meaning of S. 233 (m) and is 


1942 


Nageshar Prasad v. Chandrapal Singh (Agarwal J.) 


Oudh 15 


not therefore cognizable by the civil Court : ('35) 
a 22 A I R 1935 Oudh 253 and (*37) 24 A I R 1937 
Oudh 322, Bel. on ; 28 All 563; (’40) 27 A I R 1940 
Oudh 375; (’35) 22 AIR 1935Oudh 325 and 5 O C 
392, Disting. [P 156,c; P 1Cc] 

B. K. Dhaon — for Applicants. 

Bhaicanx Shankar and Bijay Shankar; and 
Durga Dayal — for Opposite Party Nos. 1 and 
3; and 4, respectively. 

Order. — This is an application under 
S. 115, Civil P. C. The present applicants are 
under-proprietors and one of the opposite 
parties, Baja Sri Araar Krishna Narain 
Singh is also the superior proprietor. The 
under-proprietors failed to pay the rent due 
from them to the superior proprietor and so 
6 action was taken under section 12A, Oudh 
Rent Act. The present applicants paid the 
rent due from all the under-proprietors and 
brought a suit in the Court of the Munsif, 
Bara Banki, for contribution against their 
cosharers. The suit was thrown out on the 
ground that it was not within the jurisdic¬ 
tion of the civil Court. His order was upheld 
in appeal by the Civil Judge and the plain¬ 
tiffs have come to this Court in revision. 
There are two points for consideration in this 
case whether the suit is barred by S. 233 (m), 
Land Revenue Act or by s. 108 , cl. 13 (a), 
Oudh Rent Act. Section 233 runs as follows: 
c No person shall institute any suit or other pro¬ 
ceeding in the civil Court with respect to any of 
the following matters — 


(m) claims connected with, or arising out of the 
collection of revenue (other than claims under 
S. 183) or any process enforced on account of an 
arrear of revenue or on account of any sum which 
is by this or any other act realizable as revenue. 

This section is very wide and would in¬ 
clude in my opinion a suit like the present 
one. It was held by Srivastava J. of this 
Court in 1935 OWN 350 1 that a claim by a 
cosbarer who has been made to pay revenue 
in excess of what was due from him, for 
contribution against the other cosharers in 
d the mohal, is a claim arising out of the 
collection of revenue within the meaning of 
S. 283 (m), Land Revenue Act, and is not 
therefore, cognizable by the civil Court. The 
same view was taken by the same Judge in 
AIR 1937 Oudh 322. 2 In that case the plain¬ 
tiffs who were the eight anna cosharers 
satisfied the Government demand for canal 
dues in respect of the whole mohal which 
was attached by the Government for the 


1. (*35) 22 AIR 1935 Oudh 263: 154 I C 704 : 1936 
0 W N 350 : 11 Luck 28, Rama Nand v. Lai 
Behari. 

2. (*87) 24 AIR 1937 Oudh 322: 167 I 0 274 :1987 
Prwad 239 : 18 LUCk 19 °' KUDj Behari V * Sant 


arrears and sued the rest of the cosharers to e 
recover the amount paid by them in excess 
of what they were personally liable and it 
was held that the suit was barred by S. 233 
(m), Land Revenue Act. These two autho¬ 
rities are clearly against the applicants. 
Their learned counsel relies on an old case, 

5 O C C92. 3 In that case the finding was that 
the claim was not connected with nor did it 
arise out of any process enforced on account 
of any sum which was realizable as revenue. 

If the claim is not in respect of any sum 
realizable as revenue, section 233 (m) has of 
course no application. Great reliance is 
placed on two rulings one of the Allahabad 
High Court in 2S ALL 563 4 and the other of f 
this Court in 1940 o A 405. 6 The latter case 
is based on the Allahabad view taken in 28 
ALL 5C3. 4 In the Allahabad case, in order to 
realize the revenue payable by the defen¬ 
dants, certain property belonging to the 
plaintiff was attached. The plaintiff paid 
the amount and then sued the defendants 
in the civil Court. It was held that the suit 
was maintainable. The case was decided by 
Stanley C. J. and Banerji J. The Hon'ble 
the Chief Justice observed : 


There is no doubt that the claim of the plaintiff 
is in a sense connected with the collection of 
revenue but had the Legislature when it enacted 
this clause in contemplation any other claims than ^ 
claims which might be advanced by parties liable 
to pay revenue? I think not. The act is one which 
regulates the relations of Government on one side 
and a limited class of persons namely sharers in 

revenue paying mohals on the other.In the 

provision that ‘no person shall institute a suit' it 
seems to me that the Legislature had in contem¬ 
plation the class of persons to whom the Act in its 
general bearing i6 applicable, that is to share 
holders liable to pay Government revenue and not 
to strangers outside this body. 

In the present case unlike the Allahabad 


case the plaintiffs are persons liable to pay 
Government revenue. In 1940 O A 405, 6 in this 
Court, Ram Prasad was a member of the 
Co-operative Society of Sarai Shahzadi. The 
Society had a decree against Ram Prasad 
and after his death attached and got sold 
the property of ono Sat Narain who was his 
nephew. It was found that Ram Prasad was 
separate from Sat Narain and that the pro. 
perty sold belonged to Sat Narain. It was 
also found that the sale was conducted with 
material irregularity. Ziaul Hasan J. ob- 
served tha t the wordings of s. 283 (m) were 

3 - (’02) 5 O C 392~ Pirthi Singh v. Ahmad Hu^in. 

4. ('06) 28 All 563 :3 A L J 372; 1906 A W N 114 

Tulsa Kunr v. Jageshar Prasad. * 

5. (’40) 27 AIR 1940 Oudh 875 : 187 I 0 732 • 15 
Luck 650 : 1940 OWN 458 : 1940 O A 405 Sat 
Narain v. Co-operative Sooioty, Sarai Shabzadl. 
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. no doubt very wide and it was because of 
that that suits of various kinds both against 
private individuals as well as against Gov. 
eminent had been held to be barred by this 
clause- He quoted 19 ALL’127, 6 7 8 49 ALL 70l r 
and AIR 1935 oudh 325' as cases in which 
this section was given a wide meaning. He 
then discussed the Allahabad case above 
onoted and observed that it would be a 
travesty of justice to hold that a minor whose 
property is being wrongfully sold by the 
revenue authorities has no remedy left to 
him if he does not apply to the Commis¬ 
sioner under S. 173. The rulings quoted by 
him were not distinguished and relief was 
granted to the plaintiff more on equitable 
than on legal grounds. If a certain class of 
suit is prohibited by the Legislature we 
cannot help it even if it results in hardship 
to some persons. 

In A I R 1935 Oudh 325,' a house and a 
gonda were sold in execution of a decree 
obtained by a co-operative society against 
Ram Charan as the judgment-debtor’s pro¬ 
perty. Bhagwandin father of Ram Charan 
brought a regular suit for a declaration that 
the house and gonda belonged to him. It 
was held that the suit was not maintainable. 
That case was similar to the case in 1CM0 o A 
405. 5 I think these two cases, 23 ALL 563* and 
1940 O A 405, 5 can be considered to be autho¬ 
rity only if the facts are quite similar but 
the facts of the present case are quite dis¬ 
similar. In the present case the plaintiffs 
were persons who were liable to pay revenue 
and not other persons as in the Allahabad 
and in 1940 O A 405. 5 I see no person not to 
interpret S. 233 (m) according to the plain 
meaning of the words used therein and to go 
against two decisions of this Court which 
are quite in point. I therefore hold that the 
present suit is barred under S. 233 (m), Land 
Revenue Act. I need not decide whether the 
d suit is barred by S. 106, cl. 13 (a), Oudh Rent 
Act. The application is dismissed with costs. 

G.N./R.K. Application dismissed. 


6. (’96) 19 All 127: 1696 AWN 199, Secretary of 
State v. Mahadei. 

7. (’27) HAIR 1927 All 532: 101 I C 626: 49 All 
701: 2.5 A L J 521. Abdullah v. Secretary ol State. 

8. ('35) 22 A I R 1935 Oudh 325: 155 I C 92: 1935 
OWN 467: 11 Luck 106, Khud Mukhtar Bank, 
Utrawan v. Bhagwandin. 
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Thomas C. J. and Ghclam Hasan J. 
Chaudhri Bishunath Prasad — 

Objector — Appellant 
v. 


Sarju Saran Texcari and others — 

Respondents . 


Second Appeal No. 230 of 1941, Decided on Is: 
September 1941, against order of District Judge, 
Fyzabad, D/- 29th May 1941. 

(a) U. P. Encumbered Estates Act (25 of 
1934), S. 11 — Enquiry into indebtedness of land¬ 
lord should be carried out in presence of all 
creditors — Reason tor, explained. 

An enquiry into the indebtedness of the landlord 
Is to be carried out by the Special Judge in the pre¬ 
sence of all the creditors. It is true that each cre¬ 
ditor is interested in establishing his own debt 
against the landlord but he is further interested 
that the landlord shoald not be allowed to with¬ 
hold any property from the Court. Further, if a 
claimant under S. 11 of the Act, sets up a title to 
the property shown by the landlord to belong to 
him, although the real contest may for the time 
being be between the claimant on the one hand and 
the landlord on the other hand, it is to the ulti¬ 
mate interest of the entire body of the creditors 
that the property shoald be held to belong to the 
landlord. If the decision is in favour of the land¬ 
lord, all the creditors will be entitled to hare their 
debts satisued out of such property. If, however, 
the decision is against them, the property will go 
out of the reach of the creditors and will not be 
available to them for the satisfaction of their debt3. 

[P 136.C] 


(b) U. P. Encumbered Estates Act (25 of 
1934), Ss. 11, 45 (2a)—Proceedings under S. 11 
— All creditors are interested in decision and 
should be impleaded as parties to appeal — 
Dtherwise appeal is not maintainable. 

Generally speaking, it is true that only the con¬ 
gesting parties to a case are made parties to an ap¬ 
peal. but this rule will not apply when the persons, 
who have not been joined as parties to the appeal, 
ire interested in the result of the appeal. In a case 
irising between a claimant under S. 11 and the 
landlord the nature and the scope of the proceed¬ 
ings show that all the creditors are interested in 
the decision of the Special Judge as regards the 
:Iaim to the property of the landlord, and it can¬ 
not be said that the creditors are wholly uncon- 
rerned in the result of the case. Therefore, if all 
the creditors are not impleaded, the appeal is cot 
maintainable and it does not matter whether the 
ippeal has been Sled bv the landlord debtor or by 
the creditor : (’41) 28 A I R 1941 Oudh 560, Ez?l. 
3 nd Bel. on ; (’41) 23 A I R 1941 Oudh 219 (F B). 
Be/. [P 17*; P 18^/tfl 

(c) Civil P. C. (1908), O. 1, R. 9 — R. 9 can¬ 
not be invoked to dispense with joinder ot 
necessary parties. 

Where it is not possible to pass an effective 
decree in the case due to absence of the ne^ssaiy 
parties, who have not been impleaded, the suit 
must fail. And 0.1, R. 9 cannot be invoked to dis¬ 
pense with the joinder of the necessary ^ 

Haider Husain and H. B. Zaidi 

S. X. Roy — for Respondents. 
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a Judgment. — This is a second civil ap¬ 
peal by a claimant under S. 45 (2a), U. P. 
Encumbered Estates Act, arising out of a 
claim in proceedings under s. 11 of the Act. 
The appellant, Chaudhri Bishunath Prasad 
was one of the 23 creditors, who were men- 
tioned by the landlords in their written 
statement under s. 8, U. P. Encumbered 
Estates Act, filed on 20th May 1930. On 9th 
May 1937, the appellant put forward an ob¬ 
jection under s. ll, U. P. Encumbered Es¬ 
tates Act, to the effect that he was the 
proprietor of certain properties as a vendee 
under the deeds (exs. A-l, A-2 and A-4) exe¬ 
cuted in 1916 in bis favour. These deeds 
6 were on the face of them mortgage deeds 
but his contention was that really the sale 
deeds had been intended to be executed but 
in order to avoid pre-emption the deeds 
were put into the shape of mortgage deeds. 
Chaudhri Bishunath Prasad also put for¬ 
ward objections in regard to some other pro¬ 
perty called Sehramau property. The learn¬ 
ed Special Judge dismissed the objection of 
the appellant holding that he was only a 
mortgagee and not the owner of the property. 
We are not concerned with the order of the 
Special Judge in regard to the objections 
about Sehramau property. 

C Chaudhari Bishunath Prasad preferred 
an appeal against the dismissal of his objeo. 
tions, and the learned District Judge by an 
order dated 29th May 1941, upheld the decision 
of the special Judge that the transaction 
evidenced by Exs. a- 1 and A-2 was one of 
mortgage and not of sale and dismissed the 
appeal. Chaudhari Bishunath Prasad has 
filed a second civil appeal against the afore- 
said decision. We are informed by learned 
counsel on behalf of the appellant that there 
was an appeal in regard to the objections 
relating to Seharmau property and this was 
also disposed of by the learned District 
d Judge. In this appeal we are, however, not 
concerned with the order relating to that 
appeal. A preliminary objection has been 
taken on behalf of the respondents that this 
appeal is not maintainable in view of the 
decision by a Bench of this Court, to which 

®“ e i°mL S Waa a part, y- namely 1941 own 
998 . The ground of the objection is that the 
decision of the Special Judge to the effect 
that the appellant was a mere mortgagee 
and not an owner was one which enured to 
the benefit of the other creditors, who were 
parties to the proceedings under the U. P 
Encumbered Estates Ac t. The appellant in 

194VOwVflfa° Q *’ dh 580 : 196 1 0 701 : 
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preferring the appeal before the lower appel- 
late Court did not implead the 22 creditors 
with the result that the decision obtained in 
their favour against the appellant became 
final. In second appeal to this Court, the 
appellant has again omitted to implead any 
of the creditors. It is argued therefore that 
this appeal cannot satisfactorily and effect¬ 
ively proceed in the absence of the creditors 
who ought to have been made respondents 
both in the lower appellate Court as well as 
here and who have not so been made. We 
are of opinion that this objection must 
prevail. 

The ratio decidendi in 1941 OWN 993 1 is 
that the decision having become final and a / 
valuable right having accrued in favour of 
the creditors, who were not impleaded in the 
appeal, there will be two conflicting deci¬ 
sions, one in favour of the creditors passed 
by the Special Judge to the effect that the 
property should be sold to satisfy the debts 
of the landlord as it belongs to him, and 
another decision in appeal should it succeed 
to the effect that the property should not be 
sold as it does not belong to the landlord. 
Applying the same principle in the present 
case, it follows that the decision of the Spe¬ 
cial Judge having become final to the effect 
that the landlord is the owner and the appel- a 
lanfc is the mortgagee only and a valuable 9 
right having accrued in favour of the cre- 
ditors who were not impleaded in the appeal, 
this Court in the event of the appeal being 
successful, will bo constrained to hold, re¬ 
versing the decision of the Special Judge, 
that the appellant is the owner and not the 
mortgagee. In other words, there would be 
two inconsistent decisions, one passed by the 
bpecial Judge in the olaim under S. ll of 
the Act in the presence of all the creditors 
to the effect that the appellant is a mere 
mortgagee and not owner, and another in 
the present appeal, ahould it be successful, 
to the effect that the appellant is the owner * 
and not a mere mortgagee. Courts of law do 
not sit to pass conflicting and inconsistent 
decisions which will lead to such manifestly 
absurd results. y 

. P° 9lti .°n be highly embarrassing 
to the Special Judge at the time when he 
comes to transmit the decree to the Collector 
under s. 19, U. P. Encumbered Estates Act 
as he will have to show whether this parti 1 
cular property belongs to the landlord or to 
the creditor; if it belongs to the appellant 
the property would not be shown as liahlA 
to attachment, sale or mortgage in satisfao 

of the debts of the l.odlS £ 
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a be wholly unnecessary for the Special Judge 
to examine his claim as a mortgagee under 
S. 14, U. P. Encumbered Estates Act. The 
whole scheme underlying the Act and an 
examination of its various provisions un¬ 
mistakably show that the object of the Act 
was to liquidate the debts of the landlord 
and to relieve him of his debts and to dis¬ 
encumber his property of all debts. The 
landlord is required under the Act to give a 
full statement of his debts and a full state¬ 
ment of his property. He is further required 
to give the names and addresses of all his 
creditors. It is also provided that all claims, 
whether decreed or undecreed, against the 
landlord in respect of debts are to be made 
against him in the proceedings brought by 
him for the application of the provisions of 
the Act, and the omission to put up the 
claims has been given the effect of releasing 
the landlord from all liabilities owing to 
creditors being guilty of such omission. 
(See S. 13.) It follows, therefore, that an in¬ 
quiry into the indebtedness of the landlord 
is to be carried out by the Special Judge in 
the presence of all the creditors. It is true 
that each creditor is interested in establish¬ 
ing his own debt against the landlord but 
he is further interested that the landlord 
c should not be allowed to withhold any pro¬ 
perty from the Court. Further if a claimant 
under s. 11 of the Act sets up a title to the 
property shown by the landlord to belong to 
him, although the real contest may for the 
time being bo between the claimant on the 
one hand and the landlord on the other 
hand, it is to the ultimate interest of the 
entire body of the creditors that the property 
should be held to belong to the landlord. If 
the decision is in favour of the landlord, all 
the creditors will be entitled to have their 
debts satisfied out of such property. If, 
however, the decision is against them, the 
property will go out of the reach of the 
d creditors and will not be available to them 
for the satisfaction of their debts. 

Learned counsel for the appellant has 
argued that the real parties interested in 
such a case are the particular claimant, who 
advances the claim to the property alleged 
to belong to the landlord,'and the landlord 
himself; and the other creditors are not 
interested in the contest between the two. 
He, however, frankly concedes that the deci¬ 
sion of the Special Judge one way or the 
other does ultimately affect the interests of 
the other creditors. He urges, however, that 
the decree made in the claim is only be¬ 
tween the claimant and the landlord, and 


the party aggrieved by the decision of the 
learned Special Judge, while appealing to ° 
the Court, is not bound to implead the 
creditors as parties to the appeal. In this 
connexion he has also referred to the formal 
order, which was drawn up in this case by 
the Special Judge. Generally speaking, it is 
true that only the contesting parties to a 
case are made parties to an appeal, but this 
rule will not apply when the persons, who 
have not been joined as parties to the appeal, 
are interested in the result of the appeal. 
In a case arising between a claimant under 
S. ll, U. P. Encumbered Estates Act, and the 
landlord the nature and the scope of the 
proceedings show that all the creditors are f 
interested in the decision of the Special 
Judge as regards the claim to the property 
of the landlord, and it cannot be said that 
the creditors are wholly unconcerned in the 
result of the case. Two fundamental princi¬ 
ples appear to us to emerge from the scheme 
and design underlying the Act; one of them 
is that the entire property of the landlord 
should be brought into the hotchpot for the 
purpose of satisfying the claims of the credi¬ 
tors against him. The second is that all the 
creditors of the landlord must submit their 


laims in the proceedings instituted by the 
andlord so that the debts due from the 
andlord to the creditors should be liquidated 
>nce for all. 

Learned counsel for the appellant has 
ought to distinguish 1941 OWN 998 1 on the 
ground that in that case the appeal was 
Lied by the landlord debtor and not by the 
rditor as in the present case. This, however, 
n our opinion, makes no distinction to the 
irinciple that the Court should avoid passing 
onflicting decrees in the same case, one to 
he effect that the property should be sold as 
belonging to the landlord, and another to the 
fleet that the property should not be sold as 
t belongs to the claimant. The Full Bench 
ase of this Court in 1941 OWN 418 2 may 
Iso be usefully referred to as illustrating the 
>rinciple that where there is a possibility of 
wo conflicting decisions with respect to the 
ame subject-matter, the appeal should be 
ield to abate not only qua the heirs and 
egal representatives of the deceased respon- 
lent but should abate as a whole. It was 
ield in that case that where an application 
inder S. 4 was opposed by some creditors on 
he ground that the applicants were not land- 
ords, and during the pendency of an appeal 

» (mi) 9ft A I R 1941 Ondh 219 : 193 I C 1 J 1® 
Lack 1 515 : 1941 O W N 418 (FB), Ghulam Abbas 
v. Safdar Jah Zahid Ali Mirza. 
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a by the applicants, one of the creditors who 
opposed the application died and his legal 
representatives were not brought on the 
record within the time allowed by law, the 
interest of the creditors in defeating the ap¬ 
plication of the appellants were joint and 
indivisible, the interest of the deceased credi¬ 
tor could not be separated from those of the 
rest, that the heirs of the deceased creditors 
were necessary parties, and that in their 
absence, the appeal abated as a whole, as 
otherwise it would lead to conflicting and 
inconsistent decisions with regard to the 
same subject-matter. Learned counsel for 
the appellant has relied on the provisions of 
& 0. 1, R. 9, Civil P. C., and has argued that 
non-joinder of parties should not lead to a 
dismissal of the appeal. Order 1 , R. 9, Civil 
P. C., runs thus: 

No suit shall be defeated by reason of the mis¬ 
joinder or non-joinder of parties, and the Court 
may in every suit deal with the matter in con¬ 
troversy so far as regards the rights and interests 
of the parties actually before it. 

It is clear however that this is not a cose 
in which the Court can deal with tho rights 
and interests of tho parties actually before 
it in the absence of necessary parties who 
have not boon joined. In our opinion, the 
principle which should be followed in such 
a case is that where it is not possible to pass 
an effective decree in the case due to absence 
of the necessary parties, who have not been 
impleaded as respondents, tho appeal must 
fail. It is clear that tho Court cannot deal 
with tho matter in controversy so far as 
regards the rights and interests of tho parties 
in appeal before us, as tho appeal, in the 
evont of being successful, will prejudicially 
afFect the rights and interests of those credi¬ 
tors who have not been impleaded in the 
appeal and will lead to embarrassing results. 
The non-joinder in the present appeal ren- 
. '“Possible for us to deal equitably 

d and effectively with the matter in contro 
versy arming out of the proceedings before 
the Special Judge. Order l, r. 9 , Civil P C 

ZTlfrlT b ° invoked dispense with 
‘^necessary parties. We hold, 

f’ S. 116 th ® creditors Wfi re necessary 
parses to the appeal filed by the appellant 

Jr IT the , 0wer a PPeUate Court and before 
and M they were not impleaded as res 
pondents before the lower appellate Court 

C 1 DDOt pr °r d - We therefore 
uphold the preliminary objection and dismiss 
this appeal with costs. 

K.s./r.r. Appeal dismissed. 
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Bennett and Madeley JJ. 

Keshri Kumar Singh — Plaintiff — 

Appellant 
v. 

Ram Swaroop Singh and others — 

Defendants — Respondents, 

Second Appeal No. 390 of 1937, Decided on 11th 
August 1941, against order of Civil Judge, Sultan- 
pur, D/- 29lh September 1937. 

(a) Second appeal—Finding of fact—Whether 
certain inference should be drawn from proved 
facts is question of fact. 

The proper legal effect of a proved fact is essen- 
iially a question of law. But this does not mean 
• that it is a question of Jaw whether a certain in- j 
ference should be drawn from proved facts. It only ' 
means that the legal effect of a finding of fact is a 
question of law; ('30) 17 AIR 1930 P C 91, Ezpl. 

[P 20 f] 

(b) Pre-emption—Object of, explained—Suit 
not brought with bona fide object of excluding 
stranger but to benefit stranger should be dis¬ 
missed. 

The object of the law of pre-emption is to make 
it possiblo to excludq strangers and to keep the pro¬ 
perty in the family or community, and suits which 
are not brought with this object and which will 
not have this effect should clearly bo discouragod. 
Therefore a suit not brought with the born* tide 
object of excluding stranger but to benefit a stranger 
is not maintainable: 13 IC 508 (Oudh), Foil.: 7 

f J* 1912 p- 2Q ; 69 PR 1912 p. 219 and 87 P R 
1896 p. 27G, Not foil, [p 21/,g] 9 

M. Wasim and Mahabir Prasad— for Appellant. 

R. B. Lai and M . L. Telhari—lox Respondent 3, 

Judgment.—This appeal was referred to 
a Bench under s. 14(2), Oudh Courts Act, 
as it involves an important question of law 
which has not yet been considered by this 
Court. The appeal is a second civil appeal 
against the judgment and decree dated 29th 
September 1939 passed by the learned Civil 
Judge of Sultanpur reversing the deoision of 
the learned Munsif, South Sultanpur. The 
suit was brought by the appellant, Keshri 
Kumar Singh to pre-empt certain under¬ 
proprietary property shown in khata i/6 in h 
village Katrahi and it was brought in the 
following ciroumstances: On 9th June 1984 
the appellant Keshri Kumar Singh sold the 
property to one Madho Singh for Rs. 3400 . 

A pre-emption suit in respect of this sale was 
brought first of all by Ram Sarup Singh 
who is respondent l in this appeal and sub' 
sequently by Achhaibar Singh who is res- 
pondent 6 The former suit failed while 
Achhaibar Singh s suit succeeded. He ob. 
tamed a decree against Madho Singh in 
August 1935 and two months later, namely 
on 32nd October 1935 he mortgaged the same 
property to Mangal Singh, son of Madho 


2 0 Oudh Keshri Kumar 

a Singh for Rs. 3400, that is for the exact sum 
for which it had been sold to Madho Singh 
by Keshri Kumar Singh. In the following 
year, namely, on 23rd September 1936 Ach- 
haibar Singh sold the equity of redemption 
to respondents 1 to 5. The suit out of which 
this appeal arises was then brought by 
Keshri Kumar Singh against these respon¬ 
dents and Achhaibar Singh. 

There were various defences, but that 
with which we are concerned in this appeal 
is contained in para. 13 of the written state¬ 
ment filed by defendant 2 . This is to the 
effect that as the mortgage deed executed by 
• Achhaibar Singh in favour of Mangal Singh 
° bore interest which might embarrass Achhai¬ 
bar Singh he had executed a sale deed in 
favour of defendants 1 to 5. This was dis¬ 
liked by Madho Singh who accordingly in¬ 
duced the plaintiff Keshri Kumar Singh to 
file a pre-emption suit. Keshri Kumar Singh 
was unable to finance it himself and Madho 
Singh was bearing the costs. Keshri Kumar 
Singh had sold his own property and was in 
debt. One of the objects of Madho Singh in 
inducing the plaintiff to file the suit was 
that the mortgage deed in favour of Mangal 
Singh might not be redeemed at an early 
date and therefore the interest would mount 
c up. In conclusion it was said that for these 
reasons the suit had not been filed in good 
faith and was not fit to be entertained. 
There was an issue whether the suit was not 
maintainable for the reasons given in this 
paragraph, and the Munsif decided it in the 
plaintiff’s favour holding that no mala fides 
on the part of the plaintiff had been proved. 

In first appeal the Civil Judge took a 
different view and held that the plaintiff 
was not interested in pre-empting the pro- 
perty and that the suit had been brought for 
the benefit of Madho Singh. Consequently 
it must fail. Certain rulings of the Oudh 
Judicial Commissioner’s Court and of the 
Allahabad High Court were cited in support 
of this view. Two questions arise for con¬ 
sideration in the present appeal, the first 
being prima facie a question of fact, whether 
the suit was brought for the benefit of 
Madho Singh, and the second a question of 
law, whether, if so, it is liable to dismissal 
on that account. 

Although the first question would appear 
to be a question of fact, the finding on which 
cannot be assailed in second appeal, learned 
counsel for the appellants has argued that 
there was no good reason to hold that Keshri 
Kumar Singh was not personally interested 


'. Ram Swaroop 

in pre-empting the equity of redemption. He 
referred to the Privy Council case in 57 I a 86 1 6 
in support of his contention that the question 
of the adequacy of the evidence to support 
a finding of fact can be considered in second 
appeal. There was no direct evidence to 
prove that Keshri Kumar Singh had brought 
the suit for the benefit of Madho Singh, and 
the lower appellate Court came to the find¬ 
ing that he had done so on a review of the 
previous history of the property from 1934 
and the financial circumstances of Keshri 
Kumar Singh. The particular dictum of 
their Lordships of the Privy Council in 
67 I A 8G 1 relied upon by the learned counsel 
for the appellant is that: “The proper legal / 
effect of a proved fact is essentially a ques¬ 
tion of law.” We are of opinion that this 
does not mean that it is a question of law 
whether a certain inference should be drawn 
from proved facts. It only means that the 
legal effect of a finding of fact is a question 
of law. Indeed, this is shown by a perusal of 
the pronouncement of their Lordships as a 
whole. It is as follows : 

The proper legal effect of a proved fact i a essen¬ 
tially a question of law, but the question whether a 
fact has been proved when evidence for and against 
has been properly admitted is necessarily a pure 
question of fact. 

The principle that the proper legal effect 0 
of a proved fact is essentially a question of 
law is applicable in the present case to the 
second question under consideration, that is, 
to the question whether on the finding of 
fact by the lower appellate Court that the 
suit was brought for the benefit of Madho 
Singh the lower Court was justified in law 
in dismissing it. On this legal question it is 
conceded that the case law is very scanty. 

In this province the view taken by the 
Court of the Judicial Commissioner in 1912 
in 13 I O 508, 2 one of the two cases relied 
upon by the lower appellate Court, has 
never been dissented from, though it has h 
never been expressly affirmed. It was held 
in that case that a pre-emption suit, not 
instituted bona fide with the object of ex¬ 
cluding a stranger from the village, is not 
maintainable. The pre-emptor was found to 
have parted with her own interest and to 
have had no possible personal object in pre¬ 
empting the share which was sold by her 
husband’s nephew. The other case relied 
upon by the lower appellate Court 47 I c 

1. (*30) 17 A I R 1930 P C 91 : 122 I C 316 : 11 
Lah 199 : 57 I A 86 (P C), Wali Mohammad v. 
Mohammad Bakhsh. 

2. f’12) 13 I C 508 (Oudh), Mt. Maharam v. Ram 
Adhar. 
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a 400 3 is not, we think applicable to the cir¬ 
cumstances of the present case. There the 
plaintiff's suit was dismissed on the ground 
that his previous conduct amounted to an 
acquiescence in the sale. The suit was not 
apparently brought by him on behalf of 
another person. 

The learned counsel for the appellant re¬ 
ferred to a number of Punjab cases in which 
it was held that the motive which inspires 
the plaintiff in a pre-emption suit is im¬ 
material. In 1912 P R p. 28* it was held inter 
alia that the Courts are not concerned with 
the questions where the pre-emptor is rais- 
& ing the money and what he is going to do 
with the land. In 1912 PRp. 219 6 it was held 
that the fact that the pre-emptor was in¬ 
stigated to prefer his claim by the vendees, 
who supplied him with the necessary funds 
apparently with the object of defeating 
another suit by a rival pre-emptor, does not 
provo that he is acting benami for the ven¬ 
dees and does not debar him from suing. In 
a much earlier case, 1896 PRp. 27G 6 it was 
also held that the Court has no concern with 
the motives which may induce a plaintiff to 
claim pre-emption or with the source from 
which funds necessary to enforce the claim 

may bo drawn. 
c 

Thero can be no doubt, therefore, that tho 
V]ew takon by the Punjab Chief Court is not 
in accord with that taken by the Court of 
the Judicial Commissioner of Oudh, and the 
question for our consideration is whether 
there is sufficient reason to dissent from tho 
view which has previously been held in this 
province. Although tho precise question has 
not come up again for decision in this pro- 
vince, and there is no later ruling either 
concurring with or dissenting from the view 
taken in 131 c 508* it appears to bo true that 
this decision was understood to represent the 
d law in Oudh. In 19 o 0 153 7 the previous 
case of 1912 was referred, to by the Judicial 
Commissioners Court as not applicable to 
the circumstances under consideration in the 
later case, but the propriety of the view 
t akon in 18 l o 508* wa s not questioned. In 

3. (’18) 6 A I R 1918 All 428 : 47 I 0 400- lft 

l'l708 D - 8 23 9 p L R 
Si»niShsh W R 19U ’ M ^‘Bakheh v. 

68 p R 1912 P. 219 : 13 I C 862* 240 

1912, SherQ v# Jawahir Singh, 

hirUl R 1896 P> 276, Ahaan -“ n ^ v. Jowa- 

7 0 G 17 ibr W? 17 0udh 888 : 87 10 163 : 10 
Q lpB, Ram Sahay v. Jagdamba Singh. 


23 o C 85, 8 which was also a case of the late 
Judicial Commissioner’s Court, the decision 6 
in 13 i c 508 2 was referred to. Again, it was 
held that the circumstances were entirely 
different, but nothing was said which would 
throw *any doubt on the soundness of the 
decision in 13 I c 508. 2 In 10 o C 49 9 the 
learned Additional Judicial Commissioner in 
a first appeal no doubt held that a suit was 
not liable to dismissal simply because it was 
carried on with money supplied by a third 
person and the plaintiff was merely a nomi- 
nal plaintiff, but his finding was that this 
had not been proved and consequently the 
observation was obiter. Moreover, ho said 
that he had not been referred to any ruling t 
on this point. This appeal was heard in 1910, 
two years before the decision in 13 I c 508. 2 
A case of this Court, SOWN 494, 10 to which 
we were referred, is not relevant, for it was 
only held in this case that where a pre-emp¬ 
tion suit is not instituted for the benefit of a 
minor plaintiff and the object of tho suit is 
to enable the next friend and his father to 
acquire the property in suit for themselves, 
the suit is not maintainable. 

Tho object of tho law of pre-emption is to 
make it possible to exclude strangers and to 
keep tho property in tho family or com¬ 
munity, and suits which are not brought Q 
with this object and which will not have 
this effect should clearly bo discouraged. 
Wo think therefore that there is no good 
reason for dissenting from the view which 
has sinco 1912 obtained in this province. We 
accordingly dismiss this appeal with costs. 

K.S./r.k. Appeal dismissed . 

8. (’20) 7 A I R 1920 Oudh 128 : 56 I C 691 : 23 
O C 85, Athar Husain v. Idu Shah. 

10 0 C 49, Bindeshuri Singh v. Balraj 
Sahai. 9 

10. (’26) 13 A I R 1926 Oudh 406 : 95 I C 254 : 1 
Luck 462 : 3 O W N 494, Sumer Singh v. Amar 
omgh. 
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Ghulam Hasan J. 

Kanclian Prasad — Applicant 

v. 

Mt. Hansa and another _ 

R fs! 1 RB7 k ' Appln ‘ N ° - 131 °^939, S I)foWed '^ 

8rd September 1941. for revision of order of Dist 
Judge, Gonda, D/. 23rd May 1939. 

U. P. Encumbered Estates Act (25 of 19 R 41 
S. 46 - Order of Special Judge, second grade 
Decision of District Judge in aDoeat l«* final 
No revision lies to High Court under S 46 U P 
Encumbered Estates Act, or S. 115, Civil p C 
The decision of the District Judge in aural 
against the decision of a Special Jud 8 ge of sfE 


h 
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grade is final and bars interference by High Court 
° in revision under S. 115, Civil P. C. : (’40) 27 AIR 
1940 Oudh 335 (F B), Foil. [P 226] 

Nor is revision to High Court in such a case 
against the order of the District Judge in appeal 
maintainable under S. 46, U. P. Encumbered 
Estates Act, which applies only to pending pro¬ 
ceedings. [P 22c] 

U. D . Chandra — for Applicant. 

K. P. Srivastava — for Opposite Party 1. 
Order. — This is an application for revi¬ 
sion against the order of the District Judge 
of Gonda upholding the order of the Special 
Judge, second grade of Bahraich in appeal 
dismissing the applicant’s claim under S. 11, 
U. P. Encumbered Estates Act. The order 
5 of the Special Judge was passed on 22 nd 
November 1938, and the order in appeal by 
the District Judge was passed on 23rd May 
1939. The present revision application was 
filed in this Court on 23rd August 1939. This 
revision application is incompetent under 
8.115, Civil P. C., in view of the Full Bench 
decision of this Court in 1940 OWN 545, 1 
which has since been followed in a number 
of cases. It was held by the Full Bench that 
the decision of the District Judge in appeal 
against the decision of a Special Judge of 
the second grade is final and bars interfer¬ 
ence by revision under S. 115, Civil P. C. 
c It has been contended before me on behalf 
of the applicant that it is open to this Court 
to entertain the revision application under 
S. 46, U. P. Encumbered Estates Act. As a 
matter of fact, the revision application is 
headed as one under S. 115, Civil P. C., read 
with S. 46, U. P. Encumbered Estates Act. 
This contention has no force. Section 46 of 
the Act does not help the applicant at all. 
There are two insuperable difficulties in the 
way of the applicant; one is that under that 
section it is only the Court of the District 
Judge, which is empowered under S. 45 to 
hear an appeal under the Act against the 
decision of the Special Judge, second grade, 
^ which can of its own motion, or on the 
application of any person concerned, call for 
the record of proceedings in any case and 
pass such orders thereon as it thinks fit. The 
second difficulty is that the District Judge 
in appeal is competent to call for proceed¬ 
ings in any case under this Act which are 
pending in a Court from which an appeal 
lies to his Court. The power of revision, 
therefore, vests in the District Judge to 
whom appeals against the orders of the 
Special Judge of the s econd grade lie unde r 

1. (’40) 27 AIR 1940 Oudh 335 : 189 I C 265 : 15 
Luck 612 : 1940 O W N 545 (F B), Ali Moham¬ 
mad v. Khalil Ahmad. 


S. 45 ( 2 ), U. P. Encumbered Estates Act, and 
not to this Court, and further that such * 
power can only be exercised by the District 
Judge in cases pending before the Special 
Judge and not in any case which has already 
been disposed of by him. The application in 
revision is, therefore, not maintainable in 
this Court either under S. 115, Civil P. C., or 
under S. 46, U. P. Encumbered Estates Act. 
The application, therefore, fails and is dis¬ 
missed with costs. 

G.N./r.K. Application dismissed. 
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Ghulam Hasan J. / 

Raj Bahadur Singh — Defendant — 

Appellant 

v. 

Pirthvipal Singh and others — 

Plaintiffs — Respondents. 

Second Rent Appeal No. 25 of 1938, Decided on 
11th August 1941, against order of Dist. Judge, 
Bara Banki, D/- 16th February 1938, 

Cosharers — Lambardar — Duty of, to main¬ 
tain proper account of collections — Suit for 
share of profits by cosharer against lambardar 
— Lambardar neither producing accounts nor 
giving satisfactory explanation for doing so — 
He cannot rely on patwari’s statement in proof 
of collections dictated by him — Court is justl- 
fied in decreeing suit on basis of gross rental. * 

There is an obligation cast upon the lambardar 
to do his best to realize the profits of the property. 

It is equally his duty to keep clear accounts of the 
collections made by him, and it is not open to him 
in a suit for profits brought against him by a 
cosharer, to plead, in the absenco of any accounts, 
that the suit should bo decreed against him only 
on the basis of actual collections proved by the 
patwari. Where, in such a suit, ho does not produce 
accounts of the actual collections and does not give 
any adequate explanations for not producing the 
accounts, it is not competent for him to rely upon 
the patwari’s statement in proof of the collections 
dictated by him and to plead that he did not 
realize more than what was contained in tho pat¬ 
wari’s statement. The Court under such circum¬ 
stances is justified in decreeing the suit for profits ^ 
on the basis of the gross rental and not on tho basis 
of actual collections : (’25) 12 A I R 1925 Oudh 
317, Disting.; (’27) 14 A I R 1927 All 405, Expl. 

[P 23 ej,g] 

D. K. Dhaon — for Appellant. 

R. B. Lai and M. M. Lai — 

for Respondents 1 and 3. 

• Judgment. — The only question arising 
in this appeal is whether the Courts below 
were justified in decreeing the suit fot* pro¬ 
fits on the basis of gross rental. The plain¬ 
tiffs admittedly owned three annas share in 
the property in suit while twelve annas 
share is held by the defendant-appellant. 
who is also a lambardar. The suit related 
to the share of the plaintiffs for the profits 


1942 Raj Bahadur Singh v. Pirthvipal Singh (Ghulam Hasan J .) Oudh 23 


for the years 1341 to 1344 Fasli. No accounts 
a were produced by the defendant-appellant, 
but a statement was prepared by the pat- 
wari showing both the gross rental and the 
actual collections. The patwari was also 
examined by the plaintiffs on their behalf. 
The learned Assistant Collector held that 
the defendant owed a duty to his cosharers 
to try every possible means to realize the 
rent and having failed to perform his duty 
he was under the circumstances responsible 
for payment of the profits on the basis of 
gross rental and not on the basis of the 
actual collections. The suit was, therefore, 
decreed on the basis of the gross rental as 
the lambardar had been grossly negligent. 
The learned District Judge in appeal upheld 
the view taken by the Assistant Collector. 
In his judgment, the figures prepared by the 
patwari have been shown to be wrong. The 
learned District Judge was of the opinion 
that the collections were less than half the 
demand, that the lambardar had not pro¬ 
duced any accounts of bis collections nor 
had he examined himself nor any servant of 
his to show that he did his utmost to make 
collections. Ho also took into consideration 
the fact that the lambardar had brought no 
suits for arrears of rent and had taken no 
c distraint proceedings. 

In the second appeal, it is contended on 
behalf of the defendant-appellant that the 
finding of negligence recorded by tho two 
Courts below is erroneous in law. It appears 
from the statement filed by the patwari 
that the gross rental was Rs. 2450-8-4 and 
tho actual collections were Rs. 1279 - 12-4 for 
the years in suit. This shows a percentage 
of about 62 per cent. It is argued that ac¬ 
cording to the statement given by the pat¬ 
wari the tenants were hard pressed and 
indebted and that even if suits had been 
brought or distraint proceedings had been 
d takon * no more amount could have been 
realized. I am of opinion that the finding of 
gross negligence arrived at by the Courts 
below against the defendant lambardar is 
perfectly justified and cannot be disturbed 
in second appeal. A reference to para. 7 of 
the written statement will show that the 
defendant, appellant claimed that he had 
realized the profits of his own share and 
that he had no objection to a decree being 
passed against him, if it was proved that he 
had realized anything in excess of his own 
share of the profits. The plaintiffs admit¬ 
tedly did not make any collections and 
whatever collections were made, were made 
hy the defendant-appellant as lambardar. 


He produced no accounts of these collections e 
and the plaintiffs had no other alternative 
in the circumstances but to produce the 
patwari, who prepared a statement showing 
the amount of the gross rental and the actual 
realizations. There was an obligation cast 
upon the lambardar to do his best to realize 
the profits of the property. It was equally 
his duty to keep clear accounts of the collec¬ 
tions made by him, and it is not open to 
him, in a suit for profits brought against 
him by a cosharer, to plead, in the absence 
of any accounts, that the suit should be de¬ 
creed against him only on the basis of actual 
collections proved by the patwari. In a case 
where the defendant lambardar does not f 
produce accounts of the actual collections and 
does not give any adequate explanations for 
not producing the accounts, it is not compe¬ 
tent for him to rely upon the patwari’s 
statement in proof of the collections dictated 
by him and to plead that he did not realize 
more than what was contained in the pat¬ 
wari’s statement. There is no reason to think 
that if the lambardar had been diligent in 
the performance of his obligations, had filed 
suits for arrears of rent and had taken dis¬ 
traint proceedings against the tenants, ho 
would not have been able to realize more. 
Having regard to the circumstances of the a 
present case, I am satisfied that the decision 
of tho Courts below awarding a decree to tho 
plaintiffs-respondents on the basis of tho 
gross rental is correct and must be main¬ 
tained. 


Reference has been made by tho learned 
counsel on behalf of the defendant-appellant 
to A I R 1926 Oudh 317=8 R D 45. 1 This is a 
decision by the learned Additional Judicial 
Commissioner. There, it was held that when 
a cosharer wishes to charge the lambardar 
beyond what is admitted on the ground that 
he has collected more or might but for gross 
negligence or misconduct have collected more 
than what is admitted, it lies on the co¬ 
sharer to prove how much more the lambar¬ 
dar has collected or might have collected 
but for the gross negligence or misconduct 
than is admited. The case is clearly dis¬ 
tinguishable from the present case inasmuch 
as it is not admitted in the present case, nor 
is it proved by the lambardar by satisfac¬ 
tory evidence, such as the production of 
accounts, etc., that he did not collect more 
or that he but for gross negligence and mis¬ 
conduct, could not have collected more than 
what was dictated by him to the patwari. 

1 5 192 ? 0u <lh~817 : 80 I Q 469 : 8 
R D 46, Gang* Prasad v. Baohohu Lai. 
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a The other decision relied upon by learned 
counsel is reported in a I R 1927 all 405. 2 
The only thing held in that case was that a 
mere fact that a large proportion of rents 
remained uncollected does not necessarily 
lead to the inference that the lambardar 
was negligent. This proposition is not open 
to question. On the facts of the case, how¬ 
ever, the finding was that the collections 
made by the lambardar were not good, but 
the presumption, if any, arising in favour of 
the plaintiffs by the fact of the collections 
not being good, was counter-balanced by 
certain other facts that had been notified by 
the lower appellate Court in its judgment. 
& I hold, therefore, that the decision of the 
Courts below is fully justified by the mate- 
rials on the record and the circumstances of 
the case. The result is that this appeal fails 
and is dismissed with costs. 

G.N./R.K. Appeal dismissed . 

2. (’27) HAIR 1927 All 405 : 100 I C 743, Badri 
Prasad v. Girdhar. 
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Ghulam Hasan J. . 

Baj Bahadur Singh — 

Defendant — Applicant 

c v# 

Pirthvipal Singh and others — 

Plaintiffs — Opposite Party . 

Civil Revn. Appln. No. 88 of 1939, Decided on 
11th August 1941, for revision of order of Asst. 
Collector, First Class, Bara Banki, D/- 14th March 
1939. # 

Civil P. C. (1908), O. 41, R. 5 — Stay order 
takes effect from date on which it is pronounced 
and not when it is communicated—Sale despite 
such order though not communicated is ultra 
vires. 

A stay order passed by a higher Court takes effect 
from the date on which it is pronounced and not 
on the date on which it is communicated. A sale 
held despite the passing of such a stay order even 
though the 6ame is not communicated is ultra 
- vires : (’26) 13 A I R 1926 All 457 ; (’33) 20 A I R 
° 1933 Rang 416 ; 33 Cal 927 and (’17) 4 A I R 1917 
Lah 336, Rel. on.' [P 24h] 

B. K. Dhaon — for Applicant. 

Order.—This revision application is by 
the defendant in a suit for profits under 
S. 108 (15), Oudh Rent Act. It appears that 
the suit for profits was decreed against the 
defendants by the Assistant Collector whose 
decision on appeal was confirmed by the 
District Judge. A second rent appeal (No. 25 
of 1938 1 ) was filed against the aforesaid 
judgment and decree in this Court on 16 th 

l7 Reporledin (’42) 29 A I iT 1942 Oudh 22 : 196 
I C 418 : 1941 OWN 1052, Raj Bahadur Singh v. 

. Pirthvipal Singh. 


July 1938. This appeal has been disposed of 
by me by a separate judgment of today’s * 
date. On 6th February 1939, the defendant- 
appellant applied for stay of execution of 
the decree and obtained an interim order 
from this Court. The interim order was 
despatched to the Honorary Assistant Col. 
lector, Pandit Kanhaiya Lai Shukla, who 
had decreed the suit for profits. It appears 
from a reference to the record that Pandit 
Kanhaiya Lai did not communicate the 
orders to the Assistant Collector, Mr. Rizvi, 
in whose Court sale proceedings in execu¬ 
tion of the decree were pending. Pandit 
Kanhaiya Lai Shukla communicated the 
said order only on 24th March 1939, saying f 
that he had ceased to function as an Assis¬ 
tant Collector, that the order was misplaced 
in his office and so he had not submitted it 
earlier for which he was sorry. The sale 
took place on 20th August 1938, and was 
confirmed on 14th March 1939 by an order 
passed by Mr. Rizvi in which he also stated 
that “till this date no order has come from 
the Hon’ble Chief Court and none brought 
by the judgment-debtor for this case.” It is 
perfectly clear from the proceedings that 
Mr. Rizvi was not aware of the stay order 
passed by this Court and Pandit Kanhaiya 
Lai Shukla, Honorary Assistant Collector. 9 
was clearly to blame for this. The decree- 
holders themselves purchased the property 
in the auction sale. 

It is contended on behalf of the defendant 
that the sale proceedings are wholly void and 
without jurisdiction even though Mr. Rizvi 
had not been apprised of the said order 
passed by this Court. Nobody appears to 
oppose this revision application on behalf 
of the plaintiffs-opposite parties, who have 
been served with notices. I am of opinion 
that this revision petition must be allowed. 
There is ample authority in support of the 
proposition that a stay order passed by a h 
higher Court takes effect from the date on 
which it is pronounced and not on the date 
on which it is communicated. It has also 
been held in these cases that the sale held 
despite the passing of such a stay order even 
though the same is not communicated, is 
ultra vires : see the following, AIR 1926 ALL 
457, 2 AIR 1933 Rang 41G, 8 33 Cal 927 4 at 

2. (’26) 13 A I R 1926 All 457 : 96 I C 137 : 24 
A L J 619, Nand Kishore v. Shadi Ram. 

3. (’33) 20 A I R 1933 Rang 416 : 147 I C 700 : 11 
RaDg 410, Ma Ti v. Ma Thit. 

4. (*06) 33 Cal 927 : 3 C L J 67, Hukum Chand 
Boid v. Kamalanand Singh. 
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. p. 934 and A i R 1917 Lah 336.® I, therefore. 


set aside the order confirming the sale and 
allow the revision application. In the cir¬ 
cumstances of the case I make no order as 
to costs. 

G.N./r.k. Application allowed . 

5. ('17) 4 A I R 1917 Lah 33G : 41 I C 752, Khao 
Chand v. Mt. Jawandi. 
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Bennett J. 

Aziz Ahmad Khan and others — 

Defendants — Appellants 
v. 

b Inayat Khan — Plaintiff — Respondent . 

Second Appeal No. 59 of 1938, Decided on 2nd 
September 1941, against order of Addl. Civil Judge. 
Hardoi, D/- 22nd November 1937. 

(a) U. P. Land Revenue Act (3 of 1901), 
S. 42—S. 42 relates to disputes respecting class 
or tenure of tenant — Suit for profits is not 
governed by S. 42. 

Section 42 relates to disputes respecting the class 
or tenure of any tenant. A suit for profits is not 
governed by the provisions of S. 42, [P 26^) 

(b) Civil P. C. (1908), S. 11—In suit for pro¬ 
fits, revenue Court holding defendant to be 
muafidar — Subsequent suit in civil Court for 
declaration that defendant was not muafidar 
and for possession by partition is not barred by 

c s - **—Principle of res judicata does not apply. 

The decision ot a revenue Court holding the 
defendant to be muafidar in a suit for profits can. 
not operate as res judicata in a subsequent suit in 
the civil Court for declaration that tbo defendant 
was not a muafidar and for possession by partition 
inasmuch as the revenue Court would have had no 
jurisdiction to try the subsequent suit. [P 26c/,h] 
Nor can the subsequent suit be barred by tbo 
general prinmple of res judicata when the question 
of the defendant being a muafidar decided by the 
revenue Court has not come before the civil Court 
only incidentally but has come expressly before it 
j? ° r £? r th V. ‘5° , decision of the revenuo Court 

?nd (WiU?rfn&yJl 8 , A 1 B 1929 0udh 3fi 2 

and ( 32) 19 A I R 1932 Oudh 199 (F B), Disting. 

3 S 233 m P -J~& Revenue Act (3 01*1901), 

A f. 23 !! - Muafidar whether tenant — Muafi 

Oudh Ren. n Al f 3 Q ?' tenancy referred to in 
tion th.,? AC * ~ Su “ for declaration on ques- 

- CivH Cmf, ?“ r,y ‘° SU “ is or ls not muafidar 

— Civil Court can entertain. 

loT The' ten8U0y “'-^ r in 3 the 0 0 0 U dh°Re h D t 
nnL Th ? J 8 n ° P rovi810n in the Oudh Rent Act 

jurisdiction to*da tomtaeSutler a^Irty to^suH 
may ^ broaghtT^he^Vn^orffw'a^^laraSon 

ssL? fas; (,2 n 11 a xb wS off a? 

Vukng. ; Case law referred . rp 

Beg — for Appellanta. 

Nanruddsn — for Respondent. 


Judgment.—This is a second civil appeal e 
against the judgment and decree dated 22nd 
November 1937, passed by the learned Addi¬ 
tional Civil Judge of Hardoi reversing in 
first appeal the judgment and decree dated 
6th August 1937, passed by the learned Mun- 
sif, Contral Hardoi, in a suit brought to 
establish proprietary possession by partition 
in certain land and to obtain a declaration 
that some of the defendants were not muafi. 
dars in that land. The suit related to a two- 
thirds share in a grove, no. 6423, which was 
at one time held by two men named Chheda 
Khan and Inayet Khan in the proportions 
of one-third and two-thirds respectively. 
After the death of Chheda Khan and Inayet f 
Khan most of the trees are said to have been 
cut down by their sons. Of the two-thirds 
share owned by the sons of Inayet Khan, 
half, that is a one-third share in the whole 
grove, was purchased by one Ballan Khan 
who was defendant 14 in the suit. In the 
year 1937, Ballan Khan sold his one-third 
share in the grove to the plaintiff Inayet 
Khan (who should not be confused with the 
man of the same name who had previously 
owned a two-thirds share). Chheda Khan’s 
one-third share was purchased by one Nazir 
Ahmad Khan. Nazir Ahmad Khan was the 
ancestor of defendants 1 to 6, 15 and 16 . He g 
mortgaged his one.third share to the plain- ' 
tiff Inayet Khan in 1924, and in 1933 the 
plaintiff foreclosed and got dakhl dihani. 
The plaintiff thus obtained proprietary title 
m the one.third share of Chheda Khan and 
in one-third share of Inayet Khan, the ori¬ 
ginal holder of a two-third share. It is not 
disputed that the other third share of the 
original holder, Inayet Khan, is with defen. 
dants 7 to 13 as his heirs. 

The suifwas brought by the plaintiff be. 
cause, as the result of entries in the revenue 
records showing defendants l to 6. 15 and 16 
os muafidars, his predecessor, Ballan Khan 
had lost a suit for profits in 1930 , and ho h 
himself had lost a suit for determination of 
rent in 1935. In these suits the claim of these 
defendants to be muafidars had been upheld 
by the revenue Courts. The title of the plain, 
tiff to two-thirds of the plot, and of the des- 
cendants of Inayet Khan, that is defendants 7 
to 18. to the romainiDg one-third is not dis. 
putod but that title is of little value so Iona 
as defendants l to 6. 15 and 16 are held to be 
muafidars. Hence the suit by the plaintiff 
for a declaration that they are not muafidars 
and for possession by partition, 

,, Ifc stated by the learned counsel for 
the plaintiff-respondent that the dispute, so 
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far as he is concerned, relates only to the 
a one-third share purchased from Ballan Khan, 
there being no muafi entry in respect of the 
one-third share of Chheda Khan. The argu¬ 
ments of the learned counsel for the appel¬ 
lant had proceeded on the assumption that 
the dispute related to’ both these one-third 
shares, but he did not dispute the statement 
of the counsel for the respondent. The point 
does not appear to have been considered by 
the Courts below. The plaint alleges that 
defendants 1 to G and their mother in collu¬ 
sion with the patwari got their names en¬ 
tered as muafidars in respect of the entire 
land. At the same time it is also said that 
b the plaintiff instituted the suit for rent in 
respect of a one-third share of the plot, and 
this supports the suggestion that the dispute 
is only about this share. It is also supported 
by the judgment in the profits case. Never¬ 
theless, but for the view which I am taking 
in this appeal, the matter might have called 
for further elucidation: as it is, it is not 
material. 

The Munsif dismissed the suit on the 
finding that the question whether the con¬ 
testing defendants were muafidars or not was 
res judicata, it having been held in the suit 
for profits that they were. He also held that 
c the civil Court had no jurisdiction to enter¬ 
tain the suit. In first appeal the Additional 
Civil Judge dissented from these findings. 
He considered the evidence in support of the 
entries in the revenue records and held that 
it was not sufficient to establish the title of 
the contesting defendants as muafidars. He 
thought that the alleged muafi was a fiction 
and not proved. He was of opinion that the 
decision of the revenue Court did not operate 
as res judicata, since a dispute respecting the 
class of tenancy under S. 42, Land Revenue 
Act, could be decided only by an Assistant 
Collector in charge of a sub-division, and the 
Assistant Collector who decided the profits 
^ suit was an Assistant Collector of the second 
class not in charge of a sub-division. As 
regards the question whether the civil Court 
had jurisdiction, the Additional Civil Judge 
accepted the argument that the question 
was not one relating to the determination 
of the class of tenant, the plaintiff disputing 
the existence of the tenancy rights of the 
contesting defendants and alleging that they 
were cultivating the land without any title 
therein and without his consent. After the 
foreclosure decree, it was argued, they had 
no right left in the plot in suit and the 
plaintiff was entitled to recover it. The 
Additional Civil Judge accordingly allowed 


the appeal and granted the plaintiff a decla¬ 
ration that so far as his two-thirds share in 
the plot was concerned the contesting defen¬ 
dants 1 to G, 15 and 16 had no muafi or 
tenancy rights in it. He also decreed the 
suit for possession of this two-thirds share 
by partition. It will be observed that he 
assumed that the declaration was sought in 
respect of the plaintiff’s two-thirds share in 
the plot, and on the wording of the plaint 
this assumption was justified. 

In second appeal the learned counsel for 
the appellants concedes that he cannot dis¬ 
pute the finding of the first appellate Court 
so far as it is based on the evidence relating 
to the muafi entry; but he contends that t* 
the finding of the Additional Civil Judge on 
the issue of res judicata and jurisdiction is 
not justified. The reason why he does not 
dispute the finding of the lower appellate 
Court as a matter of evidence is that it is a 
finding of fact which cannot be disputed in 
second appeal. The other questions are ques¬ 
tions of law. The learned counsel for the 
appellant first of all argued (with reference 
to the observations of the lower appellate 
Court on the point of res judicata) that the 
reference to S. 42, Land Revenue Act, was 
irrelevant for the purpose of showing that 
the Assistant Collector was not competent g> 
to decide the question in a suit for profits. 
That section relates to disputes respecting 
the class or tenure of any tenant, and a suit 
for profits would not be governed by the 
provisions of that section. This is no doubt 
true, but there is another objection to the 
finding of the Munsif that the question is 
res judicata as a result of the decision in the 
profits case. Under S. 11, Civil P. C., before 
the previous decision can constitute res 
judicata it must be found that the Court 
which arrived at that decision was com¬ 
petent to try the subsequent suit, and it 
is apparent that the revenue Court would h 
have had no jurisdiction to try a suit of the 
nature brought in the Munsif s Court. 

It is argued that the provisions of S. 11 
are not exhaustive and that it has been held 
that the general principle can be applied, 
even though its provisions are not satisfied. 
In A I R 1929 oudh 362 1 it was held that the 
judgment of a Court of exclusive jurisdiction 
directly upon the point is conclusive upon 
the same matter between the same parties 
coming incidentally in question in another 
Cou rt for a different purpose. This principle 

1. (’29) 16 AIR 1929 Oodh 862 : 115 I C 837 sj4 
Luck 220 : 6 0 W N 1810, Mool Chand v. Iltifat 
Husain. 
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was followed by a Full Bench of this Court 
in A I R 1932 Oudh 199, 2 where it was also 
said that the scope of the principle of res 
judicata is not limited to the specific enact¬ 
ment contained in S. 11 . These rulings are 
not, however, of any assistance to the appel¬ 
lants because the question decided by the 
revenue Court has not come before the civil 
Court only incidentally. On the,contrary, the 
question has come expressly before the civil 
Court in order that the decision of the 
revenue Court may be negatived. Conse¬ 
quently, I am of opinion that the principle of 
res judicata does not apply. It has still to be 
considered whether the civil Court had 
& jurisdiction to try the question. If it is a 
question in respect of which the revenue 
Courts have been given exclusive jurisdiction 
the civil Courts are not barred by the prin¬ 
ciple of res judicata but by want of jurisdic¬ 
tion. It was strongly argued that the question 
is one in which the jurisdiction of the civil 
Court has been expressly ousted. First of all, 
learned counsel referred to the provisions of 
S. I0S, Oudh Rent Act, and to Saksena’s 
Commentary on the Rent Law in Oudh as 
showing that the policy of the Legislature is 
that suits and questions arising between 
landlords and tenants should be decided in 
c the revenue Courts, and that a plaintiff by 
claiming a relief in another form cannot ask 
the civil Court to set aside a decision of the 
revenue Court. A plaintiff cannot be per¬ 
mitted to choose the jurisdiction of the 
Court by the nature of his allegations. The 
Court has to see what relief he is really 
trying to obtain. 


Learned counsel next referred to the pro¬ 
visions of cl. (i) of s. 233, Land Revenue Act, 
as showing that a civil Court has no juris¬ 
diction in respect of the determination of the 
class of a tenant or of the rent payable by him, 
or the period for which such rent is fixed under 
; the Act, save as provided under s. 44. Section 
44 provides inter alia that all decisions under 
Ss. 40, 41 and 42 shall be binding on all revenue 
Courts in respect of the subject-matter of the 
dispute, but no such entry or decision shall 
affect the right of any person to claim and 
establish in the civil Court any interest in 
land which requires to be recorded in the 
registers prescribed by els. (a) to (d) of s. 32 . 
Clauses (a) to (d) of s. 82 include registers of 
proprietors, under-proprietora, cosharere or 
co-lessees, other lessees, and all persons hold. 
mg land revenue free. Tho case relates to 

2 r R 1932 0udh 199 * 187 I 0 008 • 7 

Buck 716 ; 9 O W N 488 (FB), Bajrang Bahadur 
Singh v. Beni Madho Bakhsh Singh, 


land which is claimed to be held rent-free, e 
not revenue-free, and therefore, if amuafidar 
is regarded for this purpose as a tenant, and 
muafidari as a particular class of tenancy 
the jurisdiction of civil Courts is barred by 
cl. (i) of s. 233. It is therefore essential to 
determine first of all if a muafidar should be 
regarded for this purpose as a tenant and 
muafi tenure a class of tenancy. “Tenant” is 
defined in the Oudh Rent Act as a person 
who is liable to pay rent, and the Agra Ten¬ 
ancy Act expressly excludes rent-free gran¬ 
tees from its definition. There is a similar 
provision for exclusion in the U.P. Tenancy 
Act of 1939. There are special provisions in 
all these Acts to regulate the relations be- / 
tween landlords and rent-free grantees. These 
confer exclusive jurisdiction on the revenue 
Courts in certain matters, but they do not 
empower revenue Courts to decide suits 
where the existence or the non-existence of $ 
rent-free tenure is in question. From the 
definition of tenant, it would clearly appear 
that the word does not include a muafidar 
and this view is supported by a decision of 
tho Allahabad High Court in 31 all 49 s 
where jt was held) that a rent-free grant is 
not a holding ' 1 nor is the grantee a “ten¬ 
ant” within the meaning of the Agra Ten- 
ancy Act. There are however some cases <7 
which might be thought to support a con¬ 
trary view. In 6 O C HO 4 it was said : 

So far as tho grant is resumable in part, his posi¬ 
tion is analogous to that of a tenant who is not 
liable to ejectment at will, but whoso rent may be 
enhanced at any moment at tho will of the land- 
ord, and so far as the grant is resumable in whole, 

‘ P°3ition is analogous to that of a tenant-at-will 
hable to ejectment at any time at the will of tho 
landlord. 

In 4 O w n 1269 5 it was said that “muafi 
rights are rights held by a tenant against 
the zamindar.” In 20 o C 37° the learned 
Judicial Commissioner in distinguishing be¬ 
tween muafi and guzara observed : 

Without essaying an exhaustive or complete pro- & 
nouncement as to the distinction, it is sufficient to 
say that where the relationship of landholder and 
tenant docs not exist between tho parties there may 
be a guzara, but where the relationship of land¬ 
holder and tenant does exist between the parties 
there 13 a muafi. ^ 


If I may say so with respect I am inolin- 
ed to think that the word “tenant” was used 


1908 


3. (-09) 31 All 49 : 1 I O 705 : 5 A L J 734 
AWN 279, Sagar Mai v. Makhan Lai. 

4. (-03) 0 O C 110, Gaya Prasad v. Tasadduq 


Husain. 

5. ('28) 15 A I R 1928 Oudh 153 : 107 I O • 

O W N 1269, Kusbar Das v. Balbhaddar Sinch 

1917 0udh 261 • 88 I O 677 * 
o O 37, Bhagwan Singh v. Bisheshar Nath.' * 
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a in the last two cases without consideration 
of its definition. The position of a muafidar 
may be analogous to that of a tenant, but it 
does not follow that the provisions of the 
Rent Act relating to tenants should be ap¬ 
plied to muafidars. It was also held by a 
Bench of the Allahabad High Court in 17 
A L J 922' that when in a litigation between 
the parties the revenue Court had held that 
the plaintiff was a tenant of the defendants 
the civil Court has no jurisdiction to enter¬ 
tain a suit by the plaintiff that he was a 
muafidar of the land in suit. It was said that 
S. 1G7 (of the Agra Tenancy Act of 1901) stood 
in the plaintiff’s way. The corresponding 
b section of the Act of 1926 in S.230, which 
provides that subject to the provisions of 
S. 271 (which governs procedure when a ques¬ 
tion of proprietary right is raised) all suits 
and applications of the nature specified in 
Sch. 4 shall be heard and determined by the 
revenue Courts and no other. It was not ex¬ 
plained under what section of the Act the 
plaintiff could have litigated his claim to be 
a muafidar, but it would seem that a refer¬ 
ence to S. 123 was implied, this section pro¬ 
viding inter alia that either the landholder 
or the tenant may sue for a declaration of the 
class to which the tenant belongs. I infer 
p therefore that the Allahabad High Court 
considered inuafi tenure to be a class of ten¬ 
ancy for this purpose. If this was their in¬ 
tention, with all respect, I am unable to 
follow this decision. Where the definition of 
tenant indicates a clear intention to ex¬ 
clude a muafidar, where the provisions of 
the Rent Act in regard to tenants and muafi¬ 
dars are quite distinct, I can see no justifi¬ 
cation for the exclusion of the jurisdiction of 
the civil Courts on the ground that they 
have no jurisdiction to determine the class 
to which a tenant belongs. 

But if it is held that a muafidar is not a 
^ tenant for this purpose and inuafi tenure 
* not a class of tenancy, the fact that his posi¬ 
tion may be in some respects analogous to 
that of a tenant supports rather than rejects 
the view that the Civil Courts have jurisdic¬ 
tion, because it appears to be settled law that 
where the tenancy itself is in dispute the 
Civil Courts have jurisdiction, and it may 
therefore be argued with some force that 
where the existence of the muafi grant is in 
dispute, the Civil Courts have jurisdiction to 
decide that dispute in the absence of any 
provision conferring exclusive jurisdiction on 
the Revenue Courts to decide it. In 1929 

7. (*19) 6 AIR 1919 All 288 7 611 C 143 : 17 ALJ 
922, Ajudhia Puri v. Brij Bhukhan. 


ALJ 1257 s Sulaiman J. observed : 

A clear distinction exists between the case where 
the tenancy itself is disputed and the case where 
the tenancy is admitted but its class or tenure is in 
dispute. 

In 24 O C 15° it was said by the learned 
Additional Judicial Commissioner (Kanhaiya 
Lai, A. J. C.) that the decision of a Revenue 
Court may be final on question relating to 
the nature of a tenancy, but where the ten¬ 
ancy is denied and a rival title is set up, the 
decision of the Revenue Court is not final 
and the question of the rival title can form 
the proper subject of adjudication in the 
Civil Court. Similarly, in 9 O L J 9 S, 10 the 
same learned Additional Judicial Commis¬ 
sioner observed that where the plaintiff de¬ 
nies the existence of the tenancy set up in 
defence and the defendant produces a docu¬ 
ment in support of his defence, the Civil 
Court is quite competent to give a finding 
regarding the genuineness or otherwise of 
the contract. Other cases in which the same 
view was taken are 13 A L J 843 11 and 8 O C 
365. 12 So far as I am aware this view has 
never been dissented from. It has been re- 
ferred to in other cases, e.g., 95 I 0 84 13 and 
1936 OWN 42G 14 and a distinction drawn 
between the question of the existence of a 
tenancy and questions whether a party was 
a tenant-in-chief or a sub-tenant, or whe¬ 
ther he was an occupancy or non-occupancy 
tenant. 


There is a decision of the late Judicial 
Commissioner’s Court w ? hich at first sight 
ippears to be in the appellants' favour. In 
this case, 84 I C 116, 16 a suit was brought by 
i proprietor for a declaration that the de¬ 
fendant was not % muafi-holder of the pro¬ 
perty in suit. The plaintiff said that there 
lad been a muafi-holding, but that the last 
nuafi-holder had died in 1918. He had then 
ipplied for correction of the village papers 
md the defendant had filed an objection on 

}.(’30) 17 A I R 1930 All 305 : 120 I C 200 : 1929 
ALJ 1257, Bam Jas Singh v. Ram Harakh 
Pander. 

i. (’21) 8 A I R 1921 Oudh 125 : 61 I O 290 
O C 15, Mt. Lachbmin v. Ram Singh. 

10. (’22) 9 A I R 1922 Oudh 38 : 66 I O 119 
OLJ 98, Sheo Ratan r. Deo Datta. 

11. (’15) 2 A I R 1915 All 338 : 80 I C 516 
ALJ 843, Ali Jafar v. Phulmanta Kuer. 

12. (1900) 3 0 0 365, Raghubar v. Raja Rampal 

13. D (^26) 95 I C 84 (Oudh), Sheo Mangal r. Mata 
Porsli&d 

14. (’36) 23 A I R 1936 Oudh 256 : 161 I O 285 : 
1936 OWN 426, Deputy Commissioner rartao- 
garh Estate v. Wali Mohammad. 

15. (’24) HAIR 1924 Oudh 422 . 84 I C 116, 
Uman Rawan Partab v. Mt. Habraja. 
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the basis of a deed of gift, said to have been 
a executed in her favour by the last holder, 
and the Revenue Court upheld her objection. 
The plaintiff contended that there was no 
right of transfer and that the defendant was 
a trespasser. It was held that the suit was 
not cognizable by the Civil Court, the reason 
being that it had not been proved that muafi 
rights were not transferable under the deed 
of gift and that the plaintiff was in effect 
suing for resumption of the grant. This de¬ 
cision has no relevance in the present case 
because on the plaintiff’s allegations no ques¬ 
tion of resumption arises. He denied alto¬ 
gether that there had ever been a muafi 
b holding. It was not, therefore, open to him 
to sue under chap. 7A, Oudh Rent Act. 

The conclusions at which I have arrived 
are therefore:— (l) the question is not res 
judicata ; ( 2 ) muafi or rent-free tenure may 
be analogous to that of tenancy, but it is 
governed by different provisions of law, and 
a muafi tenure is not one of the classes of 
tenancy referred to in the Oudh Rent Act ; 
(3) there is no provision in the Oudh Rent 
Act under which a Revenue Court is given 
exclusive jurisdiction to determine whether 
a party to a suit is or is not a muafidar, and 
consequently a suit may be brought in the 
t Civil Court for a declaration on this point 
where the existence of a rent free grant is 
denied. For these reasons I am of opinion 
that there is no good ground for interference 
Tvith the decision of the lower appellate Court 
and I accordingly dismiss this appeal with 
costs. 

G.N./r.k. 


Appeal dismissed. 
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Agarwal J. 

B. Anand Behari Lai — Creditor — 

Appellant 

d v - 

Mathura Prasad — Debitor — Respondent. 

N .°' of 1089 - Deoided on 18th 

S?mS WS.” 1 " Dl,t 

U. P. Encumbered Estates Act (25 of 1934 as 
amended by Act 11 ol 1939), S. 45 (2a) — Right 
of appeal is governed by law prevailing at date 
of suit - Case filed before but appellfte order 

passed after amending Act came Into force_No 

second appeal lies under S. 45 (2a). 

)_^ n r , ig , h ‘ °PPe^ is governed by the law prevail. 
*£ e , date of ‘I 1 ,® institution of the suit and 

SonWv! aW „ preTaillD ? at the date of the decl 
0 °“ ° f ‘ he 8uit ° r , ‘he date of the filing of the 

SS?fL l * ,n “^ 0nt ? Wh * re 010 0436 waa hied be. 

0 4“ 0 ?ding Act came into force no second 
appeal will he under S. 45 (2a) even if the appel- 


Oudh 29 

late order was passed after the Amending Act came 
into force. [P 29/] e 

Naziruddin — for Appellant. 

Jlabib AH Khan — for Respondent. 

Judgment. — This is a miscellaneous 
appeal under s. 45 (2-a), Encumbered Estates 
Act, against an appellate order passed by 
the District Judge,of Lucknow affirming 
an order passed by the Assistant Collector, 
second grade. A preliminary objection has 
been taken that no appeal lies. The order of 
the Special Judge, Second Grade, was passed 
on 12th April 1939 and the appeal was deci¬ 
ded by the District Judge on 7th November 
1939. The present appeal was filed on 15th 
December 1939. Under the Encumbered Es- / 
tates Act, before it was amended by Act ll 
of 1939, an order passed by a District Judge 
in appeal was final and was not subject to 
either appeal or revision. It is argued that 
the appellate order in this case was passed 
after Act ll of 1939 had come into force and 
so an appeal is maintainable, but a right of 
appeal is governed by the law prevailing at 
the date of the institution of the suit and 
not by the law prevailing at the date of the 
decision of the suit or at the date of the filing 
of the appeal. Under the law as it stood 
when the Special Judge decided tho case, 
no second appeal lay. I am therefore of g 
opinion that the appeal is not maintainable 
and I dismiss it with costs. 

G.N./r.k. Appeal dismissed. 


(29) A. I. R. 1942 Oudh 29 (2) 

Bennett J. 

Kailash Baksh Singh and another _ 

Appellants 

v. 

Raja Sri Amar Krishna Narain Singh 
and another —Respondents. 

Tnte e00 ,Q^ APPeAl N .°- l V 0t 1940 ’ D00ided 0n 28th 

JiUy 1941, aga^fc order of District Judge, Bara h 
Banki, D/- 16th December 1939. 

U. P. Encumbered Estates Act (25 of 1934 a* 
amended by Act 11 of 1939), S. 45 (2a)—Apneal 
7 Rfght of, is governed by law prevaiH^^ 
date of suit — Suit filed before amending Act 
came into force-S. 45 (2a) cannot confer right 
of second appeal. 6 

Tho right of appeal in a suit is governed bv the 

law prevailing at the date of the institution of the 

suit and not by the law prevailing at the date of 

the decision of the suit or at the date of the filing 

of the appeal. Consequently, a right of second a/ 

peal under S. 45 (2a) does not exist in a suit whioh 

waa filed before the amending Aot of 1989 oame 

Jud*! 0 ™ 0 e T en 1 to appellate order of the District 

SuTth? gh £ be . a . ppealed was passed 

after the amending Aot came into foroe : (’28) 15 
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A I R 1928 All 437 (F B) and (’42) 29 A I R 1942 
a Oudh 29 (1), Rel. on ; (’40) 27 A I R 1940Oudh335 
(F B), Erpl. [P 30a,b,f,h) 

B. K. Dhaon — for Appellants. 

Niamatullah — for Respondent 1. 

Judgment.— This is a second civil appeal 
under S. 45 (2a), Encumbered Estates Act, 
against the judgment and decree passed by 
the learned District Judge of Bara Banki 
in first appeal on 16th December 1939, and 
the first question which arises is whether a 
second appeal lies. It was held by a Full 
Bench of the Allahabad High Court in 
50 ALL 965 1 that a right of appeal in a suit 
is governed by the law prevailing at the date 
b of the institution of the suit, and not by the 
law prevailing at the date of the decision of 
the suit or at the date of the filing of the 
appeal. There can be no doubt that if this 
decision is followed, no second appeal lie3 in 
the present case. The decree of the Special 
Judge before whom the proceedings came 
originally under the Encumbered Estates 
Act was dated 23rd December 1933. 

The question whether the provision in 
sub-s. ( 2 a) of S. 45, U. P. Encumbered Es¬ 
tates Act, which provides for a second appeal 
is retrospective or not was considered by a 
Full Bench of this Court in 1940 OWN 545. 3 
c It was held that the provision for a second 
appeal ha3 no retrospective effect. In that 
case, however, the order of the District 
Judge against which it was desired to pre¬ 
fer a second appeal ^if it was held that no 
application in revision lay) was passed on 
19th March 1938, and the revision application 
was filed on lGth July 1933. It has been con¬ 
tended, therefore, that the decision of the 
Full Bench in this case does not show that 
a second appeal does not lie where the date 
of the order of the District Judge is subse¬ 
quent to the amendment in the Encumbered 
Estates Act. The amending Act came into 
force on 80th September 1939. The ruling of 
d the Allahabad High Court in 50 ALL 9G5 1 
was recently followed by a learned Single 
Judge of this Court (Misc. Appeal No. 101 of 
1939 3 ), but the case has not been reported. 
The Full Bench of this Court which decided 
the case in 1940 OWN 545 2 did not refer to 
the Allahabad case. 1 

It is contended that there is no conclushe 

1. (*28) 15 A I R 1928 All 437 : HI I O 0 : 50 All 
965: 26 A L J 998 (F B), Ram Singha v. Shankar 

2?r40) 27 A I R 1940 Oudh 335 : 189 I C 265 : 15 
Luck 612 : 1940 OWN 545 (F B). Ali Moham¬ 
mad v. Khalil Ahmad. 

3. Reported in (’42) 29 AIR 1942 Oudh 29 (1) : 196 
IO 260, B. Anand Behari Lai v. Mathura Prasad. 


decision of this Court on the point, and this 
appears to be correct. All that was held in 
1940 OWN 515 2 was that the provision fora 
second appeal has no retrospective effect in 
view of the principle that the right of hav¬ 
ing an order treated as final vested in a 
party cannot be taken away by a subsequent 
enactment in the absence of express words 
to that effect. As in the present case the 
order of the District Judge was not passed 
till after the amending Act came into force 
it is possible to argue that the ruling in 1940 
OWN 545 2 is irrelevant. 


I am, however, of opinion that there is no 
good reason for not following the principle 
laid down by the Allahabad High Court, 
namely, that a right of appeal is governed 
by the law prevailing at the date of the in¬ 
stitution of the suit. It is argued that the 
provision for a second appeal is merely a 
matter of procedure, but I do not think 
that this view is sound. When the suit was 


/ 


brought there was provision for one appeal 
only, and it would be, I think, a distinct 
interference with a vested right to hold that 
a second appeal lies, though it did not lie 
when the suit was brought. In the present 
case the order of the trial Court was passed 
in 1933 and the appeal to the District Judge 
was preferred early the following year. The 0 
appeal might very well have been heard and 
decided by him before the amending Act 
which introduced a second appeal was en¬ 
acted. It might quite possibly happen, there¬ 
fore, if a second appeal were held to lie in 
the present case that an appeal to a District 
Judge filed after the appeal to the District 
Judge in the present case might have been 
heard and decided before any question of a 
second appeal could have arisen, and in 
these circumstances the order of the District 
Judge would have become final. It would be 
somewhat anomalous to hold that merely on 
account of a delay in the hearing of the first ^ 
appeal by the District Judge, a second ap¬ 
peal becomes permissible. In my opinion, 
therefore, there is no reason why the prin¬ 
ciple laid down in 50 ALL 965 1 should not 
continue to be followed by this Court and I 
accordingly dismiss this appeal with costs, 
on the ground that no appeal lies. Permis¬ 
sion was asked for and is granted to file an 
appeal to a Bench against this decision 
under S. 12 (2), Oudh Courts Act. 

G.N./R.K. Appeal dismissed. 
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0 (29) A. I. R. 1942 Oudh 31 

Bennett J. 

Mata Din — Decree-holder — Applicant 

v. 

Sita Bam — Judgment-debtor — 

Opposite Party. 
Civil Revn. Appln. No. 23 of 1939, Decided on 
2nd October 1941, for revision of order of Civil 
Judge (as J. S. C. Court), Kberi, D/- 3rd December 
1933. 

(a) Limitation Act (1908), Arts. 181 and 182 
(7) — Money decree payable by instalments — 
Whole amount to accrue due in case of default 
of any instalment—Default by judgment-debtor 
— Application to recover balance due — Article 

181 applies and not Art. 182 (7) — Time runs 
k from date of default—-Decree-holder is entitled 

to recover balance due except such amount as 
is time-barred. 

Where a money decree payable by instalments 
provides that in case of default in the payment of 
any instalment on due date the whole amount shall 
accrue duo at once, an application by the decree- 
holder on default by the judgment-debtor for the 
remaining unpaid balance of the decretal amount 
under the default clause is not governed by article 

182 at all, but by Art. 181 and limitation runs 

from the date of default, the decree-holder being 
entitled to a decree for the whole balance due, less 
the amount of any individual instalments, which 
regarded as individual instalments, are already 
barred by limitation : (’28) 15 A I R 1928 All 629 
(F B), Iiel. on; Case law referred. [P 33a] 

(b) Provincial Small Cause Courts Act 
c (1887), S. 25 — Limitation — Lower Court's view 
legally unsound and resulting in injustice to 
applicant — High Court will interfere. 

Where the view taken by the lower Court on the 
point of limitation has resulted in injustice to the 
applicant and that view is found to be not legally 
sound, the High Court will interfere under S. 25 • 
(’36) 23 AIR 1936 Oudh 247 and (’36) 23 A I R 
1936 Oudh 297, Ref. [p 33 ^ 

M. h . Saxena — for Applicant. 

R. N. Shukla — for Opposite Party. 

Order# — This is an application in revi¬ 
sion under S.25, Small Cause Courts Act, 
against an order passed by the learned civil 
Judge of Kheri on 3rd December 1938, dis- 
d missing an application in execution as time. 

* barred. The application was made by the 
decree-holder Mata Din on a decree passed 
on 26th July 1994 . The decree was for rupees 
281 . 12.0 with costs and interest, and it pro- 
vided for payment by instalments of Bs. 60 
commencing from January 1935, two instal¬ 
ments to be paid in each year, in January 
and July. The application shows that no 
such instalments were paid by the judgment- 
debtor in these months, but that he' made 
the following payments: 


24th June 1935, 
let October 1935, 
80th October 1936, 
9th July 1907 


• •a 


••• 


... 


• •• 


... Bs. 25 

... i, 60 

25 
16 




ii 


Bs. 116 


It is stated in the application that the ^ 
first three instalments had been certified. 
The office report on the application shows 
however that only the first two instalments 
had been certified. This is not disputed. 
The decree-holder calculated the balance 
due to him after addition of interest as Rs. 
26*2-9-0. Nothing has been said in this appli¬ 
cation with regard to the calculation. The 
application in execution was made on 15th 
November 1938. It states that under the 
decree the entire amount fell due in default 
of payment Of any instalment, and this is 
borne out by the decree. The wording of the 
decree is that “in case of any default the 
whole shall accrue due at once.” The civil t 
Judge observed that default took place in 
January 1935, when the first instalment was 
not paid. The application in execution was 
made long after the three years’ period pre¬ 
scribed by Art. 162 , Limitation Act, and was 
therefore time-barred. 


Against this finding it has been contended 
that there are authorities which support tho 
view that in these circumstances an appli¬ 
cation in execution is within time so far as 
the instalments falling due within three 
years of the application are concerned. In 
particular learned counsel for tho applicant 
referred to two decisions of thi9 Court, 9 
n o W N 493 1 and 1935 own 837. 2 The for¬ 
mer case was decided by a single Judge and 
the latter by a Full Bench. In the first case 
it was said that where a compromise decree 
is payable by instalments and it is further 
stipulated that in case of default in pay¬ 
ment of any instalment on the due date, 
the decree-holder may realise the entire 
decree-money, the decree-holder becomes en. 
titled under the terms of the compromise 
to apply for the recovery of the entire 
amount whenever there is a default in pay¬ 
ment of any of the instalments and the case 
is governed by Art. 182 , cl. (7), Limitation h 
Act. The decree-holder is therefore entitled 
to enforce his claim for the payment of the 
entire amount due except in respect of suoh 
amount as has become time-barred. Tho 
Full Bench came to the same conclusion in 
the second case, where it was said that an 
application made more than three years after 
the first default, but relating only to instal¬ 
ments which fell duo within three years is 


Luok 602: 11 0 WN 498, Lai Bahadurv.Mathura 
Prasad. 


2. (’35) 22 A I R 1935 Oudh 466: 166 IO 764’ 1935 
O W N 837: 11 Luok 276 (FB), Ajodhia PnLd y. 
Bansi Lai. 
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within time, it being governed by Art. 182 
a (7), Limitation Act. Towards the end of the 
judgment it was observed : 

It may be noted that in some cases a distinction 
has been drawn between cases in which the default 
clause gives the decree-holder option to execute 
his decree for the whole amount and those in 
which the decree makes it obligatory for the decree- 
holder on the occurrence of a default to put the 
decree into execution. We do not feel called upon 
for the purpose of this case to discuss whether such 
a distinction can be validly made or not because in 
the present case the decree clearly makes it optional 
for the decree-holders to put the whole decree into 
execution and does not compel them to do 60 . 

This is not the position in the case under 
consideration, because the decree clearly pro- 
b vides that on the first default the whole 
amount becomes due. It is not said that the 
decree-holder may execute his decree for the 
whole amount. There is also to be taken 
into consideration in the present case the 
fact that the application in execution is in 
respect of the whole decree, less the amounts 
paid, and not in respect of such instalments 
as would have fallen due within three years 
of the application. Learned counsel for the 
applicant has referred to two cases, one of 
the Bombay High Court and the other of 
the Sind Judicial Commissioner's Court in 
which it has been held that nevertheless the 
c same principle applies, even if the whole 
amount becomes due under the decree im¬ 
mediately on default, and it is not optional 
for the decree-holder to execute his decree 
for that amount or to wait until there have 
been further defaults. The Bombay case is 
AIR 1936 Bom 268. 3 In this case it was said 
that where a decree for money made payable 
by instalments and in default of the pay¬ 
ment of one or more instalments the whole 
of the decree becomes payable at once, it is 
open to the decree-holder to apply even after 
three years from the date of the default to 
recover such of the instalments as have 
, become due within three years of the date 
of the application. The default clause is for 
the benefit of the judgment-creditor and his 
failure to avail himself of it should not 
deprive him of the remedy he would have had 
apart from the clause. A similar view was 
taken by the Court of the Judicial Commis¬ 
sioner of Sind in AIR 1939 Sind 49. 4 Learned 
counsel for the opposite party has referred 
to certain rulings, but they are not, I think, 
very helpful, because they are cases in which 

3. ('36) 23 A I R 1936 Bom 268: 163 I 0 937: 38 
Bom L R 492, Bomatu Bkadu v. Govardhandas 
Nanabhai. 

4. (’39) 26 A I R 1939 Sind 49: 180 I 0 933: I L R 
(1940) Kar 385, Lekhraj Sirumal v. Khubohand. 


the decree made it optional to take out 
execution for the whole decree in default of * 
payment of any instalment, and did not 
provide that the whole amount then became 
due without allowing the decree-holder any 
option in the matter. The cases cited show 
that certain Courts have taken a view op¬ 
posed to that taken by this Court on these 
facts. The cases cited are : 20 Oal 74 ; 6 28 
ALL 249 ; 6 A I R 1931 Bom 2G3 7 and 43 Cal 207. 8 


On p. 2593 of his Indian Limitation Act 
(Edn. l) Chitaley states that the principle 
laid down in the cases of this Court cited 
above applies also to cases in which the 
instalment decree provides that on default 
being made in regard to one or more instal¬ 
ments, the entire amount under the decree 
becomes payable. He adds that where the 
application in execution is not for the en¬ 
forcement of the payment of any instalment 
under the decree, but for the enforcement 
of the default clause which makes the entire 
amount under the decree payable immediately 
without reference to the instalments, the 
application will not come under this clause. 
In support of this view reference is made 
to A I R 1928 ALL 629.° This was a Full 
Bench case. The question considered in this 


/ 


connexion was whether in such a case the 
amount the payment of which is sought to ^ 
be enforced, is or is not directed by the 
decree to be paid by a certain date. Both 
Sulaiman Ag. C. J. and Mukerji J., held 
that the date of default cannot be the “cer¬ 
tain" date fixed by the decree. Although 
the non-payment makes the whole balance 
at once realizable, there is no direction in 
the decree as to the date when the whole of 
the balance is to be paid. Consequently time 
does not begin to run under Art. 182 for the 
recovery of all the subsequent instalments 
from the date of the first default, but under 
cl. ( 7 ) a separate period of three years is 
prescribed to run from the respective date & 
on which each instalment fell due. It was 
also said by the Full Bench in this case that 
in cases of this description it is undesirable 
to interpret the execution application too 

5. (’93) 20 Cal 74, Bir Narain Panda v. Darpa 
Narain Prodhan. 

S. ('05) 28 All 249: 1905 AWN 268: 2 A L J 828, 
Bhagwan Das v. Janki. 

7. (’31) 18 A I R 1931 Bom 263: 132 I 0 43 ? : 83 
Bom LR 459, Pandurang Vishvanath v. Mahadev 

8 V fl6) h 3 Wa AI R 1916 Cal 451: 34 I C! 606:: 43 Cal 
207: 20 C W N 272: 23 O L J 390, Eusuffzeraan 

Sarkar v. Sanchia Lai. ^ no n tn 

9. (’28) 15 A I R 1928 Ail 629: 112 I O 73. 51 All 
237: 26 A L J 966 (FB), Jyoti Prasad v. Snchand. 
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a strictly. At the same time the following dis¬ 
tinction was drawn between two kinds of 
applications : (a) If the application is one 
for the payment of instalments under the 
first part of the decree it will be governed 
by Article 1S2 (7) and the date from which 
limitation will run as regards each instal¬ 
ment will be the date on which that instal¬ 
ment was due. (b) If the application is one 
for the remaining unpaid balance of the 
decretal amount under the second part of 
the decree, it is not governed by Art. 182 at 
all, but by Art. 181, and limitation will run 
from the date of default, the decree-holder 
being entitled to a decree for the whole 
b balance due, less the amount of any indivi¬ 
dual instalments, which regarded as indivi¬ 
dual instalments, are already barred by 
limitation. 

The application in the present case must 
bo considered to fall under (b), and the 
decree-holder could not, therefore, claim the 
instalments due in January and July 1935. 
But he is entitled to set against these instal¬ 
ments the sum of Rs. 75 paid in this year 
before timo began to run in respect of the 
remaining instalments. And from the re- 
maining instalments must be deducted the 
sum of Rs. 40 admittedly received by him in 
e 1986 and 1937. In this viow of the matter, it 
is unnecessary to considor whether any of 
theso payments would affect the question of 
limitation, on which aspect of the case little 
was said in arguments, learned counsel on 
both sides taking the view that the uncer¬ 
tified payments would not affect it. This 
question was also discussed in the Allahabad 
Full Bench case cited. This case was referred 
to, with certain other cases, in 1936 OWN 
538. 0 It was said in this case by King C. J., 
that there was a conflict of authority on 
this point, but that the Chief Court would 
not interfere under s. 25, Small Cause Courts 
d even fc h 0 trial Court was wrong on 
the question whether an uncertified payment 
saves limitation for execution of a decree, 
unless it feels that the error has resulted in 
some miscarriage of justice. In that case the 
trial Court had found that limitation was 
saved by such a payment. 

The same principle was adopted by a 
Bench of this Court in 1936 own 880 u 
where it was said that powers of revision 
under 8. 25 should not ordinarily be exer- 
ciBed if no injustice has been done, and that 

23 1936 Oudh 297:162 1 0 717 • lflSfi 

1? v. Tulahi Bam. * 1936 

aw® Oadh 247 : 161 I C 889 • 

1986 0 W N 830, Clark© v. Aziz Khan. 

1942 0/6 & 6 


the question whether there should be inter- & 
ference or not depends upon the facts and 
circumstances of each case. It was added 
that even where a question of limitation is 
raised interference is not justified if the 
Court is satisfied that* far from furthering 
any ends of justice, to interfere with the 
decree of the lower Court would perpetrate 
an injustice. That was a case where the trial 
Court had held that limitation was saved 
by an endorsement of payment at the back 
of a promissory note. I do not think that 
it can be said in the present case that inter¬ 
ference would result in injustice: on the 
contrary I think that the view taken by the 
lower Court on the point of limitation has t 
resulted in an injustice to the applicant, if 
it be held that that view is not legally sound, 
and that therefore on that supposition inter¬ 
ference would be justified. It appears to mo 
on a consideration of the authorities men¬ 
tioned that the lower Court wrongly held 
that the application was time-barred. For 
these reasons I allow this application with 
costs, set aside the order of the Court below, 
and direct that the applicant be allowed to 
execute his decree for such amount as may 
be found due to him after calculation haa 
been made according to the principles stated 
above. 


G.N./R.K. 


Application allowed . 


(29) A. I. R. 1942 Ondh 33 

Bennett and Madeley JJ. 
Mohammad Bakhsh — 

Plaintiff — Appellant 
v. 

Allah Din — Defendant — Respondent . 

Second Appeal No. 174 of 1937, Decided on 26th 
August 1941, against order of first Civil Judge 
Bahraich, D/- 21st December 1936. 

(a) Minor — Decree against — Guardian's 
negligence — Minor can sue to set aside decree 
on attaining majority on ground of guardian's . 
negligence—But he cannot assume such negli- h 
gence and treat decree as void and ignore it— 
Guardian properly appointed—Justification for 
decree against minor must be presumed unless 
rebutted by suit. 

No doubt a minor on attaining majority can sue 
to set aside a decree obtained against him on the 
ground of his guardian’s negligence: (*38) 25 A I R 
1938 Mad 13, Bel. on. [p gy a j 

But it is not open to him to assume suoh negli¬ 
gence and to treat the decree as void on that 
ground and ignore it. Where there is a properly 
appointed guardian ad litem and a decree has been 
passed by a duly constituted Court it must be nro- 
flumed that there was justification for it. and the 

ffiEW°V w ? be . re > tted ^ a suit brought 

With that object, the existence of a flaw in the 

appointment of a guardian, resulting in the minor 
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not being properly represented, being one thing, 
a the negligence of a properly appointed guardian 
being quite another: (’32) 19 A I E 1932 All 293 
(F B) and (’40) 27 A I R 1940 All 256, Rel. on. 

[P 37a.c.d] 

(b) Limitation Act (1908) — Applicability of 
articles — Regard should be had not to suit as 
framed but as it ought to have been framed. 

For the purpose of considering which article of 
the Limitation Act applies regard should be had to 
the suit as it ought to have been framed and not 
to the suit as framed: ('23) 10 A I R 1923 Bom 62, 
Rel. on. [P 37<7) 

(c) Minor—Decree against—Property sold in 
execution—Suit by minor on attaining majority 
for possession of property — Suit cannot be 
treated as one to set aside decree on ground of 
guardian's negligence in absence of even sug- 

l gestion of negligence in pleadings. 

Where the minor’s property has been sold in 
execution of a decree obtained against him during 
his minority, a suit by the minor for possession 
of the property ignoring the decree and the sale 
in execution thereof cannot be treated as a suit to 
set aside the decree on the ground that it was 
passed in consequence of the guardian’s gross negli¬ 
gence during the plaintiff's minority in the absence 
of even a suggestion of negligence on the part of 
the guardian in the pleadings. [P 37*; P 38a] 

(d) Limitation Act (1908), Art. 12 (a) — 
Article 12 (a) is not restricted to sale in execu¬ 
tion ol simple money decree but applies to sale 
in execution of mortgage decree. 

The expression "sale in execution of a decree" 
in Art. 12 (a) is not restricted to sales in execution 
of simple money decrees but applies also to sales in 
C execution of mortgage decrees : Case law relied on ; 
(’23) 10 A I R 1923 Mad 160, Disting. [P 38*) 

(c) Limitation Act (1908), Arts. 12 (a) and 
137—Applicability—Considerations governing, 
are entirely different. 

The considerations which govern the applicability 
of Arts. 12 (a) and 137 are entirely different: (’23) 
10 A I R 1923 Mad 160, Ref. [P 38/] 

H. Husain and H. H. Zaidi — for Appellant. 

M . Wasim — for Respondent. 

Judgment. —This second civil appeal has 
been referred to a Bench by a single Judge 
of this Court under S. 14 (2), Oudh Courts 
Act. The appeal is against the judgment and 
decree dated 2lst December 1986, passed by 
d the learned first Civil Judge of Bahraich 
maintaining in first appeal the decree passed 
by the learned Munsif of Bahraich, dis¬ 
missing the plaintiff’s suit. The suit was 
brought by the appellant Mohammad Bakhsh 
alias Nanhun to recover possession of a 
house of which he claimed to be the full 
owner. He alleged that during his minority 
the defendant-respondent Allah Din had 
taken possession of it with the assistance of 
his, the plaintiff’s, father. The defence was 
that the house had been sold in execution 
proceedings on a decree to which the plain¬ 
tiff and his great-grandmother Mt. Hansola 
were parties. The defendant had obtained a 


sale certificate on 14th September 1923, and 
had been in possession since. A replication * 
was filed by the plaintiff in which he denied 
knowledge of the alleged decree and sale. 

He said that if the defendant had purchased 
the house at a public auction based on a 
collusive decree he was not bound thereby. 
The following issues were framed : 

1. Is the plaintiff owner of the property in suit 
and has he any right to sue for it? 

2. Has the defendant purchased the house in 
suit in auction sale and is that decree and auction 
sale binding on the plaintiff? 

3. To what relief is plaintiff entitled? 

4. Is the 6uit within limitation? 

5. Is the suit for possession not maintainable 

unless the plaintiff gets the sale in favour of the . 
defendant set aside ? * 

The house in suit originally belonged to a 
man named Turab, the husband of Mt. 
Hansola. He died in 1899 and his widow re¬ 
mained in possession. In 1913 she gifted it 
to her great-grandson, the present appellant. 

A man named Shubrati then sued her and 
her great grandson for the house, claiming 
to be a Turab’s brother. The suit was dis¬ 
missed by the trial Court in July 1914 but 
partially decreed in first appeal in December 
1914. A mortgage deed was executed on 13th 
February 1915, by Mt. Hansola and Makku, 
father and guardian of the great grandson 
Mohammad Bakhsh, in respect of a fourth 9 
share in the house for Rs. 100. The reason 
why only this share was hypothecated was 
that in first appeal Mt. Hansola and her 
great grandson had been held entitled to this 
share only. The mortgage deed (Ex. 17) pro¬ 
vided that if the security was found insuffi¬ 
cient then the mortgagee might proceed 
against other property of the mortgagors. It 
was stated in the deed that the property was 
being mortgaged to obtain funds for the 
second appeal to the Court of the Judicial 
Commissioner. This appeal was preferred 
shortly afterwards and was successful, the 
learned Judicial Commissioner holding that h 
Mt. Hansola had acquired a good proprietary 
title in the whole house by continuous ad¬ 
verse possession since her husband’s death. 
In 1922 the plaintiff and his mother, Mt. Jil&i 
grand-daughter of Mt. Hansola who had died 
were sued on the mortgage by the present 
respondent, Mt. Jilai being impleaded as 
Mt. Hansola’s heir. The suit was brought as 

if the whole house had been mortgaged. Tho 

present appellant was then a minor and his 
father Makku was appointed his guardian 
ad litem. The suit was decreed and the house 

was sold to the decree-holder. 

The suit now under consideration was 
brought by the appellant within three years 
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Q of his attaining majority. It was contended 
on his behalf first of all that he was entitled 
to ignore the decree and sale in satisfaction 
of the mortgage debt as be was not properly 
represented in that case, his guardian being 
guilty of gross negligence. The decree, it was 
argued, is void and also the sale proceedings 
thereunder. Article 142 or Art. 144, Limita¬ 
tion Act, would then be applicable. Secondly, 
it is contended that if the decree and sale 
are not void, but merely voidable, on the 
ground of gross negligence on the part of 
the guardian, then the present suit should 
be considered as having been brought to set 
aside the decree in which case it would be 
h within limitation under Art. 91 of the Act 
having been brought within three years of 
the plaintiff attaining majority. Thirdly, it 
is contended that the suit should not be con¬ 
sidered a suit to set aside a sale in execution 
of a decree of a civil Court for which the 
period of limitation is one year. The argu¬ 
ment is that Article 12 (a), Limitation Act, 
which provides this period for setting aside 
sales in execution of a civil Court decree ap¬ 
plies only to sales consequent on proceedings 
in execution of simple money decrees and 
not to sales in cases where the decree itself 
provides for sale of the property. The trial 
c Court was of opinion that the suit was barred 
by limitation, not having been brought by 
the plaintiff within one year of his attaining 
majority, and the article applicable being 
Art. 12 (a). The learned Munsif relied on the 
Privy Council case in 27 I a 216 1 and the 
Lahore case in 55 1 c 833. 2 The first appellate 
Court took the same view. 

The learned counsel for the appellant has 
argued that the guardian was grossly negli¬ 
gent in not defending the suit on tho mort- 
gage, and that being so, the appellant was 
!--' t , lgnore the decree which was 

d 


F , mf ga,nat n,m - aQ d also the subseouei 
sale. The alleged negligence of the guardia 
consisted in his failure to defend the suit o 
the ground that the mortgage was only of 
fourth share m the house, while the suit we 
brought on the assumption that it was fc 
he whole house. The trial Court held the 

, vali ?‘ the m0De y havi ° 

been borrowed for legal necessity, and tha 
the sale was not invalidated by the fact tha 
only a four annas share had been mortgaged 
because the deed provided that any othe 
property of th e executants, might be sold t 

\ ® om 337 = 27 I A 216: 2BomLR 927 

2 O). Malkarjun v. Narhari. 

27 • S P T n R ,a?n°T Lah 417 : 66 1 0 833 1 I* 
7.84 P L B 1920, Imam Din v. Puran Ohand, 


satisfy the mortgage debt, if the mortgage g 
security was not sufficient for this purpose. 
In the circumstances it is at least a matter 
of some doubt whether the guardian was 
grossly negligent. There was no such allega¬ 
tion in tho plaint, and no issue and conse¬ 
quently no decision on the point. 

Tho learned counsel for the appellant 
relied on two cases of the Allahabad High 
Court in 54 ALL64G 3 and ILR (1940) ALL 344* 
In the first case on a partition application 
in the revenue Court the guardian of certain 
minors raised on their behalf a question of 
proprietary title and was directed to institute 
a suit in the civil Court within three months . 
for determination of this question. He failed 1 
to do so and the revenue Court decided the 
question against the minors. One of the 
minors on attaining majority filed a suit for 
declaration of title, for possession and for 
mesne profits, not praying for the avoidance 
of tho order of the partition Court. The plead¬ 
ings in the plaint substantially amounted to 
repudiation and ignoring of the order of the 
partition Court upon the grounds of fraud, 
collusion and culpable negligence on the part 
of the guardian in not taking proper Bteps 
for the protection of the minor’s interests. 
Tho lower Courts did not find fraud or col¬ 
lusion established, but they found that there 9 
was gross or culpable negligence on the part 
of the guardian in not filing & civil suit, tho 
legal rights of the minors being quite clear. 
Tho appeal was heard by a Pull Bench of 
the Allahabad High Court and two out of 
three learned Judges held that the suit was 
rightly decreed. The question whether the 
previous order against the minors was void 
or merely voidable was not expressly con¬ 
sidered and there are passages in tho judg¬ 
ments which will support either view. Both 
Sulaiman and Sen JJ. referred to English 
law os supporting the proposition that a 
minor is entitled to avoid a decree on the h 
ground of negligence. Sulaiman J. observed 1 
The principles recognized in England show that 
the right of a minor to avoid a decreo on the ground 
of negligenoe of his guardian is a well established 
right°* ° 0njm0n law> ftnd ia ‘berefore a substantive 

Sen J. referred to Macpherson on Infants 
and Halsbury’s Laws of England as showing 
that an infant plaintiff is as much bound by 
a deoree and by a ll the proceedings in the 

3. (’82) 19 AIR 1032 All 293 : 138 To 465^TaT7 

Malm^.^ 437 ^’ Si "i * a «£ v! 

4. ('4°) 27 A I R 1940 All 256 : 188 I 0 784- I T n 
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a case as a person of full age, and cannot re¬ 
open the proceedings unless upon new matter, 
or on the ground of gross laches or of fraud 
or collusion. Numerous other authorities 
were considered by both learned Judges, but 
in most if not all the question in issue was 
whether a minor on attaining majority was 
entitled to sue for the avoidance of a decree 
passed against him on the ground of his 
guardian’s negligence. Both learned Judges 
accepted the view that a decree could be 
avoided op this.ground but they both went 
further than this and indicated that in their 
opinion such a decree was void ab initio, the 
minor not having been properly represented. 
b Sulaiman J. said : 

If the guardian appointed is not a proper guar¬ 
dian, for instance where his interest is adverse to 
that of the minor or where the guardian is grossly 
negligent in looking after the interest of the minor, 
it can hardly be said that the minor is properly 
represented in the litigation. The real basis of the 
binding character of a decree against a minor 
is the fact of hi9 having been represented by a 
proper person, and not the mere existence of any 
formal order appointing a guardian for him. Even 
when there is such an order and the guardian does 
not properly represent him, the decree would not be 
binding. It seems to mo that even where a guardian 
has been formally appointed, but he is grossly negli¬ 
gent in his duties, he ceases to represent the minor 
properly and effectively, and the result is the same 
c as if no proper guardian had been in existence. 

Further on, however, he spoke of the 

decree being avoided : 

The negligence in order to be a good ground for 
the avoidance of a decree must be of such a nature 
as to justify the inference that the minor’s interests 
were not at all protected and therefore he was not 
properly represented. . . Where the negligence is so 
gross as to amount to a clear violation of the duty 
cast upon the guardian although not brought to the 
notice of the Court at the time, the decree can be 
avoided. 

The following passage from the judgment 
of Sen J. suggests that he considered that a 
decree obtained in consequence of the guar¬ 
dian’s negligence might be treated by the 
minor as a nullity. 

“ In many of the judicial decisions which have 
been cited by the respondents the decree or order 
has been declared to be nugatory on the ground 
that negligence stands on the same footing as fraud 
or collusion. There can be no manner of doubt 
that the incidents of fraud or of collusion are in 
many respects different from those of negligence. 
Notwithstanding this difference, it is patently clear 
that their effect i* much the same. A minor cannot 
act for himself. He has to depend upon his guar¬ 
dian, whose position is fiduciary and as such 
vberrimae fidci. If the guardian does not fulfil his 
obligations to the ward, and wilfully, wantonly or 
inexcusably abandons his trust, with the result 
that loss or injury accrues to the ward, the latter 
may have two remedies. He may bring an action 
against guardian for tort. Cases, however, are 
conceivable where a decree for damages may not 
amount to a complete remedy or may be no remedy 


at all The guardian may be a penniless pauper 
The other remedy which, to my thinking, is justly e 
available to the minor is to treat the order as a 
nullity and to press for such reliefs as he is law¬ 
fully entitled to as the owner of the property in 
dispute. In doing so, the minor cannot be success¬ 
fully met by a plea of res judicata. Where in a suit 
or proceeding the minor is represented bya guardian 
ad litem but the latter does not function as such, 
and through inexcusable negligence fails to carry 
out the duties which justice demands or necessity 
compels, the minor for all practical purposes is un¬ 
represented in the suit. A decree or order obtained 
against a minor who is not properly represented in 
the action cannot be pleaded as a bar to a suit in¬ 
stituted by the minor relating to the same subject- 
matter. 

Immediately after the above he observed 
that there was a preponderance of authority / 
in favour of the view that a minor can J 
always sue for avoidance of a decree or order 
which could not have been passed against 
him but for the negligence of his guardian. 
And the first of his conclusions at the end 
of the judgment is : 

Where a minor had a substantial claim or de¬ 
fence, but the decree was passed against him during 
his minority by reason of wanton, wilful or inexcus¬ 
able neglect on the part of his next friend or guardian 
ad litem in not duly prosecuting or defending the 
suit, the minor on attaining majority is competent 
to sue for the setting aside of the decree. 

The dissenting Judge, Boys J. considered 
the question whether such a decree could be 
treated as a nullity and was of opinion that 9 
gross negligence was not on the same foot¬ 
ing as fraud or collusion. He referred to the 
provisions ofs. 44, Evidence Act which allow 
a party to a suit or other proceeding to 
show that any judgment, order or decree 
was obtained by fraud or collusion, and ho 
expressed the opinion that in view of these 
provisions and the provisions of S.2 of the 
same Act the plaintiff was debarred from 
setting up negligence as a ground for hold¬ 
ing the decree of the revenue Court to be a 
nullity. The effect of the decision of the 
Full Bench in 64 ALL 646 3 was considered 
by a Bench of the same Court in ILR (1940) ^ 
ALL 344. 4 Referring to one of the passages 
from the judgment of Sulaiman J., quoted 
above the learned Judges said : 

This passage shows that the Court was of opinion 
that even where there was an order appointing a 
person as guardian, if that guardian did not pro¬ 
perly represent the minor the decree would not 
be binding on the minor. We understand that the 
Full Bench meant that such a decree would bo void 
ab initio and not merely voidable. 

The learned Judges followed this ruling 
and concluded that if the minor’s property 
be sold in execution of such a void decree 
the sale would be an invalid sale. We have 
given full consideration to these decisions, 
but with the greatest respect wo regret that 
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we are unable to follow them. We do not 
question the right of a minor on attaining 
majority to sue to set aside a decree obtained 
against him on the ground of his guardian’s 
negligence, but we do not consider that it is 
open to him to assume such negligence and 
to treat the decree as void on that ground. 
For the former proposition there are nume¬ 
rous authorities, of which we need only cite 
AIR 1933 Mad 13. 6 So far as we are aware 
the latter proposition is supported only by 
the Allahabad cases. The principle generally 
adopted for the purpose of distinguishing 
void and voidable instruments has been 
explained as follows in Rustomji’s Law of 
b Limitation, page 869, 5th Edn.: 

If an instrument or transaction (which purports 
to affect adversely the rights of a person) is null 
and void so far as such person and his interest are 
concerned, he is not bound to sue to set it aside, 
and may treat it as non-existent, and sue for his 
rights as if it did not exist. When, however, such 
instrument or transaction is not null and void so 
as to permit plaintiff to treat it as a nullity, but is 
made or done by a person with authority, and has 
immediate and actual operation given to it so as to 
operate at once upon rights or property intended to 
be affected thereby a person who being bound by it, 
omits to have it set aside within the time allowed 
(e. g., by Arts. 44, 91) for doing so, cannot after¬ 
wards challenge its operation or effect, or recover 
property, the title to which, if valid, operated to 
transfer, such transfer being further actually car¬ 
ried out. 

Wo can see no reason why this principle 
should not be applied in the case of decrees. 
Indeed we think that there would be less 
justification for ignoring a decree than a 
private instrument of transfer. Where there 
is a properly appointed guardian ad litem; 
(as in the present case) and a decree has 
been passed by a duly constituted Court it 
must bo presumed, we think, that there was 
justification for it, and the presumption can 
only be rebutted in a suit brought with that 
object. The existence of a flaw in the ap. 
pointment of a guardian, resulting in the 
d minor not being properly represented, is one 
thing; the negligence of a properly appoin¬ 
ted guardian is quite another. Thore is a 
special article (Art. 96) in the Limitation Act 
for suits to set aside a decree obtained by 
fraud, and it is not disputed that this provi¬ 
sion would be applicable had fraud been 
alleged. A distinction was drawn by Sulai. 
man J. in 64 all 646 3 between fraud and 
negligence. He observed; 

1 A wr , on8 *° that negligence is either in¬ 
cluded in fraud or stands on exactly the same foot- 
ing. In the case of fraud or collusion not only the 
guardian is to blame, but the blame also rests on 

5, .(*88)"25 AIR 1988 Mad 18 ; 176 I 0 477 
Dimala Narasu v. Ingili Baitharau. ’ 


the opposite party. Whereas in the case of a mere 
negligence of the guardian, short of collusion or 6 
fraud, the opposite party may be wholly innocent. 
Where the conduct of the opposite party has been 
tainted by fraud or collusion he had no real griev¬ 
ance if the order so obtained is set aside when the 
fraud or collusion is proved. On the other hand.'a 
party who was innocent can have a serious griev¬ 
ance if an order obtained by him fairly in a con¬ 
tested matter is subsequently sought to be set aside 
on the ground that the minor’s guardian acted 
negligently. 

If we may say so with respect we entirely 
agree with this distinction, but it seems to 
us to follow from it that there would be less 
justification for allowing a minor on attain¬ 
ing his majority to treat a decree as void on 
the ground of negligence than there would / 
be for allowing him to treat it void on the 
ground of fraud. But both grounds, in our 
opinion, demand a full judicial enquiry before 
a decree is set aside, and no party to tho case 
is entitled until such an enquiry has been 
held and decided in his favour to ignore it. 

It is not now disputed that if the decree was 
not void but merely voidable the appellant 
cannot succeed unless the suit is treated as 
a suit for setting aside the decree, the period 
of limitation for which is three years under 
Art. 91, Limitation Act. This period presents 
no difficulty if it is held that it would not 
be necessary to ask also for the setting aside 
of the sale. Article 12 (a) provides a period ^ 
of one year for a suit to set aside a sale, but 
it is argued that this article is not applicable 
to the case. 


As regards the question whether for tho 
purpose of considering which article of the 
Limitation Act applies we should have re¬ 
gard to the suit as framed or to the suit as 
it ought to have been framed, we may refer 
to the case in 46 Bom 914.° In that cose by a 
mistake property was sold on tho basis of a 
mortgage which was not included in that 
mortgage. A 9uit was brought to have tho 
sale set aside. It was held that although 
Art. 96, Limitation Act, (for relief on the h 
ground of mistake) might apply to the suit 
as originally framed it could not apply to 
the suit as it ought to have been framed in 
view of the faot that the court sale had to 
be set aside and could not be considered as 
a nullity. As regards the contention that the 
suit should be regarded as a suit to set aside 
the decree on the ground that it was passed 
in consequence of the guardian’s gross negli¬ 
gence during the appellant’s minority there 
is admittedly little in the pleadings which 


u. i its) 10 AIR 1923 Bom 62 : 87 I G 857 • 4fi 
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a would support the contention. The suit was 
expressly brought for possession and no re¬ 
ference was made in the plaint to the decree 
and sale now impugned. It was only by way 
of replication that the appellant claimed 
that if the defendant had purchased the 
house at a public auction in execution of a 
collusive decree he was not bound thereby. 
Here, if there is any allegation at all, it is 
an allegation of collusion. There is no sug¬ 
gestion of negligence on the part of the 
guardian. We are clearly of opinion that the 
pleadings are insufficient to support the case 
which is now put forward on behalf of the 
appellant. 

*> On the third contention also we must de¬ 
cide against the appellant. Even if we were 
of opinion that the pleadings and issues 
sufficiently covered the point and that, there¬ 
fore, the suit might be treated as a suit to set 
aside the decree on the ground of the guar¬ 
dian’s gross negligence, we should neverthe¬ 
less be constrained to hold that the suit should 
also have been brought to set aside the sale 
for which a period of one year is provided 
under Art. 12 (a), Limitation Act. It has 
been argued that this section would not ap¬ 
ply in the case of sales on the basis of a 
mortgage decree, and it was in view of the 
c doubt on this point that the learned Single 
Judge of this Court referred this appeal to a 
Bench. The argument which has been placed 
before us is that a sale ordered by a mortgage 
decree is not a sale in execution of a decree 
within the meaning of that expression in 
in Art. 12(a). It is conceded that the expres¬ 
sion “execution proceedings” is used in con¬ 
nexion with an auction sale on a mortgage 
decree, but it was argued that while in the 
case of a simple money decree attachment 
would precede sale, there would be no at¬ 
tachment in the case of a mortgage decree. 
There is thus a difference in the procedure 
for the execution of a simple money de- 
d cree and a mortgage decree. It was also 
argued that the expression in Article 12 (a) 
“ in execution of a decree” is restricted to 
execution proceedings governed by order 21 , 
Civil P. C., but this argument overlooks the 
fact that an application would be under this 
order in the case of a mortgage decree as 
well as in the case of a simple money decree, 
and it also overlooks the fact that under 
R. 11 (2) <j) of o. 21 an application may be 
made for execution of a decree by sale with¬ 
out attachment of property. Learned coun¬ 
sel argued that language similar to that of 
Art. 12 (a) was used in Arts. 136 and 137 which 
read as follows: 


136. By a purchaser at a private sale for posses¬ 
sion of immovable property sold when the vendor t 
was out of possession at the date of the sale. 

137. Like suit by a purchaser at a sale in execu¬ 
tion of a decree, when the judgment-debtor was out 
of possession at the date of the sale. 

And he referred to certain rulings to the 
effect that the words “at a sale in execution 
of a decree” apply only to sales in execution 
of simple money decrees and not to sales in 
execution of mortgage decrees. In AIR 1923 
Mad 160 7 it was said : 

It will be noticed that Art. 136 refers to a suit 
by a purchaser at a private sale and the time is to 
be reckoned from the date when the vendor is first 
entitled to possession. The sale under Art. 136 is a 
sale of the interest possessed by the vendor. Simi¬ 
larly under Art. 137 the sale contemplated must be f 
taken to be the sale of the interest possessed by the ' 
judgment-debtor referred to in that article. Does 
the purchaser at a sale held in execution of a mort¬ 
gage decree obtain merely the interest of the judg¬ 
ment-debtor? The answer is obviously “no**. The 
interest that the purchaser acquires is certainly 
more than merely the interest of the judgment- 
debtor, though it is not necessary for us to define 
the exact nature of the interest acquired by him. 
We would, therefore, hold that Art. 137 does not 
apply to purchasers at sales held in execution of 
mortgage decrees. 

We are not prepared to agree that the 
same considerations apply in the case of 
Art. 12 (a) as in the case of Art. 187. On the 
contrary we think they do not. Under Art. 
137 time runs from the date when the judg- 9 
ment-debtor is first entitled to possession, 
whereas under Art. 12 (a) it runs from the 
date when the sale is confirmed or would 
otherwise have become final and conclusive 
had no suit been brought. Referring to the 
case in 50 M L J 183 7 U. N. Mitra in his Law 
of Limitation and Prescription observes 

(page 1615, 6th Edn.): 

No doubt as a consequence of the legal position 
that mere adverse possession against a mortgagor 
subsequent to the creation of a mortgage is not 
adverse to the mortgagee, it would reduce itself to 
an absurdity to hold that the purchaser’s right to 
the property would be barred by adverse possession 
if on the date of sale the mortgagor’s right to pos¬ 
session is barred. ft 

The view taken with regard to Art. 137 
was based on the date from which the period 
begins to run. The same objection would 
not apply in the case of Art. 12 (a). The 
language of Art. 12 (a) is wide and we see no 
reason to restrict the application of ^ the 
expression "in execution of a decree to 
cases of simple money decrees. We are sup¬ 
ported in this view by other High Courts. 
In 1 P L J 180 s there was a sale in execution 


. (’23) 10 A I R 1923 Mad 160 : 99 I C 831 : 50 
M L J 183, Tanjore Palace Estate by its Receiver 
Sundaram Iyer v. Thiyagaraja Pillai. 

. (’17) 4 AIR 1917 Pat 693 : 34 I C 288 : 1 P L J 
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of a decree upon four mortgages and the 
a mortgagees bought the property in suit. 
Several years after the auction sale, the sons 
of the judgment-debtor sued to redeem the 
mortgages. It was held that before they 
could redeem them they must have the sale 
set aside, the period of limitation for which 
was one year under Art. 12 (a). In 11 C W N 
1078 9 it was also held that a suit to redeem 
a mortgage after the property had been sold 
could not succeed without the sale being set 
aside for which the period of limitation was 
one year. In 27 I a 216 1 it was said by their 
Lordships of the Privy Council that an exe¬ 
cution sale cannot be treated as a nullity if 
b the Court which sells has jurisdiction to do 
so; and it cannot be set aside as irregular 
without an issue raised for that purpose and 
investigation made with the judgment credi¬ 
tor as a party thereto, nor under Art. 12 (a). 
Limitation Act, after one year from the date 
thereof. In a I R 1926 Mad 1190 10 the ques¬ 
tion was: 

What is the article of the Limitation Act appli- 
cable to a suit brought by the son after attaining 
majority for setting aside the 9alo of his share in 
coart auction in execution of a decree against the 
father? 

It was said that if the alienation is void 
no doubt the sons need not sue to set aside 
c the sale, but the sale is not void but is only 
voidable at the option of the sons and so 
long as it is not avoided the sale would be 
good. Consequently the sons are bound to 
set aside the sale if they want to recover 
their share of the property and reference 
was made in this connexion to Art. 12 (a). 
Reference was also made in this last case to 
the observations of their Lordships of the 
Privy Council in 27 I A 216, 1 one of the cases 
relied on by the trial Court. Their Lordships 
observed : 

The Limitation Aot protects bona fide purchasers 
at judicial sales by providing a short limit of time 
within whioh suits may bo brought to set them aside. 
a If the protection is to be confined to suits which 
seek no other relief than a declaration that the sale 
ooght to be set aside and is to vanish directly some 
other relief consequential on the annulment of the 
sale is sought, the protection is exceedingly small 
• • • • What is the justification for refusing to cons¬ 
true Art. 12 (a) according to its obvious meaning 
whenever a suitor goes on to pray for that relief 
which is the object, perhaps the only object, of 
„ setting aside the sale? Their Lordships hold that 
both the letter and the spirit of the Limitation Act 
require that this suit, when looked on as a suit to 
set aside the sale should fall within the prohibition 
of the article. 

9 . ('07) II C W N 1078 jflUhJ 719, Ram Taran 
Goswami v. Rameshwar Malia. 

10. (*20) 13 A I R 1926 Mad 1190 : 98 I C 31 : 51 
M L J 046, Narayana Naioken v. Venkataswami 
Naioken. 


It will appear therefore that there is d 
ample authority for the view taken by the 
Courts below that the suit was barred by 
limitation and we see no reason to take a 
different view. We accordingly dismiss the 
appeal with costs. 

G.N./r.K. Appeal dismissed . 
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Turab Khan and others — Accused 

— Respondents . 

Criminal Appeal No. 215 of 1941, Decided on 1st f 
September 1941, against order of Sessions Judge, 
Sitapur, D/- 20th December 1940. 

(a) Criminal P. C. (1898), S. 144 — Order 
under S. 144 — Prosecution for disobedience — 
Knowledge of order on accused's part can be 
presumed in certain circumstances. 

In a prosecution for disobedience of an order 
under S. 144 it is permissible to presume knowledge 
of the order on the part of the accused in certain 
circumstances. [p 41c] 

(b) Criminal P. C. (1898), S. 144 — Order 
under S 144—Validity—Only Magistrate's be¬ 
lief in existence of apprehension of nuisance or 
danger is enough — Proof of existence of such 
apprehension is not necessary. 

For the validity of an order under S. 144 it is g 
only necessary that the Magistrate issuing the order 
should believe that apprehension of nuisance or 
danger exists. No proof of existence of such appre¬ 
hension is necessary. (p 4i c ,d] 

(c) Criminal P. C. (1898), S. 144—Order under 
S. 144 disobeyed— Subsequent prosecution under 
S. 188, Penal Code—For deciding which part of 
S. 188, Penal Code, applies order under S. 144 
can alone be looked to. 


In a prosecution under S. 188, Penal Code, for 
disobedience of an order under S. 144, Criminal 
P. C., the Court can look only to the order under 
S. 144, Criminal P. C., for the purpose of deciding 
which part of S. 188, Penal Code, applies. [P 4ld.e] 

• (d) Criminal P. C. (1898), S. 144 (3)-Order 
under S. 144 (3) — Scope — Word "public* 1 in 
S. 144 (3) — Meaning-S 144 (3) includes mem¬ 
bers of public already in locality as residents as 
well as visitors from outside : 15 Luok 844 = 
(*40) 27 A I R 1940 Oudh 241=185 I 0 745 
OVERRULED. ' 


The proper interpretation of S. 144 (3) is that 
the order may be directed to a parttoular individual 
and when, because of the number of particular in¬ 
dividuals, it is impracticable that the Magistrate 
could issue notice to each one of them, he can issue 
a general order to the whole number of suoh parti 
cular individuals designated as "the public gene¬ 
rally.” and suoh order, in respect of each partioular 
individual, will have the same effect as a fl e3 
order served upon him, provided of oourse that it 
has been so promulgated that it has come to his 
knowledge. The word "publio” in S. 144 (8) does 
not only mean the corporate body pursuing ita public 
avocation, but also means the whole number of 
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particular individuals who in the circumstances 
a cannot be particularly addressed. The order will 
have effect to control either the private or public 
actions of every such individual according to its 
tenor. The intention of S. 144 (3) is to extend rather 
than to limit the scope of the order so as to in- 
elude therein members of the public who were 
already in the locality as residents as well as casual 
or frequent visitors from outside the limits of the 
particular locality within which the order is to have 
application : 15 Luck 344=(’40) 27 A I R 1940 
Oudh 241 = 185 I C 745, OVERRULED ; (’15) 2 
AIR 1915 Oudh 188, Foil.; Case law discussed. 

[P 43?,/i ; P 44a] 

(e) Interpretation of statutes — Law not clear 
-— Court can rely on maxim “argumentum ab 
inconvenienti plurium valet in lege." 

If the law is not clear the Court is entitled to 
b rely on the maxim “ argumentum ab inconvenienti 
‘ plurium valet in lege." In determining either the 
general object of the Legislature or the meaning of 
its language in any particular passage, the intention 
which appears to be most in accord with con¬ 
venience, reason, justice and legal principles should, 
in all cases of doubtful significance, be presumed to 
be the true one. [P 44 g t h ; P 45a] 

Government Advocate — for the Crown. 

AT. H. Kidwai and R. D. Seth — 

for Respondents. 

Judgment. — This is an appeal by the 
Local Government against an order passed 
by the learned Sessions Judge of Sitapur 
setting aside in appeal the conviction by a 
Magistrate of five men under s. 188 , Penal 
c Code. These men, Turab Khan, Majid, 
Sharfuddin, Rahimuddin and Jalaluddin, 
were found guilty of disobedience to orders 
promulgated by another Magistrate on 8th 
and 2lst January 1940, under S. 144, Criminal 
P. C. The appeal raises the question of the 
scope of orders issued under sub-s. (3) of S. 144 
“to the public generally when frequenting or 
visiting a particular place” and is of consi¬ 
derable importance in view of the divergence 
of opinion on this point. The first order 
issued by the Magistrate on 8th January 
reads (as translated) as follows : 

Whereas I have come to know from the report of 
the officer in charge, thana Sadarpur, that the 
Muslim residents of village Banbirpur, thana Sadar¬ 
pur, tahsil Sidhauli, are likely to sacrifice cows on 
the occasion of the Bakr Id contrary to the village 
custom, whereby it is quite possible that the rela¬ 
tions between the Hindus and Mahomedans of the 
6 aid village may become so strained that communal 
rioting and disturbance of the public tranquillity 
may ensue, I therefore issue an order under S. 144, 
Criminal P, C., and prohibit — 

(1) the sacrifice of any cow by any male or female 
within the limits of village Banbirpur and a radius 
of one mile from the centre of the said village in 
the Sadarpur police circle between the 19th and the 
25th days of January 1940, both days inclusive, and 

(2) the public in general from going about armed 
or carrying lathis, spears, bankas or any other 
similar weapons, within the said area and during 
the said period, and 


Turab Khan AIR 

as ? embIiD 8 of more than five persons in 
*?£ P o bllc sl . reet or thoroughfare within the • 
said area and during the said dates, except at the 
Wgah or mosque and there too only for the purpose 
of offering prayers at the usual time. 

It "as added that the order was passed ex 
parte in view of the emergency and that it 
would be proclaimed and affixed in English, 
Urdu and Hindi within the village of Ban¬ 
birpur. That this was done is not disputed. 
The order was proclaimed by beat of drum 
and notices were posted at public places. 
The first part of the order prohibiting cow 
sacrifice was repeated on 2lst January and 
was published as before. On 23rd January the 
station officer, Sadarpur police station, re¬ 
ported to the Sub-divisional Magistrate that / 
Turab Khan and Majid had secretly sacri¬ 
ficed a cow inside the house of Sharfuddin. 

It was added that Sharfuddin, Rahimuddin 
and Jalaluddin all lived in the same house 
and were responsible for the act. On 25 th 
January the Sub-divisional Magistrate made 
a formal complaint to the District Magistrate 
against these five men of an offence under 
S. 188 , Penal Code. 

At the trial Turab Khan admitted sacri¬ 
ficing a cow in Sharfuddin’s house, but said 
that he was not aware that cow sacrifice was 
prohibited within the house. He added that 
he had sacrificed the cow under provocation g 
because the station officer had threatened to 
fire on the Muslims if a cow was sacrificed 
and had spoken ill of Islam. Majid made a 
similar admission and explanation. He also 
said that he was not aware of any order 
having been promulgated under s. 144, and 
that the house was vacant and Sharfuddin 
was away at the time. Sharfuddin, Rahim¬ 
uddin and Jalaluddin all denied taking part 
in the sacrifice and said that they were in 
another village, Ramabhari, at the time. 
Sharfuddin said that he was arrested on his 
return to Banbirpur the same day, that is 
23rd January, and was then arrested. The h 
other two were not arrested that day. The 
principal prosecution witnesses were the 
station officer, the second officer and a const¬ 
able. They had raided the house on informa¬ 
tion given by the second officer to the station 
officer. Their evidence is to the effect that 
they saw the five men accused cutting up a 
cow, that Turab, Majid and Sharfuddin 
were arrested on the spot and that the other 
two escaped. The station officer was not 
asked why he had stated in his report that 
Turab Khan and Majid had sacrificed the 
cow and why he had suggested in it that the 
other three were responsible as residents of 
it. It might seem from his report that he 
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a meant that the act of sacrifice was done by 
the first two with the abetment of the 
other three, but if so, this must have been 
based on some information given to him. 
All that we can find on the evidence is that 
all five men were engaged in cutting up the 
cow and we consider that this justifies the 
presumption that all five took part in the 
sacrifice. That is, unless we believe the alibis 
of Sharfuddin, Rahimuddin and Jalaluddin. 
Two witnesses were called by them to prove 
this defence, but we agree with the Magis¬ 
trate that their evidence is not reliable. 

It was argued by the learned counsel for 
the accused that it was not established that 
b they had knowledge of the order. The argu¬ 
ment was largely based on a statement in 
the report of the head constable who had 
the order proclaimed by beat of drum and 
the notices posted that “the Hindus and the 
Mahomedans had gone out to their work,” 
it being contended that if they were away 
from their village they would not have heard 
the beat of drum. What exactly the head 
constable intended to imply by this state¬ 
ment we do not know, because he was not 
asked; but we find it difficult to believe 
that all the adult inhabitants had left the 
abadi and were at work in the fields so far 
e away that they could not hear the beat of 
drum. And, in any case, they would have 
seon the notices on their return. Banbirpur 
is admittedly a small village and in tho cir- 
cumstances we consider that it is permissible 
to presume knowledge on tho part of the 
accused. Moreover, the statement of Turab 
Khan goes to show that he had been express, 
ly warned by the station officer. We may 
next consider an argument on behalf of the 
accused which was not apparently put be- 

f f r fu th »r C0UrtS below ' Ifc is that the order 
of the Magistrate under S.144 was not justi- 

lied because it was not proved that there 

d existed any such apprehension of nuisance 

or danger as would warrant it. The learned 

counse conceded that for the purpose of 

B. 144 it is only necessary that the Magistrate 

issuing the order should believe that such 

S *r S1 ° n Gxi f t9 ' but he P oin ted out that 
13 s f ubsequent Prosecution under 

52®,.?.® Cou ^ bas fi nd, for the purpose 
of decidmg which penal provision provided 

therein applies, what the disobedience causes 
or tends to cause. We were not referred to 
any authority on this point, and, in the ab- 
sence of any authority, we are inclined to 
think that for this purpose the Court can 
.look only to the order under s. 144 which as 
•will be seen from the order in the present 


case, indicates under which part of S. 1SS the g 
case comes. But we need not consider this 
legal point further because we are clearly of 
opinion on the evidence that the order in 
the present case was warranted. Learned 
counsel argued from the fact that in the 
previous year an agreement had been arrived 
at between certain Hindus and Mahomedans 
of the village. The agreement (Ex. B) is on 
the record and as translated it shows that 
the signatories agreed : 

(1) That cow sacrifice will not be done in village 
Banbirpur within the knowledge of or having been 
brought to the notice of the Hindus. (2) That cow 
sacrifice will not be proclaimed nor shall there be 
any act of provocation. 

There was a third clause making certain / 
concession to the Hindus. We do not know 
what proportion of the adult male popula¬ 
tion of Banbir subscribed to this agreement, 
but in any case it does not follow, merely 
because an agreement has been arrived at 
that it will be kept. Moreover the evidence 
suggests that some Hindus at least knew 
that cow sacrifice was to be performed, in 
which case the first condition of the agree- 
raent was not satisfied. The station officer 
deposed that he had been informed by 
Hindus that cow sacrifice was to take place 
and this is supported by his report. Lastly, 
that no reliance was placed by the defence g 
on this agreement in the trial Court is 
shown by the fact that neither the station 
officer nor the second officer was cross-exa¬ 
mined about it. In these circumstances we 
have no doubt that there was good ground 
for this apprehension. We come now to tho 
more important question raised in this ap¬ 
peal, whether the first prohibition in the 
Magistrate’s order of 8th January is a legal 
order under s. 144. The Sessions Judge set 
aside the convictions and sentences of the 
accused in view of certain rulings of tho 
Allahabad and Madras High Courts and a 
recent ruling of a learned single Judge of 
this Court. He mentioned that no ruling h 
had been cited on behalf of the Crown. Sec¬ 
tion 144 provides inter alia that in cases of 
urgency a Magistrate may by a written 
order stating the material facts of the case 
and served in manner provided by s. 184 
direct any person to abstain from a certain 
act, if he considers that such direction is 
likely to prevent a disturbance of the public 
tranquillity. Under sub-s. (3) the order may 
be directed to a particular individual, or to 
the public generally when frequenting or 
visiting a particular place. Section 184 pro¬ 
vides that the order shall, if practicable, be 
served on the person concerned as a sum 


42 Ondh 


Emperor y. Turab Khan 


A. I. R. 


^ mons would be, but if it cannot be so served 
it shall be notified by proclamation and 
copies posted in such places as may be fit¬ 
test for conveying the information. This 
latter procedure is naturally the only pos¬ 
sible procedure when the order is directed 
to the public generally. It was suggested by 
the Magistrate who tried the case that the 
view taken by the learned single Judge of 
this Court in 1940 OWN 118 1 might be trea¬ 
ted as obiter, and at first sight this seemed 
to be correct, as he allowed the appeal in 
the case which came before him on the 
ground that the complaint on which pro¬ 
ceedings were taken was not in order. He 
b explained, however, that it was also neces¬ 
sary for him to consider the validity of the 
order under S. 144 as he had to decide whe¬ 
ther he should order a retrial. We do not 
think therefore that the view can be regar¬ 
ded as obiter. 

We may first briefly explain the two con¬ 
structions which have been placed on the 
provision that the order may be directed “to 
the public generally when frequenting or 
visiting a particular place.*’ There is the 
narrow construction that it contemplates 
only orders issued to the general public 
when it is apprehended that the public may 
c come in crowds from elsewhere and frequent 
or visit some specified public places and it is 
desired to have some check over them while 
they are there; and there is the wider con¬ 
struction that it includes also cases where 
individual members of the public disobey 
the order in any part of the place specified, 
whether public or private, and whether they 
live in the locality specified or visit it from 
elsewhere. In the recent case of this Court 
referred to, 1940 OWN 118 , 1 Ziaul Hasan J. 


observed: 

It appears to me that the scope of an order passed 
under S. 144 against the public generally is narrower 
than that passed against an individual and served 
personally on him. 

And referring to sub-s. (3) he remarked : 

Now although the word “public" has not j>*f n 
used with the expression “particular place still the 
law intends not only that the particular place should 
be specified but also that it should be a place which 
is frequented or visited by the public. 

In support of this view he referred to the 
Madras case in A I B 1031 Mad 242. 3 In this 
case a single Judge of the Madras High Court 
observed, with reference to the words when 
frequenting or visiting a particular place : M 

1. (’40) 27 A I R 1940 Oudh 241 : 185 I C 745:41 

CrL J 228 : 15 Luck 344 : 1940 OWN 118, Babu 

2, ' ( , 8?) P 18°AIJ > 1931 Mad 242 : 131 I C 649 : 32 

CrLJ 7G3 : M L J 370, In re Sriramamurty. 


No order can be passed against the public without 
that limitation as to place, namely that it must be * 
one, whether publicly or privately owned, which at 
the time when the prohibition operates the public 
frequent or visit. They may have a right to frequent 
the place as in highways and places of public resort 
or they may be allowed or invited to visit it as at a 
public meeting held in private premises. But the 
place must be one which is open to the public as 
such. And this involves that the public cannot be 
prohibited from putting up flags in private houses, 
first because those who put up the flags are owners 
or occupants of such houses, and second because the 
public as such neither frequent nor visit private 
houses. It is a misuse of language to call house¬ 
owners who use their houses members of the public 
for the purpose of this section. 

The only other case of the Madras High 
Court to which we were referred was 51 Mad / 
1006 . 3 In this case a Full Bench of the 
Madras High Court held that in the interests 
of the preservation of public peace it may be 
necessary to override temporarily private 
rights by issuing an order under S. 144, but 
the scope of sub-s. (3) of that section was 
not considered. We were referred to numerous 
other cases, where a narrow interpretation 
was adopted. In 14 Bom 165* an order was 
issued by a District Magistrate under S. 144, 
forbidding caste dinners to be given in the 
city of Broach owing to the prevalence of 
cholera. Shortly afterwards the accused gave 
a feast in a private house to about 500 people g 
of his caste, and was prosecuted under S. 188. 


He was convicted but his conviction was 
quashed by the Bombay High Court both on 
the ground that the order was not brought 
to his notice and also on the ground that 
the Magistrate had not power under S. 144, 
to prohibit such feasts in private houses. In 
AIR 1931 Bom 325 s another Bench of the 
Bombay High Court took an even narrower 
view. In this case the District Magistrate 
had forbidden “Prabhat Pheris” in the city 
and cantonment of Belgaum as creating a 
nuisance and inconvenience and creating 
conditions favourable to the disturbance of 
the public tranquillity. Here there was no h 
question of the order conflicting with rights 
exercised in private houses, but the Bombay 
High Court thought that all the streets of 
the city and cantonment of Belgaum could 
not be included in the expression “particular 

place.” They said : . f . lo 

To argue that though no such particular place is 
specified all the streets in the city and cantonment 

3. (’28) 15 AIR 1928 Mad 1049 

Cr L J 31 : 51 Mad 1006 : 55 M LJ 442 (FB), In 
re Visvanadha Rao. 

4. (’90) 14 Bom 165, Queen-Empress v. Lakhmidas 

5^^18 AIR 1931 Bom 325 : 134 I C 344 : 32 
CrLJ 1144 : 33 Bom L R 673, D. V. Belv. v. 
Emperor. 
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of Belganm are implied, would appear to defeat the 
a objects of the section, prohibiting as it does the per¬ 
formance of acts which would otherwise be lawful. 


With all respect we may say hero that we 
are unable to understand how this inter, 
pretation would defeat the objects of section, 
among these being included the object of 
preventing a disturbance of the public tran¬ 
quillity. In another Bombay case, AIR 1914 
Bom 19S, 6 the District Magistrate of Surat 
had issued an order prohibiting all persons 
from taking certain action with regard to 
dogs in the city of Surat and all places 
within five miles of the city. It was held 
that the case was not covered by sub-s. (3) 
& and that 

the power to direct any person to abstain from a 
particular thing is not a power to direct the public 
generally from abstaining. 


We were also referred to some Calcutta 
cases. That of 28 C W N 732 7 is not relevant 
because in that case the public had been 
forbidden to interfere with the cutting of a 
river bandh and the accused were charged 
under s. 147, Penal Code. The scope of S. 144 
was not considered. Nor is another Calcutta 
case referred to, A I R 1925 Cal 625, 8 of any 
relevance, for in that case the order directed 
the public to abstain from attending a certain 
c place and it was naturally held that such an 
order was bad, because it is not until the 
public attends the place specified that the 
order affects them. A somewhat similar case 
was that of air 1934 cal 893.® In this case 
also the public were ordered to abstain from 
holding or from attending hats, at a certain 
place. 

In 8 all 99 10 a proclamation was addres¬ 
sed t<ithe public generally, but was restricted 
in effect to cultivators, who were directed 
to refrain from spreading nightsoil on their 
fields. It was held that an order which 
affected only a portion of the community 
^ and not the public generally was not valid. 
This decision is of no assistance in the pre¬ 
sent case. In ilr (1939) all 934 n the order 


1914 Bora 198 :271C146 :16CrL J 
98 : 16 Bom L R 684, Bhagubhai Dwarkadas v. 
Emperor. 

7 r AIR 1924 CaI 996 : 84 I C 343 : 26 Cr 

a 8 t£ W N 732( Abdal Jftlil v - Emperor. 
8 . ( 25) 12 AIR 1925 Cal 625 : 86 I C 810 : 26 Cr 

L J 874 : 29 C W N 411, Ashutosh Roy v. Harish 
Chandra. 

9 1 C 3 o 4 J, 21 A 1 ? 1934 Cal 893 2 148 I C 773 : 35 Or 
Nath 81 : 88 C w N 556, Abdul Majid v.Nripcndra 

10. (*86)8 All 99: 1886 AWN 27, Queen-Empress 
v. Jokhu. 

11. (’89) 26 A I R 1939 All 746 : 185 I C 172 • 41 

J „ 121 : 1 L R ( 1939 ) All 934 : 1939 A L J 
1011 , Emperor v. Sat Narain. 


prohibited the printing or publication or e 
circulation in Allahabad Municipality and 
Cantonment of certain reports, statements 
or rumours by any written word, in news¬ 
papers or in leaflets, or by any other means. 

A single Judge of the Allahabad High Court 
held that the order was bad, as S. 144 does 
not invest a Magistrate with power to issue 
an order to the general public, but only to 
the public generally when frequenting or 
visiting a particular place. The view that 
sub-s. (3) of S. 144 may be construed in a 
wider sense than was approved in the rul¬ 
ings cited by the learned counsel for the 
respondents finds its best expression, we 
think, in a case of the late Court of the / 
Judicial Commissioner of Oudh, 18 0 C 70. 13 
In this case cow sacrifice had been prohibited 
on certain days within the city of Ajudhia 
and the facts are therefore similar to those 
in the case under consideration. Orders were 
issued to 36 individuals separately and there 
was also a general order. The arguments 
contesting the validity of the general order 
appear to have been similar to those which 
found favour iu 1940 OWN 118 1 and AIR 
1931 Mad 242. 3 The Bench of the Judicial 
Commissioner’s Court referring to sub-s. ( 3 ) 
observed : 


into ibis provision the appellants seek to read 
the word 'public 1 so that the provision would run 
'or the public generally when frequenting or visit¬ 
ing a particular public place.' We can see no justi¬ 
fication for any such interpolation .... It is quite 
clear that the proper interpretation of S. 144 (3) is 
that the order may be directed to a particular indi¬ 
vidual and that when, because of the number of 
particular individuals, it is impracticable that the 
Magistrate could issue notice to each one of them, 
ho can issue a general order to tho whole number 
of such particular individuals, hore designated as 
"the publio generally," and such order, in respect 
of each particular individual, will have the same 
effect as a separate order served upon him, provided 
of course that it has been so promulgated that it 
has come to his knowledge. The argument for the 
applicants is based upon a misapprehension of the 
word 'public'' which does not only moan hero the 
corporate body pursuing its publio avocation, but 
also means the whole number of particular indivi¬ 
duals who in the circumstances cannot be parti¬ 
cularly addressed. The order will have effect to 
control either the private or publio actions of every 
such individual according to its tenor. It is argued 
that by using the words "frequenting or visiting a 
particular place" tho Legislature intended to onaot 
that no general order could bo dirooted against 
residents, but rather that such a genoral order 
could only be directed against casual or freouent 
visitors. With this we cannot agree. The taXtlS 
of the sub-section is to extend rather than to limit 
the scope of tho order so as to inolade theroin even 
casual or frequent visitors from outside tho limits 


12. (’15) 2 A I R 1915 Oudh 188 : 27 1 O 670 • 16 
CrL J 190 : 18 OO 70, Abdul Ghafur v. Empe^ 
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of the particular locality within which the order is 
to have application. 

In the Allahabad Full Bench case of 
I L R (1941) ALL 1S6 13 it was said that the 
act of residing in a place includes the act of 
frequenting or visiting” it, and that a per- 
son who is a resident of a “particular place” 
is a person who frequents or visits it, within 
the meaning of s. 144 (3), Criminal P. C. 
It was also said that a “particular place” 
referred to in s. 144 (3) may be a large area; 
all that is necessary is that the place should 
be so sufficiently defined that the public is 
reasonably notified of its extent. In this case 
an order had been passed prohibiting within 
b the areas administered by the Cawnpore 
Municipality, the Cawnpore Cantonment 
Authority and the Juhi Notified Area Com- 
mittee any person from printing or publish¬ 
ing articles, leaflets, etc., of a specified nature. 
It was argued in the present case that the 
judgment in ILR (1941) ALL 18C 13 suggests 
that the view of the Full Bench was that 
the act forbidden must be committed in a 
public place or a place to which the public 
had access before an offence is committed. 
It is true that the Full Bench referred to 
the case in 44CWN G41 14 in which it was 
held that a Magistrate may direct the public 
c generally to abstain from a certain act, pro¬ 
vided the prohibition is limited to occasions 
on which the members of the public may 
frequent or visit a particular place, but they 
did not express their views on this ruling. 
Printing would take place in a private place, 
publication in a public place, but the Full 
Bench drew no distinction between the two 
acts forbidden in the order. So far as it goes 
therefore we think that ILR (1941) ALL 
186 13 supports the contention put forward on 
behalf of the Government in this appeal. 
The wider construction of the expressions 
'‘frequenting or visiting” and “particular 
place” has been adopted recently by a learned 
Judge of the Calcutta High Court in A I R 
1940 cal 858. 14 The headnote reads : 

The plain meaning of sub-s. (3) read in the light 
of sub s. (1) is that, in the circumstances set forth 
in sub-s. (1), a Magistrate may not only direct an 
individual to abstain from a certain act or acts but 
may also issue a similar direction to members of 
the public generally, provided in the latter case the 
prohibition is limited to occasions on which the 
members of the public may frequent or visit a 
particular place. It would not be legal to issue a 
genera l prohibition to the public to abstain from a 

13. (’41) 28 A I R 1941 All 70 : 192 I C 466 42 

Cr L J 298 : ILR (1941) All 186 : 1940 A L J 885 
(FB), Emperor v. Afaq Husain Jaubar. 

14. (’40) 27 A I R 1940 Cal 358 : 190 I C 228 : 41 
Cr L J o sA : ILR (1940) 2 Cal 110 : 44 CWN 641, 
Abu Hussain Shaik v. Emperor. 
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Sin f b a “ ° rder * tbe P Qbli0 generally to 
from a certain act on the occasion When » 

T,8,t a articular place would be 
valid. The language is also sufficiently wide to 
cover residents in a particular locality but in either 
case it is essential that the place covered by the 
order and also the act prohibited should be des- 
cribed with reasonable precision, whether such 
place be an entire district or a particular street in 
a town and whatever the nature of the prohibited 
act may be. 


In view of these decisions it certainly 
cannot be said that the narrow construction 
placed on sub-s. (3) in some cases is so mani¬ 
festly right that it is not permissible to con¬ 
sider the intentions of the Legislature apart 
from the language used. The doubt arises 
mainly from the use of the word “frequent.” / 
As frequenting” is immediately followed 
by the words “or visiting” it may be pre¬ 
sumed that it was intended to attach a 
different meaning to it. “Visiting” indicates 
entry into the locality from elsewhere, and 
might be confined to one occasion or more. 
“Frequenting” if used by itself, might indi¬ 
cate frequent visits to the locality from out¬ 
side, but as this is also implied by “visiting” 
we do not think it can bear that interpreta¬ 
tion here. Moreover, it is clearly immate¬ 
rial whether the public visit the locality on 
numerous occasions (within the dates speci¬ 
fied) or only once. Murray’s New English g 
Dictionary shows that besides the meaning 
“to visit frequently” the word is also used in 
the sense of “to be often in or about a place” 
or “to use habitually.” We believe therefore 
that it was intended by this sub-section to 
include members of the public who were 
already in the locality as residents, as well 
as visitors from outside. If the law is not 
clear we are entitled to rely on the Aaxim 
argumentum ab inconvenienti plurium 
valet in lege. Where this principle is dealt 
with in Broome’s Legal Maxims it is said 
(p. 128, Edn. 9): 

Where a statute is imperative no reasoning ab 
inconvenienti should prevail. But unless it is very h 
clear that violence would be done to the language 
of the Act by adopting any other construction, any 
great inconvenience which might result from that 
suggested may certainly afford fair ground for 
supposing that it could not be what was contem¬ 
plated by the Legislature and will warrant the 
Court in looking for some other interpretation. 

In Maxwell’s Interpretation of Statutes 

we find (p. 73, Edn. 8) : 

Before adopting any proposed construction of a 
passage susceptible of more than one meaning it is 
important to consider the effects or consequences 
which would result from it, for they often point 
out the real meaning of the words. 


And on page 169 : 

In determining either the general object of the 
Legislature, or the meaning of its language in any 
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particular passage, it is obvious that the intention 
a which appears to be most in accord with conve¬ 
nience, reason, justice and legal principles should, 
in all cases of doubtful significance, be presumed to 
be the true one. 

There can be no doubt about the incon¬ 
venience resulting from the narrow construc¬ 
tion of the sub-section under consideration, 
for, it renders it impossible*for a Magistrate 
to prohibit a large number of members 
living in the same locality from taking cer¬ 
tain action either in their own houses or 
elsewhere in thatlocality, unless he addresses 
the order to each resident individually, 
which would generally be an impossibility 
in cases of urgency. Section 144, it should 
b not be forgotten, provides for “temporary 
orders in urgent cases of nuisance or appre¬ 
hended danger” and where immediate pre¬ 
vention or speedy remedy is desirable. And 
the appeal to reason has equal force. That 
an order such as we are considering would 
be perfectly valid if addressed to an indivi¬ 
dual is not disputed and cannot be disputed. 
Is there any reason why it should not be 
made possible to address the order to the 
public generally, so as to make it binding on 
all individual members of the public who 
have notice of it and who may be affected 
by it ? We can conceive of none. And the 
c provision being so necessary and reasonable 
is there any reason to think, apart from the 
fact that the sub-section might bear a diff. 
erent construction, that the Legislature in¬ 
tended to restrict its operation to this 
narrow construction ? We consider therefore 
that we should revert to the view which was 
adopted by the late Court of the Judicial 
Commissioner in 18 o c 70 12 and construe 
the section in its wider and more reasonable 
sense. We accordingly allow this appeal, set 
aside the order of the Sessions Judge and 
restore the order of the Magistrate convict, 
ing and sentencing the five accused under 
d S-188. Penal Code. The three accused sen¬ 
tenced to imprisonment must surrender and 
servo out their sentences. 

G.N./r.k. Appeal allowed. 
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Bennett and Madeley JJ. 

Emperor 

v. 

Gaya Din and others — Accused. 

Re J°‘ A PP ,d - No. 48 of 1941, Decided 
on 14thi August 1941, for revision of order of Sess 
Judge, Fyzabad, D/- 13th December 1940. 

©I ( 1938 )* s f irst r 0ffe J nd I ers ’ Probation Act (6 
S « 4 “ ConvictI °n oi reused under 

S. 147 and Ss.323 and 149, Penal Code, justified 


—Fact that one of their party was killed in fight 
provoked by them is no ground for releasing e 
them under S. 4. 

Where the conviction of the accused under S. 147 
and S. 323 read with S. 149, Penal Code is justified, 
the fact that one of their party was killed by the 
other party in the fight provoked by him and them 
is not a good reason for letting them ofl under S. 4, 
of the Act on their furnishing security for good 
behaviour in future. (P 46a] 

(b) Criminal trial—Evidence—Eye-witnesses 
—Duty of prosecution to produce — Withhold¬ 
ing of, by prosecution—Justification. 

Although it may not be necessary for the prosecu¬ 
tion to call all the eye-witnesses, it does not follow 
that they should all be withheld. The Public Pro¬ 
secutor ought to produce at least one of them. The 
mere possibility or even probability of their story 
being untrue in some respects is not sufficient justi- / 
fication for not producing them : (’33) 20 A I R 
1933 Oudh 265 ; ('36) 23 A I R 1936 P C 289 and 
(*15) 2 A I R 1915 Cal 545, Ref . ; (’32) 19 A 1 R 
1932 Cal 118, Expl. [P 48a, b] 

H. K. Ghosh — for the Crown. 

E. P. Misra — for Accused 1 to 5. 

Order. — Gaya Din, Deota Din, Gauri 
Shankar, Shambhu and Ram Naresh were 
convicted by the learned Sessions Judge of 
Pyzabad on charges under s. 147 and s. 323 
read with S. 149, Penal Code. The Sessions 
Judge ordered them to be released under 
S. 4, U. P. First Offenders Probation Act on 
their furnishing security to appear and re¬ 
ceive sentence when called upon within one g 
year and in the meantime to keep the peace 
and be of good behaviour. Notice was issued 
to them by a learned Judge of this Court to 
show cause why the sentence should not 
bo enhanced. The Sessions Judge found that 
these men deliberately attacked another party 
of men as the result of a grievance arising 
out of cattle trespass. A free fight followed 
in which several members of the other party 
received simple injuries, while one member 
of the attacking party, Kaunsla by name, 
was killed, being speared through the abdo¬ 
men. A man named Chandra Shekhar was 
convicted by the Sessions Judge in a oross 
case under S. 802 , Penal Code and sentenced h 
to transportation for life for murdering 
Kaunsla but the conviction and sentence 
were set aside by this Court on appeal, it 
being found that he had acted in the exercise 
of the right of private defence. The Sessions 
Judge dealt leniently with the five men whose 
cases are now under consideration, “consider¬ 
ing that the accused have already suffered 
m the death of one of their party and that 
it will not serve any useful purpose in send- 
ing these persons to jail." 

Having regard to the frequency of offences 
of this nature and the desirability of dis- 
oouraging them we do not think that suffi- 
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a cient reason has been given by the Sessions 
Judge for releasing these persons (except 
perhaps in the case of Shambhu whose age 
is given as 16 years) on their furnishing 
security for their good behaviour in future. 
If their conviction is justified we think that 
to send them to jail might very well serve a 
useful purpose and we do not agree that the 
fact that one member of their party was 
killed in a tight provoked by him and them 
is a good reason for letting them off so 
lightly. Their learned counsel has, however, 
argued, as he is entitled to do under sub-s. (6) 
of S. 439, Criminal P. C., that their convic¬ 
tion was not justified. 

k The first information report in this case 
was made by Partap Narain, one of the four 
men who are alleged to have been injured 
by members of the party whose cases we 
are now considering. The Sessions Judge 
found that the story told in that report was 
partially false, and we understand that it 
was on this account that none of these four 
persons was produced in the Sessions Court 
to support the prosecution case. The prose¬ 
cution case rested entirely on the evidence 
of two witnesses named Chaitu and Audhu, 
who are uncle and nephew. Neither of these 
witnesses was named in the first information 

c report, and their statements were not re¬ 
corded by the investigating Sub-Inspector 
for more than ten days after the occurrence. 
He arrived soon after the occurrence and 
recorded the statements of some other wit¬ 
nesses. He admitted that the names of these 
witnesses were not mentioned to him on that 
occasion. The Sessions Judge observed that 
the learned Government Pleader preferred 
to put up in Court only that story which 
was supported by disinterested persons and 
which justified sending the case to Court, 
and he expressed the opinion that the Gov¬ 
ernment Pleader acted perfectly rightly in 

d adopting this course. It has also been sug¬ 
gested that Partap Narain may have omitted 
the names of these witnesses from the first 
information report because he knew that, 
though witnesses of the occurrence, they 
were disinterested witnesses who would not 
support in toto his own story which was 
partially false. That no doubt is a possible 
explanation of why these witnesses were not 
named in the first information report and 
we have given due consideration to it. 

But after carefully examining the evidence 
of these witnesses and considering it with 
the failure to produce them before the in¬ 
vestigating Sub-Tnspector on his first visit 
to the village, wo have come to the conclu- 
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sion that they are unreliable. The Sessions 
Judge himself has pointed out certain in- e 
consistencies and contradictions in their 
statements. They may have been disin¬ 
terested witnesses in some degree, since they 
are connected with both parties, but this by 
itself is not sufficient to justify the finding 
that they were present at the time of the 
occurrence and have given a true account 
of it. It is quite possible that during the 
appreciable interval which elapsed between 
the occurrence and their statements to the 
police some influence was brought to bear 
upon them to depose as they did. We may 
mention that they were the principal wit¬ 
nesses in the cross-case also, where the report / 
made by Kaunsla (who died the next day) 
was also found by the Sessions Judge to be 
false. The Bench of this Court who heard 
the appeal of Chandra Shekhar in that case, 
after examining the evidence of these wit¬ 
nesses, came to the conclusion that it would 
not be safe to place any reliance upon it. In 
arriving at the same conclusion, however, 
we have not been influenced in any way by 
the view taken in that appeal. Learned 
counsel for the persons convicted in the pre¬ 
sent case did not in fact refer to it, and we 
formed our conclusion as to the value of the 
evidence of these witnesses solely on the g 
arguments based on the inconsistencies in 
their evidence and the delay in their pro¬ 
duction. We might also mention that almost 
the solo question before us for consideration 
is which party were the aggressors, and on 
this point the witness Chaitu was unable to 
depose at all, because he did not purport to 
arrive on the scene until after the fight 
commenced. Consequently the conviction of 
these persons is really based on the sole evi¬ 
dence of Audhu, and he is, we think, the 
more unreliable of the two. 

It is, we consider desirable that we should 
express our opinion as to the expediency of ^ 
the course adopted by the prosecution in not 
producing any of the four men who were 
undoubtedly eye-witnesses since they are 
admitted to have been present and to have 
received injuries. So far as the main facts 
of the occurrence are concerned, the version 
given in the first information report of Par- 
tap Narain would not appear to differ greatly 
from the prosecution case eventually put 
forward. It differed actually only as regards 
the motive, alleging that the fight folio we 
the remonstrance of Chandra Shekhar wit 
Kaunsla and another member of the latter s 
party about their cattle having grazed on 
Chandra Shekhar’s field. The case eventually 
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put forward by the prosecution wa3 that 
° the quarrel took place because the cattle of 
Chandra Shekhar or some other member of 
his party had been grazing on the land of 
Kaunsla. This is not, we think, a matter of 
very great importance or significance. It was 
not unnatural that Pratap Narain should 
give a different version on this point, since 
the other version might be thought to con¬ 
stitute extenuating circumstances on the part 
of Kaunsla and his party and put Chandra 
Shekhar’s party to some extent in the wrong. 
The report said nothing about Kaunsla being 
struck with a spear, and this omission too is 
natural if, as has been found, Kaunsla’s 
b death occurred as the result of his being 
speared by Chandra Shekhar. The fact that 
the four persons who were injured on 
Chandra Shekhar’s side might have suppor¬ 
ted the first information report as regards 
the motive and might have expressed ignor¬ 
ance about the circumstances of Kaunsla’s 
death does not, we think, furnish sufficient 
ground for not producing them. On the 
question of the duty of the prosecution in 
such cases we have been referred to a num¬ 
ber of cases. 


In 10 0 W N 110S 1 at page 1113 strong dis¬ 
approval was expressed of the conduct of the 
c prosecution in refusing to tender in evidence 
the report of the chemical examiner and of 
the imperial serologist because that evidence 
did not support the prosecution case. It was 
said that the duty of a Public Prosecutor is 
not merely to secure the conviction of the 
accused at all costs, but to place before the 
Court whatever evidence is in the possession 
of the prosecution, whether it bo in favour 
of or against the accused and to leave the 
Court to decide upon all such evidence, 
whether the accused had or had not com¬ 
mitted the offence with which he stood 
charged. Wo were referred for the other 
d view to certain observations of their Lord- 
ships of the Privy Council in the case in 
A I R 1936 p o 289 s at p. 299. It was said in 
this case : 


It is said that the state of things above described 
arose because of a supposed obligation on the prose- 
cution to call every available witness on the prin¬ 
ciple laid down in such a case as 42 Cal 4223 to the 
effect that all available eye-witnesses should be call- 
ed by the prosecution even though, as in the case 
cited, their names were on the list of defence wit- 

1. (’33) 20 A IR 1933 Ondh 265 : 14S I C 470 • 34 
1009 : 10 OWN 1108, Ghirrao v. Emperor 
2 ' < 315 23 A I R 1936 P C 289 : 164 I 0 546 : 87 
® 63 - Stephen Seneviratne v. The King. 
M?* >2A B 1915 Cal 646 : 27 I C 654 : 16 

kn L Rni 7 ° p 4 ° al 422 : 19 0 W N 28, Ram Ran- 
jan Roy v. Emperor, 


nesses. Their Lordships do not desire to lay down 
any rules to fetter discretion on a matter such as 6 
this which is so dependent on the particular cir¬ 
cumstances of each case. Still less do they desire to 
discourage the utmost candour and fairness on the 
part of those conducting prosecutions; but at the same 
time they cannot, speaking generally approve of an 
idea that a prosecution must call witnesses irres* 
pective of considerations of number and of reliabi¬ 
lity, or that a prosecution ought to discharge the 
functions both of prosecution and defence. If it does 
so confusion is very apt to result, and never is it 
more likely to result than if the prosecution calls 
witnesses and then proceeds almost automatically 
to discredit them by cross-examination. Witnesses 
essential to the unfolding of the narrative on which 
the prosecution is based, must, of course, be called 
by the prosecution, whether in the result the effect 
of their testimony is for or against the case for the 
prosecution. / 

In the Calcutta case referred to, 42 cal 
422, 5 it was said that the purpose of a crimi¬ 
nal trial is not to support at all costs a 
theory, but to investigate the offence and to 
determine the guilt or 'innocence of the 
accused; and that the duty of a Public Pro¬ 
secutor is to represent not the police but the 
Crown. He should, therefore, in a capital 
case, place before the Court the testimony 
of all the available eye-witnesses, though 
brought to the Court by the defence, and 
though they give different accounts. It was 
also said that where witnesses who from 
their connection with the transaction in g 
question must be able to give important 
information are not called without sufficient 
reason being shown, the Court may properly 
draw an inference adverse to the prosecu¬ 
tion. This ruling of the Calcutta High Court 
is said to have been dissented from in a later 
case of the same High Court, 68 cal 1385, 4 
but we do not find that this is altogether 
correct. It was indeed said in the later case 
that the fact that certain persons are men. 
tioned in the first information report as 
being witnesses of the occurrence complained 
about does not in itself make it necessary 
for the prosecution to call any one of them. 
The only witnesses whom the proseoution h 
need call are those who know the facts and 
are able and willing to give truthful evidence 
which is relevant to the charge. Reference 
was made in this case to 42 cal 422 3 and it 
was said that "the decision and the remarks 
therein seem to be quite correct”. At the 
same time it was also said that it is the duty 
of the investigating authorities to decide who 
were relevant eye-witnesses of the occur¬ 
rence and that if these authorities come to 
t he conclusion that certain persons named 

471*32) 19 A I R 1932 Cal 118 : 135 I C 443 • 33 
Cr L J 136: 68 Cal 1835, Girishohandra Namadas 
v. Emperor. 
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eye-witnesses and cannot give any relevant 
evidence it is no part of the duty of the pro¬ 
secution to call them. In the present case, 
however, there can be no doubt about the 
presence of the four injured persons at the 
scene of the occurrence, or of their ability 
to give relevant evidence. We do not think, 
therefore, that the case in 53 Cal 1335 4 sup¬ 
ports the view of their duty taken by the 
prosecution in the present case. We regard 
the evidence of one or more of these wit¬ 
nesses as essential to the unfolding of the 
narrative on which the prosecution was 
based. 

& We do not say that it was necessary for 
the prosecution to call all four injured per¬ 
sons but we do not think that they should 
all have been withheld. Learned counsel 
for the Crown conceded that it would have 
been wiser for the Public Prosecutor to have 
produced at least one of them. The mere 
possibility or even probability of their story 
being untrue in some respects was not suffi¬ 
cient justification for withholding them. In 
deliberately withholding them and produc¬ 
ing other witnesses, neither named in the 
first information report, nor produced before 
the investigating police at the first oppor- 

5 tunity, the prosecution invited the finding 
that these witnesses were no more reliable 
than those named in the report—a finding 
which on a consideration of their evidence 
we believe is justified. For the reasons which 
we have given we do not consider that the 
guilt of any of the accused was satisfactorily 
established in this case. We accordingly 
discharge the notice, set aside the convictions 
of these five persons and the order passed 
against them by the Sessions Judge under 
the U. P. First Offenders* Probation Act. 
Three of the persons concerned are in jail in 
another connexion. We discharge the sureties 

l of the other two who are on bail. 

G.N./r.k. Convictions set aside . 
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Kameshwar Datt Ram — Plaintiff — 

Appellant 

v. 

Kesho Dat Ram and another — 

Defendants — Respondents. 

Second Appeal No. 223 of 1938, Decided on 18th 
August 1941, against order of Civil Judge, Gonda, 
D/- 10th Mar 1938. 

Hindu lav>/^Widow—Deed held did not con¬ 
fer merely ]*ie estate but amounted to gift — B 
partitioning his village between bis sons R and 


f'™ **** shares and gifting plot of land in vU- 
lage to his wife D for maintenance — D entered « 
as under-proprietor in respect of land and con¬ 
tinuing as such till her death - son J suc- 
ceedmg to his half share in village and gifting 
it to his son K — Both under-proprietary and 
proprietary rights kept alive as mutually dis- 
tinct without intention of coalescing them-On 
D s death land held devolved upon J and S to 
exclusion of K who had no right to succeed in 
presence of his father. 

B partitioned his village by a deed in equal 
shares to his two sons, R and S. A plot of land mea¬ 
suring 125 bighas valued at Rs. 1000 was expressly 
carved out from the village for the maintenance 
ot B s wife D and was entered in her name in the 
khewat as her under-proprietary holding. The deed 
nowhere used the words that the grant of the land 
^as a grant for life nor did it restrain alienation on / 
B's part. Nor was there any provision in the deed ' 
regulating the ultimate destination of the property 
upon D's death. The entry in the khewat of D as 
an under-proprietor in respect of the 125 bighas 
continued up to the moment of her death. There 
was nothing in the deed to show any intention that 
under-proprietary rights shall coalesce into the pro¬ 
prietary rights on D’s death. Upon her death, the 
under-proprietary rights were mutated in favour of 
R and S as a heritable tenure. During D's lifetime 
R's son J who had succeeded to R's interest gifted 
his half share in the village to his son K: 

Held that the words “estate of guzara” in the 
deed did not describe the quality of the estate con¬ 
ferred upon or taken by D as being merely a life- 
estate and having regard to the context, the sur¬ 
rounding circumstances and the conduct of the 
parties, the words must be taken as descriptive of 9 
the motive of the gift. The conduct of the parties 
was consistent with the intention deducible from 
the language of the deed that the object in reserv¬ 
ing the 125 bighas of land in favour of D was to 
keep it as separate and distinct from the proprie¬ 
tary share and since the under-proprietary rights 
and the proprietary rights were kept alive as mutu¬ 
ally distinct rights without any intention of < oale- 
scing them, the land on D's death did not merge 
in the proprietary right but devolved upon J and 
5 to the exclusion of K who had clearly no right 
to succeed in the presence of his father: (’34)21 
AIR 1934 Oudh 47 and (*19) 6 A I R 1919 Cal 
642, Rcl. on. (P 50b,c,d,c) 

H. N. Misra — for Appellant. 

K. P. Misra — for Respondent 1. 

Respondent 2 in person. h 

Judgment. — This is second civil appeal 
arising out of a suit for a declaration, which 
has been decreed by the civil Judge of 
Gonda reversing the judgment and decree 
of the Munsif. One Balgovind had two sons, 
Rajeshwari Dutt and Suraj Dutt. Rajesh- 
wari Dutt has a son Jagdish Dutt, defen¬ 
dant 2 , and Jagdish Dutt’s son is Kamesh- 
war Dutt, plaintiff. Mt. Ram Dei was the 
mother of Rajeshwari Dutt and Suraj Dutt. 
Balgovind possessed property in four vil¬ 
lages in Gonda District including village 
Sirehna, and one village in District Basti. 
On 5th March 1896 he executed a deed of 
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^ partition in which he gave equal shares to his 
two sons, Rajeshwari Dutt and Suraj Dutt, 
in village Sirehna, the other three villages 
in Gonda District having been sold off in 
execution of decrees. He also gave 125 bighas 
of land valued at Rs. 1000 for the mainten¬ 
ance of his wife, Mt. Ram Dei. He retained 
the village in Basti District for himself. On 
5th August 1926, Jagdish Dutt, who had suc¬ 
ceeded to the interest of Rajeshwari Dutt, 
gifted his entire property including his half 
share in village Sirehna in favour of his in¬ 
fant son Kameshwar Dutt, plaintiff. Mt. 
Ram Dei died in 1923 and upon her death 
mutation in respect of the 125 bighas was 
^ made in the names of Suraj Dutt and Jag¬ 
dish Dutt in equal moieties. On 18th March 
1936, the half share of Jagdish Dutt was, 
however, mutated in favour of the plaintiff. 
Kesho Dutt Ram, defendant 1 , held a simple 
money decree against Jagdish Dutt, defen¬ 
dant 2 , and in execution of that decree at¬ 
tached the half share of Jagdish Dutt in 
village Sirehna as it was recorded in his 
name at that time. Kameshwar Dutt, plain¬ 
tiff, filed an objection under o. 21, R. 53, Civil 
P. C., objecting to the attachment of the 
property. This was dismissed. Thereupon, 
the plaintiff filed the present suit for a de- 
c claration that Jagdish Dutt was not the 
owner of the aforesaid half share in village 
Sirehna and the same was not liable to at¬ 
tachment and sale in execution of the decree 
by defendant 1 against defendant 2 . 

Defendant l contested the suit. He chal¬ 
lenged the deed of gift in favour of the 
plaintiff and pleaded that even if it was valid 
the plaintiff was not the owner of the at¬ 
tached share. The learned Munsif held that 
as Ram Dei held 125 bighas for her mainten¬ 
ance and as this right terminated on her 
death, the said area merged in the rest of 
Balgovind s property and belonged to those 
<2 persons, who owned the rest of Balgovind's 
property, namely the plaintiff and Suraj 
Dutt, who consequently became owners of 
the 125 bighas of land in equal moieties. De¬ 
fendant 2 was, therefore, not held to be the 
owner and consequently the suit was decreed. 
The learned Civil Judge held that being a 
guzara the right of Mt. Ram Dei was per¬ 
sonal and was for life only and that on her 
death half of the guzara land reverted to 
•defendant 2 and not to the plaintiff. It is 
agreed by counsel on both sides that there is 
a considerable confusion of thought in the 
judgment of the lower appellate Court that 
it is difficult to follow his reasoning at more 
places than one, 
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The contention urged by learned counsel 
on behalf of the appellant is twofold. The 
first contention is that by the deed of parti¬ 
tion in 1896 the sons were made owners in 
equal shares of village Sirehna subject only 
to a charge of maintenance in respect of the 
125 bighas of land in favour of their mother, 
Mt. Ram Dei. The second contention is that 
the aforesaid deed of partition granted a life 
interest to Mt. Ram Dei and the remainder 
vested from that very moment in favour of 
the sons. This vested remainder devolved on 
Jagdish Dutt, who transferred it by means 
of a gift in 192G. It is thus argued that when 
the vested remainder fell in possession in 
1923 the plaintiff became the owner of the 
vested remainder by virtue of the deed of 
gift. 

In my opinion, neither of these two con¬ 
tentions has any substance. As regards the 
first contention, the language of the deed 
precludes the idea that Balgovind intended 
to create a charge upon village Sirehna in 
respect of 125 bighas. The deed clearly re¬ 
cites that Balgovind had lost three villages 
in district Gonda in execution of decrees 
passed against him and the only village left 
in that district was Sirehna. Balgovind’s 
elder son, Rajeshwari Dutt, since attaining 
majority, had been insisting upon partition 
of his share. Accordingly, ho (Balgovind) 
partitioned village Sirehna in equal shares 
to his two sons, Rajeshwari Dutt and Suraj 
Dutt, then minor. He, however, made a 
clear reservation in respect of the 125 bighas 
of land in favour of his wife, Mt. Ram Dei. 
There is no doubt that the deed clearly ack¬ 
nowledges that the two sons were entitled 
to one-third share in the entire property but 
Balgovind preferred to give them half and 
half in the only village left in Gonda district 
and retained the village in Basti district for 
himself as his one-third share. There are no 
words in the document indicative of an in¬ 
tention on the part of Balgovind to oreate a 
charge on the shares of the sons for the 
maintenance of Mt. Ram Dei. As a matter 
of fact, land measuring 125 bighas and valued 
at Rs. 1000 was expressly carved out from 
village Sirehna for the maintenance of Mt. 
Ram Dei so that it must be taken that Mt. 
Ram Dei was to take possession of this 125 
bighas of land and maintain herself out of 
it. The land was entered in the name of 
Mt. Ram Dei in the khewat as her under¬ 
proprietary holding. Whatever the rights of 
Mt. Ram Dei may be in the aforesaid 125 
bighas, there can be no question that the 
deed did not transfer these 125 bighas to the 
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a two sons as owners subject only to a charge 
of maintenance in favour of their mother. 
I, therefore, overrule this contention. 

As regards the second contention, I am 
not prepared to endorse the finding of the 
lower appellate Court that only a life inter, 
est was created in the 125 bighas of land in 
favour of Mt. Ram Dei. The deed nowhere 
uses the words that the grant of this land 
was a grant for life nor does it restrain 
alienation on her part. Apart from this, 
there is no provision in the deed regulating 
the ultimate destination of the property 
upon the death of Ram Dei. It appears that 
Mt. Ram Dei’s name was entered as an 
0 under-proprietor in respect of the 125 bighas 
and the entry' continued as such up to the 
moment of her death. Mt. Ram Dei further 
transferred some plots in 1903 to certain 
persons: vide Ex. A-l.' There is nothing in 
the deed to show that there was any intention 
that under-proprietary right shall coalesce 
into the proprietary rights on the death of 
Mt. Ram Dei. Upon her death in 1928, these 
under-proprietary rights were mutated in 
favour of Rajeshwari Dutt and Suraj Dutt 
as a heritable tenure. The words “estate of 
guzara” did not describe the quality of the 
estate conferred upon or taken by Mt. Ram 
c Dei and having regard to the context, the 
surrounding circumstances and the conduct 
of the parties, the words must be taken as 
descriptive of the motive of the gift. It must 
be presumed, therefore, that the conduct of 
the parties was consistent with the intention 
deducible from the language of the deed 
that the object in reserving the 125 bighas of 
land in favour of Mt. Ram Dei was to keep 
this land as separate and distinct from the 
proprietary share. It may also be remarked 
in this connexion that the deed of gift does 
not purport to give away the under-pro- 
prietary rights in the 125 bighas nor could 
d it have been possible for the donor to deal 
with this property as Mt. Ram Dei was alive 
at the time of the gift and was holding the 
property in her own right. 

It was held in 10 O. W. N. 1263 1 that where 
in the revenue papers the under-proprietary 
•tenure has been entered separately from the 
proprietary tenure and these entries were 
maintained successively when one person 
has succeeded in possession by another as 
regards this tenure in order to prove merger 
it is necessary’ to show that there was such 
a coalescence of right meant to be accom- 

1. (’34) 21 A.I.R. 1934 Oudh 47: 147 I.C. 1011: 10 
O.W.N. 1263, Maula Bakksh v. Special Manager 
Court of Wards, BnJrampur Estate. 
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plished as to extinguish that separation of 
title which the records contain. It has also * 
been held that there has been no merger of 
the subordinate rights into the superior 
rights if the two interests have been kept 
alive as mutually distinct rights : vide 23 
C. w. n. 830.“ In this view of the matter, the 
argument about the life estate and the vested 
remainder cannot be accepted. The position, 
therefore, is that upon the death of Mt. Ram 
Dei in 1928 the property devolved upon 
Jagdish Dutt and Suraj Dutt to the exclu¬ 
sion of the plaintiff, who has clearly no 
right to succeed in the presence of his father. 
The result is that the appeal fails and is 
dismissed with costs. / 

G.N./R.K. _ Appeal dismissed . 

2. (’19) 6 A.I.R. 1919 Cal. 642: 51 I.C. 369: 23 C.W, 

N. 830 : 29 C.L.J. 427, Ram Bissen Dutt v. Hari- 
pada Mukerjee. 
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Agarwal J. 

Chandra Kumar Dikshit — 

Complainant — Applicant 
v. 

Pt. Eamesh Chandra Pandey — 

Opposite Party , 

Criminal Revn. Appln. No. 114 of 1941, Decided f 
on 10th September 1941, against order of Addl. 
Sess. Judge, Lucknow, D/- 23rd May 1941. 

(a) Jurisdiction—Consent of parties cannot 
vest jurisdiction. 

The consent of the parties cannot vest jurisdic¬ 
tion in any Court and, therefore, it is open to an 
appellant to plead that the Court in which he had 
filed his appeal had no jurisdiction to entertain it. 

[P 526] 

(b) Criminal P. C. (1898), Ss. 195, 476 and 
476B — Oiience under Ss. 172 to 188, Penal 
Code —Public servant concerned or public ser¬ 
vant to whom he is subordinate can make com¬ 
plaint — Public servant when subordinate to 
appellate Court as defined in S. 195 (3) — First 
Class Magistrate appointed under S. 12, Crimi¬ 
nal P. C., refusing to make complaint under h 
S. 182, Penal Code — Appeal lies to District 
Magistrate and not to Sessions Judge. 

Sections 195, 476 and 476B together make it 
clear that in case any offence under Ss. 172 to 188, 
Penal Code, is committed the. public servant con¬ 
cerned or the public servant to whom he is subor¬ 
dinate can make a complaint. There is a difference 
between the words 'public servant' and ‘Court’ as 
used in S. 195, Criminal P. C. Even if a public 
servant is a Court he is subordinate to the appel¬ 
late Court as defined in S. 195 (3), Criminal P. C., 
only when the offences are those mentioned in 
els. (b) and (c) but not in respect of offences men¬ 
tioned in cl. (a). Consequently, an appeal from an 
order of a First Class Magistrate appointed under 
S. 12, Criminal P. C., refusing to make a com- 
plaint under S. 182, Penal Code, lies to the District 
Magistrate and not to the Sessions Judge : ( 27) 14 
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Pandit Ramesh Chandra Pandey on 5th Q 
July 1937. According to the allegations of 
the petitioner, a sum of Rs. 8000 was agreed 
to be paid in connexion with the marriage 
out of which amount there were cash certi¬ 
ficates of the value of Rs. 3500 in the name 
of the petitioner's sister, Rs. 3000 were to be 
paid at the time of gnuna and Rs. 200 were 
to be spent otherwise, that when the mar¬ 
riage party reached the petitioner’s house, 
the opposite party insisted on having Rs. 
3000 in cash which were agreed to be paid 
at the time of gauna and the petitioner had 
to pay that amount to save the situation but 
it was agreed between the parties that that 
amount would be invested in the name of / 
the petitioner's sister, that the opposite 
party began to ill-treat his sister and so he 
brought her to his house and that there was 
an exchange of notices between the parties 
and ultimately the present petitioner filed a 
complaint on 15th April 1910, under Ss. 40G, 
120 and 120B, Penal Code, against the oppo. 
site party and 26th June was fixed for the 
hearing of that complaint. That complaint 
is still pending. On 19th June 1910, Ramesh 
Chandra Pandey, opposite party, filed a com¬ 
plaint under ss. 317 and 506, Penal Code, 
against the present petitioner and an appli¬ 
cation under s. 100 , Criminal P. C., was also g 
made on that very date and a notice was also * 
issued to the present petitioner to produce 
the girl. The girl was produced on 20th June 
1910, and was examined by Mr. Jyoti Prasad 
and after examining her, he dismissed the 
complaint. The petitioner had applied on 
20th June, to Mr. Jyoti Prasad when he was 
producing his sister that the complaint was 
false and the opposite party should be prose¬ 
cuted under S. 182. 

After the complaint was dismissed the 
petitioner mado an application on 1st July 
1910, that the opposite party be prosecuted 
under Sections 182, 193 and 211 , Penal Code. 
Mr. Jyoti Prasad was City Magistrate when $ 
he dismissed the complaint. He was subse 
quently Additionality Magistrate and under 
the orders of the District Magistrate the 
application of the present petitioner that the 
other side be prosecuted was transferred to 
his Court. Soon after Mr. Jyoti Prasad was 
made Sub-divisional Officer, Lucknow, and 
that application was again transferred to his 
Court under the orders of the District Magis- 
fj* 4 ®- ^ r - Jyoti Prasad refused to prosecute 
the other side The present petitioner filed 
an appeal in the Court of the Sessions Judge 
but asked him to transfer the appeal to some 
other Court as he hod heard a case between 
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A.I.B. 1927 Pat. Ill ; (’27) 14 A.I.R. 1927 All. 828 
a And (’27) 14 A.I.R. 1927 Oudh 51, Rcl. on ; (’19) 6 
A.I.R. 1919 Mad. 610 and (*22) 9 A.I.R. 1922 Bom. 
453, Dissent. (P 52/t ; P 53 a y e] 

(c) Criminal P. C. (1898), Ss. 9, 193 (2) and 
409 — Additional Sessions Judge can hear ap¬ 
peals which lie to Sessions Judge — Sessions 
Judge can transfer any appeal to Additional 
Sessions Judge. 

The effect of Ss. 9, 193 (2) and 409 is that an 
Additional Sessions Judge can hear all the appeals 
which lie to the Sessions Judge and the Sessions 
Judge has power to transfer any appeal he likes in¬ 
cluding an appeal from an order under S. 195, Cri¬ 
minal P. C., to the Court of Additional Sessions 
Judge. The Court of the Sessions Judge to which 
appeals lie includes both the Sessions Judge and 
the Additional Sessions Judge : (’20) 7 A. I. R, 
Z> 1920 Bom. 415 and (’19) 6 A. I. R. 1919 Pat. 362, 
Approved ; (’24) 11 A.I.R. 1924 Oudh 239; (’38) 25 
A.I.R. 1938 Lab. 641 ; 68 I.C. 412 (Lah.); (*28) 15 
A.I.R. 1928 Oudh 494 and (’35) 22 A.I.R. 1935 All. 
212, Disiing. (p 54a,/] 

(d) Criminal trial — Jurisdiction — J, City 
Magistrate, dismissing R's complaint against A 
before him — Application to J by A for prose¬ 
cuting R under S. 211, Penal Code — J, after 
hearing application partly, transferred as Addi¬ 
tional City Magistrate and subsequently ap¬ 
pointed Sub-Divisional Officer and retaining A's 
application on his file under District Magis¬ 
trate's orders and also by consent of parties 
—Disposing of A's application by J as Sub- 
Divisional Olficer held irregularity curable 
under S. 531, Criminal P. C— A held could not 
question J's jurisdiction. 

«/, the City Magistrate, dismissed a complaint 
filed before him by R against A. Subsequently, A 
made an application to J for the prosecution of R 
under S. 211, Penal Code. After hearing the appli¬ 
cation in part, J was transferred os Additional City 
Magistrate and subsequently appointed as Sub- 
Divisiona! Officer but retained the application on 
lus file under the orders of the District Magistrate 
and by consent of parties. The application was 
finally dismissed by J as Sub-Divisional Officer : 

. IIeld that the disposal of A's Application by J 
after he ceased to be City Magistrate was a mere 
irregularity curable under S. 531, Criminal P. C. 

[P 64g] 

Held further that having consented, it was not 
.open to -4 to question J's jurisdiction to dispose of 
the application. 5ih] 

G ‘ Ch <*tkrji and Iqbal Narain Masaldan — 

o o p* # ^ for Applicant. 

6 . 6. Uiaudhry — for Opposite Party. 

Order. — This is a criminal revision 
under ss .*435 and 439 , Criminal P. C., for 
revising the order dated 23rd May 1941 
passed by Mr. Pratap Shankar, Additional 
Sessions Judge, Lucknow, dismissing the 
appeal of the present petitioner which had 
been filed by him under s. 47GB, Criminal 

j r."-n again A the ordec of Rai Bahadur 
Jyoti Prasad, Magistrate, first class, Luck- 

now, dated 23rd September 1940 . The pre¬ 
sent petitioner Chandra Kumar Dikshit’s 
siater was married to the opposite party 
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a the parties in which cognate matters were 
involved. That appeal was then transferred 
to the Court of the Additional Sessions Judge 
Mr. Pratap Shankar who dismissed it. The 
petitioner has now come in revision to this 
Court. 

The first ground taken by the petitioner is 
that his appeal from the order of Mr. Jyoti 
Prasad refusing to prosecute the opposite 
party for the offence under S. 182 did not lie 
to the Sessions Judge and the Additional 
Sessions Judge was not competent to decide 
whether prosecution under s. 182 of the oppo¬ 
site party should be launched or not. It is 
argued on behalf of the other side that the 
b applicant himself preferred the appeal and 
so he could not argue before the Additional 
Sessions Judge that no appeal lay to him. 
I think the consent of the parties cannot vest 
jurisdiction in any Court. Section 195, Cri¬ 
minal P. C., is divided into five sub-sections 
and sub-s. (l) is further divided into three 
els. (a), (b) and (c). Clause (a) provides that 
no Court shall take cognizance of any offence 
punishable under Ss. 172 to 163, Penal Code, 
except on the complaint in writing of the 
public servant concerned or of some other 
public servant to whom he is subordinate. 
Clause (b) of sub-s. (l) provides that no Court 
c shall take cognizance of any offence punish¬ 
able under certain sections of the Penal Code 
when such offence is alleged to have been 
committed in or in relation to any proceed¬ 
ing in any Court, except on the complaint in 
writing of such Court or of some other Court 
to which such Court is subordinate. Sub¬ 
section (3) provides to which Court a Court 
shall be deemed to be subordinate. Sub- 
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District Magistrate and he may from time 
to time make rules or give special orders 0 
consistent with this Code as to the distribu. 
tion of business among such Magistrates. Mr. 
Jyoti Prasad was a Magistrate appointed 
under S. 12. It is argued that he was subordi¬ 
nate only to this extent that he was bound 
by the distribution of business made by the 
District Magistrate. I do not agree with this 
contention. The first portion of s. 17 makes 
a Magistrate subordinate to the District 
Magistrate and the other portion is joined 
by ‘and’ and it empowers the District Magis¬ 
trate to make rules as to the distribution of 
business among his subordinate Magistrates. 
Section 195 (l) (a) is complete in so far as / 
offences under Ss. 172 to 188 are concerned. 

A complaint about these offences can be 
made either by the public servant concerned 
or by any other public servant to whom he 
is subordinate and the complaint if made 
by a public servant can be withdrawn by 
an authority to which such public servant 
is subordinate. As regards the offences 
mentioned in els. (b) and (c) of sub-s. (l) of 
S. 195, a complaint by the Court concerned is 
necessary. Section 195 does not provide any 
remedy against an order directing or refusing 
to prosecute any party. That remedy is pro¬ 
vided in s. 476, Criminal P. C. It provides g 
that where any civil, revenue or criminal 
Court is of opinion that it is expedient in the 
interests of justice that an inquiry should 
be made into any offence referred to in S. 195 
sub-s. (l) cl. (b) or cl. (c) he may make a 
complaint in writing. Section 476B, Criminal 
P. C., provides a remedy against an order 
under S. 476. It provides that any person on 


section (5) provides that where a complaint 
has been made by a public servant under 
sub-s. (l), cl. (a) any authority to which such 
public servant is subordinate may order the 
withdrawal of the complaint. 

^ It is argued by the learned counsel for 
the applicant that a prosecution under S. 182, 
Penal Code, can be launched only by a public 
servant or by some other public servant to 
whom he is subordinate. The offence is said 
to have been committed by the opposite 
party by presenting an application before 
Mr. Jyoti Prasad that action should be taken 
under s. 100 and making certain allegations 
in it. It is argued that Mr. Jyoti Prasad is 
subordinate to the District Magistrate and 
so it was only the District Magistrate who 
could order the prosecution and not the 
Sessions Judge. Section 17, Criminal P. C., 
provides that all Magistrates appointed under 
Ss. 12, 13 and 14 shall be subordinate to the 


whose application any civil, revenue or cri¬ 
minal Court has refused to make a complaint 
under S. 476 or 476A or against whom such a 
complaint has been made may appeal to the 
Court to which such former Court is subordi¬ 
nate within the meaning of S. 195, sub-s. (3). 

I think that reading ss. 195, 476 and 476B, * 
it is clear that in case any offence under 
ss. 172 to 188 is committed the public servant 
concerned or the public servant to whom he 
is subordinate can make a complaint. Sub¬ 
section (3) of S. 195 provides that a Court 
shall be deemed to be subordinate to the 
Court to which appeals ordinarily lie from 
the appealable decrees or sentences of such 
former Court. It is argued that when the 
public servant concerned is a Court, tho 
appeal will lie to the Court to which appeals 
ordinarily lie from the appealable decrees 
or sentences of such Court. I do not agree 
with this contention because two words 
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‘public servant* and ‘Court’ are used in s. 195 
* and sub-s. (3) defines to which Court the Court 
shall be considered subordinate. Besides, the 
offences mentioned in els. (b) and (c) of sub- 
s. (l) are different from those mentioned in 
cl. (a). Even if a public servant is a Court 
he is subordinate to the appellate Court as 
defined in sub-s. (3) only when the offences 
are those mentioned in els. (b) and (c) but not 
in respect of offences mentioned in cl. (a). 
The Patna and the Allahabad High Courts 
are of the same view. It was held in A.I.R 
1927 rat. ill 1 that a Sub-Divisional Officer 
granting sanction under sub-s. (l) (a) of S. 195 
is subordinate to the District Magistrate and 
b not to the Sessions Judge for the purpose of 
sub-s. (5). The Allahabad High Court held 
in A.I.R. 1927 ALL. 823, 2 that the right of 
appeal given by S. 47GB, Criminal P. C., is 
restricted to offences referred to in s. 195 
sub-s. (l) els. (b) and (c) and no right'of 
appeal is given by S. 47GB in respect of any 
offence referred to in S. 195, sub-s. (l) cl. (a). 

It was held by this Court in 3 O.w.N. 757 3 
that S. 47G sub-s. (l), Criminal P. C., does 
not authorize a complaint with reference to 
offences described in s. 195 (l) (a) of the Code 
r committed in relation to a proceeding in a 
Court, the jurisdiction to make a complaint 
. * under that sub-section being limited only to 
such cases as are provided for in sub-s. (l) 
cl. (b) or cl. (c) of S. 195. These cases go to 
show that there is a difference between a 
public servant and a Court. The Bombay 
and Madras High Courts hold different views. 
It was held in 42 Mad. 64* that an order under 
S. 144, Criminal P. C., is a judicial and not 
an administrative order and an order of a 
sub-Magistrate refusing to sanction the pro¬ 
secution of a person for an offence under 
S. 188, Penal Code, in respect of an order 
made by him under s. 144 is an order of a 
Court to which the appeal provisions in 
<J Criminal P. C., are applicable. The 

Criminal Procedure Code has since been am¬ 
ended and sub-s. (7) now corresponds to sub- 
s. (8). This ruling was followed in 47 Bom .102. 5 * 

l n 7 * t ito A W 1 ? 21 Pat 111 • 100 I C 961 : 28 
v^Emperor : 8 P L T 488 : 6 Pat 39 » Maini Missir 

2 ‘ Wi 1 * 1927 Ml 828 : 102 I C 483 : 28 
o Cr ;JK J 547, Br, i en<J ra Nath v. Emperor. 

3 aoi 27 U n A ?T 1927 0udh 51 : 9 B I C 63 : 2 Luck 

sissiiss: 3 0 w N 757> Eu,i * ior *■ 

6 A I R 1919 Mad 610 : 48 I C 878 • 20 Cr 

L J 78 ; 42 Mad 64 : 85 M L J 454, Aruna^balam 
Pillai v. Ponnusami PUJai, 

5. (*22) 9 AIR 1922 Bom 463 : 68 I 0 416 • 23 Cr 

£ J *76 : 47 Bom 102 : 24 Bom LB8X0, In re 

Budmddin Sarfuddin, ’ re 


With respect to the learned Judges of the c 
Madras and Bombay High Courts I may 
say that they have overlooked the fact that 
clause (a) of S. 195 (l) deals with different 
offences from those mentioned in els. (b) and 
(c). I am of opinion that an appeal from an 
order of a Magistrate refusing to make a 
complaint under S. 1S2 lies to the District 
Magistrate and not to the Sessions Judge. 

The other point argued on behalf of the 
applicant is that Mr. Pratap Shankar had 
no jurisdiction to hear this appeal. The 
appeal was filed by the applicant before the 
Sessions Judge of Lucknow Mr. Madeley. 
On the date fixed, the counsel for the appel¬ 
lant stated that since Mr. Madeley had i 
heard the case on cognate matters in con¬ 
nexion with this appeal, the case might be 
heard by some other Additional Judge. Mr. 
Madeley granted this request and ordered 
that the appeal might be transferred to the 
file of Mr. Pratap Shankar, Additional Ses¬ 
sions Judge. Mr. Pratap Shankar heard the 
appeal without any objection being raised 
by other side. The arguments were finished 
on 2nd May 1941, and 12th May 1941 was 
fixed for judgment. On that date, Mr. Pratap 
Shankar could not finish his judgment and 
an application was put in by the present 
applicant that he had no jurisdiction to hear g 
the appeal. The learned Judge refused that 
application and pronounced judgment on 
23rd May. It is argued that under S. 476B, 
Criminal P. C., an appeal from the Court of 
Mr. Jyoti Prasad lay to the Court to which 
his Court was subordinate within the mean¬ 
ing of section 195, sub-section (3). Section 195 , 
sub-s. (3) provides that for the purposes of 
that section a Court shall be deemed to be 
subordinate to the Court to which appeals 
ordinarily lie from the appealable decrees 
or sentences of such former Court. Appeals 
from the orders of Magistrates, first class, 
ordinarily lie to the Sessions Judge and it is 
argued that the Additional Sessions Judge, 1 
Mr. Pratap Shankar, had no jurisdiction to 
hear the appeal. I think this argument has 
no force. 

The appeal was filed in the Court of 
the Sessions Judge. An Additional Sessions 
Judge has the same powers as a Sessions 
Judge. Under s. 9, Criminal P. C., the Local 
Government can appoint an Additional Ses- * 
sions Judge for a Sessions Division. Under 
S. 193 ( 2 ), Criminal P. C., Additional Sessions 
Judges are to try such cases as the Local 
Government by general or special order may 
direct them to try or as the Sessions Judge 
of the division by general or special order 


64 Oudh 


Chandra Kumar v. Ramesh Chandra (Agarwal J.) A . I. R 


a may make over to them for trial. Under 
S. 409, Criminal P.C., an appeal to the Court 
of Session or Sessions Judge can be heard 
by the Sessions Judge or by an Additional 
Sessions Judge. I think the effect of all these 
sections is that an Additional Sessions Judge 
can hear all the appeals which lie to the 
Sessions Judge and the Sessions Judge has 
power to transfer any appeal he likes to the 
Court of the Additional Sessions Judge. The 
learned counsel for the applicant has relied 
on a.I.R. 1924 Oudh 239. 6 In that case the 
City Magistrate of Lucknow was invested 
with power to hear appeals from orders and 
convictions by Magistrates of the second and 
0 third class. 

An appeal was filed to the City Magistrate 
from the order of a Bench of Honorary 
Magistrates, second class, granting sanction. 
It was held that he could not hear the appeal. 

I think that case is distinguishable because 
the appeal in that case was filed in the Court 
of the City Magistrate and the City Magis¬ 
trate did not derive any power from the 
District Magistrate to whom the appeal lay. 
The other case relied on is A.I.R. 1933 Lah. 
041/ In that case the District Magistrate 
was himself moved to take action under 
Ss. 193 and 4G7, Penal Code, and it was held 
c that he had no power to transfer that appli¬ 
cation for disposal to the Additional District 
Magistrate. This case is distinguishable be¬ 
cause it was not a question of appeal. The 
other case relied on is 23 Cr.L.J. 572.* In that 
case a Magistrate, second class, had refused 
an application for sanction and then another 
application was made before a Magistrate 
with appellate powers. It was held that he 
had no jurisdiction to entertain the appli¬ 
cation. That too was not a case of appeal. 
The case in A.I.R. 1928 Oudh 494° relates to 
quite different circumstances. In that case 
a Munsif refused to prosecute a person and 
^ an appeal was filed before the District Judge 
who transferred it to the Subordinate Judge. 

It was held that no appeal lay from the 
order of the Munsif to the District Judge 
under the Code of Civil Procedure or under 


to the District Judge only under the Code 
of Criminal Procedure which did not give * 
power to the District Judge to transfer the 
appeal to the Subordinate Judge. The case 
in 3G Cr.L.J. 1253 10 is similar to the case cited 
in A I R 1923 Oudh 494.° In 44 Bom 877, 11 it 
was held that an Additional Sessions Judge 
has jurisdiction to hear an appeal or an 
application from an order passed by a first 
class Magistrate refusing or granting sane- 
tion. In 4 Pat.L.j. 374, 12 it was held that an 
Additional Sessions Judge is competent to 
grant sanction in a matter arising out of a 
trial before a Magistrate having first class 
powers. 

I am of opinion that a Sessions Judge has ? 
power to transfer an appeal from an order 
under S. 195 to the Additional Sessions Judge. 
Appeals lie to the Court of the Sessions 
Judge and that Court includes the Sessions 
Judge and the Additional Sessions Judge 
both. I therefore hold that Mr. Madeloy had 
power to transfer the appeal to Mr. Partap 
Shanker and ho had jurisdiction to hear it. 
The third ground taken by the learned 
counsel for the applicant is that Mr. Jyoti 
Prasad having been transferred from the 
post of City Magistrate had no jurisdiction 
to deal with the application. It is argued 
that he decided the complaint filed by 4 
Ramesh Chandra Pandey when he was City 
Magistrate and he had no jurisdiction to deal 
with the application made by the present 
applicant for prosecuting Ramesh Chandra 
Pandey when ho had ceased to bo City 
Magistrate. I think this irregularity is cured 
by S. 531, Criminal P. C. It was conceded by 
the counsel of the parties that Mr. Jyoti 
Prasad retained this case on his file under 
the orders of the District Magistrate with 
the consent of the parties. He had partly 
heard the case when he was transferred 
from the post of City Magistrate. I think it 
does not lie in the mouth of the applicant ^ 
now to say that Mr. Jyoti Prasad had no 
jurisdiction. He has not been prejudiced in 
any way. The power to interfere is discre¬ 
tionary and I would not like to interfere on 
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6. (’24) 11 AIR 1924 Oudh 239 : 85 I C 39 : 26 Cr 
L J 423 : 26 0 C 358, Ahmad Husain v. Mt. 
Rahiman. 

7. (’38) 25 AIR 1938 Lah 641 : 178 I C 795 : IL R 
(1938) Lah 188 : 40 P L R 951 : 40 Cr L J 140, 
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this ground. 

The parties appear to be resectable per¬ 
sons and they are close relations too, but 

10. (’35) 22 AIR 1935 All 212 : 157 I C 990 : 36 
Cr L J 1253 : 57 All 687 : 1935 A L J 66, Mehdi 
Hasan v. Emperor. 
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^ they are at loggerheads and the bone of con- 
** tention between them according to the pre¬ 
sent applicant is that the opposite party has 
embezzled Rs. 3000 given to him for being 
invested in the name of the petitioner’s sister 
Shanti Devi and according to the opposite 
party it is that the applicant’s father has 
cashed the postal cash certificates standing 
in the name of Shanti Devi. The real dispute 
between the parties is of a civil nature and 
if I were to prosecute the opposite party, the 
relations between the parties, one of whom 
is the husband of Shanti Devi and the other 
her brother, would be further strained and 
this I think would not be proper. Both the 
* Courts below have held that it is not ex- 
, pedient in the interests of justice that Ramesh 
Chandra Pandey be prosecuted and I agree 
with them. I accordingly dismiss the appli¬ 
cation, but hold the appeal before the Ses¬ 
sions Judge so far as S .182 w r as concerned 
was incompetent. 

G.N./R.K. Application dismissed. 
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Madeley J. 

Sita Bam Singh and others — 

^ Defendants — Appellants 

v. 

Jagdeo Misir — Plaintiff — Respondent. 

Second Appeal No. 61 of 1938. Decided on 3rd 
September 1941, against order of Civil Judge, Fvza- 
bad, D/- 4th December 1937, 

Pre-emption—Pre-emptor asserting claim as 
eosharer on basis of alleged sale deed — Sale 
deed on face of it lease of 4 birt' land for which 
‘birtdar’ pre-emptor had to pay rent to his 
lessor—Pre-emptor held could not lead evidence 
to show that lease was sale—Nor could he plead 
fraud to take advantage as pre-emptor. 

The pre-emptor sought to pre-empt a sale on the 
ground that he had become a cosharer by reason of 
a sale deed in his favour. The alleged sale deed was 
on the face of it a lease of 4 birt’ land for which the 

A P re ’ em Ptor had to pay rent to the'pukhta- 

^ dar his lessor : 

^ wa9 , not open to the pre-emptor to 
go behind the lease deed and lead evidcnco to show 
that it was a sale. Nor was it open to him to plead 
to take advantage as a pre-emptor : (* 34 ) 21 

084) 21 Aik.1984 

P. C, 153, Dxstxng , jp 

Niamat UUah and P.N. Cliaudhri -for Appel- 

lants 1 , and 1 to 3, respectively. 

Eyder Husain — for Respondent. 

Judgment. — This is a vendee’s second 
^PPeal arising out of a suit for pre-emption 
which has been deoreed by both the Courts 
below. The sale deed which was the subject- 
fnatter of the suit was executed on 4th March 
1986, by defendants 4 and 6 in .favour of 


defendants l to 3, who are the appellants ^ 
before this Court. The consideration wa3 
rs. 4000, and the deed was in respect of one- 
half of a “pukhtedari thok" with theesception 
of plots Nos. 400 and 403. The plaintiff-res¬ 
pondent, Jagdeo Misir instituted a suit for 
pre-emption claiming to have a preferential 
right to purchase, because he maintained 
that he is a cosharer in the thok sold. He 
had acquired under the deed, Ex. 2, a few 
plots of land which, according to him make 
him a cosharer in the thok, which was the 
subject-matter of the sale deed. The defence 
was that Ex. 2 did not confer on him “pukh¬ 
tedari" rights in respect of the plots acquir¬ 
ed and therefore he did not become a cosharer / 
in the mahal. 


Both the Courts below held that under 
Ex. 2 the plaintiff acquired “pukhtedari" 
rights and became a cosharer. The appel¬ 
lants’ learned counsel argues that the inter¬ 
pretation put upon the document Ex. 2 by 
the two lower Courts is wrong. The docu¬ 
ment purports to be a lease of 'birt* land. 
Under this document the respondent has to 
pay rent to his vendor and his vendor pays 
the “pukhtadari” rent. The respondent is 
termed “birtdar.” Counsel argues that there 
is no privity between respondent and the 
superior proprietor as there must be between 4 


an under-proprietor and the superior proprie¬ 
tor. He says that the interest of the vendee 
is subordinate to that of the “pukhtadar" 
and not co-ordinate with it. He bases his 
argument on ll o.w.n. 843=61 i.a. 235 1 where 
the Privy Council has defined the term a 
“proprietary village community" as distin¬ 
guished from an “under-proprietary village 
community" and on ll O.W.N. 430,* in which 
it was held that there cannot be two under¬ 
proprietors of the same land and that whero 
an under-proprietor carves out another right 
within his holding, the right carved out is 
not under-proprietary but of inferior nature. 
It is true that the deed, Ex. 2, purports to 
transfer rights of heritable and transferable 
nature and to give the respondent the same 
rights of transfer as the vendor had. It also 
provides no right of re-entry. The respon¬ 
dent therefore argues that the Court must 
go behind the deed and find out what is the 
real nature of the transaction between the 
parties. He argues that if this is done, it will 


1. (’34) 21 A I R 1934 P C 153 : 151 I C 74 • 9 
Luck 407 : 61 I A 235 : 11 O W N 843 (P C) 
Birendra Bikram Singh v. Brij Mohan Pande. 

2. (’34) 21 A I R 1984 Oudh 146 : 149 I O 550 4 9 
Luck 670 : 11 O W N 430, Blndeshwari Prasad v. 

. Krishna Murari* 
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a be found that the transaction amounts to a where it i« a^a t 

sale and not to a lease, although the docu- I allow this aunell f ° fth ®l’ re - ernptor . 

ment purports to be a lease. He has quoted the rlrT L? PP ' de ‘ he decree of 

a large number of cases in which sales have suit The uni'll *7 dl ?™ 1S3 plaintiff’s 

been made under the cloak of leases and the all the Courts* *** S ™ 8<5t their 00313 ° £ 

Court has allowed cosharers or members of a r „ /t> „ 

village community to pre-empt these sales. * Appeal allowed . 

In these cases, principles have been laid down _ , ~ 

whereby the Court can arrive at the true *’ 1942 Oudh 56 

nature of a transaction, and one of the chief Gholam Hasan J. 

principles is that where the rent is equivalent Kamla Prasad — Plaintiff _ Appellant 

to the revenue payable for the land transfer- v 

red, so that the vendor gets no benefit, but 7 ir, T> n „ -n „ - j 

merely recovers his revenue, then the docu- ’ ^ a . nother — 

ment amounts in effect to a sale. In my c , . ~ Respondents. 

* f tbe i ’— ■» 4SX 1 * 

guishable from the present case. In all these Fyzabad, D/- 20th January 1938. 
cases a fraud had been committed to defeat Hindu Uw-Debts-Son’s liability _ Decree 
the right of pre-emption and the Court did against father for maintenance by his brother’s 

not allow the vendee to enjoy the benefit of wife “ ° n dc,au,t lady entitled to take out exe- 

this fraud, but insisted upon going behind “ 8 S&5 U 1 S , . t J , !!f t i! li h? '? etwecn ,alh " 

the deed and ascertaining the real nature of maintenance even after final decree for partition, 
the transaction. The only case in which the A decree for maintenance was obtained by a lady 
deed interpreted has been a title deed of the against her husband's brother and on default to 
pre-emptor himself is 11 O.W.N. 430. 2 In that f*7 the monih , ] 7 allowance, she was entitled to 

3“ t »cosh t ,erw. s disallow. “Jfi 

ed, though it is true that he has been able and his son : 

to obtain pre-emption on the ground that he Held that the son's share was liable for the pay- 
is a member of the village community. ment of the maintenance which accrued due even 

t In the present case the respondent did not f ft€r th ® finai ***** ior a * the main. 

a n tenance decree which was pre-partition liability was “ 

Claim as a member of the village community a recurring liability, which conferred upon the lady 
but as a cosharer, and there is nothing to a right to realise the maintenance allowance month 
show whether as a member of the village month and in default of payment to take out 
community he would have a preferential executl0 °therefor. [P 57c, d ] 

right over the appellants or not. He bases N ' Srtvastava — toT Appellant, 
his claim on Ex. 2 which is on the face of it Judgment. —This is a second civil appeal 

a lease of birt land for which the "birtdar” by the plaintiff against the dismissal of his 

has to pay rent to the "pukhtadar.” There suit by the trial Court, whose decision was 

is no plea that this document was a cloak upheld in appeal by the civil Judge of Fyza- 


to defeat pre-emption or that a fraud had bad. It appears that on 10 th September 1924, 
been committed upon other cosharers or Mt. Ram Pyari, defendant-respondent 1, 
members of the village community, yet the obtained a compromise decree against Bachai 
Court has allowed him to vary the terms of for maintenance at the rate of Rs. 4 -8-0 per 
- the lease by going behind it and leading oral month. The decree in question shows that y 
a evidence as to the real nature of the trans- Mt. Ram Pyari who is the paternal aunt of • 
action. It has gone into the question as to Bachai, sued Bachai for declaration.that she 
what was the revenue of this piece of land was entitled to a certain share in the pro- 
and has found that it was actually less than perty. Under the compromise she relin- 
the rent. In my opinion, it was not open to quished her right to the property and agreed 
the respondent to go behind this lease deed to take as maintenance Rs. 4-8-0, which was 
and lead evidence to show that it was a sale, to be sent to her by money order every 
As I have said no fraud was pleaded I do month. In default she was entitled to take 
not think that the plaintiff could plead fraud out execution of the decree. It appears that 
in order to take advantage as a pre-emptor. default occurred in the payment of this 
I think therefore the Courts below made a maintenance allowance, and Mt. Ram Pyari 
mistake in not distinguishing the cases cited had to attach joint family property in exe- 
by the respondent's learned counsel where cution of the decree some time in 1931. On 
the deed interpreted was the title deed of 80th January 1932, the plaintiff-appellant* 
the vendee from a case like the present who is the son of Bachai obtained a preli. 
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minary decree for partition against- his father 
^ for one-third share in the joint family pro¬ 
perty. The plaintiff also filed objections to 
the attachment under O. 2i,R. 58, Civil P. C., 
bat these were dismissed. The partition 
decree was made absolute on 14th May 1932. 
After this date certain applications were 
made by Mt. Ram Pyari for execution of the 
arrears of her maintenance. The plaintiff 
preferred objections and upon the dismissal 
of these objections he filed a suit, out of 
which the present appeal arises, for a decla¬ 
ration that the property attached by Mt. 
Ram Pyari in execution of her maintenance 
decree against his father, who was impleaded 
b as defendant 2 in the case, belongs to him 
and is not liable to attachment and sale in 
execution of the decree. 

The substantial defence to the suit was 
that the plaintiff’s property is liable for 
payment of the arrears of maintenance which 
accrued due against his father after the pass¬ 
ing of the final decree for partition. The par¬ 
tition decree was also challenged as a collusive 
and fraudulent one. The learned civil Judge 
held that the partition decree is a genuine 
decree and was not obtained for the purpose 
of defrauding any one. He also held that the 
maintenance decree was passed in the year 
0 1924 before the plaintiff was born and the 
defendant-respondent was entitled to recover 
her maintenance allowance, being a pre¬ 
partition liability, by attachment and sale 
of the plaintiff’s separated share. In second 
appeal before me, it is contended on behalf of 
the plaintiff-appellant that the liability for 
maintenance after the partition decree is a 
fresh liability for which the plaintiff's sepa¬ 
rated share in the property cannot be held 
responsible. I am, however, of opinion that 
this contention has no force. The liability 
under the compromise decree is a recurring 
liability which confers upon respondent 1 a 
right to realise the maintenance allowance 
C month by month and in default of payment 
to take out execution therefor. I am not pre- 
*bafc *kis liability is a fresh 
liability incurred each time as it accrues and 
consequently the principle that a Hindu son 
is iiable to discharge the pre-partition liabi¬ 
lity of his father does not apply to this case. 
In the view that I take of the case, this 
argument cannot be accepted. Baghava- 
chariar in his well-known work on Hindu 
.Law says at p. 297 : 

lkW°tL? 4 t t Da of , rec ? nt decisions has now estab- 
that ^ s share 18 liable even after his 
£e f ather for the latter’s non. 
a^avaharika debts incurred prior to partition, and 
the argument, though plausible, that the father’s 


creditor should not be held to be in a better posi¬ 
tion than the father himself and hence should not * 
be allowed to proceed against the son’s share when 
the father himself cannot tooch it after partition, 
has not found acceptance. 

It is also stated at p. 298 that: 

Once it is established that the son is liable for 
the pre-partition debts of the father, it must be 
assumed that the decree obtained against the father 
in respect of such a debt is binding on the son as 
well, and there is no conceivable reason why if the 
creditor has a right to proceed against the joint 
family property in execution of a decree against the 
father before partition takes place, that right should 
be taken away by a partition being effected subse¬ 
quent to the decree. 

Non-avyavaharika debt mentioned in the 
passage in question means a debt which is 
not illegal or immoral. I hold therefore that f 
the decision arrived at by the lower appel¬ 
late Court is correct and must be maintained. 
The appeal is consequently dismissed. No 
order as to costs as the respondents are not 
present. 

K.S./R.K. Appeal dismissed . 
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Agarwal J. 

Baghubir and others — Applicants 

v. 


Emperor. 

Criminal Rcvn. Appln. No. 102 of 1941, Decided 9 
on 16th September 1941, for revision of order of 
Sess. Judge, Sitapur, D/- 2nd June 1941. 


Penal Code (1860), Ss. 353 and 99 — Attach- 
ment sought to be effected by amin alter expiry 
of period iixed in warrant—Amin cannot be said 
to act in good faith and resistance to such 
attachment is no offence. 

Where an amin proceeds to attach a person’s 
property when the period fixed in the warrant of 
attachment has expired, the amin cannot be said 
to act in good faith within the meaning of S. 99 and 
resistance offered to such attachment is not an 
oflcnco under S.353: (’27) 14 A.I.R, 1927 Oudh 91* 

1924 , Na S- 68 aD(1 (’34) 21 A.I.R, 1934 
AIL lOiC. Bet. on; (’33) 20 A.I.R. 1933 Oudh 276- 
18 All. 246 and 19 Mad. 349, Dwfttip. (P 586,d,/j 

J . D. Pradhan — for Applicants. 

Assist. Govt. Advocate—tor the Crown, 


h 


Order.—This is a criminal revision under 
Ss. 485 and 439, Criminal P. C. The appli¬ 
cant Dwarka owed some arrears of rent to 
the Court of Wards. The Court of Wards 
moved the Collector to take action under 
S.39, Court of Wards Act, and accordingly a 
warrant for attachment of Dwarka's pro 
party was issued on 24th April 1940, return¬ 
able by 9th May 1940. The qurq amin with 
some peons went to make the attachment. 
Ihe prosecution case is that the qurq amin 
and his peons were assaulted by the appli- 
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a cants, that the applicant Raghubir caught 
hold of the qurq amin’s hand, and Dwarka 
and Mulchand assaulted the peons with lathis. 
All the applicants are brothers. The case 
was tried by a Bench of Magistrates of Sita- 
pur and the applicants were convicted each 
under s. 353, Penal Code, and sentenced to 
three months’ rigorous imprisonment and a 
fine of Rs. 25 each. There was an appeal to 
the District Magistrate who confirmed the 
conviction but reduced the sentence to fine 
of Rs. 25 only.- The applicants moved the 
Sessions Judge of Sitapur in revision. He 
agreed with the appellants’ contention that 
the conviction under S. 353 was bad but re- 
garding it as a petty matter refused to move 
this Court. The applicants have come up in 
revision. 

The qurq amin had gone to make the 
attachment on 6th June 1940, long after the 
expiry of the period fixed in the warrant of 
attachment. It has been held in several cases 
that a qurq amin is not acting legally when 
he executes a warrant after the expiry of 
the time allowed to him for its execution. It 
was held by this Court in 4 O.W.N. 43 l that 
when the date fixed in a warrant of attach¬ 
ment has expired, the warrant is no longer 
in force and capable of execution and if any 
c person offers resistance to its execution pur¬ 
porting to be made under the time expired 
warrant, he is not guilty of any offence 
under S. 166. The Nagpur Judicial Commis¬ 
sioner held in 76 I.C. 655 2 that if a revenue 
peon is assaulted while executing an expired 
warrant of attachment no offence under 
S. 353 is committed. The applicants in the 
present case had a right of private defence 
of their property. It is argued that S.99, 
Penal Code, does not give any right of private 
defence against an act which does not rea¬ 
sonably cause apprehension of death or 
grievous hurt if done or attempted to be 
d done by a public servant acting in good faith 
under colour of his office though that act 
may not be strictly justifiable by law. ‘Good’ 
faith is defined in the Penal Code as follows: 
“Nothing is said to be done or believed in 
‘good faith’ which is done or believed with¬ 
out due care and attention.” 

In this case the qurq amin knew full well 
that the date fixed for the execution of the 
warrant had expired and so it cannot be said 
that he was acting in good faith. Reliance 

1. (’27) HAIR 1927 Oudh 91 : 99 I C 413 : 28 
Cr L J 157 : 2 Luck 10:40 WN 43, Mahadeo 
v. Emperor. 

2. (’24) 11AIR 1924 Nag 68 : 76 I C 655 : 25 
Cr L J 223 : 19 N L R 183, Nand Lai v. Emperor. 


Chandrapal Singh A. I. R, 

is placed on the case in 1933 o.w.N. 67i. 3 In 
that case the warrant instead of being signed 
by the Collector was signed by the Deputy 
Collector and the treasury officer. In that 
case it was found that the warrant of attach¬ 
ment so far as the qurq amin was concerned 
appeared to him to be perfectly valid and it 
was held that the qurq amin was acting in 
good faith. The other case relied on on be¬ 
half of the Crown is 18 ALL. 246. 4 In that 
case it was found that the constables who 
had gone to execute an invalid warrant were 
acting in good faith and were carrying out 
the informal orders of the ofticer-in-charge 
of the thana. That case is -distinguishable. 
In a subsequent case, A.I.R. 1934 ALL. 1016, 6 it /; 
was held that an execution warrant sought 
to be executed is bad if the date on or before 
which it is to be executed and the date on or 
before which it is to be returned to the Court 
is not specified in it and a person resisting 
the execution of such a warrant commits no 
offence under S. 353. The case in 19 Mad. 349° 
is also distinguishable. In that case the 
sub-inspector making the search honestly 
believed that he had a right to do it. I think 
that the applicants were acting in the exer¬ 
cise of their right of private defence of pro¬ 
perty and did not commit any offence. I 
accept this revision and 6et aside the con- q 
viction of the applicants. The fine if paid 
shall be refunded. 

K.S./R.K, Application allowed . 

3. (’33) 20 A I R 1933 Oudh 276 : 144 I C 256 : 34 
Cr L J 732 : (1933) 10 OWN 671, Sundar Lai v. 
Emperor. 

4. (’96) 18 All 246 : 1896 AWN 48, Queen Empress 
v. Dalip. 

5. (’34) 21 A I R 1934 All 1016 : 153 I C 157 : 36 
Cr L J 295, Kishori Lai v. Emperor. 

6. (’96) 19 Mad 349 : 1 Weir 631, Queen-Empress 
v. Pukot Kotu. 
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Agarwal and Madeley JJ. ^ 

Bhabooti Singh and others — Plaintiffs 

— Appellants 
v. 

Chandrapal Singh and others — 

Defendants — Bespondents . 
Misc. Appeals Nos. 5 and 40 of 1940, Decided on 
1st September 1941, against order of civil Judge, 
Rae Bareli, D/- 25tli September 1939. 

Court-fees Act (1870), Sch. 2, Art. 17 (Hi) 
and S. 7 (iv) (c) — Plaintiff in possession or 
defendant not in possession — Plaintiff can sue 
for declaration of his title only — Such declara¬ 
tory relief does not imply relief for possession. 

The law allows a plaintiff if he is in possession 
of property or if the defendant is not in possession 
to get a declaratory decree only that he is the.owner 
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of the suit property. If he is out of possession and 
if he gets a declaratory decree he will not bo entitl¬ 
ed to take possession under that decree. Such relief 
for declaration does not imply the relief for posses¬ 
sion and the plaintiff need not pay court-fee for 
possession : ('34) 21 A.I.R. 1934 Oudh 212; ( 34) 21 
A.I.R. 1934 Oudh 505and (*38) 25 A.I.R. 1938 Oudh 
1 (F.B.), Bitting. [P 60c, d] 

Haider Husain and H. II. Zaidi — 

for Appellants. 

M. TPasiwi — for Respondent 1. 

H. K. Ghose , Govt . Advocate — for the Crown. 


Agarwal J. — These two Miscellaneous 
Appeals Nos. 5 and 40 of 1040 are against two 
orders of the civil Judge of Rae Bareli dated 
25th September 1939 and llth May 1910. The 
appellants who are the plaintiffs have been 
b asked to pay certain court-fee by these orders. 
One Rampal Singh, taluqdar of Nuruddin- 
pur in the district of Rae Bareli died on 12th 
October 1897, leaving two widows Jadunath 
Kuar and Sukhraj Euar and his mother 
Maharaj Kuar. Jadunath Kuar entered into 
possession of the property after the death of 
Rampal Singh. She died on 19th March 1933 
and the Court of Wards took possession 


under S. 14, Court of Wards Act. One Bach- 
cha Singh alias Rama Jadopal Singh claim¬ 
ed to have been adopted by Rani Jadunath 
Kuar and one Chandrapal Singh claimed to 
be the next heir/ Mutation on names was 
4 offectod on 17th January 1989, in favour of 
Chandrapal Singh. The appellant Bhabooti 
Singh brought a suit on 30th January 1939 , 
against Chandrapal Singh, Bochcha Singh 
and one Ram Bharosey Singh in respect of 
the property left by Rani Jadunath Kuar 
and the personal and self-acquired property 
of Babuain Maharaj Kuar who died on 4 th 
October 1938. The junior widow, Sukhraj 
Kuar had also died on 29th May 1933. The 
property left by Jadunath Kuar was men- 
. Honed in lists A and B of the plaint and that 
left by Babuain Maharaj Kuar in lists c and 
D. The plaintiff claimed the following reliefs: 
(a) that by means of a decree of this Court a 
8 declaration bo made to this effect that the plaintiff 
is owner of and entitled to the property in suit 
mentioned in lists A, B, C and D and that the do- 
fondants have no right in it, (b) that any other 
relief to which the plaintiff be found entitled on 
the fact 3 and merits of the caso be granted, and (c) 
that tho defendants be made to pay costs of the 
suit to tho plaintiff. 

Plaintiffs 2 and 3 were added subsequent 
to the filing of the suit. At the date of the 
institution of the suit, the property left by 
Jadunath Kuar was under the management 
of the Court of Wards and that left by Maha. 
raj Kuar was under attachment under s. 146 
Criminal P. C. The defendant Chandrapal 
cingh pleaded that the court.fee paid was 
insufficient and that a declaratory suit was 


not maintainable as plaintiff 1 was not in a 
possession of the property in suit. After the 
institution of the suit, the plaintiff applied 
for a receiver to be appointed and the Deputy 
Commissioner of Rae Bareli was appointed 
receiver. The learned civil Judge decided on 
25th September 1939, that the plaintiffs should 
pay court-fee on the value of the property 
in suit within two months otherwise, the 
. suit would stand dismissed. His successor 
ordered on llth May 1940, that the plaintiffs 
should pay court-fee on the aggregate of 
lists A and B and court-fee on the aggregate 
of lists C and D. The plaintiffs appealed 
from these orders but paid court-fee and 
proceeded with the suit. The suit has been / 
decreed in regard to some property and dis- 
missed as to the rest. The order of receiver¬ 
ship has been discharged. The learned civil 
Judge held in his order dated 25th septera- 
her 1939, that the plaintiffs were out of pos¬ 
session and the possession of tho Court of 
Wards at the date of the institution of the 
suit was not on behalf of an undetermined 
owner but on behalf of defendant 2 and as 
the effect of the declaration sought by the 
plaintiffs would naturally be that they would 
bo put in possession of the property over 
which defendant 2 is in possession through 
the Court of Wards on the date of the insti- ^ 
tution of the suit, the adoption deed executed 
by Jadunath Kuar in his favour would be 
set aside and the mutation order would bo 
nullified, and so a consequential relief for 
possession was implied in the relief for de¬ 
claration. He therefore held that the plain¬ 
tiffs should pay ad valorem court.fee on the 
value of the property. 


It has been argued before us on behalf of 
the plaintiffs that the Deputy Commissioner 
was in possession on behalf of an undeter¬ 
mined owner and the respondents have 
argued that he was in possession on behalf 
of the defendants and that plaintiff l in any K 
case was not in possession through him. I 
am of opinion that it need not be decided in 
this cose whether plaintiff l was in posses¬ 
sion of the property or not. He maintains 
that he was in possession at the date of tho 
institution of the suit and at least the de¬ 
fendants were not in possession so he was 
entitled to bring a declaratory suit. The 
learned Civil Judge has relied on three cases 
A.I.R. 1938 oudh l, 1 A.I.R. 1984 oudh 605* and 


) i? 5 AIR 0udh 1 2 172 I c 81:13 Luok 


1186 (FB), Mt. Rup Rani v. 


628 : 1937 OWN 
Bithal Das. 

2. ('34) 21 AIR 1984 Oudh 605 : 162 I Q gic> 
OWN 1292, Mathura Prasad v. Ram Lai, 
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A. I. B. 


a 11 O.W.N. 4SS. 3 He has held that in cases like 
the present one, Courts should not look only 
to the language of the plaint but should look 
to the intention of the plaintiff and the legal 
effect if the claim is decreed and that if it 
appears to the Court that by certain devices 
the plaintiff wants to save court-fee, it 
should not be allowed. In the case in 11 
O.W.N. 4S8, 3 the suit was for a declaration 
that a simple money decree obtained by the 
defendant against the deceased father of the 
plaintiffs was not binding on them and the 
joint family property in the hands of the 
plaintiffs was not attachable. It was held 
that the obvious result of the decree asked 
& for by the plaintiffs would be to save them 
from payment of the decretal money and a 
consequential relief is implied in the declara¬ 
tion asked for. In the case in A.I.R. 1934 Oudh 
605, 2 it was held that though the suit was 
framed as one for a declaration, yet the 
plaintiff had in substance asked for cancel¬ 
lation of the deed of waqf and therefore 
ad valorem court-fee was payable. In the case 
in A.I.R.1938 Oudh l, 1 a person who was a party 
to a decree sued for a declaration that the 
decree was illegal and void. It was held that 
the effect of the declaration would be to re¬ 
lieve the plaintiff of the liability to pay the 
c decree and therefore ad valorem court-fee 
was required. 

The present case is distinguishable from 
all those cases. The law allows a plaintiff if 
he is in possession of property or if the defen¬ 
dant is not in possession to get a declaratory 
decree only. If he is out of possession and if 
he gets a declaratory decree he will not be 
entitled to take possession under that decree. 
In the cases cited by the learned Civil Judge 
the plaintiff’s object was gained if the relief 
claimed by him was granted but in the pre¬ 
sent case plaintiff 1 will not be able to get 
possession, if he i9 out of it, by being granted 
a declaratory decree. I am of opinion that 
d the relief for possession was not implied in 
the relief for a declaration and that the 
plaintiffs need not have paid a court-fee for 
possession. They have in fact claimed two 
reliefs, (l) that plaintiff 1 is the owner of the 
property left by Jadunath Kuar and (2) that 
he is the owner of the property left by 
Maharaj Kuar. These two ladies died on dif¬ 
ferent dates and the plaintiffs bad two causes 
of action. They ought therefore to pay Rs. 15 
for each relief. The plaintiffs paid the court- 
fee ordered and proceeded tvith the suit but 

37 (•34) 21 AIR 1934 Oudh 212 : 150 I C 722 : 8 
Luck 668 : 11 O W N 488, Lallo Prasad v. Saheb- 
din Singh. 


that does not debar them from raising the 
question of court-fee. The plaintiffs have got 0 
a declaratory decree only which may prove 
infructuous if they are not in possession. It 
will be very inequitable to ask them to pay 
court-fee for possession but to give them a 
declaratory decree only. I would therefore 
allow the appeals and modify the order of 
the lower Court to this extent that the plain¬ 
tiffs need pay Rs. 15 more than the amount 
originally paid. No order as to costs. 

Madeley J. — I concur. 

By the Court. — We allow the appeals 
and modify the order of the lower Court to. 
this extent that the court-fee payable on the , 
plaint was Rs. 30. No order as to costs. A J 
certificate for the refund of the court-fee paid 
minus Rs. 30 may be given to the appellants 
under S. 6-A (4), Court-fees Act. 

G.N./R.K. Appeals allowed . 


A. I. R. (29) 1942 Oudh 60 

Agarwal J. 

Qamrul Hasan and others 
Accused — Appellants 
v. 


Emperor . 

Criminal Appeal No. 197 of 1941, Decided on 
18th August 1941, against order of Addl. Asst. 
Sess. Judge, Hardoi, D/- 22nd May 1941. 

(a) Criminal P. C. (1898), Ss. 154 and 162 — 
Information given first so vague and indefinite 
as not to make it incumbent.upon police officer 
to start investigation — Further information 
given may fall under S. 154 — Whether state¬ 
ment to police in course of investigation comes 
under S. 154 or S. 162 is question of fact — On 
vague information given by M about riot in 
village Police Superintendent going there and 
while he was busy extinguishing fire persons 
making complaints to him — Kotwal arriving 
later and after departure of Superintendent 
commencing investigation and taking down re¬ 
port by D — Complaints to Superintendent held 
were not first information report—Report by D 
held came within S. 154. 


Where information which is first given to the 
police is of such a vague and indefinite character 
that it cannot be treated as coming under S. 154 so 
as to make it incumbent on the officer in charge of 
the police station to start an investigation and he 
may reasonably require more information before 
doing so, further information given to him in such 
circumstances may fall within S. 154 : (’23) *0 AIK 
1923 Pat 550, Rel. on. [ p 68a > 6 J 

It is a question of fact whether a statement made 
to a police officer in the course of investigation 
comes under S. 162 or is made by way of complaint 
to commence an investigation under b. lo4 . I j J 
17 AIR 1930 Cal 130, Rel . on. 

While riot accompanied with arson and looting 
was going on in a village, M who happened to 
pass through that village at once proceeded to the 
nearest police station and gave some vague mfor- 
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mation about the disturbance in the village where- 
n upon the Police Superintendent rushed to the village 
instructing the kotwal to follow him with a force. 
While the Superintendent was busy extinguishing 
fire many persons made complaints to him. After 
the Superintendent had gono away the kotwal 
started investigation and took down the report 
of D: 

Held that the complaints made to the Superin¬ 
tendent could not be treated as first information 
report but the report by D fell within the purview 
of S. 154. [P 63a,6,c) 

(b) Criminal trial — Evidence—Witness dis¬ 
believed on one point, or against some accused 
— His evidence cannot be rejected entirely but 
may be believed against other accused. 

Tbc fact that a witness has been disbelieved on 
one point is no reason for discarding bis evidence 
b altogether. Nor can the fact that certain witnesses 
have not been believed against some of the accused 
bo a reason for not believing them against others. 

[P 64a,6] 

(c) Criminal P. C. (1898), Ss. 162 and 154 — 
First information report recorded — Voluntary 
report by accused by way of defence or reply — 
No question put to accused by police — Ac¬ 
cused's report not being in course of investiga¬ 
tion is admissible. 


Where after the first information report has been 
recorded, the accused voluntarily makes a report to 
the police by way of defence or reply and no ques¬ 
tion is put to him by tho police, the report of the 
accused is not a statement made in the course of an 
investigation and is therefore not inadmissible : 
(’41) 28 A.I.R. 1941 Oudh 359 and (*30) 17 A.I.R. 
. 1930 Cal. 130, Bel. on. [P 656,c] 

(d) Penal Code (1860), Ss. 147, 436 and 149 
— Unlawful assembly with common object of 
getting house vacated by occupant—On refusal 
leader ordering members to set houses on fire 
and loot—Members are guilty of arson. 

Tho original common object of tho unlawful as¬ 
sembly was to get a certain house vacated by its 
occupant. On refusal by the occupant the members 
of tho unlawful assembly resorted to the use of 
brickbats and on being ordered by their leader set 
fire to the houses in the village and looted them: 

Held that all the members of tho unlawful as¬ 
sembly were guilty of arson except those who did 
not participate in committing tho offence : (’35) 22 
A.I.R. 1936 Oudh 190 and (’33) 20 A.I.R. 1933 All. 
636, Bel. on. [p 666,c] 

(e) Criminal trial — Evidence — Witnesses 

mentioned in first information report_Prose¬ 

cution need not examine ail, 

KJ 8 necessary for the prosecution to examine 
all tho witnesses mentioned in the first information 
report. [ P 66dJ 

(0 Criminal trial—Evidence — Fact that per¬ 
son giving first information report and accused 
appeared as witnesses on different sides is no 
reason to disbelieve former. 

The faot that the person who gave first informa¬ 
tion report and the accused appeared as witnesses on 
different sides is no reason to disbelieve the former. 

(P 67c] 

(g) Criminal trial — Evidence—Accused and 
complainant on previous occasion contesting 
election - Complainant’s witnesses filing peti¬ 
tion to set aside accused’s election—It is unsafe 
to rely on evidence of witnesses. 


The accused and the complainant on a previous 
occasion had contested election in which the ac- 0 
cused was successful. The complainant’s witnesses 
bad filed petition for setting aside the election of 
the accused : 

Held that it would not be safe to rely on the evi¬ 
dence of tho witnesses as there was a direct conflict 
between them and the accused. [P 67/] 

Avadh Behari Lai —for all Appellants. 

B . F. Bahadur ji and J. P. Asthana; and H. G . 
Walford — for Appellants 10 to 12; and 1 to 9 
and 13 to 24, respectively. 

Assistant Government Advocate —for the Crown. 

Judgment. —This is an appeal by 24 per¬ 
sons who have been convicted under Ss. 147, 
323, 325 and 436 read with S. 149, Penal Code. 
Tho appellant, Qamarul Hasan, has been / 
sentenced to two years’ rigorous imprison¬ 
ment under s. 147, to one year’s rigorous 
imprisonment under S. 323, to three years 
rigorous imprisonment under s. 325 and to 
five years’ rigorous imprisonment under 
S. 436. The appellants Babu Mian, Lokai, 
Jhamman, Niazu, Nanku, Brij Kishore, 
Subedar and Hasan Jan have been sentenced 
to two years’ rigorous imprisonment under 
S. 147, to one year’s rigorous imprisonment 
under.S. 323, to three years rigorous imprison¬ 
ment under s. 325 and to four years rigorous 
imprisonment under s. 436. The remaining 
appellants have been sentenced to two years 0 
rigorous imprisonment under s. 147, to one • 
year's rigorous imprisonment under s. 323 , to 
three years rigorous imprisonment under 
S. 325 and to three years rigorous imprison¬ 
ment under s. 486. The sentences of all the 
accused have been made to run concur¬ 
rently. There twenty-four persons, along 
with fourteen others, were tried by the 
learned Assistant Sessions Judge of Hardoi 
for the offences for which they were con¬ 
victed. Some of them were also tried for 
the offence under S. 392 but acquitted. The 
appellant Qamarul Hasan was tried under 
Sec. 19 (f), Arms Act, also, but acquitted. 
Fourteen of the accused were acquitted & 
altogether. 

There was a riot in mauza Sarai a hamlet 
of Bawan at about 6 P. M. on 26th May 1940 . 
The appellant 'Qamarul Hasan and thirty- 
eight others were ohallaned on one side and 
Ram Shankar and forty-two others on the 
other side. Ram Shankar and the forty-two 
others were acquitted. Ram Shankar is 
lambardar of fifteen biswas of mauza Sarai 
and Qamarul Hasan of five biawas. One Mt. 
Kusma a pasi woman who was in occupa¬ 
tion of a house in mauza Sarai died three or 
four years before the occurrence. The pro 
seoution case is that after her death, her 
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a house was in ruins aD( J only one kofchri was 
left. One Partit was living in this mauza in 
the house of a person called Jhabbu Lai. 
Jhabbu Lai a few months before the occur¬ 
rence told Partit to vacate his house and he 
approached his zamindar Qamarul Hasan, 
accused, with the request that the house of Mt! 
Kusma which was lying vacant be given to 
him. Qamarul Hasan refused this request 
and then Partit approached the other zemin¬ 
dar Ram Shankar who told him that he 
might occupy the house. Partit cleaned the 
house and then removed his belongings to it 
in the morning of 25th May 1940. Qamarul 
Hasan did not like this and so he came to 
b village Sarai in the evening with three or 
four hundred persons and asked Partit to 
vacate the house at once. Partit replied that 
as he had been given possession by Ram 
Shankar he might be allowed to remain in 
the house. W hile this talk between Qamarul 
Hasan and Partit was going on, Ram Saran, 
brother of Ram Shankar with a few others 
came and Ram Saran told Qamarul Hasan 
that his brother had given the house to 
Partit to live in and if he had any grievance 
he might bring a suit in the civil Court and 
thereupon Qamarul Hasan who had brought 
with him four cartloads of brickbats, ordered 
< his men to pelt brickbats at Ram Saran and 
others who had collected on his behalf. 
Brickbats were accordingly thrown and when 
Ram Saran and his men had run away, 
Qamarul Hasan ordered that the houses of 
the villagers be set on fire and the property 
contained in them be looted. This was ac¬ 
cordingly done. It is also said that Qamarul 
Hasan resorted to firing. While the houses 
were being burnt, the Maharaj Kumar of 
Kapurthala happened to pass along the canal 
bank which is near the village. The rioters 
ran away on hearing the approach of the car 
and the Maharaj Kumar went at once to 
j Hardoi which is a distance of seven miles by 
one route and ten miles by another and gave 
some information to the Superintendent of 
Police. The Superintendent of Police came 
to the village with a Magistrate after leaving 
instructions with the Kotwal of Hardoi to 
come with his force. The Kotwal arrived at 
10 p. m. and after the Superintendent of 
Police had gone, recorded the statement of 
one Dhamman which is said to be the first 
information report in the case. He started 
writing his report at about 12 O’clock and 
finished it at 1.30 A. M. At about 2 A. M. a 
written report was handed over to the in¬ 
vestigating officer the Kotwal of Hardoi by 
Qamarul Hasan. Both sides were challaned. 


A. I. R. 

The learned Assistant Sessions Judge ac. 
quitted Ram Shankar and his men. He held * 
that the appellants formed an unlawful as. 
sembly for the purpose of getting the house 
of Partit vacated and in pursuance of the 
common object caused grievous and simple 
hurts to some persons and houses were also 
burnt by some members of the unlawful as. 
sembly in pursuance of the order given by 
Qamarul Hasan. He was of opinion that it 
was not proved that there was robbery or 
firing by Qamarul Hasan. Qamarul Hasan 
stated before the committing Magistrate that 
Mt. Kusma’s grand-daughter married his 
ziledar Karim and since then Karim and his 
wife began to live in the house and continued / 
to do so even after her death. He also stated 
that he used to keep his bhusa, jhankar etc., 
in it, that he learnt on the 25th that there 
was an apprehension of a quarrel about the 
house, that he went to village Sarai in the 
evening of 25th May from his residence in 
village Bawan which is at a distance of about 
four furlongs, along with Babu, Nanku, Aziz 
and Mendu and learnt that Ram Shankar 
and others were collecting people. While he 
was talking to Karim in front of his kothar 
in village Sarai, he saw Ram Shankar and 
Ram Saran with a number of persons coming 
towards him. He apprehended trouble and 4 
went inside the kothar and sent Babu to 
bring some people for his protection. Imme¬ 
diately many persons turned up and on see¬ 
ing them Ram Shankar and others threw 
brickbats and Ram Bharosay fired a revolver. 
Thereafter Ram Shankar ordered Bhagga 
and Jotta to set fire to the vacant houses 
and this they did. Lokai pleaded that ho 
was assaulted with brickbats and Jhamman, 
Karim, Dammar and Mazharuddin alias 
Babu adopted the defence of Qamarul Hasan. 
The remaining accused denied their presence 
at the time of the occurrence The prosecu¬ 
tion story was practically contained in the.^ 
first information report made by Dhamman 
to the investigating officer. 

It is argued that this report could not be 
called a first information report and is not 
therefore admissible in evidence. The point 
to be considered is whether the statement 
made by Dhamman was made during the 
investigation or before it. It is said that the 
Maharaj Kumar of Kapurthala gave some 
information to the Superintendent of Police 
and persons made complaint to him when 
he came to the village and so the statement 
made by Dhamman cannot be said to be 
a first information report. The Maharaj 
Kumar of Kapurthala had conveyed very 
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a vague information which could not be called 
a first information report. It does not ap¬ 
pear that the Superintendent of Police was 
making any investigation or hearing any 
complaint. He was probably very busy in 
getting the fire extinguished. The complaints 
made to the Superintendent of Police could 
not therefore be regarded as first informa¬ 
tion reports. The station officer Bhagwan 
Singh has deposed that it was he who started 
investigation and recorded the first informa¬ 
tion report. It was held in 2 Pat. 517 1 that 
where information which is first given to 
the police is of such a vague and. indefinite 
character that it cannot be treated as coming 
b under s. 154 so as to make it incumbent on 
the officer in charge of the police station to 
start an investigation and he may reasonably 
require more information before doing so, 
further information given to him in such 
circumstances may fall within S. 154. In 
A.I.R. 1930 Cal. 130 2 it was held that it is a 
question of fact whether a statement made 
to a police officer in the course of investiga¬ 
tion comes under s. 162 or is made by way 
of complaint to commence an investigation 
under s. 154. The statement of Bhagwan 
bingh makes it clear that the statement 
made by Dhamman was the first informa- 
e tion report in the case. I accordingly hold 
that the statement made by Dhamman and 
reduced to writing by the station officer was 
the first information report in this case. 


The evidence of Dhamman P. w. l, Partit 
P. W. 2 , Baldeo p. w. 3, Sheo Narain p. w. 4 , 
Chhote Lai P. w. 5, Ram Saran P. w. G, 
Ram Bharosey p. w. 7, Makka p. w. 8, 
Khuman p. w. 9, Sita Ram P. w. 14, Dwarka 
P. w. is, Khuman p. w. 19 , Gaya Din p. w. 20 , 
Bhagga p. w. 22, Tikai P. w. 23, Jotta P. w. 24 , 
Rattu P. W. 25, Ram Gopal P. w. 28, Ramman 
P. w. 29, and Chitta p. w. 31 proves the 
prosecution story. These persons received 
d injuries such as p. w. 10, p. yr. 11, p . w . 17, 
P. W. 21, P. w. 25, P. vv. 26, P. W. 27, and 
P. W. 80 . Sheo Narain P. w. 4 had received 
grievous injuries. His little finger was frac¬ 
tured, his upper lip was lacerated and swollen 
and two incisor front teeth in the upper 
jaw were missing from the sockets. These 
persons in all had received 81 injuries. 
Only four persons had received injuries in 
yamarul Hasan’s party. They are Mazhar- 
.dm alias Babu, Nanku, Niazu and Bhajja . 

V’. 28 * ^ 1928 Pot 660 : 73 I O 661 : 24 

V.* Emperor" 2 Pat 617:4 P L T 482 , Gansa Onion 

47 /IR 1980 Cal 130 : 126 I C 111 ; 31 
Or L J 771, Osman Gani Mistry v. Emperor. 


Bhajja is not an accused in this case and he 
was not examined as a witness. The injuries 
of these persons were mostly scratches and 
abrasions. Bhajja had received a superficial 
abrasion which could be caused by the 
grazing of gunshot but it could also be 
caused by a brickbat. One Deoka grand¬ 
daughter of ML Kusma had also received an 
injury but it does not appear how she got 
it. She was not examined by any party. 
Against this evidence, only one witness Ram 
Ghulam has been examined on behalf of the 
accused. He is a resident of Bawan. He 
states that he went to village Kakaiti, from 
there to another village, thence to Kuthana 
and from Kuthana he was going to Bawan / 
and when he passed Sarai he saw Ram 
Shankar and his men surrounding Qamarul 
Hasan's kothar, that 10 or 15 persons turned 
up on behalf of Qamarul Hasan, that 
Qamarul Hasan then came out of the kothar 
and challenged the men on the side of Ram 
Shankar and then Ram Shankar’s men 
began to throw brickbats, that Qamarul 
Hasan’s men also threw brickbats and when 
four to six rounds of brickbats had been 
thrown by each side, 50 or CO men came to 
help Qamarul Hasan when there was a fur¬ 
ther exchange of brickbats. This man was 
not examined before the investigating officer. * 
The account given by him differs from that 
given by Qamarul Hasan himself. Qamarul 
Hasan does not say that brickbats were 
thrown on his behalf also and according to 
him brickbats were thrown by Ram Shan¬ 
kar’s men only once, that is when his helpers 
had come. If Ram Shankar’s party had been 
tho aggressors, they would not have waited 
to throw brickbats till the arrival of Qamarul 
Hasan s helpers. Ram Ghulam’s name is not 
mentioned in the report made by Qamarul 
Hasan. 

The evidence of the prosecution witnesses 
is criticized on several grounds. It is said 
that they are the accused in the case against h 
Ram Shankar and others and so they are 
interested persons. Nearly the whole of the 
village is involved in the case and so we 
cannot get quite independent witnesses. But 
we have to find out from the circumstances 
which set of witnesses ought to be believed. 
Ihere are many circumstances whioh go to 
show that the prosecution story is correct, 
ihe bub-inspector found brickbats lying at 
the places marked a, b, o that is from the 
door of Qamarul Hasan’a kothar to the house 
of Partit and Ram Ghulam admits that a 
heap of brickbats was found in front of 
Qamarul Hasan’s house besides those lying 



04 Oudh 


a scattered. Why this heap if Qamarul Hasan 
had not brought the brickbats for the pur¬ 
pose of assaulting the other side? The Sub- 
Inspector also found a cart having some 
bricks in it. That cart was without yoke 
but that does not make any difference. Some 
witnesses were named in the report made 
by Qamarul Hasan but they have not been 
produced. It is also said that the prosecu¬ 
tion witnesses have been disbelieved some 
as regards the robbery and fire and some as 
regards the presence of some of the accused 
and so their evidence should not be believed 
at all. I am not prepared to accept this 
contention. The fact that a witness has been 
b disbelieved on one point is no reason for 
discarding his evidence altogether. In this 
case the witnesses have not been disbelieved 
in respect of the robbery. In fact the learned 
Assistant Sessions Judge remarks : 

There is no doubt in my mind that the rioters 
did forcibly remove property belonging to Sarai 
people. This is clearly supported by the medical 
evidenco in the case of Gaya Din. 

He, however, held that the investigation 
was not properly done and so it was difficult 
to convict the accused of robbery. The fact 
that certain witnesses have not been believed 
against somo of the accused is no reason for 
c not believing them against others. Reliance 
is placed on the statement of Sheo Narain. 
It is said that it shows that Qamarul Hasan 
and his men were near his kothar. I do not 
think that interpretation can be put on his 
statement. He states that Qamarul Hasan 
and his men were standing away from the 
kothar three or four paces to the west of the 
€handi tree, that Ram Saran was standing 
a few paces to the north of that tree, 
Qamarul Hasan was eight to ten paces to 
the west of it and an altercation was going 
on between Qamarul Hasan and Ram Saran. 
This statement shows that Qamarul Hasan 
was outside his kothar and was arguing 
d with Ram Saran. I see no reason to dis- 
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but it is clear to me that the aggression was 
on the side of Qamarul Hasan and Ram 8 
baran collected men only on seeing that a 
large number of persons had come on behalf 
of Qamarul Hasan and they were likely to 
do some mischief. 

It is argued that Qamarul Hasan was in 
possession of the house of Mt. Kusma and so 
he had a right to turn out Partit who was 
only a trespasser. It is not the accused's 
case that he went to turn out Partit and 
he used force for that purpose. He has not 
pleaded right of private defence of property 
but pleaded only right of private defence of 
person which as I have shown above is not 
true. I am also satisfied that Qamarul Hasan / 
did not have possession over the house and 
so he could not have any right of private 
defence of property. It is admitted that 
Qamarul Hasan learnt that the house had 
been given by Ram Shankar to Partit on 
the morning of 25th May. The people of 
Sarai like Ram Shankar who treats them 
kindly ' but are displeased with Qamarul 
Hasan who is very hard on them. It appears 
that Qamarul Hasan took it into his head to 
teach Ram Shankar and others a lesson for 
having given the bouse to Partit when he 
had refused to give it to him. Karim chauki- 
dar of Bawan is related to some of the ac- g 
cused and with his help Qamarul Hasan got 
a report made by Sawal chaukidar of Sarai 
which is Ex. 5. That report was made at 
7-30 P. M. on 25th May. It was stated in the 
report that there was a dispute between 
Ram Shankar and Qamarul Hasan about a 
house in which bhusa, jhankar and kanda 
belonging to him, was stored but Ram Shan¬ 
kar had set up a tenant in that house and 
when Qamarul Hasan wanted to got the 
house vacated both persons had collected 
men for that reason. Qamarul Hasan knew 
full well that Ram Shankar had as much 
right as he to take possession of a deserted h 
house and so he wanted to establish that he 


believe the large number of witnesses on 
behalf of the prosecution and believe one 
witness of the accused. I, therefore, hold 
that Qamarul Hasan with a large number of 
persons came to ask Partit to vacate the 
house and on his refusal there was an alter¬ 
cation between him and Ram Saran and 
others who had come on behalf of Partit, 
and Qamarul Hasan and his party beat the 
villagers who had collected on behalf of 
Ram Saran. I am not prepared to believe 
that Ram Saran’s men came one by one. 
There are traces in the prosecution evidence 
showing that Ram Saran also collected men 


was in possession of it. With this object he 
got this report made. I quite agree with the 
learned Assistant Sessions Judge that Karim 
and Sanwal chaukidars of Bawan and Sarai 
respectively are under the influence of the 
accused. In the report made by Qamarul 
Hasan it was stated that he had learnt that 
Partit had been put in possession of the 
house and his bhusa and jhankar were be¬ 
ing thrown out. He also stated in the report 
that he asked his servant Karim not to pick 
any quarrel and that he would have recourse 
to Court. The latter statement clearly shows 
that Qamarul Hasan never exercised any 
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n right of defence of property. It is clear from 
this report that the only possession claimed 
by Qamarul Hasan was that his jhankar and 
bhusa were stored in it but, later on, pro¬ 
bably he thought that this might not be 
considered sufficient and so when he was 
examined before the committing Magistrate 
he added further that his zilledar Karim 
and his wife used to live in the house. Now 
this story of the zilledar living in the 
house is quite absurd. The house consists of 


only one kothri and it looks highly impro¬ 
bable that Karim and his wife should be 
living in that kothri and the bhusa and 
jhankar of Qamarul Hasan should also be 
^ stored in it. Had it been a fact that Karim 
and his wife were living in the house, it is 
certainly not mentioned in the first informa¬ 
tion report made by Qamarul Hasan. There 
is also the fact that Qamarul Hasan had a 
house of his own in the village. 

It is argued that this report is not admis¬ 
sible in evidence under s. 1 G 2 , Criminal P.C. 
It has been recently held by a Bench of this 
Court in 1941 0 . w. N. 722 3 that where after 
the first information report has been recor¬ 
ded, the accused voluntarily comes to the 
police station and makes a report to the 
police by way of defence or reply and no 
* question is put to him by the police, the 
report of the accused is not a statement 
made in the course of the investigation and 
is, therefore, not inadmissible. The same 
view was taken by the Calcutta High Court 
in the ruling above quoted. Karim, P. W. 15 
who is a partizan of the accused has stated 
that nobody lived in the house before a year 
and a half but according to Qamarul Hasan 
his zilledar has been living in the house 
from before the death of Mt. Kusma which 
took place three or four years ago. There is 
the evidence of p. ws. 1 to 6, 8, 21 and 24 
that nobody lived in the house after the 
d death of Kusma and that no bhusa or jhan¬ 
kar was stored in it. The prosecution evi. 
dence also shows that Partit had cleaned 
■the house and had removed his belonging 
on the morning of 25th May. It is argued 
that Partit stated that he had removed aU 
his belongings and they were robbed by the 
accused, but his belongings were found in 
the house of Jhabbu where he lived before, 
t is possible that Partit may have left some 
of his belongings at Jhabbu’s place or his 
wife and children may have removed some 
there while running away at the time of the 
wot. Reliance is placed on the fact that 

t* t 2 k«>« 1 R 1941 0ndh 359 : 194 I 0 236 : 42 
W N Em ^ ror " Bh ^' 


Partit states that he had removed all his be- e 
longings but I do not think much impor¬ 
tance can be attached to that fact. Then it 
is said that the Sub-Inspector found rub¬ 
bish and fuel in the kothri on 2Gth May. The 
Sub.Inspector was not asked in detail about 
this point and we do not know how much 
fuel and rubbish were lying in the kothri. 

It is just possible that some rubbish may 
have remained lying inspite of the kothri 
being cleaned by Partit and he may have 
taken some fuel which the rioters did not 
care to loot. Partit gave a list of articles 
which were taken away by the rioters. The 
rioters must have been anxious to remove 
all the belongings of Partit but they may ‘ 
not have cared to remove the fuel or the 
rubbish. Reliance is placed on the fact that 
it is admitted on behalf of the prosecution 
that Partit had gone to Qamarul Hasan for 
permission to occupy the house and it fol¬ 
lows that Qamarul Hasan was in possession 
of it. Qamarul Hasan is the zemindar of 
Partit and it was natural for him to ap¬ 
proach him first. It does not follow from 
Partit approaching Qamarul Hasan that 
the latter was in possession of the house. 

In fact if the house was in the possession of 
Qamarul Hasan or his zilledar, Partit would 
not have attempted to approach him and 9 
ask him to get it. vacated for him. I quite 
agree with the learned Assistant Sessions 
Judge that Qamarul Hasan was not in pos¬ 
session of the house, that it was lying vac- 
ant and Ram Shankar had permitted Partit 
to occupy it and he had put his belongings 
in it after cleaning it. In the first informa, 
tion report made by Dhamman it is not 
stated that there was an altercation between 
Qamarul Hasan and Partit or Ram Saran. 

It was stated that Qamarul Hasan came 
with a number of persons and began to abuse 
and brickbat the residents of the village and 
then set fire to their houses. Even if the h 
facts were as stated in the report it makes ” 
no difference as to the offences committed 
by the accused. But the evidence given by 
the witnesses looks very probable and I think 
the omission in the report is only acciden¬ 
tal. I may also mention here that the fact 
that 26 persons were injured on the side of 
the complainant and only four on the other 
also shows that the accused were in greater 
number. 

It is argued that the offence of arson has 
not been proved. The common object stated 
in the charge sheet was to get the house 
vacated by Partit. This may have been the 
original common object but it is proved by 



6G Oudh 

fl the evidence of several witnesses, P. ws. l, 2, 

3. 9, 1 G, 18 , 19, 24, 28 and 29 that Qamarul 
Hasan asked his men to set fire to the 
houses. It was held by a Bench of this Court 
in 1935 o \V N 145 4 that where the accused 
formed an unlawful assembly and set out to 
beat a person, and, not finding him, began to 
loot people and did not disperse when the 
police arrived but attacked the police and 
killed a police officer, all the rioters are 
liable for offences under ss. 302 and 396, 
Penal Code, read with S.149. I may quote 
a passage from the judgment: 

It has been argued that as the common object 
alleged in the charge sheet framed bj the learned 
b Additional Sessions Judge of Lucknow was merely 
to beat Bhondu and the men of Ram Narain*s 
party, all the appellants cannot be convicted of the 
offence of the murder of the Sub-Inspector and that 
even the robbing of the womenfolk in Jagannath’s 
house was merely the act of a few rioters and that 
all the appellants cannot be made liable for the acts 
of those persons who actually robbed the women. In 
our opinion there is no force in this contention. 

It is clear in this case that whatever the 
original common object may have been, the 
accused Qamarul Hasan after the brickbat- 
ting was over ordered that the houses be set 
on fire and looted. All the members of the 
unlawful assembly are guilty of the offence 
of arson except those who prove that they 
c did not take part in committing the offence. 
It was so held in 55 ALL GS9. 6 P. W.s 1, 3, 8, 
9, 10, 11, 14, 18, 19, 20, 21, 23, 26 and 27 prove 
that the rioters set fire to the houses. It is 
argued that the Sub-Inspector showed in 
the plan which he prepared only a few 
houses as having been burnt. Ho stated that 
their number was much larger. The Sub- 
Inspector has admitted that it was his mis¬ 
take. It is argued that 12 persons were 
named as eye-witnesses of the arson but only 
six of them were produced. Some were not 
produced for various reasons, one could not 
be had because of illness, some were thought 
<2 unnecessary to be produced as they were re¬ 
lated to the other witnesses who were pro¬ 
duced. I need not discuss this point any 
more because it is not necessary for the pro¬ 
secution to examine all the witnesses men¬ 
tioned in the first information report. It is 
said on behalf of the accused that the men 
of Ram Shankar’s party had themselves set 
fire to the houses and two of them P. W.s 22 
and 24 were caught. These witnesses have 
come on behalf of the prosecution and have 
stated the prosecution case. They and two 

4. (’35) 22 AIR 1935 Oudh 190: 153 I 0 978:1935 
OWN 145, Bishu Nath v. Emperor. 

5. (’33) 20 A I R 1933 All 535 : 147 I C 15 : 35 
Cr L J 360 : 55 All 689, Emperor v. Sheo Dayal. 
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others were caught by Qamarul Hasan and 
handed over to the police and the accused’s * 
statement is that these two were caught be¬ 
cause they were seen setting fire to the 
houses and the other two because they had 
a firearm. There is no evidence to prove that 
these persons were seen setting fire to the 
houses and there is no question about the 
other two having firearms because Qamarul 
Hasan has been acquitted of the offence 
under the Arms Act. I think it is sufficiently 
proved that the unlawful assembly headed 
by Qamarul Hasan committed offences under 
S3.147, 323, 325 and 436. 

It has been argued before me that the 
alibi of four of the accused has been proved, f 
I take the case of Hasan Jan, accused 1 . He 
is a cousin of Qamarul Hasan. He says 
that on 22nd May 1940 he went to Tahsil Bah 
in the Agra District to bring his daughter 
who is married to the son of a tahsildar. He 
started back on 25th May 1940 and reached 
Hardoi in the night and his village Bawan 
next day. The occurrence is said to have 
taken place in Sarai which is seven to ten 
miles from Hardoi at about 5 P. M. on 25th 
May and so if the statement of the accused 
is correct he could not have taken part in 
the riot. His presence in the riot is proved 
by the evidence of Partit, Baldeo, Sheo g 
Narain, Dubar and Tikai. He is named in • 
the first information report. There is no good 
ground to disbelieve these prosecution wit¬ 
nesses. To prove his alibi, the accused 
examined Shabbir Hasan, his daughter’s 
father-in-law. He is no doubt a tahsildar 
but at the same time a close relation of tho 
accused. He proves the letter Ex. G2 purport¬ 
ing to have been written by him. This letter 
is said to have been sent on 29th May fron* 
Bah to the accused through a special mes¬ 
senger. The story is that the tahsildar’s son 
came to Lucknow and then he was told by 
his father-in-law the accused that he was K 
implicated in a riot case. The son then took 
a letter from the accused to his father and 
the father wrote this letter Ex. G2. It is 
stated in this letter that the accused had 
left Bah on the morning of 25th May and so 
he could not have taken part in the riot. 
The tahsildar has stated that he could say 
that the accused had left on 25th May only 
on the strength of this letter. Now this let¬ 
ter could have been written at any tinio ana 
I do not base any reliance on it. Another 
letter Ex. F2 has been produced. It purports 
to have been sent by the accused on 22 n 
May to one Sabir Husain. In this letter it is 
written that the accused returned m the 
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Q evening of 25th May or the morning of 2Gth 
from Agra. Sabir Husain, D. W. 5, has been 
produced to prove that he received this let¬ 
ter. It does not, in my opinion, prove any. 
thing. At the utmost, it proves that the 
accused left Lucknow for Bah on 22nd May. 
He could therefore very well return to Hardoi 
on the 25th and take part in tho riot. The 
third document is a lorry ticket Ex. D. This 
does not prove anything. It only shows that 
a person travelled on a lorry on 25th May. 
Another post-card Ex. L2 has been produced. 
It is addressed to Pyare Lai of Bilgram and 
it purports to have been written by Hadi 
Yar Khan of Hardoi. It is written in it that 
b Iladi Yar Khan went to Bawan'on the 22nd 
and there one Shiam Lai told him that 
Hasan Jan had gone to Agra. Pyare Lai has 
been produced but he does not state anything 
except the receipt of the post-card which does 


not in my opinion prove anything. One wit¬ 
ness, Sat Prakash has been produced and 
he states that he and Hasan Jau travelled 
together on 25th May by Debra Express and 
reached Hardoi at about 8 P. M. The witness 
is a servant of the Court of Wards and he 
drew T. A. He admitted that he could not 
say whether the accused went along with 
him on or after 25th May and it was only 
c when the accused reminded him that he 
had travelled with him pn 25th May that he 
made that statement. I think this alibi evi¬ 
dence is quite insufficient to prove that the 
accused was not present in village Sarai on 
25th May. The other accused whose case has 
been pressed before me is Mohan Lai. He 
was named by Partit, Dwarka and Dham- 
man and is named in the first information 
report. The fact that Dhamman and this 
accused appeared as witnesses on different 
sides is no reason to disbelieve Dhamman. 
He states that he purchased a pair of bullocks 
on the day of the occurrence. D. w. 9 has 
d b f ee “ examined to show that he sold a pair 
of bullocks to the accused at Susamau, Dis- 
tnctUnao and a rawanna was written about 
it. Ihat rawanna is Ex. 12 which shows that 
Mohan Lai purchased a pair of bullocks from 
Jumna Dhar on 25th May. No counterfoil of 
this rawanna has been produced and this 

document could be easily prepared. I think 

the accused is himself to be blamed for not 
taking proper steps for not having the coun- 
terfo.1 produced. I think the alibi of this 
accused has not been proved. 

The other accused is Brij Kishore. He has 
not produced any evidence to prove his alibi 
but reliance is placed on the evidence of 

W. is, Sanwal chaukidar. I have shown 


above that this Sanwal is a partizan of the 
accused and so his evidence is not of any 6 
value. The evidence against this accused is 
of Partit, Dwarka and Dubar. Dubar has 
impressed the judge as a very straightfor¬ 
ward witness. It is argued that these wit¬ 
nesses are men of Ram Saran’s party but 
that by itself is no reason to disbelieve them. 
Having regard to the peculiar circumstances 
of tho case I hold that the case against this 
accused is proved. Now, I take up the case 
of Subedar. Subedar and Ram Saran were 
contesting a seat in the village panchayat. 
Subedar was successful and then the wit- . 
nesses l, 2, IS and 21 put in an application 
that the election be set aside. I think it / 
would not be safe to rely on the evidence 
of these witnesses against Subedar because 
there was direct conflict between these wit¬ 
nesses and Subedar. 1 think the case against 
Subedar is doubtful but sufficiently proved 
against other appellants. The result is that 
the appeal of Subedar succeeds and that of 
the other twenty-three appellants fails. I 
accordingly dismiss the appeal of all the ap¬ 
pellants except that of Subedar whose appeal 
is allowed and he is acquitted. The appel¬ 
lants are on bail. They except Subedar must 
surrender to their bail immediately. 

G.N./r.K. Order accordingly . g 
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Mt. Dilasa — Defendant — Appellant 


Rani Sujan Kuer — Plaintiff _ 

Respondent . 

Second Rent Appeal No. X3 of 1938, Decided on 
23rd September 1941, against order of Dist. Judge. 
Rae Bareli, D/- 29th January 1938. 

:W ° udh , Rent Ac < (22 of 1886, as amended in 
1921), Ss. 127 and 37 — Landlord under misap¬ 
prehension treating non-statutory tenant’s heir 
as heir of statutory tenant — Nothing to show 
that landlord accepted rent from heir after be¬ 
coming aware of his legal position — Landlord 
can eject heir under S. 127. 

Where the landlord under a misapprehension 
treats tho heir of a non-statutory tenant as heir of 
a statutory tenant and there is nothing to show 
that the landlord accepted rent after becoming 
awaro of tho legal position of the heir, the landlord 
is not preoluded from suing for the heir’s oiect 
raent as a trespasser under S. 127 : (*84) 21 A T 

0udh 14; S * D * No * 10 °* 1925 » 1941 O.wV 

B ‘ D ‘ 158 and S ' D - No - 1 ot 198 2, Avtrovi 
jkf; ( 26) 13 A.I.R. 1926 Oudh 656, Expl. lpR* 

70S and (*30) 17 A. I. R. 1930* Oudh 202 Not 
approved. * tfeSfl 

(b) Oudh Rent Act (22 of 1886), S. 127-Ac- 
ceptance of rent after Institution of suit under 
S. 127 does not prejudice landlord's case. 
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Acceptance of rent after the institution of the suit 
under S. 127 cannot prejudice the landlord’s case 
inasmuch ns it is clearly not accepted as from a 
legally admitted tenant, but as from a person who, 
having been in occupation, was liable to pay it. 

[P 70a] 

L. S. Misra and Sri Ram — for Appellant. 

M. Wasivi and S. P. Awasthi — tor Respondent. 

Judgment. —This is a second rent appeal 
under s. HOB, Oudh Rent Act. The suit out 
of which it arises was brought under Ss. 108 
and 127, Oudh Rent Act, by the respondent 
Rani Sujan Kuer for arrears of rent and 
ejectment. The defendant-appellant Mt. 
Dilasa was the widow of one Sheo Darshan 
Lai who died in 1027. Sheo Darshan Lai 
b was the plaintiff’s tenant, but as he was also 
an under-proprietor in the village statutory 
tenancy rights did not accrue to him in view 
of the provisions of S. 67 (l) (b), Oudh Rent 
Act. His widow, Mt. Dilasa remained in pos¬ 
session after his death and continued to pay 
rent. Mutation in respect of her husband’s 
under-proprietary rights was effected in her 
favour on 31st March 1928. On 13th July 1934, 
the plaintiff issued notice to her under the 
provisions of S. 54 of the Act, treating her as 
the heir of a statutory tenant and as such 
entitled to retain occupation of the holding 
for a period of five years only under S. 48. It 
c has been found that this was done under a 
misapprehension of Mt. Dilasa’s position. It 
is said that the ^notice of ejectment was not 
served on Mt. Dilasa; at all events the eject¬ 
ment proceedings were not continued. There 
was no suit under S. 56, and she continued to 
pay the rent due to the respondent. This was 
accepted not only prior to the suit brought 
in 1936 under Ss. 103 and 127, but also during 
its continuance up to llth December 1936. 

The question for consideration is whether 
the plaintiff was justified in suing for Mt. 
Dilasa’s ejectment as a trespasser under S. 127. 
Both the Courts below have answered this 
, question in the affirmative. The trial Court 
• relied on the case of 10 O.W.N. 1259 1 in which 
a learned single Judge of this Court held 
that where an occupancy tenant dies and 
the landlord allows the deceased’s son and 
heir to take possession of the holding and 
to retain possession of it under the impres¬ 
sion that he was entitled in law to be main¬ 
tained in possession for a period of five 
years under the Oudh Rent Amendment Act 
of 1921, the landlord is not debarred from 
taking proceedings against him under Sec. 
127, Oud h Rent Ac t. This view is suppor- 

1. (’34) 21 A I R 1934 Oudh 14 : 147 I C 349 : 9 
Luck 282: 10OWN 1259, Mahabir v. Jagannath 
Bakhsh Singh. 
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ted by decisions of the Board of Revenue 
In s. D. no. 10 of 1925 2 on the death of a e 
tenant in 1323 Fasli his heir was entitled to 
remain in possession and did remain in pos¬ 
session for five years. Ho was served with 
notice of ejectment on the expiration of thi 3 
period. There was no judicial decision on 
the application and there was nothing to 
show that any intimation was given to the 
heir. The application was deposited (dakhil 
daftar). A fresh notice of ejectment was is¬ 
sued three years later, the heir having con¬ 
tinued in the meantime to pay rent. The 
case was not governed by the explanation to 
S. 3 (IS) added by the amending Act of 1921, 
under which statutory rights are acquired / 
by the heir of a statutory tenant who has 
remained in occupation of the holding for 
three years after the expiration of the period 
for which he was entitled to remain in oc¬ 
cupation after the death of the former ten¬ 
ant. It was held that the proprietor never 
recognized the heir as a tenant, and though 
he accepted rent, this did not under S.127 of 
the Act amount to recognising him as a 
statutory tenant. He had done nothing 
“which could be taken as acknowledging the 
existence of any rights.” 

A somewhat different view was taken by 
the Board in 15 R D 70S. 3 On the death of a g 
statutory tenant without an heir the name of 
his daughter-in-law was recorded as tenant 
and the landlord consented to her cultiva¬ 
tion and continued to receive rent from her 
probably under a mistaken belief that she 
was a real heir. It was held that he could 
not after five years eject her as an heir of a 
statutory tenant, the reason being that under 
S. 37 a tenant who is admitted to the occu- 
pation of a holding after the commencement 
of the Oudh Rent Act is entitled to retain 
the same for a period of ten years. The fact 
that she may have been admitted under a 
misapprehension was immaterial. The earlier h 
view has been restored by the Board in a 
recent case, 1941 own 1009. 4 In this, after 
a reference to an earlier ruling in which it 
was held that acceptance of rent from a 
person other than the heir to a tenancy, 
unless otherwise explained, raised the pre¬ 
sumption that he had been admitted as a 
tenant, it was said that later rulings of the 
Board have established the view that mere 
acceptance of rent does not am ount to admis- 

2. S. D. NoT 10 of 1925, Sri Mati Maharani Jag- 
damba Devi v. Chunni Lai. 

3. (’31) 15 R D 708, Kandhai Prasad v. Mantura. 

4. ('41) 1941 OWN 1009, Chiranjin v. Chandra 
Dhar. 
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sion to tenancy. The rulings referred to in By Expl. 2 (g) this section has effect subject e 

* support of this view were 17 RD 15S 5 and to the provisions of S. 127. This relates to 

s D NO. l of 1932.® persons taking or retaining possession of 

' Learned counsel for the appellant relies land without being entitled to such posses- 

on two cases of this Court, 3 O.W.N.Sup. 1G2 7 sion, who may be treated as tenants at the 

and 7 O.W.N. S30. 8 In tbe first case it was option of the person entitled to eject them 

held that where a suit by the tenant to con- as trespassers. The question for considera- 

test the notice of ejectment has failed, but tion, therefore, is whether the appellant was 

tbe landlord does not succeed in ejecting retaining possession of the land without 

him and in getting possession of the land, being entitled to, and to decide this question 

a suit by the landlord against the tenant for it is necessary to determine whether she was 

ejectment is not maintainable in the civil admitted to the occupation of the holding 

Court. As long as the tenant continues in within the meaning of S. 37. That the res- 

occupation of his holding and is not legally pondent originally treated the appellant as 

ejected, he cannot be treated as a trespasser, the heir of a statutory tenant, though she 

6 It should be noted that in this case the ques- "'as actually recorded as the heir of a non- 1 

tion under consideration was whether the statutory tenant, is shown by the fact that 

civil Court had jurisdiction; there was no notice of ejectment was issued under S. 54 

question of the applicability of s. 127, Oudh on the expiration of the period of five years 

Rent Act, and it appears to me that all that for which the appellant would have been 

the case decided was that a civil Court can- entitled to remain in possession had she been 

not treat a tenant as a trespasser, unless and the heir of a statutory tenant, 

until, after ejectment by the revenue Court, It is argued that while the landlord may 
he resumes possession. In the other case 8 the have been under a misapprehension at that 

question of the applicability of s. 127 was time she could not have been under a mis- 

under consideration and a learned single apprehension afterwards, and that as she 

Judge of this Court held that where the continued to receive rent from the appellant 

tenant does not surrender possession of the for more than two years after this it should 

holding and the landlord does not take pro- be held that she admitted her to the tenancy 

e ceedings under s. GO, Oudh Rent Act, the of tbe holding. It is also argued that the 9 

tenant must be deemed to have continued as fact that she did not continue the ejectment 


a tenant holding over and cannot be consi¬ 
dered to be a trespasser. The case in 3 o.w.n. 
sup. 162 7 was cited in support of this view, 
but with all respect I am doubtful whether 
it was relevant in considering the applica¬ 
bility of s. 127. The question of the admission 
of the tenant to the holding, whether by 
acceptance of rent or otherwise, was not 
discussed in the judgment and no question 
arose of admission of the tenant or accept¬ 
ance of rent under a misapprehension. 

Learned counsel for the appellant relies 
d on the provisions of s. 87 of the Act, under 
which every tenant, not being a tenant with 
a right of occupancy or a sub-tenant, who 
is admitted to the occupation of a holding 
after the commencement of the Oudh Reno 
(Amendment) Act, 1921, shall be entitled to 
retain ihe same for the period of his admis- 
sion at a rent agreed up on with the landlord. 

5. (’33) 17 R.D. 158, Suraj Pal Singh v. Ram Sarup 

Kalwar. * 

6. S.D.No. 1 of 1932, Rani Kaniz Abid Taluqdaria 
v. Mahabir. 

7. C26) 13 A.I.R. 1928 Oudh 555 : 97 I.C. 893 : 8 
O.W.N.Sup. 162, Anporna Kuer v. Ram Ratan 
oingh. 

*• Ca°) 17 A.I.R. 1930 Oudh 202 : 123 I.C. 49 • 7 
O.W.N. 830, Haraj Kunwar v. Samad. 


proceedings in 1931 further supports this 
conclusion. Tho point is certainly somewhat 
doubtful. Had the appellant really been an 
heir of a statutory tenant and not herself 
barred by s. G7 she would have herself ob¬ 
tained statutory rights under the explanation 
to the definition of “statutory tenant" in 
s. 3 ( 18 ) of the Act by remaining in occupa¬ 
tion for a period of three years after the 
expiration of five years from her husband's 
death, and it might be argued that since the 
landlord took no steps to prevent this (apart 
from tho abortive effort to eject her in 1934) h 
it would appear that she was not under any 
apprehension of it. But it may be that she 
was at one time indifferent to this possibi¬ 
lity. It may also be that she brought the 
suit under s. 127 as soon as she realised the 
position. The relinquishment by the appel- - 
lant at the end of 1934 of her under-proprie¬ 
tary rights may have been brought to her. 
notice, and that may have aroused her 
suspicions. This point was not considered 
and was apparently not raised in the Courts 
below and there is nothing on tho record 
which would assist me to* determine when 
the misapprehension whioh the lower Courts 
found existed ceased. I do not consider that 
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a in these circumstances I should be justified 
in holding that the landlord accepted rent 
from the appellant subsequent to her becom¬ 
ing aware of her legal position, and that this 
acceptance amounted to admitting her to 
the tenancy. Acceptance of rent after the 
institution of the suit under s. 127 would 
not, I think, prejudice the landlord’s case. It 
was clearly not accepted as from a legally 
admitted tenant, but as from a person who, 
having been in occupation, was liable to 
pay it. For these reasons I do not consider 
that there is any force in this appeal and 
I dismiss it with costs. 

G.N./r.K. Appeal dismissed . 
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Ghulam Hasan J. 

Hafiz Mohammad Taqi and others — 

Defendants—Appellants 
v. 

Hafiz Ewaz Mohammad — Plaintiff 

— Despondent. 

Second Appeal No. 278 of 1939, Decided on 18tk 
August 1941, against order of Addl. Civil Judge, 
Fyzabad, D/- 2nd August 1939. 

(a) Oudh Rent Act (22 of 1886), S. 127-Per¬ 
son losing his right as grove-holder by land 
losing it6 character as grove or losing his right 

c as holder of bagicha by being entered as mere 
tenant bila tasfia—S. 127 applies. 

Section 127 applies not only where a person 
holding land as a grove loses his right as a grove- 
holder by reason of the land losing its character as 
a grove but also where a person holding land as 
bagicha loses his right by reason of his being entered 
as a mere tenant bila tasfia, so as to entitle the 
landlord to eject the grove-holder or the holder of 
the bagicha as a trespasser and recover possession 
under S. 127 : 61 I. C. 192 (Oudh) and (’30) 17 
A. I. R. 1930 Oudh 144, Approved. [P 72d,e] 

(b) Words and Phrases—“Malik”—Meaning. 

The word “malik" is not a term of art, and 

does not necessarily define the quality of the estate 
taken but the ownership of whatever that estato 
may bo : (’22) 9 A. I. R. 1922 P. C. 193, Bel. on. 
d [P 7 2g) 

(c) Record of Rights—Entry — Presumption. 

The entries in the revenue papers must, in the 
absence of any evidence to the contrary, be deemed 
to be correct: 65 I. C. 749 (Oudh), Rel. on. [P 73a] 

(d) Adverse possession — Person not owner 
exercising rights of ownership and transferring 
property without true owner's knowledge— 
Transferor’s unauthorised act does not invest 
him with adverse title. 

The mere fact that a person, who is not the 
owner, professes to exercise the rights of ownership 
and proceeds to transfer property which he has no 
right to traa fer without the knowledge of the true 
owner, doe, not lead to the inference that the 
transferor’s unauthorised act invests him with any 
adverse title and clothes him with the right which 
he otherwise does not possess. [P 73a,6] 


(e) Landlord and tenant —Tenant bila tasfia 
Person holding as tenant cannot claim ad- ® 
versely merely by being entered as tenant bila 
tasfia. 

Where a person is in possession of a plot as a 
tenant his possession cannot become adverse to the 
rightful owner merely because he is entered as tenant 
bila tasfia in village papers and has held it for more 
than 12 years : (’25) 12 A. I. R. 1925 Oudh 442- 
(*31) 18 A. I. R. 1931 Oudh 144; (’32) 19 A. I. R.’ 
1932 Oudh 140; 1937 O. W. N. 1157 and (’39)26 
A. I. R. 1939 Oudh 106, Bel. on. [P 736] 

Mohd. Ayub and Iftikhar Husain — 

for Appellants. 

M. IPasim — for Respondent. 


Judgment. — This second civil appeal 
arises out of a suit for possession and damages. 
The facts are as follows : The property in 
dispute is a plot which is entered as No. 496B 
in 1337 Fasli and measures 18 biswas and 3 bis. 
wansis situate in mahal Bhaiya Kandhai 
Prasad, village Sakrawal, tahsil Tanda, dis¬ 
trict Fyzabad. The plot in question was a part 
of plot No. 864 in the first regular settlement. 
It was entered as 1230 in 1301 Fasli and in 
the partition its corresponding number was 
1230/3. The plaintiff respondent claimed pos¬ 
session of the plot in dispute along with trees 
and damages on the ground that he was the 
owner and zamindar of the plot and the 
defendants-appellants were trespassers. The 
plaintiff-respondent filed a suit in the Rent 
Court under S. 127, Oudh Rent Act against 
Hafiz Mohammad Taqi, defendant-appel¬ 
lant 1, treating him as a trespasser. In that 
suit the defendant-appellant 1 denied the 
title of the plaintiff and set up his own title 
and urged that the suit was not cognizable 
by the Rent Court. The plaintiff withdrew 
the suit with liberty to bring a fresh suit on 
2ist September 1934. 

The present suit was filed on 7th April 
1938. The plaintiff claimed that he was the 
owner of the entire mahal Bhaiya Kandhai 
Prasad in which the plot in dispute lay and 
defendant 1 was in possession of the plot as 
a tenant bila tasfia without his consent. He 
impleaded defendants 2 to 5 in the suit as 
they also alleged that they were in joint 
possession of the plot in suit. The plaintiff 
referred in the plaint to his suit under S. 127, 
Oudh Rent Act and stated that the defen¬ 
dant 1 had alleged himself to be the pro¬ 
prietor and the under-proprietor and the 
grove-holder of the plot in dispute. The 
plaintiff denied that the defendants were 
either the proprietors or the under-proprietors 
or that they were the grove-holders. It was 
further stated in the plaint that the plot 
never held the character of a grove and was 
not a grove at the time of the suit. In any 


/ 
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case it was alleged that if the plot was ever 

* a grove, it had lost its character as such. 
Upon these allegations the claim for posses¬ 
sion and damages was based. 

The defence was that the plot was a grove, 
that Mohammad Saleh was owner in pos¬ 
session thereof and that he had sold the grove 
with land to Abdul Gaffar and Abdul Ghafoor, 
the predecessors.in-interest of the defen¬ 
dants by a sale deed dated 2nd July 1884 
(A-4), that the vendees and their successors- 
in-interest, the defendants, had all along 
remained in possession of the grove as full 
i proprietors and that even if they had no 
title to the grove or its trees or its land 

* they had perfected their title by adverse 
possession. It was also pleaded that inas¬ 
much as the plot retained the character of 
a grove, the plaintiff was not entitled to 
recover possession of the land so long a3 it 
retained that character. There was also a 
plea of jurisdiction to the effect that if the 
defendants were held to be grove.holders, the 
remedy of the plaintiff was by way of re¬ 
sumption in the revenue Court and the suit 
was not cognizable by the civil Court. 

The trial Court held on the question of 
jurisdiction that the defendants were estop¬ 
ped from pleading that the civil Court had 
4 no jurisdiction to try the suit. This view was 
confirmed by the lower appellate Court and 
although the plea has again been raised in 
the memorandum of appeal to this Court, 
learned counsel appearing on behalf of the 
appellants has abandoned the plea and noth¬ 
ing more need be said about it. The trial 
Court further held that the plaintiff was a 
proprietor of the plot in suit, that the sale 
deed of 2nd July 1884 was invalid and gave 
the zamindar a right of re-entry, that Mo¬ 
hammad Saleh was not competent to execute 
the sale deed, that the defendants and their 
predecessors had acquired the grove-holders’ 
^ right by virtue of adverse possession but the 
land had lost its character as a grove and as 
there had been a partition of the plot, its 
piecemeal resumption was permissible and 
the plaintiff was entitled to recover posses¬ 
sion and damages. The lower appellate Court 
held that the land in dispute originally held 
the character of a grove but that it had lost 
that character. As regards the plea of ad. 
verse possession, it held that the defendant 
had acquired no title by adverse possession. 
He accordingly dismissed the appeal. 

The defendants have now preferred this 
.fecond appeal and learned counsel on their 
®ehalf has urged three points in argument. 
In the first place, it is contended that the 


finding of the lower appellate Court that the 
plot was a grove is wrong, that the plot was 
never a grove and consequently the other 
question whether it had lost the character of 
a grove does not arise. The lower appellate 
Court held upon this point that the matter 
is concluded by the clear admission of the 
defendants in the oral and written pleadings, 
and referred to para. 5 of their written state, 
ment and to the statements of their counsel 
on 7th September 1933 and 14th December 
1933. A reference to para. 5 of the written 
statement clearly shows that the defendants 
asserted that the plot in dispute held the 
character of a grove in every way and the 
plaintiff was not therefore entitled to eject 
the defendants. The defendants’ pleader 
stated in oral pleadings before the Court on 
7th September 19SS as follows: “ I do not 
know if the plot no. 496 was a grove when 
Mohammad Saleh entered in possession but 
in 18S4 it was a grove.” 

The statement made by counsel on 14th 
December 1933 is not as explicit as the one 
made before. The latter statement is to the 
effect: “Defendants are superior proprietors 
of the plot in suit and failing that they are 
the grove-holders." It is not necessary to 
refer to other evidence, which the lower ap¬ 
pellate Court took into consideration in ar¬ 
riving at the finding that the plot in question 
was a grove. I must, therefore, accept the 
finding of the lower appellate Court to the 
effect that the land in dispute must be held 
to be a grove. There is no reason to differ 
from the further finding arrived at by the 
lower appellate Court that the land had lost 
its character of a grove. As a matter of fact, 
learned counsel on behalf of the appellants 
concentrated almost entirely upon the origi¬ 
nal character of the land and argued that as 
the land was not a grove the question of its 
ceasing to be a grove did not arise. 

Learned counsel for the appellants has 
referred me to a number of documents show¬ 
ing that the plot in dispute had been enter¬ 
ed as a bagicha and not as a grove. He has 
also sought to draw a distinction between a 
bagicha and a grove. If the finding of the 
lower appellate Court to the effect that tha 
land was originally a grove and had ceased 
to be so at the time of the suit is accepted, 
there is no doubt that the rights of the 
grove-holders ceased upon the extinction of 
the grove and it was open to the plaintiff to 
treat them as tenants and sue for rent under 
S. 127, Oudh Rent Act : vide 8 o L J 60 1 It 

v J 00:0110 ira ' “ * 
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a was held in 7 o W N 34 2 as follows : 

In many instances a grove-holder would be con¬ 
sidered a trespasser, when remaining in occupation 
of the land after the trees have disappeared, and in 
those circumstances the provisions of S. 127 Oudh 
Rent Act, would apply and the landholder could 
treat such a person either as a trespasser, or as a 
tenant within the meaning of S. 127. 

If Mohammad Saleh held the plot in dis¬ 
pute as a bagicha and not as a grove, it 
clearly follows that he held it as a tenant 
who had planted an orchard on the land in 
dispute. He transferred the same to Abdul 
GatTar and Abdul Ghafoor, who subse¬ 
quently divided it among themselves. The 
b defendants however have all along been en¬ 
tered as tenants bila tasfia in the revenue 
papers. It appears that in the khasra kisht- 
war of the old settlement the names of 
Mohammad Azim, etc., were entered against 
plot No. 8G4 but there was no entry in the 
column of tenant. After the sale deed of 
18S4 Habib Hasan son of Mohammad Azim, 
Naseer-ud-Din, and later on his wife Khair- 
un-nissa were entered as the owners while 
Abdul Ghafoor was entered as a tenant bila 
lagan. Abdul Ghafoor mortgaged his half 
share to one Mahadeo Prasad in 1902. This 
Mahadeo Prasad is entered in 1314 Fasli cor¬ 
responding to 190G or 1907 in the column of 
c tenant bila tasfia. Abdul Ghafoor redeemed 
the mortgage in 1908 but made a fresh mort¬ 
gage in favour of Ramzan and Salim. In 
1924 he redeemed the share from the hands 
of the mortgagees. The entry in 1325 Fasli 
corresponding to 1917-18 is in the names of 
Mahadeo, Abdul Ghafoor and others. In 1328 
Fasli corresponding to 1920-21 one Alauddin 
is entered as a tenant bila tasfia. No name 
of the tenant is entered in 1331 Fasli but 
there is a bare entry as bila tasfia. In 1337 
Fasli Mohammad Taqi is entered in the 
column of tenants bila tasfia. Abdul Gaffar 
and Abdul Ghafoor were two brothers. The 
<2 former had two sons, Mohammad Naim and 
Mohammad Taqi, defendant 1 . Mt. Hanifa is 
the widow of Mohammad Naim and defen- 
* dants 3 to 5 are the heirs of Abdul Ghafoor. 
Although the entry in the name of Abdul 
Ghafoor is not continuous, there is no doubt 
that whenever his name finds a place in the 
revenue papers, the entry is as a tenant bila 
tasfia. In my opinion, the provisions of S. 127, 
Oudh Rent Act, will apply to the case of 
Abdul Ghafoor and his heirs, even if it be 
held that the plot in dispute was not a grove 


2. ('30) 17 A I B 1930 Oudh 144 : 124 I C 664 : 5 
.Luck 636 : 7 O W N 34, Makaraji Kunwar v. 
Court of Wards, Deara. 


but was only a bagicha held- by him as a 
tenant bila tasfia. * 

I must hold therefore that the plaintiff 
having been found to be the owner of the 
plot in dispute and the defendants having 
lost their right either as grove-holders by rea¬ 
son of the plot losing its character as a 
grove or by reason of the fact that they are 
entered as mere tenants bila tasfia, the plain¬ 
tiff is entitled to eject them as trespassers 
and recover possession of the plot in dispute. 
The only other point which remains to be 
considered is the plea of adverse possession 
raised on behalf of the defendants. It is con¬ 
ceded by learned counsel for the appellants 
that they are unable to show by. any evi- / 
dence on the record as to how Mohammad 
Saleh acquired title to the plot in dispute in 
the face of the entry existing at the time of 
the first regular settlement in favour of 
Mohammad Azim and others and later in 
favour of Habib Hasan, the son of Moham¬ 
mad Azim, and Nasir-ud-Din. 

It is, however, argued that whatever may 
be the source of his title Mohammad Saleh ^ 
professed to act as an owner of the plot in 
1884, asserted himself in the sale deed (Exhi¬ 
bit A-4) as the owner in possession with full 
powers of transfer and transferred the full 
proprietary rights to Abdul Gaffar and Abdul g 
Ghafoor. He relies on the words “ bamilk-u 
minmuoir" and “ Jumla maratib-i-mali - 
kana ” used in the deed. If Mohammad Saleh 
was not the owner of the land in dispute, it 
was not open to him to assume proprietary 
powers and profess to transfer them to the 
predecessors-in-interest of the defendants- 
It is enough to refer to the well-known de¬ 
cision of their Lordships of the Privy Coun¬ 
cil in 49 I A l, s where Lord Buckmaster 
observed that the word “malik” is not a 
"term of art,” and does not necessarily de¬ 
fine the quality of the estate taken but the 
ownership of whatever that estate may be. 
There is no evidence to show that the asser¬ 
tion by Mohammad Saleh of proprietary . 
rights in himself in the year 1884 was made 
to the knowledge of the plaintiff or his pre¬ 
decessors-in-interest, as clearly the landlord 
was not a party to the sale deed. The fact 
that Abdul Ghafoor made two mortgages in 
different years also does not advance the case 
of the appellants as there is nothing to show 
that there was any hostile assertion of title 
by Abdul Ghafoor or his descendants to the 
knowledge of the pl aintiff. _ 

3. ('22) 9 A I R 1922 P C 193 : 65 I C 974 : 49 I A • 

• 1 : 46 Bom 153 (P C), Bhaidas Shivdas v. Ba* 
.Golab. i 
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a On the other hand, we find that the entry 
in the names of the defendants and their 


predecessors-in.interest has all along been 
as tenants bila tasfia. The entries in the re¬ 
venue papers must, in the absence of any 
evidence to the contrary, be deemed to be 
corrrect: vide 8 O.L.J. 495. 1 This proposition 
is not contested by learned counsel for the 
appellants. It is urged, however, that the 
presumption raised by the entries in the re¬ 
venue papers is rebuttable and has been 
rebutted by the two mortgages made by 
Abdul Ghafoor. I do not agree with this 
argument. The mere fact that a person, who 
is not the owner, professes to exercise the 
6 rights of ownership and proceeds to transfer 
property which he has no right to transfer, 
without the knowledge of the true owner 
does not lead to the inference that the trans¬ 
feror's unauthorised act invests him with 
any adverse title and clothes him with the 
right which he otherwise doe3 not possess. 
There is a large number of decisions of this 
Court in which it has been held that where 
a person is in possession of a plot as a tenant 
his possession cannot become adverse to the 
rightful owner merely because he is entered 
as tenant bila tasfia in village papers and 
has held it for more than 12 years: see 3 
c O.W.N. 148, 6 8 O.W.N. 140,° 0 O.W.N. 17, 7 1937 
O.W.N. 1157® and 1939 O.W.N. 171. 9 It must be 
held, therefore, that the plea of adverse pos¬ 
session raised by the defendants has no sub- 
stance and must be rejected. In the result 
the appeal fails and is dismissed with costs. 

G.N./R.K. Appeal dismissed. 

VJH 1 C 749 : 8 0 L 

5 -t" 26 ) 12 A 1 R 1925 °“dh 442 : 87 I C 183 • 28 
£?£&* 0 w N148 ' Naeeshar Siush *■ 

vs 1 ° ,o ° : 8 

1932 Oudh 140 : 136 I C 700 : 9 
d 8 0 f?7H937 S O W^^ h *7 Si ?/i h V ' Sarab i it Si «>8h. 

g! Jh Bux si 157, BbagWan BUX SiD * h v - 

9. (*39) 26 A I R 1989 Oudh 106 • 179 I p q«;q . 
1939 OWN 171, Mathura Prasad' v uia DaU. 
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Agarwal J. 

Ear Krishna Lai and others _ 

Defendants — Appellants 

V. 

Saji Qurban Ali, Plaintiff and others 
Defendants — Respondents. 

Second Appeal No. 809 of 1939, Decided on 1*1 

SBS« , 9 i!,V a f iMt order of Add h Civil Judge 1 
oitapur, O/- 28th August 1939. 8 ’ 


(a) Tort—Joint tortfeasors—Suit for damages 
against — Compromise with some is no bar to e 
decree against others. 

Where in a suit against joint tortfeasors for 
damages, the plaintiff compromises with some of 
them without releasing the entire cause of action, 
be is not debarred from getting a decree against 
the others : 31 All. 173 and (’32) 19 A.I.R. 1932 All. 
401, Rel. on; (’34) 21 A.I.R. 1934 Nag. 226 and (’36) 

23 A.I.R. 1936 All. 780, Expl. [P 74 d y e , /] 

(b) Tort — Trespass — Damages caused by 
trespass by cattle of several defendants — No 
evidence that defendants acted jointly or in 
concert—Extent of damages caused by cattle of 
each defendant not known —Joint decree for all 
damages against all defendants held could not 
be passed — Only nominal damages held could 
be awarded against each defendant. 

In a suit for damages caused by the trespass by / 
the cattle of tbe defendants into plaintiff’s crops 
what was alleged in the plaint was that the defend, 
ants dishonestly let loose their cattle. It was no¬ 
where alleged that they let loose their cattle with a 
view to have the plaintiff's crop grazed. It was not 
found that all the defendants had acted jointly or 
in concert. Further the extent of damages caused 
by the cattle of each defendant was not known ; 

Held that a joint decree for all the damages 
agaiDst all the defendants could not be passed : 
(1931) A.C. 560, Disting . (p 74 ^] 

Held further that in the absence of evidence to 
show what damages were caused by the cattle of 
each set of defendants only nominal damages could 
be awarded against each defendant. [P 74/*; P 75a] 

K, N, Tandon — for Appellants. 

Mohammad Ayuh — for Respondent 1. g 

Judgment. — This second appeal arises 
out of a suit brought by the respondent Haji 
Qurban Ali against 13 persons for tho re¬ 
covery of Rs. 450 as damages on the allega¬ 
tion that the defendants dishonestly let loose 
their cattle and grazed his sugar cane cropon 
8 97 acres. The suit was contested by defen¬ 
dants l to 5. They denied that their cattle 
ever grazed the plaintiff's crop and also 
pleaded that the suit was bad for misjoinder 
of parties and causes of action. It was said 
by the plaintiff that defendant G had released 
the cattle of defendants l to 5 from the pound 
as he was their servant. Defendant G admit- . 
ted that fact. Defendant 9 admitted that his ” 
cattle had grazed tho plaintiff's crop. De¬ 
fendant 12 also admitted it but stated that 
his cattle had done so in his absence. Dofen- 
dant li denied that his cattle had grazed tho 
plaintiff's crop. Defendant 13 was absent. 

I he plaintiff compromised with defendants 7 

8 i • I ®' Til0y paitl certain amounts to the 
plaintiff and were exempted. The learned 

Munsif decreed the suit against defendants o 
Ha 3 ^yanddismissed it against the rest. 

He held that there was no misjoinder of 
parties and causes of action but it was not 

dSlfnS at n he CattIe °J any of the defen- 
dants other than 9 and 12 had grazed the 
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plaintiff’s crop, and he awarded nominal 
damages amounting to Rs. 10 to the plaintiff 
against defendants 9 and 12 . There was an 
appeal by the plaintiff and the learned Civil 
Judge in appeal decreed the suit for Rs. 200 
against defendants 1 to 5, 9 and 11 to 13 and 
dismissed it against defendant 6. Defendants l 
to 5, 9 and 11 have appealed to this Court. 

The first point argued by the learned 
counsel for the appellants is that the suit 
was bad for misjoinder of parties and causes 
of action. Section 99, Civil P. C., provides 
that no decree shall be reversed or substan¬ 
tially varied, nor shall any case be remanded 
in appeal on account of any misjoinder of 
parties or causes of action or any error, de¬ 
fect or irregularity in any proceedings in the 
suit not affecting the merits of the case or 


AN Ali (Agarwal J.) A. I. R. 

cause of action. It was held in 1932 A.L.J. w* 
that if a plaintiff enters into a compromise * 
with one joint tortfeasor, it is no bar to a 
decree against the others. The case in 6 A.L.J. 
135 4 is quite similar to the present one. In 
that case the plaintiff had brought an action 
for damages against several persons but he 
compromised with one of them to the extent 
of the liability of that particular tortfeasor. 

It was held that the others remained liable 
and were not exonerated from liability by 
reason of one man admitting his own guilt 
and agreeing to pay his quota of damages. 

I am of opinion that all the defendants were 
joint tortfeasors and the plaintiff has not 
lost his remedy against the appellants be- / 
cause he compromised with some of the tort¬ 
feasors. 


the jurisdiction of the Court. I need not go 
into the question whether there was misjoin¬ 
der of parties and causes of action because 
even if there was any, the appellants cannot 
take advantage of the fact as enacted in 
6. 99. I do not think that the appellants have 
been prejudiced by reason of misjoinder and 
there is no question of the jurisdiction of the 
Court. It is argued that a joint decree has 
been passed against all the defendants and 
they have been prejudiced in this way. But 
e if the defendants were jointly liable they 
have not been prejudiced and if they were 
not, the decree against them will be only as 
regards the amount for which they are liable. 

The second point argued is that all the 
defendants were trespassers and as the plain¬ 
tiff compromised with three of them, he 
could not pursue his remedy against the 
others. Reliance is placed on A.I.R. 1936 ALL. 
780 1 and A.I.R. 1934 Nag. 226. 2 In the Allahabad 
case the plaintiff had sued for damages for 
defamation. Two persons had defamed him 
but he accepted an apology from one and 
sued the other. It was remarked that where 
d there are joint tortfeasors, a compromise 
with one of them would debar the plaintiff 
from seeking a remedy against the others, 
but the principle was held not to be^ appli¬ 
cable to that case. In the Nagpur case 2 it was 
held that if satisfaction is accepted as full and 
complete as against one person it operates in 
respect of the entire cause of action. In the 
present case the plaintiff had exempted only 
those defendants with whom ho had com¬ 
promised. He had not released his entire 

1. (’36) 23 AIR 1930 AH 780 : 165 I C 892 : 1936 
A L J 1014, Raghunath Singh v. Mukandi Lai. 

2. (’34) 21 AIR 1934 Nag 226 : 152 I C 398 : 31 
N L R 27, Maklian Lai Lolaram v. Panchamlal 
Sheoprasad. 


The other point argued is that the defen¬ 
dants were not jointly liable, each set of 
defendants being liable for the damages 
caused by his cattle. No conspiracy or collu¬ 
sion of the defendants was alleged in the 
plaint. What was alleged in para. 2 of the 
plaint was that the defendants dishonestly 
let loose their cattle. It was nowhere alleged 
that they let loose their cattle with a view 
to have the plaintiff’s crop grazed. Each may 
have let loose his cattle without the know¬ 
ledge of the other. The lower Courts have 9 
not found that all the defendants acted 
jointly. Reliance is placed by the learned 
counsel for the respondent on a ruling, (1931) 

A. C. 560. 6 In that case two dogs belonging 
to different owners acting in concert had 
attacked a flock of sheep and injured several. 
Here there is nothing to show that the cattle 
of the defendants acted in concert. It is 
admitted that the plaintiff was not keeping 
any man to look after his crop and so the 
cattle of the defendants may have trespassed 
into it quite independently and without con¬ 
cert on the part of their owners. The learned 
Civil Judge, I think, was not justified in giv- h 
ing a joint decree for all the damages against 
all the defendants. It was admitted in the 
beginning of the trial by the plaintiff’s counsel 
that he could not say on what date the cattle 
of any particular defendant grazed in the 
fields belonging to his client. There is no¬ 
thing to show the amount of damages caused 
by each set of the defendants. There are 


. (’32) 19 AIR 1932 All 401 : 138 I C 77 : 1932 
A L J 497, Basharat Beg v. Hira Lai. ^ 

. (’09) 31 All 173 : 1 I C 884 : 6 A L J 135, Ram 
Kumar Singh v. Shaikh Ali Husain. 

. (1931) 1931 A C 560:100 L J P C 161: 1931 S O 
(H L) 117 : 1931 S O L T 399 : 145 L T 393 : 75 
S J 424 : 47 T L R 441, Arneil v. Paterson. 



1942 


Baijnath v. Iqtidar Fatima 


Oudh 75 


three sets before me, defendants 1 to 5, Bhola 
defendant 9 and Bhajan defendant 11 . The 
lower appellate Court has found that the 
cattle of all the three sets of appellants grazed 
the plaintiff’s crop. The finding of fact is 
binding on me. In the absence of evidence to 
show what damages were caused by the cattle 
of each set of defendants, I can award the 
plaintiff only nominal damages, which I 
assess at Rs. 5 against Hari Kishun Lai, 
Rs. 10 against appellants 2 to 5, Rs. 5 against 
the appellant Bhola, Rs. 5 against the appel¬ 
lant Bhajan, Rs. 5 against the respondent 
Bodhey alias Bodhan and R3. 5 against the 
respondent Daya Ram. I grant relief to the 

b plaintiff-respondent against the defendants- 
respondents Bodhey and Daya Ram under 
0. 41, R. 4, Civil P. C., as the judgment of 
the lower Court proceeded on the grounds 
common to all the defendants. 

The result is that the appeal of the appel¬ 
lants is allowed to this extent that the plain¬ 
tiff’s suit is decaeed for Rs. 5 against Hari 
Kishun Lai, Rs. 10 against Murtinjal Singh, 
Kalka Singh, Indra Bali Singh and Chhotey 
Singh, Rs. 5 against Bhola, Rs. 5 agaiust 
Bhajan, Rs. 5*against Bodhey and Rs. 5 against 
Daya Ram. Parties to receive and pay costs 

. in the Courts according to success and 
failure. 

K.S./r.K. Order accordingly. 
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Bennett and Agarwal JJ. 

Baijnath — Plaintiff — Appellant 

v. 

Iqtidar Fatima and another _ 

Defendants — Bespondenls. 

Miso, Appeal No. 46 of 1939, Decided on 14th 
August 1941, against order of Addl. Special Judgo 
of 1st Grade, Bara Banki, D/. 7 th January 1939. 

p. c. (1908), O. 9, R. 9 —Applicant’s 
claim dismissed by Court A for default—Appli- 
cant alleging in restoration application to have 
been present in adjoining Court B in connexion 
with execution application when case was called 
iD c 11 < T| 0 |“i rt T Presen , ce in Court B not proved 
Z7 S ^ f f l nt tJ cause for applicant's absence in 

7i? Jl 1 ^ Cld couId not be lalcrred from fact 
that he had no reason to absent himself. 

The olaim of the applicant in Court A was dis¬ 
missed for default of appearance. In hisapplica4ion 
for restoration filed a month after the dismissal 
the applicant stated that when the case was called 
oat in Court A ho was attending to an application 
for execution in the adjoining Coart B. There was 
no evidence that the applicant was present in Court 
^ as alleged by him. It was argued that there was 
no reason for the applicant to absent himself; 


Held that from the fact that the applicant had 
no reason to absent himself, it could not be infer- 6 
red that there was sufficient cause for his absence 
in Court A. (P 76a] 

(b) Civil P. C. (1908), O. 9, Rr. 9 and 8 — 
Dismissal for default of appearance early in 
day — Legality — Delay in filing restoration 
application—Effect. 

It cannot be said that no orders of dismissal in 
default should be passed till the end of the day 
when the Court rises, because there can be no 
default until the Court rises for the day. Litigants 
are ordinarily required to attend the Court at 10 
A. M. and there is no reason why they should not 
be penalized for failure to do so without sufficient 
cause. The circumstance that the litigant attends 
later in the day and at the same time applies for 
an order to set aside the dismissal is no doubt a 
strong point in his favour when the Court is consi- / 
dering whether there was sufficient cause for his 
non-appearance earlier, and the Court is equally 
justified in holding that a long delay in making 
the application after knowledge of the dismissal 
tends to throw doubt on the explanation put for¬ 
ward: (’41) 28 A.I R. 1941 Oudh 91, Distiyin.; (’28) 

15 A.I.R. 1928 All. 301, Dissent. [P 765, c] 

Hakimuddin — for Appellant. 

E. H. Zaidi — for Respondent 1. 

Judgment. — This is an appeal under 
S. 45, U. P. Encumbered Estates Act, by 
Baijnath who made a claim under s. 10 in 
proceedings under that Act. The claim was 
dismissed in his absence. It had been denied 
by the respondents who were the applicants g 
in the case. The appellant applied under 
order 9, Rule 9, Civil P. C. for restora- 
tion and this application was dismissed on 
the ground that he had not shown sufficient 
cause for his non-appearance. The case was 
fixed for 7th September 1938, and it is not 
denied by the appellant that ho was aware 
of the date. His explanation was that when 
the case was called out he was attending to 
an application for execution filed by him in 
the adjoining court room of the Munsif. He 
heard after he left that Court that the case 
in the Court of the Additional Special Judge 
had been called and that his claim had beon 
dismissed. Baijnath supported his applica. h 
tion for restoration by an affidavit and on 
the other side there was a statement by the 
Karinda of the respondents denying that 
Baijnath had attended the Court of the 
Munsif on the day in question. 

The Additional Special Judge found that 
the appellant’s explanation was false. He 
stated in his order that the case was called 
out several times before it was dismissed at 
1 . 8 ° p. m. and as the Court of the Munsif 
adjoins his Court the appellant should have 
heard his case caUed out had he actually 
been present. Moreover, the fact that he took 
no immediate aotion and filed hia applica- 
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a tion for restoration about a month after the 
dismissal of the claim clearly indicated that 
he did not attend the Munsif’s Court on 
7th September as he alleged. The learned 
counsel for the appellant concedes that there 
is little to be said for his client. No evidence 
apart from the affidavit was produced to 
support the allegation that the appellant had 
attended the Munsif’s Court on the day in 
question, and had he done so, there can be 
little doubt that evidence would have been 
available on the point. Learned counsel has 
argued that the appellant had no reason to 
absent himself, but we cannot infer from 
this that there was sufficient cause for his 
° absence. 


a. i. r. 

1940 o.A. 1040 2 and also from the facts in 
A.I.R. 1928 ALL. 801 1 because while in both 
these cases the persons concerned appeared 
in Court and applied for restoration very 
shortly after the order of dismissal in default, 
in the present case the application for res¬ 
toration was not made until about a month 
after the order of dismissal although the 
appellant admits that he knew of the dis¬ 
missal on the day the order was passed. 
There can, we agree with the lower Court, 
be little doubt in these circumstances that 
the cause shown by the appellant for his 
absence on the date fixed was false. We see 
no reason to allow this appeal and we dis¬ 
miss it with costs. 


Learned counsel has referred to a ruling 
of a single Judge of the Allahabad High 
in A.I.R. 1928 ALL. 301 1 to the effect that no 
orders of dismissal in default should be 
passed till the end of the day when the 
Court rises, because there can be no default 
until the Court rises for the day. With all 
respect we are not prepared to subscribe to 
this view. Litigants are ordinarily required 
to attend the Court at 10 A.' M. and we know 
no reason why they should not be penalized 
for failure to do so without sufficient cause. 
To allow them to attend at any time in the 
c day before the Court rises, that is, usually 
at 3-30 or 4 P. M., might make it impos¬ 
sible to carry on the work of the Court pro¬ 
perly by putting it in the power of litigants 
to obstruct it. 

The circumstance that the litigant attends 
later in the day and at the same time applies 
for an order to set aside the dismissal is no 
doubt a strong point in his favour when the 
Court is considering whether there was suffi¬ 
cient cause for his non-appearance earlier, 
and the Court is equally justified in holding 
that a long delay in making the application 
after knowledge of the dismissal tends to 
d throw doubt on the explanation put forward. 
In a recent case which came before a single 
Judge of this Court, 1940 O.A. 1040, 2 an appli¬ 
cation by an auction purchaser was dismissed 
for default as early in the day as 10-15 A. M. 
The applicant applied for restoration within 
half an hour of dismissal, giving reasons for 
his inability to attend earlier. His expla¬ 
nation was accepted and the order of dis¬ 
missal set aside. The facts in the present 
case are quite different fr om the facts in 

1. (’28) 15 AIR 1928 All 301 : 108 I C 576 : 26 
ALJ 382, Ram Shankar v. Ram Narain. 

2. (’41) 28 AIR 1941 Oudh 91 : 192 I C 332 : 16 
Luck 294 : 1940 OWN 1086 : 1940 O A 1040, 
Badri Prasad v. Ambika Pershad. 


G.N./R.K. 


Appeal dismissed . 


A. I. R. (29) 1942 Oudh 76 

Ghulam Hasan J. 

Mahabir and another — Defendants — 

Applicants 

• v. 

Bam Lal and others , Plaintiffs and 
others — Opposite Party . 

Civil Revn, Applns. Nos. 75' and 76 of 1938, 
Decided on 2nd September 1941, against order of 
Diet. Judge, Fyzabad, D/- 1st April 1938. 

U. P. Agriculturists* Relief Act (27 of 1934), 0 
S. 10 —Mortgage in favour of & and D by same 
deed—Certain properties in two villages mort¬ 
gaged to each of mortgagees separately des¬ 
cribed—Consideration paid by each specified— 
Mortgagor to redeem properties by paying 
entire principal amount in lump sum—Deed held 
created two separate and distinct mortgages. 

The preamble of the mortgage deed showed that 
the mortgagor was mortgaging certain properties in 
favour of S and B for a sum of Rs. 599 in two 
villages 3/ and A. The share of the mortgagees in 
the mortgage consideration was separately set out. 

S was entered as having pai<l Rs. 300 and the pro¬ 
perty entered as against his name was four plots of 
land in village M and two plots of land in A, while 
B was entered as having paid Rs. 299 and the pro¬ 
perty entered against his name was three plots of 
land in village A only. There was no entry of any ** 
plot of land in village M as against him. There was 
a condition in the mortgage bond to the effect that 
on payment of the entire principal in a lump sum 
by the mortgagor the property should be released in 
his favour. The deed did not also specify how 
much of Government revenue each of the mort¬ 
gagees was to pay. It was urged that the deed con¬ 
stituted one transaction : 

Held that the intention of the parties was to 
make two mortgages, one in favour of S, and the 
other in favour of B inasmuch as the share of each 
of the mortgagees in the money advanced under the 
mortgage was clearly specified, and the properties 
mortgaged were separately allotted to each of the 
mortgagees and the condition in the deed that the 
entire principal amount should be repaid m a lump 
sum by the mortgagor therefore might be regarded 
as consistent with the intention of executing two 
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separate and distinct mortgages. Since tlie intention 
° to execute two mortgages was clear from the con- 
tents of the deed, the mortgagor must be taken to 
have been directed under the condition referred to 
above to pay the entire principal amount in a lump 
sum which was due from him to each of the two mort¬ 
gagees separately and not to the two mortgagees taken 
together. Therefore under S. 10 the principal sum 
secured by the mortgage, in so far as the interest 
of mortgagee S was concerned, was Rs. 300 only, 
and consequently the application for redemption of 
the property lay to the revenue Court. (P 7 Se,/,g,h] 

Naim XJllah — for Applicants. 

Mohammad Aijub — for Opposite PArty Nos. 1 

to 5, and 8 (Guardian). 

Order. — These are two applications 
under S. 115, Civil P. C., directed against 
r ° the judgment and decree dated 1st April 
1033, passed by the District Judge of Fyza- 
bad setting aside the judgment and decree 
dated 3ist March 1937, passed by the Assis¬ 
tant Collector of Tanda. The facts are as 
follows : On 13th December 1911, Bansgopal, 
the predecessor-in.interest of the opposite 
parties, executed a mortgage in favour of 
Sheo Narain 'and Barkhoo tailor for Rs. 599 
mortgaging two properties in villages Mun- 
dera and Aribpur. In the mortgage deed the 
mortgage money was split up into two parts, 
namely Rs. 800 were entered as having been 
paid by Sheo Narain and Rs. 299 paid by 
c Barkhoo tailor. Bansgopal on 6th February 
1919, executed a deed of further charge for 
Rs. 100 in favour of Sheo Narain only. Bans¬ 
gopal also executed a mortgage in favour of 
Sheo Narain for Rs. 400 on 29th May 1919, 
in respect of some other property. Bans¬ 
gopal died and upon his death his sons, the 
opposite parties, filed an application for 
redemption of the mortgage under S.12, 
Agriculturists’ Relief Act, stating that the 
amount due to Barkhoo mortgagee, namely 
Rs. 299 had been paid off while the amount 
duo to Sheo Narain still remained unpaid. 
This application was No. 6 of 1936 and was 
d filed in the Court of the Assistant Collector* 
of Tanda. The opposite parties also applied 
for redemption in respect of the mortgage of 
1919 in the Court of the Assistant Collector of 
Tanda. This was application No. 5 of of 1936. 

A preliminary objection was raised to 
the effect that the applications were not 
maintainable in the Court of the Assistant 
Collector as the principal money secured by 
the mortgages in each cose exceeded Rs. 600. 
In respect of the mortgage of 1911 , it was 
alleged that the principal sum secured by the 
mortgage was Rs. 599 and not Rs. 800 as 
alleged in the application. As regards the 
mortgage made in 1919, it was alleged that 
although the principal sum secured was only 


Bs. 400 yet on account of a condition in the e 
said mortgage deed it could not be redeemed 
unless the earlier mortgage of 1911 had been 
redeemed. The principal money secured thus 
exceeded Rs. 500. This objection was based 
on the provision of S. 10. U. P. Agricul- 
turists' Relief Act, which lays down that ap¬ 
plications under s. 12 for redemption of the 
property shall if the principal money doe3 
not exceed Rs. 500 be brought before the Col¬ 
lector. The learned Assistant Collector upheld 
the preliminary objection and ordered the 
return of the applications for presentation 
to the proper Court. 

The learned District Judge in appeal set 
aside the decision of the Assistant Collector f 
and held as regards the application in res¬ 
pect of the mortgage of 29th May 1919, that 
the consideration being Rs. 400 it was clearly 
entertainable by the Revenue Court. As re¬ 
gards the application arising out of the 
mortgage of 1911, the learned Judge took the 
view that the mortgage represented two 
transactions, one in favour of Barkhoo tailor 
and the other in favour of Sheo Narain, and 
that the mortgage of Barkhoo tailor having 
admittedly been redeemed, the successors-in- 
interest of the mortgagor were entitled to 
apply for redemption in respect of the por¬ 
tion unredeemed, namely the portion of Sheo g 
Narain for Rs. 800 . Ho also took into con- 
sideration the deed of further charge for 
Rs. 100 and observed that the consideration 
of the mortgage as well as the deed of fur¬ 
ther charge did not exceed Rs. 400 and the 
application was, therefore, rightly filed in 
the Revenue Court. In the result he allowed 
the appeals and directed that both the appli¬ 
cations should be disposed of by the Revenue 
Court according to law. The defendants to 
the applications, who are the successors.in¬ 
interest of Sheo Narain, have preferred 
two revision petitions to this Court. Civil 
Revision No. 75 of 1938 arises out of applica¬ 
tion no. 6 of 193G while the civil Revision h 
No. 76 of 1938 arises out of application No. 5 
of 1936. Learned counsel for the applicants 
has frankly conceded that he is unable to 
press the application No. 76 of 1938, and con¬ 
cedes that the principal sum secured by the 
mortgage of 29th May 1919, did not exceed 
Rs. 400 and the application for redemption 
therefore, was consequently rightly filed in 
the Revenue Court. Section 116 Applica¬ 
tion NO. 76 of 1938, therefore, stands dismiss¬ 
ed with costs. 

As regards s.ne Application No. 75 of 1938, 
it has been contended on behalf of the an- 
plicants that the mortgage of 1911 was one 
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a and indivisible and that the principal sum 
secured by the mortgage was Rs. 599 and 
consequently the application for redemption 
should have been filed in the civil Court as 
it was beyond the jurisdiction of the Revenue 
Court, The only question, therefore, which 
arises for determination is whether the As¬ 
sistant Collector had jurisdiction under S. 10 , 
U. P. Agriculturists’ Relief Act, to entertain 
the application for redemption in respect of 
the mortgage of 1911. In order to arrive at 
a decision on this point, it is necessary to 
examine the mortgage deed and to ascertain 
the intention of the parties in executing that 
mortgage. The preamble of the deed shows 
b that the mortgagor was mortgaging certain 
properties, set out at the foot of the deed 
in favour of Sheo Narain and Barkhoo tailor 
for a sum of Rs. 599/- in two villages Mun- 
dera and Aribpur. It appears that the share 
of the mortgagees in the mortgage considera¬ 
tion is separately set out under the entry 
“detail of the mortgagee’s share.” Sheo 
Narain mortgagee is entered as having paid 
Rs. 300 and the property entered as against 
his name is four plots of land in village 
Mundera and two plots of land in Aribpur. 
The area of six plots is separately given 
against each one of them. Barkhoo tailor is 
c entered as having paid Rs. 299 and the pro¬ 
perty entered against his name is three plots 
of land with an area of 4 bighas and one 
biswa in village Aribpur only. There is no 
entry of any plot of land in village Mundera 
as against him. 

Learned counsel for the applicants has 
relied on the condition mentioned in the 
mortgage deed to the effect that when the 
mortgagor paid out of his own pocket the 
entire principal money in a lump sum the 
mortgaged property shall be released in his 
favour. It i3 argued upon the strength of 
this condition that the intention of the 
d parties was that inspite of the specification 
of share given at the foot of the deed, the 
mortgage was treated as one transaction and 
that the entire sum of Rs. 599 was to be paid 
by the mortgagor on redemption. In this 
connexion reference has also been made to 
the payment of Rs. 20 as Government re¬ 
venue and it is urged that the deed does not 
specify how much each of the mortgagees 
would pay. 

Having considered the language and the 
contents of the deed, I am of opinion that 
the intention of the parties was to make two 
mortgages, one in favour of Sheo Narain, 
and the other in favour of Barkhoo tailor. 
This conclusion follows from two important 


A. I. R. 

circumstances appearing on the face of the 
deed, one of which is that the share of each * 
of the mortgagees in the money advanced 
under the mortgage was clearly specified, 
and the other is that the properties mort¬ 
gaged were separately allotted to each of the 
mortgagees. The condition in the deed to 
the effect that the entire principal amount 
was to be repaid in a lump sum by the 
mortgagor may, therefore, be regarded as 
consistent with the intention of executing 
two separate and distinct mortgages. If the 
intention to execute two mortgages is clear 
from the contents of the deed, it follows 
that the mortgagor was directed under the 
condition referred to above to pay the entire / 
principal amount in a lump sum which was 
due from him to each of the two mortgagees 
separately and not to the two mortgagees 
taken together. This construction of the 
mortgage deed receives additional support 
from the fact that when the deed of further 
charge came to be executed by Bansgopal 
on 6th February 1919 it was executed in 
favour of Sheo Narain only and not in 
favour of the two mortgagees. Further, in 
the deed executed on 29th May 1919 by Bans¬ 
gopal in favour of Sheo Narain in respect of 
another property the mortgage money of 
Rs. 299 due to Barkhoo tailor under the g 
mortgage deed of 1911 was made dehanid in 
specific terms by Bansgopal in the aforesaid 
deed. The entry given in that deed shows 
that the mortgagor directed that Rs. 299 
due to Barkhoo tailor mortgagee out of the 
entire amount of Rs. 599 mentioned in the 
deed of 1911 should be paid by Sheo Narain. 

I am satisfied therefore that the intention 
of the parties was to execute two mortgages 
in the year 1911 and the view taken by the 
learned District Judge on this point is cor¬ 
rect. I hold therefore that under S. 10, U. P. 
Agriculturists’ Relief Act, the principal sum 
secured by the mortgage, in so far as the in- ^ 
terest of Sheo Narain mortgagee was con¬ 
cerned, was Rs. .300 only, and consequently 
the application filed against his successors- 
in-interest for redemption of the property 
rightly lay to the revenue Court. The result 
is that this application also fails and is dis¬ 
missed with costs. 

G.N./R.K. Applications dismissed . 


Mahabib V. Ram Lab (Ghulam Hasan J.) 


1942 


Khushal Chand v. Sri Narain 


Oudh 79 


fl A. I. R. (29) 1942 Oudh 79 

Bennett and Madeley JJ. 

B. Kvshal Chand — Decree-holder — 

Applicant 

v. 

B. Sri Narain and others — 

Judgment-debtors — Opposite Party. 

Civil Revn. Appln. No. 109 of 1940. Decided on 
9th September 1941, for revision of order of Civil 
Judge, Fyzalad, D/- 26th October 1940. 

Civil P. C. (1908), S. 115—“Case decided” — 
Order rejecting preliminary objection is not 
“case decided.*' 

An order rejecting a preliminary objection is an 
interlocutory order and there is no case decided 
b within the meaning of S. 115 and hence no revi¬ 
sion lies from such an order : (’3G) 23 A I R 193G 
Oudh 22 (F B), Foil.; Case law referred. [P 80n) 

L. S . Afisra and S. N. Srivastava — 

w Ti; • _ (or Applicant. 

. M. Wasim and P . D. Bustcgi — 

for Opposite Party. 

Order. — This is an application in revi¬ 
sion under S. 115 , Civil P. C., against an 
order passed by the learned Civil Judge of 
Fyzabad, in proceedings under the Agricul¬ 
turists Relief Act. For the purpose of con¬ 
sidering this application it is only necessary 
to mention that certain applications for 
amendment of a decree obtained on a mort- 
c gage had been made under ss. 4 , 5 and 30 
Agriculturists’ Relief Act. There were al¬ 
together three persons concerned and only 
two of these joined in the first application. 
Ail three joined in the second application, 
but this application was defective, and ac- 
cordingly a third application was presented 
on 19th February 1940. The first two applies- 
tions had been consigned to records on 3 rd 
February 1940 The third application was 
dismissed for default of prosecution on lSth 
July 1940 . An application was made under 
°. 9,R. 9, Civil P. C., for restoration, but it 
was dismissed on 7th September 1940. 

d On 7th September 1940 , the three persons 
concerned filed a fresh application for amend- 
the mortgage decree under Ss. 4 , 5 
and 80 , Agriculturists' Relief Act. The decree- 
holder raised a preliminary objection that 
the application was barred by the provisions 

?'%%■«■ £ Ci *! *■ C-, under which where 
a suit has been dismissed under the previous 

dekult ° f Prosecution the plaintiff is 
precluded from bringing a fresh suit in res- 
peot of the same cause of action and can 

L;/o a i? y f ° r Bn ? rder set the dismissal 
Mide It was sought to apply this provision 

Reltof A",?' 1163 U # n ?f thB Agriculturists' 

Bel ef Act mvjewof the provision of s. 14 i. 

Uivil P. O., that the procedure provided in 


the Code in regard to suits shall be followed e 
as far as it can be made applicable, in all 
proceedings in any Court of civil jurisdic¬ 
tion. We have also been referred in the same 
connexion to the provision in S. 12, Civil 
P. C., that where a plaintiff is precluded by 
rules from instituting a further suit in res¬ 
pect of any particular cause of action, he 
shall not be entitled to institute a suit in 
respect of such cause of action in any Court 
to which the Code of Civil Procedure applies. 
The learned Civil Judge took these provi¬ 
sions into consideration, but was of opinion 
that they were not applicable in view of the 
fact that a Court is required to comply with 
the provisions of $s. 4 and 5, Agriculturists’ J 
Relief Act, “notwithstanding anything con¬ 
tained in the Code of Civil Procedure.” 

This application in revision against the 
order of the Civil Judge rejecting the pre¬ 
liminary objection preferred before him to 
the effect that in view of these provisions of 
the Code of Civil Procedure he had no juris¬ 
diction to entertain the application for 
amendment contests the view taken by the 
Special Judge and contends that he should 
have held that he had no jurisdiction to en¬ 
tertain the application. The question raised 
by the applicant in revision is, therefore, a 
question of jurisdiction, and to that extent 9 
S. 115 is applicable, but before we can inter¬ 
fere with the order of the Special Judge on 
the ground that he had exercised a jurisdic- 
tion not vested in him by law, we must 
Hold that there is a case decided within the 
meaning of s..115. A preliminary objection 
is put forward that the application does not 

lie on the ground that there has beon no 
case decided. 

On this point the learned counsel for the 
applicant referred first of all to a Full Benoh 
decision of this Court in 5 o w N 604 . 1 In 
that case the Full Bench decided that an 
order allowing continuation of the trial of a h 
suit, which had been stayed and which ought 
to have remained stayed under s. 10 , Civil 
U is a decided case” within the mean. 
1 “®°' Learned counsel conceded, 

IS? p P ii^b * ll ? 13 / ,ew was upheld in a 
kkr rt Pu Benc « decision of this Court in 
1935 o w N 1158. In that case an order had 

gSd thTi e V eqU,riDg ? G Pkintiff to 

good the deficiency i n the court-fee within a 

A 1 R 1028 0udl » 355 : line 
Luck 660 : 5 O W N 604 (F m Q rV ^ : & 

Mt. Chanun Kuer. ‘ B)l Si °8h v. 

\ ( ‘fL 28 AIR 1986 Ondh 22 

Luok 529 : 1986 OWN 1158 firm d 949 J 
v. Ran Bahadur. 68 (FB '* Paraa Nath 
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a certain time, and it was held that this being 
an interlocutory order and no case having 
been deckled within the meaning of section 
115 no application in revision lay. Learned 
counsel conceded that this decision is 
conclusive on the point and must be fol¬ 
lowed by this Bench. If we dissented from 
the view adopted in it, the only step which 
we could take would be to refer the question 
to another Full Bench. He argued that we 
should be justified in so doing because in 
other cases subsequent to that in 1935 OWN 
115S 3 the principle there laid down has been 
subjected to some modification. In 1940 0 w N 
610, s a Bench of this Court interfered in re. 
^ vision with an order allowing continuation 
of the trial of a suit on the ground that the 
civil Court concerned had allowed continua¬ 
tion, though it had found that its jurisdic¬ 
tion to proceed with the trial was temporarily 
ousted by the provisions of the Encumbered 
Estates Act. The ruling in 5 O W N 604 1 was 
followed. Reference was made in 1940 OWN 
610 3 to 1935 O w N 115S 2 and it was conceded 
that there were remarks in the judgment of 
Srivastava J. in that case which would lead 
to a contrary conclusion, but it was said that 
“those remarks would not suffice by them¬ 
selves to justify us in taking a different view." 
-c It was at the same time noted that a diffe¬ 
rent view from that taken in 5 O. W. N. G04 1 
had been taken by the Allahabad and Lahore 
High Courts. 

With regard to the decision in 1940 O W N 
610 3 we may observe that wo should not be 
justified in following it, if it is at variance 
with the decision in the Full Bench case in 
1935 OWN 1159 3 and if it can bo reconciled 
with that decision and distinguished, there 
is no reason why we should follow it when 
the learned counsel for the applicant con¬ 
cedes that 1935 OWN 1158 2 is directly in 
point and conclusive in the matter. Learned 
, counsel referred to other cases also with the 
object of showing that the decison in 1935 
OWN 1158 2 was open to doubt that the ques¬ 
tion might therefore be referred again to a 
Full Bench, but in the cases cited by him 
the question whether there had been a case 
decided ” w T as not expressly considered. 
Apart from this, if we may say so, we see 
no reason to doubt the soundness of the view 
expressed in 1935 OWN 115S. 3 It is said that 
time and money may be saved by finally 
disposing of a preliminary point in a suit at 
an early stage and thereby possibly obviat- 

3. (’40) 27 AIR 1940 Oudh 342 : 187 I C 83p : 15 
Luck 641 : 1940 OWN CIO, Mohammad Ihtisham 
Ali v. Lachman Prasad. 


A. I. B. 

ing the need for further proceedings in it, 
but in our experience more often than not an 
application in revision of this kind merely 
defers the disposal of the case. In the pre¬ 
sent case, but for this application in revision, 
the proceedings in the application for amendl 
ment of the decree might well have been 
concluded ere now. For these reasons we are 
not prepared to interfere with the order 
passed and we dismiss this application with 
costs. 

K.S./R.K. Application dismissed . 


A. I. R. (29) 1942 Oudh 80 

Ghulam Hasan J. f 

Dullu — Applicant — Appellant 

v. 

Misri Lal t Creditor-Objector and others 
— Pro forma Respondents . 

Misc. Appeal No. 21 of 1939, Decided on 18th 
September 1941, against order of Dist. Jodge, 
Unao, D/- 1st December 1938. 

(a) Provincial Insolvency Act (1920), Ss. 25 
(2), 4, 75 — Decision on question whether deb¬ 
tor has right to present petition for insolvency 
is one under S. 25 and not under S. 4 and hence 
no second appeal lies. 

The words “of any nature whatsoever'* used in 
S. 4 of the Act do not include or embrace within 
its purview the determination of the question whe¬ 
ther the debtor has a right to present the petition 9 
for insolvency and such a decision is contemplated 
only under S. 25(2) and therefore is subject to only 
one appeal and a second appeal against that deci¬ 
sion is incompetent under 3. 75 : (’32) 19 A I R 
1932 Oudh 61 and (*35) 22 A I R 1935 Lah 708, 
Rel. on. (P 81d,e) 

(b) Provincial Insolvency Act (1920), S. 75, 
First proviso — Finding of fact arrived on evi¬ 
dence and circumstances of case—No question 
of law involved — No interference in revision. 

Where the lower appellate Court has arrived at a 
finding which is one of fact on a consideration of 
the evidence and the circumstances of the case and 
there is no question of law involved in the case, the 
High Court will not interfere in revision. [P 81/i) 

SytdL Mohammad — for Appellant. 

R. D. Sinha — for Respondent 1. h 

Judgment. — This is a miscellaneous 
appeal under S. 75, Provincial Insolvency 
Act, against the appellate order of the Dis¬ 
trict Judge of Unao dated 1st December 1938, 
reversing the decision of the Civil Judge of 
Unao and allowing the appeal of the creditor 
in an application for insolvency. It appears 
that one Dullu, son of Durga Chamar, ap¬ 
plied for being declared an insolvent. The 
application was contested by a creditor Misri 
Lal, respondent 1 , on the ground that the 
applicant was not an insolvent inasmuch 
as his debts did not amount to Rs. 500 as re¬ 
quired by s. 10 (l) (a), Provincial Insolvency 
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Q Act. The learned civil Judge adjudged the 
° applicant as insolvent. Misri Lal creditor 
went up in appeal to the District Judge who 
set aside the decision of the civil Judge hold¬ 
ing that the applicant was not an insolvent 
and dismissed his application for insolvency. 
The applicant Dullu has filed this miscel¬ 
laneous appeal purporting to be under S.75, 
Provincial Insolvency Act. A preliminary 
objection has been raised on behalf of the 
respondent, Misri Lal that a second appeal 
is not entertainable. I am of opinion that 
this objection is well-founded and must pre¬ 
vail. Section 75 (l) lays down : 

The debtor, any creditor, the receiver or any 
b other person aggrieved by a decision come to or an 
order made in the exercise of insolvency jurisdic¬ 
tion by a Court subordinate to a District Court 
may appeal to the District Coart, and the order of 
the District Court upon such appeal shall be final. 

This section is made subject to two provi¬ 
sos. The first proviso gives a right to the 
High Court to call for the case for the pur¬ 
pose of satisfying itself that an order in any 
appeal decided by the District Court was 
according to law. In other words, it gives, 
as it were, a right of interference by way of 
revision. The second proviso confers a right 
of second appeal only against the appellate 
decision of a District Court from the deci- 
c 9ion of the subordinate Court under Sec. 4 , 
Provincial Insolvency Act. Section 4, Insol¬ 
vency Act, lays down : 

(1) Subject to the provisions of this Act, the 
Court shall have full power to decide all questions 
whether of titlo or priority, or of any nature what¬ 
soever, and whether involving matters of law or of 
fact, which may arise in any case of insolvency 
coming within the cognizance of the Court, or 
which the Court may deom it expedient or neces¬ 
sary to decide for the purpose of doing complete 
justice or making a complete distribution of pro- 
perty in any snob case. 

It is contended on behalf of the appellant 
that the decision of the civil Judge was under 
s.4 while it is contended on behalf of the 
d respondent that the decision was under s. 26 
of the Act. The words, “of any nature what¬ 
soever” used in S. 4 of the Act do not in my 
opinion include or embrace within its pur¬ 
view the determination of the question whe¬ 
ther the debtor has a right to present the ' 
petition for insolvency and that such a deoi- 
aion is contemplated only under 8.26 ( 2 ) of 
the Act, which is as follows: 

to the case of a petition presented by a debtor 
the Court shall diemiss tho petition if it is not 
satisfied of his right to present the petition. 

A reference to soh. i appended to the Act 
wiU show that it enumerates the decisions 
ana orders from which an appeal lies to the 
*Iigh Court under 8.76(a). Among these 
1942 o/n & 12 B 


orders S. 4 and s. 25 are mentioned separately. 0 
It would be therefore only reasonable to 
hold that the decision of questions under 
s. 4 does not involve a decision dismissing a 
debtor's petition under s.25, Provincial In¬ 
solvency Act, otherwise there was no neces¬ 
sity for making a a separate mention of S. 25 
in the aforesaid schedule. I hold therefore 
that the decision of the Civil Judge was 
under S. 25, Provincial Insolvency Act, that 
it was subject to only one appeal and that a 
second appeal against that decision is incom¬ 
petent under S. 75, Provincial Insolvency Act. 
This view receives support from SOWN 
1318 1 and AIR 1935 Lah 70S. 3 

I have been requested on behalf of the ^ 
appellant to treat this appeal as a revision 
and exercise my powers of interference, 
under proviso l to S. 75 (l), Provincial Insol¬ 
vency Act, with the appellate decision of the 
learned District Judge. Tho proviso confers 
a right of interference upon the High Court 
only in cases where the Court is satisfied 
that the decision of the appellate Court is 
not according to law. It appears from tho 
finding recorded by the learned District 
Judge that the appellant was not an insol¬ 
vent inasmuch as his debts did not amount 
to Rs. 500. The appellant put forward a pro¬ 
missory note executed by him in favour of 9 
Dulla, Bon of Pitam, which tho loarnod Judgo 
characterised as not genuine. In coming to 
this conclusion the learned Judge observod 
that the appellant and Dulla were both of 
the same caste and were employed in the 
same factory, and neither the scribe nor tho 
witness in whose presence the promissory 
note was alleged to have been executed was 
produced in the Court. Admittedly no cash 
consideration was paid at the time of the 
execution of the alleged promissory note and 
the learned Judge did not believe the story 
that the promissory note was executed in 
lieu of an earlier promissory note on whioh ; 
the money was due from the appellant. This * 
is a finding of fact arrived at on a consider, 
ation of the evidence and the circumstances 
of the case, and I am not satisfied that the 
learned Judge committed any error of law 
in coming to this finding. The finding is a 
pure finding of faot and no question of law 
is involved in the case. Even if I were pre¬ 
pared to treat this appeal as a revision, I am 
of opinion that the appellant has no case 
whatsoever on the mer its and the decision 

M-32) 19 A I R 4932 Oudh 61 ; 186 I 0 898 • a 
0 W N 1818, Har Porshad v. DargahiLal ' 

2. ( 86) 22 A I R 1936 Lah 708 : 159 10 888 • R 7 
P L R 224, Jlwan Ram v. Official Receiver * 87 
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a arrived at by the learned District Judge is 
perfectly justified. The appeal fails and is 
dismissed with costs. 

K.S./R.K. Appeal dismissed. 
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Bennett J. 

Ahsan Ali Khan and others — 

Plaintiffs — Appellants 

v. 

Suraj Narain — 

Defendant — Respondent. 

Second Appeal No. 13 of 1939, Decided on 23rd 
September 1941, against order of Civil Judge, Par- 
tabgarb, D/- 30th November 1938. 

(a) Cosharers— Perpetual lease by one with¬ 
out consent of others is void. 

A perpetual lease of joint tenancy by only one 
co-tenant without the consent of others is void : 
(’27) 14 AIR 1927 Oudh 39, Foil. [P 82 g] 

(b) Limitation Act (1908), Arts. 116 and 62— 
Registered lease void ab initio — Suit by lessee 
based on personal covenant by lessor to return 
nazrana in case of dispossession — Art. 116 
applies and not Art. 62 — Time runs from date 
of dispossession and not date of lease. 

A suit by the lessee against the lessor for return 
of the nazrana with interest founded on the per¬ 
sonal covenant in the registered lease, found to be 
void ab initio, that the lessor would return the 
nazrana with interest, should the lessee be dispos¬ 
sessed falls under Art. 116 and not Art. 62 and 
c time begins to run not from the date of the lease 
but from the date when the lessee is dispossessed 
by the rightful owner : (’32) 19 A I R 1932 Nag 5 
(F B), Bel. on ; Case law discussed. [P 84c, e] 

M. L. Saksena — for Appellants. 

S. N. Srivastava — for Respondent. 

Judgments — The only question which 
arises for consideration in this second civil 
appeal is which article of the Limitation 
Act is applicable to the appellant’s suit. On 
2Gth February 1926, the respondent Suraj 
Narain executed a perpetual lease in favour 
of the appellant’s predecessor-in-interest, 
Wali Mohammad Khan, in respect of two 
plots of land. The lease provided for pay¬ 
ment by the lessee of nazrana amounting to 
d rs. ICO and also for payment of Rs. 6 per 
annum as rent. The lessor covenanted that 
should the land or any portion thereof go 
out of the lessee's possession he would make 
good the loss from other land, or the lessee 
could recover from him the nazrana paid, 
with interest thereon from the date of his 
dispossession. The lease was registered. The 
lessee retained j>ossession for ten years and 
paid the rent. On one occasion a suit was 
successfully brought against him for the rent 
by the lessor. Mutation was effected in the 
lessee’s name, presumably shortly after the 
execution of the lease, and it is said in the 
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plaint that the lessee then became aware of 
the fact that his lessor had title only in part # 
of the land leased. There were other co¬ 
sharers, and the lessor’s share was only 
l/8th. The lessee, however, took no action 
in the matter at that time as his possession 
was not then challenged. He was eventually 
dispossessed in 1936, that is, after he had 
been in possession for about ten years. 

He then brought the suit under conside¬ 
ration, suing the lessor for return of the 
nazrana of Rs. 160 plus Rs. 10 interest. The 
suit was clearly based on the personal co¬ 
venant in the lease that the lessor would 
return the nazrana with interest, should the 
lessee be dispossessed. It was the lessee’s / 
contention that the cause of action arose 
under the lease on his dispossession and not 
before. The trial Court found that the plain¬ 
tiff took the lease with full knowledge that 
the lessor was only entitled to an eighth 
share in the property. The trial Court fur¬ 
ther found that the transaction was void ab 
initio, and that the article of the Limitation 
Act which applied was Art.G2. This provides 
a period of three years from the date when 
money is received by a defendant for the 
plaintiff’s use. Consequently, the trial Court 
held that the suit was time-barred. In first 
appeal the learned Civil Judge of Partabgarh g 
considered the argument put before him that 
the suit was within time, as the lessee was 
deprived of possession only in 1986. He also 
considered the argument that the suit should 
have been decreed on the basis of the agree¬ 
ment to refund the consideration money. 
The Civil Judge referred to decisions of this 
Court that a transfer of joint tenancy by 
only one co-tenant without the consent of 
others is void, the particular decision re¬ 
ferred to being A I R 1927 Oudh 39. 1 He con¬ 
cluded that the lease in the present case was 
void, that the nazrana paid in respect of it 
was money held by the lessor for the use of ^ 
the lessee, and that a suit to recover it 
should have been brought within three years 
from the date the money changed hands. As 
the transaction was void, no question of any 
consideration existing under it or failing 

later arose. . , 

It has been argued first of all by the 
learned counsel for the lessee in this second 
appeal that the lease was not void, but only 
voidable at the option of the other cosharers. 

It has also been argued that it was in any 
case valid to the extent of the lessor s share. 
At the same time t he learned counsel for the 
1. (’27) 14 A I R 1927 Oudh 39 : 98 I C 284, Bha- 
girathi v. Sitaram. 
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a appellant conceded that it was not very 
material whether the lease was void or only 
voidable. He referred first of all to a deci¬ 
sion of their Lordships of the Privy Council 
in 1940 O A 910. 2 It was held by their Lord- 
ships in that case inter alia that where a 
personal covenant to pay is contained in a 
deed which is registered, (as in the present 
case), Art. liG will apply, and a suit brought 
within a period of sis years is not barred by 
limitation. Another case referred to by the 
learned counsel for the appellant was 18 Pat 
654. 3 In this case the Patna High Court held 
that as between parties to the transaction, a 
lease cannot be regarded as void ab initio 
when both the parties considered that the 
lessor had a good title to convey. This case 
is not in point as there is no reason to think 
that the parties believed that the lessor in 
the present case had a good title to convey 
the property. In another Privy Council case 
A I R 1993 p c 143, 4 it was held that where’ 
the liability of the vendee arises in virtue of 
the conveyance, i. e., upon a contract in 
writing registered within the meaning of 
Art. 11G, the six years period allowed by that 
article applies. In 55 Bom 665,® also it was 
held that Art. 116 applies to a suit to recover 
damages for breach of a covenant contained 
e m a sale deed. This is not disputed, but it is 
not the sole point for consideration in the 
present case. Again, in air 1932 Nag 5 , 0 a Pull 
Bench of the Nagpur Judicial Commissioners’ 
Court held that in a suit for damages for 
breach of covenant of title contained in a 
registered deed, in a case in which the vendee 
has been put in possession of the property 
by the vendor, and the sale is void ab initio 
as against the rightful owner, limitation 
begins to run not from the date of the sale 
but from the time the vendee is dispossessed 
by the rightful owner. In AIR 1924 Oudh 147 7 
the learned Additional Judicial Commis- 
d S10ner , wa f considering the case of a mort- 
gage deed which was found to be void ab 
initio. The su it was brought by the mort- 


2. ( 40) 27 AIR 1940 P C 204 • 191 I fi Q4 . t t r 
( 1940) Kar P C 419 : 07 I A «1 . 1940 o’A Qin 
(P C) Njsar Ahmad Khan v. Raja Mohan Manucha° 

V p IR j 940 Pat 81 : 186 1 C 674 : 18 Pat 
654, Debt Prasad v. Mehdi Hasan. 

( 83) 20 A I R 1993 P O 143 • 142 1 c 7 an • 11 
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gagee to recover his money, and it was held 
that the cause of action arose when the 
mortgagor refused to give possession, and 
that Art. I1G applied. 

For the respondent stress is laid upon the 
fact that the plaintiff admittedly came to 
know of the defect in his lessor’s title at the 
time of mutation, which presumably took 
place not long after the execution of the 
lease. It is also contended that the suit was 
not a suit for compensation or damages for 
breach of contract, but a suit for return of 
money, and that the transaction being void 
it must be considered that the money was 
received by the lessor for the plaintiff's use 
within the meaning of Art. 62. In support of / 
this contention, reference was made to two 
cases of this Court: 1935 own 549 s and 1937 
own 83.° In the former case the plain¬ 
tiffs had paid money to the defendants for 
the purpose of redeeming a mortgage. The 
defendants accepted tho money, and in 
consideration thereof executed a deed of re¬ 
conveyance of the mortgaged property. Sub¬ 
sequently a stranger obtained a decree for 
foreclosure on the basis of the mortgage and 
the plaintiff had to pay the mortgage money 
to him to redeem the mortgage. In a suit 
brought by the plaintiff for refund of the 
money paid by him to the defendants it was g 
held that the suit was governed by Art 97 
and not by Art. no. and that time ran from 
the date of the foreclosure decree and not 
from the date when the plaintiff paid tho 
mortgago money to the stranger. It would 
appear therefore, that this case was very 
different from the case under consideration, 
but there were observations in it which, it 
was submitted, are applicable to the facts of 
the present case. For instance it was said 

annbed tn fl Wa9 ?°k th ° Pr ° per ttrticl ° to b ° 
fr«S to th ° because tbe suit not 
brTeh f S SUlt f0r com P 0 nsation for the 
rXnd n aDy C0Venant - 11 Wft 9 » suit for the , 

danto Th™T y Tj Dg l y Paid the defe “- 

Li the case in 1937 O w n 83® it was nh 
served by a Bench of this Court that Art 62 
app .es to cases in which there isa?aifu re 0 
consideration from the very beeinnimwf • 

a 

9 ' (*37) 24 AIR 1937 Oudh 28B • l«fi r n 

as .* 88:13 Luck i88 ’ Ks; 
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other words, where the transaction was void 
0 ab initio, and the defendant is deemed to 
have received the money for the plaintiff’s 
use and that, on the other hand, Art. 97 ap¬ 
plies to cases where the consideration fails 
afterwards by reason of some subsequent 
event as in the case of voidable transactions. 
Reliance was also placed on the case cited 
by the lower appellate Court, AIR 1927 Oudh 
39, 1 in support of the contention that the 
transaction was void ab initio. It is argued 
for the appellant that since the lessee got 
possession, he had no grievance at first, and 
that his grievance dates only from the time 
of his dispossession. This would appear to 
b ignore the fact that admittedly he became 
aware of the defect in his lessor’s title shortly 
after the execution of the lease. On the other 
hand, it is true that in para. 10 of the lease 
he is given a right to return of the nazrana 
on his dispossession from the whole or part 
of the property, and if, as the trial Court 
found, he was aware of the defect in his 
lessor’s title at the time when the lease was 
executed, there could be no question of his 
having any grievance until he was dis¬ 
possessed. 

The ruling in A I R 19-27 Oudh 39 1 cited by 
the lower appellate Court is certainly in 
c point, and I agree that the lease must be 
held to be void ab initio. It appears to me 
that the suit was dearly founded upon the 
covenant in the lease to return the nazrana, 
should the lessee be dispossessed and there¬ 
fore Art. 116 applies. This provides a period 
of six years for compensation for the breach 
of a contract in writing registered, this 
period running from the date when the con¬ 
tract is broken. On the finding of the trial 
Court that the lessee was aware of the defect 
in his lessor’s title from the first it cannot 
be held that the period should run from the 
date when he became aware of it. But even 
if the statement in the plaint that he came 
^ to know of the defect only at the time of 
mutation be accepted, I do not consider that 
time should be held to run from then. Of 
the cases cited that in A I R 1932 Nag 5 
would appear to be most in point. That was 
a suit for damages for breach of covenant of 
title contained in a registered deed, where 
the vendee had been put in possession of the 
property by the vendor. The sale was void 
ab initio against the rightful owner and it 
was held that time begins to run not from 
the date of the sale, but from the date when 
the vendee is dispossessed by the rightful 
owner. The decision was that of a Full 
Bench of the Nagpur Judicial Commis- 
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sioner's Court, and it was observed that the 
expression ‘covenant for title’ does not mean t 
merely ‘covenant for right to convey’ but 
includes ‘covenant for quiet enjoyment.’ I 
hold that the contract was broken when the 
appellant was dispossessed and I am of opi. 
nion that the Courts below were not right 
in holding that Art. 62 applied and that the 
suit was barred by time because it had been 
brought more than three years after the 
execution of the lease. I allow the appeal, 
set aside the decrees of the Courts below, 
and decree the appellant’s suit for Bs. 170 
with costs in all Courts and future interest 
at 3i per cent, per annum. 

G.N./r.k. Appeal allowed. ^ 
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Ghulam Hasan and Agarwal JJ. 

Saroop Narain 
v. 

Suraj Mohan Dayal. 

Exn. of decree Appeal No. 9 of 1940, Decided on 
2nd Ootober 1941, against order of Civil Judge, 
Sitapnr, D/- 29th January 1940. 

(a) Civil P. C. (1908), S. 47 and O. 41, R. 5— 
Execution of trial Court’s decree — Execution 
stayed under O. 41, R. 5—Appeal dismissed and 
stay order discharged—Decree-holder can apply 
to execution Court to resume execution pro- y 
ceedings—Fresh application is not necessary. 

Where during the pendency of the execution of 
the decree of the trial Court, an appeal is filed by 
the judgment-debtor and the execution is 6taycd 
under O. 41, R. 5 and on the dismissal of the 
appeal the stay order is discharged, the decree- 
holder can apply to the execution Court to resume 
the execution proceedings. A fresh execution ap¬ 
plication is not necessary. [P 866,c] 

Although in such a case technically the deoree 
of the trial Court merges in the decree of the ap¬ 
pellate Court it does not necessarily follow that 
the trial Court’s decree, after having been put 
into operation, ceases to be executable on the pas¬ 
sing of the appellate decree. It cannot bo said that 
even where a decree of the trial Court has been 
affirmed by the appellate Court its result is to wipe /» 
out the decree of the trial Court for all purposes : 

4 O C 333 and (*21) 8 A I R 1921 L B 37, Bel. o)v\ 

11 All 267 (FB); (’26) 13 A I R 1926 P C 93; 
(•27) 14 AIR 1927 Rang 104 and 193 I C 63 (Oudh), 
Distiw (’31) 18 AIR 1931 Pat 27 and (’30)17 AIR 
1930 Bom 225, Ref. CP 86c,d,e] 

(b) U. P. Encumbered Estates Act (25 of 
1934), S. 7 (1) (a)—Execution of decree for pos¬ 
session—S. 7 (1) (a) does not apply. 

Section 7 (1) (a) refers to proceedings in respect 
of any public or private debt and does not apply ~ 
suits or proceedings in execution of a dwree IW 
possession of immovable property : 38) 25 A i* 

1938 All 8 and (’38) 25 AIB 1938 All 86. 

U. P. Srivastava — for Appellants. 

R. B. Lai — tor Bespondent. 
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a Judgment. —This is a judgment-debtors' 

appeal arising out of the dismissal of their 
objections by the civil Judge of Sitapur. The 
facts giving rise to the appeal may be shortly 
stated as follows : On 25th September 1934 
the respondent obtained a decree for posses¬ 
sion and mesne profits from the Court of the 
Additional Subordinate Judge of Bareilly 
against the appellants. On 9th October 1934 
he applied for the transfer of the decree 
under s. 39, Civil P. C., to the civil Judge of 
Sitapur, where the major portion of the 
property was situate. The respondent ap¬ 
plied for the execution of the decree in the 
latter Court for the possession of the pro- 
b Perty decreed to him. On 4th December 1934 
the appellants filed an appeal in the Allaha¬ 
bad High Court against the decree of the 
Additional Subordinate Judge of Bareilly. 
The execution of the decree was stayed on 
3rd May 1935 by the High Court on condi¬ 
tion of furnishing security. The appeal was 
dismissed by the High Court on 22 nd Decem¬ 
ber 1939 and the stay order, dated 3rd May 
1935 was consequently discharged. On 10 th 
January 1940, the respondent applied to re¬ 
sume the proceedings in the executing Court 
at Sitapur. The appellants filed objections 
under s. 47, Civii p . C., urging inter alia, 
c that the execution application was not main, 
tamable as the decree of the trial Court had 
merged in the decree of the High Court, and 
further that the execution proceedings were 
barred by s. 7, Encumbered Estates Act. It 
may also be mentioned that the appellants 
nad applied on 27th October 1936 under the 
Encumbered Estates Act and had shown the 
property which was the subject-matter of 
2.® 6X “ ut . ,on Proceedings, in that applica- 

m^ Th fk ea l n6d ° 1Vil Judge of Sita P Q r dis- 
missed the objections. Hence the present 

appeal by the judgment-debtors. 

The main contentions advanced on behalf 
d ar 0 7w a . p P® lla T nt3 , in support of the appeal 

?° firSt plaC0 ’ il ha9b “ n 
decree of the Court 

f e u ree °, f tho High °°art and, 

should* haw W ap ? li L Cati0n £ot ^ution 
should have been filed by the decree-holder 

(JLj} 8 . e “°ation of the decree of the High 

ml \n t T Was *1*“® ot execution, 

Md not the decree of the trial Court 

lilt* l0Dg f 6Xlstedl In support of this 
“ D r te “ 1 “' reference has been made to 11 
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101 3 and 1941 0 A 217* In 11 ALL 267 1 the c 
question arose in connexion with the amend¬ 
ment of decree, and the Full Bench held 
(Mahmud J. dissenting) that 
where a decree has been affirmed on appeal, the 
only decree which can be amended is the decree to 
be executed, and the decree to be executed is that 
of the appellate Court and not the superseded 
decree of the first Court. 

It was further held that “the only Court 
which has jurisdiction to amend the appel¬ 
late decree is the Court of appeal." In AIR 
1926 P c 93 2 the question arose whether the 
application for making a final decree was 
time-barred under Art. 181 to tho schedule 
of the Limitation Act. This article fixe 9 the 
period of limitation at three years, and tho $ 
time is to run from the date when the right 
to apply accrues. Their Lordships of the 
Judicial Committee held that : 

when an appeal has been preferred against a preli¬ 
minary decree the time for applying for final decree 
runs from the date of appellate decree. 

air 1926 p c 93 s was relied upon by the 
Rangoon High Court in A I R 1927 Rang 104 . 3 
That case is however distinguishable upon 
the facts. There, a preliminary decree was 
passed against tho mortgagor, and one of his 
minor sons appealed,- and his application for 
tho stay of execution was dismissed by the 
appellate Court with tho result that after the 
usual six months’ period a final decree was 
passed, and the decree was transferred to 
another district for execution by sale of the 
mortgaged properties. Tho appeal was allow¬ 
ed, and the decree was modified in certain 
material respeots. The effect of the appellate 
judgment was that both the preliminary and 
final decrees passed by the trial Court were 
wiped out of existence, and a further period 

Am n« i* i• cd for redemption. 

An application was made to the Court, to 

which the deoree was transferred for exeou- 
non, to stay the execution proceedings on the 
ground that the original decree could no 
longer be executed. The Court however rejeot- h 
ed the application for stay and the property 

14 " “ “» Division 

the Rangoon High Court that 

the effect of the appellate Court’s decree on anneal 

, J° ‘S. 80 ? the tria > Court ' 9 **«*, and anv S 
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d ® ci8ion of a I««»ea single Judge of 
this Court m 194 1 o a 217* also arose in con¬ 
nexion with the amendment of the decree 
and it was held that eoree ’ 
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where the decree of the trial Court has merged in 
a the decree of the appellate Court, and subsequently 
due to a dispute between the parties as regards the 
interpretation to be placed on the order of the trial 
Court in regard to proportionate costs, the plaintiff 
applies for amendment of the decree so far as it 
relates to costs, the trial Court has no jurisdiction 
to amend the decree. 

It will appear therefore that neither of the 
above cases is strictly applicable to the pre¬ 
sent case. In the present case what happen, 
ert was that an application for execution of 
the decree of the trial Court was rightly 
made in the Sitapur Court, and it would 
have been executed in the ordinary course 
but for the fact that its execution was stayed 
by the Allahabad High Court under o. 41 , 
R. 5, Civil P. C. This rule lays down that 
an appeal shall not operate as a stay of proceedings 
under a decree or order appealed from, except so 
far as the appellate Court may order, nor shall exe¬ 
cution of a decree be stayed by reason only of an 
appeal having been preferred from the decree ; but 
the appellate Court may for sufficient cause order 
stay of execution of such decree. 

It is clear therefore that the filing of an 
appeal does not automatically operate as a 
stay of proceedings, and it is not until the 
appellate Court, for sufficient cause, orders 
a stay of execution of the decree that the 
execution can be stayed. As the appeal was 
dismissed with costs by the Allahabad High 
c Court the stay order was discharged. The 
correct position therefore, in our opinion, is 
that the interruption caused by the stay 
order was removed, the parties were rele¬ 
gated to their old position and the execution 
application, which was pending, must now 
proceed as if there had been no appeal. The 
effect of the order of the appellate High 
Court was that the trial Court’s decree was 
affirmed in all respects, and although techni¬ 
cally speaking it is true that the decree of 
the trial Court merged in the decree of the 
High Court it does not necessarily follow 
that the trial Court’s decree, after having 
been put into operation, ceased to be execut- 
d able on the passing of the appellate decree. 

It may be recalled that the merger, which 
took place in the cases cited on behalf of 
the appellants, was a merger for purposes of 
amendment and limitation, and we do not 
think that in a case where the appellate 
decree merely affirms the decree of the trial 
Court, and does not affect the terms of that 
decree in any way whatsoever, the fiction of 
merger should be carried so far as to lead to 
such a palpably absurd and inequitable result 
that the decree-holder should be put to the 
inconvenience of filing a fresh application in 
the Court which originally passed the decree, 
getting a fresh transfer certificate to another 
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Court and pursuing the proceedings for exe¬ 
cution in that Court. We are not prepared c 
to hold that even where a decree of the trial 
Court has been affirmed by the appellate 
Court its result is to wipe out the decree of 
the trial Court for all purposes. In a case 
reported in 4 o c 333, 6 which is a compara- 
tively les3 strong case on the facts it was 
held that 

it is the appellate decree alone which can be exe¬ 
cuted even where it merely affirms the decree of the 
lower Court. But in such a case the alteration of the 
application for execution by substitution of the ap¬ 
pellate decree for the first decree is a technical and 
formal amendment only, and the omission of the 
decree-holder to do so in his second and subsequent 
applications, though a defect is not a material defect / 
invalidating the application, and the Court exo- 1 
cuting the decree can order the amendment to be 
made. 

It was also held that "a fresh transfer 


certificate after the appellate decree was not 
necessary”. In A I R 1921 L B 37° it was held 
after referring to various authorities that 
in general, the rule must be that the Appellate 
Court’s decree, if properly drawn, is the sole deoree 
to be executed in the case, but there may be cases 
in which that general and ordinary rulocannot and 
should not be invariably enforced, and in particular 
circumstances it may be incumbent upon the Courts 
to permit execution of the decree of the original 
Court. 

In that case also, the appellate Court had ^ 
affirmed the decree of the trial Court and 
had awarded costs. It was observed that the 
decree-holder might have applied for the 
amendment of the decree, so as to execute 
the decree of the appellate Court, but hewas 
not bound to do so. In A I R 1931 Pat 27' the 
facts!were that the decree-holders were trying 
to execute the decree of the trial Court, which 
had been affirmed by the appellate Court. 
The decree-holders had not expressly asked 
the Court to execute the decree of the appel¬ 
late Court, but they had mentioned that an 
appeal was preferred on behalf of the judg¬ 
ment-debtors in the High Court and was 
decided in favour of the decree.holders. It h 
was held that 

what the decree-holders wore trying to execute was 
the mandatory part of the decree of the first Court 
as affirmed by the Court of appeal, and it would bo 
the merest technicality to say under theso circum¬ 
stances that the decree-holders were asking for tho 
execotion of the decree^of the first Court as some¬ 
thing distinct from the decree of the appellate Court. 

In tho present case it appears that at the 
time when the applicatio n for execution was 

5. (’01) 4 O C 333, Ujagar Lai v. Shankar Daynl. 

6. (’21) 8 AIK 1921 L B 37 : 11 L B R 163, o. U 
Das Gupta v. Burma Railways Co., Ltd. 

7. (’31) 18 AIR 1931 Pat 27 : 129 I C 138 : 9 Tat 
829 : 13 P L T 149, Ekram Hussain v. Mt. Umatul 
Rasul. 
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made the appeal had not been preferred, and 
a the decree-holder had rightly noted in col. 4 
of the form for execution of decree that no 
appeal had been preferred. On 10th January 
1940, however, the decree-holder filed an 
application in which he stated that the trial 
Court’s decree, which had been appealed 
against to the Allahabad High Court, had 
been confirmed by that Court on 22nd Decem¬ 
ber 1939. It was further stated that as the 
execution of the decree had been postponed 
by the Court, it may now be resumed and 
possession may be granted to the decree- 
holder. In his reply, dated 19th January 1940, 
to the objections, the respondent stated that 
6 the decree under execution be deemed to be 
the decree of the appellate Court, and the 
execution application be deemed to have 
been amended. In A I R 1930 Bom 225 8 it was 
held that: 

Where daring the pendency of execution proceed¬ 
ings of the original Court an appeal is preferred by 
the other party, and the execution proceedings are 
kept pending, and later on an appellate decree is 
passed, an application simply for revival of the 
execution proceedings by the party oxecuting tho 
decree, though bad in form, is merely an error of 
procedure which is curable under S. 99 of the Code. 


Wo hold, therefore, that the contention as 
regards the maintainability of the appli- 
c cation for execution has no force. In the 
second place it has been contended that as an 
application under the Encumbered Estates 
Act was pending since 27th October 1986, the 
Court had no jurisdiction to issue a fresh 
process in execution as contemplated by tho 
latter portion of sub-cl. (a) of cl. (l) of s. 7, 
Encumbered Estates Act. Section 7 (l) (a) 
runs thus: 

7. (1) When the Collector has passed an order 
under S. 6 the following consoqaences shall ensue: 

(a) all proceedings pending at the date of the 
said order in any civil or revenue Coart in the 
United Provinces in respect of any public or private 

iru Whl0h the lftndlord fo subject, or with 
which his immovable property is encumbered 

d except an appeal, review or revision against a 
decree or order, shall be stayed, all attachments 
and other execution processes issued by any such 

?X rt v he ° in force in re 9pect of any such 
debt shall become null and void, and no fresh 


,, \ ca L re [ ul tenM of sub-cl. ( a ) will shot 
that what is prohibited under that olause i 
the-proceeding in respect-of any public o 
private debt, but the present case being on 
of possession of property and not of debt, th 
provisions of this sub-clanse do not applj 
defiance i s, however, placed on the latte 

8 n *' 3 °) W AIR 1980 Bom 225 : 127 I C 199 : 8 
Ashamm 30 °’ Harilal D6!BQ khram v. Mulohan 


portion of cl. (l) (a) underlined (italicized) g 
above, and it is urged that whatever bo the 
nature of the proceedings, the Court is pro¬ 
hibited from issuing a fresh process in execu¬ 
tion. It is further urged that the prohibition 
against the issue of a fresh process in execu¬ 
tion is absolute and is not confined to the 
proceedings in respect of debt only. We are 
not prepared to accept this contention. In 
our opinion the language of the sub-clause 
makes it clear beyond doubt that the latter 
portion of the said sub-clause is qualified and 
controlled by the preceding portion which 
refers to all proceedings in respect of any 
public or private debt. That S. 7 (l) (a), 
Encumbered Estates Act, does not apply to / 
suits for possession of immovable properties 
is also supported by the authority of two 
decisions of the Allahabad High Court, 
namely, a.i.r. 1933 all. 8° and A.I.R. 1938 
all. 8G. 10 We may note in this connexion 
that although the decree is for possession 
and mesne profits, there is no application 
for the execution of the decree for mesne 
profits and the same have yet to be deter¬ 
mined. No enquiry as to the mesne profits 
has yet been made. We hold, therefore, that 
the second contention also fails. At the end 
we may state that when the present appoal 
was filed in this Court, the appellants had g 
obtained a stay order, which was, however, 
discharged on 20th March 1940, by a Bench 
of this Court. Since then, we are informed, 
that tho respondent has obtained tho posses¬ 
sion of tho properties in execution of the 
decree. The appeal fails and is dismissed 
with costs. 


G.N./R.K, 


Appeal dismissed 


9 ; f £J!M A LR * 1938 A,L 8: 172 I C - $56: I.L.R. 
(1938) All. 71: 1937 A.L.J, 945, Mt. Champa Devi 
v. Mt. Asa Devi. 

\°, a IS 8 ! 26 A T - R - 1930 All. 8G: 1731.0. 654 rl.L.R. 
(1933) Ail. 163 : 1937 A.L.J. 1139, Mukand Sarup 
v. Krishna Chandra Singh. 
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Bennett and Ghulam Hasan* JJ. 
Thakurain Kailash Kunwar ~ 

Plaintiff •*— Appellant 
v. . . ' • 
Raghubar Dayal and-others — 

. Defendants — Respondents. 
Second Appeals Nos. 67-ernd 68 of-1938 and Miso 
Appeal No. 6 of 1930, .Dooided on 9tH September 

S’ffiS * Dis “' J “ d8 - *“■«».»/- 

pending at Instance of landlord. .1 "“"83 
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Proceedings referred to in S. 7 (1) (a) mean not 
a only proceedings pending against the landlord but 
include also proceedings pending at the instance of 
the landlord : (’41) 28 AIR 1941 Oudh 80 and (’41) 
28 A I R 1941 Oudh 119, Foil . [p $Sgj 

(b) U. P. Encumbered Estates Act (25 of 1934), 
S. 7 (1) (a)—Proceedings in S. 7 (1) (a) include 
pronouncement of judgment. 

The proceedings referred to in S. 7 (1) (a), U. P, 
Encumbered Estates Act, include the pronounce, 
ment of judgment. The principleof 11 nunc pro lunc” 
embodied in 0. 22, R. 6, Civil P. C., cannot be ex¬ 
tended to proceedings referred to in S. 7 (1) (a), 
U. P. Encumbered Estates Act. [P 89c, d] 

(c) U. P. Encumbered Estates Act (25 of 1934), 
S. 6—Order under S. 6 passed on local holiday 
is not nullity. 

An order under S. 6 passed by the Collector is 
b not a nullity merely on account of its having been 
passed on a local holiday : (*37) 24 AIR 1937 Oudh 
272, Ref. [P 89/] 

(d) U. P. Encumbered Estates Act (25 of 1934), 
S. 7 — Suit under S. 33, U. P. Agriculturists 
Relief Act, is proceeding pending in civil Court 
in respect of private debt within S. 7. 

A suit by an agriculturist debtor under S. 33, 
U. P. Agriculturists’ Relief Act, for an account of 
money lent to him is a proceeding pending in a 
civil Court in respect of a private debt within the 
meaning of S. 7, U. P. Encumbered Estates Act. 

[P 89 f] 

Uabib Ali Khan — for Appellant. 

K. P. Misra — for Respondents 2 to 5. 

Judgment. —Second civil Appeals Nos. 67 
c and 68 of 1938 are directed against judg¬ 
ments of the learned District Judge of Sita- 
pur in first appeal delivered on 30th November 
1937. We have also before us a miscellaneous 
appeal of the same appellant, Thakurain 
Kailash Kunwar, under S. 45, Encumbered 
Estates Act. It will be convenient to dispose 
of all three appeals in one order, as they 
relate to the same matter. The facts are 
simple. Thakurain Kailash Kunwar sued 
under S. 33, Agriculturists* Belief Act, for an 
account in respect of a mortgage executed in 
favour of the respondents. After instituting 
this suit she made an application under S. 4, 
d Encumbered Estates Act, and the respon¬ 
dents then applied for stay of the proceedings 
under s. 33. The Munsif who was trying the 
suit under S. 33 did not allow this applica¬ 
tion, his reason for disallowing it being that 
the proceedings were complete except for 
pronouncement of judgment. He accordingly 
pronounced judgment, finding that a sum of 
Rs. 93,182 was payable by the plaintiff, Tha¬ 
kurain Kailash Kunwar, to the defendants 
in the case. Both parties appealed to the 
District Judge. Thakurain Kailash Kunwar 
contested the amount found due from her; 
while the defendants contended that the 
proceedings under S. 33 should have been 
stayed. The District Judge allowed the de- 
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fendants’ appeal and set aside the Munsif’s 
order refusing stay of the proceedings. The 4 
appeal of Thakurain Kailash Kunwar was 
dismissed (without costs) as in view of the 
order in the other appeal it did not arise. 
Second appeals were preferred by Thakurain 
Kailash Kunwar in this Court against both 
orders. She also applied for stay of the pro. 
ceedings before the Special Judge under the 
Encumbered Estates Act in view of the 
appeals pending in this Court. The Special 
Judge refused to stay those proceedings un¬ 
less she obtained an order of stay from this 
Court. The miscellaneous appeal has been 
brought by Thakurain. Kailash Kunwar 
against this order. / 

The appeals first came before a learned 
single Judge of this Court and he referred 
them to a Bench as he considered that two 


important questions of law arose, namely, 
(l) whether proceedings referred to in sec. 
7 (l) (a), Encumbered Estates Act,mean pro¬ 
ceedings pending against the landlord or 
whether those proceedings include also pro¬ 
ceedings pending at the instance of the 
landlord; and ( 2 ) whether the mere pro¬ 
nouncement of judgment in a case is or is 
not a proceeding within the meaning of sec. 
7 (l) (a) of the Act. Learned counsel are 
agreed that the first question is now con¬ 
cluded by Bench decisions of this Court to 
the effect that the proceedings referred to 
include proceedings pending at the instance 
of the landlord. The cases are 1940 o A 1052 1 
and 1940 O A 1204. 2 We have, therefore, to 
consider only the second question. The learn¬ 
ed District Judge remarked that he was quite 
unable to accept the view taken by the 
Munsif, observing : 

As soon as the Collector passed an order under 
S. 6 the proceedings under S. 33, Agriculturists’ 
Relief Act, were bound to be stayed at whatever 
stage they had reached. It is immaterial whether 
the parties themselves had to do anything or not; 
the proceedings could not have terminated without 
an order passed by the learned Munsif. He could 
have very well stayed writing the judgment and 
could have stopped delivering it. If he had not 
delivered the judgment the proceedings would not 
have come to an end. 

There is admittedly no authority directly 
on the point. Learned counsel for the appel¬ 
lant referred to the provisions of O. 22, R. 6, 
Civil P. C., and various cases in which it 
has been held that judgment pronounced 
after the death of a part y may be considered 

1. (’41) 28 A I R 1941 Oudh 80 : 1911 C 415 : 16 
Luck 287 : 1940 OWN 1126 : 1940 O A 1052, 
Dildar Husain v. Baboo Lai. 

2. (’41) 28 A I R 1941 Oudh 119 : 192 I C 264: 16 
Luck 533 : 1940 OWN 1223 : 1940 O A 1204, Ja 
Shankar v. Maqbul-ur-Rahman. 
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to have been pronounced at the conclusion 
a of arguments. Rule 6 of 0.22 reads as follows: 

Notwithstanding anything contained in the fore¬ 
going rules, whether the cause of action survives or 
not, there shall be no abatement by reason of the 
death of either party between the conclusion of the 
hearing and the pronouncing of the judgment, but 
judgment may in such case be pronounced notwith¬ 
standing the death and shall have the same force 
and effect as if it had been pronounced before the 
death took place. 

The law is thus quite clear as regards 
cases where a party dies after the conclusion 
of the hearing and before judgment is pro¬ 
nounced. What is called the nunc pro tunc 
principle is then applied. The judgment is 
b deemed to have been pronounced immedia¬ 
tely after the conclusion of the bearing. We 
have considered whether this legal fiction, 
specifically sanctioned by the Legislature in 
one particular circumstance only, should be 
extended to other circumstances, and it 
should bo held as a result that the proceed¬ 
ings in a case terminate immediately after 
the final hearing attended by the parties or 
their legal representatives. We do not think 
that we should apply this principle to quite 
different circumstances, and unless the judg¬ 
ment is thus, in effect, ante-dated, we are 
quite clear that the view taken by the learn, 
c ed District Judge is justified. The “proceed¬ 
ings'’ in a suit are referred to in several 
provisions of the Code of Civil Procedure. 
Section 141 provides that the procedure in 
regard to suits shall be followed, as far as it 
can be made applicable, in all proceedings 
in any Court of civil jurisdiction. Rule 1 of 
O. 20 provides that after the case has been 
heard the Court shall pronounce judgment 
in open Court, either at once or at some 
future day, of which due notice shall be 
given to the parties or their pleaders. Thus 
the Code expressly contemplates the delivery 
of judgment at some future day, and this of 
d ltse ^ is a reason for not adopting the nunc 
pro tunc principle as applicable to all cir¬ 
cumstances. Rule 16 of o. 6 provides that at 
any stage of the proceedings the Court may 
order any matter in any pleading which 
may be unnecessary or scandalous, ete., to be 
struck out or amended and R. 17 of the same 
order empowers the Court to allow either 
party to alter or amend the pleadings at any 
stage of the proceedings. We have no doubt 
that the Court could exercise the power 
given by these rules at any time prior to 
delivery of judgment. We are of opinion 
therefore that the pronouncement of judg¬ 
ment is included in the proceedings referred 
to in s. 7, Encumbered Estates Act. 


Two other arguments, raising apparently e 
new points, were addressed to us. The first 
was that as the order of the Collector under 
S. 6 was passed on a local holiday (25th 
November 193G) it was invalid and conse¬ 
quently there was no cause for a stay order 
under s. 7. Wo were referred in support of 
this argument to a ruling given by a single 
Judge of this Court in 1937 o.W.N. 247 s to 
the effect that in view of the standing orders 
of the Government of India no work of a 
civil nature can be done on a public holiday 
and if it is done it amounts to a nullity. We 
think that all we need say on this point is 
that we are not prepared to hold that if the 
order under s. 6, Encumbered Estates Act, / 
was passed by the Collector on a local holi¬ 
day it is on that account a nullity. So far 
as we are aware it was not challenged by an 
appeal in the revenue Court, the proper 
forum for that purpose. The other argument 
was that a suit by an agriculturist debtor 
under S. 38, Agriculturists’ Relief Act, for an 
account of money lent to him is not a pro¬ 
ceeding pending in a civil Court in respect 
of a private debt within the meaning of S. 7. 
All that we need say about this argument is 
that we are clearly of opinion that a suit 
under s. 33 is such a proceeding. These 
second civil appeals must therefore be dis- g 
missed and the order of the learned District 
Judge upheld. The question raised in the 
miscellaneous appeal does not now arise. Wo 
accordingly dismiss all three appeals with 
costs. 


g.n./r.k. 


Appeals disjnissed. 


3. (*37) 24 A.I.R. 1937 Oudh 272 : 167 1.0. 280 
1937 O.W.N. 247, Ajodbia Nath v. Debi Dayal. 
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Wazir Singh — Applicant 
v. 

Emperor. 

? cv ?’ A PPh- No. 85 of 1941, Deoided 
September 1941, for revision of order of 
Addl. Sess. Judgo, Kheri, D/- 3rd May 1941, 

(a) Penal Code (1860), S. 408 - Accused 
receiving money belonging to his master and 
not accounting lor it - He can be convicted 
even 11 it cannot be proved that he misappro¬ 
priated any specliic sum. " 

Where the accused admittedly revived monoy 
belonging to his master and was asked to acoount 
g‘ v « satisfactory explanation which he failed 
to do, he is criminally as well as oivllly liable to 

nil mu! 61 ’ Th ? r ?. fore he “ n convicted of orlmi- 
BalnrfnppropriKtimi even when It oould not bo 

shown that he had misappropriated any speoifio 

[P 92 fa} 
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* (b) Criminal P. C. (1898), Ss. 222 and 239— 
a Two persons jointly embezzling money in res¬ 
pect of several items—All items can be lumped 
together and accused can be charged with 
embezzlement of gross total and tried jointly. 

Where two persons jointly embezzled money in 
respect of several items, both can be tried jointly 
as the same offence is committed by both in the 
course of the same transaction. It is open to the 
prosecution to lump all the items and charge the 
accused with embezzlement of the gross total of the 
several items: 30 Bom 49, Rel.on, and ('29) 16 AIR 
1929 All 202, Expl. [P 926, c) 

D. N. Mulla — for Applicant. 

Assistant Government Advocate — for the Crown. 

Order. — Wazir Singh and Kesho Dutfc 
Nautial were tried and convicted by the 
l> learned Assistant Sessions Judge of Kheri 
under Ss.40S, and 40S & 40S/109, Penal Code, 
respectively. Wazir Singh was sentenced 
under S. 403, Penal Code, to nine months* 
rigorous imprisonment and a fine of Rs. 150, 
and in default to undergo rigorous imprison, 
ment for a further period of six months. 
Nautial was sentenced under S. 403, Penal 
Code, to eight months’ rigorous imprisonment 
and a fine of Rs. 200, and in default to undergo 
a further term of six months’ rigorous im¬ 
prisonment. Nautial was further sentenced 
under S. 403/109, Penal Code, to three months’ 
rigorous imprisonment and a fine of Rs. 25, 
c and in default to undergo a further term of 
rigorous imprisonment for one month. The 
two substantive sentences were made to run 
concurrently. The appeals of both the accused 
w r ere dismissed by the learned Additional 
Sessions Judge. Wazir Singh has come up 
in revision to this Court, while Nautial has 
not filed any application in revision. 

Wazir Singh was the manager and Nau¬ 
tial was the ziledar and an accountant of 
Ramnagra Estate in the district of Kheri. 
The evidence shows that the management 
of the estate was supervised by Mahraj 
Kumar Narendra Samsher Jung Rana Baha- 
. durand Mahraj Kumar Jagat Shamsher Jang 
* Rana Bahadur for a period of two years 
each in turn. The embezzlement in question 
relates to the period of supervision by Mahraj 
Kumar Narendra from 1st October 1933 to 
24th March 1939. The charge against azir 
Singh was that he committed a criminal 
breach of trust in respect of Rs. 1090-14-9 
between the period of 30th September 1933 
and 14th May 1939. He was further charged 
for having abetted criminal breach of trust 
by Nautial in respect of Rs. 1388-12-10 be¬ 
tween 30th September 1938 and 14th May 1939. 
Nautial was charged for committing criminal 
breach of trust in respect of Rs. 1388-12-10 
between 30th September 1933 and 14th May 


A. I. R. 

1939 in his capacity as an accountant and 
general agent of the estate. He was further * 
charged for having abetted the commission 
of the criminal breach of trust by Wazir 
Singh in respect of Rs !l090-l4-9 between 30th 
September 1933 and 14th May 1939. 

Ramnagra Estate is a small estate yield¬ 
ing an income of Rs. 15,000 or Rs. 16,000, and 
the land revenue is about Rs. 5000 which is 
owned by four sons of His Excellency Maha- 
raja Deva Shamsher Jang Rana Bahadur 
who was the Prime Minister of Nepal. I have 
mentioned above the names of two of his 
sons. Wazir Singh was appointed manager 
of the estate by Maharaj Kumar Narendra 
in April or May 1934 on Rs. 50 p. m., and / 
Nautial as ziledar on Rs. 25 p. m., but when 
he began to work as an accountant also he 
received a salary of Rs. 30 p. m. The accused 
lived in the Kothar at Ramnagra. Maharaj 
Kumar Narendra executed a registered power 
of attorney, Ex. 1, in favour of Wazir Singh 
and Nautial was the general agent of Wazir 
Singh. It was the duty of Wazir Singh to 
look after the management of the estate and 
realise rent and account for collections of 
rent made by the two estate ziledars, Pandit 
Amar Nath, p. W. l, and Brij Kishore, P. W. 4. 
When the cash exceeded Rs. 500 or Rs. COO, 
Wazir Singh used to deposit it in the Im- g 
perial Bank of India, Limited. The land 
revenue was paid out of the collections made 
from the tenants. The evidence shows that 
Wazir Singh had no authority to withdraw 
the money from the bank, and his authority 
with regard to the spending of money was 
limited. It was also his duty to maintain 
the cash book, Ex. 2, from day to day. He 
performed this duty up to the end of April 
or May 1936. After that it was taken over 
by Nautial. 

On 24th March 1939, Mahraj Kumar Naren¬ 
dra, P. W. 7, came to Ramnagra with Pandit 
Amar Nath, P. \Y. l. Complaints had been h 
made to him against', the manager and 
Nautial most probably by Pandit Amar 
Nath. Mahraj Kumar Narendra asked for 
the key of the iron safe of the estate from 
Wazir Singh accused, and on opening it ho 
found Rs. 9 in the safe, mostly base coins. 
This aroused his suspicion. He insisted on 
seeing the estate cash book, Ex. 2, while 
Wazir Singh accused persuaded him to 
check his private treasury book, Ex. A-l. It 
was with difficulty that W azir Singh pro¬ 
duced the cash book, Ex. 2. It was completed 
up to 30th September 1988> and the casn 
balance according to it was Rs. 5918-10-4 
on that date. It was written by Nautial 
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and signed by Wazir Singh. This closing 
a balance was not taken forward on 1 st 
October 1938. In fact no balance was struck 
after 30th September 1938. He called for 
Wazir Singh’s explanation. Wazir Singh 
replied that it was Naufciai’s duty to keep the 
cash book. Mahraj Kumar Narendra asked 
certain questions in writing from Wazir 
Singh {vide Ex. 4), but the accused gave no 
replies and asked for time till the return of 
Nautial from Lakhimpur. Nautial came to 
Ramnagra on 27th March 1939 when Mahraj 
Kumar Narendra put questions to him, and 
the accused wrote out the replies on 27th 
March I9S9: vide Ex. 3. The reply showed 
b that he had a cash balance of Rs. 379-G-G 
only. Nautial left for Lakhimpur on 27th 
March 1939 on account of his son's illness 
and promised to return and explain the ac¬ 
counts further. Wazir Singh was then asked 
to prepare the accounts. 

In the meantime a large number of 
vouchers were submitted and passed. On 1 st 
April 1939 Wazir Singh asked for permission 
to go to Lakhimpur and prepare the ac¬ 
counts with the help of Nautial accused. He 
went to Lakhimpur and came back after six 
or seven days, but submitted no accounts 
on the ground that Nautial was not free. 
Pandit Amar Nath sent a letter to Nautial 
asking him to come to Ramnagra. The 
c accused expressed his inability to come on 
account of his son’s illness-. On 9th April 1939 
Amar Nath sent another letter to Nautial, 
(ex. 7 ), informing him that Mahraj Kumar 
Narendra had suspended him and that he 
should come at once to Ramnagra and hand 
over the charge of all the books, papers, etc., 
in the presence of the Mahraj Kumar, and 
after that he would not be permitted to 
enter the estate. Exhibit 9 is Nautial’s reply 
in which he stated that all accounts had 
been explained to Wazir Singh, and all the 
d f les ’ efcc -» ™re with Wazir Singh 

who hod the keys also. He farther stated 
that he was not responsible for the estate 
cash, and his responsibility was only in res¬ 
pect of the advances mode by Wazir Simdi 
from time to time, and that he had given an 
account of all the advances received. Mahraj 
Kumar Narendra then went to Lakhimpur 
on 8th May 1939 and sent for Nautial acoused 
and put further written questions. The re- 
plies were noted against the questions: vide 
Ex. 13. The Mahraj Kumar on receipt of a 
telegram left for Debra Dun on 20 th or 2 lst 
April, and up to that time he had received 
no acconnta or any satisfactory explanation, 
-the Mahra] Kumar later served a notice 


through a lawyer on Nautial asking him to e 
submit an account within seven days and 
Wazir Singh was ordered not to near the 
office or meddle with the estate papers. 

Mahraj Kumar Narendra again came to 
Lakhimpur in the first week of May 1939 
and stayed for fifteen days. Wazir Singh 
submitted an account on 14th May 1939: 
vide Exs. 17 and 16. He stated that his pre¬ 
vious account was incorrect. Nautial also 
submitted an account in detail: vide Exs. 14/i 
to 14/9. The Mahraj Kumar then compared 
the two accounts submitted by Wazir Singh 
and Nautial and found that they did not 
tally. He got the accounts audited, and Ex. 19 ^ 
is the auditor’s report. According to the J 
auditor, (Mr. Onkar Sahai Saxena), the 
closing balance should have been Rs. 2479-11-7 
on 24th March 1939. The Mahraj Kumar was 
not satisfied with the accounts submitted 
by the two accused. He therefore ordered 
Pandit Amar Nath, r. \v. l, to report the 
matter to the police which was done on 30th 
May 1939. The investigation was carried on 
by Sub-Inspector Jiwan Chandra Joshi. 
An account prepared by Mahraj Kumar 
Narendra {vide ex.S i and Ex. 82), from the 
estate papers showed an embezzlement of 
Rs. 13SS-12-10 by Nautial and Rs. 1090-14-9 by 
Wazir Singh. Both the lower Courts have ^ 
fouud that Nautial embezzled Rs. 138S-12-10 
and Wazir Singh Rs. S02-G-G. I leave Nau- 
tial's case at this stage. As he has not come 
up in revision, so I do not express any opi¬ 
nion. It is not uecessary'for mo to deal how 
the sum of Rs. S02-G-6 was arrived at by the 
lower Courts, as the learned counsel has not 
challenged its accuracy. He has raised cer¬ 
tain legal points which I shall refer pre¬ 
sently. The accused denied the charge and 
stated that he did not embezzle Rs. 1090-14-9 

as was originally alleged by the prosecution. 

• 

The following points have been raised on 
behalf of the accused : (l) that it was a case h 
of accounting, and therefore the remedy of 
the complainant was to go to the civil Court, 

( 2 ) that the joint trial was illegal and there 
was misjoinder of charges, and (8) that item 
and time in the charge-sheet should have 
been mentioned. I do not agree with the 
learned counsel that this is a case of account- 
ing. The acoused admittedly received money 
belonging to the estate. He was asked to 
account and to give satisfactory explanation 
which he failed to do. If the acoused failed 
to account for the money whioh came into 
his possession, he is in my opinion oriminally 
as well as civilly liable'to his master. 
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a With regard to the contention that the 
joint trial was illegal, it was urged that the 
provisions of S. 23G, Criminal P. C., could not 
be utilized to declare the charge in the alter¬ 
native of embezzlement and abetment thereof 
to be one charge, it involved two separate 
charges. It was urged that when a man was 
charged in the alternative with embezzle¬ 
ment and abetment thereof he had to meet 
two distinct sets of circumstances. This was 
against the spirit of the provisions of S. 233, 
Criminal P. C. It was further urged that the 
provisions of S.239 (b), Criminal P. C., did 
not help the prosecution. The learned coun¬ 
sel relied on a decision of the Allahabad 
b High Court reported in 51 ALL 544. 1 If my 
reading of the Allahabad decision is correct, 
the question whether the transaction was of 
the same nature was not discussed. In that 
case each accused was charged with three 
offences and alternately for abetment. It 
therefore amounted to six offences which was 
in breach of the provisions of S. 233, Criminal 
P. C. The learned Assistant Government Ad¬ 
vocate has contended, and in my opinion 
rightly, that the case is covered by S.239 (a), 
Criminal P. C., because the accused were 
tried of the same offences committed in the 
course of the same transaction. The commu- 
c nity of purpose was stated in the first infor¬ 
mation report. It was said that the two 
accused jointly embezzled the money. Where 
a criminal breach of trust is committed in 
respect of six items of money received from 
six different persons it is open to the prose¬ 
cution to take up only three items of the 
amount so embezzled and to charge the ac¬ 
cused with these three items only or to split 
the case into two different cases. It is also 
open to the prosecution to lump up all six 
items together and to charge the accused 
with embezzlement of the gross total of the 
six items, but if the charge specifies all the 
six items and not the gross sum embezzled, 
it violates the provisions contained in ss. 222 
and 234, Criminal P. C., and the defect can¬ 
not be cured by Ss. 225 and 537, Criminal 
P. C. The different items which Wazir Singh 
is alleged to have embezzled were lumped up 
and I have said in the beginning of the judg¬ 
ment that the charge against him was that 
he committed a criminal breach of trust in 
respect of Rs. 1090-14-9. 

The case in 30 Bom 49* may be referred to 

1. (’29) 16 A I R 1929 All 202 : 116 I C 794 : 30 
Cr L J 687 : 51 All 544:1929 A L J 329, Emperor 
v. Janes!, ar Das. 

2. (*06) 30 Bom 49 : 2 Cr L J 578 : 7 Bom L R 
633, Emperor v. Datto Hanmant. 


with advantage. It was held in that case 
that where the accused persons were jointly 6 
in charge of trust funds, so that one could 
not act without the connivance of the other, 
and each of them misappropriated sums of 
money from the trust funds to his own use, 
thus evidently carrying through their object 
in concert, the fact that they carried out 
their scheme by successive acts done at in¬ 
tervals, alternately taking the benefits, did 
not prevent the unity of the project from 
constituting the series of acts one transaction, 
i.e., the carrying through of the same object 
which both had from the first act to the 
last; and there was no objection to their 
being tried jointly at one trial. In the case / 
before me the lower Court has found as a 
fact that the transaction was the same. 

It is impossible for the prosecution to fol¬ 
low the money in the hands of an accused 
person and proves that he spent a certain 
specific item in any particular manner. If 
the prosecution succeed in proving that the 
accused received the money, acknowledged 
its receipt, but failed to pay it to his master 
or show it in his master’s account, it is for 
the accused then to rebut that evidence. 
Section 222 , cl. ( 2 ), Criminal P. C., was pri¬ 
marily enacted so that persons who showed a 
deficiency in the accounts with which they g 
were entrusted could be convicted of crimi¬ 
nal misappropriation even when it could not 
be shown that they had misappropriated any 
specific sum. The lower Courts have found 
as a fact that both the accused jointly mis¬ 
appropriated certain sums of money and the 
prosecution suggested community of design 
and object. I am therefore of opinion that 
Wazir Singh and Nautial could be charged 
and tried jointly under S. 239, Criminal P. C. 

It was permissible under els. (a) and (b) of 
the said section. I therefore hold that the 
joint trial was not illegal and that there was 
no misjoinder of charges. With regard to the h 
third contention of the learned counsel that 
the item and time in the charge-sheet should 
have been mentioned, I must frankly admit 
that I have not been able to follow this argu¬ 
ment. If the contention is that each item 
and date should have been mentioned then 
the reply is that it was not necessary to do 
so because the items were lumped up together. 
The time is mentioned in the charge-sheet, 
namely between the period of 30th September 
1938 and 14th May 1939. 

I am therefore of opinion that the accused 
has rightly been convicted. With regard to 
the question of sentence as I have said the 
accused Wazir Singh was sentenced to nine 
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months' rigorous imprisonment and a fine 
a of R9. 150, in default to undergo six months' 
further rigorous imprisonment. The offence 
under S. 403, Penal Code, is also'triable by a 
Magistrate of the first class. The accused 
was committed to the Court of Session by a 
Magistrate of the first class in view of the 
serious nature of the offence. The Magistrate 
could have inflicted a sentence of two years’ 
rigorous imprisonment on the accused, but 
as he was of opinion that a deterrent sent¬ 
ence was called for, he committed the ac¬ 
cused to the Court of Session. I regret to note 
that Mr. Sham Manohar Tewari, the learned 
Assistant Sessions Judge, did not realise the 
& seriousness of the offence. The trial of the 
case lasted for nearly two months. The 
sentence passed on the accused was very 
lenient. This was a fit case in which a sen¬ 
tence of at least two years’ rigorous imprison¬ 
ment should have been awarded. I therefore 
refuse to interfere with the question of 
sentence. The result is that I dismiss the 
application. 

k.s./r.k. Application dismissed. 
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or any agreement by him that the former lessee 
should remain in possession without the execution 0 
of a fresh lease S. 116 is not applicable : {’40) 27 
AIR 1940 Cal 09, Disting . IP 95e] 

(c) Civil P. C. (1908), S. 100 — Finding that 
defendants were in joint possession and enjoy¬ 
ment is of fact. 

A finding that all the defendants were in joint 
possession and enjoyment of the subject-matter of 
the suit is one of fact. [P 95 h] 

(d) U. P. Tenancy Act (17 of 1939), S. 3(10)— 
Whether “produce" in S. 3(10) is not restricted 
to vegetable produce (Quczre). 

Whether it was not intended to restrict the 
meaning of the word “produce” in S. 3(10) to vege¬ 
table produce. [P 96e] 

(e) Oudh Rent Act (22 of 1886), Ss. 108 (2) 
and 127 — “Land” in S. 127 does not include / 
produce of land — Suit to recover value of fish 
taken out of river against trespasser does not 
fall under S. 108 (2) and S. 127 — Civil Court 
has jurisdiction by reason of S. 9, Civil P. C. 

A suit to recover the value of fish taken out of a 
river by a person not entitled to do so does not fall 
under S. 108, and since “land” in S. 127 does not 
include produce of land the amount due in such a 
case for the enjoyment of fishery rights doe9 not 
constitute rent within the meaning of S. 3 of the 
Act. Hence, the suit does not fall under S. 127 also. 
The civil Court consequently has jurisdiction to 
entertain such a suit by reason of S. 9, Civil P. C. 

[P 96 ffl 7i] 

R. N. Shulila — (or Appellants. 

n. K. Ohosh — for Respondents 1(a) and (b). 

Order of Reference. a 


Thakur v. Raja Jagdambika Pratap Narain 


Raja Jagdambika Pratap Narain Singh 
and another , Plaintiffs t and others , 
Defendants — Respondents. 

Second Appeals Nos. 360 and 374 of 1937, Decided 
on 20th August 1941, against order of Civil Judge 
Gonda, D/. 7th July 1937. 

(a) Transfer of Property Act (1882), S. 107 - 
Fishery rights constitute immovable property 
—Lease of, exceeding one year can be created 
only by registered instrument — Oral lease is 
invalid —. In absence of registered Instrument 
plaintiff can succeed only on basis of use and 
occupation. 

Tho right of fishing is an interest in immovable 
property and therefore a lease thereof for any term 
exceeding one year can be created only by a regia- 

at « 1 ?^S ent * oraI Ieaso i9 invalid : (’17) 4 
AIR 1917 Nag 37, Bel. on. (p 95a,&] 

Consequently in the absence of a registered in 
stroment the lessor can succeed only on the basis 
of use and occupation : 86 Bom 600, Approved. 

[P 96 c' 

t07 b ^ r ?n« fC 5 0fPr0perty ACt < 1882 >> Ss * U6. 
107 and 106—Lease governed by S. 107 and noi 

S. 106 — Former lease determined — No accep- 

r Si nt 1 15 Sor or , •Bremen! that 
former lessee should remain In possession with, 
out execution of lease-S. 116 does not apply. 

Jo 0t * IeMe ,8° TCn » d »>y S. 107 and noi 

By B. 106 when there is no acceptance of rent bj 
the lessor after the determination of the former least 


Ziaul Hasan J. — These connected ap¬ 
peals arise out of a suit brought by the Do- 
puty Commissioner of Gonda as manager, 
Court of Wards, Ajudhia and Birwa estate, 
for recovery of fishery dues from eight de¬ 
fendants. The dues were in respect of catch¬ 
ing fish in a river which passes through four 
villages two of which belong to the Ajudhia 
estate and the other two to the Birwa estate 
and the olaim was for 1342 and 1S4SF. The 
plaintiff’s case was that Thakur defendant l 
was given a lease for catohing fish in the 
four villages during the year in suit for 
Rb. 88 a year and that all the defendants 
caught fish in the river in the villages and 
in the year in question. In relief a of the 
plaint, a sum of Rs.''l76 was claimed from de- 
fendant l on the basis of the lease and in 
relief B an alternative olaim was made for 
recovery of the same amount of money from 
all the defendants in case the lease in favour 
of defendant l, be not held proved. The suit 
was contested by the defendants on various 
grounds and the trial Court, the learned 
Additional Munaif of Gonda, dismissed the 
suit. On appeal by the plaintiff, the learned 
Civil Judge of Gonda deoreed the entire suit 
against all the defendants jointly. Appeal 
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a No. 360 has been brought by defendant 1 and 
his two sons, defendants 2 and 3 and appeal 
No. 374 has been filed by defendants 4 to 8. 

One of the questions raised in appeal No. 374 
is that the suit was not cognizable by the 
civil Court and reliance was placed on the 
definitions of “land" and “rent” contained 
in s. 3, Oudh Rent Act of 1SS6. It is argued 
that the amount claimed was rent within 
the meaning of the Oudh Rent Act and also 
of the present U. P. Tenancy Act and that 
therefore the suit in the civil Court was 
barred under S. 108(2) of the Act of 1886 
which is the Act which was in force when 
the suit was brought. On behalf of the plain. 
b tiff-respondent the argument is disputed, 
and the point is not free from difficulty. No 
case bearing directly on the point has been 
referred to on either side. The learned coun¬ 
sel for the appellants relies on s.D. No. 1 of 
1922 1 but no question of a fishery arose in 
that case. Mr. Ghose on behalf of the Court 
of Wards on the other hand relies on the 
case in 31 Cal 937 2 but this case too being 
based on the local rent law of Bihar and not 
dealing with fishery rights in a running 
stream is of little help in this case. There 
is the further question whether a lease of 
fishery rights falls under S. 107, T. P. Act. 
c It seems to me advisable that these appeals 
be heard by a Bench and I direct accordingly. 

Judgment.—Second civil Appeals Nos. 360 
of 1937 and 374 of 1937 arise out of a suit 
brought by the Deputy Commissioner of 
Gonda, ns Manager of the Court of Wards 
in charge of the Ajodhia and Birwa estates, 
against eight defendants, one of whom has 
since died. The suit was brought to recover 
from the defendants a sum of Rs. 176 on the 
basis of a lease, and it was further prayed 
that if this lease was not found proved then 
a decree for Rs. 176 or any other amount 
might be passed in favour of the plaintiff on 
j account of the possession and enjoyment by 
the defendants of certain fishing rights for 
the years 1342 and 1343 Fasli. Four villages 
through which the river Tehri flows are 
included in the Ajodhia and Birwa estates. 
It was alleged that the lease of fishing rights 
in this river where it flows through these 
villages had in previous years been given to 
defendant 1 Thakur, and that for the years 
1312-1344 Fasli an agreement had been arrived 
at between the Special Manager of the Court 
of Wards and this defendant, providing that 

1. S. D. No. 1 of 1922, Babu Kheter Mohan Cbat- 

terji v. Domi. . „ , , 

2. (’04) 31 Cal 937 : 8 C.W.N. 804, Mahananda 
Chakravarti v. Mongala Keotani. 


certain amounts in respect of each village, 
totalling Rs. 88 per annum, should be paid C 
by Thakur as in previous years for the 
fishing rights. It was further alleged that 
defendant 1 with the other defendants, who 
are his relations, took fish out of the river 
where it flows through these villages in the 
years 1342 and 1343 Fasli but that defendant 
1 evaded the execution of a lease. It was on 
this account that the plaint included the 
prayer that if the agreement was found to 
be invalid for want of a lease, a decree might 
be passed in favour of the plaintiff on the 
basis of the possession and enjoyment of the 
defendants. The pleadings gave rise to the 
following issues : * *• / 

1. Did the Special Manager of the Court of 
Wards, Gonda, lease out the fisheries in suit to 
defendant 1, as alleged by the plaintiff ? 

2. Did the defendants catch the fishes, as alleged? 

If so the approximate value thereof ? 

3. Is the suit not maintainable on the regular 
side ? 

4. Is the suit not maintainable in the civil Court? 

5. Is the suit bad for multifariousness ? 

6. To what relief and against which defendants 
is the plaintiff entitled ? 


On the first issue the learned Munsif who 
tried the suit found that the Special Manager 
of the Court of Wards had not leased out 
the fisheries, no lease having been executed 
and registered. In view of this finding he g 
did not decide issue 2. On issue 3 he held 
that the suit was maintainable on the regular 


side, and on the fourth that the civil Courts 
had jurisdiction. The question covered by 
issue 5 was whether the Deputy Commis¬ 
sioner was entitled as manager of both the 
Ajodhia and Birwa estates to sue jointly on 
their behalf. The Munsif held that he could 
do so. In view of his finding on issue 1 , he 
dismissed the suit. In first appeal the civil 
Judge of Gonda found that although no 
document had been executed, a lease had 
been given by the special manager to defen¬ 
dant 1, meaning by that that there was an 
oral agreement between the parties that 
defendant l should have the right to fish as 
in previous years. The civil Judge also held 
that the evidence showed that the defendants 
had been in possession of the fishing rights 
in the years in suit, that is they had taken 
fish from the river in those years. As regards 
the legal objection arising out of the omission 
to execute and register a lease the civil Judge 
expressed the opinion that registration would 
have been required only if there had been a 
written lease. He observed that an oral 
settlement could not be bad for wan 
registration. The civil Judge accordingly 
allowed the appeal and decreed the plain- 
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tiff’s suit for Rs. 176, allowing payment to 
be made in instalments. 

Two second civil appeals were filed against 
this decree, the first by the defendants 
Tbakur, Jagannath and Baijnath, and the 
second by the defendants Lally, Gangai, 
Santoo and Mahabir. These appeals came 
before a learned single Judge of this Court 
who referred them to a Bench as they raise 
legal questions of some difficulty. We have 
heard separate arguments in each appeal, 
the two sots of appellants being separately 
represented. As the same questions have to 
be considered in each we are disposing of 
both appeals in this judgment. We are 
b clearly of opinion that the view of the 
learned civil Judge that the agreement be¬ 
tween the parties constituted a valid lease 
cannot be supported. He held, and we agree, 
that fishery rights constitute immovable 
property. According to the definition of this 
expression in the General Clauses Act, it 
includes benefits arising out of land, and the 
definition in the Indian Registration Act 
specifically refers to fisheries. Moreover, it 
has been held in more than one case that a 


right of fishing is an interest in immovable 
property : vide 18 I C 9G2. 3 Under s. 107, 
T. P. Act, a lease of immovable property for 
any term exceeding one year can be made 
only by a registered instrument. This defi¬ 
nitely excludes the possibility of an oral 
loose. There must be a written instrument, 
and it must be registered. It follows that 
the plaintiff was entitled to succeed, if at all, 
only on the basis of possession and enjoy¬ 
ment, or, as it has been termed by the appel¬ 
lants’ learned counsel, use and occupation. 

Learned counsel for the respondent con¬ 
ceded that fishery rights constitute immov¬ 
able property, but he nevertheless argued in 
support of the view taken by the lower 
appellate Court. He referred to the case in 
I L R (1989) 2 cal 254* as showing that a 
monthly or yearly tenancy created after the 
passing of the Transfer of Property Act is a 
leasehold interest, and that in view of the 
provisions of s. lie, T. P. Act, if a lessee 
remains in possession after the determina¬ 
tion of the lease granted and the lessor 
accepts rent from him or otherwise assents 
to his continuing in possession, the lease is, 
m the absence of an agreement to the con. 
trary renewed from year to year, or from 

“ 10 ,M ! » 

Bepari v, Jamini Lai Bay Cbaudhuri, 


month to month. But the present case is Q 
governed by S. 107 and not by S. 106 , T. P. 
Act, and there being no acceptance of rent 
by the lessor or any agreement by him that 
the former lessee should remain in posses¬ 
sion without the execution of a lease s. 116 
is not applicable. The evidence shows that 
previous leases had been executed for three 
years. There had been no lease from month 
to month or from year to year, and it was 
clearly proved that the proposal was to 
grant another lease for a period of three 
years. Indeed the case was brought on the 
allegation that such a lease had been granted. 

In 36 Bom 500^ a lease was executed, but not 
registered, and it was held that while the f 
plaintiff could not be allowed to rely on the 
lease set up by her because it was not regis¬ 
tered, or to give oral evidence of the lease, 
she could recover for use and occupation for 
the period admitted. 

It was argued that there was no justifica¬ 
tion for decreeing on the basis of use and 
occupation the sum of Rs. 176 since that was 
the precise amount alleged to have been 
agreed upon, evidence regarding which agree¬ 
ment was inadmissible. But there is evidence 
that the same amount was paid in previous 
years, and there is also evidence to show the 
value of the fish taken out of the river by g 
the appellants. This shows that the amount 
decreed was reasonable. We are therefore of 
opinion that there was justification for the 
award of Rs. 176 for two years, assuming 
that there are no other valid objections to 
tho decree. It was also contended that there 
was no justification for holding all the de¬ 
fendants liable. The lease in previous years 
had been executed by defendant 1 , Thakur, 
and according to the evidence it was pro¬ 
posed that he should be the lessee again. 
But the evidence showed that the other 
defendants were related to him and it also 
showed that they took part in the fishing. 
On this evidence tho lower appellate Court h 
holds that they had all been in possession 
and enjoyment, and there is no good ground 
on which we could interfere in second ap¬ 
peal with this finding of fact. Learned 
counsel in appeal No. 874 argued that one 
of his clients had pleaded enmity with the 
other defendants and argued therefrom that 
was not likely that he would have joined 
with them in fishing, but he conceded that 
the allegation of enmity was not supported 
by evidence and that the plaintiff’s witnesses 
were not cross-examined on it. We can dis. 

5. (*12) 30 Bom 500: 16 I O 880: 14 Bom LR 390, 
Ramohandra Shivajiram v, Tama, 
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a cover no reason why the finding of the lower 
appellate Court in respect of the joint liabi¬ 
lity of the defendants should not be accepted. 

The principal contention of the learned 
counsel in appeal No. 374, however, was that 
the civil Courts had no jurisdiction. The 
suit should, he argued, have been brought 
under S. 103 (2) and s. 127, Oudh Rent Act, 
and if it was cognizable by the revenue 
Court under these sections the civil Courts 
had no jurisdiction. Section 10 S (2) provides 
for suits being brought by a landlord against 
tenants for arrears of rent; and S. 127 pro¬ 
vides for such suits being brought against 
trespassers as tenants both for rent and for 
ejectment. We have not been referred to 
any relevant authorities on this point. The 
primary question for consideration is whe¬ 
ther the amount due from the defendants 
for the enjoyment of these fishery rights 
constituted rent within the meaning of the 
Oudh Rent Act. “Rent” is defined in S. 3, 
Oudh Rent Act, as : 

The money, or the portion of the produce of 
land, payable on account of the use or occupation 
of land, or on account of any right in land, or on 
account of the use of water for irrigation. 

“Land” is defined as including : 

The ungathered produce of land, whether spon¬ 
taneous or not, and whether growing in earth or 
c in water. 

Learned counsel referred to the definition 
of “rent” in the U. P. Tenancy Act of 1939, 
namely : 

‘Rent' means whatever is, in cash or kind, or 
partly in cash and partly in kind, payable on 
account of the use or occupation of land or on 
account of any right in land and in Chap. 7, 
except when the contrary intention appears, in¬ 
cludes sayar. 

Chapter 7 is headed “payment and re¬ 
covery of rent.” “Sayar” is defined as in¬ 
cluding : 

Whatever is to be paid or delivered by a lessee 
or licensee on account of the right of gathering 
produce, forest rights, fisheries and the use of water 
j for irrigation from artificial sources. 

Learned counsel conceded that the pro¬ 
visions of the U. P. Tenancy Act of 1989 
have no application in the present case. The 
definitions quoted from this Act have been 
adopted almost word for word from the 
definitions in the Agra Tenancy Act and 
there would be no justification for applying 
them to the Oudh Rent Act. Had it been in- 
tended that the same definitions should apply 
in the Oudh as in the Agra province it would 
be reasonable to expect that the definitions 
in the Oudh Rent Act would have been 
amended in one or other of the numerous 
amending Acts since 1921. 

It is strongly argued, however, that the 


case is covered by the definition of ‘land' in 
S. 3,'Oudh Rent Act, which, as we have shown, e 
includes the ungathered produce of land,* 
whether spontaneous or not, and whether 
growing in earth or in water. It was argued 
that just as in the U. P. Tenancy Act of 1989 
‘land' “includes land covered by water used 
for the purpose of growing singhara or other 
produce,” so fish may be considered to be 
the produce of land, as they grow in water. 
We entertain some doubt whether it was not 
intended to restrict the meaning of ‘produce* 
to vegetable produce. And apart from this 
there are other difficulties in adopting the 
view put forward by the learned counsel for 
these appellants. In the case of a tank it is f 
possible to say that the fish are the produce 
of that tank, assuming that no water flows 
in from or out to other places where the fish 
may be produced. But in the case of a river 
it is impossible to say that the fish found in 
it have been produced within any particular 
area. It is indeed probable that fish found in 
particular area were born and developed for 
the most part elsewhere. Further it appears 
to us doubtful whether such a suit could be 
brought under S. 127. This section provides 
for suits being brought against persons taking 
or retaining possession of land without being 
entitled to such possession and to their eject- g 
ment as trespassers. The expression ‘land* 
in this section could not, we think, include 
the produce of land. The same difficulty 
might arise in S. 180 of the present U. P. 
Tenancy Act, the corresponding section of 
that Act, because that section provides for 
similar suits where a person takes or retains 
possession 

of a plot or plots of land otherwise than in accord¬ 
ance with the provisions of the law for the time 
being in force and without the written consent of 
the persons entitled to admit him as tenant. 

In the case of a river and river bed no 
plot or plots of land are demarcated and h 
shown in the revenue records unless as a re¬ 
sult of diluvial action what was formerly dry 
land has now become the bed of a river. For 
these reasons we are doubtful whether in any 
event it would be possible to sue in the 
revenue Courts to recover the value of fish 
taken out of a river by a person not entitled so 
to do. Section 9, Civil P. C., confers jurisdic¬ 
tion on the civil Court to try all suits of a 
civil nature excepting suits of which their 
cognizance is either expressly or impliedly 
barred. We are not prepared to hold that the 
suit under consideration was barred by the 
provisions of 8. 108, Oudh Rent Act. For 
these reasons we are of opinion that there is 
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do force in these appeals and we dismiss 
them with costs. 

G.N./R.K. Appeals dismissed. 
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Thomas C. J. and Goulam Hasan J. 

Nawab Munir uddaulah Dilawar 

Husain — Applicant 

v. 

'Chaudhari Abdur Rahman , Official 
Receiver — Opposite Party . 

Civil Revn. Appln. No. 2 of 1940, Decided on 
2nd October 1941. 

Provincial Insolvency Act (1920), Ss, 27 (2), 
43, 37—Court can extend time for discharge on 
0 application of debtor or creditor or even suo 
motu — Application by debtor for discharge 
within time fixed—On day fixed for hearing 
after expiry of such period debtor notappearing 
and creditors applying for extension of period 
of discharge to enable them to realise their 
debts — Period of discharge held should be 
extended. 

Section 43 must be read as subject to the provi¬ 
sions of S. 27 of the Act. Section 27 confers ample 
power upon an Insolvency Court, upon proof of 
sufficient cause, to extend the period within which 
an applicant should apply for his discharge, instead 
of annulling the adjudication and this power can 
•bo exercised by the Court either of its own motion 
or at the instance of a debtor or a creditor. Tbo 
mere fact that an insolvent has applied for his 
C dischargo within the time originally fixed by tho 
Court does not take away the power of such Court 
to extend the period of discharge irrespective of 
any application by the applicant for such an exten¬ 
sion, if in its opinion it is desirable to extend the 
time : Case law reviewed. [p 986,c,/] 

A debtor applied for discharge within the period 
fixed for his discharge. On tho hearing date which 
was after the expiry of the period fixed for dis¬ 
charge, the debtor did not appear and the creditor 
moved the Court to extend the period for discharge 
“ it would enable them to realise their debts from 
the property of tho insolvent which had devolved 
upon him during the pendency of his insolvency on 
the death of his mother : 

Held that the period should be extended to pre. 
vent the perpetration of fraud upon the creditors. 

d Ali Zah ** ^ S. M. Naqi _ for Appli^Dt^^ 

Alt Hasan — for Opposite Party. 

—^' a rev *skm application under 
S. 75 (l). Provincial Insolvency Act, is directed 
against an order of the District Judge of 
Lucknow, dated 24th August 1940, upholding 
in appeal the order passed by the Judge, 
•Small Cause Court, aoting as an Insolvency 
Judge, under s. 27 ( 2 ), Provincial Insolvency 
Act. The'facts giving rise to the application 
are as follows : 

The applicant was declared an insolvent 
-on 20th October 1938, upon an application 
presented by him to the insolvency Court. 
J-he applicant admitted in his application 

1942 0/13 & 14 


that on a previous occasion he had applied Q 
to be adjudged an insolvent, but the appli¬ 
cation was consigned to the record as he did 
not deposit the publication charges of the 
Gazette and newspapers. The applicant was 
given sis months* time within which he was 
to apply for his discharge. This time was 
due to expire on 20th April 1939. On 15th 
April 1939, before the expiry of the period of 
his discharge, the applicant put in a petition 
for discharge. Notices were issued to the 
creditors and to the Official Receiver. The 
application for discharge was fixed for hear¬ 
ing on llth May 1939. On this date objec¬ 
tions were filed by some of the creditors and 
time was obtained by others to file objec- $ 
tions. The Official Receiver had also not 
filed his report. The case was therefore fixed 
for orders on 13th July 1939. On this date 
the insolvent did not appear. Objections 
were, however, filed to the application for 
discharge by certain creditors on this date. 
One of tho creditors filed an application in 
which it was stated that the insolvent’s 
mother had died on 28th May 1939, and that 
the insolvent had inherited considerable pro¬ 
perty on the death of his mother, tho value 
of which was shown in tho objections as 
nearly three lacs. It was prayed that as a 
receiver had already been appointed to deal a 
with the property of the insolvent, tho 
period of dischargo be extended under s. 27 
( 2 ), Provincial Insolvency Act. Tho insol¬ 
vency Court thereupon extended tho period 
of discharge for one year. The learned Dis¬ 
trict Judge in appeal declined to interfere 
with the order of tho trial Court. This ap¬ 
plication has now been filed in this Court in 
revision against the appellate order of tho 
learned Distriot Judge. 

It has been contended by the learned 
counsel on behalf of the applicant that in 
view of the fact that the applicant did not 
appear on the date fixed for the hearing of * 
the application for discharge, the only course 
open to tho Insolvency Court was to annul 
the adjudication and to apply the provisions 
of s. 37, Provincial Insolvency Act, and that 
it had no jurisdiction whatever to act under 
s. 27 (2) and extend the time for discharge. 

In support of this contention the learned* 
counsel has relied upon the provisions of 
S9. 27 and 43 and the case reported in a.i r 

1937 Nag. 87. 1 Section 27, cl. ( 2 ), runs as 
follows : 


xue vourt may, ii Butboient cause la shown 
extend the period within which the debtor sh!3 

I. (*37) 24 A.Lr7i 937 Nag. 37: 166 IxT^Tl R 
(1937) Nag. 461, Bakaram Bapujl v. Maaglya Adku! 
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apply for his discharge, and in that case shall 
a publish notice of the order in such manner as it 
thinks fit. 

Section 43, cl. (l) is as follows : 

If the debtor does not appear on the day fixed for 
hearing his application for discharge, or on such 
subsequent days as the Court may direct, or if the 
debtor does not apply for an order of discharge 
within the period specified by the Court, the order 
of adjudication shall be annulled, and the provi¬ 
sions of S. 37 shall apply accordingly. 

It has been argued that the case falls 
under the first part of s. 43 (l), and that as 
the applicant had already put in an appli¬ 
cation for discharge before the expiry of the 
period for such discharge, no question of 
extending the time within which the appli- 
b cant should have applied for discharge could 
possibly arise in the case, and consequently 
the provisions of s. 27 (2) did not come into 
play and the Insolvency Court had no juris¬ 
diction to act under that section and extend 
the time for discharge. We regret we are 
unable to accept this contention. Section 43 , 
Provincial Insolvency Act, must be read as 
subject to the provisions of s. 27 of the Act. 
It is true that the applicant had not applied 
for an extension of the time for his discharge, 
but at the time when his application for dis¬ 
charge came up for hearing on 13th July 1939, 
the six months* period of discharge had 
c already expired. Under these circumstances 
it was no doubt open to the Court to annul 
the order of adjudication and apply the pro¬ 
visions of S. 37 of the Act, but it was equally 
open to the Court not to pass an order of 
annulment, but to take action upon the ap¬ 
plication of the creditors and extend the 
period of discharge by virtue of the powers 
vested in it under S. 27 (2), Provincial In¬ 
solvency Act. It appears that some of the 
creditors had proved their debts by that date 
and others had been called upon to prove 
their debts on subsequent dates. The amount 
of debts outstanding against the applicant 
on his own showing was Rs. 1,58,122-8-0 on 
d the date of the application. We are however 
informed by the Official Receiver that so far 
the debts proved against the applicant by the 
creditors amount to Rs. 2,58,207-4-0 out of 
which the Official Receiver has challenged 
debts amounting to Rs. 82,121. This statement 
has not been controverted on behalf of the 
applicant, and we have no reason to doubt 
its accuracy. 

It is also clear that the applicant has suc¬ 
ceeded to considerable moveable and immov¬ 
able property upon the death of his mother, 
which took place on 28th May 1939. Under 
these circumstances we think that the Insol¬ 
vency Court had perfect jurisdiction to ex- 
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tend the period of discharge under s. 27 ( 2 ), 
Provincial Insolvency Act, either at the * 
instance of the creditor, who filed an appli- 
cation for such extension, or of its own 
motion. Section 27, Provincial Insolvency 
Act, confers ample power upon an Insolvency 
Court, upon proof of sufficient cause, to ex¬ 
tend the period within which an applicant 
should apply for his discharge, and this 
power can be exercised by the Court either 
of its own motion or at the instance of a 
debtor or a creditor. No doubt this was not- 
a case in which the debtor had applied for 
an extension of the period of his discharge 
within the meaning of s. 27 (2) because he 
had already applied within the time origin- / 
ally fixed for his discharge, and he did not 
stand in need of any further extension. The 
mere fact however that an insolvent has 
applied for his discharge within the time 
originally fixed by the Court does not take 
away the power of such Court to extend the 
period of discharge, irrespective of any ap¬ 
plication by the applicant for such an exten¬ 
sion, if in its opinion it is desirable to extendi 
the time. In the present case it appears that 
a creditor moved the Court to extend the 
period within which the applicant should 
apply for his discharge — as the original 
period had by then expired — as it would g> 
enable the creditors to realize their debts 
from the property of the insolvent which had 
devolved upon him during the pendency of 
his insolvency on the death of his mother. It 
has been held by a Full Bench of this Court 
in a case reported in 1938 O.W.N. 377 2 that 
a Court has jurisdiction to extend the time origin¬ 
ally fixed under S. 27, Provincial Insolvency Act, 
for an application by the debtor for discharge, after 
the expiry of that time, but before an order of 
annulment is passed under S. 43, Provincial Insol¬ 
vency Act. 

In a case reported in 10 Lah. 357 3 it was 
held that 

under S. 27 (2), Provincial Insolvency Act, the 
power to extend the period specified in the order of ' 4 '- 
adjudication, within which a debtor is to apply for 
his discharge, may be exercised by the Court either 
on the application of the insolvent himself, or on 
the application of the creditors, or suo motu. 

The learned Judges of the Lahore High 
Court in 10 Lah. 357 s adopted the view taken 
in a case reported in A.I.R. 1927 Rang. 136 4 
by a Bench of the Rangoon High Co urt. In 

2. (*38) 25 A.I.R. 1938 Oudh 122: 174 1.0. 607: 14 
Luck 22 : 1938 O.W.N. 377 (FB), Fazal Azim v. 
Umanath Bakhsh Singh. 

3. (’28) 15 A.I.R, 1928 Lah. 82: 107 I.C. 394: 10 
Lah. 357: 29 P.L.R. 122, Rup Singh v. Official 

Receiver, Jliang. . _. _ _ 

4. (’27) 14 A.I.R. 1927 Rang. 136: 100 I.C. 921,. 

K. K. S. A. R. A. Chettiar v. Maung Myat I ha. 
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a the Rangoon case the application for exten¬ 
sion was tiled by the creditor before the 
expiry of the period fixed for the discharge 
application, and the Insolvency Court held 
that under s. 43, Provincial Insolvency Act, 
it had no power to enlarge the period fixed 
for the application for discharge, and that 
it was bound to annul the adjudication 
order, and accordingly did so. This view 
was set aside by the Rangoon High Court, 
in appeal, and it was held that the Insol¬ 
vency Court was not bound to annul the 
adjudication order, and that it bad ample 
power under S. 27, Provincial Insolvency 
Act, to extend the period of discharge for 
6 good cause shown. In a case reported in 
A.I.R. 1930 Mad. 342 5 it was held that: 

Section 43 is controlled by S. *27. and an applica¬ 
tion for extension of period can. therefore, be made 
by any one interested, and is not restricted merely 
to the debtor. 


In this case, it was a creditor who appliec 
for enlargement of time, and the Ofticia 
Receiver agreed to an order being made 
Upon a plain construction of S. 27 (2) reac 
with S. -(3, we are inclined to hold that th< 
provisions of the latter section are subjeci 
to those of the former,.that S. 27 (2) imposes 
no conditions on the powers of the Insol. 
vency Court to enlarge the time save the 
e existence or proof of a sufficient cause and 
a fortiori it is open to the Court to extend the 
time instead of annulling the adjudication 
even though the application for discharge 
may have been made by the insolvent with¬ 
in the time originally fixed by the Court. 
Ihe view which wo have taken is in har¬ 
mony with the view laid down by the Divi 
aion Bench of the Lahore High Court in 
L . ah - 8 J 6 * where it Vas held that 

itont !T« . nt a d . 8bt0r Under S - 43 does n °‘ bring 
ho?,nil antoniatl ° annulment nor is the Court 

Met MedUflnS ef °' l nDU ' raent immediately 
alter the default occurs. The Insolvency Court can 

postpone annulment after default either by e.tend- 

d a 8 t be llm8 V* wllic h the debtor is to apply for his 
discharge or by merely postponing the actual nro 

occurred*. 601 ° f annulment a,ter ‘he defaull has 
It was also observed that • 

preted in such a way as to favour the insolvent 
In the later case of tbe Rangoon High 
Court reported in a .i.h. 1931 Rang. 2 7 7 neither 

A I * R - 1930 Mad. 34*2: 124 I 0^219 
R S ?i ) i? b rt o ,00pp,inRr v ‘ Malla PP* Chetty. 

at May* 

iti.'m.i'Z lit 


the insolvents nor the creditors appeared on Q 
the date fixed for the insolvents’ discharge, 
and there was no application for discharge 
by the insolvents. The Insolvency Court, 
therefore, acting under S. 43 (l), Provincial 
Insolvency Act, annulled the adjudication. 

It was, however, held by the Division Bench 
that there was nothing whatever in S. 43 (l). 
Provincial Insolvency Act, which could be 
construed as meaning that a Court cannot 
extend time for the application for discharge 
on its own motion. It was further observed 
• by the Division Bench, on a reference to the 
provisions of s. 43 (l) of the Act, that 
this section, which was new in 1927, would bo 
useless if tbe Court could not act under it of its / 
own motion, for, among other results, it would fol- ^ 
low that the protection and control of tbe Court 
could not be withdrawn from an insolvent where 
be deliberately omitted to apply for his discharge. 
The intention of the sub-section, as I understand 
it, is to make it compulsory for an insolvent to 
come before the Court, if he wishes for discharge. 

Upon the facts of that case one of the 
learned Judges held that 
the Court should not have annulled tbe adjudica¬ 
tion, but of its own motion have extended the time 
for discharge, for by passing tbe annulment order 
the insolvents and their estate were placed outside 
the control of the Court, and the interests of credi¬ 
tors may well have been imperilled. 

It has been suggested in the course of tho 
argument on behalf of the applicant that g 
the order of annulment of the adjudication 
does not remove tho property of the appli- 
cant from the control of the Court, and that 
under s. 37, Provincial Insolvency Acc, it is 
open to the Insolvency Court to vest the 
property in the receiver, and not to allow it 
to revert to the applicant. The learned coun- 
sel argued that if this course was adopted 
by the Insolvency Court the property would 
have remained with the receiver, the credi. 
tors would have been driven to their remedy 
in the regular civil Courts and that the ap¬ 
plicant would have been in a position to con¬ 
test their claims. We do not think that such 
a course would have been expedient in the h 
interests of the creditors. As we have already 
stated, the creditors had already proved 
their debts in the insolvency proceedings, 
and tbe applicant had ample opportunity to 
assist the receiver in contesting such of the 
debts ns he thought were fictitious. As it is 
the receiver states that he himself has chal¬ 
lenged debts to the extent of Rs. 82,121, and 
the matter is pending consideration in the 
Insolvency Court. We do not think that 
the applicant suffers any prejudice by the 
extension of the period of his discharge- on 
the contrary we think that the interests of 
the creditors would have been prejudicially 
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a affected by the Insolvency Court’s annulling 
the adjudication and driving the creditors to 
the necessity of proving their claims in the 
regular civil Courts afresh. We think that 
the Insolvency Court not only had jurisdic¬ 
tion to extend the period of the applicants’ 
discharge under S. 27 (2), Provincial Insol¬ 
vency Act, but acted properly in doing so. If 
the interpretation placed upon the provi¬ 
sions of Ss. 43 and 27 of the Act by the learn¬ 
ed counsel for the applicant were accepted, it 
would mean that an insolvent, after filing 
the application for his discharge before the 
period originally fixed for such discharge, 
can easily make a default in appearance, and 
b compel the Insolvency Court to annul the 
adjudication and apply the provisions of 
S. 37, and to revest the property in him or in 
the receiver and then fight out the case 
afresh with the creditors in the regular civil 
Courts. We cannot persuade ourselves to ac¬ 
cept the view that the Insolvency Court is 
powerless to prevent the perpetration of this 
fraud on the part of the insolvent, and that 
where an application has been made by the 
insolvent for his discharge before the period 
originally fixed for such discharge the powers 
of the Court under S. 27 (2), Provincial In¬ 
solvency Act, do not come into play, 
c The case in AIR 1937 Nag 37 1 relied upon 
by the learned counsel for the applicant does 
not, in our opinion, advance his case. That 
was a case in which an absolute order of 
discharge was granted to the insolvent. The 
insolvent’s debts amounted to Rs. 4000, and 
his total assets were only 45 acres of occu¬ 
pancy land. The insolvent had failed to 
satisfy the Court that the amount of his 
liabilities had arisen from circumstances for 
which he could not justly be held responsi¬ 
ble. The order of discharge was, therefore, 
sot aside in revision. The learned Judge also 
annulled the adjudication under S. 43 (l) f 
Provincial Insolvency Act, and observed that 
d when the debtor has applied for his discharge 
within the prescribed period, and S. 27 does not 
apply, then the provision in S. 43 must apply, and 
the order of adjudication must bo annulled, if 
thereafter the debtor does not appear on the days 
fixed for hearing his application for discharge. 

We are of opinion that this case is dis¬ 
tinguishable from the facts and circumstan¬ 
ces of the present case. Here the creditor 
had applied for an extension of the period 
of discharge, but even if no such application 
had been made it was open to the Insolvency 
Court suo motu to grant an extension of time 
within which the insolvent should apply for 
his discharge to prevent the perpetration of 
fraud upon the creditors. We hold therefore 
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that the decision arrived at by the lower 
Courts is correct, and dismiss this revision a 
application with costs. 


k.s./r.k. 


Application dismissed. 
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v. 


Emperor. 

Criminal Revn. Appln. No. 94 of 1941, Decided 
on 26th August 1941, against order of Addl. Sess. 
Judge, Kheri, D/- 17th June 1941. 

(a) Criminal P. C. (1898), S. 439—Concurrent 
findings by lower Courts holding accused guilty 
cannot be challenged on merits in revision. / 

The concurrent findings by the lower Courts that 
the accused was guilty of the offence with which he 
was charged cannot be challenged on merits in 
revision. (P I02d] 

(b) Penal Code (1860), S. 211—Setting cri¬ 
minal law in motion by false charge to police of 
cognizable offence constitutes institution of 
criminal proceedings within S. 211—Informa¬ 
tion of cognizable offence under S. 154 and 
complaint under S. 200, Criminal P. C., amount 
to institution of proceedings within S. 211, 
Penal Code. 

A person who sets the criminal law in motion by 
making a false charge to the police of a cognizable 
offence by definitely charging a person with having 
come to his house for the purpose of dacoity and 
insisting for investigation institutes criminal pro- 9 
ceedings within the meaning of S. 211 : 17 Cal. 574 
(FB), Rel. on. [P 102c,/] 

The criminal proceedings are just as much insti¬ 
tuted within the meaning of S. 211 when first 
information of a cognizable offence is given to the 
Police under S. 154, Criminal P. C., as when a 
complaint is made direct to a Magistrate under 
S. 200, Criminal P. C. : ('38) 25 A.I.R. 1938 Sind 
213, Rel. on. [P 102^,^] 

But there is an essential difference between a 
mere information to the Police and a definite state¬ 
ment to it that a certain person has committed a 
certain particular offence. In the latter case, which 
is much graver than the former, S. 211 applies : 
(•25) 12 A.I.R. 1925 All. 472, Rel. on. [P 102/j; 

P 103a] 


(c) Criminal P. C. (1898), S. 239 (d)—Offences 
mder Ss. 211, 323 and 342, Penal Code, com- n 
nitted in course of same transaction — Joint 
rial is valid under S. 239 (d). 

A joinder of charges for offences under Ss. 211, 
123 and 342, Penal Code, committed in the course 
)f the same transaction is clearly permitted by 
3. 239 (d). The fact that one of the accused was 
:onvicted and the rest were acquitted under S. 211 
:annot prevent all the accused being tried together 
>f other offences. [P 103a,6] 

(d) Penal Code (1860), S. 211 — Opportunity 
:o accused to impugn false report by him is not 
lecessary before starting prosecution under 
3. 211—Nor is any notice necessary—Notice is 
lecessary only in proceedings under b. «/o, 
criminal P. C. 

In offences which come up to a Court upon the 
:omplaint of private persons or upon information 
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by the police the law does not require that before 
starting prosecution under S. 211 an opportunity 
should be given to the person accused under S. 211 
on the basis of a false report to impugn that report, 
nor is there any general principle of natural justice 
which requires the issue of a notice to the accused 
in such a case : 1*17) 4 A I It 1917 Cal 593, lid. on; 
(•32) 19 A.I.It. 1932 Cal. 2S7 and (’27) 14 A. I. It. 
1927 Cal 175, Dissent.; 14 Cal. 707 (F.B.). Distuiy. 

[P 104<f.<\/) 

It is only under the provisions of Section 476, 
Criminal P. C., that a Court before making a com¬ 
plaint against a person under S. 211, Penal Code, 
in relation to offences committed in Court or in 
relation to a proceeding of a Court is required to 
give a notice to the accused in the course of the 
preliminary inquiry which it may think fit to 
make : (’32) 19 A.I.R. 1932 Lab. 246, Approved. 

h t p l0id i 

R. F. Bahadurji, J. P. Asthana and Hasan 
Aziz — for Applicants. 

Assistant Government Advocate —for the Crown. 

Order—l. Balak Bam, 2 . Mewa Bam, 
3. Bam Chakkar and 4. Sardar, residents of 
village Uliyapur, police station Mitauli, 
District Kheri, have preferred this revision 
petition against their convictions and sen. 
tences passed by the Assistant Sessions 
Judge of Kheri under S3. 211 , 342 and 323, 
Penal Code, which were upheld in appeal by 
the Additional Sessions Judge. The facts 
leading to their convictions are as follows : 
Bam Bilas (p. w. 2 ) and Bam Swarup (p. \v. 
« 12 ) are the sons of Bam Din (p. w. 5 ). Ram 
Bilas is married to a woman by the name 
of Mt. Ram Chandri, who is the daughter 
of Tilak Bam (p. w. 13). Ram Chandri's 
mother's sister was married to Ram Dayal, 
who is a brother of Murlidhar, the father of 
Balak Ram accused. Ram Bilas and Bam 
Swarup were arrested some time in 1939 in 
connexion with a dacoity. Four or five days 
after the arrest Balak Ram is alleged to 
have taken Ram Chandri to his house with 
the permission of Ram Din. Ram Bilas was 
released on bail. According to the prosecu¬ 
tion case Balak Barn's wedded wife deserted 
d him some years ago and lives with her 
parents in a village called Bilaiya. Ram 
Chandri also used to go to her maternal 
uncle Gajodhar s house in Rajwapur. It is 
stated that in Jeth she went to Gajodhar’s 
house and from there to Balak Barn's house 
\\ hen Bam Bilas came to his house after 
his release he learnt that his wife was stay 

Til k W R h Bala ,V Ra “; Acc °rdingly fie sent 

Tilak Ram and Gajodhar to fetch her from 
Bakk Ram s house but he refused to send 
her. Tilak Ram and Gajodhar on return 
informed Ram Bilas that a son was born to 
his wife and they suspected Balak Ram of 
©vu intentions towards her. 

Bam Swarup was released later and when 


he came back he sought the intervention of e 
one Debi Sahai of Amrelia village for secur¬ 
ing the return of Ram Chandri. Debi Sahai’3 
sister is married to Ram Chakkar accused. 
Debi Sahai agreed to help Ram Swarup on 
some remuneration, which was paid to him. 
Both Ram Swarup and Debi Sahai then 
started on 3ist December 1939 for the village 
where Balak Ram and the other accused 
lived. Debi Sahai left Ram Swarup in an 
Arhar field outside the village asking him to 
wait till he brought Ram Chandri. This 
happened at about 8 A.M. After a short time 
Debi Sahai returned with Ram Chandri to 
the Arhar field where Ram Swarup was 
wailing. Hardly had Ram Swarup and Debi ^ 
Sahai started with the woman when the 
four accused arrived and began to beat Ram 
Swarup. Debi Sahai ran away. The woman 
had hid herself in a field but she was soon 
secured by Mewa Ram accused. The four 
accused then brought back Mt. Ram Chandri 
and Ram Swarup to Balak Ram’s house. 
Balak Ram is alleged to have confined Ram 
Swarup in the house and later taken him 
to the police station, where Balak Ram made 
a report (Ex. l) against Ram Swarup to the 
effect that he was found along with 18 or 20 
dacoits prowling about his house about 8 or 
9 in the evening before and was hiding g 
himself in a jungle, that he (Balak Ram) 
combed the jungle next morning and found 
that the dacoit3 had disappeared and Ram 
Swarup alone was left behind. The station 
officer questioned Ram Swarup who gave a 
different tale. He stated that he had come 
along with Debi Sahai to take his brother’s 
ttife and that the woman had given birth 
to a child in Balak Ram’s house. The Sub- 
Inspector on looking into the birth register 
(Ex. 5) found that a child was noted to have 
been born to Balak Ram accused on 16 th 
October 1939. The station officer then re¬ 
corded the version of Ram Swarup as the 
first information report (vide Ex. 3). He 
released Ram Swarup on a personal bond 
and took into custody all the four accused 
The accused were subsequently released on 
bail. 

Mewa Ram accused is the first cousin of 
Ram Chakkar, a nephew of Balak Ram 
Sardar accused does not appear to be related 
to Balak Ram. The accused filed a joint 
written statement and denied the fact that 
Bam Chandri ever came to the house of 
Balak Ram or that she had ever illioit con 
nexion with him. On the other hand thev 
stated that they arrested Ram Swarup sS 
peoting him to be a dacoit. As *£3L £ 
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a first information report (Ex. l) the accused 
stated that Balak Ram alone was responsible 
for the report but they admitted their pre¬ 
sence at the police station at the time. The 
station officer investigated the matter and 
ultimately reported to the Sub-divisionai 
Officer for action under s. 211 , Penal Code. 
The accused were charged with an offence 
under s. 342, Penal Code, for having falsely 
arrested Ram Swarup for an offence under 
S. 399, Penal Code, and for wrongfully con¬ 
fining him in their custody. They were also 
charged with causing simple hurt to Ram 
Swarup under s. 323, Penal Code. Balak 
Ram was charged with an offence under 
b S. 211, Penal Code, for giving false informa¬ 
tion to the station officer of the commission 
of an offence under S. 399, Penal Code, by 
Ram Swarup; and Ram Chakkar, Mewa 
Ram and Sardar were charged for abetment 
under s. 2ii/i09, Penal Code. 

The learned Assistant Sessions Judge con¬ 
victed Balak Ram of the offences under 
sections 323, 342 and 211 and the other three 
accused under Ss. 323 and 342, Penal Code. 
Balak Ram was sentenced to three years’ 
rigorous imprisonment and to pay a fine of 
Its. 500, in default 12 months' rigorous impri- 
sonment. He was also sentenced to six 
c months' rigorous imprisonment under S. 323, 
Penal Code, and one year’s rigorous impri¬ 
sonment under S. 342, Penal Code. The other 
three accused were sentenced to six months’ 
rigorous imprisonment under S. 323, PeDal 
Code, with a fine of Rs. 20 each, in default 
two months' rigorous imprisonment and one 
year’s rigorous imprisonment under S. 342, 
Penal Code, with a fine of us. CO, in default 
six months’ rigorous imprisonment. The sub¬ 
stantive sentences were to run concurrently. 
The learned Additional Sessions Judge con¬ 
firmed the convictions and sentences passed 
on all the accused in appeal. 

As far as the convictions of the accused 
d on the merits are concerned, it is not possible 
for the applicants to challenge their convic¬ 
tions as the two Courts below have concur¬ 
rently found that they were guilty of the 
offences with which they were charged. 
They have also found that the story of the 
dacoity in the house of the applicant Balak 
Ram was a mere myth and had been in¬ 
vented to haul up Ram Swarup in order to 
prevent him and his brother from claiming 
Ram Chandri. It appears from the facts 
established in the case that Balak Ram, 
according to his own admission, combed the 
jungle next morning, apprehended Ram 
Swarup suspecting him to be a dacoit and 


A. I. R. 

inflicted several injuries on him. If he did 
not consider Ram Swarup to be a dacoit he 6 
could not arrest him. The report was regis¬ 
tered at the police station under S. 399 and 
was investigated as such. There is no doubt, 
therefore, that in making the report (Ex. i) 
Balak Ram clearly made a false charge 
against Ram Swarup of a cognizable offence. 

It has been held by the Full Bench of the 
Calcutta High Court in 17 Cal. 574 1 that a 
person who sets the criminal law in motion 
by making a false charge to the police of a 
cognizable offence institutes criminal pro¬ 
ceedings within the meaning of s. 211 , Penal 
Code ; and if the offence falls within the 
description in the latter part of the section, / 
he is liable to the punishment there provided. 

It has been contended before mo by 
learned counsel on behalf of the applicants 
that the report (Ex. l) made by Balak Ram 
does not amount to charging Ram Swarup 
with committing the offence of dacoity and 
that the report itself shows that Balak Ram 
merely had expressed an idea and had not 
laid any false charge against Ram Swarup. 

A reference to the concluding portion of the 
report will show that Balak Ram definitely 
stated that he charged Ram Swarup along 
with 18 or 20 persons, whose names he did 
not know, with having come to his house g 
for the purpose of committing a dacoity and 
that be wanted investigation in the case. In 
178 I. C. 218* it was held that there is no dis¬ 
tinction between the first and second parts 
of s. 211 , Penal Code, between proceedings 
before the police and proceedings before the 
Magistrate. The second part of S.211 must 
be read with the first part and the second 
part refers to “such criminal proceedings.” 
Obviously these criminal proceedings are 
the criminal proceedings referred to in the 
first part. The criminal proceedings are 
just as much instituted within the mean¬ 
ing of the section when first information of h 
a cognizable offence is given to the police 
under S. 154, Criminal P. C., as when a com¬ 
plaint is made direct to a Magistrate under 
S. 200. It was similarly held in 85 I C S18 3 
that there is an essential difference between 
a mere information to the police and a defi¬ 
nite statement to it that a certain person 
has committed a certain particular offence. 

1. (*90) 17 Cal. 574 (F.B.), Karim Buksh v. Queen- 
Empress. 

2. (’38) 25 A.I.R. 1938 Sind 213 : 178 I.C. 218 : 40 
Cr.L.J. 12 : I.L.R. (1939) Kar 241, Dharamdas 
Hiranand v. Emperor. 

3. (’25) 12 A.I.R. 1925 All. 472 : 85 I.C. 818 : 26 
Cr.L.J. 594. Samokhan y. Emperor. 
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a In the latter case, which is much graver than 
the former, S. 211 , Penal Code applies. 

Learned counsel for the applicants has 
also raised the contention that the offences 
under Ss. 211, 323 and 342 should have been 
separately enquired into and that a joinder 
of these charges was illegal. In my opinion 
this contention has no substance. Such a 
joinder of charges is clearly permitted by 
S. 239 (d), Criminal P. C. It appears from the 
facts found in this case that Balak Ram was 
accompanied at the time of the assault by 
the three other accused. Ram Swarup was 
arrested at the same time in the Arbar field. 
He was taken to the house of Balak Ram 
6 accompanied by the other accused and the 
report at the police station was made by 
Balak Ram in their presence. These facts 
clearly show that the offences of making a 
false charge, of wrongfully confining and of 
causing injuries to Ram Swarup were com. 
mitted in the course of the same transaction. 
Although Balak Ram was convicted of an 
offence under s. 211 and the other accused 
were acquitted, this fact did not prevent the 
four applicants accused of different offences 
being tried together. Section 235 (l), Crimi¬ 
nal P.C., clearly permits the Court to try a 
person for more than one offence committed 
c by him if they are committed in one series 
of acts so connected together as to form the 
same transaction. Ba!a # k Ram bad committed 
three definite acts, namely the act of causing 
injury, the act of arrest and wrongful con¬ 
finement and the act of making a false charge 
so he could be tried for all these offences at 
one trial. Similarly, his companions, who 
were accused of different offences, namely 
those under ss. 823 and 342, could also be 
tried along with him as these offences were 
committed in the course of the same trans¬ 
action. The plea of misjoinder of charges 
was not raised by the accused either in the 

d * rial Court or in tho Court of appeal. There 
is no mention of this plea either in the 
grounds of revision presented to this Court. 

I am satisfied that the course adopted by the 
trial Court was perfectly justified and has 
not occasioned any prejudice to the accused. 

Lastly it has been urged that the convic- 
t.on of Balak Ram is illegal on the ground 
that no opportunity was given to him to 
substantiate the charge of dacoity contained 
in the report (ex. l) and that no proceedings 
an prosecution under Sec. 211 should have 
been instituted against him without such an 
opportunity having been afforded to him 
Learned counsel is unable to refer to any 
statutory provision in the Criminal Proce¬ 


dure Code in support of this proposition. He e 
relies upon general principles of justice that 
no prosecution should be launched against 
a person under S. 211 , Penal Code, upon a 
mere police report. Reliance has been placed 
in this connexion on three cases of the 
Calcutta High Court and a Lahore case: 

14 cal. 707,* 31 C.W.N. 124, 5 35 Cal.W.N. 1210° 
and 13 Lah. 56S. 7 The Pull Bench case, i. e. 

14 Cal. 707 4 is clearly distinguishable. There 
the informant not only made an infor¬ 
mation report before the police which was 
reported to be false but appeared before a 
Magistrate asking that his case be investi¬ 
gated and his witnesses summoned. The 
application was refused and the Magistrate / 
thereupon ordered his prosecution under 
s. 211 , Penal Code. It was held that the ap¬ 
plication to the Magistrate was a complaint 
and before ordering the prosecution of the 
complainant for the false charge he should 
have been offered an opportunity of suppor¬ 
ting it or abandoning it. It also appears that 
the offence for which sanction was given 
to prosecute the complainant took place in 
Court or in relation to a Court. 


The case in 31 Cal w N 124 6 does not refer 
to any authority in support of the proposi¬ 
tion laid down therein that a trial on a 
charge under S.211, Penal Code, for having 9 
lodged a false information with the police 
without giving the informant an opportu¬ 
nity of proving tho truth of the information 
before a Magistrate is bad. It also appears 
from the facts of that case that the Magis¬ 
trate before whom the false charge made by 
the accused was laid for necessary action, 
actually ordered that tho accused should 
appear before him on a date fixed by him to 
prove the allegations made by him. No notice 
was however issued to him and the accused 
was straightway called upon to answer the 
charge under S.211, Penal Code. The case 
in 35 C.W.N. 1210° also does not refer to any - 
decided case, not even to the decision in " 
31 c w N 124. 6 It further appears that the - 
petitioner actually filed a petition before the 
Magistrate asking for police investigation to 
bo expedited. The petitioner impugned the 
police report made against him under S.211, 

4 La ( lf 7) 14 CaL 707 < FB) ’ Qaeoa.Empress v. Sham 

5. (’27) 14 A.I.R. 1927 Cal. 175 : 99 I.C. 408 • 28 
Cr.L.J. 152 : 81 C.W.N. 124. Akshoy Kumar v. 
Emporor. 

6. C32) 19 A.I.R. 1932 Cal 287 : 187 I 0 133 • ai 

^ ' 19 A.LR ^ 1932^La24 6 ^ 1 S'T I V (M 
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a P ena ! Co(le ’ an(1 asked for process being 
issued against the person whom be had ac¬ 
cused. The Magistrate, however, proceeded 
against the petitioner under s. 211 , Penal 
Code, without having dismissed the peti¬ 
tioners application referred to above. The 
learned Judges quashed the proceedings 
holding that the petitioner should have been 
given an opportunity of impugning the 
police report. Without referring to any 
authority they observed : 

It has been held that ordinarily a person ought 
to be given an opportunity to show cause before he 
is ordered to be prosecuted under S. 211. 

The case in 13 Lah. 568' arose on a com- 
b plaint made in writing by the Commis¬ 
sioners of the Delhi Conspiracy Commission 
directing prosecution under s. 211 , Penal 
Code. The order was made under S. 47G, 
Criminal P. C., upon the application of the 
Public Prosecutor. The accused in that case 
laid a false information before the members 
of the commission which was functioning as 
a Court. It was held that it was the duty of 
the commission under s. 47G, Criminal P. C., 
to come to a judicial finding that the allega¬ 
tions made before it are prima facie false 
and before coming to such a decision an 
opportunity should be given to the person 
c concerned to prove the allegation before it. 

A reference to S. 195 (l) (b), Criminal P. C., 
will show that no Court can take cognizance 
of offences punishable under certain sections 
of the Penal Code, including S. 211 ,. when 
such offence is alleged to have been commit¬ 
ted in, or in relation to, any proceeding in 
any Court, except on the complaint in writ¬ 
ing of such Court. Section 47G lays down 
that when any Court is of opinion that it is 
expedient in the interest of justice that an 
enquiry should be made into any offence re- 
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persons or upon information by the police. 
In such cases the Code does not provide for * 
any opportunity to be given to the accused 
to impugn the police report. 

It was held in 43 Cal 1152 s that the proce- 
(lure of calling on the informant, who is 
reported by the police to have made a falso 
charge before them, to prove his case and 
the examination of witnesses is not contem¬ 
plated by the Code, and the proceeding is 
not a judicial one within S. 47G of the Code. 

It was also ruled that no sanction is neces¬ 
sary under s. 195 (l) (b), Criminal P. C., to 
prosecute an informant under s. 211 , Penal 
Code, when a false charge has been made by 
him only to the police, but the sanction is f 
necessary under the section when he has 
subsequently preferred a complaint to the 
Magistrate praying for judicial investigation. 
This view in my opinion conflicts with the 
view taken in 31 c w N 124, 6 which is the 
only decision cited on behalf of the appli¬ 
cants as having a bearing upon the point at 
issue. I hold, therefore, that the law does 
not require that an opportunity should be 
given to a person accused under s. 211 , 
Penal Code, on the basis of a false report to 
impugn that report, nor is there any general 
principle of natural justice which requires 
the issue of a notice to the accused in such 0 
a case. In any view of the matter, I am 
satisfied that the absence of any opportunity 
offered to the accused has not resulted in 
any prejudice to him nor has led to any 
failure of justice. The accused had ample 
opportunity in the case in which he was 
tried to substantiate the allegation that the 
report of dacoity made by him at the police 
station was true. I am satisfied that the 
convictions of the applicants are justified 
and there is no substance in this revision 


ferred to in S. 195, sub-s. (l), cl. (b) or cl. (c), 
which appears to have been committed in 
or in relation to a proceeding in that Court, 
^ such Court may, after such preliminary en¬ 
quiry if any, as it thinks necessary, record a 
finding to that effect and make a complaint 
thereof in writing signed by the presiding 
officer of the Court. It is under the provi¬ 
sions of these sections that a Court before 


which is accordingly dismissed. The appli¬ 
cants who are on bail shall surrender to 
their bails and serve out the remainder of ^ 
the sentences. 

G.N./R.K. Revisio?i dismissed . 

8. (*17) 4 A. I. R. 1917 Cnl. 593 : 36 I. C. 845 : 18 
Cr.L.J. 13: 43 Cal. 1152:24 C.L.J.134: 20 C.W.N. 
1265, Tayebullah v. Emperor. 


making a complaint against a person under 
S. 211 , Penal Code, in relation to offences 
committed in Court or in relation to a pro- 
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ceeding of a Court would be required to give Bansidhar and others—Applicants 
a notice to the accused in the course of the v. 


preliminary enquiry which it may think fit 
to make. But there may, however, be yet 
another class of offences which may come 
up to a Court upon the complaint of private 


Emperor through Lala Badha Krishna . 
Criminal Revn. Appln. No. 110 of 1941, Decided 
on 11th November 1941, for revision of order ol 
Addl. Sess. Judge. Lucknow, D/- 22nd May 1941. 
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Penal Code (I860), S. 441 — ‘•possession'’ — 
° Possession includes constructive possession. 

The word ‘possession’ in S. 441 includes construc¬ 
tive possession. A person may be in physical pos¬ 
session of the property or he may be in possession 
through his licensee or tenant or agcut. Therefore, 
where a trespass is committed on land in possession 
of licensee with a claim to the land, the intention 
must be to cause annoyance to the proprietor and 
he (the proprietor) can be said to be the person in 
possession of such property within the meaning of 
S. 441 : Case law reviewed. [P 105/, g; p 106a] 

S. C. Das, /or B. F. Bahadurji and S. P . 
^tasf/ii — for Applicants. 

B. G. Walford and Shankar Sahai —for Oppo¬ 
site Party (Lala Radba Krishna). 

Order. — This is an application for revi- 
6 sion by five persons who were convicted 
under s. 447 and sentenced to pay a fine of 
Rs. 3° each. The applicants first moved the 
Additional Sessions Judge of Lucknow but 
he refused to interfere. The case was started 
on the complaint of one Radba Krishna that 
the accused had trespassed on 2 bis was of 
land in plot No. 482. The accused’s plea was 
that the land was appurtenant to a temple 
and they as members of the Hindu public 
had a right to go upon the land. It is not 
denied that Radha Krishna was the under, 
proprietor of plot No. 319 having an area of 
l bigha 16 biswas at the time of the first 
c settlement. Two biswas out of this area were 
uncultivated and l bigha 14 biswas wore 
under cultivation. In 1928 the khasra of the 
abadi was prepared and the original plot 
No. 819 was divided into two plots 1404 and 
1403. 1404 corresponds to 4S2 and 1403 to 483 
of khasra kishtwar; 1404 was shown in the 
possession of Radba Krishna and Sri Krishna 

™ 1 b *° fcher and tbe te mple was shown in 
J*“•JJ 08 ^"eeponding to 483. The temple is 
in 483 and the land in dispute in 482 . Radha 
Krishna no doubt stated that the temple 
"JJ 482 but statement of the patwari 

rinrfl he i ^ documenta ry evidence on the 
d record clearl y shows that he was wrong. 

The learned Magistrate found that it was 
proved by oral evidence that plot No 482 

tta nnT yS k 011 i n l the cult >vation of and in 

his tenn^f 10C f th ® com P la 'nant through 

Juted hi hceDsee f it was not dfs- 
puted by the accused before the learned 

Sessions Judge that one Ghirrau was in 

actual possession of the a biswas of land in 

question. There may have been 2 biswas of 

uncultivated land at the time of the former 

settlement but it has not been shown that it 

Zl PP M na . Dt 10 the tem P le ' T here is a 
temple chabutra, and well on the land 

®iere ib also the house of Ghirrau on a 

portion of it and it is possible that at the 
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time of the former settlement also some land c 
may have been left for the house of the 
tenant. In these circumstances it cannot be 
said that the 2 biswas of uncultivated land 
meant the land on which the temple was 
built and was appurtenant to it. The Hindu 
public could not, therefore, be said to have 
any bona fide claim to these 2 biswas. Their 
intention in trespassing could only be to 
annoy the complainant Radha Krishna. It 
has been argued that as Radha Krishna has 
let the land to one Ghirrau so the annoy¬ 
ance to Radha Krishna is not sufficient for 
the conviction of the applicants. Section 441 
defines criminal trespass thus: 

Whoever enters into or upon property in the / 
possession of another with intent to commit au 
offence or to intimidate, insult or annoy any person 
in possession of such property or having lawfully 
entered into or upon such property unlawfully re¬ 
mains there with intent thereby to intimidate, 
insult or annoy any such person or with intent to 
commit any offence is said to commit criminal 
trespass. 

It is argued that ns the land is in the 
physical possession of Ghirrau, so the an- 
noyonce to Radha Krishna is immaterial. 
Radha Krishna is the proprietor of the land 
and as the trespass was committed with a 
chum to the land, the intention must have 
been to cause annoyance to Radha Krishna 
also. He can he said to he the person in 9 
possession of such property. A person may 
be in physical possession of the property or 
he may be in ]>ossession through his licensee 
or tenant. Reliance is placed on certain 
cases on behalf of the applicants. The first 
is 5 O.W.N. 593. 1 In that case the complai- 
nant was given joint possession along with 
the brother of the accused. The complainant 
in that case was not in exclusive possession 
and the alleged trespassers were the brothers 
of one of the joint owners. It was held that 
no trespass was committed. That case is 
quite distinguishable from the present one. 
lbe other case cited is A.I.R. 1925 ALL. 540 . 3 u 
In that case the complainant had not been 
able to take possession of the shop in ques¬ 
tion It was observed that intimidation 
insult or annoyance could arise only when 
the premises wore in fact in the actual pos¬ 
session of somebody ns for instance the ac 
tual owner, his wife, servant, agent, liqensoe 
or other person. In that case the shop at 
the time of the alleged trespass was vacant 
This case supports the view t aken by the 


*• ('28) 6 O.W.N. 598 : 110 I. C.IsTmTvTT 
745, BIsmillah v. Emperor. ' Cr ‘ L • J * 

2-C2S) 12 A. I. R. 1925 All. 540 : 88 I O iruo 
26 Or L J. 1273 : 47 All. 865 ; M A L 
Moti Lai v. Emperor, 67d * 
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learned Judge that a person can be in pos- held, therefore, that where 


session through his agent or licensee. The 
cases in A.I.R. 1933 Sind 396, 3 A.I.R. 1914 ALL. 
220 4 and 2 all. 4G5 5 are all distinguishable. 
If a person has only a right to some pro- 
perty and is not in actual possession of it 
either himself or through his tenant or 
agent he cannot be said to be a person in 
possession within the meaning of s. 441 . In 
A.I.R. 1934 ALL. 1025° it was held that trespass 
can be committed if the intent is to annoy 
a person who is in possession of property 
through his tenants. In A.I.R. 1931 Mad. 560 7 
it was held that the word possession* in 
S. 441 includes constructive possession. I am 
b of opinion that Radha Krishna was in pos¬ 
session of the 2 biswas land through Ghirrau 
his licensee. The accused trespassed on it 
claiming it to be the property of the Hindu 
public with intent to annoy the complain¬ 
ant. They have therefore been rightly 
convicted. 

The accused were also bound down under 

S. 10G, Criminal P. C. The period for which 
they were bound down has already expired 
and so there is no necessity for deciding 
whether that order was justified or not. 
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therefore, that where a decree had not been 
satisfied in full at the commencement of the new * 
lenancy Act, the execution of that decree must 
now be governed by the provisions of the new Ten¬ 
ancy Act, which are contained in S. 243 of that 
Act namely that the procedure provided by 0. 21 
Civil P C., should be resorted to for the execution 
of the decree free of any restrictions or limitations 
which were placed by S. 151, Oudh Rent Act. 

\\ uen there is a corresponding provision in the 
new lenancy Act relating to the execution of the 
decree, no question of quashing proceedings as con¬ 
templated by the latter part of S. 29G, therefore 

28 A I R 1941 0u(lh 577, IUl. on; 

< 37) 24 A.I.R. 1937 Oudh 258, Ref.; (’36) 23 A.I.R. 
1936 Oudh 145, Expl. [P 107*; P 108a] 

D. P. Khare — for Appellant. 

S. N. Srivastava — for Respondents. 

Judgment.—The question arising in this / 
appeal is whether the execution application 
of the decree.holders, respondents against the 
immovable property of the judgment-debtor, 
appellant in execution of a decree for arrears 
of rent was competent. It appears that the 
respondents obtained a decree for arrears of 
rent on 17th Septeml>er 1934 from the Court 
of the Sub-Divisional Officer of Partabgarh 
against 18 persons including the appellant. 
On 5th December 1934, the decree-holders- 
respondents took out execution against six 


The application is rejected. 

K.S./r.K. Application rejected . 

C 3. (’33) 20 A. I. R. 1933 Sind 396 : 147 I. C. 66 : 

35 Cr.L.J. 270 : 28 S.L.R. 22, Lai Chand Pitumal 
v. Emperor. 

4. (’14) 1 A. I. R. 1914 All. 220 : 21 I. C. 681 : 14 
Cr.L J. 633:12 A.L.J. 151, Kunji Lai v. Emperor. 

5. (’78-80) 2 All. 465, In the matter of Gobind 
Prasad. 

6. ( 34) 21 A. I. R. 1934 All. 1025 : 153 I. C. 407 : 

36 Cr. L. J. 328 : 1934 A. L. J. 1061, Malmdeo v. 
Emperor. 

7. (’31) 18 A. I. R. 1931 Mad. 560 : 135 I.C. 542 : 
33 Cr.L.J. 145, Hyder Sahib v. Sabjan Sahib. 
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Gajadhar — Judgment-debtor — 
d Appellant 


judgment-debtors including the appellant out 
of the entire set of judgment-debtors and at¬ 
tached moveables belonging to the judgment- g 
debtors other than the appellant. Rupees 31 
were paid by one of the judgment-debtors 
other than the appellant and the attachment 
was withdrawn. On 13th September 1937, 
when the period of three years’ limitation 
was about to expire, a second execution ap¬ 
plication was filed against the appellant 
alone. This application sought the sale of 
the mortgagee rights in certain plots posses¬ 
sed by the appellant. The appellant objected 
that the application for execution against 
the immovable property was not maintain¬ 
able by reason of the provisions of S. 151, 
Oudh Rent Act. The learned Assistant Col- h 
lector upheld the objection and rejected the 


v. 

Badri Prasad and another — 

Decree-holders — Respondents. 

Execution of decree Appeal No. 11 of 1939, De¬ 
cided on 22nd September 1941, against order of 
District Judge, Rae Bareli, D/- 22nd November 1938. 

U. P. Tenancy Act (17 of 1939), Ss. 296, 243 
— Decree not satisfied at time of passing of 
Act—Restriction under S. 151, Oudh Rent Act, 
does not apply — Procedure under O. 21, Civil 
P. C., applies. 

The new Tenancy Act makes O. 21, Civil P. C. 
relating to execution of decrees applicable to all 
decrees subject to certain modifications. The res¬ 
triction which was placed by S. 151 of the old Act 
no longer finds a place in the new Act. It must be 


execution application, while the learned Dis¬ 
trict Judge in appeal reversed the decision 
and allowed the appeal. 

The learned District Judge held that the 
case was covered by a decision in 1935 O.W.N. 
931, 1 where it was held by a single Judge of 
this Court that equity demanded that the 
attachment of the immovable property should 
bo maintained and the question whether 
there was any moveable property of the judg¬ 
ment-debtor availabl e for satisfaction of the 

1. (’36)23 A.I.R. 1936 Oudh 145 : 157 I.O. 644 : 
1935 O.W.N. 931, Skeo Baran Singh v. Ram Kali 
Kunwar. 
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a decree should be gone into. In case no such 
moveable property was available the immov¬ 
able property attached could be sold. But 
in,case such moveable property was avail¬ 
able the decree-holder should be required to 
enforce his decree, if possible, against such 
moveable property. The learned District 
Judge sought to distinguish a Bench deci¬ 
sion in 1937 O.W.N. 245- on the ground that 
in the latter case there was a question whe¬ 
ther an amendment of the original applies, 
tion seeking attachment of the moveable 
and immovable property seriatim should be 
allowed or not. It is contended by learned 
counsel for the appellant that under the 
° provisions of S. 290, U. P. Tenancy Act (17 of 
1939) there is no corresponding provision to 
S. 151 of the old Tenancy Act, and conse- 
quently under the mandatory provisions of 
that section the proceedings for the execu¬ 
tion of the decree should be quashed. After 
omitting that portion of S. 290, which is not 
required for the purpose of the present case, 

I reproduce below the .abridged portion of 
S. 290 material to the case : 

A decree under any of the provisions of the Agra 
Tenancy Act, 1920, or the Oudh Rent Act, 18S6 
which has not been satisfied in full at the com- 
mencement of this Act, shall be executed in accord- 
ance with the corresponding provision of this Act 
e and if there is no such corresponding provision, the 
proceedings relating to such decree shall bequashed. 

Under s. 151, Oudh Rent Act (22 of 1880 ) it 
is laid down that if the decree is for money 
a process in execution shall not issue against 
the immovable property of the judgment- 
debtor, other than for attachment of that 
property, unless satisfaction of the decree 
cannot be obtained against his moveable pro- 
perty. In other words, unless the moveable 
property is exhausted the immovable pro- 
perty is not available for satisfaction of the 
decree, and the Court is enjoined not to issue 
a process in execution against the immovable 
property unless the moveable property was 

SH 1 ■£* » » ar 6»ed on behalf of the ap 
pellant that there is no provision in the new 
Tenancy Act corresponding to s. 151 of the 
d Act and, therefore, under s. 296 , U. P 
Tenancy Act, it is imperative that the pro- 
ceedings relating to the execution of the 

accede m7h d b ° qU08hed - 1 am unable to 
Ren? tlns argument. Chapter 10 . Oudh 

nil* « ' bGgmmDg with s - U5, which ap. 
plies the provisions of the Civil Procedure 

St e with7be° faC aS they are DOt inc °n8i8- 
r; J f provisions of the Oudh Rent 

Act to all suits and other proceedings under 

2 :A. I. R. 1937 Oudh 258 : 167 I O 27ft*. 
1937 O.W.N. 246, Darshan Lai v. Munnoo Singh: 


the Act, deals with procedure. Sections 145, e 
14C, 148, 149, 150, 151, 152 and 155 deal with 
execution of decrees for money and for deli¬ 
very of papers or accounts, while the corres¬ 
ponding provisions in the new Act appear in 
Chap. 14, which is headed “Procedure and 
Jurisdictions of Courts.” Section 243 of the 
new Act appears to bo the only relevant pro- 
vision on the subject. The section lays down: 

(1) The provisions of the Civil Procedure Code. 
1903. except — 

fa) provisions inconsistent with anything in this 
Act. so far as the inconsistency extends, 

(b) provisions applicable, only to special suits or 
proceedings outside the scope of this Act, and 

(c) the provisions contained in List 1 of Sch. 2, 
shall apply to all suits and other proceedings under f 
this Act, subject to the modifications contained in 
List 2 of Sch. 2. 

Schedule 2 , List l, appended to the new 
Act mentions certain sections and orders of 
the Code of Civil Procedure, which do not 
apply to suits or proceedings under the Act. 
Order 21 . Civil P. C., is omitted from this 
list. The only modifications to which o. 21, 
Civil P. C. f is made subject under List 2 of 
Sch. 2, appended to the Act, are Serial Nos. 10 
and li given in the said list: the former for¬ 
bids an application for the execution of a 
decree by an assignee of the decree unless 
the assignor’s interest is vested in such an 
assignee, the latter requires that the decree <7 
is to be sent to the Collector in case where 
the property is a mahal or a share of a 
malm], or the holding of a permanent tenure- 
holder, or the fixed-rate tenant or an under¬ 
proprietor. 

I am, therefore, of opinion that while 
under the old Act, the Code of Civil Pro¬ 
cedure was made applicable to the Oudh 
Rent Act in so far ns it was not inconsistent 
with the provisions of that Act, there wore 
certain qualifications and limitations intro¬ 
duced by SS. 145 to 146, 143 to 152 and 165 of 
the old Act in regard to the execution of 
decrees. Section 151 which forbade the issue . 
of a process of execution against immovable * 
projierty unless the moveable property was 
exhausted found a place in these sections. 

Ihe new lenancy Act. however, makes o. 21 , 
Civil P C., relating to execution of decrees 
applicable to all docreos subject to the modi¬ 
fications mentioned above. The restriction 
which was placed by s. m of the old Act no 
onger finds a place in the new Act. It must 
bo held, therefore, that as the decree had not 
been satisfied in full at the commencement 
of the new Tenancy Act, the execution of that 
decree must now be governed by the provi- 

3 n6W T ,T nCy Act - which are 
contained in s. 243 of that Act, namely that 
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a ^ procedure provided by o. 21 , Civil P. C., 
should be resorted to for the execution of 
the decree free of any restrictions or limita¬ 
tions which were placed by s. 151, Oudh Rent 
Act. W hen there is a corresponding provi¬ 
sion in the new Tenancy Act relating to the 
execution of the decree, no question of quash¬ 
ing proceedings as contemplated by the latter 
part of s. 296, therefore, arises. A similar 
view has been taken by a learned single Judge 
of this Court in 1941 O. W. N. 969, 3 where it 
was held that under the new Tenancy Act 
there is no limitation on the power of the 
decree-holder to execute his decree against 
. the immovable property of the judgraent- 
b debtor without first exhausting his moveable 
property. 

I hold that the execution application filed 
by the decree-holders-respondents was com¬ 
petent and dismiss the appeal with costs. 

K.S./r.K. Appeal dismissed . 

3. (’41) 23 A.I.R. 1941 Oudh 577 : 195 I. C. 411 : 
1941 O. W. N. 969, Pahlad Upadbyay v. Udai 
Bhan Pratap Singh. 
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Bennett and Madeley JJ. 

Messrs. Chhedi Lal Nand Kishore — 


sole exclusive owner of the business known 
as Chhedi Lal and Sons. On 22nd July 1934 , ° 
he executed his last will, under which ho 
gave a half share to his two sons, Rikhi Lal 
and Shyarn Sundar, and the other half to 
his three grandsons, Nand Kishore, Jamuna 
Prasad and Laxami Narain sons of his third 
son Barati Lal. In 1935 Chhedi Lal died and 
the legatees became owners of the business. 
These legatees did not take the property as 
members of a joint Hindu family but as 
legatees in specific shares. They continued 
the business which is still going on. The 
assessment relates to the income of this busi¬ 
ness. Till 1937 these legatees did not take 
any steps to get the business registered under f 
the Income-tax Act. On 13th January 1939, 
they applied for registration of the business 
under S.26A of the Act. In February 1939 
they had themselves registered under the 
Companies Act. On 6th February 1939, an 
agreement between the alleged partners was 
filed, and that is the very date when the 
Income-tax Officer refused registration. Sec¬ 
tion 20 ( 1 ) of the Act makes it clear that the 
deed must be filed before the making of the 
assessment, and this it is argued was done. 
In our opinion the case is concluded by the 
provisions of S.25A, Income-tax Act, read 


e 


v. 


Applicant 


Commissioner of Income-tax , U. P. <C 
C. P. — Opposite Party. 

Civil Revn. Appln. No. 2 of 1940, Decided on 
11th November 1941, for revision of order of Com¬ 
missioner of Income-tnx Central and United Pro¬ 
vinces, D/- 24th June 1940. 

(a) Income-tax Act (1922), S. 25A (1), (3)—Be¬ 
fore order under S. 25A (1) can be passed, 
claim that partition has taken place must be 
made — In absence of such claim presumption 
under cl. (3) applies. 

Before an order under S. 25A (1) can be made 
there must be a claim by or on behalf of the mem¬ 
bers of the family that a partition has taken place 
^ among them. In the absence of such a claim the 
presumption raised by cl. (3) of S. 25A still remains 
in force and can only be rebutted by the members 
getting an order under S. 25A, cl. (1). [P 109a,6] 


with s. 5, Partnership Act. Section 25A, 0 
cl. (l), says : 

Where, at the time of making an assessment 
under s. 23, it is claimed by or on behalf of any 
member of a Hindu family hitherto assessed os 
undivided that a partition has taken place among 
the members of such family, the Income-tax Officer 
shall make such inquiry thereinto as he may think 
fitand, if he is satisfied that the joint family property 
has been partitioned among the various members or 
groups of members in definite portions ho shall record 
an order to that effect. 

Clause (8) runs: 

Where such an order has not been passed in res¬ 
pect of a Hindu family hitherto assessed as undi¬ 
vided, such family shall be deemed, for the purposes 
of this Act, to continue to be a Hindu undivided 
family. ^ 

In the present case, it is admitted that the 
members of the family are joint in status, 
but it is claimed that the business was the 


(b) Partnership Act (1932), S. 5—Hindu joint 
family business — Agreement of partnership is 
invalid. 

In the case of a Hindu joint family business, the 
members are not partners in such business. There¬ 
fore an agreement of partnership among the mem¬ 
bers is invalid. [P 109d) 

Molid. Ayub — for Applicant. 

S. C. Das — for Opposite Party. 

Order. — This is an application under 
S. 66 (8), Income-tax Act. The Commissioner 
of Income-tax refused to state a case. The 
applicants' case is that Chhedi Lal was the 


self-acquired and private property of Chhedi 
Lal and that he bequeathed it in separate 
shares to the different members of the joint 
family, leaving out his son, Barati Lal, who 
was to receive only maintenance. This con¬ 
tention scarcely seems to be justified on the 
facts. The designation of the business as 
Chhedi Lal and Sons seems to indicate that 
it was a joint family business. But quite 
apart from this the business has permitted 
itself to be assessed os a joint family busi¬ 
ness ever since Chhedi Lai’s death until the 


1942 Mahabal Prasad y. Lachmi Chand (Ghulam Hasan J.) Oudh 109 


present application for registration. Under 
cl. (3) of S. 25A, it must be deemed to con¬ 
tinue asa joint family business until an order 
under S. 25A (l) bus been made. Before that 
can be made, there must be a claim by or on 
behalf of the members of the family that a 
partition has taken place among them. No 
such claim was made. The claim made was 
quite different. It was that even during the 
years when the business was assessed as a 
joint family business, it was really separate 
and had been from the time of their father. 
No claim that partition has taken place has 
been made. The presumption raised by cl. (3) 
of S. 25A therefore still remains in force and 
h can only be rebutted by the members getting 
an order under S. 25A, cl. (l). 

The applicants' learned counsel argues 
that because his clients sent in no return and 
were therefore assessed ex parte under S. 23, 
S. 25A will not apply and he cites A.I.R. 1936 
ALL.2S6 1 in support of this proposition. This, 
however, i9 not what was laid down in the 
above judgment. It relates to inquiries made 
behind the back of the assessee during the 
assessment or during the hearing of any pro¬ 
ceedings under the Income-tax Act, of which 
he is a party. In the present case the asses¬ 
see has full notice of what was being done 
c since the business was assessed for more than 
one year as a joint family business. It has 
further been argued that by filing the agree¬ 
ment of partnership on 6th February 1939 
they in fact made a claim that the business 


was partitioned because no such agreement 
of partnership can bo made unless the parti¬ 
tion has been made. This is not so however. 
Their claim is based on the alleged self ac¬ 
quired character of the property by Chhedi 
Lai and not upon any partition. It follows 
that since the business must be deemed to 
bo a joint family business under cl. ( 3 ) of 
S. 25A, s. 6, Partnership Act, comes into 
operation and renders this agreement invalid. 
Section 5 says : 

I’bo relation of partnership arises from contract 
and not from status; and, in particular, the 
8 Hlndu undivided /amily carrying on 
buViS bu8 ‘ ne93 83 BUoh are not partners in saoh 

It is admitted that the owners of this 
business are members of a joint undivided 
Hindu family and the business must be 
deemed under cl. (8) to continue to be a 
joint family business. The Commissioner of 
Income-tax was therefore justified in refus- 
»ng to state a case for the consideration of 


*• (’ 88 ) 28 A<LR - 1936 AH - 286 = 102 I.C. 103 : 68 
All. 200 : 1985 A.L.J. 1342, Gopi Nath v. Com- 
missioner, Income-tax, U. P. 


this Court. We reject this application with e 
costs and fix the fee of the learned counsel 
for the Income-tax department at Rs.75 with 
Bs. 3-12-0 for his clerk. 

k.s./r.k. Application rejected . 
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Ghulam Hasan J. 

Mahabal Prasad and another — 

Objectors — Applicants 
v. 

Lachmi Chand. 1)ecree-holder and ano¬ 
ther , Judyment-debtor — 

Opposite Party . 

Civil Revn. Appln. No. 57 of 1939, Decided on / 
10th October 1941, for revision of order of Munsif, 
Dalmau at Rae Bareli, D/- 21st January 1939. 

• Civil P. C. (1908), O. 20, R. 3 — “Alter or . 
add”—Direction regarding costs subsequent to 
passing ol order on application is not alteration 
or addition. 

Where a certain application has been dismissed 
with costs, a subsequentdirection given by the Court 
to the office to tax the cost of witnesses who have not 
been examined (as required by R. 97 of Chap. II of 
Oudh Civil Rules) either on the application of a 
party or of its own motion or in an enquiry by the 
Court official will not make such direction ineffec¬ 
tive on the ground that the Court has become 
functus officio ns such a direction does not amount 
to any alteration or addition to tho order within 
the meaning of O. 20, R. 3. [P 110*,/] q 

C. P . Lai — for Applicants. 

Siraj Husain — for Opposite Party No. 1. 

Order. — This is a civil revision against 
the order dated 2 lst January 1939, passed by 
the Munsif of Dalmau, dismissing tho ob¬ 
jections of the applicants under o. 21 , R. 53 , 
Civil P. C. Tho facts are as follows: On 20 th 
August 1938, the suit for damages filed by 
Mt. Vidyawati, opposite party 2 , against 
Lachmi Chand the decree-holder, opposite 
party l, was dismissed, and special costs 
were allowed to the decree-holder. On 13th 
November 1938, the decree-holder applied for 
execution of the decree for costs. On 9 th 
December 1938, the applicant Mahabal Pra- h 
sad, who is the mulihtar of Mt. Vidyawati 
and Mt. Parbhawati, the own sister of Mt. 
Vidyawati, filed objections under 0 . 21 , R. 53 , 
Civil P. C. On 2ist January 1939, the learned 
Munsif dismissed the objections with costs 
and held that they were not bona fide, and 
were intended to harass the decree-holder by 
delaying the execution. He also found that 
the objections had been unnecessarily delayed 
and rejected them with costs. Laohmi Chand 
filed an application on the same day in 
which lie stated that the objectors had filed 
objections to harass him, that he had atten¬ 
ded the Court on several hearings and had 
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a brought his witnesses but they had not been 
produced. He prayed that the cost of witnes¬ 
ses and the pleader’s fee be taxed in the case. 
The learned Munsif thereupon passed the 
following order : “The amount shall be taxed 
as costs, as the case has been decided on a 
preliminary point,” The formal order, which 
was prepared in the case duly incorporated 
these costs. 

On 26th January 1939, the applicants filed 
an application that the diet money of the 
witnesses (Ks. 28-8.0) who had not been pro. 
duced, ought not to have been taxed as costs 
and consequently the formal order should be 
amended. The learned Munsif rejected this 
b application. The applicants have preferred 
this revision application against the.order, 
dated 21st January 1939, but have preferred 
no revision against the order, dated 26 th 
January 1939. In support of the revision ap¬ 
plication, it has been contended before me 
that after dismissing the objections on 21 st 
January 1939, the Court had become functus 
officio and had no jurisdiction to pass a sub¬ 
sequent order allowing costs of the witnesses 
to be taxed. Reliance was placed on o. 20 , 
R. 3, Civil P. C. f and R. 97 of Chap. 2 of the 
Oudh Civil Rules. Order 20 , R. 3 says that 
the judgment shall be dated and signed by the 
Judge in open Court at the time of pronouncing it 
and, when once signed shall not afterwards be alter¬ 
ed or added to, save as provided by S. 152 or on 
review. 

Rule 97 of Chap. 2 of the Oudh Civil Rules 
lays down that 

in taxing costs the diet money only of such of the 
witnesses as are actually examined shall be included 
unless the Court directs the contrary. 

It has been argued that the Court was 
competent to give direction as regards the 
taxation of the costs of diet money only at 
the time of passing the order, dismissing the 
objections and that no such direction having 
been given in the order dismissing the objec- 
tions the Court could not subsequently pass 
d any order allowing the costs to be taxed. I 
am of opinion that this contention has no 
force. There is no doubt whatever that the ob¬ 
jections were dismissed with costs in favour 
of the decree-holder. In the ordinary course 
therefore the costs incurred by the decree- 
holder should have been taxed and incor¬ 
porated in the formal order to be prepared 
by the office in pursuance of the order of the 
Court. Rule 97 however forbids that the diet 
money of witnesses, who have not been exa¬ 
mined, should not be taxed unless the Court 
gives a contrary direction. In the present 
case I find that the decree-holder moved there 
and then for the taxation of these costs, and 


the Court gave a clear direction that the diet 
money of the witnesses, who were not exa. 6 
mined, should also be taxed as costs in the 
case. Apart however from the application 
filed by the decree.holder it was also open to 
the office in preparing the formal order to 
obtain the direction of the Court whether the 
said costs should or should not be taxed in 
the case. I do not think that the Court by 
ordering the taxation of these costs acted in 
contravention of R. 3 of o. 20, Civil P. C., as 
the Court did not alter or add to the judg¬ 
ment which had already been passed. It 
would have been quite different if the Court 
had merely dismissed the objections and 
after having signed the order had subse- / 
quently added the order as to the costs. A 
direction given to the office to tax the cost 
of witnesses, who have not been examined, 
as required by R. 97 of Chap. 2 of the Oudh 
Civil Rules cannot, in my opinion, be deemed 
tq be tantamount to any alteration or addition 
to the judgment pronounced by the Court. 

Rule 97 merely lays down the procedure 
for guidance of the Court officials in prepar¬ 
ing decrees and formal orders and requires 
that they should not include the diet money 
of witnesses, who have not been examined, 
in the costs, unless the contrary direction is 
given by the Court. The rule does not say g 
when this direction is to be given, and I do 
not think that such a direction, if given by 
the Court either on the application of a party, 
or of its own motion, or on an enquiry by 
the Court official, will make such direction 
ineffective on the ground that the Court has 
become functus officio. It may also be men¬ 
tioned that the applicants have filed no revi¬ 
sion to set aside the order, dated 26th January 
1939, whereby the Court refused to amend 
the order passed by it on 2lst January 1939, 
ordering taxation of the costs. This order, in 
my opinion, is binding upon the applicants 
until it is set aside. Having regard to all ^ 
the circumstances of the case I am of opinion 
that there is no good ground for interference 
in revision with the order passed by the lower 
Court. The application fails and is dismissed 
with costs. 

K.s./R.K. Application dismissed . 
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Agarwal J. 

Jugendro Baksh Singh — Appellant 

v. 

Ahmad Ali Elian — Bes P ond * nt :,, 
Second Bent Appeal No. 8 of 1988 JDec.:ded on 
21st November 1941, against order of Dial. Judge, 
Lucknow, I)/- 12th January 1938. 
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U. P. Local Rates Act (1 oi 1914), S. 8 _ 
a Under-proprietors are liable to pay police rate 
—Notiiication of 1881 still applies. 

Undcr-proprietors are even now liable to pay 
police rate under S. 8 as the Notification dated 
2nd May 1SS1 by which they were made liable to 
pay this rate stands up to the present time bv virtue 
of S. 24, U. P. General Clauses Act: (’37) 24 A I R. 
1937 Oudh 427, Bel. on. (P 112a] 

Nazir Uddin — for Appellant. 

M. H. Qidwai — for Respondent. 

Judgment. — This second appeal arises 
out of a suit brought by the appellant under 
S. 109 (17), Oudh Rent Act. It was alleged 
that the respondent who is the superior pro¬ 
prietor of the village had realized through 
the Collector from the appellant who was an 
b under-proprietor, certain amounts which* 
were not legally due from him. The suit was 
at first instituted in the civil Court but it 
was returned for presentation to the revenue 
Court. The question before the revenue Court 
was as to the sum of Rs. 91-4-0. The plain¬ 
tiff admitted his liability to Rs. 29-12-0. The 
question was therefore in respect of Rupees 
Ci- 8-0 only. The learned Assistant Collector 
decreed the suit for Rs. 2. The plaintiff pre¬ 
ferred an appeal in respect of Rs. 59-8-0 but 
it was dismissed. He has now come up in 
second appeal and though the valuation of 
the appeal is Rs. Gl-8-0 it is conceded by the 
c learned counsel for the appellant that his 
appeal is in respect of R9. 59-8-0 only. 

This amount has been realized by the de¬ 
fendant on account of rural police rate. Sec¬ 
tion 8 (a), Local Rates Act (l of 1914 ) 
provides that if at the date of the com¬ 
mencement of the Act, the rural police rate 
payable under the United Provinces Local 
and Rural Police Rates Act of 190C, in respect 
of such land was wholly recoverable from an 
undor-proprietor, permanent lessee or a pqr- 
son who holds land comprised in the estate 
free of rent in perpetuity the whole of the 
difference between a sum calculated on such 
d annual value at 2 * per cent, and a sum cal¬ 
culated thereon at the percentage leviable as 
local rate in respect of the estate would be 
recoverable from such under-proprietor, per¬ 
manent lessee or person. Section u, Local 
and Rural Police Rates Act (2 of 1906 ) pro¬ 
vides that the rural police rate shall be re¬ 
coverable in whole or in part by the landlord 
lrom an under-proprietor or permanent les¬ 
see who is bound by law, decree or contract 
to provide in whole or in part for the main¬ 
tenance of rural police. This Act repealed 
Act 6 of 1894, s. 14 of which provided that the 
provisions of s. 8 of that Act would apply 
to suits for the recovery of the rural police 
rate lrom cosharers or from under-proprietors 


or permanent lessees who are bound by law, e 
decree or contract to provide wholly or in 
part for the maintenance of chaukidars. The 
point is whether the under-proprietors are 
bound by any law to pay these rates. 

Some rules were made under S. 39, cl. (a) 
of Act 18 of 1876 and they were published in 
the North West Provinces and Oudh Gazette 
of 7th May 1881. Notification dated 2nd May 
1 SS 1 , provides that in cases in which the 
Deputy Commissioner may find it necessary 
to fix a cash payment for the remuneration 
of village policemen, the sum assessed will 
be collected from the proprietors or the 
under-proprietors as the case may be in four 
equal instalments at the same time and in / 
thosame manneras the Government Revenue. 
Rule 2 provides that the Deputy Commissioner 
will give the District Superintendent a com¬ 
plete list with all necessary details of the 
villages in which such cash payments are 
enforced and should any new village be added 
to the list, information should be given to 
the said officer. There is a note to these rules 
which provides that in the absence of any 
agreement or decree to the contrary, in cases 
of sub-settlement the under-proprietors must 
l>e held responsible for the maintenance of 
the village police. It is argued that this 
notification was cancelled by Act 5 of 1894. g 
I do not agree with this contention. There 
has been no change as to the liability of the 
under-proprietors though there may bo some 
change as to the method of realization. I 
think the notification stands upto the present 
time and the under-proprietors are liable to 
pay the rate. 


Under s. 24, General Clauses Act, where any 
enactment has been repealed and re-enacted 
by a United Provinces Act with or without 
modification, then, unless it is otherwise 
expressly provided, any appointment, notifi¬ 
cation order, scheme, rule, form or bye-law 
made or issued under the repealed enactment 
shall in so far as it is not inconsistent with 
the provisions re-enacted continue in force 
and be deemed to have been made or issued 
under the provision so re-enacted unless and 
until it is superseded by any appointment, 
notification order, scheme, rule, form or bye¬ 
law made or issued under the provisions so re¬ 
enacted Reliance is placed on 5 o. 0 . 43. 1 Iq 
that case this notification was not shown to 
the Court. But relying on this notification in 
1937 o. w. ^860-alearnedjludgeof this Court 

1 n ( L°k ) k 6 Q° u' 43 ’ Ja 8° 9har Sin «h v. Mahabir 
Bukhsb Sintfh. 

2. »*37j 24 A. I. R. 1937 Oudh 427 : 170 I C 1S2 • 
1937 O. W N 860 : 13 Luok 438, Nizamuddln 
Ahmad v, Zaki Hasan. 
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bold that under-proprietors are liable for the 
a rural police rate payable under the Act of 
1900 and are consequently liable under sub- 
cl. (a) of cl. (l) of S.S, Local Rates Act of 
1914. I am of opinion that the under-pro. 
prietors are liable to pay the police rate. The 
‘amount to which the plaintiff is liable was 
determined to be Rs. 59-8-0. The amount 
recovered from him was Rs. 61-8-0 and so the 
plaintiff has to get a decree for Rs. 2. He is 
not entitled to anything more. It is argued 
that the notification was not shown to be 
applicable to this village but this point was 
not taken in the trial Court. The appeal has 
no force and is dismissed with costs. 
b K.S./r.K. Appeal dismissed . 
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Ghulam Hasan J. 

Imam Beg and another — Applicants 

v. 

Emperor. 

Criminal Ref. No. 30 of 1941, Decided on 9th 
October 1941, reference made by Sess. Judge, Luc¬ 
know. 

(a) Criminal P. C. (1898), S. 514 — Liability 
of surety—Extent of, to be determined by terms 
and conditions of bond. 

The extent of the liability of the sureties should 
be determined by the terms and conditions of the 
bail bond. [P 112$] 

c Where the Magistrate by his order directed the 
two sureties to furnish surety of Rs. 500 each, and 
the bail bond, which was executed by sureties, was 
so executed in accordance with the order of the 
Magistrate (mubligh panch so panch so fee has 
rupiya): 

Held that the sureties were liable to pay Rs. 500 
each and not Rs. 500 jointly: (’38) 25 A.I.R. 1938 
Nag. 275, Disting. [P 112?] 

(b) Criminal P. C. (1898), S. 514—Remission 
of portion of penalty — Circumstances held 
justified reduction. 

The two sureties were under the bond liable to 
forfeit Rs. 500 each. It was found that the accused 
for whom they stood sureties, was arrested by them 
and handed over to the police and subsequently the 
accused had been produced before the Magistrate 

^ who had ordered the forfeiture of the sureties. It was 
also found that both the sureties were men of small 
means and were employed as servants on small pay: 

Held that in the circumstances, the amount to 
be forfeited should be reduced to Rs. 500 in the ag¬ 
gregate, namely, that each of the two sureties 
would pav Rs. *250 only: (’33) 20 A.I.R. 1933 Lah. 
42, Rel. on. C p 113 *0 

R. P. Mathur , Vahil — for Applicants. 

Assistant Government Advocate — for the Crown. 

Order. — This is a criminal reference by 
the learned Sessions Judge of Lucknow, 
recommending to this Court that the sureties 
Imam Beg and Hari Har Gangoli may bo 
directed to pay Rs. 250 each and not Rs. 500 
each as ordered by the Magistrate. It ap- 


(Ghulam Hasan J.) j j ^ 

pears that one Dwarka was charged with an 
offence under s. 457, Penal Code. He was 9 
called upon to furnish two sureties for his 
appearance before the Magistrate. Accord¬ 
ingly Imam Beg and Hari Har Gangoli exe¬ 
cuted a bail bond on 16th September 1940, as 
required by Form 42, Sch. 5, Criminal P.’ C. 
The bail bond executed by the two persons 
aforesaid is in strict accordance with Form 42 
of sch. 5. It appears however that although 
the two persons jointly and severally de¬ 
clared themselves as sureties for the accused, 
Dwarka, the bail bond mentions that they 
bound themselves to forfeit to His Majesty 
the King-Emperor the sum of Rs. 500 each. 
•According to the report made by the learned / 
Magistrate, Dwarka had been ordered to be 
released on furnishing two sureties of Rupees 
500 each, that is to say, in the aggregate 
amount of Rs.1000. Dwarka did not appear 
on Gth January 1941, the date fixed by the 
Court. Learned Magistrate accordingly.called 
upon the two sureties to pay Rs. 500 each. 

The learned Sessions Judge in revision 
expressed the opinion that in drawing up the 
bond the mistake was committed inasmuch 
as two figures of Rs. 500 — Rs. 500 were in¬ 
serted for the amount for which the sureties 
bound themselves, implying thereby that 
each of them was liable to forfeit Rs. 500 g 
although the bond contemplated that they 
were jointly and severally liable for Rs. 500 
only. I regret I am unable to concur in this 
view. The bail bond in question clearly 
contains the words "mubligh panch so panch 
so feekas rupiya." This leaves no room for 
doubt that each of the sureties had agreed to 
bind himself to forfeit a sum of Rs. 500 and 
not a sum of Rs. 500 in the aggregate as held 
by the learned Sessions Judge. There can be 
no doubt that the extent of the liability of 
the sureties can be determined by the terms 
and conditions of the bail bond. It is clear 
in the present case that the Magistrate also 
by his order directed the sureties to furnish 
surety of Rs. 500 each and the bail bond, 
which was executed by the sureties, was so 
executed in accordance with the order of the 
Magistrate. 

The case of the Nagpur High Court re¬ 
ported in 40 Cr.L.J. 23 1 relied upon by the 
learned Sessions Judge has no application 
to the present case. In that case the sureties 
had signed a bond for Rs. 2000 only, and not 
for Rs. 2000 each, and consequently they 
were jointly and severally responsible be¬ 
tween themselves for the aggregate amount 
I. (’38) 25 A.I.R. 1938 Nag. 275 : 178 LC. 207 : 40 
Cr.L.J. 23, Namdeo v. Emperor. 
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a o£ Rs. 2000. It was, therefore, rightly held 
that not more than a total sum of Rs. 2000 
could be recovered from the sureties. I hold, 
therefore that each of the two sureties was 
liable to forfeit Rs. 500, and not Rs. 250 as 
held by the learned Sessions Judge. Having 
regard to the circumstances of the case, I am 
of opinion that the entire amount should 
not be forfeited. The sureties have produced 
an affivadit before me to the effect that the 
accused Dwarka, for whom they stood sure¬ 
ties, was arrested by them on 30th August 
1941, and has been handed over to the police 
station Wazirganj, Lucknow. The affidavit 
also states that the accused has been pro- 

b duced before the learned Magistrate, who 
had ordered the forfeiture of the sureties. 
It has also been represented to me that both 
the sureties are men of small means and are 
employed as servants on small pay. In the 
circumstances I order that the amount to be 
forfeited shall be reduced to Rs. 500 in the 
aggregate, namely that each of the two sure¬ 
ties Imam Beg and Hari Har Gangoli will 
pay Rs. 250 only. This course is justified by 
the view taken in 34 Cr.L.J. 1158. 2 Accord¬ 
ingly I modify the order of the Magistrate 
and accept this reference, though for differ¬ 
ent reasons. 

c K.S./r.K. Order modified . 

2. ('33) 20 A.I.R. 1933 Lah 42 : 145 I.C. 967 : 34 
Cr.L.J. 1158 : 34 P.L.R. 895, Jora Singh v. 
Emperor. 
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Slieo Dat Tewari — Defendant — 

Appellant 


v. 


Mahant Bhagwat Das — Plaintiff — 

Despondent. 

Second Appeal No. 29 of 1939, Decided on 4th 
November 1941, against order of Addl. Civil Judge, 
d Gonda, D/- 17th October 1938. 


(a) Pre-emption—Matahatdar and pukhtadar 
have same rights. 

The distinction in nomenclature between mata¬ 
hatdar and pukhtadar khewats is due solely to the 
different ways in which under-proprietary rights 
have been acquired. It does not Indicate any differ¬ 
ence between such rights once they have been 
acquired. Therefore a pukhtadar is also entitled to 
pre-empt. [p 114c ] 

(b) Oudh Laws Act (18 of 1876), S. 9—'"Sub¬ 
division”—Includes under-proprietary khata. 

The word “sub-division” in cl. (1) of S. 9 should 
ce literally construed so as to include an under- 
proprietary khata whioh is a unit or component 
part of an under-proprietary tenure in a mohal.' So 
when the property sold forms part of an under¬ 
proprietary khata, and both tho pre-emptor and 
1942 0/16 & 16 


the vendee are cosharers in that khata, they are 
cosbarers in a sub-division of the under-proprietary Q 
tenure under this cl. (1). [P 114e] 

(c) Pre-emption—Part of property. 

If a pre-eraptor wishes to pre-empt part of the 
property he can only do 60 on payment of the 
amount paid for the whole of the property : (’41) 

28 A.I.R. 1941 Oudh 18, Bel. cm; ('34) 21 A.I.R. 
1934 P.C. 153, Ref. [P 114h] 

S. N. Srivastava — for Appellant. 

H. D. Chandra — for Respondent. 

Judgment.—This is a second civil appeal 
in a pre-emption suit. The suit was brought 
on a sale by one Lala Krishna Narain on 
7th October 193G. The vendor sold a certain 
share of property in a mohal talaqdari and 
also property in another mohal called Janki / 
Prasad mohal to the appellant Bam Dat for 
a sum which is now admitted to be Rs. 900. 
The suit was brought by the respondent 
Mahant Bhagwat Das on the allegation that 
he had a preferential right to pre-empt. The 
suit was decreed on his depositing Rs. 900 
within three months. The trial Court hold 
that the plaintiff was a cosharor in mohal 
taluqdari in the same tenure out of which 
the land had been sold and that ho was 
therefore entitled to pre-empt. So far as 
mohal Janki Prasad is concerned, the land 
sold was under-proprietary land of khata 
No. 2 and the plaintiff was an under-pro¬ 
prietor in tho same mohal of khata No. i. 9 
The defendant, it was stated, was only a 
pukhtadar in that mohal. On these facts the 
Munsif held that the plaintiff had a preferen¬ 
tial right. In first appeal the learned Addi¬ 
tional Civil Judge of Gonda concurred in 
this view. 

It appears that during the proceedings in 
the trial Court the parties agreed that lots 
should be first drawn and that if the lot fell 
to the plaintiff the claim should be decreed 
and that if it fell in favour of tho defendant, 
then tho question whether the plaintiff has 
a preferential right of pre-emption or not 
should be decided. The lot actually fell in h 
favour of the defendant and accordingly the 
Court proceeded to try the case on the 
merits. It is conceded in second appeal by 
the learned counsel on behalf of the vendee 
Bam Dat that the latter is not a cosharer 
in mohal taluqdari and therefore could not 
object to the pre-emption suit so far as that 
mohal alone was concerned. As regards the 
other mohal it is argued that he is an under¬ 
proprietor and equally entitled with the res¬ 
pondent to purchase the property. As he 
was successful on the casting of lots he is 
entitled to retain the property bought, and 
as part of the property cannot be pre-empted 
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therefore^ the respondent cannot pre-empt same sub-division as the vendor, while the 


mohal taluqdari. 

It appears that the respondent is recorded 
in a matahatdari khewat and that the ap¬ 
pellant’s name is recorded in a pukhtadari 
khewat. The lower appellate Court has 
taken the view that as the property in suit 
is under-proprietary land, only the matahat- 
dar respondent is entitled to pre-empt, and 
the pukhtadar Ram Dat is not. It is not 
clear what distinction the learned Civil Judge 
intended to draw between the words "mata- 
hatder” and "pukhtadar.” Learned counsel 
for the respondent contended that a pukhta¬ 
dar is not always an under-proprietor and 
that in the present case Ram Dat is merely 
in the position of an occupancy tenant. He 
conceded that sub-settlement holders who 
become under-proprietors are called pukhta- 
dars, but he argued that this was not the 
only way by which pukhtadari rights could 
be obtained. He was unable to show me any 
authority in support of this argument. For 
the appellant I was referred to page 87 of 
Saksena’s Rent Law in Oudh (Edn. 7) in 
which pukhtadars are shown as a class of 
under-proprietors. The commentary shows 
that under-proprietary rights can be obtain¬ 
ed in various ways and that pukhtadars or 
decree-holders under the Oudh Sub-Settle¬ 
ment Act form one class of under-proprietors. 
The distinction in nomenclature appears, 
therefore, to be due solely to the different 
ways in which under-proprietary rights have 
been acquired. It does not indicate any diffe¬ 
rence between such rights once they have 
been acquired. I am, therefore, of opinion 
that the lower Courts were not justified in 
holding that the appellant was not entitled 
to purchase this land, that is the land in 
mohal Janki Prasad equally with the res¬ 
pondent. 

It was said by the learned counsel for the 
appellant that neither party had proved joint 
liability for rent with the vendor and there¬ 
fore cl. ( 2 ) of S. 9, Oudh Laws Act, was not 
really applicable. In this case cl. (3) would 
come in. Clause ( 2 ) gives the right to buy pro¬ 
perty in an under-proprietary tenure to co- 
sharers of the whole mohal and cl. (3) to any 
member of the village community. Learned 
counsel for the respondent did not admit that 
there was not joint liability for rent as between 
him and the vendor, but he contended that 
cl. (l) of S. 9 was the clause applicable. This 
gives the right to buy such property to co- 
sharers of the same sub-division of the tenure 
in which the property is comprised. He argu¬ 
ed that the respondent was a cosharer in the 


appellant was not. Kharbanda’s commentary e 
on s. 9, Oudh Laws Act, shows, however 
that the word “sub-division” in this clause 
should be literally construed so as to include 
an under-proprietary khata which is a unit 
or component part of an under-proprietary 
tenure in a mohal. So when the property sold 
forms part of an under-proprietary khata, 
and both the pre-emptor and the vendee are 
cosharers in that khata, they are cosharers 
in a sub-division of the under-proprietary 
tenure under this cl. (l). In the present case, 
however, it is admitted that neither the 
appellant nor the respondent is recorded as a 
cosharer in the vendor’s khata. The latter’s / 
khata is No. 2: that of the respondent is No. l 
and that of appellant No. 5 . Consequently, I 
am unable to hold that cl. (l) of s. 9 applies. 
Either cl. ( 2 ) or cl. (3) applies, and in either 
case the parties have an equal right. In these 
circumstances the matter has to be decided 
by drawing lots and the appellant is entitled 
to rely upon the fact that the lot which was 
drawn by the trial Court fell in his favour. 

There remains the question whether since 
the appellant admits that he is not a co- 
sharer in mohal taluqdari he is entitled to 
object to the respondent pre-empting it. It 
was held by their Lordships of the Privy 9 
Council in 1934 O.W.N. 843 1 that no provi¬ 
sion is made in the Oudh Laws Act for ten¬ 
dering part of the price or for pre-empting 
part of the property sold. Learned counsel 
for the respondent referred to a decision by 
a single Judge of this Court in 1940 O.A. 792. 2 
In this case it was held that where the 
plaintiff pre-emptor does not want an appor¬ 
tionment of the sale price but offers to pay 
the entire sale consideration for that part of 
the property only to which he has a right of 
pre-emption, the claim for pre-emption of 
part of the property in such a case is main¬ 
tainable This means that if a pre-emptor h 
wishes to pre-empt part of the property he 
can only do so on payment of the amount 
paid for the whole of the property. Accord¬ 
ingly the respondent could only pre-empt 
the property in mohal taluqdari on payment 
of the whole sum of Rs. 900. There has been 
no offer to do this. In these circumstances I 
must conclude that the respondent was not 
entitled to pre-empt at all and the appellant 

1. (*34) 21 A.I.R. 1934 P.C. 153 

Luck 407 : 61 I.A. 235 : (1934) 11 O.W.N. W3 

(PC), BirendraBikram Singh v. Bnj Mohan Pande. 

2. ('41) 28 A.I.R. 1941 Oudh 18 : 190 I.C.^348 : 
1940 O.W.N. 828 : 1940 O.A. 792, Maha Prasad 
v. Dukh Haran Nath. 
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a is entitled to retain the property purchased 
by him. I accordingly allow this appeal, set 
aside the decrees of the Courts below and 
dismiss the plaintiff’s suit with costs in all 
Courts. 

K.S./R.K. Appeal allowed. 


A. I. R. (29) 1942 Oudh 115 

Agarwal J. 

Alt. Kulsoom and others — Defendants — 

Appellants 

v. 


Alt. Chuttan and others — Plaintiffs — 

Bcspondents. 

& Second Appeal No. 140 of 1933, Decided on 12th 
November 1941, against order of Addl. Civil Judge, 
Bara Banki, D/- 2nd March 1938. 

(a) Custom—Evidence of—Wajib-ul-arz and 
instances are good evidence. 

A wajib-ul-arz prepared by settlement officers 
which is a record of custom and not merely con¬ 
taining statements made by interested persons is a 
valuable evidence of custom. Besides wajib-ul-arz, 
the best evidence Is of instances in which it is 
recognized by Courts : (*30) 17 A.I.R. 1930 P. C. 
35 and (’39) 26 A.I.R. 1939 Oudh 113, Eel. on ; 15 
Cal. 20 (P.C.), Distvig . [P H6d] 

(b) Custom—Extinguishment—Non-user. 

If a custom has been in existence for a long series 
of years, it cannot be extinguished by non-user : 
c (*19) 6 A.I.R. 1919 Oudh 397, Eel. on. [P 116 f] 

(c) Custom—Unreasonable—Custom of evic¬ 
ting licensee by payment of proper compensa¬ 
tion is not unreasonable. 


A custom which pemits an owner of land to evict 
a licensee on his land on payment of proper com. 
pensation is not unreasonable as it is in consonance 
with the general law : 8 I. C. 793 (Cal.), Eel. on : 
(-18) 5 A.I.R. 1918 Cal. 326 ; (*18) 5 A.I.R. 1918 
Oudh 61 and(’36) 23 A.I.R. 1936Pat. 637, Distinq.: 
C26) 13 A.I.R. 1926 Oudb 265, Comment. 

[Bnt a custom under which the licensee is en’tiU 
tied to get only Jth of the costs ol tho materials is 
unreasonable : ('18) 5 A.I.R. 1918 Oudh 61. Appro- 
ved. (Obtter).] [p if 7c ] 

Akhlar Husain — for Appellants. 


d Niamatullah and Naim Ullah— for Respondents. 

Judgment.—This is a second appeal from 
the decree of the Additional Civil Judge of 
Bara Banki and arises out of the following 
facts. Moulvi Ubaidullah, who died during 
the pendenoy of the appeal and is represented 
by the present respondents, brought a suit 
against Madar Bakhsh for possession of the 
site of house No. 348 in compound No. 697 in 
mauza Fatebpur on payment of proper com¬ 
pensation. Madar Bakhsh died during the 
pendency of this appeal and is represented 
by the present appellants. Moulvi Ubaidullah 
was the zemindar of mauza Fatehpur and 
he claimed to be the owner of the site of the 
house in question. He based his claim on a 


custom under which an owner of a site of a g 
house could turn out the ryot whenever he 
liked on payment of the price of the materials 
of the house. Madar Bakhsh denied the 
plaintiff’s ownership of the site and the 
existence of the custom. There was also a 
question about the amount of compensation 
to be paid. The learned Munsif framed three 
issues : 

1. Is the plaintiff owner of the site of the house 
in suit ? 

2. Is the plaintiff entitled to eject the defendant 
on the basis of the custom as alleged by him in 
para. 2 of the plaint ? If so, what is the price of 
the materials of the house ? 

3. To what relief, if any, is the plaintiff entitled? 


The learned Munsif held that the plaintiff / 
was the owner of the site of the house. He 
however held that the custom set up by the 
plaintiff was not proved and it was unrea¬ 
sonable and therefore not enforceable. He 
fixed Rs. 130 as the price of the materials. 
The plaintiff went in appeal and the learned 
Additional Civil Judge agreed with the Munsif 
that the plaintiff was tho owner of the site. 
He, however, held that tho custom set up by 
the plaintiff was proved and he therefore 
decreed the suit for the possession of tho site 
by removal of the materials or on payment 
oT rs. 130. The defendant appealed to this 
Court and the respondents filed a crossobjec- g 
tion that the defendant was not legally enti¬ 
tled to recover Rs. 50 the cost of raising the 
walls. The cross-objection however was not 
pressed. There are only two points now 
before me: (l) Whether the custom set up by 
the plaintiff is proved, and ( 2 ) whether it is 
unreasonable. It was argued on behalf of the 
respondents that the lower appellate Court 
has found the custom to be proved and so 
the finding cannot be disturbed in second 
appeal. I need not decide this point because 
in my opinion the evidence on the record 
proves the existence of the custom. The first 
document to prove the custom is the wajib-ul- 
arz (Ex. 4) prepared at the time of the h 
former settlement. It provides : 

If the owner of the land intends to turn out the 
ryot from the house on bis committing any fault or 
without any fault, ho would be entitled to turn him 
out on payment of tho cost9 of the material. 

It was held in 57 I. A. 29 l that a wajib-ul. 
arz when properly used affords most valuable 
evidence of custom. It was no doubt held in 
14 I. a. 127 3 that if a wajib-ul-arz contained 
statements which would appear to have been 


1. (’80) 17 A.I.R. 1980 P. C. 85 : 1211. O 517 • R 

Asg'harAli 67 A ' ™ (P • 0 • ,, Roshan Ali ’ Khaa ' v 

2. (’88) 16 Cal 20 : 14 I. A. 127 : 5 Sar. 71 (p 0 1 

XJman Parshad v. Gandharp Singh. ' ' ’ 


116 Oudh 


a concocted by the persons making them in 
their own interests, they should be dis¬ 
regarded. In the present case there is nothing 
to show that the wajib-ul-arz in question 
was not prepared by the settlement officer in 
accordance with circular No. 20 of 1SG3. It is 
the record of a custom and not statements 
made by the owners of the sites of houses. 
The defendants appellants rely on another 
wajib-ul-arz (Ex. A-7) in which there is no 
mention of the custom set up by the plain¬ 
tiff. The heading of that wajib-ul-arz shows 
that it is of the villages comprised in taluka 
Kuandanda of Raja Mohammad Hasan Khan 
talukdar of Mahmudabad. A list of the vil- 
b lages of the taluka of Mahmudabad is given 
and it includes a certain area of Fatepur 
also. Ex. G shows that the site in question 
was in the zemindari of one Wahajuddin 
through whom the plaintiff claimed. The 
Raja of Mahmudabad had nothing to do 
with it. The wajib-ul-arz, therefore, has 
nothing to do with the site in question. A 
reading of this wajib-ul-arz Ex. A-7 shows 
that it is a statement on behalf of the Raja 
of Mahmudabad and not the record of any 
custom. Wajib-ul-araiz are prepared of vil¬ 
lages and not of talukas and this also shows 
that Ex. A-7 is not a record of any custom 
c but a statement made by the talukdar of 
Mahmudabad. I think Exhibit A-7 does not 
diminish the evidentiary value of Ex. 4. 

It was held in 5 O. \V. N. 252, 3 7 O. W. N. 
333 4 and 1935 O. W. N. 928 6 that in a case in 
which the tenants are not parties to the 
preparation of a wajib-ul-arz the value to 
be attached to customs prejudicial to their 
interests recorded ex parte at the instance of 
zemindars cannot be the same as in other 
cases in which the zemindars are responsible 
for dictating customs which concern them¬ 
selves. The custom in question affects the 
tenants and so the evidentiary value is 
d somewhat less than what it otherwise would 
have been but still it is a document of great 
value. The best evidence to prove a custom 
besides a wajib-ul-arz is of instances in which 
it is recognized by Courts. A similar suit 
was brought by Mt. Rafiulnissa against one 
Ali Hassan in 1881 . It was held in the judg¬ 
ment in that case that the copies of the 
judgments produced by t he plaintiff clearl y 

3. (’28) 15 A.I.R. 1928 Oudh 265 : 112 I. C. 10 : 3 
Luck 478 : 5 O. W. N. 252, Narpat v. Mohammad 

df ( , 30) 17 A.I.R. 1930 Oudh 330 : 123 I. 0. 51 : 7 
O. W. N. 333, Krishna Kumar v. Manzoor Alt. 

5. ('35) 22 A.I.R. 1935 Oudh 459 : 157 I. C. 654 : 
1935 O. W. N. 928 : 11 Luck 397, Sbyama Kumar 
Singh v. Sat Narain. 
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showed that a custom in Fatehpur prevailed 
that the owner or proprietor of the land was * 
entitled to remove the tenant on payment of 
the cost of the building and that the copy of 
the wajib-ul-arz supported the above custom. 
The fact that the amount of compensation 
awarded to the defendant was Rs. 4/5 only 
does not in any way diminish the evidenti¬ 
ary value of this instance. Then again this 
custom was held proved in case No. 359 of 
1890. Reference is also made in this judgment 
to two other cases decided before. The only 
thing said about this judgment is that the 
defendant shifted his ground of defence but 
that does not detract from its value. In the 
third case a suit was decreed on the basis of f 
this custom on 14th March 1907 and the cus- 
tom was not denied in that case. The wajib- 
ul-arz coupled with these three instances 
proves the existence of the custom set up by 
the plaintiff. 

This suit was brought on 13th September 
1937. It is argued that as it is not proved 
that the custom was in force between 1907 
and 1937 it had fallen into desuetude. It was 
held by the Court of the Judicial Commis¬ 
sioner of Oudh in 52 I. C. 869® that if a cus- 
tom has been in existence for a long series of 
years, it cannot be extinguished by non-user. g 
Reliance is placed on the case in 13 O.L.J. 684 7 
in which it was held that a family custom 
should not be held proved merely by four 
modern instances. It is also argued that the 
population of Fatehpur according to the 
Gazetteer of Bara Banki was 8973 and so 
three instances alone are insufficient to prove 
the custom. The learned counsel for the ap- 
pellants loses sight of the fact that in this 
case the plaintiff relied not only on instances 
but also on the wajib-ul-arz which is a very 
important piece of evidence of custom. It was 
held in 1939 O.W.N. 234 8 that when a custom 
or usage whether in regard to a tenure or a 
contract or family right is repeatedly brought 
to the notice of the Courts of a country, the 
Courts may hold that custom or usage to be 
introduced into law without the necessity of 
proof in each individual case. In this case 
we have three judgments and references in 
these judgments are made to other judg¬ 
ments. I agree with the lower appellate 

6. ('19) 6 A. I. R. 1919 Oudh 397 : 52 I. C. 869, 
Hamid Fatima v. Bhola. 

7. (-26) 13 A.I.R. 1926 Oudh 211 : 92 1. 0. 126 : 1 
Luck. SO : 13 O.L.J. 684 : 3 0. W. N. .13, Rampal 
Singh v. Bajrnng Singh. 

8. (’39) 26 A.I.R. 1939 Oudh 113: 180 I.C. 129: 14 
Luck. 483 : 1939 0. W. N. 234, Nemi Chand v. 
Santosh Chand. 
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a Court that the existence of the custom is 
proved. 

The nest point argued is that the custom 
is unreasonable and should not be enforced. 
It has not been shown that the possession of 
defendant was otherwise than as a licensee. 
There is nothing unreasonable if the owner 
of a piece or laud permits another to build a 
house and requires him to vacate it on pay. 
ment of compensation. The licensee does not 
pay any compensation for the land and only 
holds it at the will of the owner of the land. 
The licensee only spends money on the mate¬ 
rials and if be gets that money he has no 
reason to complain. Section 60 . Easements' 
6 Act, no doubt provides that a license may 
be revoked by a grantor unless the licensee 
acting upon the license executes work of a 
permanent character and incurred expenses 
in tho execution. This Act came into force 
in this province only in 1895. Apart from 
this Act, the general law is the same as the 
custom which the plaintiff wanted to estab¬ 
lish. It was hold in 8 1 .c. 793® that the grantor 
of a license is entitled to revoke it if he makes 
compensation to tho licensee for the loss he 
may incur by reason of the revocation of the 
license. Tho custom set up by the plaintiff 
being in consonance with the general law 
c cannot bo said to be unreasonable. At the 
time of the former settlement, the site was 
lying fallow. Tho defendant built a house on 
it knowing full well tho custom and so he 
has no reason to complain if the custom is 
enforced against him. 

The learned counsel for the appellants 
rehed on certain cases in which tho custom 
set up was held to be unreasonable. The first 
case relied on is 45 1 . 0 . 289.*° That was a case 
in which a custom set up by a tenant that 
the entire rent in respect of a certain quality 
. of land must be remitted when tho lands 
were inundated irrespective of the extent 
* of tho flood or its destructive effect on the 
crops, was held to be vague and unreason. 

,, 01 , T1 ? e J aid down is that the custom 
alleged should be such as could have a law. 
ful commencement If this test is applied 
then the point is to be answered in favour of 
the plaintiff. It can very well be that the 
owners of the sites allowed persons to build 
houses on them on the understanding that 
they would vacate the land whenever re. 
quired on paymen t of compensation. The 

9 i>SL 8 L ru 

/ 1ar v * thunder Kumar Das. J 

47K 5 oVp B t' 1 T 91 , 8 J CaL 826 5 45 1.0. 289 : 45 
:. 28 c ' L - J- 148 : 22 C. W. N. 422, Siva, 
narayan Mukliopadbya v. Bhutnath Guchait, 


case referred to above is quite distinguish. Q 
able from the present one. The other case 
relied on is 20 0. C. 299. 11 In that case the 
custom set up was that the zemindars of the 
sites were entitled to eject the occupants of 
the houses only on payment of three-fourths 
of the costs of the materials. The fact that 
the tenants were to get only three-fourths of 
the costs makes the custom unreasonable in 
my opinion also. Another case relied on by 
the appellants is 13 o. L. J. 194. 12 A custom 
recorded in the wajib-ul-arz in that case was 
that the zemindar was entitled to eject his 
tenant from his house in case the latter com- 
mitted a fault. It was held that tho custom 
was indefinite and unjust and that it could / 
not be enforced in law. 

In that case the word “fault” was not de¬ 
fined and therefore it was indefinite. This is 
a Single Judge case of this Court and if the 
learned Judge meant to hold that the custom 
like the one set up by the plaintiff in tho 
present case is unjust, I most respectfully 
differ from him. The last case relied on is AIR 
1936 Pat. 637. 13 In that case there was a river 
running between two villages and it sud¬ 
denly changed its course. The land which 
was gained by such change was annexed to 
tho land of one L who claimed it on tho 
ground of custom that the river was tho 3 
boundary between the villages. Hold that 
the land being clearly recognizable, should 
remain the property of its original owner and 
L could not claim it. Tho facts of tho case 
there were quite different from the facts in 
the present case. I think tho custom set up 
by the plaintiff in this case is not unreason¬ 
able. I hold that the custom set up by him 
is proved and it is valid and enforceable. 
The appeal and the cross-objection are dis¬ 
missed with costs. 

K.S./r.k, _ Appeal dismissed . 

£ 18 ) 5 A.I. R. 1918 Oudh 61 : 43 I.C, 189 : 20 
O. O. 299, Rabiunnissa v. Muhammad Ali. 7 i 

2 ?o i 2 ?) 12 A I ‘ R * 1926 0udh 265 • 91 I. C. 1055 : 

13 O. L. J. 194, Mohammad Aqil v. Shoo Baksh 
kingb. 

13. (*36) 23 A. I. R. 1936 Pat. 637 ; 166 I. C. 198 
Bajrangi Raut v. Janki Prasad. ’ 
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(a) Pre-emption—Partial pre-emption. 

Partial pre-emption is not permissible : (’34) 21 

A.I.R. 1934 P.C. 153, Foil. [p 118^] 

(b) Practice — Letters Patent Appeal — New 
point at time of argument. 

A point which is not taken before the single 
Judge and not referred to in the grounds of appeal 
cannot be allowed to be raised at the time of argu¬ 
ment of the Letters Patent appeal. (p 119a] 

(c) Oudh Laws Act (18 of 1876), S. 9—Appli¬ 
cability. 


It is not essential for the purpose of S.9 that the 
sub-division should be separately assessed to land 
revenue : 16 O.C. 203, Bel. on. [P 119^,*] 

.. (d) Oudh Laws Act (18 of 1876), S. 9—Sale of 
land in separate patti does not necessarily in- 
b volve sale of land in shamilat. 

It cannot be said as a general proposition that 
shamilat land only means land which, though un¬ 
divided, pertains to the separate pattis or putting 
it in an other way, that each patti includes a portion 
of the shamilat land. Therefore the sale of land in 
separate patti does not necessarily involve the sale 
of the land in the shamilat patti : (’28) 15 A. I. R. 
1928 Lah. 922, Bel. on; (’40) 27 A.I.R. 1940 Oudh 
415, Expl. t and Disling. [P 1206, c] 

Nasirullah Beg — for Appellant. 

M. TFasim and Mohammad Husain — 

for Respondent. 


Judgment. — This is an appeal under 
S. 12 (2), Oudh Courts Act, against the deci- 

c sion of Hamilton J. in a second appeal 
arising out of a pre-emption suit. A mohal 
called mohal Abdul Hafiz was sub-divided 
into 22 pattis, one of which remained shami¬ 
lat. One of the 21 separate pattis was called 
patti Ghafur-un-nisa. On 13th February 1934, 
Mt. Ghafur-un-nisa sold certain plots in this 
patti, and also certain plots in the shamilat 
patti, to a relation named Hakim Bashir 
Ahmad, who was not a cosharer in patti 
Ghafur-un-nisa, but who was a cosharer in 
another of these 21 pattis called patti 
Mohammad Abbas, and also in the shamilat 
patti. 

d The pre-emption suit was brought by 
Gauri Shankar, who by virtue of a gift of 
certain plots to him in September 1931, by 
Mt. Ghafur-un-nisa and her husband, was a 
cosharer in patti Ghafur-un-nisa. He was 
also a cosharer in another patti, patti Rabia, 
as well as in the shamilat patti. The ques¬ 
tion for consideration is whether in these 
circumstances Gauri Shankar had a prefer¬ 
ential right in respect of the plots sold by 
Mt. Ghafur-un-nisa from her patti and the 
shamilat patti. The defendant vendee sought 
to strengthen his position by alleging an oral 
gift to him in 1933 by Mt. Ghafur-un-nisa 
of certain plot3 in her separate patti. The 
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gift was disputed by the plaintiff. The 
learned Munsif who tried the case found that * 
there had been a valid gift. On this finding 
the plaintiff and the vendee had equal rights 
in the separate patti and also in the shami¬ 
lat patti, but the vendee being a relation of 
the vendor, had a preferential right in the 
matter of pre-emption. The suit was accord¬ 
ingly dismissed. In first appeal the learned 
Subordinate Judge held that the gift had not 
been established, and consequently the vendee 
was not a cosharer in patti Ghafur-un-nisa. 
He referred to a decision of the late Court of 
the Judicial Commissioner of Oudh 3 O.L.J. 
.309 1 that: 

Where a village consists of various thoks, and ^ 
the thoks are divided into various pattis, the reve¬ 
nues of which are payable, and the rents of which 
are collected, by each pattidar separately, the mere 
fact that the partition of a particular thok is im¬ 
perfect as containing a shamilat patti in it does not 
make the pattidar of one patti in that thok a co- 
sharer in another patti of the same thok. 

The Subordinate Judge accordingly de¬ 
creed the suit, as the vendee’s relationship 
with the vendor could not help him when 
he was not a cosharer in the patti. In second 
appeal Hamilton J. accepted this finding as 
regards the alleged gift, but did not accept 
the conclusion that the plaintiff had a pre¬ 
ferential right. His view was that although 0 
the plaintiff and the vendee were both co- 
sharers in the shamilat patti the vendee’s 
right therein must be held superior for the 
purpose of pre-emption, as he was related to 
the vendor. The plaintiff could not there¬ 
fore pre-empt the land sold in the shamilat 
patti, and, partial pre-emption not being 
permissible, his suit must be dismissed. We 
may mention here that it is not disputed 
that partial pre-emption is not permissible, 
this having been held by their Lordships of 
the Privy Council in ll O.W.N. 84S. 2 It was, 
however, suggested that the plaintiff should 
be allowed to pre-empt the plots in patti h 
Ghafur-un-nisa, where he had a preferential 
claim, on payment of the price paid for the 
whole of the land sold. That this was per¬ 
missible was held by a single Judge of this 
Court in 1940 O. W. N. 828 3 and the view has 
been recently affirmed by a Bench of this 


. (’16) 3 A. I. R. 1916 Oudh. 2 : 36 I. C. 55 : 3 
O.L.J. 309, Durga Singh v. Gaya Singh. 

. (’34) 21 A.I.R. 1934 P.C. 153 : 151 I. C. 74 : 9 
Luck. 407 : 61 I.A. 235 : 11 O. W. N. 843 (P. C.), 
Birendra Bikram Singh v. Brij Mohan Pando. 

. (’41) 28 A. I. R. 1941 Oudh. 18 : 190 LC. 348 : 
1940 O. W. N. 828, Maha Prasad v. Dukh Haran 
Math. 
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tl Court in 106 I. C. 449. 4 But we do not con- 
sider that the plaintiff can be allowed to 
take up this position now for the first time. 
The point was not taken before the learned 
single Judge of this Court and it is not re- 
ferred to in the grounds of appeal. The 
argument that was placed before the learned 
single Judge of this Court was that the rights 
of the various cosharers in the shamilat 
patti are really the same as their rights in 
the patti in which the vendor is a cosharer 
and the shamilat patti should not be consi¬ 
dered a separate sub-divisional tenure under 
S. 9, Oudh Laws Act. Consequently, it was 
contended, the land sold in the shamilat 
^ patti should be considered as if it was land 
sold in patti Ghafur-un-nisa. Hamilton J. 
did not accept this contention. He said : 

It appears to me that the position of various co- 

sharers in a shamilat patti is the same as their 

position in the original undivided mohal in that 

all cosharers were on ono and the same footing in 

the undivided mohal ns regards pre-emption and 

they are on a similar footing in the shamilat patti. 

The exclusion of certain cosharers from a particular 

patti prevents them from obtaining pre-emption of 

land in that patti when vendee3 are cosharers in 

that patti because of course the would-be pre-emp- 

tors have no share in the patti. The position in 

a shamilat patti is, however, different, for all the 

cosharers of the original mohal remain cosharers 

in the shamilat patti. 
c 

That is to say the view taken by Hamil¬ 
ton J. was that in respect of the land in the 
separate pattis cl. (l) of s. 9 applies. Only co- 
sharers in each separate patti have an inter, 
est therein for the purpose of pre-emption. 
But as regards the shamilat patti cl. ( 2 ) applies 
and extends that interest to all cosharers in 
the mohal. The learned counsel for the ap. 
pellant has endeavoured to convince us that 
this view is mistaken, that there is a clear 
connexion between the land of a cosharer in 
a separate patti and his land in the shamilat 
patt,, and that in fact his rights in the 
d * atter ar ° dependent upon hia rights in the 
former. It follows, it is contended, that we 
should look only to the position in the sepa- 
rate patti and allow pre-emption where the 
pre-emptor has a preferential right in that 
patti, even though he has not a preferential 
right in the shamilat patti, if it is considered 
as a separate entity. In other words, we 
should not consider cl. ( 2 ) of s .9 at all, but 
only cl. (1) on the view that the rights of the 
parties in the shamilat patti should be deemed 
to be rights appertaining to their respective 
subdivisions. We were referred first of all 
to case where it has been held that the sale 

vez,; 1 ' : 19,1 °- w - n - “ »» 


of land in separate khatas included the sale c 
of land in shamilat khatas. Hamilton J., 
himself it was said in one such case (Second 
Rent Appeal no. 4G of 1938) held that the land 
in the shamilat khatas was included though 
the salo deed did not specifically refer to 
them. He observed in that case : 

It appears to me that if the vendor claimed pro¬ 
fits from the shamilat khatas she would find herself 
in difficulty as rights in the shamilat khatas depend 
on and are derived from rights in other khatas. 

This view* goes rather further than the 
view taken by a Bench of this Court in 1940 
O.W.N. 859. 5 In that case where the sale deed 
stated that a share in a patti was being 
transferred "w r ith all the external and inter- / 
nal rights and interest appurtenant to the 
share,” it was held that this included rights 
in respect of the shamilat land. That deci¬ 
sion was based on the language of the deed, 
the learned Judges observing : 

It is not necessary for us to decido the question 
whether the transfer of the parent patti in a patti- 
dari village operates as a transfer of the shamilat 
patti also or not. 

This ruling followed a Privy Council deci¬ 
sion in 1937 O.W.N. 1031,° where the wording 
of the deed was similar. It was also arguod 
that the dependency of the shamilat khatas 
on the other khatas is shown by the fact 
that land revenue is assessed only on the 9 
latter. But we have not been shown that 
this is invariably the case. In 20 I.C. 64 G 7 it 
was held by the Court of the Judicial Com- 
missionor of Oudh whore a village wosdivid- 
ed into two thoks of two pattis each and one 
of the pattis was further sub-divided into 
39 khatas, originally representing the separate 
shares of 39 cosharers, that each khata was 
a sub-division for the purpose of s. 9 , Oudh 
Laws Act, although the separate amount of 
revenue for which each khata was liable was 
not recorded in the village papers. That is 
to say it was not considered essential for the 
purpose of this section that the sub-division h 
should bo separately assessed to land revenue. 
But the main difficulty in accepting the 
appellant’s contention appears to us to be the 
impossibility of holding in the present case 
that the parties held shares in the shamilat 
khata corresponding to their respective shares 
in the separate khatas. In the first place the 
subjoot of sa le was not a share at all, but 

5. (’40) 27 A.LB. 1940 Oudh 416 ; 190 I C aio . 
1940 O.W.N. 859, Mabadeo Singh v. Jaisiri Singh'. 

31 S,Ij - R - 840 : I.L.R. (1937) Lah 662 • 
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0 specific plots. We have not been shown that 
the plots corresponded to a particular share. 
Secondly, it seems clear that Mt. Ghafur- 
unnisa has been transferring land without 
taking into consideration the question whe¬ 
ther her land in the shamilat khata is con¬ 
nected with that in her separate khata. For 
instance it has not been suggested on behalf 
of the appellant that he secured any further 
rights in the shamilat patti on the gift to 
him in 1931 of certain plots in patti Ghafur- 
un-nisa. 


The view that the sale of land in the 
separate patti does not necessarily involve 
the sale of land in the shamilat patti was 
b taken by the Lahore High Court in 9 Lah. 
601. 8 In that case it was held that the onus 
of proving that a deed of gift of a share in 
land carried with it, as accessory thereto, a 
proportionate share of the shamilat lies, 
when the deed is silent on the subject, upon 
the person who asserts the gift operates to 
grant more than it purports to grant. It was 
also held as settled law that the rights of a 
proprietor in the shamilat are not a mere 
accessory to other land held by him. We do 
not consider, therefore, that it can be accep¬ 
ted as a general proposition that shamilat 
land only means land which, though un- 
c divided, pertains to the separate pattis, or, 
putting it in another way, that each patti 
includes a portion of the shamilat land. It 
is only on this view that the appellant could 
succeed, by the exclusion of the shamilat land 
from consideration. We are not, therefore, 
prepared to dissent from the conclusion of 
the learned single Judge of this Court that 
the appellant was not entitled to pre-empt, 
and we accordingly dismiss this appeal with 
Costs. 

K.S./R.K. Appeal dismissed. 

8. (’28) 15 A.I.R. 1928 Lah. 922 : 109 I.C. 24 : 9 
Lah. 501 : 29 P.L.R. 624, Rahman v. Sai. 
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Second ippeal No. 146 ol 1938 Decided on 17th 
November 1941, against order of Civil Judge, 13ara 
Banki, D/- 24th February 1938. 

(a) Wajib-ui-arz — Entries in — Value of — 
Presumption as to, stated. 


Rasul (Bennett J.) j f 

Wajib-ul-arz and its verification are official docu¬ 
ments duly recorded at the settlement and they * 
should be accepted as showing that the evidence of 
custom in the village as entered therein was attes- * 
ted by the persons referred to therein. [P 1216] 

(b) Wajib-ul-arz — Construction—Entry in 
showing how privilege of planting and cutting 
groves is to be exercised in future—Entry held 
governed not only groves mentioned therein 
but also groves that came into existence after¬ 
wards. 

The portion of a wajib-ul-arz relating to groves 
gave details of the groves and grove-holders then in 
existence. Below this details of the rights possessed 
by grove-holders were given in accordance with the 
directions in the settlement circular that the wajib- 
ul-arz should show under what conditions the 
privilege of planting and cutting groves has to be 
exercised in future : / 

Held that the conditions in the wajib-ul-arz 
applied not only to all existing groves but also to 
all groves that should afterwards come into exis¬ 
tence : (*27) 14 A. I. R. 1927 Oudh 297, Disting. 

[P 121 f] 

(c) Limitation Act (1908), Art. 12 — Article 
does not apply to void sales. 

Article 12 does not apply to void sales. It applies 
only to cases where the plaintiff was a party to the 
proceedings in which the sale was held. The Court 
has no jurisdiction to sell the property of persons 
who are not parties to the proceedings or properly- 
represented on the record and as against such per¬ 
sons the sale will be a nullity : 7 Mad. 258, Not 
foil.; 32 Cal 296 (P. C.), Ref. [P 122c] 

(d) U. P. Tenancy Act (17 of 1939), Sec. 206 

(c)— Past transfers are not affected. ^ 

Section 206(c) expressly refers to future trans¬ 
fers only. It cannot be construed as affecting past 
transfers that is as meaning that whenever the 
question of the validity of the sale of a grove prior 
to the enforcement of the U. P. Tenancy Act comes 
before a Court, it is incumbent on the latter to hold 
that the sale is valid, even though under custom 
which was in force at the time of the sale it was 
invalid. [P 122^] 

Dr. Qutubuddin Ahmad —- for Appellant. 

M. Wasim — for Respondent. 

Judgment.—This is a second civil appeal 
in a suit brought by a taluqdar, the Raja 
of Jehangirabad, to recover possession of a h 
grove which was purchased by the defen¬ 
dant-appellant Amjad Ali, on 13th July 1936, 
at a court-auction without his permission 
being given to the sale. The suit was decreed 
by the learned Munsif of Bara Banki and 
this decision was upheld by the learned Civil 
Judge of Bara Banki. The plaintiff-respon¬ 
dent based his case on the wajib-ul-arz of 
the village in question, this being a wajib-ul- 
arz of the first regular settlement. The Courts 
below found on the basis of this wajib-ul-arz 
that there was a custom under which a f> r ° ve * 
holder could not alienate his grove without 
the taluqdar’s permission. It was pleaded by 
the appellant that there had been numerous 
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a cases of such alienation. The instances given 
were all considered by the trial Court which 
found that they had not for the most part 
been proved. The first appellate Court ob¬ 
served that a few stray cases could not over¬ 
ride the entries in the wajib-ul-arz. The 
question of the value to be attached to the 
wajib-ul-arz was carefully considered by the 
learned Civil Judge who pointed out that it 
had been verified by the karinda of the 
talukdar, the p&twari, the chaukidar and 
the tenants. He considered that in these 
circumstances this wajib-ul-arz stood on a 
different footing from other wajib-ul-araiz 
which have been held in some cases to be 
b insufficient to establish custom. 

It was argued in this Court by the learned 
counsel for the appellant that the wajib-ul- 
arz (Ex. l) had not been signed by any one, 
but I find that it, and its verification (Ex. 2), 
are official documents duly recorded at the 
settlement and there is no reason why they 
should not bo accepted as showing that this 
evidence of custom in the village was attes- 
ted by the persons referred to therein. It was 
also argued that although there might be a 
custom established in respect of the parti¬ 
cular groves specified in the wajib-ul-arz, it 
is not proved that that custom extended to 
c all groves in the village. Only thirteen groves 
are specified in Ex. 1 , and the grove under 
consideration, the former number of which 
is 1C7, is not included amongst them. It 
seems probable that this grove was not in 
existence when the wajib-ul-arz was prepar¬ 
ed. It has therefore to be seen whether the 
custom recited in the wajib-ul-arz is of gene- 
ral application to the groves in.the village, 
both to those which existed at the time the 
wajib-ul-arz was drawn up and also to those 
which came into existence thereafter. 

The Settlement Circular No. 20 of 1863 
which gave instructions for the preparation 
d ^ a J l b-ul-araiz directed that under the 
heading grove- a list of all the groves exis¬ 
ting at the time should be given, and their 
tenures fully described, and under what con. 
ditions the privilege of planting and cutting 
groves has to be exercised in future. It must 
be assumed that the wajib-ul-arz under con. 
sideration was prepared according to these 
instructions. That portion of it which relates 
to groves is numbered "vr,” that being also 
the number allotted to the subject of groves 
m the settlement circular referred to The 
paragraph commences by giving details of 
the groves and grove-holders’ area and the 
number of trees in each. There are, as I 
nave said, thirteen altogether and I see no 


reason to doubt that the list is exhaustive. g 
Below the list follow details of the rights 
possessed by grove-holders. We first have a 
statement that the general custom is that 
the planters and holders of the groves take 
a quarter of the produce of the trees of the 
grove. Then there is a condition that they 
cannot sell or mortgage the trees of the grove 
without the permission of the taluqdar, and 
that if there is a sale or mortgage with the 
taluqdar’s permission, 25 per cent, of the 
price has to be paid to him. It is also laid 
down that no riyaya can mortgage or sell 
the land in the grove. Having regard to the 
direction in the settlement circular, that the 
wajib-ul-arz should show under what condi- ? 
tions the privilege of planting and cutting 
groves has to bo exercised in future, I think 
there can be no reasonable doubt that it was 
intended that the conditions in the wajib- 
ul-arz under consideration should apply not 
only to all existing groves but also to all 
groves that should afterwards come into 
existence. 

I was referred, however, to a case of this 
Court A.I.R. 1027 Oudh 297 1 in which it was 
said that the wajib-ul-arz there under con. 
sideration did not record any custom appli* 
cable to groves in the village generally. It 
only recorded the custom applicable to sped. 9 
fied groves. The wajib-ul-arz under consider¬ 
ation in that case is not before me, and it 
may have been justifiable on the language 
of that wajib-ul-arz to draw this conclusion. 

In any event I am of opinion that in the 
present case the wajib-ul-arz read with the 
instructions in the settlement circular refer¬ 
red to establishes that the custom extended 
to all groves in the village and, therefore, 
that grove No. 167 in the present case must 
be held to be governed by those provisions, 
although it was not specified in the wajib- 
ul-arz. I was referred to a large number of 
cases dealing with groves, in some of which . 
it was held that it is the general custom in * 
Oudh that a grove-holder shall not have any 
transferable right therein. But on the view 
which I have taken about the wajib-ul-arz in 
this case it is unnecessary to consider the 
general law applicable to the question. I do 
not consider it necessary to examine further 
the question whether the custom had fallen 
into disuse by reason of the fact that soma 
transfers took place without the talukdair 
taking steps to have them set aside. Only- 
half a dozen transfers in the last 80 years or 
more have been put forw ard. Some of these 

W 14 H\?-. f 19 u 27 0udh a0 7 : 102 I.O. 626 
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<s transfers were not proved, and some were 
shown to be not cases of sale at all. It was 
not shown that any sales took place with the 
knowledge of the talukdar. That is to say.it 
was not shown that the talukdar ever agreed 
to forego his rights under the custom. I am 
satisfied, therefore, that the lower Courts 
were right in holding that the custom had 
not ceased to exist. Learned counsel for the 
appellant raised two questions of law which 
were not included in the grounds of appeal 
or raised at any time previously. The first 
was that the suit was barred by limitation. 
It was said on the authority of the state¬ 
ment in the plaint that the sale took place 
^ on 13th January 193G. The suit was institu¬ 
ted on 17th April 1937. Article 12 , Limitation 
Act, provides a period of one year only for 
a suit to set aside a sale in execution of a 
decree of a civil Court and time runs from 
the date when the sale is confirmed. 

The sale in this case was a court auction 
sale in execution of a decree, but it is not 
clear whether the date given is the date 
when the sale was confirmed. Apart from 
this it appears to bo settled law that Art. 12, 
Limitation Act, does not apply to void 
sales. It has been held that it applies only to 
cases where the plaintiff was a party to the 
c proceedings in which the sale was held. The 
Court has no jurisdiction to sell the pro¬ 
perty of persons who are not parties to the 
proceedings or properly represented on the 
record and as against such persons the sale 
will be a nullity. The learned counsel for 
the appellant cited a very old Madras case of 
1883, 7 Mad. 25S, 2 to the contrary effect, but 
this view is, I think out of date. The learned 
counsel for the respondent referred to 32 Cal. 
29G 3 in support of his contention. I am not 
prepared to hold that the suit was time- 
barred. Finally the learned counsel for the 
appellant contended that under the .new 
d Tenancy Act such a transfer is not illegal 
and that in view of a recent decision of the 
Federal Court it is permissible to raise this 
question now. The reference is to A.I.R. 1941 
F. c. 5. 4 * * The pronouncement relied upon is 

contained in the following headnote: 

The hearing of an appeal under the procedural 
law of India is in the nature of re-hearing and 
therefore in moulding the relief to be granted in a 
case on appeal, the appellate Court is entitled to 
take into account even facts and events which have 

2. (’83) 7 Mad 258, Suryanna v. Durgi. 

3. (’05) 32 Cal. 29G : 32 I. A. 23 : 8 Sar. 734 : 1 
C.L.J. 584 : S C. W. N.201 (P. C.), Kbiarajmalv. 
Daim. 

4. (’41) 28 A.I.R. 1941 F.C. 5:191 I.C. 659: I.L.R. 

(1941) Kar. F.C. 1 : 1940 F.C.B. 84 : 20 Pat. 429, 

Lachroeshwar Prasad v. Keshwar Lai. 


A. I.R. 

come into existence after the decree appealed 
against. Consequently, the appellate Court is com- « 
patent to take into account legislative chances 
since the decision in appeal was given and its 
powers are not confined only to see whether the 
lower Court's decision was correct according to the 
law as it stood at the time when its decision was 
given. 

The view hitherto taken by this Court as 
well as by the Allahabad High Court on the 
question whether an enactment has or has 
not retrospective effect is that in appeal the 
Court has to look to the law which was ap. 
plicable at the date of the institution of the 
suit, and that rights which have accrued to 
parties should not be taken away from them 
in appeal by reason of changes in the law 
which do not expressly have retrospective 
effect. I am of opinion, however, that it is 
unnecessary to consider in this case the 
precise scope of the ruling of the Federal 
Court, and the question whether it overrides 
decisions of this Court on the point, because 
the provision of the U. P. Tenancy Act on 
which reliance is placed expressly refers to 
future transfers only. The provision is con¬ 
tained in cl. (c) of s.20G and reads: 

Notwithstanding anything in this Act, or any 

custom or contract to tho contrary.(c) the 

interest of a grove-holder shall bo transferable by 
voluntary transfer or in execution of a decree of a 
civil or revenue Court or otherwise. 

This cannot, in my opinion, be construed 9 
as affecting past transfers that is as meaning 
that whenever the question of the validity 
of the sale of a grove prior to the enforce¬ 
ment of the U. P. Tenanoy Act comes before 
a Court, it is incumbent on the latter to hold 
that the sale is valid, even though under 
custom which was in force at the time of 
the sale it was invalid. There is, therefore, 
in my opinion no substance in this lost con¬ 
tention. For these reasons I consider that 
the decision of the lower Courts was correct 
and I accordingly dismiss this appeal with 
costs. 

K.S./r.K. Appeal dismissed, h 

(c) Lim. Act — 

(•42) Chitaley, Art. 12 N. 1 Pts. 1 to 3. 

(*3d) Rustomji, Page 599 Pts. f to 3. 
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Sir Jogendra Singli , Et. — Appellant 

v. 

People s Bank of Northern India Ltd. t 

Creditors — Respondents . 

First Appeal No. 43 of 1940, Decided on 5tU 
November 1941. 

(a) U. P. Encumbered Estates Act (25 o 
1934), S. 9 (5)—More than half P® Id b V 
co-debtors — Other co-debtor should be held 

liable for entire balance. 
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Where one of the co-debtors has already paid 
a more than half the amount it is just and equitable 
that he should not bo saddled with further liability, 
and the other co-debtor should be held liable for 
the entire balance. [P 124d] 

(b) Practice—Appeal — Additional evidence— 
Erroneous advice of counsel is no ground. 

Where a litigant on the advice of his counsel as 
to the legal position decides to call no evidence on a 
particular point he should not be allowed to have 
the matter re-opened in appeal on establishing that 
the view previously taken by his counsel was errone¬ 
ous : (’40) 27 A. I. K. 1940 P. C. 90. Expl., and 
Disting. CP 124$] 

Niamaiullah , Akhtar Husain and R. S. Pandcj 

— for Appellant. 

R. B. Lai, Bhaivani Shankar and Harnam 
^ Sundar Lai — for Respondent 1. 

Judgment. — This is an appeal by Sir 
Jogendra Singh against an order passed 
against him by the learned Special Judge, 
First Grade, Kheri, in proceedings under the 
Encumbered Estates Act. The appellant was 
the applicant in those proceedings and the 
respondent, The People’s Bank of Northern 
India (in liquidation), claimed a sum of 
about two lacs from him on the basis of two 
mortgage deeds and a preliminary mortgage 
decree for sale. The decree has been pur. 
chased by the bank from the United Pro- 
vinces Government. The claim was decreed 
c ky the Special Judge for a sum of Rupees 
1,99,476-3-0. This appeal relates only to the 
amount found due from the appellant on the 
decree, this being rather more than Rs. 50,COO. 
The decree, which is dated lSth March 1929 , 
was for a sum of Rs. 1,26,919-8-0 and it was 
passed jointly against the appellant and 
the Shri Maha Lakshmi Sugar Corporation 
situated at Ivhamaria, district Kheri. It was 
in the ordinary form of a preliminary decree 
for sale in a mortgage suit. It provided that 
the amount should be paid by the defen¬ 
dants by 18th May 1929, and that if payment 
was not made the mortgaged property or a 
sufficient part thereof should be sold and 
the proceeds applied in satisfaction of the 
decretal amount. Should the proceeds be 
insufficient the decree-holder could realize 
the balance from the defendants personally. 

The property consisted of agricultural 
machinery, details being given in a schedule 
attached to the claim. The machinery had 
been bought on a takavi loan for Rs. 50,000 
made by the United Provinces Government 
and the appellant and the Sugar Corpora. 
tion had executed a deed in favour of that 
Government, pledging the machinery. The 
decree had been obtained on the basis of 
that deed. The deed has not been exhibited ■ 
in the case. It is stated in the claim made 


by the People’s Bank against Sir Jogendra e 
Singh that the decree was purchased by the • 
bank for Rs. S3.000 and that out of regard 
for Sir Jogendra Singh the bank had agreed 
to realize from the defendants only that 
sum plus Rs. 2000 costs. To this sum has to 
be added interest subsequently accrued. A 
sum of Rs. 69,690 was paid by the Sugar Cor¬ 
poration to the bank and the bank claimed 
a sum of Rs. 50,296-12-1 from the appellant as 
the balance due. All these facts are admitted 
by the appellant. His case is that he was 
merely a surety for the loan of Rs. 50,000 
and cannot be held liable for any portion 
thereof under the Encumbered Estates Act. 

If the appellant was not a surety but a f 
principal in the loan transaction (as the 
Special Judge has found) the separate liabi¬ 
lity of himself and the Sugar Corporation as 
joint debtors has to be determined under 
S. 9 (5), Encumbered Estates Act. If on the 
other hand he was a surety, as is contended 
in this appeal, he may be able to derive 
advantage from one of the provisions to this 
sub-section, namely the proviso which reads : 

Provided that for the purposes of this Act a per- 
son who is liable for debt as a surety shall not be 
deemed to be a joint debtor. 


It is argued that in view of this proviso 
the appellant cannot be found liable for any 
part of the decretal amount in proceedings 
under the Encumbered Estates Act. This is 
not accepted by the learned counsel for the 
respondent who contends that even if the 
appellant is found to be surety and not a 
principal this proviso will not help him. 
One of the arguments put forward to support 
the contentiou is that the proviso contom- 
plates a third party being the surety and not 
the applicant under the Act. Various ques- 
tions arise whatever construction is placed 
on the proviso, but we do not propose to 
discuss them, because after hearing the 
learned counsel for the appellant at length 
we have como to the conclusion that the 
finding of the Court below that the appel. 
Iant is not a surety but a principal must be 
upheld. The Sugar Corporation was not at 
first a party to the proceedings. The issue 
initially lay between the People’s Bank and 
oir Jogendra Singh and was framed by the 
Special Judge thus : 

(a) Is tho applicant a joint debtor for the debt 
decreed on 18th March 1929, (Ex. 6) ? (b) Or only 
a surety as alleged by tho applicant ? (o) [ 'so l 
he not liable for tho debt ? v * °* 13 

On this issue the Special Judge observed: 

t not examined himself nor filed 

tho original deed, nor given any evidence Tho 
decree Ex. 5 shows that i! is agaKimTnd The 
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Corporation. The claimant alleges that it is a joint 
O or several decree making both the judgment-debtors 
equally liable. In the circumstances I find the issue 
against the applicant, and hold that he is a prin¬ 
cipal under the decree Ex. 5. 

In the same order, which is dated Gth 
June 1939, the Special Judge ordered the 
claimant to make the Sugar Corporation a 
party to the proceedings 

for the purpose of apportioning the liability of 
each of the judgment-debtors under S. 9, column 
(sic) 5, Encumbered Estates Act. 

Sub-section (o) of S. 9, to which the Special 
Judge intended to refer, provides that for 
the purpose of determining the liability of 
joint debtors who are not members of a 
b joint Hindu family the Special Judge shall 
make the joint debtors who have not applied 
under S. 4 parties to the proceedings and 
shall hear any objection that they may make 
before recording his finding. The Sugar 
Corporation was accordingly impleaded, but 
did not enter an appearance, and the pro¬ 
ceedings continued ex parte against it. 
Statements were made by counsel of the con¬ 
testing parties on 25th September 1939. The 
claimant’s counsel indicated what the claim 
of the bank was against the applicant, while 
the latter’s counsel re-asserted his conten¬ 
tion that the whole debt was incurred by 
the sugar corporation for the purchase of 
c agricultural machinery, the applicant being 
only a surety. He concluded however by 
saying : 

Under the present circumstances as long as the 
order of the Court stands, the applicant is liable 
to pay half the amount found due under the decree. 

The order referred to is clearly the order 
of Gth June 1939, against which there has 
been no appeal. The order under appeal is 
that passed by the Special Judge on 8th 
January 1940, after hearing parties’ counsel 
at length. This order shows th&t the appel¬ 
lant’s counsel took the same view in argu¬ 
ments before the Special Judge as in his 
statement on 25th September 1939. The 

d Special Judge remarked : . . 

Subject to any decision in appeal (that is against 
the previous order) the applicant's counsel concedes 
that under the circumstances the applicant and 
co-debtor are liable to pay half and half theamount 
found (due) under the mortgage decree. 

The Special Judge proceeded to consider 
the effect of sub-s. (5) of S. 9 of the Act. lie 
pointed out that the co-debtor had already 
paid more than half his share and the 
claimant had claimed only Ks. 50,296 odd 
from the applicant. It seemed just and 
equitable, he observed, that in these circum¬ 
stances the co-debtor should not be saddled 
with further liability, and that the appli¬ 
cant should be held liable for the entire 
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amount claimed from him. It is not disputed 
that if the appellant is held to be a principal e 
this conclusion is justified, but it is argued 
that the Special Judge should not, without 
further enquiry after the co-debtor had been 
impleaded, have accepted the finding of 6th 
June 1939, the co-debtor not being a party 
to the proceedings at that date. 

It is conceded that the appellant did not 
ask for further enquiry or suggest that he 
had any evidence to produce in support of 
his case that he was merely a surety, but it 
is asked that he be given an opportunity to 
produce'such evidence now, as his counsel’s 
admission of liability was made on an er¬ 
roneous view of the legal position. Learned / 
counsel referred to a recent pronouncement 
of their Lordships of the Privy Council in 
1940 O.W.N. 445 1 that an admission of a point 
of law by counsel cannot be binding upon a 
Court, and the Court is not precluded from 
deciding the rights of the parties on a true 
view of the law. We are of opinion that this 
ruling has no application to the present 
case. We cannot hold that it should be so 
construed as to import the proposition that 
where a litigant on the advice of his counsel 
as to the legal position decides to call no 
evidence on a particular point he should be 
allowed to have the matter re-opened in g 


appeal on establishing that the view pre¬ 
viously taken by his counsel was erroneous. 
Apart from this we do not consider that the 
view of the legal position taken by the 
appellant’s counsel was erroneous. So far as 
the matter lay between the appellant and 
the People’s Bank, the decision was conclu¬ 
sive, subject to any appeal which might be 
filed. It was open to the Sugar Corporation 
on being impleaded to make objection, but 
in the absence of any objection there was 
no reason why the question should be re¬ 
opened. The Sugar Corporation was the 
only party that could have any grievance 
and they clearly had none. The learned 
counsel referred to the provisons of R. 5 of 

O. 8, Civil P. C., under which 
every allegation of fact in the plaint, if not 
denied specifically or by necessary implication, or 
stated to be not admitted in the pleading of tno 
defendant, shall be taken to be admitted except as 
against a person under disability. 

This provision is subject to the proviso 
that the Court may in its discretion require 
any fact so admitted to bo proved otherwise 
than by such ad mission. The learned coun- 

Lai. 
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sel asked us to consider the appellant as 
the plaintiff and the Sugar Corporation as 
the defendant in the case, and to find for 
the plaintiff against the defendant because 
the former had made an allegation which 
the latter had not deified. So far as the 
appellant and the Sugar Corporation alone 
are concerned this might be possible, but 
we have also to consider the position of the 
bank, and as between the bank and the 
appellant the former must be considered to 
be the plaintiff and the appellant the defen. 
dant. And before accepting this contention, 
we should have to consider whether we 
should not under the proviso require proof 

6 by the appellant of the fact that he was 
merely a surety, notwithstanding the con¬ 
structive admission arising out of the Sugar 
Corporation's failure to deny the appellant’s 
averment. In view of the failure of the 
appellant to produce any evidence to sup. 
port his contention on the issue framed 
between him and the bank we think that 
such evidence should certainly be required. 
Such evidence on this point as we have 
found on the record supports in our opinion 
the finding that the appellant was a princi¬ 
pal and not a surety in the transaction. 
From the manner in which the appellant's 

c case was placed before us, we were at first 
under the impression that his case was that 
the machinery purchased was machinery to 
be used by the Sugar Corporation in its 
factory, and that the appellant had stood 
surety for the loan in the cause of industrial 
progress (besides being a large share-holder 
in the corporation). But the machinery is 
admittedly agricultural machinery and the 
appellant is a large agriculturist. This is 
cloar from letters on the record which were 
written by him; these containing inter alia 
mention of the fact that he had 1000 acres 
under sugarcane. 

d One of the appellant’s witnesses, a gentle¬ 
man named S Sampuran Singh, a barrister, 
who said that he was a friend of the appellant 
and had known him almost from boyhood 
stated that the People’s Bank had purchas¬ 
ed all this machinery from Sir Jogendra 
Singh in realization (sic) of the decree. 
The witness would appear to have been 

under some misapprehension as to the facts 
tut the evidence indicates that this lifelong 
acquaintance and friend was under the im¬ 
pression that the appellant had a direct in¬ 
terest in the machinery. Finally we may 
refer to two letters, Exa. 29 and 80, written 
ty the appellant on 3rd and 4th March 1932 
respectively in which he referred to the 


decree of U. P. Government and to his liabi- 6 
lity thereunder. In the first letter he says : 

The U. P. decree can be entirely kept out, as I 
hope to pay it up in March, if you will let me know 
what the actual amount is. 

In the second letter, referring to the same 
decree, ho inquires the amount actually 
paid by the bank for it and the interest that 
he has accrued. He adds : 

I will arrange to pay it up before the end of 
March .... I have got Rs. 40,000 ready for pay¬ 
ment immediately if you can let me have this in¬ 
formation today. 

It seems clear from these letters that the 
appellant had no intention at that time of 
putting forward the case that he was liable 
only as a surety and that the Sugar Corpora- / 
tion was primarily liable for the whole 
amount due. For these reasons we are satis¬ 
fied that neither on law nor on fact is there 
any substance in this appeal and we dismiss 
it accordingly with costs. 

k.s./r.k. Appeal dismissed . 
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United Provinces Government in Nazul 
Department —Plaintiff — Applicant 

v. 9 


Church Missionary Trust Association 

Ltd. t London and Allahabad _ 

Defendant — Respondent . 

Civil Misc. Appln. No. 795 of 1941 (filed in F. A. 
No. 135 of 1941), Decided on 5th November 1941, 
for admittance of appeal. 

Limitation Act (1908), S. 5 — “Sufiicient 
cause —Appeal not tiled in proper Court with¬ 
in time on account of.mistaken advice by counsel 
—Mistake not unnatural and no gross negli¬ 
gence on his part—There is sufficient cause. 

Two suits were consolidated and disposed of by 
one judgment. On advice from counsel that both 
appeals lay to the Chief Court, no appeal was filed 
m the District Court to which Court one of the 
appeals actually lay. The mistake was subsequently h 
discovered and an appeal was filed in the District 
Court after the period of limitation with an aDnli- 
cation under S. 6 : w 


Held that both appeals being from one judgment 
and one of those appeals lying to the Chief Court it 
was not unnatural that the counsel should assume 
that they would both be heard by the Chief Court 
Hence there was no gross negligence on the part of 
the counsel concerned. A mistake was made but it 
was in the circumstnncos a not unnatural mistake 
prejud icial to the opposite party has oooun 
red. Therefore there was sufficient causo within 
meaning of S. 5 for not filing the appeal in the Dk 
trl J t Court within tbo prescribed period : (‘ 37 ) 24 
A.I.R. 1937 P.C. 276, Applied; Case Za riferZ 

„ _ . tP 127.7; P 123o] 

H, R % Ohose — for Applicant. 

R. B. Lai and M.M. LoJ — for Respondent. 
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a Order.— This is an application under s. 5 , 

Limitation Act, in respect of an appeal, 
which, by an order of this Cdurt, has been 
withdrawn from the Court of the District 
Judge of Lucknow. The order of this Court 
is that the appeal shall be decided by this 
Court with another connected appeal, that is 
if the application under S. 5 is allowed. The 
circumstances under which this application 
has been made are these : The suit was 
instituted in the Court of the Civil Judge, 
Lucknow, by the applicant, that is the U.P. 
Government in the Nazul Department, Luck, 
now, against the Church Missionary Trust 
Association Ltd., London and Allahabad. The 
b suit was for arrears of rent and ejectment, 
and court-fee was paid thereon accordingly, 
that is according to S. 7 (xi) CC, Court-fees 
Act. The valuation was Rs. 3S90-13-0. Another 
suit relating to the same property was insti¬ 
tuted by the Church Missionary Trust Asso¬ 
ciation Ltd., against the U. P. Government 
in the Nazul Department for a declaration and 
possession. This suit was valued at Rupees 
1,40,385-0-6. The suits were consolidated and 
disposed of by one judgment dated 13th 
January 1941. The suit of the U. P. Govern¬ 
ment was dismissed and that of the Church 
Missionary Trust Association Ltd., decreed. 
c The U. P. Government in the Nazul 
Department desired to file appeals against 
the decrees passed in each case. The appeal 
in the first suit lay to the District Judge 
and in the other to this Court. It was, how¬ 
ever, at first assumed that both appeals 
would lie to this Court, being from the same 
judgment. Subsequently, it was discovered 
that this view was mistaken, but the dis¬ 
covery was not made in sufficient time and 
accordingly the appeal with which we are 
concerned was instituted in the Court of the 
District Judge with this application under 
S. 5. The appeal in the other case was insti¬ 
tuted in this Court on 12th July 1941, on the 
* reopening of the Court after the vacation 
and was within time. The only question for 
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reference to the valuation it would have 
been seen at once that the appeal lay to the e 
District Judge. 

If we had merely rulings of this Court to 
guide us we think that we should be bound 
to hold that there was not sufficient cause 
within the meaning of S. 5. We have, how¬ 
ever, been referred also to certain decisions 
of the Privy Council, one of which overruled 
a decision of this Court. The earliest case 
to which we were referred was one of the 
Court of Judicial Commissioner of Oudh, 

10 O. C. 291. 1 In this case the application was 
allowed because the appellant had acted 
bona fide on the advice of his counsel, as 
the question of forum was not free from / 
difficulty, and as the counsel had acted with 
due care and attention. An application under 
S. 5 was allowed by a Bench of this Court 
in 1930 in A.I.R. 1930 Oudh 49, 2 on very simi¬ 
lar grounds. It is not stated in this case that 
the question of forum was not free from 
difficulty, but it is stated that the counsel 
gave advice with due care and attention. In 
9 Luck. 193 3 a Full Bench of this Court laid 
down the principle that an appellant is not 
entitled to the benefit of S. 5 where he has 
acted in good faith on the advice of a coun¬ 
sel, which advice has been given honestly, 
though negligently. The Court must be g 
satisfied that the advice was given with due 
care and attention. This principle was fol¬ 
lowed in 11 O.W.N. G53. 4 On the other hand, 
a Full Bench of the Allahabad High Court 
in 44 ALL. 636, 6 held that an honest mistake 
on the part of a litigant caused by the erro¬ 
neous advice of his counsel as a result of 
which an appeal was not filed within the 
period of limitation, is a good ground for 
the application in his favour of the provi¬ 
sions of S.5. There was no suggestion in this 
case that the question of forum presented 
any difficulty, and the decision was based 
mainly on the view that the standard of ^ 
efficiency attained by the mufassil bar was 
not such as to justify the enforcement of the 


consideration is whether there w’as sufficient 
cause for not filing the appeal in the Court 
of the District Judge within the prescribed 
period. It is conceded that there was no 
justification for thinking that the appeal 
would lie in this Court apart from the fact 
that it was against a judgment against which 
an appeal lay also to this Court, and apart 
also from the fact that the value of the pro¬ 
perty was nearly l£ lacs. The fact that the 
valuation of the suit was less than Rs. 5000 
was lost sight of. There can be no doubt 
that had the question been considered with 


strict English rule._ 

1. (*07) 10 O. C. 291, Nawab Mirza Muhammad 
Bakar Ali Khan v. Muhammad Bakar. 

2. (’30) 17 A.I.R. 1930 Oudh 49 : 124 I. C. 302 : 6 
O. W. N. 1042, Chhotey Lai v. Mt. Devi Bnj 

3^1*33) 20 A.I.R. 1933 Oudh 523 : 146 I.O. 127 : 9 
Luck. 193 : 10 O. W. N. 1154 (F. B.), Mithoo Lai 
v. Jamna Prasad. noo , 

4. (’34) 21 A.I.R. 1934 Oudh 360 : 149 L O. 239 . 
11 O. W. N. 653, Rajendra Bahadur Singh v. 

Rajeshwar Bali. ^ . .. 

5. (’22) 9 A. I. R. 1922 All. 490 : 68 I. C. 812 . 44 
All. 636 : 20 A. L. J. 674 (F. B.), Shib Dayal v. 
Jagannath Prasad. 
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We will now consider the pronouncements 
0 of their Lordships of the Privy Council on 
this question. In 44 I.A. 21S,° it was said that 
the judicial discretion given by S. 5, Limita¬ 
tion Act, to admit an appeal after the pres¬ 
cribed period of limitation should be exercised 
if the appeal has been prosecuted with due 
diligence; the time occupied by an applica¬ 
tion in good faith for review, although made 
upon a mistaken view of the law, should be 
deemed as added to the period allowed by the 
Act. We do not think that this pronounce¬ 
ment is of any assistance in the present case; 
it applies to quite different circumstances. In 
4GI.A. 15, 7 the facts were not unlike those in 
b the present case. An appeal which lay to the 
District Court was presented, under compe¬ 
tent legal advice, to the High Court; the 
memorandum was returned for presentation 
in the District Court. At the time of presen¬ 
tation an appeal to the District Court was 
time-barred but an appeal to the High Court, 
if it lay, would have been in time. The Dis¬ 
trict Judge admitted the appeal without 
prejudice to the question of limitation. The 
appeal was afterwards transferred to the 
High Court, which made an order under 
S. 5, Limitation Act, that there was suffi¬ 
cient cause for the delay. In upholding this 
c order their Lordships observed : 

The fact that the defendants had acted on mis¬ 
taken advice as to the law in appealing to the 
High Court in 1910 did not preclude them from 
showing that it was owing to their reliance on that 
advice that they had not presented the appeal to 
the Court of the District Judge within the pres¬ 
cribed period of limitation. 

But the case on which the learned coun¬ 
sel for the applicant mainly relies is that in 
1937 o.w.N. 77 1 8 in which their Lordships of 
the Judicial Committee overruled the deci¬ 
sion of this Court to which reference has 
been made. In this case the appeal which 
was valued at Rs. 1000, was brought in the 
d Court of the District Judge. Objection was 
taken that the true value was in excess of 
Rs. 5000. The District Judge upheld this 
objection and directed that the memoran¬ 
dum of appeal be returned to the appellant 
for presentation to the Chief Court. It was 
so presented, but as the period of 90 days al- 
l owed had expired the appellant presented 

4 A. I. R. 1917 P. 0. ffi6 : 42 I. C. 48 • 45 
Cal. 94 : 44 I. A. 218 : 104 P. R. 1917 (P.O.), Brij 
Indar Singh v. Kanshi Ram. J 

7. (’18) 5 A.I.R. 1918 P. C. 135 : 52 I. C. 897 • 43 

K;S 6 Be. 4 i A - 16(p - c ‘ ) ' 8anderbai v - bo1 - 
Bahadur Singh v. Rajeshwar Bali. 


with his appeal an application under S. 5. 
Their Lordships observed : 

Upon the footing that the appeal lay to the Chief 
Court the appellant cannot be charged withdilatori- 
ness as he challenged the Assistant Commissioner’s 

decision within a month.It is not disputed 

that in valuing the suit for the purposes of his ap¬ 
peal the appellant acted in good faith on the advice 
of counsel honestly given .... and the appeal was 
brought in the Court which required the greater 
degree of diligence. The Chief Court’s refusal to 
admit the appeal was based on the view that coun¬ 
sel 'did not exercise due care and attention and 
acted with gross negligence in the matter.’ If this 
opinion be correct, their Lordships will assume 
that ip the present case it would suffice to justify 
the dismissal of the appeal. It clearly involves, 
however, that the view taken was not such as could 
have been entertained by a competent practitioner f 
exercising reasonable care. 7 

After examining the facts of the case 
their Lordships observed : 

In these circumstances it does not appear to their 
Lordships that the view taken by the appellant's 
counsel was unreasonable or that he can be deemed 
to have been negligent in valuing the appeal; to 
describe bis action as 'gross negligence’ is in their 
Lordships' view to visit him with a censure un¬ 
deserved. 

Their Lordships concluded : 

Mistaken advice given by a legal practitioner 
may in the circumstances of a particular case give 
rise to sufficient cause within the section, though 
there is certainly no general doctrine which saves 
parties from the result of wrong advice. In the cir¬ 
cumstances of this case the respondents had very 9 
little reason to complain of the delay, and the bona 
fides and diligence of the appellant cannot be 
impugned. 

The latter observations would be appli. 
cable to the present case. Both appeals being 
from one judgment and one of those appeals 
lying to this Court it was not unnatural that 
the appellant should assume that they would 
both be heard by this Court, as in fact they 
will be, should this application be allowed. 
An affidavit has been filed by the Govern¬ 
ment Pleader of Lucknow in which he states 
that in recommending appeals in these cases 
he stated in his note to the Government 
that the appeals could be filed in the Chief h 
Court on 12 th July when the Court re 
opened after the vacation. He added that in 
determining the jurisdiction of the Court 
before which the appeals were to be filed and 
m computing the period of limitation he 
and Mr. Naziruddin, special counsel were 
guided by the valuation of the property in 
dispute in the two cases that had been con¬ 
solidated and heard together and deoided by 
one judgment of the lower Court, and as 
the appeal in the other case was to be filed 
before the Chief Court he was of opinion 
that the appeal in other case also was to be 
filed in the same Court "as the two appeals 



128 Oudh 


Babu Ram v. Emperor (Agarwal J .) 


a will be heard together and decided by the 
same Court,” We are satisfied that there 
was in these circumstances no gross negli¬ 
gence on the part of the counsel concerned. 
A mistake was made, but it was in the cir¬ 
cumstances a not unnatural mistake. No 
delay prejudicial to the opposite party has 
occurred. We are of opinion that the facts 
shown constitute sufficient cause within the 
meaning of S. 5 and we accordingly extend 
the period of limitation under that section 
and admit the appeal. 

K.S./R.K._ Ap plication allowed . _ 

Lim. Act — 

(’42) Chitaley, S. 5 N. 13 Pts. 3 to 5. 
fc (’38) Rustomji, Addenda Pages XVIII to XIX. 
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Babu Bam — Applicant 

v. 

Emperor through Babu Brag Narain 
and another — Opposite Party. 

Criminal Ref. No. 35 of 1941, Decided on 11th 
November 1941, reference made by Addl. Sess. 
Judge, Bahraich D/- 29th August 1941. 

Criminal P. C. (1898), S. 523—No offence in 
respect of property seized proved—It should be 
given back to person from whose possession it 
was seized. 

The property seized during the investigation of a 
crime should except in exceptional cases be restored 
to the person from whose possession it was taken. 

[P 129c) 

Certain ornaments were seized by the police from 
the possession of pawnees on the ground that the 
pawnor had committed the offence of breach of trust 
in respect of that ornament. It was not proved that 
any offence was committed nor was the pawnor 
prosecuted. On an application by the owner of the 
ornament, the Magistrate ordered it to be given to 
him : 

Held that the Magistrate ought to have directed 
delivery of it to the pawnees from whose posses¬ 
sion it was seized and not to the rightful owner : 
Case law referred . [P 128e,J»] 

K, P. Misra — for Applicant (Babu Ram). 

E. N. Misra for Dr. J. N. Misra — 

for Opposite Party Nos. 1 and 2. 

Order _This is a reference by the Addi¬ 

tional Sessions Judge of Bahraich. It arises 
out of the following facts : A report was 
made on llth October 1940, at the police 
station at Bahraich by one Madan Mohan 
Lai that the wife of one Mahngay Lai had 
borrowed some ornaments from his women¬ 
folk and then pawned them with Mt.Raghu- 
bar Dai and Babu Bam and hence commi tted 
an offence under S. 420, Penal Code. A simi¬ 
lar report was made the same day by Babu 
Prag Narain, pleader. The police after in¬ 
vestigation submitted a final report in Febru- 


A. I. R. 

ary 1941. The ornaments pawned with Mt. 
Raghubar Dai and Babu Ram were taken 
by the police from their possession and given 
in the custody to one Lala Kailask Nath. 
On 17 th June 1941, Madan Mohan applied 
that he should get back his ornaments. The 
Sub-Divisional Officer to whom the applica¬ 
tion was made asked the kotwal to report. 
He reported as follows : 

The final report in this caso has been submitted. 
The property was recovered at the instance of the 
accused who had pawned it with two money lenders. 
The money lenders also derived some wrongful 
gain by accepting the ornaments on an advance of 
a very low amount. Both of them are considered to 
be in league with the accused who appears to be a 
professional cheat. She has escaped chalan because 
she has levelled up the money lenders. It is in 
their best interest to favour the accased so they 
did. The accused had admitted in writing in a 
half-hearted tone the unlawful retention of those 
ornaments. By investigation it has been proved be¬ 
yond doubt that the ornaments belonged to Madan 
Mohan and the other complainant. It is therefore 
requested that same may be ordered to be given to 
the complainants who are the rightful owners of it. 

The Sub-Divisional Officer passed the fol¬ 
lowing order: "Return these to the rightful 
owner.” Two applications were made to the 
Additional Sessions Judge of Bahraich, one 
by Mt. Raghubar Dai and another by Babu 
Ram that the order of the Sub-Divisional 
Officer be set aside and they be given the 
ornaments pawned with them. The learned 
Additional Sessions Judge has recommended 
that the ornaments be made over to Mt. 
Raghubar Dai and Babu Ram. Chapter 43, 
Criminal P. C., deals with the disposal of 
property. The only section which applies to 
the present case is S. 523. Clause (l) of that 

section runs as follows : 

The seizure by any police officer of property taken 
under S. 61 or alleged or suspected to have been 
stolen or found under circumstances which create 
suspicion of the commission of any offence shall be 
forthwith reported to a Magistrate who shall make 
such order as he thinks fit respecting the disposal 
of such property or the delivery of such property to 
the person entitled to the possession thereof or if 
such person cannot be ascertained, respecting the 
custody and production of such property. 

The police took the ornaments from the 
possession of Mt. Raghubar Dai and Babu 
Ram suspecting that an offence of criminal 
breach of trust had been committed in res¬ 
pect of them by the wife of Mahngay Lai. 
The Magistrate ought to have ordered the 
delivery of the property to the person en¬ 
titled to possession thereof and not to the 
rightful owners. The property was taken 
from the possession of Mt. Raghubar Dai 
and Babu Ram and it has to be seen whe¬ 
ther they are entitled to possession. It ap- 
pears that the Magistrate passed the order 
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very summarily without giving any cousi- 
<1 deration to the matter. It was held in 
A. I. R. 1927 Mad. 797 1 that where title to 


seized property is doubtful, it should bo 
returned to the person from whom it was 
seized unless there are special circumstances 
which render such a course unjustifiable. 
Again, it was held in A.I.R. 1931 Mad. 17- that 
where no crime is made out, the Magistrate 
should return the property to the party from 
whom it was taken unless there are special 
circumstances which would render such a 
course unjustifiable. 

The case reported in A.I.R. 1932 Mad. 42S 3 
is on all fours with the present one. In that 
6 case the view taken in the two previous 
Madras cases quoted above was followed and 
it was further held that the pawnee acquires 
good title to the goods if he acts in good 
faith and without notice of the pawnor’s 
defect of title though the pawnor obtained 
possession by cheating or fraud. In another 
Madras case, A.I.R. 1939 Mad. 305, 4 the police 
seized some property from the accused but, 
after investigation, dropped the proceedings 
holding the case to be of a civil nature. 
It was held that the property must bo re¬ 
turned to the person from whom it was 
seized. It was also decided in A.I.R. 19S2 Mad. 
c 4956 fc ^at under s. 517 except in exceptional 
cases the simple rule should be that if no 
crime is made out, the Magistrate should 
return the property to the person from whom 
it was taken. This principle ought to apply 
to a case under S.523 also. In A.I.R. 1937 
Rang. 42, the owner of paddy sent some 
baskets of it along with the serang of a boat 
to be delivered to certain persons. The serang 
in violation of the trust sold the paddy to 
some other person and absconded whereupon 

•!u°iT Der tho lodged a complaint 
with the police under s.403. The Magistrate 

m the absence of the accused proceeded 
under 8.612 ( 1 ), Criminal P. C., and at the 
conclusion of the proceedings ordered the 
vendee of the paddy to deUver it to the 
owner of it. It was held that the Magistrate 


* 27 ) 14 A - 192 7 Mad. 797 : 104 I C 719 
28 Cr. L . J 879 : 63 M. L. J. 309 : 50 Mad 916 
Srinivasa Moorthi v. Narasimhalu Naidu 

2. ( 31) 18 A.I.R. 1931 Mad. 17 : 129 I C 458 • 35 
Cr.L.J.355:69 MX.J.901,V.K.Yiyanuri v 

3. (’32) 19 A.I.R. 1932 Mad. 428: 138 I.C. 126* 3* 
c r L J. 639 : 62 M.L.J. 632, Devidan v jlnaki 

4 r t 9 t 2 0 6 aM ,R ' 1939 905: *85 I.C. 440: 41 

Cr.L.J. 203, In re Subbayya. 

5. ('32) 19 A.I.R. 1932 Mad. 496: 189 I C 340- aq 

R Cr /»« 7 \ , o? 3 l Lakshmana Dorftiv - Arunagiri Chetty 
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could not decide disputed facts between the Q 
contending parties under S.512 (l) and deli¬ 
ver possession to the owner of the paddy and 
that on the admitted facts the person enti¬ 
tled to immediate possession of it was the 
vendee and possession must be given to him. 

The principle deducible from these cases 
is that the property seized during the in¬ 
vestigation of a crime should except in ex¬ 
ceptional cases be restored to the person from 
whose possession it was taken. In A.I.R. 1932 
Mad. 42S 3 it was held that the pawnee is en¬ 
titled to get back the property even though 
the pawnor may have acquired it by cheat¬ 
ing. In 5 o.w.N. 281 ' two persons were pro¬ 
secuted for criminal breach of trust. They / 
were convicted and the property in respect 
of which the offence was committed was 
ordered to be handed over to the owner and 
not to the pawnee with whom the accused 
had pawned it. According to this case also, 
it must be shown that an offence has been 


committed in respect of the property. In the 
present case there was nothing before the 
Magistrate to show that an offence of crimi¬ 
nal breach of trust had been committed by 
the wife of Mahngay Lai. The police had 
submitted a final report and the kotwal no 
doubt reported that the pawnees were in 
league with the accused who appeared to be g 
a professional cheat but still he did not cha- 
lan the accused. Reliance is placed on the 
report of the kotwal that the accused admit¬ 
ted in writing in a half-hearted tone the 
unlawful retention of the ornaments. This 
portion of the report is very vague and it 
does not show that the accused had commit¬ 
ted the offence. If she had committed the 
offence there was no reason for the police 
not to prosecute her. There was nothing 
before the Magistrate on which he could hold 
that an offence had been committed in res¬ 
pect of the property and so he ought to have 
ordered that it be given back to the persons 
from whose possession it was taken. I agree ** 
with the view taken by the learned Addi¬ 
tional Sessions Judge. I accept the reference, 
set aside the order of the Magistrate that 
the property be handed over to Babu Prag 
Narain and Madan Mohan and order that it 
be handed over to Jit. Raghubar Dai and 
Babu Ram. 

K.s./r.k. Reference accepted. 

7, (?28) 15 A.I.R. 1928 Oudh 277: 112 1.0 103- 3 

^ 81 : 29 983, Maho- 

_moa HaarHusam v. Emperor. 

Cr P M 

(’41) Chiialey, S. 523, N. 6, Pt. 3. 

C4I) Ultra, Page 1608, Note 1864. 
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Noor Mohammad — Complainant _ 

Applicant 

v. 

Imtiaz Ahmad and another — Accused 

— Opposite Party. 

Criminal Revn. Appln. No. 6-5 of 1941, Decided 
on 7th November 1941, for revision oi order of 
Sess. Judge, Lucknow, D/- 24th January 1941. 

(a) Criminal P. C. (1898), S. 439 — Revision 
against acquittal. 

A revision at the instance of a private person 
against an order of acquittal is an extraordinary 
remedy. (p 131 d) 

(b) Criminal P. C. (1898), S. 540 — Power is 
discretionary. 

The powers given to a Court under S. 540 are 
discretionary and it cannot be forced to exercise 
them at the bidding of any of the parties. [P 132c] 

(c) Evidence Act (1872), S. 6—Res gestae — 
When statements can be admitted as res gestae 
explained — Bare statement of complainant 
made to another after complaint is not admis¬ 
sible. 

In order that statements might be admissible as 
res gestae they should be contemporaneous with 
the transaction in issue, that is, the interval should 
not be such as to give time or opportunity for fabri¬ 
cation and they should not amount to a mere 
narrative of a past occurrence. They are admitted 
when they appear to have been made under the 
immediate influence of some principal transaction 
relevant to the issue and are so connected with it 
as to characterise or explain it. A bare statement 
of the complainant made to another after the com¬ 
plaint to police has been made is not admissible. 

[P 132c,/] 

(d) Criminal P. C. (1898), Ss. 256, 252—Com¬ 
plainant has right to examine witnesses only 
till accused is called upon to enter upon his 
defence. 

The complainant has a right to examine witnes¬ 
ses only till the accused is called upon to enter upon 
his defence. Where the accused were ordered to 
produce their evidence on a certain day and they 
had also been examined, the complainant has no 
right to produce any evidence. [P 134d] 

(e) Criminal P. C. (1898), S. 439 — Revision 
against acquittal—Interference in — When will 
be made stated. 

The High Court will not on an application in 
revision against an acquittal treat the case before 
it as a case for appeal and it will not be prepared 
to interfere unless there are exceptional matters 
compelling it to do so, as for example the Magistrate 
does not appear to have exercised an impartial 
judicial mind in considering evidence, where he 
has entirely left evidence out of consideration or 
has relied upon evidence which is not to be found 
on the record : (’41) 28 A.I.R 1941 Oudh 7, Foil. 

[P 135*,/] 

E. F. Bahadurji and H.H. Zaidi — 

for Applicant. 

G. G. Chatter ji — for Opposite Party 1 and 2. 

Order. — This is an application in revi¬ 
sion under s. 435, Criminal P. C., against an 
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order of a Magistrate acquitting the opposite 
parties, Imtiaz Ahmad and Mushtaq Ahmad. e 
The applicant was the complainant. He ap¬ 
plied in revision against the order of acquit, 
tal, which was passed on 23rd December 1940 , 
to the learned Sessions Judge of Lucknow 
who summarily rejected the application. 
The facts giving rise to this application are 
as follows: One Haji Mohammad Ismail was 
a retired jemadar of the Chief Court. He 
had a sister Mt. Sikandar Begam and first 
cousin’s daughter of Mt. Hydri who was 
married to the accused Imtiaz Ahmad. This 
accused is also the grandson of Nawab Begam 
who was the sister of Lokmanuddin Khan, 
Mt. Sikandar Begam’s husband. The other / 
accused Mushtaq Ahmad is the uncle of 
Imtiaz Ahmad. Mt. Sikandar Begam went 
to Mecca in the year 1929 but before going 
there she made a will on 2lst March 19*29, 
under which she gave one kothi No. 21, Clyde 
Road, to Haji Mohammad Ismail and a 
house to the son and daughter of the accused 
Imtiaz Ahmad. She made a waqf of one-half 
of kothi No. 20, Clyde Road, and appointed 
Haji Mohammad Ismail its mutawalli. Mt. 
Sikandar Begam did not return to India 
from the pilgrimage and died in Mecca. 
Haji Mohammad Ismail sold kothi No. 21 in 
1935 for Rs. 2G.000 and out of the proceeds g 
he made a fixed deposit of Rs. 10,000 in the 
bank and purchased postal cash certificates 
of the face value of Rs. 10,000. He suffered 
from some kind of heart disease and he wa3 
very ill in October 1936. He had made a 
complaint on 28th October 1936, against 
three persons, the present two opposite 
parties and one Pandit Sheo Narain Bajpai 
advocate. The prosecution case is that 
Imtiaz Ahmad told Mohammad Ismail on 
13th October 1936 that he had wired to his 
uncle Mushtaq Ahmad who was a sub-inspec¬ 
tor and in service in Sultanpur, to come 
to Lucknow where Mohammad Ismail and ^ 
Imtiaz Ahmad lived, that when Mushtaq 
Ahmad came he and Imtiaz Ahmad told 
Mohammad Ismail that it was in the in¬ 
terest of his wife Zubaida Begam to with¬ 
draw all the money from the bank and the 
post office and invest it in some property. 
The next day that is on 14th October 1936, 
they again impressed on Mohammad Ismail 
the desirability of investing the money in 
some property and the latter agreed to 
follow their advice. On 25th October 1936, 
all the three accused persuaded Haji Moham¬ 
mad Ismail to let them go and bring the 
money from the bank and they according y 
went’to the bank but the bank refused to 
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a give the money as it was in fixed de¬ 
posit. They thereupon induced Mohammad 
Ismail to have postal certificates cashed 
and accused 3, Pandit Sheo Narain advocate 
dictated a letter of authority in favour of 
Imtiaz Ahmad and it was written by Mush- 
taq Ahmad. One Nadir Ali an employee of 
the post office was sent for, and he signed 
that authority and the three accused and 
Nadir Ali and one Abdul Jabbar went to 
the post office but the postmaster of the 
Chief Court post office told them that he 
had not sufficient money with him and 
they should come the next day. Accused i 
cashed the certificates on lGth October for 
b Rs. 8G25. Though an assurance had been 
given to Mohammad Ismail that the money 
would be brought to him, accused l took 
it to his house. Abdul Jabbar informed 
Mohammad Ismail of it and ho at once 
went to the house of Imtiaz Ahmad. The lat¬ 
ter was not found but his wife handed over 
the money through one Dr. Mahmud Ali to 
Haji Mohammad Ismail but when the notes 
were being counted, accused l turned up and 
snatched them away. 

A report was made by Haji Mohammad 
Ismail on 16th October 193G at 3-45 P. m. Ho 
followed it up with a complaint on 28 th 
c October 1936. He was examined on 10th Nov¬ 
ember 1936 but he died on 2lst November 
1936. After his death his wife’s brother 
Mohammad Yusuf Ali prosecuted the ac- 
cusod, and the City Magistrate, Mr. Charles 
discharged Pandit Sheo Narain, advocate 
and Mush taq Ahmad but framed charges 
under S.406 against Imtiaz Ahmad on 5 th 
October 1937. Yusuf Ali applied in revision 
to this Court against the order of discharge 
and Ziaul Hasan J. upheld the order of dis- 
charge so far as Sheo Narain Bajpai was 
concerned but set it aside so far as Mushtaq 
Ahmad was concerned on 29th August 1938 
d Afte . r th ‘9 order of this Court Mr. Charles 
wroto to the District Magistrate that the 
case might be transferred to some other 
Magistrate and he ordered on 2Gth Septem- 
ber 1938, that it be heard by Mr. Kirmani. 
Mohammad Yusuf Ali moved the Chief Court 
for the transfer of the case from the Court 

Kl ™ and his application was 
granted and the ewe was then transferred 
to the Court of Mr. Wahid Ahmad who 
eventually disposed of it. His order is the 
subject-matter of this revision. I may say 
at the outset that a revision at the instance 
Ola private person against an order of ac- 

.? an extraord ioary remedy. There is 
the further fact in this case that the com 


plaint originally made on 28th October 1936, e 
was eventually disposed of by the Magistrate 
on 23rd December 1940, that is after more 
than four years. The first witness examined 
by Mr. Wahid Ahmad was on 6th June 1939, 
and the proceedings in his Court alone were 
pending for more than a year and a half. It 
may be mentioned that Yusuf Ali also died 
during the pendency of the proceedings before 
Mr. Wahid Ahmad and the present applicant 
Noor Mohammad was substituted in his 
place. The defence of Imtiaz Ahmad is that 
Mt. Sibandar Begam told Haji Mohammad 
Ismail in Mecca that he should give half of 
the property which he might have at the 
time of his death to the children of Imtiaz / 
Ahmad and accordingly Haji Mohammad 
Ismail promised to give Rs. 10,000 and rs. 500 
more for the expenses of his daughter’s 
marriage, that he accordingly gave him the 
money, Rs. 8025 in postal certificates by giving 
him authority to withdraw that money from 
the post office and be had promised to give 
him the balance also, that the present appli. 
cant Noor Mohammad who is the husband 
of Zubaida Begam’s sister asked him to give 
the money withdrawn from the post office 
to Zubaida Begam as the money from the 
bank could not be withdrawn but he refused 
and thereupon he persuaded Haji Mohammad g 
Ismail to turn against him and got a report 
made against him, that Haji Mohammad 
Ismail made a will on 2 lst October 1936 under 
which ho gave the house, which Sikandar 
Begam had given to Imtiaz Ahmad’schildren, 
to his wife and gifted the other property 
also to her and that he thereupon had a 
quarrel with Mohammad Ismail and the 
latter was then made to file a complaint 
against him on 28th October 1936. 

The story that Mohammad Ismail had 
gi\en Rs. 8625 to Imtiaz Ahmad Khan is 
denied on behalf of the prosecution and it 
is said that Mohammad Ismail was displeased 
with Imtiaz Ahmad and the money was ^ 
withdrawn in order to invest it in some pro¬ 
perty in the name of Zubaida Begam. The 
real point for consideration in this case is 
whether Mohammad Ismail had given the 
authority to Imtiaz Ahmad to withdraw the 
money on his behalf and to hand it over to 
him or whether he had given it to Imtiaz 
Ahmad to enable him to realise the money 
for himself. The learned Magistrate dealt 
with the evidence of the parties and came 
to the conclusion that Haji Mohammad 
Ismail had given Rs.8625 to Imtiaz Ahmad 
m pursuance of the wishes of Mt. Sinkandar 
Begam. One of the grounds taken in revision 
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and which has been pressed on behalf of the 
applicant is : 

That the Court below erred in law in rejecting 
the two applications of the applicant dated 7th 
November 1940, for summoning witnesses under 
S. 256, Criminal P. C., and has thus shut out the 
best possible evidence for proving the guilt of the 
accused especially when two witnesses Khan Bahadur 
Syed Ainuddin and Dr.-Mahmud All Khan had 
been summoned by Mr. Charles City Magistrate 
under S. 540, Criminal P. C. 

I have mentioned that the prosecution 
began on 6th June 1939. The charge sheet 
under S. 406 was framed against Imtiaz Ali and 
one under Ss. 406/109 and 420 against Mushtaq 
Ahmad on 15th May 1940. The accused 
wanted to cross-examine the prosecution wit¬ 
nesses under S. 250 and the cross-examination 
of Mt. Zubaida Begam one of the prosecution 
witnesses was finished on 7th November 1940. 
12th November 1940 was fixed for the exa¬ 
mination of the accused and the defence. 
On 7th November, the accused stated that 
they wanted to cross-examine one prosecution 
witness Mr. Charles Mayno and the pro¬ 
secution also wanted to produce some evi¬ 
dence. The applicant's grievance is in respect 
of the refusal of the two applications made 
on 7th November 1940. When this case was 


This statement of Syed Ainuddin is hardly 
admissible in evidence. It appears to have fl 
been made after the report had been made 
by Haji Mohammad Ismail to the police. 
The bare statement of a complainant made 
sometime after the occurrence is not admis¬ 
sible in evidence. We do not know what time 
after the report the first statement was made 
to Syed Ainuddin and the second was pro¬ 
bably made after the complaint had been 
filed. The learned counsel for the applicant 
argues that the statement would have been 
admissible on the principle of res gestae. 
The declarations in order that they might be 
admissible as res gestae should be contem- 
poraneous with the transaction in issue, that / 
is, the interval should not be such as to give 
time or opix>rtunity for fabrication and they 
should not amount to a mere narrative of a 
past occurrence. They are admitted when 
they appear to have been made under the 
immediate influence of some principal trans¬ 
action relevant to the issue and are so 
connected with it as to characterise or ex¬ 
plain it. I do not think that the statement 
of Haji Mohammad Ismail made to Syed 
Ainuddin would have been admissible in 
evidence. His statement rather supports the 


with Mr. Charles he had examined Syed 
Ainuddin and Dr. Mahmud Ali under S. 540, 
Criminal P. C. In one of these applications, 
it was prayed on 7th November that these 
two witnesses also be examined under S. 540. 
The Magistrate passed the following order. 
“I am not going to summon any witness 
under S. 540, Cr. P. C. File.” The powers 
given to a Court under S. 540, Criminal P. C., 
are discretionary and it cannot be forced to 
exercise them at the bidding of any of the 
parties. The evidence of these two gentlemen 
is before me and I do not think that it would 
help the prosecution case materially. Syed 
Ainuddin states that Haji Mohammad Ismail 
came to him and told him that he had been 
deprived of about Rs. 10,000 by Imtiaz Ahmad, 
that Mohammad Ismail again came to him 
and told him that he had either filed a com¬ 
plaint or made a report against Imtiaz 
Ahmad and that after having robbed him 
Imtiaz Ahmad was still persisting in robbing 
him of what he still had with him, that after 
this he (the witness) once visited Mohammad 
Ismail and then the latter told him that 
Imtiaz Ahmad was making his (Ismail’s) 
life miserable and that the witness said he 
would take steps to have his money recovered 
and thereujxm Mohammad Ismail said. Let 
that matter go. I have forgiven it but he 
should not touch what is left.” 


accused’s theory that after getting Rs. 8625 
Imtiaz Ahmad was pressing for the balance g 
of Rs. 10,500 also and it was that demand 
that was troubling Haji Mohammad Ismail. 
The statement that he had forgiven Imtiaz 


Vhmad for his taking away Rs. 8625 is very 
iignificant. It only showed that he was not 
:een on pressing his complaint if Syed 
Vinuddin visited him after the complaint 
vas made, and that he was not at all keen 
>n making the complaint if Syed Ainuddin 
;aw him before it was filed. 

It thus appears that Haji Mohammad 
[smail had no mind to make a complaint in 
he beginning though he had made a report, 
mt when he made the will of 21st October 
>f the house given to Imtiaz Ahmad’s child- 1 
•en, in favour of his wife and Imtiaz Ahmad 
ricked a quarrel with him he was forced to 
nake a complaint on 28th October. The 
)ther witness whom the complainant wanted 
;o be examined under S. 540 was Dr. Mahmud 
\li. This witness stated that when Haji 
Mohammad Ismail went to the house of 
[mtiaz Ahmad he heard him saying Cjiye 
ne my money.” The witness also went to 
ris house and then the wife of Imtiaz Ahmad 
mve him a bundle of currency notes and he 
banded it to Mohammad Ismail but when the 
latter was counting them, Imtiaz Ahmad 
:ame and snatched them away. His evidence 
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no doubt helps the prosecution to a certain 
extent but the witness also stated that Haji 
Sahib had told him many times that he had 
Rs. 10,000 in the Allahabad Bank for the 
sons of Imtiaz Ahmad. It is possible that 
Mohammad Ismail may not have liked the 
accused taking away the money to his house 
and he may have gone to fetch it on being 
instigated by Abdul Jabbar and Noor Moham¬ 
mad though he may have given that money 
to Imtiaz Ahmad previously. If it is satis¬ 
factorily proved that he had given the money 
to Imtiaz Ahmad his subsequent conduct is 
not very material. 


5 The statement of Dr. Mahmud that ho 
had Rs. 10,000 in the bank for the sons of 
Imtiaz Ahmad makes the gift very probable. 
Dr. Mahmud also stated that he wanted to 
give Ps. 500 towards the marriage of the girl 
of Imtiaz Ahmad. It is stated by Noor 
Mohammad and Zubaida Begam that Haji 
Mohammad Ismail had a great dislike for 
Imtiaz Ahmad but Dr. Mahmud stated that 
he loved the children of Imtiaz Ahmad very 
much and treated them as his own and that 
till the date of tie quarrel Imtiaz Ahmad 
used to attend on Haji Sahib in his illness, 
and used to call doctors and hakims and that 
Haji Sahib's idea that he would keep rupees 
10,000 for the children of Imtiaz Ahmad 
remained unaltered till the date of the 
quarrel about the money. I think the prosecu¬ 
tion has not suffered by reason of the state¬ 
ments of Syed Ainuddin and Dr. Mahmud 
not being brought on the record. The 
second application which was made by Noor 
Mohammad on 7th November 1940, wa 3 that 
the Assistant Record Keeper of Sultanpur 
and Mr. Mohammed Tula advocate be sum¬ 
moned. The Magistrate passed the following 
order: 


It is too late to summon such a witness. The 
prosecution ought to have summoned him before. 
The case is pending for years. File. 

It is said that the complainant had a 

right under s. 25G to produce any evidence 

ho liked even after the charge sheet had been 

iramed. I he words of s. 25G are : 

nr e T idenc * an y remaining witnesses for the 
prosecution shall next be taken and after cross- 

«haU T T a u nd re ; eX ^ lnAtlon * if a °y. ‘hey also 
shall be discharged. The accused shall then be 

'"" r w—*»■ *»■- 


There is a divergence of view on the 
interpretation of the words “remaining wit¬ 
nesses.” Some Courts are of the opinion that 
only those witnesses can be examined under 
S. 266 who have been previously named by 
me complainant. Others are of the view that 


there is no such restriction and the com- c 
plainant has a right to produce any witness 
he likes before the accused is called upon to 
enter upon his defence. I need not decide 
this point because it is not stated that the 
complainant has suffered in any way on 
account of the Assistant Record Keeper not 
being produced and it is said that Moham¬ 
mad Tula, advocate for Haji Mohammad 
Ismail would have stated that he had been 
instructed by Mohammad Ismail himself 
and thus disprove the suggestion made on 
behalf of the accused that it was Noor 
Mohammad who had got the complaint 
made. I think the evidence of Mohammad 
Tula also would not have been very material. / 
I therefore hold that the prosecution has 
not suffered by reason of the rejection of the 
two applications made on 7th November 1910. 

Another ground taken in the application is: 

That the Court below has erred in not passing 
any orders on the application dated 12th November 
1940, and has thus wrongly shut out very valuable 
evidence. 

Mohammad Yusuf died before he was 
cross-examined and one Mr. Charles Mayne 
a prosecution witness was not produced for 
cross-examination after the charge. The 
application made by Noor Mohammad on 
12th November 1940, was that the statement 9 
of Mohammad Yusuf, Mr. Mayne, Syed 
Ainuddin and Dr. Mahmud Ali be taken in 
evidence under S. 33, Evidence Act. It was 
said that Mohammad Yusuf died in August 
1939, Mr. Mayne was out of India and Dr. 
Mohammad Ali was somewhere in tho Bom- 
bay Presidency and his whereabouts were 
not known. The application was not sup¬ 
ported by an affidavit and it was ordered to 
be put up on the date fixed for hearing 
which was 20th November. It appears that 
thisapplication wasdi sal lowed. 1 havealready 
shown above that the evidence of Dr. Moham¬ 
mad Ali and Syed Ainuddin would not have » 
helped the prosecution case. Tho trial Court 1 
has not ignored tho evidence of Mohammad 
Yusuf and Mr. Mayne. It discussed the evi¬ 
dence of Mohammad Yusuf but also remarked 
that as he was an interested witness and 
had not been cross-examined, little impor¬ 
tance could bo placed on his statement. It 
discussed the evidence of Mr. Mayne also 
but remarked that as he was not produced 
for cross-examination after the charge little 
reliance could be placed on it. It disbelieved 
this witness also on the ground that his evi¬ 
dence was absolutely unnatural and impro- 
bable that he admitted hip association with 
Noor Mohammad and was under his influ 
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a ence and that he was the tenant of Sohani 
Begam against whom accused l had fought 
a case. Mr. Mayne’s evidence moreover is 
not on the main point involved in the case. 
He only states that accused 1 had approached 
him and wanted him to give evidence in his 
favour to prove that Haji Mohammad Ismail 
had given him Rs. 8625 a fact which did not 
take place in his presence. If the other 
evidence proves the giving of Rs. 8625 by 
Mohammad Ismail to Imtiaz Ahmad, the 
fact that Imtiaz Ahmad tried to manufacture 
false evidence will not altogether discredit 
that evidence. I think the prosecution has 
not been prejudiced by the trial Court not 
b taking the statement of these witnesses in 
evidence under s. 33, Evidence Act. Mr. 
Mayne and Mohammad Yusuf had been 
examined when the trial was being held 
before Mr. Charles, City Magistrate, and had 
been cross-examined also but they were not 
cross-examined under S. 256. The Courts 
hold different view’s as to whether a state¬ 
ment of an accused who had no opportunity 
to cross-examine under S. 256 could be taken 
in evidence under S. 33 but this point need 
not bo decided in view of my opinion that 
that evidence would not help the prosecution 
case. Another point taken in the grounds of 
c revision is: 

That the Court below erred in law in rejecting 
the two applications dated 30th November 1940 
and again shutting out the evidence to be produced 
in this case. 

One of the applications made by Noor 
Mohammad was for the production of some 
paper and another was for the summoning 
of five witnesses including the Assistant 
Record Keeper of Sutanpur and Mohammad 
Tula. The latter application was refused on 
the ground of delay. The accused Mushtaq 
Ahmad was examined on 20th November 
1940 and a written statement on behalf of 
both the accused was filed on that date. 
d 30th November 1910 was fixed on that date 
for the defence evidence. Now it is clear from 
S. 256 that the complainant had a right to 
examine witnesses only till the accused is 
called upon to enter upon his defence. Here 
the accused were ordered on 12th November 
to produce their evidence on 30th November 
and they had also been examined. I think 
the complainant had no right to produce any 
evidence on 30th November. 

Grievance is made of the fact that the 
prosecution were not allowed to prove their 
documents which Noor Mohammad produced 
on 30th November. One of these documents 
is an application made by Imtiaz Ahmad to 


A. I. R. 

the Civil Judge of Lucknow in a case of 
succession certificate in which he alleged * 
that Mohammad Ismail had made an o'ral 
gift of the money in the fixed deposit. There 
was a dispute between Zubaida Begam wife 
of Mohammad Ismail and Imtiaz Ahmad 
about the succession certificate. If Imtiaz 
Ahmad wrongly claimed Rs. 10,000 which 
w’ere in deposit in the bank it does not fol¬ 
low’ from it that his case about Rs. 8625 is 
also wrong. The other document was the 
statement of Imtiaz Ahmad made in the 
trial before Mr. Charles. There he stated 
thatMt. Sikandar Begam had asked Moham¬ 
mad Ismail to give Imtiaz Ahmad half of 
the proceeds of the house, if any, loft at the / 
time of his death. In this case he stated that 
she had asked him to give the money to his 
children. I think there is no material contra¬ 
diction. I hold that the prosecution had no 
right to produce any papers on 30th Novem¬ 
ber and even if they had been proved they 
would not help the prosecution case. 

The learned Magistrate has relied on the 
statements of Kashi Prasad Singh, Dr. Dip 
Narain Singh, Sheo Narain advocate, Ish- 
tiaq Ali, Noor Alam and Zahur Ahmad in 
holding that Haji Mohammad Ismail bad 
given Rs. 8625 to the accused. He held that 
the defence evidence w’as reliable and inde- g 
pendent. Kashi Prasad Singh stated that 
Mohammad Ismail told Mushtaq Ahmad 
that he had fulfilled the terms of the will 
which his sister had executed in Mecca by 
drawing the money from the post oftico and 
the bank as he had to pay Rs. 5000 to each son 
of Imtiaz Ahmad and Rs. 500 for the mar¬ 
riage of Khurshed, his daughter, and that he 
had again told him that he had given Rs. 8500 
to Imtiaz Ahmad and he was harassing him 
for Rs. 2000 more. Thakur Dip Narain states 
that Mohammad Ismail told him that he 
wanted to give some money to Imtiaz Ah¬ 
mad’s children and he again told him that h 
he had already given Rs. 8500 but was being 
harassed by Imtiaz for more. Sheo Narain 
Bajpai fully corroborates the defence theory 
that Mohammad Ismail gave Rs. 8625 to the 
accused. It was said that he was an accused 
in this case but he has been honourably dis¬ 
charged. Ishtiaq Ali also states that Moham¬ 
mad Ismail told him that ho had given RS. 
7000 or Rs. 8000 to Imtiaz Ahmad. The other 
two witnesses also support the defence theory. 
It is said that the evidence of these witnesses 
is not admissible because they only prove 
what Mohammad Ismail told them. I think 
that the statements made by Haji Moham¬ 
mad Ismail were against his pecuniary into- 



1942 


Oudh 135 


Saadat Hcsain v. Mojiz Husain 


a rests and so they are relevant under S. 32, 
Evidence Act. Besides this oral evidence, 
there are also the following circumstances: 
(a) there was no disposition of this money 
Rs. 8625 by Haji Mohammad Ismail though 
he disposed of all his other property on 2ist 
October 1936; (b) the delay in making the 
complaint; and (c) Haji Mohammad Ismail 
being childless and it being proved that 
he had love for the children of Imtiaz 
Ahmad. There is a photo on the record in 
which Mohammad Ismail is sitting with the 
children of Imtiaz Ahmad. 

It is argued that the defence witness Kashi 
Prasad stated that Mohammad Ismail had 
b told him that he had to pay Rs. 5000 to each 
of the sons of Imtiaz Ahmad but according 
to D. w. 5 only one son of Imtiaz Ahmad 
was in existence. According to this witness 
Imtiaz Ahmad had only one son in 1929 but 
he had two sons in 1936 when Kashi Prasad 
talked to him. 

It is said that according to the statement 
of the accused Imtiaz Ahmad made before 
Mr. Charles Mt. Sikandar Begam had asked 
Mohammad Ismail to give Imtiaz Ahmad 
half of the proceeds of the kothi worth 
Rs. 29,000 or rs. 30,000 and so Mohammad 
Ismail ought to have given Rs. 14,500 or 
c Rs. 15,000 or at least Rs. 13,000 and not Rupees 
10,000 only. What is overlooked is that the 
accused stated that Sikandar Begam had 
asked Haji Sahib to give half of the proceeds 
of tho house worth Rs. 29,000 or Rs. 30,000 to 
Imtiaz Ahmad if anything was left over at 
the time of his death. When Haji Moham¬ 
mad Ismail died ho had Rs. 10,000 in the 
bank, Rs. 8600 in postal certificates, Rs. 900 
in the savings bank andRs. 600 in the current 
account. The total comes to Rs. 20,100 and 
the defence theory is that he gave about 
half of that amount that is Rs. 10,050. 

It is also argued that Sikandar Begam had 
d “ ado a wil1 before she went to Mecca and 
there was no need for her to make any re¬ 
quest to Mohammad Ismail while in Mecca 
Th.s argument has no force. She had already 
disposed of her property before going to 
Mecca but she had expressed a wish while 
there that if anything was left over to 
Mohammad Ismail at the time of his death 
he might give half of it to the sons of Imtiaz 
Ahmad who were relations. There is no 
doubt that tho fact that a report was made 
on 16th October and that Haji Mohammad 
Ismail went to demand the money from the 
accused are facts in favour of the prosecu- 
tion but it is satisfactorily proved that he 
had before that given Rs. 8625 to Imtiaz 


Ahmad. There can be an explanation of his c 
subsequently making the report and claim¬ 
ing the money. He was in a weak state of 
mind and he may have been prevailed upon 
to change his mind. 

I think the judgment of the learned 
Magistrate is correct on facts. Even if it be 
wrong, I would not be justified in interfer¬ 
ing. It was held in 1910 O. \V. N. 757 1 that 
the High Court will not on an application 
in revision against an acquittal treat the 
case before it as a case for appeal and it will 
not be prepared to interfere unless there are 
exceptional matters compelling it to do so, 
as for example, the Magistrate does not 
appear to have exercised an impartial judi- ^ 
cial mind in considering evidence, where he 
has entirely left evidence out of considera¬ 
tion or has relied upon evidence which is 
not to be found on the record. None of these 
circumstances are to be found in this case. 

I refuse to interfere. The application is 
rejected. 

k.s./r.k. Application dismissed* 

1. (Ml) 28 A.I.R. 1941 Oudh 7 : 190 I. C. 266 : 41 
Cr. L. J. 891 : 1940 O. W. N. 757, Chandrika 
Prasad v, Mohammad Jafar. 


(a) Cr. P. C— 

(Ml)Chitalcy S. 439, N. 12, Pt. 8. 

(Ml) Mitra, Pago 1452, N. 1219. 9 

(b) (Ml) Chitaley, S.540, N.4, Pt.3a. 

(Ml) Mitra, Page 1768, N. 1411. 

(d) (Ml) Chitaley, S. 252, N. 7, Pts. 3 to 5 and 
S. 256, N. 9. 

(Ml) Mitra, Page 906, N. 824 and Pago 926, 

N. 838, ° ' 

(e) (’41) Chitaley, S.439, N.12, Pt. 4. 

(’41) Mitra, Page 1452, N. 1919. 
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Ghulam Hasan and Agarwal JJ. 
M. Saadat Husain — Applicant 

v. 

S. Mojiz Husain and others — 

Opposite Party . 
Civil Revn. Appln. No. 72 of 1938, Decided on 
27th October 1941, for revision of order of Civil 
Judge, Mohanlalgunj at Lucknow, D/- 23rd April 


• Civil P.C. (1908),Ss. 92 (1) (b), 115*-Trustee 
appointed under scheme—Scheme notprovidini 
for removal of trustee — Proper procedure fo 
removal of trustee is by suit properly institutec 
under S. 92 and not by mere application - 
Removal on application is without jurisdiction 

Where a scheino under which trustees have beei 
appointed does not expressly provide for the remo 
val of a trustee for a breaoh of trust, or for an- 
other cause, and no liberty has been reserved ii 
the scheme itseU by the Court either to remove i 
trustee, or to alter or modify the scheme suo mot. 
or upon an application by any of the parties into 
rested in the trust, the Court has no jurisdiotloi 


h 
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a to the removal of the trustee upon a mere 

application. The applicant should be directed to 

rQ* oo‘ lr l Str,ct con ^°rniity with the provisions 
of o. 92 and an order of removal passed on a mere 
application being without jurisdiction is open to 
interference in revision : Case law fully discussed. 

, r 7 , . T , - CP 137a,6.c ; P 139c] 

Mohd. Ayub for Nazir Uddin — for Applicant. 

H. Husain — for Opposite Party 1, 2 and 4. 

Order. — This is a revision application 
under S. 115, Civil P. C. f against the order, 
dated 23rd April 1938, passed by the Civil 
Judge of Mohanlalganj, Lucknow, under the 
following circumstances: 

Nawab Amin-ud-daula, a Minister of the 
King of Oudh, created a trust in 1867 for the 
b maintenance of an Imambara, a mosque and 
a ghusalkhana, and a Mujtahid by the name 
of Syed Mohammad was appointed the first 
trustee under the said trust. Syed Moham¬ 
mad died in 1870 leaving a son Syed Bande 
Husain and two nephews Syed Taqi and 
Syed Naqi, who succeeded to the office of the 
trustee. After the death of the three above- 
mentioned persons, Syed Hidayat Husain, 
the son of Syed Naqi, became the trustee in 
the year 1894, and continued as such till his 
death in 1905. Syed Hidayat Husain left 
three sons, Syed Saadat Husain, Syed Dil- 
dar Husain and Syed Shujaat Husain. These 
c three persons succeeded Syed Hidayat Husain 
as trustees and acted as such. Syed Shujaat 
Husain died in August 1929, leaving a son 
Syed Mohammad Haider. In a suit filed in 
the year 1903 by one Syed Gada Husain for 
the removal of Syed Saadat Husain, Syed 
Dildar Husain and Syed Shujaat Husain 
under S. 92, Civil P. C., the District Judge 
of Lucknow had prepared a scheme on 14th 
May 1909, for the management of the trust, 
and appointed the aforementioned three per- 
sons as trustees under the scheme. Syed 
Mohammad Haider, advocate, was appointed 
a trustee on 17th November 1934, in place of 
j his deceased father, Syed Shujaat Husain. 
His appointment was objected to by way of 
a revision to this Court, but the revision was 
dismissed : vide a Bench decision of this 
Court in J937 O. W. N. 39. 1 The legal objec¬ 
tion was that the order of the lower Court 
appointing Syed Mohammad Haider had the 
effect of modifying the scheme, which was 
originally framed, and that the lower Court 
had no jurisdiction to make such an order. 
It was held by the Bench that the provision 
in the scheme framed in the case which was 
construed by the lower Court as giving the 

1. (*37) 24 A. I. R. 1937 Oudh 193 : 166 I. C. 215: 
1937 O. W. N. 39 : 13 Luck 81, Saadat Husain 
Moulvi v. Mohammad Haider. 
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Court authority to appoint a successor in 
place of a deceased trustee, was not a provi. * 
sion which could be regarded as constituting 
a modification of the original scheme, and 
was not, therefore, ultra vires. It was 
agreed by the parties before the Bench that 
S. 92, C ivil P. C., did not apply to an appli. 
cation like the one made in that case for the 
appointment of a trustee in place of a do- 
ceased trustee. 

The order for the appointment of Syed 
Mohammad Haider as a trustee was, there, 
fore, affirmed. On 7th August 1937, the Dis- 
trict Judge, Lucknow, appointed Syed Ali 
Ahmad and Syed Mojiz Husain, two law. 
yers, as additional trustees. On 27th October ! 
1937, Syed Mohammad Haider, advocate and 
the two additional lawyer trustees, made an 
application before the lower Court charging 
Syed Saadat Husain with irregularities in 
the management of the properties yielding 
income which were appurtenant to the trust 
and of which Syed Saadat Husain was in 
possession, and asking for his removal from 
the trusteeship. They reserved their opinion 
as regards Syed Dildar Husain, the fifth 
trustee. The application wound up with the 
prayer that if the Court found itself helpless 
in the matter it might allow the two lawyer 
trustees to retire. The application was op- 9 
posed by Syed Saadat Husain on various 
grounds, one of which was that his removal 
could not be effected without filing a suit 
under S. 92, Civil P. C., and taking the 
necessary permission of the Legal Remem¬ 
brancer. The lower Court held that it was 
impossible to have an efficient management 
of the trust so long as Syed Saadat Husain 
continued as a trustee, and, therefore, order¬ 
ed that he should be removed from the 
trusteeship. The lower Court referred to 
para. 19 of the scheme and expressed the 
opinion that although in the original scheme 
there was no specific provision for the re- 
moval of a trustee, such power should be 
presumed to have been impliedly reserved 
by the Court in the provision which autho¬ 
rised the Court to take all necessary steps 
for the proper management of the trust. He 
held thatS. 92, Civil P. C., was no bar to the 
entertainment of the application for the 
removal of the trustee. In revision it has 
been contended on behalf of Syed Saadat 
Husain that the lower Court had no juris¬ 
diction to pass an order about his removal 
by means of an application and without re¬ 
course to a regular suit under sec. 92, Civil 
P. C. The relevant portion of para. 19 of the 
scheme is as follows : 
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The death of any trustee must be reported to this 
a Court by the remaining trustees within one month 
in order that the Court may satisfy itself that pro¬ 
per steps are being taken to preserve the manage¬ 
ment of the trust. 

The view that this provision confers any 
right upon the Court to remove a trustee by 
necessary implication has not been pressed 
upon us on behalf of the opposite party, nor 
do we think that the clause above referred to 
can be reasonably construed as conferring 
any such power. It is not denied that the 
scheme does not expressly provide for the 
removal of a trustee for a breach of trust, or 
for any other cause. No liberty has been 
reserved in the scheme itself by the Court 
h either to remove a trustee, or to alter or 
modify the scheme suo motu or upon an 
application by any of the parties interested 
in the trust. The sole question, therefore, 
which requires determination is whether in 
the present circumstances the lower Court 
had any jurisdiction to order the removal of 
the applicant upon a mere application, or 
whether the opposite party should have been 
directed to file a suit in strict conformity 
with the provisions of S. 92, Civil P. C. On 
behalf of the applicant, it has been contended 
before us that the lower Court had no juris- 
diction to pass the order, while on behalf of 
c the opposite party it is urged that the Court 
had the jurisdiction, and that in any case in 
interpreting the scheme the lower Court 
may have at best committed an error of law, 
which does not call for interference under 

^ ivi1 re g af ds the maintain¬ 

ability of the application in revision we are 
of opinion that the case is one for the exer- 
cise of jurisdiction, and is covered by the 
provisions of s. 115 , Civil P. C. We need 
only refer to a case reported in 1937 O.W.N. 
730- in support of the above proposition. As 
regards the principal question involved in 
the revision we are of opinion that the order 
I of the lower Court is without jurisdiction 
an must be set aside. A reference to s. 92 , 
oivu i*. C. in our opinion, puts the matter 
beyond doubt. The relevant portion of the 
section for the purposes of this case may 
bo set out below: J 

93 (1). In the case of any alleged breach of anv 

C T r , UC , l ! Ve trust created for public pur* 
poses of a charitable or religious nature .. the 

tW ° 0r mor0 P^ons having 
an interest in tho trust and having obtained tha 

in writing of the Advo^Goncra mJy 
institute a suit... to obtain a decree • y 

W removing any trustee; . . . 

(2) Save as provided by the Religious Endow. 

?1987 7) nwiM! 37 0udh 381 • 16 3 1.0. 803 • 
Khan v^Jafar Husain/** “ 523 > Hasan 


meDts Act, 1863, no suit claiming any of thereliefsy-. 
specified in sub-s. (1) shall be instituted in respect c 
of any such trust as is therein referred to except in 
conformity with the provisions of that sub-section. 

Having regard to the allegations made in 
the application by the other three trustees 
we are satisfied that the case was for the 
removal of the applicant for an alleged 
breach of trust. Under sub-s. ( 2 ) of S.92, Civil 
P. C., no suit claiming the relief about the 
removal of a trustee could be instituted 
except either by the Advocate-General, or by 
two or more persons interested in the trust 
after obtaining the sanction in writing of the 
Advocate-General. In a case arising from 
an order for the removal of a managing f 
mutwalli of a wakf property and the ap¬ 
pointment of another as a trustee by means 
of an application it was held by a Bench of 
this Court in 1937 O. W. N. 7S0 2 that although 
s. 92, Civil P. C., does not expressly bar an 
application for the appointment and the 
removal of a mutwalli, yet it must be held 
to bar it by necessary implication. It was 
observed in this connexion that it is hardly; 
conceivable that when the Legislature deemed 
it necessary that a suit brought for the pur¬ 
poses mentioned in the section should be 
incompetent unless brought with the consent 
m writing of the Advocate-General, they 
meant to permit a mere application to bo 9 
brought by a private individual without any 
official sanction whatever for the same pur. 
pose. The principle enunciated by the Cal. 
cutta High Court in 55 Cal 1281 s to the effect 
that a mutwalli of a wakf under the Muham¬ 
madan law can be appointed by an applica- 
tion when it does not involve the removal 
of an existing mutwalli” and further that 
a District Judge acting as a qa/.i should 
appoint a trustee “when there is no one to 
administer the trust" was approved in the 
above case, and it was, therefore, held that 
the lower Court could not appoint a trustee 
by a mere application made to it. Reliance /* 
was also placed by the learned Bench on a 
case reported in ll o. w. N. 323* where it was 
held by a learned Single Judge of this Court 
that where the allegations made bring the 
reliefs sought within the purview of s. 92 (l), 
Civil P. C., tho proper remedy of .the ap! 
plicants lies in a suit properly instituted 
under that section, and not by way of an 
application. 


HO i. o. 4i 6: 

Abdul Alim v. 


3. (-28) 15 A.I.R. 1928 Cal. 3C8 : 

55 Cal. 1284 : 32 O. W. N. 835, 

Mt. Abir Jan Bibi. 

4 . {*34) 21 A.I.R. 1934 Oudh 118 ; 150 I 0 198 • 

d Sadiq 
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Saadat Husain 

a The learned counsel on behalf of the 
opposite party relied upon a case reported 
in 1940 o. W. N. G39 5 6 in support of his con¬ 
tention, but that case is entirely distinguish¬ 
able upon the facts. There it was held that 
a scheme, particularly one relating to a 
muslim wakf, framed by a Court under 
S. 92, Civil P. C., can be modified by an 
application under S. 151, Civil P. C. That 
was not a case which involved the question 
arising before us whether an existing trustee 
appointed under a scheme could be removed 
by a mere application and without recourse 
to a suit under S. 92, Civil P. C. Certain 
amendments to the scheme originally framed 
b in that case were sought by means of an 
application, which were allowed by the lower 
Court. The learned Judges held that the 
amendments allowed to be made in the 
scheme by the lower Court did not fall 
under any of the clauses of S. 92, Civil P. C. 
A number of cases bearing upon the question 
whether a scheme once framed can be altered 
or modified subsequently upon a mere ap¬ 
plication were discussed in the judgment, 
but we consider it unnecessary to express 
any opinion upon that point as the question 
does not call for a decision in the present 
case, nor are we called upon to express any 
c opinion whether it is open to a Court to 
insert any provision in the scheme framed 
by it that a trustee can be removed on a 
mere application to the Court. Having regard 
to the view which has been held by this 
Court in the cases referred to above, it is 
scarcely necessary to refer to the decisions 
of the other High Courts, but as some of 
these have been referred to us in the course 
of the argument, we may as well notice 
them. 

In a case reported in 49 Mad 5S0, C one of 
the learned Judges, Devadoss J. has held 
that if a clause provides for the removal of 
a trustee on an application, that clause is 
invalid, for that goes right across the pro¬ 
visions of S. 92, Civil P. C., and that in order 
to remove a trustee a suit has to be filed 
with the sanction of the Advocate-General. 
The other learned Judge, Wallace J., con¬ 
curred with this view, and also held that 
where the scheme does not purport to confer 
on the Court power to remove a trustee, or 
to grant any of the other reliefs of the kind 
set out in S. 92, Civil P. C.. the Court has no 


5. (’40) 27 A.I.R. 1940 Oudh 421 : 189 I- C. 696 : 
15 Luck. 730 : 1940 O. W. N. 639, Faiyaz All 

Khan v. Saif-Ullah Shah. n roA . . Q 

6 . (’26) 13 A.I.R. 1926 Mad. 559 : 95 I. C. <20.49 

Mad. 580,Abdul Hakim v. Mahomed Burramuddin. 


v. Mojiz Husain 


a. i. b. 


authority to grant such reliefs on an appli. 
cation, and that the only method by which 
they can be obtained is by way of a suit 
under S.92, Civil P. C. In coming to this 
conclusion the learned Judge also considered 
the difficulty that if a trustee is removed by 
a suit under S.92, he has a right of appeal, 
which he does not possess otherwise. This 
case was approved in a Full Bench decision 
of the Madras High Court in 51 Mad. 3l 7 in 
which the question involved was, however, 
different. There it was held that 
in ft scheme settled by the Court under S. 92, Civil 
P. C., the reservation by the Court to a person or 
persons of liberty to apply for a relief, which will 
come within S. 92 of the Code, is ultra vires; but if 
such reservation does not offend, in this way or 
against any other provision of law, it maybe useful 
or advisable for carrying out the provisions of the 
scheme already framed and would be intra vires. 


0 


/ 


In a case reported in 59 Mad. 751 8 the 
decision turned upon the question whether 
a provision in a scheme decree was execut¬ 
able or not, and it was held that it was not. 
Cornish J., however, observed that 
there cannot be reserved to the Court as part of a 
scheme for a charitable trust a power to remove a 
trustee in the event of his committing a breach of 
trust, or failing to perform his duties. The only 
remedy available is a suit to remove him, or to 
have the scheme modified. 


The view taken by the Madras High Court g 
was followed by the Nagpur Judicial Com¬ 
missioner’s Court in 131 I. C. 423. 1 ' Reliance 
has also been placed by the learned counsel 
for the opposite party upon two cases of the 
Bombay High Court in A.I.R. 1931 Bom. 3SS 10 
and A.I.R. 1931 Bom. 39l“ and a case reported 
in 53 ALB. 539. 12 The Bombay cases are 
decisions by the same bench. In these cases 
it was held that a rule in a scheme giving 
liberty to apply for a modification of the 
scheme is not ultra vires, and that where 
such a rule giving liberty to apply exists, it 
would be permissible to modify the scheme 
without the consent of the Advocate-General. ^ 
The view taken by the Madras High Court 


7 . ('27) 14 A.I.R. 1927 Mad. 1073 :10C I.C. 665:51 
Mad. 31 : 53 M. L. J. 792 (F. B.), Veeraragbava- 
ebariar v. Advocate-General of Madras. 

8. ('36) 23 A.I.R. 1936 Mad. 581 : 165 I. C. 820:59 
Mad. 751 : 71 M.L.J. 87, Vaithilinga Mudahar v. 
Sri Tbeyagarrajaswami Devastbanam, Tiruvarur. 

9. (’31) 18 A.I.R. 1931 Nag 82:131 I.C. 423 (F.B.), 
Abdur Rabman Klian v. Mt. Kulsumbi. 

10. ('31) 13 A.I.R. 1931 Bom. 388 : 133 I.C. 823 : 
33 Bom. L. R. 546, M. I. Kadri v. kbubmiya 

Mahomedmiya. „,, r 740 . 

11. (’31) 18 A.I.R. 1931 Bom. 391 : 133 I.C. 740 . 
55 Bom. 414 : 33 Bom. L. R. 520, Chandraprasad 

Ramprasad v. Jinabharthi NanLyanabbarthi 
i? A I R. 1936 All. 97 : 160 I.L. iuyi . 

X 5S All. 538:1936 A.L.J. 398, Bam Nath Bhargava 
v. Goverdhan Rangackaria. 
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(a) Oudh Rent Act (22 ol 1886), S. 119— 
Appeal to District Judge against Assistant Col- e 
lector’s order by some of judgment-debtors— 
District Judge can reverse order in toto under 
O. 41, R. 4., Civil P. C. 

In tbe case of an appeal to the District Judge 
from an order of the Assistant Collector, by some 
of tbe judgmeut.debtors, the District Judge can 
reverse tbe order of tbe Assistant Collector in toto 
under O. 41, R. 4, Civil ?. C. [P 140 C ) 

(b) Oudh Rent Act (22 of 1886), S. 145- 
Decree under Act for arrears of revenue for over 
Rs. 500—Execution application stating liability 
of judgment-debtors separately and distinctly 
as below Rs. 500—Latter part of S. 145 never¬ 
theless applies. 

The decree-holder obtained a decree for Rs 963 
for arrears of revenue under S. 108 ( 16 ) of the Act. f 
in the application for execution, the liability of tbe 1 
y®?° # u . s J^gment-debtors was separately specified 
and the liability of none of the individual iud"- 
ment-debtors exceeded Rs. 500. The District Judge 
was of opinion that the execution petition was 
governed by the first part of S. 145 : 

Held that since there was only one decree for a 
sum exceeding Rs. 500, second part of 8. 145 was 
applicable The mere fact that tbe liability of the 
several judgment-debtors was stated in the applica- 

/° r . e f xec “ t,0 P « s'Parato and distinct could 
not lead to the inference that there were several 
decrees and each of the decrees was for a sum less 

500 , and tbat tl,e application (or execution 
related to a decree (or a sum not exceeding Rs. SOD. 

(c) Limitation Act (1908), Arts. 182 an dm'!! 
Decree prepared and signed subsequent to date ? 
ol judgment—Time runs (romdate ol judgment 
The provision o( law laid down in O. 20 R 7 

on V wwwi thSt i th0 deCre ° Sha11 bear dat0 the day 
i tbe Judgment was pronounced is manda¬ 
tory and therefore the date o( the decree must 
correspond with the date of the judgment, irrespec. 
!*°°'L he A hat . «“ d <*™ * drawn u P 1om 0 
l tC , r th ® Judgment is 8>ven. The decree 
b ken , t0 . °P erate ‘he date o( the judg¬ 
ment, although it may have actually been prepared 

forenmTu t t0 o lhedatC , 0f thC iudgment 

rvnt, A, ‘to, 00 s,,ob a oase un dor Art. 182 or 
even Art. 181 runs Irom tho date of the judgment 

... _ [P 140J. ; p 141a] 

(d) Oudh Rent Act (22 ol 1886), S. 145 — 

Rs - 5oo - ArL 182 41111 

Rs A 600 r a°nd U ^ e - tb ° M Ct f °u r * sum excce ding * 
«s 600 and coming within the second portion of 

S. 146 is governed by Art. 182 and not Art 181 

Limitation Act. (P Ui« m 

Ii. D. Sinha - for Appellant. ’ J 

N. Banerji — for Respondents. 

Judgment. — This is an execution of 
decree appeal by the decree, holder against 
the judgment and decree, dated 12th Mav 
1939 passed by the District Judge of \Jnao 

SlcT 8 t 5° t) orde , r P flS f d b y Assistant 
Collector of the first class and dismissing 

the application for execution as time-barred 

i T* the P^aintiff.appellant 
obtained a decree for Rs. 963.18-0 for arrears 
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a was dissented from, and it was held that 
the consistent practice of the Bombay High 
Court was in accordance with the view that 
liberty to apply for the modification or 
alteration of the scheme, or for the removal 
of the existing trustee, can bo reserved under 
the scheme and the option can be exercised 
by means of an application. Regarding the 
difficulty pointed out by Wallace J. in 49 
Mad. 6S0° already referred to above, that a 
trustee removed by means of an application 
and not by a suit under S.92, Civil P. C., 
was deprived of the right of filing an appeal! 
Broomfield J., ODe of the members of tbe 
bench in the second Bombay case, observed 
6 as follows: 

The point referred to by Wallace J., in 49 Mad. 
580,° that a trustee removed on application under 
a scheme has no remedy by way of appeal has 
caused me some difficulty, but as far asl am aware 
there is no good reason why the scheme itself should 
not provide for an appeal, if it be considered desir¬ 
able and in any case the limitation of opportuni¬ 
ties for litigation is not necessarily an evil. 

The case reported in 53 ALL. 538, 13 is also 
inapplicable to the facts of the present case. 
There it was held that the Court had juris- 
diction to reserve to itself the power to 
amend a scheme in future suo motu or other¬ 
wise by means of an application. No ques- 
c ;' on 5*‘ aD >’ Power having been reserved by 
the Court to amend or alter a scheme is, 
however, involved in the case arising before 
us. Neither of the cases referred to on be¬ 
half of the opposite party covers tbe question 
whether an existing trustee can be removed 
on the ground of a breach of trust without 
recourse to the provisions of s. 92 , Civil 
B. C. We hold therefore that the order 
passed by the lower Court is without juris¬ 
diction and cannot be sustained. On the 
view that we have taken it is unnecessary 
for us to express any opinion on the merits 
of the application. We allow the application 
for revision with costs and set aside tho 
d order of the lower Court. 


Application allowed. 


C. P. C_ 

{•dO^ebitaley, S. 92 N. 16 Pt. 29; S. 115 N. 10 
C4lj Mulla, Pago 333 Pt. (j ) ; p age 418 Pt. (a). 
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Gholam Hasan J. 

Harbans Singh - Plaintiff _ Decree, 
holder — Appellant 

v. 

Bam Chandra and others —Defendants 
v ~/ ud oment-debtors — Respondents 
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Q of revenue against the defendants-respon- 
dents under s. 103, cl. 1 G, Oudh Rent Act. 
After the judgment was pronounced, it trans¬ 
pired that there was a deficiency in court- 
fee paid on the plaint. The decree-holder 
was consequently directed to pay up the 
deficiency in court.fee by a certain date. 
The deficiency having been made good, pre¬ 
sumably after several months—there is no 
clear indication on the record as to when 
the deficiency was made good—the decree 
was actually prepared and signed by the 
Court on 2nd March 1935. An application for 
execution was made on 22nd February 1939, 
within three years from 2nd March 1935, but 
& beyond three years from 13th October 1934. 
The judgment-debtors raised an objection to 
the application on the ground that it was 
time-barred. The learned Assistant Collector 
held that the application for execution was 
within time, while the learned District Judge 
in appeal by some of the judgment-debtors, 
set aside that view and held that the appli¬ 
cation was time-barred. The learned District 
Judge in coming to this decision against the 
appellant, recorded the view that neither 
Art. 181 nor Art 182, Limitation Act, applied 
to the case. According to the learned District 
Judge the execution of the decree in question 
c was governed by the first portion of S. 145, 
Oudh Rent Act, which laid down that the 
execution was to be taken out within three 
years from the date of the decree, unless the 
decree was for a sum exceeding Rs. 500. The 
learned District Judge thereupon set aside 
the order of the Assistant Collector in favour 
of all the judgment-debtors, although some 
of them had not appealed and had acquiesced 
in the order. There is no doubt whatever 
that the learned District Judge was entitled 
to reverse the order of the Assistant Collector 
in toto under the provisions of 0.41, R.4, 
Civil P. C. 

d In appeal it has been contended before me 
on behalf of the decree-holder that the view 
taken by the lower appellate Court is wrong, 
and that Art. 181, Limitation Act, applies to 
the case. It is argued that under that article 
three years* period is to be computed from 
the date when the right to apply accrues to 
the decree-holder, and in the present case 
the right to apply did not accrue until the 
decree had been actually prepared, namely 
on 2nd March 1935. I am unable to accept 
this contention. Section 145, Oudh Rent Act, 
runs thus: 

A process of execution shall not be issued on a 
decree under this Act, when the application for the 
issue of the process is made after the lapse of three 


years from the date of the decree, unless the decree 
is for a sum exceeding Rs. 500, in which case the • 
period within which execution may be had shall be 
regelated by the law for the time being in force as 
to the period allowed for the execution of decrees of 
civil Courts. 

It is clear therefore that if a decree is for 
a sum exceeding Rs. 500, the period within 
which execution may be had shall be regu¬ 
lated by the law for the time being in force 
as to the period allowed for the execution of 
decrees of civil Courts. As I have already 
stated, the decree in the present case was 
for a sum of Rs. 9G3-13-0. It appears however 
that in the application for execution the 
liability of the various judgment-debtors was 
separately specified, and the liability of none f 
of the individual judgment-debtors exceeded 
Rs. 500. It may well be that the learned 
District Judge was misled by the separate 
apportionment of the liabilities of the judg¬ 
ment-debtors in the application into thinking 
that there were several decrees in the case, 
and that each of the decrees was for a sum 
short of Rs. 500. I am clearly of opinion that 
there was only one decree in the case, and 
the mere fact that the liability of the several 
judgment-debtors was stated in the appli¬ 
cation for execution as separate and distinct 
cannot lead to the inference that there were 
several decrees and each of the decrees was g 
for a sum less than Rs. 500. I hold that the 
learned District Judge was wrong in applying 
the first portion of S. 145 under the mis¬ 
apprehension that the application for exe¬ 
cution related to a decree for a sum not 
exceeding Rs. 500. There is no doubt that 
the decree in question was a decree of the 
revenue Court, but S. 145, Oudh Rent Act, 
itself provides a clear distinction in the 
period of execution of decrees which are for 
Rs. 500 and those which exceed the sum of 
rs. 500. In the latter class of cases the exe¬ 
cution is to be regulated in the same manner 
as in the cases of decrees of civil Courts. That 
being the case, it follows that Art. 182, Limi- 1 
tation Act, will apply. Article 182 runs thus: 


For the execution of a Three 
decree or order of any Civil years. 
Court not provided for by 
article 183 or by section 48 of 
the Code of Civil Procedure, 

1908. 


I The date of 
the decree 
or order. 


In 0.20, R.7, Civil P. C., it is clearly laid 
down that the decree shall bear date the day 
on which the judgment was pronounced. 
This provision of the law is mandatory, and 
it must be held, therefore, that the date of 
the decree must correspond with the date of 
the judgment, irrespective of the fact that 
the decree is drawn up some time later after 
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a the judgment is given. It is a well settled 
law that a decree is to operate from the date 
of the judgment, although it may have actu¬ 
ally been prepared subsequent to the date 
of the judgment. Accordingly I hold that 
the application for execution filed on 22 nd 
February 1938, more than three years after 
the date of the judgment, which must also 
be taken to be the date of the decree, is 
clearly time-barred. 

The learned counsel for the appellant has 
however urged that Art. 181, and not Art. 1S2, 
Limitation Act, applies to the case. Article 
181 is a residuary article, and as the case, in 
b m .y opinion, is clearly covered by Art. 132, 
Limitation Act, the question of applying the 
residuary article does not arise. I am far 
from accepting the view that if Art. 181 were 
applicable, the decree-holder’s application for 
execution would be within time as contended 
for on behalf of the appellant, on the ground 
that the right to apply for execution of the 
decree in that case must accrue from the 
actual date when the decree is prepared, and 
not from the date of the judgment. The 
appeal fails and is dismissed with costs. 

G.N./r.k. _ Appeal dismissed. 

C.P.C.— -- 

(a) (’40) Cbitaloy, 0. 41 R. 4. N 6 

C cH’40?Chiur 4i n on 1158 and 1159 - 
, C J. O. 20 R. 7, N. 2 Pts. 1 to 4. 

(41) Mulla, O. 20 R. 7, Page 720 Pt. (g). 

Lim. Act— 

SSI £ hitale J: \ rl - N. 25 Pt. i. 

( 38) Bastomji, Art. 182, Page 1702 Pt. 1. 
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AGARWAL and Madeley JJ. 
Mahabir Prasad — Appellant 

v. 

Mi. Dharma ~ Respondent. 

TS\n d' 3 , 1 p- 

S. 31 (2) is an award 5 8 6 fn V ' 8, r of 
appealabln tr, th* and therofore is 
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351 and (’33) 20 A.I.R. 1933 Bom. 187, Approved. 
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Akhlaque Husain — for Appellant. 

S. M. Baza — for Respondent. 

Judgment.—This appeal arises out of an 
order passed by Mr. Gauri Shankar Varma, 
Civil Judge of Sult-anpur, decided on a refer¬ 
ence made to him under s. 31, cl. ( 2 ), Land 
Acquisition Act. There was a dispute between 
Mt. Dharma respondent, widow of Jamna 
Prasad and the appellant Mahabir Prasad, 
nephew of Jamna Prasad about some com¬ 
pensation money. Mt. Dharma claimed the 
money as the widow of the owner of the land 
acquired but the appellant stated that Mt. 
Dharma was a woman of loose character and f 
had therefore lost her right to it. The learn, 
ed Civil Judge decided in favour of Mt. 
Dharma and Mahabir Prasad has appealed, 
lhe office has reported that the appeal lies 
to the District Judge and not to this Court 
as its valuation is only Rs. 18-13-0. This re 
port is challenged by the appellant and the 
opposite party has been called upon to show 
cause against the admission of the appeal. 
The provision ns to appeals is contained in 
S. 54, Land Acquisition Act. That section 
runs as follows : 

Subject to the provisions of the Code of Civil 
Procedure, 1908, applicable to appeals from original 

fmrTfn n ° d n0t " Jthsla “ d mg anything to theeon 7 
trary in any enaotment for the time being in force 

?hisA^ a L 8 H ttl, w n, ^ ie iD an >' P rocee dings und*; 
this Act to the High Court from the award, or from 

dL y re P e a of tL H a rr d ' 0fthC C ° Urt and from any 

-i th H Rh 9 0urt passed on such appeal as 
d ' T appcal Shn11 lie t0 His Majesty in 

S^l 10 ,0 iooo e pr ° visions contained in 

S. 110, Civil P. C., 1908, and in 0. 45 thereof. 

The contention of the office is that this 
appeal is not from any award or part of an 
award of the Court but from a decree which 
has not been passed on the basis of an award 
and therefore the provisions of s. 54 are not 
applicable and an appeal from a decision of 
a Civil Judge the valuation of which is less 
than Rs. 5000 will lie to the District Judge. h 

that S Sl e 1 ° n , behaIf ° f the 

that this appeal is from an award of a Court. 

We have, therefore, to consider whether this 
appeal is from an award of a Court. “Court” 
is defined in s. 3, Land Acquisition Act. It 
means the principal Court of original juris- 
diction unless the Local Government has 
appointed, as it is hereby empowered to do 

hJrfT •i Ud I C,ftI °T'“ r Within a °y specified 
local limits to perform the function of the 

Court under this Act. The Civil T,„ 4 „L * 

Fyzabad and Sultanpur were appointed sdq. 

cial judicial officers to perform the 

°< a Court by NoMfcC“£*^£5 
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of the United Provinces dated 29th January 
1941. Mr. Gauri Shankar Varma is the Civil 
Judge of Sultanpur and therefore a Court. 

The other point to be decided is whether 
his decision is an award. Act l of 1894 is 
divided into eight parts. Part 1 is prelimi¬ 
nary, part 2 deals with acquisition, part 3 
deals with references to Court and the pro¬ 
cedure thereon, part 4 with apportionment 
of compensation, part 5 with payment and 
part S is miscellaneous. We are not con- 
cerned with parts G and 7 at all. Under 
S. li which is in part 2, the Collector makes 
an award of (l) the true area of the land, 

( 2 ) the compensation which in his opinion 
should be allowed for the land and (3) the 
apportionment of the said compensation 
among all the persons known or believed to 
be interested in the land, of whom, or of 
whose claims, lie has information, whether 
or not they have respectively appeared before 
him. Under S. 18 which is in part 3 any 
person who has not accepted the award may 
by written application to the Collector re¬ 
quire that the matter be referred by the 
Collector for the determination of the Court, 
whether his objection be to the measurement 
of the land, the amount of compensation, 
the persons to whom it is payable, or the 
apportionment of the compensation among 
the persons interested. The Court has to 
make an inquiry and there will be an award 
by it. Under S. 2G every award under part 3 
shall bo in writing signed by the Judge and 
shall specify the amount awarded under 
cl. (l) of sub s, (l) of section 23 and also the 
amounts if any respectively awarded under 
each of the other clauses of the same sub¬ 
section together with the grounds of awarding 
each of the said amounts. Clause (2) provides 
that every such award shall be deemed to be 
a decree and the statement of the grounds 
of every such award a judgment within 
the meaning of S. 2, cl. (2) and S. 2, cl. (9) 
respectively, of the Code of Civil Procedure. 

Section 30 provides that when the amount 
of compensation has been settled under S. 11, 
if any dispute arises as to the apportionment 
of the same or any part thereof or as to the 
person to whom the same or any part thereof 
is payable, the Collector may refer such dis¬ 
pute to the decision of the Court. Section 31 
is in part 5. The relevant portion of it is — 

(1) On making an award under S. 11, the Col¬ 
lector shall tender payment of the compensation 
awarded by him to the persons interested entitled 
thereto according to the award, and shall pay it to 
them unless prevented by some one or more of the 
contingencies mentioned in the next sub-section. 

(2) If they shall not consent to receive it or if 


A. I. R. 

there be no person competent to alienate the land 
or it there be any dispute os to the title to receive e 
the compensation or as to the apportionment ol it, 
the Collector shall deposit tbe amount of the com. 
pensahon in the Court to which a reference under 
o. 18 would be submitted : 

Provided that any person admitted to be in¬ 
terested may receive such payment under protest as 
to the sufficiency of the amount : 

Provided also that no person who has received 
the amount otherwise than under protest shall be 
entitled to make any application under S. 18. 

Then follows s. 32. It lays down what a 
Court should do when the land in respect 
whereof compensation has been awarded 
belongs to any person who had no power to 
alienate the same. It is clear that a reference 
under S. 31, cl. (2) is made under S. 18, Land / 
Acquisition Act, and a similar reference was 
made in this case. When such reference is 
made, the Court makes an award under S. 2G 
and it has the force of a decree. It is an 
award of a Court and appealable under s. 54, 
Land Acquisition Act. We are of opinion 
that the decision of Mr. Gauri Shankar 
Varma is an award of a Court and therefore 
appealable to this Court under S. 54. 

The office has relied on three cases in 
support of the report. The first is 49 I. A. 
129. 1 In that case a dispute arose between 
the widow and the adopted son of the owner 
of the land acquired. A deed of settlement 0 
was executed by the owner by which ho had 
divided his property between his adopted son 
and the two widows. The property acquired 
stood in the name of one widow and the 
question arose between the adopted son and 
that widow as to the character and extent 
of the estate that she took under the deed of 
settlement, that is whether the widow had 
acquired the property absolutely or had only 
a life interest. The point in that case was 
whether the widow had power of alienation 
of the land acquired. It was therefore a case 
covered by S. 32, Land Acquisition Act. The 
matte? was decided by the Land Acquisition ^ 
Officer and the Privy Council held that in 
a subsequent litigation between the parties 
the decision of that officer operated as res 
judicata. Section 54 as it stood at the time 
of this decision did not provide a second 
appeal to His Majesty in Council. It was 
argued before their Lordships of the Privy 
Council that the decision of the Subordinate 
Judge was an award and no second appeal 
lay from it, therefore it should not operate 
as res judicata in a subsequent litigation but 
their Lordships held that the order under 

1 P221 9 A I R 1922 P. C. 80 : 67 I. C. 408 : 49 
Va 129:45 Mad 320 (P. OX T. B. Bamachan- 
dra Rao v. A. N. S. Ramacbandra Bao. 
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S. 32 was not an award but was a decree 
and hence appealable in the ordinary way. 
Their Lordships held that that decree ope¬ 
rated as res judicata in subsequent litiga¬ 
tions between the parties. The following 
observations of their Lordships no doubt 
help the contention of the office to a certain 
extent: 

The award as constituted by statute is nothing 
but an award which states the area of the land^ 
the compensation to be allowed and the apportion¬ 
ment among the persons interested in the land of 
whose claims the Collector has information, mean¬ 
ing thereby peoplo whose interests are not in dis¬ 
pute, but from the moment when the sum has been 
deposited in Court under S. 31, sub s. (2), the 
functions of the award have ceased ; and all that 
o is left is a dispute between interested people as to 
the extent of their interest. Such dispute forms no 
part of the award, and it would indeed be strange 
if a controversy between two people as to the 
nature of their respective interests in a piece of 
land should enjoy certain rights of appeal which 
would be wholly taken away when the piece of 
land was represented by a sum of money paid into 
Court. 

These observations must be considered to 
be with reference to the facts before their 
Lordships. The order in question in that 
case was one under s. 32. An order under 
s. 32 cannot be said to be an award under 
S. 26 of the Act. An order under s. 32 is 
c passed independently of S. 18 and there can 
be an award under s. 26 only when there is 
a reference under s. 18 . When there is a 
reference under s. 18 as provided in s. 31 , 
tho decision must be an award under s. 26 . 

I think their Lordships of the Privy Council 
meant only that an order under s. 32 will 
not bo an award. They did not contemplate 
a case of award made on a reference under 
S. 18 in accordance with the provisions of 
section 81 . 


Reliance is also placed on 52 Mad 14 ‘ 
and 57 Bom. 314. 3 In both these cases tb 
order of the Court was on a reference mad 
under s. 80 of the Act. There is no referenc 
to s. 18 in s. 30. When there is a referenc 
under s. 18 , the decision of the Court mus 
be an award but not when the decision i 
not on a reference under that section. Ai 
order on a reference under s. 30 or an orde 
under s. 32 is therefore not an award Tb 
cases cited deal with the latter two sorts o 
orders and not with an order under s. 31 
cl. (2). We are therefore of opinion that thi 

A ‘ R R ‘ 1929 361 : 119 I C 42 

62 M ad . a42 :5G M. L. J. 357, Vonkatireddfv 
Adinarayana Rao. 

20A - I - K - 1933 Bom - 187 :144 I. C. 710 
! 83Bom - L ' R - 276 . Raghunathda! 
NaBik dBS 7 ‘ D,8tnct Superintendent of Police 


order of Mr. Gauri Shankar Varma which 
was passed on a reference under S. IS was 
an award and therefore appealable to this 
Court under S. 54, Land Acquisition Act. 
We therefore hold the appeal to be main¬ 
tainable. 

G.N./r.k. Order accordingly . 
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Bennett and Madeley JJ. 

Mt. Masooma Begam — Plaintiff — 

Appellant 


Mohammad Raza —Defendant — 

Respondent, f 

First Appeal No. CO of 1939, Decided on 14th 
October 1941, against decree of the Civil Judge, 
Mohaolalgauj, Lucknow, D/- 6th February 1939. 

"(a) Mahometan law — Marriage—Rukhsati 
ceremony — Child born alter marriage even 
though before rukhsati ceremony is presumed 
to be legitimate—Mere belief of husband, how¬ 
ever strong about paternity of wife’s child is 
not by itself sufficient to rebut presumption. 

The rukhsati ceremony is legally no part of a 
Mahomcdan marriage. Therefore a child born after 
the marriage is presumed to be legitimate even 
though it is born before the rukhsati ceremony 
unless it can he shown that the parties had no 
access to each other. And however strong may be a 
husband’s belief on the question of the paternity of 
bis wife's child, that belief by itself is not sufficient n 
to rebut the presumption raised by the fact that the 
cblid was born during the continuance of marriage, 
considered with the absence of any evidence to 
prove non access. [p 144<i,c,/] 

(b) Registration—Effect—Registration is not 
sufficient to prove that executant is more than 
18 years at that time. 

From the mere fact that a document executed by 
a person is registered by the Sub.Rcgistrar no in. 
lerence that the executant was more than 18 years 
at that time can be drawn. It is possiblo that tho 
oub-Itegistrar did not consider the executant's ap¬ 
pearance sufficiently conclusive as regards his age 
to justify such a refusal. The registration merely 
indicates that the Sub-Registrar saw no reason to 
refuse registration on the ground of the executant’s 
m,nont 7- [P 144/i ; P 145a] 7i 

Akhlaque Etisain — for Appellant. 

Ali Zaheer and S. AI. Naqi— for Respondent. 

Judgment. — This is a first civil appeal 
against the judgment and decree dated 8th 
February 1939, passed by the learned civil 
Judge of Mohanlalganj, Lucknow, dismiss- 
ing the appellant's suit with costs. The suit 
was brought by tho appellant Mt. Mosuma 
Begam consequent upon an unsuccessful 
claim before the Wasiqa Officer, Lucknow 
to the Wasiqa of one Mt. Mustafa Be<'ani 
who died in 1937. Tho other olaimant was 
the defendant-respondent, Mohammad Raza 
alias Banney son of the deceased Mustafa 



114 Oudh 


Masooma Begam v. Mohammad Raza 


Begam, anil his claim was allowed by the 
Wasiqa Officer in preference to that of the 
appellant. The appellant obtained a certi¬ 
ficate from the Commissioner, Lucknow 
Division, under S.6, Pensions Act of 1871, 
allowing her a period of three months to 
institute a suit for a declaration that^he is 
entitled to the wasiqa as the heir of Sfustafa 
Begam. The appellant admitted that the 
respondent, Mohammad Raza, was the son 
of Mustafa Begam, but alleged that he was 
illegitimate, his father being one Kunj 
Behari alias Bankey Behari and not Mustafa 
Begam’s husband, Syed Mohammad Taqi. 

Mt. Mustafa Begam bad inherited a share 
b in the wasiqa of her mother, Mt. Wajihun- 
nisa, who died in the year 1S98. Mt. Waji- 
hunnisa was first married to one Mohammad 
Hasan Khan by whom she had a daughter, 
Afsar Jehan Begam. Her second husband was 
Syed Tasadduq Husain who had previously 
married Mt, Ahmadi Begam. The appellant, 
Mt. Mustafa Begam was his daughter by this 
lady. By Mt. Wajihunnissa Syed Tasadduq 
Husain had two daughters, Mt. Murtaza 
Begam and Mt, Mustafa Begam. Mt. Wajih- 
unnisa’s other two daughters, Afsar Jehan 
Begam and Murtaza Begam, shared her 
wasiqa with the third daughter, Mt. Mustafa 
^ Begam. Mt. Mustafa Begam was married to 
Syed Mohammad Taqi in 1879, each of them 
being said to be about three years old at that 
time. The date of birth of the respondent, 
Mohammad Raza, is in dispute, as also is 
the date when Mustafa Begam began to live 
with her husband. It was the appellant’s 
contention that the rukhsati did not take 
place until 1690, and that Mohammad Raza 
had been born some years before. The res¬ 
pondent alleged on the other hand that the 
rukhsati took place in the lifetime of his 
grandmother, Mt. Wajihunnisa, who, as we 
have mentioned, died in 1893. 

The appellant tried to prove her case 
* partly by evidence that Mohammad Raza 
was born prior to the rukhsati, and partly 
by evidence of conduct on the part both of 
Mustafa Begam and of her husband Syed 
Mohammad Taqi, showing, it is contended 
that Mohammad Raza was not treated as 
the legitimate son of his mother Mustafa 
Begam. We may at once say that even if 
the appellant succeeded in proving that the 
birth of Mohammad Raza took place befo e 
the rukhsati, and also in lowing that the 
conduct of his parents threw great doubt on 
his legitimacy, that would not in our opinion 
be sufficient to rebut the presumption raised 
by the fact that Mohammad Razas birth 
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took place during the continuance of a valid 
marriage between his mother and Syed * 
Mohammad Taqi. Under s. 112 , Evidence 
Apt, that fact must be considered conclusive 
U*oof that he is the legitimate son of Syed 
'Mohammad Taqi unless it can be shown that 
£he parties had no access to each other at 
any time when he could have been begotten. 

It is admitted that the marriage took 
place in 1879, and it is also admitted that the 
marriage was valid and complete at that 
date. It is also admitted that the rukhsati 
ceremony is legally no part of a Mahomedan 
marriage. That being so, it was essential for 
the appellant to show that the parties had 
no access to each other at any time when / 
Mohammad Raza could have been begotten, 
and the question whether his birth took 
place prior to the rukhsati is immaterial. 
The appellant has made no attempt to prove 
this. It is admitted that Mustafa Begam 
and Syed Mohammad Taqi were living con¬ 
tinuously in the City of Lucknow from the 
time of their marriage, and there is not an 
iota of evidence on the record to suggest 
that they could not have had access to each 
other at any time prior to Mohammad 
Raza’s birth. 

We have nevertheless heard the learned 
counsel for the appellant at length, and we g 
have examined the evidence produced by the 
appellant to show that the birth of Moham¬ 
mad Raza took place prior to the rukhsati, 
and that the conduct of his parents indi¬ 
cates that he was illegitimate. We can see 
no reason whatever to dissent from the view 
taken by the Court below on either point. 
(His Lordship then considered the oral evi¬ 
dence and proceeded.) The documentary 
evidence on the point is equally inconclusive, 
but so far as it goes it supports the rospon- 
dent's case rather than the appellant's. 
Mahommad Raza was married in 1910 and in 
that year ho executed a dower deed in favour 
of his wife Kishwar Ara Begam (Ex. AS) and 
also an agreement in favour of his wife’s 
grandmother (Ex. A2). It is argued that as 
he executed and registered these documents, 
and there is no suggestion in them that he 
was a minor at the time, therefore, he must 
have been more than 18 years of age, which 
would indicate that he was born in or before 

the year 1892. . 

In our opinion no such inference can be 
drawn from these documents. It is true that 
under the Registration Act, the Sub-Registrar 
should have refused to register the docu¬ 
ments if it appeared to him that Mohammad 
Raza was a minor, but it is possible that he 
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a did not consider Mohammad Baza’s appear, 
ance sufficiently conclusive as regards his 
age to justify such a refusal; it is also 
possible that he took into consideration the 
fact that Mohammad Baza was a Shia 
Mahomedan, and that under his personal 
law he attained majority for the purpose of 
such documents on the completion of his 
15th year. The registration of these docu¬ 
ments merely indicates that the Sub-Begis- 
trar saw no reason to refuse registration on 
the ground of Mohammad Baza's minority. 
(His Lordship then considered the remaining 
documentary evidence and concluded.) In 
any event, we cannot hold that this evidence 
b alone is sufficient to establish a denial by 
Mohammad Taqi of his paternity, and even 
if we did so hold such a denial would not 
in our opinion prove that Mohammad Baza 
is illegitimate, for however strong may be 
a husband’s belief on the question of the 
paternity of his wife’s child, that belief by 
itself is not sufficient to rebut the presump¬ 
tion raised by the fact that the child was 
born during the continuance of marriage, 
considered with the absence of any evidence 
to prove non-access. We find, therefore, that 
the appellant’s suit was rightly dismissed 
and wo dismiss this appeal with costs, 
c K.8./R.K. Appeal dismissed. 
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Ghulam Hasan J. 


Mata Din and others — Defendants _ 

Appellants 

v. 

Imdad Khan — Plaintiff—Respondent. 

Second Appeal No. 147 of 1939, Decided on 19th 
September 1941, against order of the Dist. Judge 
Lucknow, D/- 16th March 1939. 


(a) Civil P. C. (1908), O. 8, R. 1 (2) (Oudh)— 
Defendant not filing documents on date of issues 
, nor Mtog list under O. 8, R. 1 (2) — On date 
of evidence defendant applying for permission 
to file two documents — Discretion in refusing 
application held properly exercised. 

The written statement was filed in the case on 
21 sfc October 1938 and the case was set down for 
final disposal on 81st Ootober 1938. On this date 
however, the Court framed issues and adjourned 
the case for evidence on 18th January 1939. The 
defendants did not produce any documents on the 
date of the issues, nor did they file a list of docu¬ 
ments as required by 0.8, B.l (2). The defendants 
filed an application on the date of evidence, namely 
18th January 1039 in which they sought permission 
to file two documents : 

Held that the discretion in rejecting the applies- 
tion was properly eieroised. [p I 4 g c ] 

£) Provlnclai Small Cause Courts Act (1887), 
Sch. 2, Art. 8—Suit lor rent of site Is different 
1942 0/19 & 20 


from suit for house rent and is not cognizable 
by Small Cause Court. 6 

A suit for rent of a site is different from a suit 
for house rent and is not cognizable by a Small 
Cause Court unless that Court has been expressly 
invested with jurisdiction in that behalf : (’25) 12 
A.I.R. 1925 Cal. 423 and (’15) 2 A.I.R. 1915 Cal. 
302, Bel. on; (’33) 20 A.I.R. 1933Nag. 382, Dissent. 

[P 146 h] 

(c) Oudh Civil Rules Vol. 1, paras 53, 54 and 
55—Documents filed and admitted in suit—Re¬ 
turn of, before limitation for appeal is irregular. 

The return of a document, filed and admitted in 
a suit, before the limitation for filing an appeal has 
expired, is irregular : (*41) 28 A.I.R. 1941 Oudh 
395, Bel. on. [P 147c] 

S. D. Alisra — for Appellants. 

Govind Behari Lai — for Respondent. 

Judgment. — This is the defendants’ ^ 
second appeal arising out of a suit for rent 
of a site situate in Ahata Beldari lane, Khan- 
dhari Bazar, Lucknow, which has been 
decreed by the two lower Courts. The plain¬ 
tiff based bis claim on a lease (ex. l) dated 
3rd March 1920 executed by Kallu, the father 
of the defendants-appellants, in favour of 
the plaintiff-respondent. The defence to the 
suit was a denial of the title of the plaintiff 
to the land in suit and a denial of Kallu or 
the defendants as his successors-in-interest 
having been tenants of the land in the suit. 
The defendants further pleaded that they 
and their predecessor-in-interesfc were ten- g 
ants of Babu Tulsipat Bam, Deputy Col¬ 
lector, who was the owner of the land and 
to whom they had been paying rent. The 
trial Court believed the evidence produced 
by the plaintiff and disbelieved the evidence 
produced by the defendants and came to the 
conclusion that the plaintiff had established 
his case that Kallu was a tenant of the 
plaintiff and that the defendants-appellants 
as his eons were liable to pay the rent. The 
Court further found that the defendants had 
been paying rent to the plaintiff. The learn¬ 
ed District Judge in appeal upheld the de¬ 
cision of the trial Court. h 

In second appeal two contentions have 
been raised on behalf of the defendants- 
appellants. The first contention is that tho 
trial Court was wrong in refusing an oppor¬ 
tunity to the defendants to produce two 
documents with the result that they were 
prejudiced in tho prosecution of their de- 
fence. It appears that the written statement 
was filed in the case on 2lst October 1988 and 
the case was set down for final disposal on 
3ist October 1938. On this date however the 
Court framed issues and adjourned the case 
for evidence on 18th January 1939 . The de¬ 
fendants did not produce any documents on 
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the date of the issues, nor did they file a list 


of documents as required by sub-r. ( 2 ) framed 
by this Court as an addition to O. 8, R l, 
Civil P. C. This sub-rule requires that the 
defendant shall file with his written state¬ 
ment a list of all the documents on which 
he relies as evidence in support of his case, 
shall produce with the written statement 
such of the documents as are in his posses¬ 
sion or power, and shall cause the others to 
be summoned on a date to be fixedly the 
Court for the purpose. 

The defendants filed an application on the 
date of evidence, namely 18th January 1939 
in which they sought permission to file two 
documents. One of these was a kirayanama 
executed by Kallu in favour of Rai Sri Ram 
dated 1st February 1912 and the other was a 
kirayanama executed by Imdad Khan in 
favour of Rai Sri Ram dated 2 nd February 
1912. The trial Court rejected the applica¬ 
tion holding that it would not be just to 
take the said documents at that stage. I am 
of opinion that the order passed by the trial 
Court was justified. It was the bounden 
duty of the defendants to file a list of these 
documents on the date of the written state¬ 
ment and to summon the documents at any 
rate for the date of the issues, and if they 
were unable to procure the documents by 
that date, they could have asked for leave 
of the Court to produce the documents at a 
later stage. The trial Court had perfect dis¬ 
cretion in the matter to disallow the pro¬ 
duction of these documents, and committed 
no error in exercising that discretion in re¬ 
fusing to admit them. The learned District 
Judge in appeal declined to interfere with 
the discretion exercised by the trial Court in 
rejecting these documents. Even if these 
documents had been admitted by the trial 
Court, I do not think that they would have 
affected the decision of the case in any way. 
According to the evidence of the defendants* 
mother, Mt. Pania, who was produced as 
D. w. 2 , the defendants left the site after the 
floods of 1915 and went to live in the ahata of 
Pandit Jagpal Krishna, where they remained 
for two years and again came back to live 
on the land in suit, that is to say, sometime 
1917. The kirayanamas sought to be pro- 


in 


duced by the defendants relate to 1912 and 
the lease in question upon which the plain¬ 
tiff’s suit is based was executed by the defen¬ 
dants’ father in 1920. It is clear therefore 
that the previous lease of 1912 executed by 
Kallu in favour of Rai Sri Ram came to an 
end when he left the house in 1915. I hold 
therefore that the defendants have no cause 
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for any grievance on the score of not being 
allowed to produce material documentary * 
evidence. The second contention raised on 
behalf of the appellants is that the suit was 
cognizable by a Small Cause Court and was 
not triable on the regular side by the civil 
Court. Reliance is placed in this connexion 
on Art. 8, Provincial Small Cause Courts Act, 
which runs thus: 

A suit for the recovery of rent, other than house 
rent, unless the Judge of the Court of Small Causes 
has been expressly invested by the Local Govern¬ 
ment with authority to exercise jurisdiction with ' 
respect thereto. 

It is argued that the suit for recovery of 
rent other than house rent is excepted from f 
the cognizance of a Court of'Small Causes, * 
and the present suit for house rent therefore 
falls within the jurisdiction of the Small 
Cause Court. This point was not raised by 
the defendants either in the trial Court or 
in the lower appellate Court and has been 
raised for the first time in the memorandum 
of appeal presented to this Court. A refer¬ 
ence to the allegations in the plaint will show 
that the plaintiff described the property in 
suit as fallen land or site in ahata Beldari 
lane and the relief was for rent of this site. 
The plaintiff never claimed any house rent. 
The proceedings on the date of the issues 
record the following: 9 

Counsel for the defendants admits that the de¬ 
fendants are the sons of Kallu and have been living 
on the 6ite in suit having inherited the thatch on 
the site in suit from Kallu. 

In this state of pleadings it is not possible 
for the appellants to urge that the present 
suit related to house rent. It is however 
argued by learned counsel for the appellants 
that there is no difference between a suit 
for house rent and a suit for rent of a site. 
Reliance is placed on a single Judge decision 
of the Additional Judicial Commissioner of 
Nagpur reported in A.I.R. 1933 Nag. 382 ; x In 
that case the suit was filed in the Small 
Cause Court for rent for use and occupation h 
of the land and was decreed by the trial 
Court. The learned Additional Judicial Com¬ 
missioner repelled the argument in the revi¬ 
sion application by the defendant that the 
suit was not cognizable by the Small Cause 
Court as it involved a dispute relating to 
ground rent. I am not prepared to follow 
this decision. In my opinion, the suit for 
rent of a site is different from a suit for 
house rent and is not cognizable by a Small 
Cause Court unless that Court has been ex¬ 
pressly invested with jurisdiction in that 

1. (*33) 20 A.I.R. 1933 Nag. 382 • 147 I. C. 839, 
Laxminarayan v. Niyamat Masjid. 
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a behalf. I prefer to follow the decision in a.I.r. 
1925 cal. 423, 3 where it was held that a suit 
for rent of homestead land situated in a town 
i3 excluded from the jurisdiction of the 
Small Cause Court. The Bench followed a 
previous decision of its own Court in 42 Cal. 
638. 3 I hold therefore that there is no sub¬ 
stance in the plea of jurisdiction raised on 
behalf of the defendants-appellants. 

Before taking leave of this case, I should 
like to mention that the original lease Ex. 1, 
which was the basis of the suit is not on the 
record. It appears from the list of documents 
that it was returned on 29th May 1939, under 
the signature of the Civil Judge of Lucknow. 
b The decision of the trial Court was given on 
18th January 1939, while the judgment of 
the lower appellate Court was given on 16 th 
March 1939. The appeal was filed in this 
Court on 12 th July 1939. The document ap¬ 
pears to have been returned upon an appli- 
# cation presented by the plaintiff’s counsel 
on 26th May 1939. The only reason for the 
return of the document given is that the suit 
had been decided on 18th January 1939, and 
the document was liable to be returned. It 
is somewhat curious that the office reported 
on this application that the paper was re. 
turnablo and the document was returned, as 
c already stated, by an order of the Civil Judge 
dated 29th May 1939, even before limitation 
for filing an appeal to this Court had expired. 
This procedure was wholly irregular. An 
explanation will be called for from the Civil 
Judge concerned as to why this document 
was returned before the limitation for filing 
the appeal had expired and before the suit 
had been finally decided by this Court. The 
attention of the Civil Judge will be drawn to 
1941 O.W.N. 618 . 4 The appeal fails and is dis¬ 
missed with costs. 

G.N./r.k. Appeal dismissed. 


79 I. C. 557, 


2. (»25) 12 A.I.R. 1925 Cal. 423 : 

Manmatha Nath v. Nalinaksha Rai. 

(’B>) 2 A.I.R. 1915 Cal. 802 : 27 I C 268 • 42 

dn k 6 Xf 8 ^ 2 r v J M 494 : 19 C W - N - Saha- 
dora Mudiah v. Nabin Chand. 

4 vui 1 o w w'fifft si" 0adh 895 : 198 I -°- 676 : 

1841 O.W.N. 818, Siieomj v. Gang* Prasad. 
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S. Nisar Husain and another 
Appellants 
v. 

Emperor. , 

Crtoinal Appeal No. 416 of 1941, Decided 
* November 1941, against order of Addl. Be 
Judge, Bahraich, D/- 13th September 1841 . 


(a) Penal Code (1860), S. 100 — Allowance to 
be made in considering plea of self defence, e 
stated — Accused while being throttled by de¬ 
ceased piercing knife into his abdomen — Case 
held covered by S. 100. 

A man who is assaulted is not bound to modu¬ 
late bis defence step by step, according to the attack. 
Where the assault has once assumed a dangerous 
form,every allowance should be made for one, who, 
with the instinct of self-preservation strong npon 
him, pursues bis defence a little further than to a 
perfectly cool by-stander would seem absolutely 
necessary : 28 Mad. 454, Rel. on. (P 15le] 

In a fight in which the deceased and his party 
were the aggressors, the deceased,.who was a strong 
and powerful man, actually held the accused by the 
waist from behind. The accused tried to extricate 
himself from the gripof the deceased and caused him 
injuries on his thumbsand when he was released the f 
deceased began to press his neck from behind and J 
when the accused felt that he was being throttled 
he pierced his knife which happened to be in his 
pocket into the deceased’s abdomen which proved 

Held that the case was covered by S. 100 as the 
accused inflicted the knife-injury when he had an 
apprehension of death or grievous hurt. [P 151a) 
Held jurlhcr that to say that thb accused coaid 
have sought the assistance of by.standers to save 
him from the apprehended danger was to say the 
least of it, a counsel of perfection. [P 151c] 

(b) Criminal trial — Self-defence—Pica of — 
Omission to state plea in report to police does 
not preclude accused from setting it up at trial. 

The omission to state the plea of self-defence in 
the report made by the accused to the police cannot 9 
bar the accused from putting his case at the trial. 

[P 161c) 

Mohd. Hafxa — for Appellants. 

Nasirullah Beg t Assistant Government Advocate 

— for the Crown. 

Judgment. —The only question involved 
in this appeal is whether the appellants had 
a right of private defence. The appollants 
are Baiyid Nisar Husain and Murtaza Hu. 
sain, and are related to each other as cousins. 
Murtaza Husain is also married to the sister 
of Nisar Husain. Nisar Husain has been 
convioted by the learned Additional Sessions 
Judge of Bahraich under ss. 804 and 823 , 
Penal Code, and sentenced to seven years* h 
and six months* rigorous imprisonment res¬ 
pectively, while Murtaza Husain has been 
convicted under s. 828 , Penal Code, and has 
been sentenced to six months* rigorous im¬ 
prisonment The charge against Nisar Husain 
was that on 24th April 1941; at about 8 a. m. 
at Mirganj, police station Qaiserganj, district 
Bahraich, he inflicted a fatal injury upon 
Imdad Husain with a karauli and was guilty 
of an offence punishable under s. 804 , Penal 
Code, while Murtaza Husain acoused caused 
hurt to Imdad Husain deceased and his 
brother Sirajul Husain and committed an 
offence punishable under s. 828, Penal Code 
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Imdad Husain deceased and Sirajul Hu¬ 
sain were brothers while Ikram Husain and 
Nisar Husain are brothers and Murtaza 
Husain, as already stated, is their cousin and 
a brother-in-law. The parties are descended 
from a common ancestor and have been 
admittedly on terms of enmity for a long time. 
Imdad Husain and Sirajul Husain have a 
cousin, whose name is Rabat Husain (p.w. l). 
There was some dispute between Nisar 
Husain and Ikram Husain about their share 
in the ancestral house at Mirganj, which is 


Imdad Husain fell down as a result of the 
serious injuries received by him, and Mur- * 
taza Husain struck Sirajul Husain on the 
hand holding the karauli. The karauli fell 
down and Nisar Husain took it up and ran 
away with his cousin Murtaza Husain. 

It is unfortunate that the injuries of 
Imdad Husain were not promptly attended 
to, and he was not taken to the hospital at 
Qaisergunj which was only a few miles away 
from the place of the occurrence till some 
time after 2 P. M. and he died there at 2-80 


near Jarwal village. It appears that Nisar 
Husain, who was employed in Bombay, used 
to send money to his brother off and on for 
b additions and alterations to this ancestral 
house. Nisar Husain apparently thought that 
his brother Ikram Husain, although entitled 
to a half share in the house, was not entitled 
to the benefit of the improvements which 
had been made in the ancestral house at his 
expense. However, the prosecution evidence 
is that on 24th April 1941 Nisar Husain began 
to dismantle the tiles of this house. Ikram 


Husain went over to Sirajul Husain and 
spoke to him as well as two other persons 
Tahir Ali and Jawaad Ali, the latter two 
being his relatives, about tbe highhanded¬ 
ness of his brother. Sirajul Husain, who was 
c admittedly on terms of hostility with Nisar 
Husain, came up to Nisar Husain and ques¬ 
tioned him as to why he was dismantling 
the house. Nisar Husain resented this inter- 
ference on the part of Sirajul Husain, came 
down from the tiled roof and gave a slap to 
Sirajul Husain. Sirajul Husain went back 
and reported the matter to his brother Imdad 
Husain and then both of them came armed 
with lathis apparently to take their revenge. 
A lathi fight is said to have ensued between 
Nisar Husain and Murtaza Husain on the 
one hand and Imdad Husain and Sirajul 
Husain on the other hand. The occurrence 
j took place between 6 or 7 A. M. in the 
morning. According to the prosecution case 
Nisar Husain was the first to deal a lathi 
blow to his opponents. Imdad Husain and 
Sirajul Husain returned lathi blows. Imdad 
Husain deceased then threw away the lathi 
and grappled with Nisar Husain. Imdad 
Husain according to the evidence was a tall 
and stout person. While be held Nisar 
Husain in his grip, the latter took out a 
karauli and stabbed Imdad Husain m the 
abdomen. He also rushed at Sirajul Husain, 
but, Sirajul Husain snatched the karauli from 
his hands, and both he and Imdad 
ran away. The appellants chased the two 
brothers up to Ali Bahadur's door, where 


P. M. The post mortem examination on the 
body of Imdad Husain made on 25th April 
1941, showed nine injuries : injury No. 6 was 
a stab would £" x J” x £*, five inches from / 
right nipple at 2 o’c. Direction, downwards, 
inwards and to the right. Injury no. 6 was 
an incised wound J’ x J* x bone, back of 
lower part of right thumb near the nail. 
Direction, downwards and outwards tail¬ 
ing off externally. Injury No. 9 was a pene- • 
trating wound if' xl'x abdominal cavity; 
a coil of small intestine was protruding out¬ 
wards. Death, in the opinion of the doctor 
was due to shock and haemorrhage as a result 
of penetrating wound of the abdomen. 
Other injuries were contusions and contused 
wounds caused by lathis. 


The first information report was made g 
by Rahat Husain, cousin of Imdad Husain 
ieceased, at 2-45 P. M. at police station 
^aiserganj, which is seven miles from Mir¬ 
ganj. The first information report mentions 
the name of Tahir Ali (D. w. 2), Sajjad Ali, 
Bahadur Ali, Jawwad Ali (D. W. 3) and Far- 
zand Ali (p. W. 6) as witnesses to the assault. 
Nisar Husain admitted that he had stabbed 
Imdad Husain in the abdomen but alleged 
that he had done so in the exercise of a right 
of private defence. His version as disclosed 
in his written statement was that he had a 
dispute with his brother Ikram Husain. 
Imdad Husain, Sirajul Husain and Rahat h 
Husain all came up to beat him. Imdad 
Husain grappled with him and felled him 
to the ground as he was a strong and 
powerful man. He also says that Imdad 
Husain began to press his throat and Rahat 
Husain and Sirajul Husain started beating 
him with lathis and that he. in order to 
save his life, took out the knife, which he 
had accidentally in the pocket of his trousers 
and with which he was cutting the strings 
of the chhappar, and stabbed Imdad Husain. 
His version is that when he felt suffocated 
by the pressure of his throaty he pierced 
the knife in Imdad Husain’s abdomen from 
underneath and it was only then that he 
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a was able to save himself. Nisar Husain fur¬ 
ther 6tates that he had no intention whatso¬ 
ever of killing the deceased. Murtaza Husain 
also filed a written statement supporting 
Nisar Husain whom he called as his brother 
and said that when he ran with a lathi to 
save him, Sirajul Husain attacked him with 
lathis. He also retaliated with a lathi against 
Sirajul Husain but he did not beat Imdad 
Husain. He denied that he had beaten Sira¬ 
jul Husain at the door of Bahadur in order 
to take away the knife from him. 

The accused produced three witnesses in 
defence, Bhusaili (D. W. l), Tahir Ali (D. w. 2) 
and Jaw wad Ali (D. W. 3). The prosecution 
evidence consists of the six eye-witnesses, 
Rahat Husain (p, w. i), Sirajul Husain 
(P. W. 2), Baqridi Teli (p. w. 3), Baqridi 
Butcher (P. w. 4), Ishaq (p. w. 5) and Far- 
zand Ali (P. W. 6 ). The learned Additional 
Sessions Judge, after considering the prose¬ 
cution and defence evidence, came to the 
conclusion that Sirajul Husain (p. w. 2 ) had 
gone to Nisar Husain as the champion of 
Ikram Husain. He also found that he did 
not go merely to make an innocent enquiry 
from Nisar Husain but went to him to inter, 
vene on behalf of Ikram Husain. He further 
found that there was no justification what- 
c soever for the two brothers, Imdad Husain 
and Sirajul Husain, to go armed with lathis 
to retaliate for the slapping incident, and 
therefore Imdad Husain and Sirajul Husain 
were undoubtedly the aggressors. The learned 
Additional Sessions Judge went so far as to 
hold that the first lathi blow must have been 
struck by the retaliating party, namely 
Imdad Husain and Sirajul Husain. He has 
however hold that Nisar Husain could not 
have apprehended any danger to his life by 
the mere pressure of his neck by Imdad 
Husain particularly when there were as 
many as 60 men present at the time of the 
d assault, whose help he could undoubtedly 
seek against Imdad Husain, who was more 
than a match for him. In this view the 
learned Additional Sessions Judge recorded 
the conclusion that the stabbing was not 
justified and the accused exceeded by far the 
Jimits of self-defence. As regards the episode 
at Bahadur Ali’s door he Baid that it was 
immaterial and required no finding. He 
however, held that Murtaza Husain did take 
part in the lathi fight as Nisar Husain alone 
oouia not possibly have inflicted so many 
injuries with lathis and a sharp weapon in 
lour or five minutes. The only question that 
arises for consideration is whether the ac- 
oused Nisar Husain has substantiated the 


plea of self-defence. Bhusaili (D. W. 1) is a $ 
Teli resident of Mirganj and his house is on 
the west of Nisar Husain’s house separated 
only by one other house. He says that he 
and Baqridi Teli both went together and 
saw the assault. He says : 

When we reached the door of Nisar Husain I saw 
Nisar Husain thrown on the ground and Imdad 
sitting over him. Imdad was throttling his neck 
from the back side. Nisar Husain said he was 
dying. Imdad said “I will kill you.” Nisar then 
took out knife from his pocket and pierced it in the 
abdomen of Imdad. Imdad then left Nisar and 
Nisar went away in his house and shut up his door. 

The only criticism against this witness is 
that he states in cross-examination that 
Imdad Husain had no injury except that of j 
a knife thrust, but he adds that at least he 
saw no other injury except the said injury. 
Baqridi Teli (P. w. 3) describes the assault 
thus : 

Nisar was the first to deal blow. Murtaza had 
come out there by this time. Imdad caught Nisar 
by waist. Nisar took out karauli from the pocket of 
his pant and stabbed him. Imdad and Sirajul then 
fled away. Nisar and Murtaza followed them. 
Imdad fell down at the door of Bahadur. Sirajul 
had karauli at the time. He had snatched it from 
Nisar at his door. Murtaza then dealt a lathi blow 
on the hand of Sirajul. Karauli fell down. Nisar 
took it up and the two accused went away. 

In cross-examination this witness states : 

I do not remember if Imdad threw Nisar on the 
ground but Nisar was fallen to the ground and Q 
Imdad was sitting over his chest. 

He also states : "Sirajul snatched karauli 
from Nisar when Nisar stabbed Imdad with 
it. Imdad released Nisar on being stabbed." 

A comparison of the two statements shows 
that the statement of Bhusaili (D. w. l) that ' 
Nisar was lying on the ground and Imdad 
was sitting over him is not incorrect and 
Baqridi Teli (P. w. 3) is deliberately trying 
to conceal the fact and taking refuge behind 
the convenient plea of loss of memory. It is 
a pity that the rest of the statement of 
Bhusaili was not put to this witness, Baqridi 
Teli. I have no doubt, however, that if it 
had been put to him, he would have given a ^ 
similar answer. Tahir Ali (D. w. a) and 
Jawwad Ali (D. w. 8) are indirectly related 
to the accused. Tahir Ali states that Imdad 
threw Nisar down on the ground and sat 
over him. He was bolding his waist from 
behind, Nisar took out a knife and pierced 
it in the thumbs of Imdad. Imdad released 
the waist and holding his neok began to 
press it. Nisar said "Do not kill me," but 
Imdad did not release him. Then he (Nisar 
Husain) pierced the knife in Imdad’s abdo- 
men. Then Imdad released him. Nisar ran 
into his house and Imdad also went away 
towards his house in the. north. This wit- 
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ness states that Iradad Husain was a very 
tall and powerful man. Jawwad Ali (p. w. 3 ) 
states that Imdad Husain threw Nisar 
Husain on the ground and caught hold of 
his waist with both hands from behind. 
Nisar took out the knife and pierced the 
thumbs of Imdad, who left his waist and 
began throttling his neck. Nisar said “Do 
not throttle me, I will die,” but Imdad did 
not listen. Nisar then pierced the knife in 
the abdomen of Imdad. Imdad thereupon 
released him. Rabat Husain (p. W. l) was 
also questioned on this point and he stated: 

I do not know if Imdad Husain had thrown 
Nisar Husain on the ground and sat on his back 
and Nisar Husain first pierced karauli in the 
thumbs of Imdad Husain so that he may release 
but that when Imdad Husain throttled Nisar 
Husain, Nisar Husain stabbed him with karauli. 

Sirajul Husain (p. W. 2) is of course an 
interested witness and his evidence has to 
be accepted with great caution. He admits 
that both he and his brother went armed 
with lathis so that if they were beaten they 
may save themselves. The witness also 
states that his brother had gone merely to 
enquire why he (Sirajul Husain) was beaten 
without any fault. This part of the story is 
not accepted by the learned Additional Ses¬ 
sions Judge. He observes that Imdad Husain 
could not have gone there merely for the 
purpose of making an innocent enquiry but 
he went there with the definite object of re¬ 
taliation. The witness further states that 
when he and his brother reached the door of 
Nisar Husain, they found him and Murtaza 
Husain standing at the door with lathi6. 
This portion is also not accepted by the 
learned Additional Sessions Judge on the 
ground that Nisar Husain and Murtaza 
Husain could not have been ready for a fight 
a a they were not aware that Imdad Husain 
and Sirajul Husain will be coming to re¬ 
taliate the slapping incident. The witness 
admits that Imdad Husain threw his lathi 
and grappled with Nisar Husain. In cross* 

examination he states that : 

It is false that Imdad threw down Nisar on the 
ground and throttled him and did not leave him 
in spite of karauli being pierced in his thumbs and 
that it was after all this that Nisar stabbed Imdad. 

He, however, makes the significant admis¬ 
sion that Imdad had not released Nisar un¬ 
til he was stabbed. He was holding Nisar by 
his waist. This witness even denies the pre- 
sence of Bhusaili Teli (D. W. 1) on the spot, 
although his presence is admitted by Baqridi 
Teli (p. W. 8) and Baqridi Butcher (P. W. 4). 
I have already dealt with the evidence of 
Baqridi Teli (p. W. 8). As regards Baqridi 
Butcher (p. W. 4), it is admitted by him that 


Imdad threw his lathi and caught Nisar by 
the waist and Nisar stabbed Imdad. He 6 
also admits that Nisar was fallen on the 
ground at the time and Imdad was over him. 
He adds, however, that Nisar had fallen 
after stabbing, which is obviously incorrect. 
In cross-examination this witness states that 
Imdad was holding Nisar till the time he 
went away. This statement clearly shows 
that the man did not witness the entire in¬ 
cident up to the stabbing. The evidence of 
this witness is not of much value. Ishaq 
(p. W. 5) is a manihar. He denies that Im¬ 
dad had thrown Nisar on the ground. This 
statement is in partial conflict with the 
statements of Baqridi Teli (p. w. 8) and t 
Baqridi Butcher (p. W. 4). Farzand Ali 
(P. w. G) was not questioned as to whether 
Nisar had fallen on the ground and whether 
he was being throttled. He stated that he 
did not know what became of the karauli 
after Imdad had been stabbed, and the 
Public Prosecutor, thereafter, stated before 
the Court that the witness had been won 
over. 

This then is all the evidence of the prose¬ 
cution and the defence. The learned Addi¬ 
tional Sessions Judge believed the evidence 
of the defence witnesses upon the two inci¬ 
dents as against the evidence of the prose- 9 
cution that Sirajul Husain took up cudgels 
on behalf of Ikram Husain at the latter's 
instance, that he was slapped in consequence 
that the two brothers came armed with 
lathis to retaliate and the subsequent assault 
took place as a result of their aggressive 
acts. Relying upon this evidence, the learned 
Additional Sessions Judge gave the findings 
which have already been referred to above. 
The learned Additional Sessions Judge after 
believing that part of the story “that Imdad 
Husain grappled with Nisar Husain, the lat¬ 
ter had come down and Imdad Husain was 

over him,” proceeded to observe : j, 

So far I, therefore, believe the defence version. 
Bat the mere catching hold of a man by his nook 
is not throttling. A man’s life is not also so airy 
that as the neck is pressed it may pass off. Accord¬ 
ing to the defence own relation witness (Tahir Ali, 

D. W. 2) there were about 50 men present at the 
time. If Nisar Husain accused was not, therefore, 
feeling equal to Imdad Husain, he could seek the 
help of so many assembled men. Stabbing does not, 
therefore, appear to be in any way justiSed ; and I 
find against the accused on that point. 

The learned Additional Sessions Judge 
has not taken the care to examine that ix>r- 
tion of the defence evidence, which had a 
direct bearing upon the plea of self-defence. 
This evidence was to the effect that Imdad 
Husain actually held Nisar Husain by*tho 
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a waist from behind, that Nisar Husain tried 
to extricate himself from the grips of Imdad 
Husain and caused him (Imdad Husain) 
injuries on his thumbs and when he was 
released Imdad Husain began to press his 
neck from behind and that when Nisar felt 
that he was being throttled he pierced his 
knife into Imdad Husain’s al^omen. If, 
therefore, the facts of the present case estab¬ 
lish a case of throttling on the part of Imdad 
Husain as I hold they do, it follows that 
Nisar Husain inflicted a knife injury when 
he had an apprehension of death or grievous 
hurt. The case will, therefore, be covered by 
S. 100 , Penal Code. The relevant portion of 
^ S. 100 runs as follows : 

The right of private defence of the body extends, 

.to the voluntary causing of death or of any 

other barm to the assailant, if the offence which 
occasions the exorcise of the right be of any of the 
descriptions hereinafter enumerated, namely : — 

First ,— i-uch an assault as may reasonably cause 
the apprehension that death will otherwise be the 
consequence of such assault. 

Secondly, — such an assault as may reasonably 
cause the apprehension that grievous hurt will 
otherwise be tho consequence of such assault; .... 

The learned Assistant Government Advo¬ 
cate has strenuously argued that the plea of 
throttling is an afterthought and conflicts 
with Ex. 14, tho report made by Nisar 
c Husain at 10-6 A. M. in the morning at police 
station Qaiserganj, as also with the state¬ 
ment (ex. 2 i) made before the Committing 
Magistrate. The report made at the police 
station is very brief and merely mentions 
the incident of fight. The report even omits 
to mention that Imdad Husain had been 
stabbed. As far as his statement before the 
committing Magistrate is concerned, that 
statement has been prepared after delibera. 
tion and no doubt with the assistance of 
counsel. The omission to state the plea of 
self-defence in the report made by Nisar 
Husain cannot be # held to bar the accused 
d from putting his cose at the trial. Whether 
the plea of self-defence is true or not depends 
upon the evidence produced in the case. 
This evidence, as I have already held, does 
substantiate the plea raised by the accused. 
Upon a careful consideration of tho case I 
have come to the conclusion . that Nisar 
Husain did not exceed his right of private 
defence. The learned Additional Sessions 
Judge remarks that there was no reason to 
think that the pressure on the neck of Nisar 
Husain was such as to lead him to think 
that he was under any apprehension of death 
or grievous hurt, and that he should have 
not gone to the extreme length of stabbing 
•Imdad, Husain* In the circumstances in 


which Nisar Husain found himself placed it e 
is not easy to say that such an apprehension 
was not reasonable. In 28 Mad. 454 1 it was 
remarked : 

But a man who is assaulted is not bound to 
modulate his defence step by step, according to the 
attack .... Where the assault has once assumed a 
dangerous form every allowance should bo made for 
one, who, with the instinct of self-preservation 
6trong upon him, pursues his defence a little fur¬ 
ther than to a perfectly cool by-stander would seem 
absolutely necessary.* 

To say that Nisar Husain could have 
sought the assistance of by-standers to save 
him from the apprehended danger is, to say 
the least of it, a counsel of perfection. I hold, 


both Imdad Husain and Sirajul Husain acted 
as the aggressors. The simple injuries caused 
by him to the latter were also caused in 
self-defence. No offence is made out against 
Murtaza Husain. I allow the appeal, sot 
aside the convictions and sentences passed 
upon the appellants and direct that Nisar 
Husain 6hall be set at liberty at once. Mur¬ 
taza Husain is already on bail. His bail 
bonds are cancelled. He need not surrender 
himself to bail. 

G.N./r.k. Accused acquitted . 9 

1. (’05) 28 Mad. 454 : 3 Cr. L. J. 43, Aliugal Kun- 
binayan v. Emperor. 

Penal Code— 

(a) (*36) Ratanlal, Page 221 Pts. 1. 2. 

Cr. P. C.— 

(b) (*41) Chitaley, S. 271 N. 9. 


therefore, that Nisar Husain did not excee< 
the right of private defence and is not guilt; 
of the offence with which he has been charged 
As regards Murtaza Husain, it is clear tha 
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Second Appeal No. 101 of 1940, Decided on 13th h 
November 1941, against order of Civil Judge 
Gonda, D/. 5th February 1940. 

(a) Oudh Rent Act (22 of 1886), S. 5-Sale of 
his rights by ex-proprietary tenant—Effect. 

An ex-proprietary tenant has no power to execute 
a sale of his rights and if he does so the superior 
proprietor is entitled to rocover possession of the 
land, the original tenant being deemed to have 
abandoned it. [p 1524 ,*] 

(b) Deed—Construction—Lease orsale-^Rent 

payable annually and transferor reserving rent 

for himself — Deed held lease and not sale_ 

• > > n o f re-entry clause held not material. 

.> whether a deed ia a sale or a 

lease, tho real nature of the document baa to bo 
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:j Under a deed the transferee became liable to pay 
a a 9nm to the zamindar and another sum to the 
transferor. The total of these sums represented the 
reasonable rent. The deed further provided that if 
the transferee should not pay the annual rental to 
the superior proprietor and by such default the 
executant suffered in any way the transferee would 
then be held liable for damages and costs. There 
was no provision for any right of re-entry in case 
of default of payment : 

Held that the deed was a lease and not a sale. 
The principle that where the vendor gets no bene¬ 
fit, but merely recovers his revenue, then the docu¬ 
ment amounts in effect to a sale did not apply in the 
present case as the transferor had reserved rent for 
himself. The non-reservation of any right of re¬ 
entry did not matter as there was no special provi¬ 
sion in the deed barring the transferor from any 
right of re-entry. Though there was a provision 
empowering him to sue for damages and costs, the 
right to proceed against the transferee was not 
expressly given up : (’21) 8 A. I. R. 1921 Oudh 240 
and (’30) 17 A.I.R. 1930 Oudh 300, Distinq. 

[P 155d,e] 

H . D. Chandra — for Appellant. 

L. S. Misra — for Respondent. 

Judgment. — The question which arises 
in this second civil appeal is whether a deed 
executed by an ex-proprietary tenant and 
purporting to be a lease in perpetuity, the 
lessee being liable under the deed to pay the 
superior proprietor rent due to him from the 
ex-proprietary tenant and also to pay a 
smaller sum of money as rent to the ex-pro- 
prietor, should be regarded as a deed of sale 
or a lease. The suit was brought by the 
superior proprietor, Bhondu Singh, against 
the transferee, Mahadeo Singh, to recover 
possession of the plots transferred by the 
deed in question, which was executed by the 
ex-proprietary tenant, Ram Singh, on 22nd 
September 1938. Under the deed, Mahadeo 
Singh became liable to pay a sum of Rs. 
30-5-10 to the zamindar, and a sum of Rs. 
4-10-2 to Ram Singh. That is, the total rent 
payable by Mahadeo Singh was Rs. 35. The 
deed further provided that if Mahadeo Singh 
should not pay the annual rental to the 
superior proprietor and by such default the 
executant suffered in any way, Mahadeo 
Singh would then be held liable for damages 
and costs. The learned Munsif of Utraula 
decreed the suit, while the Civil Judge of 
Gonda in first appeal dismissed it. This 
second appeal has been preferred against this 
decision. The only issue in the suit with 
which I am concerned is the first, namely— 
Did Ram Singh sell his ex-proprietary tenancy 
to the defendant and does Ex. 1 amount to a sale 
deed as alleged by the plaintiff? If so its effect? 

It is conceded that Ram Singh as an ex¬ 
proprietary tenant had no power to execute 
a sale of his rights in the plots transferred 
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and that if the deed is held to be a deed of 
sale, the appellant is entitled to recover pos. e 
session of the land, the original tenant Ram 
Singh being deemed to have abandoned it. 
There was some oral evidence in the case 
bearing for the most part on what preceded 
the execution of the deed. The evidence of 
two witness only (apart from the evidence 
of the defendant himself) has been referred 
to on this point. They were both produced 
by the plaintiff. The first witness, Syed 
Yawar Husain, stated that the parties to the 
deed came to him and told him that a sale 
had been settled for Rs. 100 in respect of the 
ex-proprietary tenancy, and they also told 
him that the sale could not take place and I 
therefore a lease would be executed. The 
money, he added, was paid before him. In 
cross-examination he admitted that he did 
not see the money, that is the sum of Rs. 100 
being handed over. He had merely stated 
that Rs. 100 had been paid in view of what 
Ram Singh had told him. The second wit¬ 
ness, Shambhu Prasad, also stated that 
Mahadeo Singh paid Rs. 100 to Ram Singh, 
there having been talk about the sale of the 
ex-proprietary tenancy of Ram Singh to 
Mahadeo Singh for this sum. A lease was 
executed because a sale deed could not be 
executed. 9 

The Munsif referred to this evidence but 
remarked that he did not attach any impor¬ 
tance to it in view of the terms of the docu¬ 
ment itself. The lower appellate Court 
observed that these witnesses "are definite 
that the executant of the deed did not intend 
to execute a sale deed," and he concluded 
that their evidence supported the defen¬ 
dant’s case. It would appear that this con¬ 
clusion is opposed to the evidence of these 
witnesses, since, as I have shown, they 
clearly deposed that there had been an in¬ 
tention to execute a sale deed, but I presume 
that the learned Civil Judge meant that 
although there might have been this inten¬ 
tion originally, it was abandoned as soon as 
it was realised that Ram Singh was not 
competent to execute a sale deed, and con¬ 
sequently a lease was substituted. Mahadeo 
Singh himself gave evidence and stated that 
there was no talk of a sale deed between 
him and Ram Singh. 

In my opinion this oral evidence is quite 
unreliable. Against Yawar Singh there is 
the clear discrepancy about the payment of 
the sum of Rs. 100. As regards the statement 
of Shambhu Prasad that payment of this 
sum was made by Mahadeo Singh to Bam 
Singh, it is clear from his evidence, if it is 
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a believed, that the price to be paid on the 
sale was Rs. 100 and, therefore, there would 
be no reason to pay this amount on the sub- 
stitution of a lease for a sale, and a rental 
of Rs. 95 for the sale price. And even if the 
sum of Rs. 100 had been paid by Mahadeo 
Singh to Ram Singh, we should expect that 
it would have been re-paid on the decision 
not to proceed with the sale. As regards 
Mahadeo Singh himself he is an interested 
party and his evidence, therefore, is of little 
value. For these reasons I am of opinion 
that the oral evidence must be disregarded 
altogether in considering the nature of the 
transaction. 

b The trial Court considered that the small 
amount of rent payable to Ram Singh was 
purely a nominal amount and was included 
in the deed merely as a device to conceal 
the fact that the deed was really a sale 
deed. The Civil Judge observed that the 
total rent of Rs. 95 was a reasonable rent, 
and that the plots could not have fetched 
more if they had been let out to an ordinary 
tenant. The ex-proprietary rent was Rupees 
90-5-10, and Ram Singh could not expect to 
realize more than Rs. 4-10-2 for himself. The 
Civil Judge concluded that this amount, 
though small, was not a mere nominal sum. 
c The Civil Judge further observed that had 
the transfer been really a sale the transferor 
would not have been given the right to pro¬ 
ceed against his transferee for damages and 
costs should his transferee fall into arrears 
with the payment of the sum due from him 
under the deed to the superior proprietor 
and tho transferor suffer in consequence. 
This right the Civil Judge considered was 
in no way less valuable than the right of 
re-entry. 

The learned counsel for the appellant has 
laid great stress on the omission in the deed 
to provide for any right of re-entry in case 
d of default of payment. The deed only em¬ 
powers the transferor to sue his transferee 
for damages and costs. It has been suggest- 
ed by the learned counsel for the respondent 
,n ^Plying on this point that it was not 
necessary that the transferor should ex. 
pressly reserve to himself any right of re. 
entry. The deed did not create any contract 
between the superior proprietor and the 
transferee, who was primarily liable to the 
transferor for the whole sum. The arrange¬ 
ment that the transferee should pay the 
ex-proprietary rent directly to the superior 
proprietor for the transferor was only be. 
tween them, and if the transferee fell into 
arrears either in respect of the ex-proprie- 


tary rent or in respect of the rent payable 
by him to Ram Singh, it was open to the 
latter, it is contended, to proceed against 
him under S. 61 , Oudh Rent Act, that is to 
say, to proceed against him for ejectment. 

This possibility was not considered in any 
of the decisions to which I was referred. 
Some decisions laid stress on the fact that 
under the deed there is no right of re-entry. 
The position might bo different where it is 
expressly provided or clearly implied in the 
deed that there shall be do such right. I was 
first referred on behalf of the appellant to 
two cases of this Court, 7 0. W. N. 438 1 and 
10 O. w. N. 660. 2 In both these coses the 
deed was executed in respect of an occu- ^ 
pancy holding. In the first case the docu¬ 
ment purported to be a perpetual lease of an 
occupancy holding, transferring all the rights 
of an occupancy tenant without any right of 
re-entry for ever to the lessee on payment of 
a certain premium and the annual rent, the 
latter being exactly equivalent to the land 
revenue due to the Government and nothing 
being left to the lessor. In this case Pullan J. 
held that the transaction could not but bo a 
sale. The amount paid by tho lessee was 
Rs. 850 and there being nothing left to the 
lessor there could be no doubt as to the real 
nature of the transaction. In the second 9 
case the facts were very similar. A sum of 
Rs. 200 was paid'to the lessor nominally as 
nazrana and a rent of Re. l per annum was 
reserved to the lessor. It was held by this 
Court that this rent was purely nominal and 
a device to conceal the fact that the trans¬ 
action was an out and out sale and there, 
fore void ab initio as being contrary to tho 
provisions of s. 5, Oudh Rent Act. 

I do not consider that these cases afford 
much support to the appellant. In the pre. 
sent case no nazrana was payable under 
the deed. Some attempt was made to show 
on the basis of the oral evidence referred to h 
that a sum of Rs. 100 was so paid, but I do 
not interpret the oral evidence in this way, 
and in any event for the reasons given I can¬ 
not hold that it is reliable. Even if it is be¬ 
lieved that there was some discussion about 
price and a sum of Rs. ioo was named, that 
proposal, I believe, was not pursued as soon 
as it was decided to execute a lease. The 
lease itself does not suggest in any way that 
any sum of money was paid down. There 


1. (’80) 17 A. I. R. 1980 Oudh 800 : 128 I 0 63 • 

iu^ 7 s? n Vh: aw - N - 488 -^ sah -' N ^ 

2. (* 88 ) 20 A. I. R. 1983 Oudh 868 2 147 I Q 4 sn - 
10 O. W. N. 660, Param Sukh v. Sheo Marat. ’ 
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a was merely provision for payment of annual 
rent. 

The appellant also relied on two other 
cases, both of the late Court of the Oudh 
Judicial Commissioner. They are 8 O. L. J. 
481 3 and 9 o. L. J. 104. 4 * In the first case the 
lease provided that the lessee would remain 
in possession of the leasehold naslan bad 
naslan (generation after generation) in place 
of the lessor on payment of a certain amount 
of annual rent; and, in no circumstances, and 
under no contingency, whether arising out 
of default of non-payment of rent reserved 
or arising out of any other breach of condi- 
b tions, did the lessor reserve the right of re¬ 
entry. It was held that the lease conferred 
an absolute interest on the lessee subject to 
the payment of the annual rent. It was said 
by Wazir Hasan A. J. C., that the intention 
to confer an absolute estate subject to the 
liability of payment of rent could not be 
expressed in stronger language. The language 
clearly implied the substitution of the lessee 
in place of the lessor. The facts in the other 
case were similar, and the decision was the 
same, namely that the document created an 
absolute interest in the transferee with this 
qualification that a liability to pay the annual 
jama of Rs. 102 - 2-0 was imposed on him, so 
c that he became an under-proprietor of the 
land. 

The first two cases on which the appel¬ 
lant’s learned counsel relied are distinguished 
from the present case as already pointed out 
by the fact that they provided for payment of 
what is described as nazrana and for either 
no annual rent or only nominal rent. As 
regards the cases of the Judicial Commis¬ 
sioner’s Court, the learned counsel for the 
respondent has pointed out that these were 
cases in which the superior proprietor crea¬ 
ted under-proprietary rights by the execution 
of a perpetual lease. There was no suggestion 
d in these cases of a sale: the document was 
referred to as’a lease, and the only question 
was whether it created an absolute interest 
in the lessee or not. It was held that it did 
create an absolute interest, that is, an under¬ 
proprietary interest subject to the paymen 
of the rent fixed. I agree with the learned 
counsel for the respondent that these cases 
do not help the appellant. Learned counsel 
for the respondent referred to several cases 


3. (’21! 8 A. I. R. 1921 Oudh 240 : 65 I. C. 707 : 8 
O. L. J. 481. Laohman Das v. Bbagwant Ram. 

4. (-22) 9 A. I. R. 1922 Oudh 42:: 66 I. C. 11° : 9 

O. L. J. 104, Karim Dad Khan v. Mt. Bibi 

Ghafuran.’ *' Jr • ’ t:. ->• “ * f ; ’ 


m which the question whether a document 
was a sale or a lease was considered with 
reference to the question whether the pro. 
perty transferred could be pre-empted. It 
was argued for the appellant that different 
principles should be applied in such cases, 
but both in cases of pre-emption and in a 
case like the present the real nature of the 
document has to be seen. It is true that it 
has been held that it is open to a person to 
defeat the law of pre-emption by executing 
a lease instead of a sale, but this does not 
mean that the transaction entered into with 
this object is really one of sale. If it is found 
to be a sale and not a lease the property may 
be pre-empted. 


0 


/ 


The learned counsel for the respondent 
referred first of all to the case in 2 o. C. 292 6 
in which it was held that a transfer by way 
of sub-letting, whether in perpetuity or for 
a term of years, by a tenant having a right 
of occupancy within the meaning of 8.5, 
Oudh Rent Act, of his holding or any part 
of it is not in contravention of the section. 

It does not appear therefore that there would 
be any legal objection to the execution of a 
perpetual lease by an ex-proprietary tenant, 
and indeed no objection on this ground ap¬ 
pears to have been previously taken. It was g 
argued in this Court on behalf of the appel¬ 
lant that such a lease would be invalid and 
Ss.67 and 68, Oudh Rent Act, were referred 
to, to support this contention. I am not satis¬ 
fied that they do support it. The only express 
restriction on sub-letting is that contained 
in S.68A which provides that no statutory 
tenant, or person who succeeds as an heir 
of a statutory tenant under the provision of 
S. 48, shall, except with the written consent 
of the landlord, sub-let the whole or any part 
of his holding for a term exceeding two 
years. But I do not propose to express any 
definite opinion on this point because in my 
opinion it does not arise on the pleadings h 
or on the grounds taken in this appeal. The 
appellant’s case throughout appears to have 
been that the transaction was actually a 
transaction of sale and as such invalid. 

The pre-emption cases cited on behalf of 
the respondent are 4 O.W.N. 187, 6 4 O.W.N. 
231 7 and 4 O.W.N. 814. 8 In the first case it 

5. (’99) 2 O.C. 292, Baijnath v. Mt. Kalap Dai. 

6. (’28) 15 A.I.R. 1928 Oudh 25 : 100 I. 0. 198 : 

2 Luck 416 : 4 O. W. N. 187, Ajodhya v. Shoo 

7. C27) 14 A.I.R. 1927 Oudh 161 : 1011 *• 

4 O.W.N. 231. Oudh Behan v. Rameshwar Singh. 

8. C27) 14 A.I.R. 1927 Oudh 678 = J. 1 ® : 4 

O.W.N. 814, Parsotam Dass r. Abdul Rahman. 
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was held by a Bench of this Court that a 
a transfer only of a limited right subject to 
an annual payment of rent is not a sale so 
as to give rise to a right of pre-emption, 
even if the annual payment of rent is so 
small that it was clearly the object of the 
transferor to effect the transfer in such 
manner as to avoid the possibility of pre¬ 
emption and obtain the same results as 
would be obtained by the execution of a deed 
of sale, it being not forbidden to a person 
to circumvent the law of pre-emption by a 
transaction which falls short of a sale, but 
which may eventually have the same effect 
as a sale. The discussion in the second case 
& was similar, while the third case merely 
repeated the principle that it is not forbidden 
to a person to circumvent the law of pre¬ 
emption by taking a transfer which falls 
short of a sale, but which may eventually 
have the same effect as a sale. In 4 O.W.N. 
231, 7 Hasan J. observed that there was no 
price fixed for the property : instead of price 
there was premium. Price was an essential 
element of sale as commonly understood and 
as deGned in the Transfer of Property Act, 
and equally commonly known is the word 
“premium” or “nazrana” when the transac¬ 
tion is one of a lease. Further, in a sale 
c transaction there is no recurring liability of 
payment of any rent by the lessee to the 
lessor, while in the transaction under con¬ 
sideration there was such a liability and this 
was in accordance with the definition of a 
lease as given in the Transfer of Property 
Act. The distinction thus made in the law 
between a transaction of sale and a transac¬ 
tion of lease could not be ignored. Learned 
counsel for the respondent has also stressed 
this distinction. In a recent case of this 
Court which was also pre-emption case, 1941 
O.L. R. 725,° a learned Judge of this Court 
observed : 


d 


In these cases principles have been laid down 
whereby the Court can arrive at the true nature of 
a transaction and one of the chief principles is that 
where the root is equivalent to the revenue payable 
for tho land transferred, so that the vendor gets 
no benefit, but merely recovers his revenue, then 
the document amounts in effect to a sale. 

Thia principle does not apply in the pre- 
sent case where the transferor reserved rent 
for himself. I agree with the lower appellate 
Court that this rent cannot be treated as a 
nominal rent. It is not disputed that the 
total rent of Bs. 86 was not a reasonable 
amount as found by the learned Civil Judge. 


9. (’42) 29 AlI.R, 1942 Oadh 65 : 196 I,C. 617 • 
194i O.W.N. H22 • 1941 O.L.R. 726. 8lU Rani 
fclngh y. Jagdeo Misiriu-'- : *• ... . .1.*. 


It follows that the transferor could not ex- a 
pect to obtain more than he obtained under 
the deed. It is in my opinion impossible, 
therefore, to bold that the sum reserved for 
himself was a nominal sum. Nor am I satis¬ 
fied that the other test on which great stress 
was laid, namely, the non.reservation of any 
right of re-entry, i9 applicable in this case. 
This is not a case where there was a special 
provision in the deed barring the transferor 
from any right of re-entry as there appears 
to have been in 7 O. W. N. 4S$ l and 8 0 .L. J. 
481. 8 It is true that there was a provision 
empowering him to sue for damages and 
costs, but the right to proceed against a sub¬ 
tenant under the Oudh Rent Act was not t 
expressly given up, and I am not satisfied 
that its abandonment can be implied. For 
these reasons I am of opinion that the lower 
appellate Court rightly held that it had not 
been established by the appellant that the 
deed was anything but what it purported 
to be, that is to say, a lease. I accordingly 
dismiss this appeal with costs. 

K.S./r.K. 1 Appeal dismissed. 
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Bennett and Madeley JJ. 

Lachmi Narain and others — ^ 

Plaintiffs — Appellants 
v. 

L. Musaddi Lal and others — 

Defendants — Respondents . 

First Appeal No. 119 of 1937, Decided oq 10th 
September 1941, against order of the Civil Judge, 
Mohanlalganj, Lucknow, D/- 24th February 1937. 

(a) U. P. Encumbered Estates Act (25 of 
1934), S. 4—Proceedings under Act are proceed¬ 
ings in insolvency without receiver—All parties 
must be joined—Proceedings under Act and 
insolvency proceedings are radically different 
from ordinary suits. 

The decision that an applicant is a landlord is ft 
in effect a judgment in rem valid against all tho 
world and &9 regards the whole of his property. 
Therefore it is necessary to join all parties as in 
insolvency proceedings. Encumbered Estates Aot 
proceedings are insolvency proceedings without a 
receiver. It is therefore necessary for all parties to 
ba joined. But there is a radical difference between 
insolvency and Encumbered Estates Act proceed¬ 
ings on the one hand and ordinary suits on the 
other - . [P 167a,6] 

(b) Civil P. C. (1908), O. 22, R. 4—Failure to 
bring deceased respondent’s legal representa- 
tive on record—Whether appeal abates in toto 
—Allowing of appeal resulting in inconsistent 
decrees is not absolute test — Appeal held did 
not abate as a whole. 

Tbe mere faot that the absence of the legal 1 **- 
presentattves of a deceased party from the record 
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will result in two inconsistent decrees is not suffi- 
a cient for bolding that the appeal abates in toto. The 
law Courts, as far as possible, will avoid incon¬ 
sistency, but it is their business to do justice 
between parties, and if by a pedantic adherence to 
consistency injustice will be done, they will prefer 
justice to consistency and therefore inconsistency 
is not an absolute test. If a decree is made jointly 
in favour of all the defendants and their interests 
inter se are neither separate nor separable, it may 
lead to two conflicting decrees, if an appeal is 
allowed in the absence of some of the defendants in 
whose favour the original decree stands. In such 
cases therefore the non-inclusion of some of the 
defendants as respondents must naturally result in 
the failure of the whole appeal. But where this is 
not the case and there is no danger of coming into 
conflict with any other recognised principle of law, 
there is no bar against an appeal proceeding against 
® some of the defendants who are impleaded as 
respondents : (’38) 25 A. I. R. 1938 Lah. 35 and 
(’35) 22 A. I. R. 1935 Lah. 853, Rel. on; Case law 
referred. [P 158a, ej 

A in execution of his decree against T got certain 
property alleged to belong to T attached. B and C 
who also held decrees against T applied for rateable 
distribution along with A. The plaintiff instituted 
a suit against A, B t C and T for a declaration that 
the attached property was the joint family property 
of the plaintiff and T and was neither attachable 
nor saleable in execution of the decrees of A, B and 
C. The Court came to the decision that the pro¬ 
perty was not joint family property. During the 
pendency of the appeal by the plaintiff one of the 
respondents B died and his legal representatives 
were not brought on record *by the plaintiff. The 
e respondents contended that the appeal abated in 
toto : 

Held that the case did not involve that kind of 
inconsistency which should cause the appeal to 
abate as a whole. Moreover the interest of the 
decree-holders in the property attached was separate 
and the mere fact that the initial attachment was 
made by one of the decree-holders only did not go 
to the root of the matter. [P 158/; P 1596] 

(c) Evidence—Account-books—Munibs who 
wrote them not produced—Books are not pro¬ 
perly proved. 

The account-books cannot be said to be properly 
proved when the munibs who wrote tbem * 
alive, have not been produced : (’35) 22 A.I.R. 1935 
Oadh 16, Rel. on. t p 1597, J 

(d) Hindu law—Joint iamily firm — Nucleus 

d _Fact that firm is joint family concern is itself 

nucleus. 

The fact that a firm is a joint family concern.is 
itself a nucleus and the property aoquired by iht 
joint labours of the members must be deemed to w 
joint family property : ('41) 28 A. L B. 1941 Oadh 
230, Rel. on. 

D. P. Khare — for Appellants. 

P. D. Rastogi. R. K. Bom.Ali Mohammad and 
R. K. Sriuutava - for 

Judgment. — This appeal arises out of a 
suit for declaration filed against defendants 
l to 6. In execution a mortgage deed stand¬ 
ing in the name of defendant 7 and another 
was attached. Defendant 1 filed an applica- 
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tion for attachment and defendants 2 to 6 
filed applications for rateable distribution. ' 
The same property is now under attachment 
on behalf of defendants 1 to 6. The property 
attached is the mortgagee rights of Sri 
Krishna Das in the property. The cause of 
action in the present suit is given in Paras. 8, 

4 and 5 of the plaint. 

Para. 3. In execution of the decrees mentioned 
in para. 2 defendant 1 has got attached and put to 
sale the property mentioned below in the plaint, 
while defendants 2 to 6 applied for rateable dis¬ 
tribution. 

Para. 4. The attached property mentioned below 
is the joint family property of the plaintiffs and 
defendant 7 and it is neither attachable nor sale¬ 
able in any circumstances in execution of thedecree 
of defendants 1 to 6. / 

Para. 5. The cause of action accrued to plaintiffs 
in June 1936 when the property in suit mentioned 
below was attached. 

Defendants 2 to 6 put up the same defence, 
namely that the property attached belongs 
to defendant 7 only and the plaintiffs have 
no right in it. The Court came to the deci¬ 
sion that the property was not joint family 
property. The decree is a joint decree and 
the claim against the defendants. One of tho 
respondents died and his legal representa¬ 
tives were not brought on the record by 
the plaintiffs-appellants. The respondent’s 
learned counsel raised a preliminary objec- g 
tion that in this case the appeal abates in 
toto. For this proposition ho relies on A. I.R. 
1941 Oudh 219. 1 This was a case under tho 
Encumbered Estates Act, in which it was 
held that the appeal did abate as a whole, 
because it would lead to conflicting decisions 
since creditors’ interests in defeating the 
debtors’ application were joint and indivi¬ 
sible. Two tests were given, (l) whether tho 
interests of the defendants in the suit are 
joint and indivisible so that the interest of 
the deceased cannot be separated from those 
of the rest and ( 2 ) whether in the event of 
the appeal being allowed as against the 
remaining respondents, there would or would h 
not be two inconsistent and contradictory 
decrees in the same case in respect of the 
same subject-matter. It will be seen, how¬ 
ever, from a reference to p. 222 that the case 
was decided in the light of the special 
scheme of the Encumbered Estates Act. The 

judgment says : . . .. 

In short the intention of the Act is to secure t 
entire property of the landlord under the control of 
the Court; compel all his creditors * Provetbeir 
claims against him and to disencumber■ bia^pro¬ 
perty of all debts under a special scheme laid down 
in the Act. 

1 (*41\ 28 A I R. 1941 Oudh 219 : 193 I. C. 1 : 16 
lick 515 7 mi O. W. N. 418. Ghulam Abbas v. 
Safdar Jah Zahid Ali Mirza. 
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a The decision that an applicant is a land- 
lord is in effect a judgment in rem valid 
against all the world and as regards the 
whole of his property. Therefore, it seems 
necessary to join all parties as in insolvency 
proceedings. Difficulties do not arise usually 
in insolvency proceedings because there is 
generally a receiver who represents the 
estate and all the creditors. Encumbered 
Estates Act proceedings are insolvency pro¬ 
ceedings without a receiver. Similarly as 
regards the property, if the property is held 
to be that of the applicant, it will be sent 
to the Collector for liquidation of debts of 
the creditors rateably. It cannot both be 
b sent to the Collector for this purpose and 
not be sent to the Collector. It is therefore 
necessary for all parties to be joined. In our 
opinion, there is a radical difference between 
insolvency and Encumbered Estates Act 
proceedings on the one hand and ordinary 
suits on the other. In A.I.R. 1936 Oudh 909 2 
reference is made to the headnote which 
says : 

The question whether an appeal can or cannot 
proceed in the absence of the legal representatives 
of the deceased respondent, must depend upon the 
nature of each case, and it is impossible to lay down 
a general rule applicable to all cases. Where a joint 
decree haa been given in favour of all respondents, 
c the entire appeal fails if the appellant failsto bring 
the legal representatives of a deceased respondent 
on the record, for, if the appeal were allowed to pro¬ 
ceed against tho other respondents, who are alive, 
there will be conflicting decisions on the same 
subject-matter. 

The respondents’ learned counsel on the 
basis of this headnote argues that if the 
allowing of the appeal will result in conflict¬ 
ing decisions, the whole appeal must neces¬ 
sarily abate. We think, however, that the 
headnote is somewhat misleading unless read 
as a whole. It is stated in the first part that 
each case must be decided upon the nature 
and circumstances of that case and no gene- 
ral rule can be laid down, whereas the res¬ 
pondents’ counsel is attempting to lay down 
as a general rule a factor which is present 
in most such cases. We do npt think that in 
all cases where the allowing of the appeal 
would result in conflicting decrees it is ne- 
cessary for the whole appeal to abate. In 
A. I. B. 1937 Lah. 220 s it was held 
where two separate attachments had been made 
by the two decree-holders P and A whose interests 
were clearly separate and divisible, and as the 
separate attachments gave rise to separate causes 

2. (*36) 23 A. I. B. 1936 Oodh 209 : 165 I. 0. 45 • 
Tewari W# N ‘ 29R&m JaS Tewari Bam Lai 

, 1937 Lah - 220 : 170 B 0 68 : 

Chand v « Boniab and 
Kashmir Bank, Ltd., Rawalpindi, 


of action, the right of the appellant R to challenge 
the decree against P was not lost merely because 
the appeal abated as against A . 

In this case the Full Bench ruling reported 
in 10 Lah. 7* was approved of. In 10 Lah. 7* 

X sold immovable property to A, B, C and D. 

In the sale deed it was stated that the pro¬ 
perty had been sold to the vendees in equal 
shares. The reversioners of the vendor insti¬ 
tuted a suit for declaration that the sale 
should not affect their reversionary rights 
after the vendor’s death. The suit was dis¬ 
missed and the plaintiffs appealed. During 
the pendency of the appeal A, one of the 
vendees, died and, as his representative was 
not brought on the record within time, the f 
appeal abated as against A. It was held that 
as the interest of the deceased respondent in 
the subject-matter of the appeal was sepa¬ 
rate from those of the surviving respondents 
(the shares having been defined in the sale 
deed), and it could not therefore be said 
that the decree of the appellate Court, if in 
favour of the appellant, would prove ineffec¬ 
tive or inconsistent with that part of the 
lower Court’s decree which had become final 
upon the abatement of the appeal qua the 
deceased, the appeal did not abate in its 
entirety, but could proceed against the sur¬ 
viving respondents. 

In this case there can be no doubt that g 
the facts found in that part of the appeal 
which abated would be inconsistent with 
those found by the appellate Court if the 
appeal were allowed, but it seems that the 
Court did not consider this question vital. 
The question really was whether that part 
of the decree which could be put into opera¬ 
tion would be inconsistent in such a way 
that it would become ineffective. In 1938 
O.W.N. 40 s it was held that even where the 
decree appealed against is common against 
all the defendants concerning whom the suit 
has been dismissed, the abatement of the 
appeal against one of the defendants-respon- «. 
dents cannot have the effect of the abate¬ 
ment of the entire appeal, if the interest of 
the defendant-respondent as against whom 
the appeal has abated was quite distinct and 
separate from that of the other defendants. 
This is a Bench ruling. In A.I.R. 1938 Lah. 
35° it was held that if a decree is made jointly 

4. ('28) 15 A. I. R. 1928 Lah. 572 : 114 I C 417 • 

10 Lah 7 : 80 P. L. R. 453 (F. B.), Sant Stegh v’. 
Unlab Singh. 

5. (»38) 25 A.I.R. 1938 Oudh 62 ; 172 T C 655- 
1938 O.W.N. 40, Ram Chandra v. Makhdoom 
Singh. 

6. (’88) 25 A.I.R. 1938 Lah. 35 : 175 I C 819- 

LL R (!937) I*h. 746 : 40 P.L.R. 378, Hayat y 
Mutalli. - » 
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in favour of all the defendants and their 
a interests inter se are neither separate nor 
separable, it may lead to two conflicting 
decrees, if an appeal is allowed in the ab¬ 
sence of some of the defendants in whose 
favour the original decree stands. In cases 
like these therefore the non-inclusion of some 
of the defendants as respondents must natu¬ 
rally result in the failure of the whole appeal. 
But where this is not the case and there is 
no danger of coming into conflict with any 
other recognized principle of law, there is no 
bar against an appeal proceeding against 
some of the defendants who are impleaded 
as respondents. This is a Bench case. We 
b think this lays down the law very clearly 
and correctly. In A.I.R. 1935 Lah. 853 7 it was 
held : 

Where the plaintiff has a separate cause of ac¬ 
tion against every person who has a specified share 
in the property in dispute and joins all such per¬ 
sons as defendants in one suit only because the 
ground of attack and defence being common, the 
law permits him to do so with a view to avoid 
multifarious ness, in fact he claims a separate relief 
against each one of them and if any one of them 
dies and his representatives are not impleaded, the 
plaintiff loses his remedy against the defendant 
alone and not against others. The test in such cases 
is whether the plaintiff will be debarred from seek¬ 
ing his relief against those persons in a separate 
suit whom he does not join in the previous suit. If 
c so, the suit or appeal would abate in toto in the 
circumstances mentioned above; if not, the abate¬ 
ment will be limited to the share of those defen¬ 
dants only who are not on the record. If the 
plaintiff’s suit could proceed in their absence, there 
is no reason why it should be dismissed in toto, if, 
after their death, their representatives ceased to 
exist on the record. 

A.I.R. 1935 cal. 644 8 has been cited by the 
respondents’ learned counsel, but this is an 
insolvency case which, for the reasons given 
above, is, we think, on an entirely different 
footing from ordinary suits. A.I.R. 1924 ALL. 
95.® This is a single Judge case. No doubt 
the headnote is very sweeping, but the facts 
of the case were somewhat different, because 
d the question was whether a particular piece 
of land fell within the limits of one village 
or within the limits of another. It seems 
obvious that in such a case as this it will be 
impossible to give effect to two inconsistent 
decrees. In A.I.R. 1939 ALL. 698 a Bench 


7. ('35) 22 A.I.R. 1935 Lah. 853: ^ * 6 

Lah. 747 : 37 P.L.R. 850, Bakhshish Singh v. 

S^'SS^A.f.R. 1935 Cal. 644: 158 I.C. 398: 39 
C.W.N. 1292, Jatindra Nath v. Katihar Oil Mills, 

9^*r24) 11 A.I.R. 1924 All. 95 : 74 LC. 14, Gajraj 
Tewari v. Bhagirathi Pande. T _ . 

10. ('39) 26 A.I.R. 1939 AU. 698: *** L ®* **? : 
I.L.B. (1939) All. 921: 1939 A.L.J. 807, Dhandei 
Kuer v. Fatma Zuhra. 


decided that if the absence of the legal re¬ 
presentatives of a deceased party from the C 
record will result in the possibility of two 
inconsistent or contradictory decrees or will 
make it impossible effectually to execute a 
decree that may be passed in appeal, the 
appeal must fail. In our opinion mere in¬ 
consistency is not sufficient. The law Courts 
as far as possible, will avoid inconsistency, 
but it is their business to do justice between 
parties, and if by a pedantic adherence to 
consistency injustice will be done, they will 
prefer justice to consistency. In fact the 
Courts have not the same absolute abhorence 
of inconsistency as logic has. We think that 
inconsistency is notan absolute test and that ^ 
in the last ruling “or” could probably be 
read as “and”, without changing the mean¬ 
ing. In the present case we do not consider 
that that kind of inconsistency exists which 
should cause this appeal to abate as a whole. 
In the first place the effective part of the 
decree will not be inconsistent at all. There 
is nothing inconsistent in holding that this 
property, though it is attachable in execu¬ 
tion of the decrees of A, B, C and D, is not 
attachable in execution of the decree of E. 
The only inconsistency in allowing the appeal 
will be that the property will be held to be 
joint family property by the appellate Court g 
whereas it has been held not to be joint 
family property by the trial Court. This 
finding is certainly incorporated in the decree 
of the trial Court, but the effective part of 
the decree is the declaration that the pro¬ 
perty is attachable by the defendants, and 
as we have said in this part of the decree 
there can be nothing inconsistent with the 
appellate Court’s decree. Similarly there 
will be no difficulty at all in executing the 


‘cree. , . 

We are told that the property has been 
Id and the money has been paid to the 
editors. The appellants, if successful, will h 
erefore have to make an application for 
stitution under S. 144, Civil P. C. If suc- 
ssful they can only do so against those 
fendants who are parties to the appeal, 
he representatives of that defendant whose 
rral representatives were not made parties 
3 the appeal will not be affected and they 
ill not have to make restitution. Obviously 
iey will also suffer no injustice. The inter- 
t of each creditor was a separate interest 
ised on a separate decree The plaintfffa 
,uld undoubtedly have brought a suit against 
iy number of these creditors leaving out 
rest had they wished to do so. Since 
tat is the case there is nothing to prevent 
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a them from proceeding in appeal against any 
of the creditors, leaving out the rest. 

The respondents’ learned counsel has tried 
to distinguish the present case from the 
Lahore case, A.I.R. 1935 Lab. 859, 7 quoted 
above on the ground that in that case it was 
separate attachments which amounted to 
separate causes of action, whereas, in the pre¬ 
sent case, the property was attached by one 
creditor and the others applied for rateable 
distribution. Each of the defendants in this 
suit was entitled to a portion of the proceeds 
of the property proportionate to the amount 
of his decree. This is a separable and we 
think a separate interest in the property. 
b The mere fact that the initial attachment 
was made by one of the creditors only doe 3 
not seem to go to the root of the matter. In 
our opinion this appeal does not abate as 
against defendants-respondents l, 2 and 4 to 
6, but it has abated as against defendant 3 , 
Ram I)as alias Raja. His interest will not 
therefore be affected by the result of this 
appeal which stands dismissed as having 
abated against him. 

Coming to the merits of the case the facts 
are that the firm SahebDinRaghubarDayal 
was indebted to the respondents, except Sri 
Krishna Das. He stood surety for payment 
c 


of the debts due from the firm to respon- $ 
dents l to G. As no other reason for this is 
apparent it must be on account of friendship. 
Respondents l to 6 obtained decrees individ¬ 
ually against Sri Krishna Das on the basis 
of the security. All of them executed their 
respective decrees and attached certain mort¬ 
gagee rights. Sri Krishna Das owned half of 
the mortgagee rights in a deed dated 9th 
October 1930, executed by Moolchand alias 
Gatrumal and Ram Chandra in favour of 
Sri Krishna Das and Mittbu Lal. Each of 
these owned a half share in the mortgagee 
rights. The consideration was Rs. 11,000. 
Therefore, Sri Krishna Das owned mortgagee 
rights to the value of Rs. 5500. The question / 
before us is whether he owned this as a re¬ 
presentative of the joint family or was the 
sole owner. This half share is attached in 
execution of the decrees of defendants 1 to 6. 
The plaintiffs thereupon brought fcfyis suit on 
3rd September 193G, saying that Sri Krishna 
Das together with the plaintiffs formed a 
joint Hindu family and the property attached 
was not attachable in execution of decrees 
against Sri Krishna Das. If it is jotot family 
property Sri Krishna Das’s share would bo 
only half of Rs. 5500 : vide the following 
pedigree : 


Daragahi Lal 
(dead) 

I 


I 

Chhote Lal 
(dead) 


OANESHI LAL 


Bebari Lal 
(died issueless) 


Ram Swamp 
(died issueless) 


Sri Krishna Das 
(defendant 7) 


Radha Kishun (plaintiff 1) 


Jagan Nath (dead) 


Sri Bam (dead) Lachmi Narain (plaintiff 2) p rem Narain (plaintiff 8) Munwa (plaintiff 4). 


Badha Kishun died during the pendency 
of the suit. The other plaintiffs were his re¬ 
presentatives. The defendants denied that 
i ”* e property was joint family property. They 
also pleaded estoppel based on the ground 
that the plaintiffs knew about this transac¬ 
tion. The pedigree however was not seriously 
challenged and the plea of estoppel was 
dropped. It has been found by the lower 
Court that the family is joint but no nucleus 
has been proved, and therefore it cannot be 
held that the mortgage was acquired with 
the funds of the family. The whole argument 
addressed to us deals with the question whe¬ 
ther this property was acquired from joint 
fftmily funds. There is a firm called Ganeshi 
Jjal Dargahi Lal owned by members of this 
tanuly, which has been in existence for over 
60 years. It is argued before us in appeal 


that the mortgage transaction is admittedly 
entered in Ex. 4, the account-books of this 
firm, at page 67. The lower Court has held 
in its judgment that these account-books are 
not properly proved because the munibs who h 
wrote them have not been produced. P.W. 1 
the plaintiff alone comes into the witness, 
box to prove them. We think that the deoi. 
sion of the learned lower Court is correct on 
this point in view of a.I.B. 1986 Oudh 16. u 

Coming to the oral evidence there are six 
witnesses for the plaintiffs. P.W. l is Radha 
Krishna, plaintiff l, p. w. 2 is Lala Mool¬ 
chand, P. W. 8 is Bhola Nath, p. w. 4 is Hano 
man Prasad, p. w. 5 is Kesho Ram and P.w. 6 
is Mitthu Lal. These witnesses depose the 

22 1936 Oodh 16 ; 162 j o 450 . 
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a following facts: (l) that Ganeshi Lal and 
his sons were joint in business and so are 
their descendants, (2) that the firm Ganeshi 
Lal Dargahi Lal has been in existence for 
about CO years and is situated at Agha Mir 
Deorhi, (3) that Sri Krishna Das was ‘karta* 
of the family, (4) that the ‘‘hundis,” Exs. 8 
to 22, related to this firm and were signed by 
various members of the joint family, (5) that 
all the members of the family sit at the shop, 
and (6) that the firm had several branches in 
Malihabad, Cawnpore and other places. 


There is only one defence witness and he 
goes so far as to say that the family is not 
b joint. This is certainly wrong and discredits 
the statement of this witness. Coming to the 
"hundis,” Ex. 8 was signed by Sri Krishna 
Das, Ex. 9 by Radha Krishna, Ex. 10 by Jagan 
Nath Prasad, Ex. 11 by Radha Krishna Das, 
Ex. 13 by Chhote Lal, Ex. 14 by Radha 
Krishna Das, Exs. 15 and 16 by Sri Krishna 
Das, Ex. 17 by Radha Krishna Das, Exs. 18, 
19 and 22 by Jagan Nath Prasad, and Exs. 20 
and 21 by Sri Krishna Das. Each of these 
were signed ‘‘Ganeshi Lal Dargahi Lal by 
the pen of” then follows the signature of the 
writer. All these ‘hundis* relate to the firm. 
The learned lower Court remarks that the 
fact that they signed these 'hundis* doe3 not 
C show that they were partners in the firm. 
We think however that taken along with the 
oral evidence which is all in favour of the 
plaintiffs, this documentary evidence is very 
strong corroboration. We find this firm, ob¬ 
viously a big concern, issuing "hundis” and 
these "hundis** are signed by all different 
members of the family. It is difficult to 
understand how any one would have ac¬ 
cepted these ‘hundis’ if they had been signed 
by persons who had no authority to sign 
them. It is not suggested what authority 
they had, if it was not that of owners of the 
joint family business. All these ‘hundis were 
d honoured by the firm, but they would not 
have been if drawn by unauthorized persons. 
We think, therefore, that the learned lower 
Court has not properly appreciated this 


documentary evidence. 

Thus the evidence of the firm being a joint 
family firm consists of the oral statements of 
six witnesses corroborated by the un 1 
In the mortgage deed in question, Ex. l, we 
find that two sums were set ° ne of ^ 
pronotes for Rs. 1000 executed by the firm of 

the executants id favour of ^ 

Dargahi Lal, mortgagee 1 . and the other for 
a sum of Rs. 1600 executed by the firm of the 
executants in favour of the firm of mort¬ 


gagee 1 . Mortgagee l is Bhaiya Sri Krishna 
Das and it is argued by the respondents’ * 
learned counsel that he took the mortgage 
in his personal capacity. As however it is 
proved that the firm Ganeshi Lal Dargahi 
Lal is a joint family firm, we think that 
there is no force in the respondents’ argu¬ 
ment. From these entries, which we do not 
regard as secondary evidence as the lower 
Court did, it seems to us to be proved that 
this mortgage was taken by the firm of the 
joint family, and not by Bhaiya Sri Krishna 
Das in his personal capacity. The learned 
lower Court has laid stress upon the absence 
of the evidence of nucleus, but if the firm 
Ganeshi Lal Dargahi Lal is a joint family t 
concern, as we think it is proved to be, that 
in itself is a nucleus. Moreover, it was obvi¬ 
ously a big firm issuing "hundis” and having 
many branches and was quite sufficient to 
supply funds for a small mortgage like this. 

In 1941 O. w. N. 214, 12 it has been held that 
property acquired by joint labours of the 
members of a joint family is joint family pro¬ 
perty even in the absence of proof of nucleus. 

Coming to the oral evidence more in detail, 
p. w. 1 proves that the business was a joint 
family business and that the proceeds of the 
business was the source of the consideration 
for the mortgage, Ex. l. He also proves that 9 
when Ganeshi Lal was alive he was the 
"karta”, after him Chhote Lal, and then 
Sri Krishna Das. P. W. 2 Lala Moolchand 
proves that he lent money to the firm of 
Ganeshi Lal Dargahi Lal. Exhibits 19 and 
20 are "ruqqas” of that firm. They were 
honoured by the firm. All of these business 
transactions were carried on by defendant 7, 
that is by Sri Krishna Das. P. W. 8 also 
proves that Exs. 21 and 22 were honoured 
by the firm, and he proves that the family 
of Sri Krishna Das was joint and that mem¬ 
bers of the family all used to sit in the shop 
of the firm Ganeshi Lal Dargahi Lal. P. W. 4 h 
Hanoman Prasad proves the same facts about 
Exs. 14 and 15 . P. W. 5 Kesho Ram proves 
that the family was joint and they were pro¬ 
prietors of the firm Ganeshi Lal Dargahi Lal. 
He also proves the facts about Exs. 16 and 17. 
He says he saw only Sri Krishna Das doing 
the court business. P. W.6 Mithu Lal proves 
the facts about Exs. 8,9 and 10 . He says ijb* 
mortgage deed in suit was executed m favour 
Of himself and defendant 7^ As stated atove 

rs iszxzs 

Manni Lal. 
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& attempting to prove that the family was not 
joint at all, which is clearly untenable. 

In our opinion all the evidence is in favour 
not only of the family having been joint but 
of the fact that the business was also joint 
and that Sri Krishna Das was the “karta”. 
There was therefore a nucleus from which 
the mortgage funds could have been suppli¬ 
ed, and there is also evidence that this was 
the source of these funds. The reasons given 
by the learned Civil Judge for discrediting 
all this evidence are in our opinion entirely 
insufficient. We therefore hold that half the 
mortgagee rights in Ex. l belong to the joint 
b family. They are attachable only to the 
extent of Sri Krishna Das's interest in them. 
A glance at the pedigree will show that Sri 
Krishna Das’s interest in the mortgagee 
rights is one-half of the interest standing in 
his name, that is one.fourth of the whole 
mortgagee rights which equals Rs. 2750. So 
much of these mortgagee rights is attachable 
in execution of the decrees of defendants l, 2 
and 4 to 6 and not more. We allow the ap¬ 
peal against defendant-respondents l, 2, 4, 5 
and 6 only to this extent with proportionate 
costs. The appeal against defendant-respon¬ 
dent 3stands dismissed as mentioned before, 
e g, N./b.K. O rder accordingly . 

C. P. c. — 

(b) (’40) Cbitaley, O. 22 R. 4 N. 22 Ft. 4; N. 23 

Ft. 3. 

(’41) Mulls, Page 931 Fts. (u) and (w). 

Hindu Law — 

(d) (’40) Mulls, S. 228 Pt. (z). 

(’38) Gour, S. 114 N. 1006. 
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Ghulam Hasan J. 

Sampat Shukul — Defendant — 

Applica-, 

v. 

Sub Karan Tewari — Plaintiff _ 

E „■ D , Opposite Part 

® 1 I' 1 A PPln- No. 98 of 1938, Decided < 
2nd September 1941, against order of Civil Jud, 

AugJst 1938 C ° Urt)l Fyzabad - Dl - 31 

(a) Civil P. C. (1908), O. 6, R. 17 _ Suit c 
?,5 on ° te Amendment that debt was borrowe 

UahV « e< * . ,0,I L t ,amily and de( 'ndant wi 

liable as member thereof does not alter natui 
of suit and can be allowed. 

defendant a member of joint Hindu famil 
executed a pronote m favour of the plaintiff wbic 

Tzzt b / h t is brother the kaft ' s ,:s 

as the defendant was away from borne Suhi 

S” e “‘! y *««»• the death of the karta, the'plainti 

a s , uit against the defendant on therenewt 

' 10 amend the plaint after lim 

bai^tW 1D . g ***,?* the debt wa3 borrowed fort! 

was Ham! ‘I 18 ,am,ly aDd therefore the defendai 
wag liable also as a member of the family • 

1942 0/21 & 22 


Held that the amendment did not alter the cause 
of action upon which the plaintiff came to Court c 
but merely elucidated the reasons upon which the 
liability was sought and therefore must be allowed: 
(*21) 8 A.I.R. 1921 P.C.50, i?c/.;(*14) 1 A.I.R. 1914 
All. 80, Disting. [P 163a,6] 

(b) Negotiable Instruments Act (1881), S. 27 
—Member of joint Hindu family borrowing sum 
on pronote for family benefit—His brotherkarta 
of family acknowledging debt as for family 
benefit accepting liability and executing fresh 
pronote for same — S. 27 does not apply. 

A member of a joint Hindu family borrowed a 
sum for the benefit of the family on a promissory 
note executed by him. His elder brother who was 
the karta of the family acknowledged the debt as 
one for the benefit of the family, accepted liability 
for the debt and executed a fresh promissory note 
for the same as his brother was not available and f 
happened to be away at the time : * 

Held that S. 27 had no application to the case. 

(P 163c] 

(c) Provincial Small Cause Courts Act (1887), 

S. 25—No injustice done—Discretionary powers 
in revision under S. 25 will not be exercised — 

Question of limitation raised being one of law_ 

Interference with lower Court’s decree is not 
justified if it perpetrates injustice. 

The High Court will not ordinarily exercise its 
discretionary powers in revision undor S. 25 if no 
injustice has been done. Where the question of 
limitation raised is even one of law, interference is 
not justified if the Court is satisfied that far from 
furthering any ends of justice, it would perpetrate 
an injustice in interfering with the decree of tho 
lower Court : (’36) 23 A. I. R. 1936 Oudh 247. Eel 

0M * t p 163e,W 3 

K. N. Tandon — for Applicant. 

Moastam Ali — for Opposite Party. 

Order.— This revision application by the 
defendant under s. 25, Small Cause Courts 
Act, is directed against the judgment and 
decree passed by the Civil Judge of Fyza. 
bad, acting ns a Judge Small Cause Court, 
decreeing the plaintiff’s suit. The plaintiff 
came to Court on the basis of a promissory 
note executed in his favour on 16th April 
1935, by Jai Sri Shukul, now deceased, for a 
sum of Rs. 230. Jai Sri Shukul and Sampat 
Shukul, the present defendant, applicant, 
were brothers. It appears that on 22nd April 
1929, Sampat Shukul borrowed R9. ioo from h 
the plaintiff and executed a promissory note 
in his favour for that amount. He did not 
discharge the debt due under the promis. 
sory note and had to execute a fresh promi- 
sory note on 20th April 1932, for n s . 154 the 
sum then due. The plaintiff alleged in the 
plaint that the defendant did not pay any¬ 
thing towards the last mentioned promis. 
sory note with the result that he obtained 

another promissory note—the one in suit_ 

on 16th April 1935, from his elder brother Jai 
Sn Shukul, who was the karta of the joint 
Hindu family consisting of the two brothers 
as the defendant was absent from home and 
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a was staying in Amrauti. The plaintiff alleged 
that Jai Sri Shukol deceased acknowledged 
and accepted the debt due under the previous 
promissory notes and executed a fresh pro¬ 
missory note in his favour. Jai Sri Shukul 
died in February 1937, and the defendant 
according to the plaintiff was in possession 
of the property left by the deceased and was 
also liable for his debt. 

The defendant admitted that he and Jai 
Sri Shuknl formed a joint Hindu family of 
which the latter was the karta. He denied 
the promissory note, the passing of the con¬ 
sideration and further alleged that Jai Sri 
Shuknl did not execute the promissory note 
& in suit out of his own free will. His further 
defence was that he had succeeded by the 
right of survivorship and was, therefore, not 
liable and did not receive any assets from 
the deceased. He also pleaded limitation. 
The suit was filed on 14th April 193S, when 
the period of limitation was about to run 
out. On 23rd May 1933, the plaintiff filed an 
application for amendment alleging that 
there had been some accidental omission in 
the plaint. The amendment sought was that 
the debt in question had been borrowed for 
the benefit of the joint family. The relief 
was also amended and the liability of the 
e defendant was urged on the ground that he 
was liable both personally as well as in the 
capacity of a member of the joint Hindu 
family. The defendant’s pleader in opposing 
the application stated that in case the amend¬ 
ment was allowed he should be given the 
costs of adjournment and time to meet the 
amended claim. The Court allowed the appli¬ 
cation for amendment, awarded Rs. 8 as costs 
to the defendant and gave a fresh date to 
enable the defendant to raise any pleas he 
wished to raise in reply to the amendment. 

The defendant in para. 16 of the amended 
written statement stated that the suit in so 
far as it related to the question whether the 
^ debt had been borrowed for the benefit of 
the joint family was barred by time. The 
defendant admitted the execution of the 
promissory note of 1929. 

As regards the promissory note of 1932, the 
trial Court noted that its execution was 
admitted by the defendant in the first written 
statement filed by him but he subsequently 
denied it. This promissory note was written 
in the band writing of his own son. As regards 
tbe promissory note in suit, the trial Court 
disbelieved the evidence of the defendant 
and believed the evidence of the plaintiff 
and held that the promissory note was exe¬ 
cuted for consideration and that it was not 


executed in respect of a time-barred debt. 
The trial Court further found that the e 
defendant had borrowed money on the first 
promissory note for payment of rent or 
revenue, and recorded the conclusion that 
the debt was taken for the benefit of the 
joint Hindu family consisting of the defen¬ 
dant and Jai Sri Shukul. He rejected the 
plea of payunent raised by the defendant. 
The trial Court decreed the suit against the 
defendant on the finding that “he was bound 
by the promissory note in suit as it was taken 
by him for the benefit of the family". 


In revision two points have been urged 
before me on behalf of the defendant-appli- - 
cant. The first point is that the suit became J 
time-barred on the date on which the amend¬ 
ment was allowed. It is also stated in this 
connexion that the amendment converted 
the original cause of action into a new and 
distinct cause of action, which was time- 
barred at the time of the amendment. I am 
of opinion that this contention has no sub¬ 
stance. Order 6, R. 17, Civil P. C., clearly 
empowers the Court to allow amendment of 
the pleadings at any stage of the proceeding 
in such manner and on such terms as may 
be just. Their Lordships of the Privy Council 
have held in 47 I.a. 255 1 that although the 
power of a Court to amend the plaint in a 
suit should not as a rule be exercised where 
the effect is to take away from the defendant 
a legal right which has accrued to him by- 
lapse of time, yet there are cases in which 
that consideration is outweighed by the 
special circumstances of the case. Learned 
Counsel for the applicant has referred to 
36 ALL. 370. 2 This case is clearly distinguish¬ 
able on the facts. The plaintiffs in that case 
brought a suit for sale on a mortgage with 
possession, which also contained a stipula¬ 
tion that if the mortgagees failed to obtain 
possession under the deed or were disturbed 
in their possession, they would be entitled h 
to recover their money from the mortgagors, 
either by sale of the mortgaged plots or by 
sale of the zamindari share to which those 
plots appertained or from the person and 
the property of the mortgagors. The suit 
originally was brought for sale of the speci¬ 
fied plots but when it was discovered that 
the plaintiff could not get a decree against 
those plots, he applied for and obtained 


>1) 8 A.I.B. 1921 P.C. 50 : 57 LCJ>06 :48CaL 
: 47 I.A. 255 (P.C.), Cbaran Dai v. Amir 

141 1 \ LB 1914 All. SO : 24 LC. 255 : 36 
370 : 12 A.L.J. 635, Balkaran Cpadhya v. 

i Din. 
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a leave to amend the deed by adding a prayer 
for sale of the zamindari share. It was held 
in second appeal that the Court had no 
power to allow amendment of the plaint by 
introducing a new cause of action after the 
period of limitation in respect of such cause 
had expired. In the present case, however, I 
am of opinion that no new cause of action 
was introduced by the plaintiff by way of 
amendment. It appears from the plaint that 
the plaintiff was seeking to enforce the lia¬ 
bility against the defendant on the ground 
that Jai Sri Shukul had acknowledged the 
debt and that the defendant was liable as a 
member of the joint Hindu family. The 
6 amendment did not alter the cause of action 
upon which the plaintiff came to Court but 
merely elucidated the reasons on which the 
liability was sought. 

The second point raised on behalf of the 
applicant is that under s. 27. Negotiable 
Instruments Act, Jai Sri Shukul had no 
authority to bind the defendant by the exe- 
cution of the promissory note and that no 
person other than the executant of the pro- 
missory note should bo held liable, unless 
the name of such person appears in the 
promissory note itself. This point was not 
specifically taken in the trial Court and is not 
c raised in the grounds of revision application 
presented to this Court. I am satisfied how- 
over that there is no substance in this con¬ 
tention. Here, upon the facts, the trial Court 
has found that the original debt was bor- 
rowed by the defendant for the benefit of the 
family, that Jai Sri Shukul, the executant 
of the promissory note in suit, acknowledged 
this fact and accepted the liability for the 
same debt for which he executed a fresh 
promissory note due to the fact that the 
defendant was not available and happened 
to be away at the time. Section 27 , Negoti¬ 
able Instruments Act (26 of 1881 ), has there. 

<2 fore no application to the case. 

Having regard to the facts found by the 
trial Court it appears to me that in resisting 
the plaintiff s claim the defendant-applicant 
is taking up a wholly unrighteous position, 
ihere is no doubt whatever that he borrowed 
. the money in 1029 and never paid anything. 
He renewed the promissory note and again 
did not pay anything until 16th April 1936, 
when another promissory note had to beob. 
tamed by the plaintiff. The defendant would 
have in normal course renewed the promis¬ 
sory note in the plaintiff’s favour as previ¬ 
ously, but due to sheer accident of his being 
not available at the time, the promissory 
note was executed by his older brother, who 


was the karU of the joint Hindu family. 6 
In executing this promissory note, Jai tSri 
Shukul accepted and recognized the liability 
of the family for the money due under tho 
promissory note. In these circumstances the 
decree of the trial Court is perfectly justified, 
and any interference with that decree in 
revision on the technical grounds urged on 
behalf of the defendant-applicant would be 
tantamount to perpetrating an injustice. 
The observations of a Bench of this Court 
in 1936 o.W.N. 3SO 3 are fully applicable to 
the facts and circumstances of this case. It 
was observed by the Bench that the High 
Court should not ordinarily exercise its dis¬ 
cretionary powers in revision under S. 25, / 
Small Cause Courts Act, if no injustice has 
been done. The question whether interfer¬ 
ence should be made or not depends upon 
the facts and circumstances of each case. 
Where the question of limitation raised is 
even one of law, interference is not justified 
if the Court is satisfied that far from fur¬ 
thering any ends of justice, it would per- 
petrate an injustice in interfering with the 
decree of the lower Court. I hold therefore 
that the decision of the trial Court was per¬ 
fectly correct and this revision petition has 
no force and is accordingly dismissed with 

COStS. g 

G.N./r.k. Petition dismissed . 


3. (’36) 23 A.I.R. 1936 Oudh 247 : 161 I.C. 3S9 : 
1936 O.W N. 330, Clarke v. Aziz Khau. 


C. P. C. — 

(a) ('40) Chitaley, 0. 6 It. 17, No. 3 Pt. 27; N. 5 
Pt. 11; N. 10 Pt. 1. 

C41) Mulla, Pago 694 Pt. (r); Page 596 Pt. (d). 

(c) (MO) Chitaley, S. 115, N. 29 Pt. 7. 

(’41) Mulla, Tage 428 Pt. (n). . 
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Thomas C. J. 

Jagdish Narain — Applicant 
v. 

Emperor. 

Criminal Rcvn. Applu. No. 108 of 1941, Decidod 
on 6th October 1941, for rovision of order of Scss 
Judge, Rao Bareli, D/- 12th July 1941. 

(a) Criminal P. C. (1898), S. 162 — Investi¬ 
gation or departmental inquiry, held depart¬ 
mental enquiry. 

On a complaint reoeived about tho conduct of 
polioe offioor, an enquiry was started and state¬ 
ments of witnesses were taken and their signatures 
were also taken on their statements. They woro 
ro-examinod by tho police offioer after investigation 
started and no signature was taken : ° 

Held that it was only a departmental enquiry 
and not an investigation undor Chap. 14 , (p 167/j 
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(b) Evidence Act (1872), S. 114, Illus. (b)_ 

a Evidence oi accomplice stands on same footing 

as other evidence—It is for the Court to decide 
whether it should be relied on or not without 
corroboration. 

Although S. 114, Illus. (b), Evidence Act, provi¬ 
des that a Court may presume that the evidence of 
an accomplice is unworthy of credit, unless corro¬ 
borated, the word “may’* is not "must** and no 
decision of Court can make it "must**. Therefore, 
in spite of all that has been said to the contrary in 
law, the evidence of an accomplice stands on the 
same footing as any other evidence. The Court is 
not obliged to hold that he is unworthy of credit 
and must be corroborated. It is for the Court to 
consider after taking into consideration all the cir¬ 
cumstances, one of which being that he is an ac¬ 
complice, whether it does or does not rely on the 
evidence. To entirely rule out the uncorroborated 
® evidence pf an accomplice might in many cases lead 
to miscarriage of justice, as for instance where the 
evidence is so strong that it cannot be ruled out, 
and if ruled out, it would lead to a great mis¬ 
carriage of justice. [P 168c, d , r] 

(c) Penal Code (1860), Ss. 383, 44 — ‘Injury* 
has wide meaning — Police officer taking bribe 
for releasing arrested persons on bail under 
threat of not releasing them unless money was 
paid held guilty under S. 383. 

The word injury has a wide meaning. [P 168^] 

Some persons were arrested. Bail was offered but 
the accused refused to accept it. They were taken 
to the police station and locked up. The threat was 
extended that if they did not pay the money they 
would not be released and it was only when money 
was paid to the accused that the persons were re- 
c leased : 

Held that the accused was guilty under S. 383. 

(P 168/0 

(d) Penal Code (1860), Ss. 161, 384 — Police 
officer committing offences under—Sentence. 

Where a police officer whose duty is to help the 
helpless people of the village and protect them from 
oppression, instead of doing that, adopts the role 
of an oppressor and disgraces the police force by 
committing offences under Ss. 161 and 384, Penal 
Code, and S. 29, Police Act, he should be given a 
deterrent sentence. [P I69n, fc) 

Jagdish Narain in person . 

Husain Kidxcai — for Applicant. 

Assisf. Government Advocate — for the Crown. 

Order. — The accused Jagdish Narain, 
& who was the second officer at Thana Dal- 
mau, district Rae Bareli, was convicted by 
the learned Assistant Sessions Judge of Kae 
Bareli under ss. lCi, 347 and 334. Penal Code, 
and also under S.29. Police Act. and sen¬ 
tenced to three years’ R. I. under each of 
the ss. 161, 347 and 384, Penal Code and to 
three months’ R. I. under s.29, Police Act 
—the sentences to run concurrently, ibe 
charges against the accused were for wrong¬ 
ful confinement of Sheodan Singh, Bans- 
gopal Singh and Baba Din Singh in t ie 
I avalat at the police station Dalmau on 28th 
August 1940, and for extortion and illegal 
gratification. With regard to S.29, Police 


Act, it was alleged that the accused made 
wrong entries in the police diary and con- 6 
cealed the bail bonds which were executed 
by and on behalf of the persons who were 
locked up. 

The accused on his conviction appealed, 
and the learned Sessions Judge set aside the 
conviction under S. 347, Penal Code, but up¬ 
held it under the other sections. Bansgopal, 
mukhia of village Karkasa on 14th August 
1940, made a complaint (Ex. 10) before the 1 
Superintendent of Police Rae Bareli alleging 
that Baba Din Singh, Bansgopal Singh and 
Sheodan Singh along with others not named 
committed house trespass at night. The 
Superintendent of Police on 15th August 1940, / 
forwarded it to the station officer of police 
station Dalmau for inquiry. The station 
officer ordered the accused to make an in¬ 
quiry. The accused went to village Karkasa 
with Sajid Khan, P. W. C, Ram Nath con¬ 
stables and B. Sri Dhar on 28 th August 1940. 

B. Sri Dhar is the brother-in-law of the 
accused’s brother and Ram Dulare Vaid is 
Bansgopal’s nephew and a friend of B. Sri 
Dhar. When the accused got to Karkasa ho 
sent for Baba Din Singh, Bansgopal Singh 
and Sheodan Singh through constables and 
questioned them about the complaint filed 
by the mukhia. They denied the allegations, g 
The accused had some private conversation 
with the mukhia, Ram Dulare and B. Sri 
Dhar. In the meantime Indarbali Singh, 

P. W. 9, and uncle of Sheodan Singh, Jaipal 
Singh and some other persons also arrived. 
The accused ordered the constables and the 
chaukidar to arrest the three persons and 
tied them with the turbans of the constables. 
The accused refused to release them on bail. 
They were taken to the police station where 
they arrived at about 5 P. M. and the rela- 
tions and friends of the arrested persons 
followed them to the police station and made 
repeated requests for their release which h 
were ignored. The prisoners were locked up 
under the orders of the accused. 

The thana Munshi, Ali Amjad, P. W. 14, 


who is an important witness in the case, 
approached the accused about making an 
mtry in the diary and the accused told him 
that he would himself make the necessary 
antry in the general diary. It appears that 
qo such entry was made and when the guard 
was changed at G P. M. the thana Munshi 
antered that there were no prisoners in the 
bavalat. The thana Munshi changed his 
duty with Kamla Singh, P. W. 5, to whom 
ho handed over the keys of th 0 havalat The 
accused was approached by Inderbah Sin D h 
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a P. W. 9 , Jaipal, Sahdeo Singh, P. w. 10, and 
others who begged of the accused to release 
the prisoners on bail. The accused said that 
if they paid him Rs. 25 he would release 
them on bail. The friends of the prisoners 
went up to the havalat and told them that 
the accused wanted Rs. 25 as bribe. Baba 
Din Singh flatly refused to pay anything, 
but the other two, that is, Bansgopal Singh 
and Sheodan Singh, begged of their friends 
to get the amount reduced and have them 
released. At last the accused agreed to ac¬ 
cept Rs. 15. Inderbali Singh, Sahdeo and 
Sat Narain produced Rs. 2 each and Jaipal 
Rs. 4. They went with the Rs. 10 to the ac- 
6 cused, but he refused to accept anything less 
than Rs. 15. Sahdeo, P. w. 10, went off on a 
cycle to village Chajuapur, which was about 
two miles from the thana and managed to 
get Rs. 5 from Rampal, p. w. 13. Inderbali 
Singh took the Rs. 15 and paid them to the 
accused. The accused then ordered the thana 
Munshi to take the bail bonds of the pri¬ 
soners and release them. The bail bonds 
were written by the thana Munshi and at- 
tested by Inderbali Singh, Jaipal and others. 
The three prisoners were released about 


7-15 P. M. The accused told the prisoners t< 
keep their mouths shut and not tell any on< 
e that thoy had been locked up otherwise they 
would be punished very severely. 

The accused then made an entry in the 
general diary at 7-30 p. m. but timed it ai 
7 P. M. He entered his return to the police 
station but did not mention about the deten. 
tion of tho three prisoners and their release 
on bail. Exhibit 8 is the copy of the entry 
from tho general diary. The thana Munshi 
went home at about 9 p. m. and the station 
officer, Pt. Mowa Ram, who had left the 
thana at 8-80 A. m, on 28 th August 1940, 
arrived at 9 p. m. When he was leaving the 
police station the following morning to in¬ 
ti vestigate another case the thana Munshi 
who had come on duty told him what had 
happened and that no entry to that effect 
had been made in the general diary. Pt. 
Mewa Ram ordered the thana Munshi to 
make a report in writing which he did, vide 
Ex. 9. The thana Munshi on the following 
day gave the station officer the report of the 
inquiry which the acoused had submitted on 
the complaint ex. 10. The report is Ex. n. 
Ihe station officer made an endorsement in 
English on Ex. n and sent it to the Superin. 
tendent of Police. On 3rd and 4th September 
1940, the station officer saw the Superinten- 

° S 0 ^ 06 and the De t )ufc y Superinten¬ 
dent of Police respectively and narrated the 


whole story. They ordered him to inquire e 
into the matter. The station officer recorded 
the statements of certain witnesses and 
obtained their signatures to those statements. 

In the meantime on 30th August 1940, 
Baba Din Singh P. W. 3, filed a complaint 
before the Deputy Commissioner of Rae 
Bareli (Ex. 2) in which he referred to his 
enmity with the mukhia of the village 
(Bansgopal). He further stated that on the 
mukhia’s complaint he had been arrested on 
28th August and released on bail. He prayed 
for an inquiry by a senior police officer. In 
this application Baba Din Singh does not 
mention that any bribe was demanded or 
that he had been locked up. Baba Din f 
Singh’s complaint was forwarded to the 
Court Inspector who sent it to the station 
officer for report. While this was pending, 
on 3rd September 1940, Sheodan Singh and 
Bansgopal Singh presented a complaint, Ex. l 
before the Superintendent of Police bitterly 
complaining against the high handedness on 
the accused. They stated that the accused had 
extorted money from them. The Superinten¬ 
dent of Police ordered M. Mashkur Ahmad 
to conduct an inquiry into the complaints 
Exs. 1 and 2. He recorded tho statements 
of witnesses and in due courso submitted 
his report when a case was registered against g 
the accused. On 3rd December 1940, tho Dis¬ 
trict Magistrate sanctioned the prosecution 
of the accused and Khan Sahab S. Sadrul 
Islam, p. w. 16 , was ordered to conduct tho 
investigation, vide Ex. 20 . Khan Sahib S. 
Sadrul Islam submitted the charge sheet, 
Ex. 21 on 15th December 1940. The District 
Magistrate then sent the case to be tried by 
Mr. Agarwal, a first class Magistrate, who 
committed the accused to the Court of Session. 

The accused pleaded not guilty and stated 
that he was on bad terms with Pt. Mewa 
Ram, the station officer, and the witnesses 
had been influenced by him to depose against , 
him (accused). He admitted that he went * 
to village Karkasa on 28 th August 1940, to 
hold an inquiry on the complaint made by 
Bansgopal Mukhia. lie further admitted 
that he sent for Baba Din Singh, Sheodan 
Singh and Bansgopal Singh through con¬ 
stables. Ho denied that B. Shri Dhar his 
relation, went with him. He denied ordering 
the arrest of the three persons and getting 
them bound with the turbans of the con¬ 
stables. He further stated that he did not 
order the three persons to be looked up. He 
denied asking for bribe from them or their 
relations. He stated that it was not a fact 
that he released the three persons when he 
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a received Rs. 15 ivs bribe. He stated that the 
entry in the roznamcha (of which Ex. 8 was 
a true copy) was not incorrect. In the Court 
of the committing Magistrate the accused 
stated that he would file a written state¬ 
ment, but he did not do so. The accused did 
not examine any witnesses in his defence. 
Exhibit 18 , dated 5th September 1940, is a 
letter written by the accused to the Superin¬ 
tendent of Police. The accused admits it to 
be in his handwriting. It is stated in this 
letter that 

the S. O. ordered me to inquire into the matter, 
and the day that I was going to the village, the 
S. O. told me to bring the accused persons to him 
. as he was tired of their actions and had given them 
several warnings, and since they do not seem to 
reform, he shall give a good lesson to them and 
will have a total stop to their mischiefs. 

Accordingly, I after enquiring brought the three 
accused to the thana put them before the S.O. who 
was in hi3 verandah. I told him the whole affair. 
I was ordered to report my arrival leaving the three 
accused with him. I did so and submitted my 
report according to the facts I could find out. To 
iny surprise I found the three persons locked up in 
the havalat and asked the why of it from the S. O. 
when there was no proof sufficient for 6uch action. 
This enraged him beyond his control and I was 
ordered to keep quiet as I had no authority to inter¬ 
fere into his actions and managements. 

Unfortunately, the same moment, I happened to 
remind him the case under S. 304, Penal Code . . . 
c and the responsibilities which fell on me due to 
him and my loyalty unto him. I frankly told him 
that it is beyond myself now to tolerate such 
actions repeatedly and that I shall be obliged to 
relate the whole affair to your honour, on which 
I was told that my reference will have np value in 
comparison to his, as he was a senior officer. 

At the same time, some people favouring the 
accused, came to the S. O. and llattcred and en¬ 
treated him in their favour. I left the place and 
after sometime noticed that the three persons were 
let off on bail. I again went to the S. O. who told 
me that he will submit the bail bonds with Ins 

forwarding note on my report.. the next day 

a complaint was filed by Baba Din. After which he 
came to the thana and informed the S. O. and it 
was then that after keeping my report for two or 
more days he noted his forwarding remark on it 
d and sent it to the Sadar. In his note ho pushed all 
the burden of hisnetions on me. I got ‘Mis informa¬ 
tion and asked the S. O. the reason of it, to'Which 
I was responded with a great laughter a 
remark that 'now the case nnderS. 304, Penal Code, 

will surely be convicted'.A™ ~ ?h« bad 

leave the place. Luckily I happened to see the bail 

bonds on his table which I at once picked up and 

came to my quarter. The 8. O. came„ to, 

those bonds but I did not give theiu 
them with me to produce when i“«***'** 1 
Since then the S.O. is pressing the staff against me. 

From the above it is clear (l) that Bans- 
gopal, Sheodan Singh and Baba Dm Singh 
were taken into custody and locked up, (-) 
that later they were released on bail and 
(8) that the bail bonds remained in posses- 
sion of the accused which he has not filed 


in this case. Irrespective of Ex. 18 , there is 
overwhelming evidence on behalf of the pro. * 
secution to prove the arrest of the three 
men in village Karkasa and their taking 
away to the police station and being locked 
up. Both the lower Courts have believed 
that Bansgopal Singh, Sbeodan Singh and 
Baba Din Singh were arrested under the 
orders of the accused in village Karkasa and 
bound with the turbans belonging to the 
constables and taken to the police station 
where they were locked up. The accused, as 
I have said denied that the three persons 
were arrested in Karkasa and taken to the 
police station and locked up, but he gave the 
show away when he wrote Ex. 18 to the / 
Superintendent of Police. I have not the 
slightest doubt that he is lying when he says 
that it was the Station Officer who had the 
men arrested and locked up. The Station 
Officer had nothing to do with their being 
arrested and locked up in the havalat. 

Mr. Walford did not argue before me that 
Ex. IS was not admissible. I therefore need 
not touch on that point. I may mention 
that it does not amount to a confession or 
an admission of any crime or guilt. It is 
therefore admissible. The accused, as I have 
said did not admit in Ex. 18 that he arrested 
the three men and had them locked up. I g 
entirely agree with the trial Court that 
the witnesses have not deposed against the 
accused on account of the influence of Pt. 
Mewa Ram. Pt. Mewa Ram denied on oath 
the allagations made against him in Exs. 18 
and 8. There is no evidence worth the name 
which shows that there had been any ill- 
feeling between the Station Officer and the 
accused. The accused has given no details 
in his statement but has just made a vague 
statement. There is nothing in Pt. Mewa 
Ram’s cross-examination which shows any 
ill-feeling. It has been found as a fact that 
the accused extorted Rs. 15 from friends and h 
relations of the persons who were locked up. 
This is a finding of fact and the learned 
counsel on behalf of the accused has very 
rightly and wisely not tried to touch or cri¬ 
ticise the evidence in respect of the payment 


if this amount. 

The learned counsel has raised certain 
egal points. He contends that a breach of 

162 , Criminal P. C., has been committal 
nasmuch as the statements of witnesses 
vere recorded by the police officer and tne 
vitnesses were made to sign them. The con - 
ention is that the whole investigation was 
darted on the application of Sheodan Singh 
md Bansgopal Singh. It was therefore an 
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investigation under chap. 14, Criminal P. C. 
Therefore not only the statements of the 
witnesses who signed them should be re¬ 
jected but their whole evidence as witnesses 
in the case should be rejected. In other words 
the contention is that it was an investiga¬ 
tion and not an inquiry. In support of this 
contention the learned counsel has relied on 
the following cases : S O. W. N. 503, 1 * 40 Cr. 
L. J. 19- and 1940 O. w. N. 177. 3 The conten- 
tion of the learned Assistant Government 
Advocate is that the learned Judges who 
decided the above cases did not lay down or 
intended to lay down that the evidence of 
the witnesses in the case would be inadmis¬ 
sible. He further argues that if that was the 
intention then the view takeu by the Hon’ble 
Judges was wrong. He also argues that a 
breach of sAG2, Criminal P. C.,did not make 
the evidence of a witness inadmissible but 
when appraising the value of the evidence 
the question that tho witness’ statement was 
signed should not be lost sight of and the 
admission of such inadmissible evidence did 
not vitiate the trial. 

In the case reported in S 0. W. N.503 1 * I do 
not think that the learned Judge intended 
to lay down that the evidence of the wit¬ 
nesses was inadmissible. The point was con¬ 
ceded by the Assistant Government Advocate 
in that case and therefore the Court rejected 
the evidence. It is not necessary for me to 
discuss the cases at length because in my 
opinion the question really does not arise as 
I am of opinion that it was not an investi¬ 
gation but only an inquiry. The learned 
Assistant Government Advocate has argued 
that whether it was an investigation or an 
inquiry is a question of fact and both the 
lower Courts have found that it was an 
inquiry and I should therefore not reopen 
the question or interfere with this finding 
of fact. The evidence of Pt. Mewa Ram, 
P. \V. 16, is as follows : 

I did not register any offence on the report Ex. 9 
(that is tho report of Ali Amjad), nor did I start 
any inquiry. In obedience of tho S. P.’s order I 
made some inquiries about the allegations made in 

Ex. 9 as departmental inquiry-On 3rd and 4th 

September I orally told the Dy. S. P. and S. P. res- 
pcctively nbout the omission on the part of the 
accused. Both of them ordered me to make inquiry 
during which I took the statements of Sajid, Kamla 
bingh, bhairon Singh, Ram Nath coristnbles and 


1. (’31) 18 A. I. R. 1931 Oudh 172 : 132 I. C 234 
32 Cr. L. J 860 : 8 O. W. N. 503, Bbuncshwa, 
Pershad v. Emporor. 

.2. (’38) 14 Luck. 302 : 178 I. C. 254 : 40 Cr. L J 

_ Vja?™ ? ,W,N ' 1048 ' Emperor v. Samiullah. 

3. (40) 27 A.I.R. 1940 Oudh 209 : 193 I. C. 770 

42 Cr.LJ. 483 : 1940 O.W.N. 177 : 15 Luck. 42f 

. Wans Khan v. Emperor. 


Mahabir and Kanhai choukidacs .... and obtained 
their signatures. Then Mtinshi Mashkur Ahmad 6 
C. I. was deputed to make inquiry into the matter. 
But he too made only departmental inquiry. Unless 
the Magistrate orders, no offence under Ss. 161 and 
384, Penal Code, can be registered. 

An offence was registered against the accused 
after 3rd December 1940. Then he started investiga¬ 
tion. I never obtain signatures on statements that 
I record during investigation. 

P. W. 1C, Khan Sahib S. Sadrul Islam, 
Deputy Superintendent of Police, stated that 
he submitted his report Ex. 20 to the Dis¬ 
trict Magistrate on 2 nd December 1940 and 
then the District Magistrate passed the order 
on 3rd December 1940 for investigation of the 
case. It was on the receipt of this order of 
the District Magistrate that the investiga- / 
tion of the case against the accused started. 
There was no attempt to cross-examine 
S. Sadrul Islam or Pt. Mewa Ram on this 
point. The statements of the witnesses were 
left unchallenged. I find that Bhairon Singh, 

P. w. 4, Kamla Singh. P. w. 5 and Sajid 
Khan, P. w. C, whose signatures were taken 
on their statements during the inquiry, were 
re-examined by the police officer after tho 
investigation started, that is, after 3rd Decem¬ 
ber 1940, and no signatures were taken. I 
therefore hold that it was not an investiga¬ 
tion under Chap. 14, Criminal P. C., but only 
a departmental inquiry, therefore S. 162, g 
Criminal P. C., has no bearing. 

The next point urged by the learned coun¬ 
sel on behalf of tho accused was that tho 
case was concocted against tho accused on 
3rd September 1940. Exhibit 9 is the report 
of Ali Amjad. There is no doubt that tho 
report was dated 3rd September but this date 
has been changed into 30th August 1940. Tho 
station officer, Pt. Mewa Ram, saw the 
Deputy Superintendent of Police and the 
Superintendent of Police on 3rd and 4th 
September 1940 respectively. I must admit 
that I have not been able to follow the 
argument of Mr. Walford about the ohange 
of the date. I do not see what advantage ^ 
the station officer or Ali Amjad gained by 
this change. The learned counsel has not in 
my opinion been able to advance any satis¬ 
factory argument. It was suggested that tho 
station officer did not want the date of tho 
report to coincide with tho date of the com¬ 
plaint Ex. l and that if 3rd September had 
been allowed to remain it might have been 
said that no action was taken till the com¬ 
plaint Ex. l was filed by Bansgopal Singh 
and Sheodan Singh. Assuming it to be so this 
in my opinion does not affect tho merits of 
the case. It was next argued that Bansgopal 
Singh and Sheodan Singh stated that they 
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station officer had arrived at the police station 
about 9 P. U., therefore he must have known 
what had hapj^ened. I am of opinion that 
these two men have given a wrong estimate 
of time. There is overwhelming evidence 
that Bansgopal and others were released 
before the arrival of the station officer at 
the police station. It was next argued that 
the charge of bribery was false because Baba 
Din Singh in his application (Ex. 2 ), dated 
30th August 1940, to the Deputy Commis¬ 
sioner did not mention anything about 
bribery. It is true that giving of bribe is 
not mentioned in this application, but we 
must not forget that Baba Din Singh was 
one of those persons who flatly refused to 
pay any bribe and no one on his behalf 
paid any bribe to the accused. But he has 
mentioned that he was locked up. 

It was next argued that certain witnesses 
not only negotiated the bribe but actually 
paid the money while others lent it, therefore 
these witnesses were accomplices and their 
statements should not have been believed 
without independent corroboration. There 
can be no doubt that the statement of an 
accomplice should normally be corroborated. 
To what extent such corroboration is needed 
would depend on the circumstances of each 
case. The money was actually paid by Inder- 
bali, P. W. 9. Sahdeo Singh, p. w. 10, states 
that the money was paid to the accused in 
his presence. Chandrabhukhan, P. w. 11, 
states that the money was paid in his pre¬ 
sence. Rampal, p. w. 13 lent Rs. 5 to Sahdeo 
Singh and stated that the sum of Bs. 15 was 
paid to the accused in the witness* presence. 
It is true that although S. 114, illus. (b), 
Evidence Act, provides that a Court may 
presume that the evidence of an accomplice 
is unworthy of credit, unless corroborated, 
the word “may** is not “must” and no deci¬ 
sion of Court can make it “must”. Therefore 
in spite of all that has been said to the 
contrary in law the evidence of an accom¬ 
plice stands on the same footing as any 
other evidence. The Court in my opinion is 
not obliged to hold that he is unworthy of 
credit and must be corroborated. It is for 
the Court to consider after taking into con¬ 
sideration all the circumstances, one of 
which being that he is an accomplice, whe¬ 
ther it does or does not rely on the evidence. 
To entirely rule out the uncorroborated evi¬ 
dence of an accomplice might in many cases 
lead to miscarriage of justice, as for instance 
in the present case the evidence of Inderbali 
and other eye-witnesses is so strong that it 


A. I. R, 

cannot be ruled out. and if ruled out. it 
would in my opinion lead to a great mis- * 
carriage of justice. The accused in Ex. is, as 
1 have said, admitted that the three persons 
were arrested and locked up. The only ques¬ 
tion was whether under his orders or under 
the orders of the station officer. There is 
overwhelming evidence in my opinion that 
they were released when the money was 
paid. I am therefore of opinion that the 
Courts below were right in acting on the 
evidence of the so called accomplices. It was 
next argued that the conviction of the ac¬ 
cused under S. 334, Penal Code, for extortion 
was illegal. The word “extortion" is defined 
in S. 3S3 as follows : i 

Whoever intentionally puts any person in fear of 
any injury to that person.and thereby dis¬ 

honestly induces the person so put in fear to deliver 

to any person any property.commits 

extortion. 

The contention is that there was no duress 
or compulsion and that the accused under 
the law had a right to lock them up, in fact 
the Judge has gone to the length of acquitt¬ 
ing the accused of the charge under S. 347, 
Penal Code. I regret I am unable to accept 
this argument. The learned Assistant Gov¬ 
ernment Advocate has rightly pointed out 
that the chain started at village Earkasa 
where the three persons were arrested. Bail 9 
was offered but the accused refused to accept 
it. They were taken to the police station 
and locked up. The threat was extended 
that if they did not pay the money they 
would not be released. The demand was 
Bs. 25 which was later reduced to Bs. 15 and 
it was when Bs. 15 were paid to the accused 
that the three persons were released. Sec¬ 
tion 44, Penal Code, defines the word “injury” 
as follows : 

The word ‘injury* denotes any harm whatever 
illegally caused to any person, in body, mind, repu¬ 
tation or property. 

The word injury’ has a wide meaning. In ^ 
view of the above facts, I have not the 
slightest doubt that the contention of the 
learned Assistant Government Advocate is 
correct and the case is covered by the defi¬ 
nition given in S.333, Penal Cole. These 
were all the points which were raised by the 
learned counsel for the accused. With regard 
to the conviction under S.29, Police Act, 
there is no doubt that the accused made 
wrong entries in the police diary and con¬ 
cealed the bail bonds. In Ex. 18 the accused 
admits that he picked up the bail bonds 
from the table and took them in his posses¬ 
sion. He promised to file them in Court 
which he never did for reasons best known 
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a to him. I suppose one of the reasons was 
that he did not want the Court to know the 
name of the writer and the persons who 
attested them. He has rightly been con. 
victed under this section. The result is that 
I uphold the convictions of the accused 
under ss.lGl and 3S4, Penal Code, and S. 29, 
Police Act, and dismiss the application. 

With regard to the question of sentence, 
I may add that perhaps it is severe, but we- 
must remember that the accused was a 
public servant. It was his duty to help the 
helpless people of the village and protect 
them from oppression, but instead of doing 
that he adopted the role of an oppressor and 
b disgraced the police force. I hope this deter- 
rent sentence will serve as an example to 
others. I am grateful to the learned counsel 
for the accused and the learned Assistant 
Government Advocate for the excellent and 
fair way in which the case was argued and 
the assistance given to Court. The accused 
was on bail. He is present in Court. His 
bail bonds are cancelled and he is ordered to 
bo taken into custody. 

K.S./r.k. Application dismissed. 

Cr. P C._ 

(a) (’41) Chitalcy, S. 162 N. 7 Pt. 15. 

(*41) Mitra, Page 495 N. 502-B. 
c (b) (’41) Chilaley, S. 297 N. 9 Pt. 24. 

(’41) Mitra, Page 1021 N. 915. 

Penal Code — 

(c) (’36) Ratanlal, Page 80 Pt. 1; Page 938 Pt. 4. 

(’36) Gour, Page 1292 Pt. 3. 

(d) (’36) Ratanlal, Page 382 Pt. 15; Page 940, 
Punishment. 
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Thomas C. J. and Gholam Hasan J. 
Mt. Umrao Jahan Begam — Applicant 

Hakimunnissa and others — 


Opposite Party 

, Rev ”’ A PP , i. No. 170 of 1938, Decided oi 

1 t j ? 941, for rcvision of order of Civi 

Judge, Mohanlalganj, Lucknow, D/- 9th Sopt. 1936 

(a) Civil P. C. (1908), O. 22, R. 4 and S. 11; 
—Pending revision one of respondents dying- 
Legal representatives not substltuted-Interes 
of deceased separate and distinct — Revisioi 
abates qua interest of deceased. 

Where during the pendency of a rovieion appli 
cation one of the respondents dies and his legal re 
presentatives are not substituted within limitatior 
the revision application does not abate in toto bu' 
abates qua the interest of the deceased when hi' 
interest is separate and distinct. rp 

(b) Civil P C. (1908), O. 33, Rr , 1, 2, 3 anc 

pp a ca i‘. 10n • under °- 33> R - 1 - Du ‘y o 
judge—Application not conforming with Hr. ■' 

and 3—Procedure in framing issues and setting 

down case for evidence is wholly irregular -f 

proper procedure indicated. 


In the case o£ an application under 0. 33, It. 1 it 
is the clear duty of the Judge to see whether the ^ 
application is in conformity with the provisions of 
O. 33, R. 5. Where the application does not conform 
with Rr. 2 and 3 the procedure of framing issues 
and setting down the case for evidence is wholly 
irregular. The proper procedure is to reject the ap¬ 
plication under R. 5 (a) or to return the application 
and require the applicant to supply the defects and 
omissions. [P 171a,6] 

(c) Civil P. C. (1908), O. 33, Rr. 15 and 7 — 
Applicability — Application for leave to sue as 
pauper dismissed as withdrawn — Subsequent 
application ior same purpose is not barred. 


The crucial test for determining the applicability 
of R. 15 is whether the previous order dismissing 
the application for pauperism was passed under 
R. 7 (3). Rule 7 clearly contemplates an enquiry 
into the fact of pauperism upon such evidence as f 
may be produced by the parties and after hearing 
their argument. Until the stage contemplated by 
R. 7 is reached, and a Court passes an order under 
that rule, the provisions of R. 15 do not come into 
operation. The dismissal of a previous application 
as withdrawn does not fall under Rule 7 (3) and 
therefore cannot operate as an order refusing to 
allow the applicant to sue as a pauper within the 
meaning of R. 15 so as to constitute res judicata. 

A second application for pauperism is therefore 
competent : (’31) 18 A.I.R. 1931 Rang. 79, Eel. on; 
('33) 20 A.I.R. 1933 Cal. 549 and (’35) 22 A.I.R. 
1935 Nag. 168, Expl. t and Rel. on; (’32) 19 A.I.R. 
1932 Rang. 195, Disting. [P 171d,c; P 172/] 

(d) Civil P. C. (1908), O. 33, Rr. 5 and 15 
Application rejected under R. 5—Second appli¬ 
cation is not barred under R. 15. 

The rejection of an application to sue ns a pauper 0 
under R. 5 is not a bar under R. 15 to a subsequent 
application of a like nature ; (’18) 5 A.I.R. 1918 

L.B. 86 (F.B.); (’40) 27 A.I.R. 1940 All. 251; ('33) 

20 A.I.R. 1933 Oudh 534 and (*33) 20 A.I.R. 1933 
Cal. 549, Rel. on. [P I72d,e] 

M. A . Wasey — for Applicant. 


N. Danerji; Habib Alt Khan — 

for Opposite Party 1 to 4; and 3, respectively. 

Hakim Saiyid Sadiq Husain, guardian in 
person — for Opposite Party I and 2. 

Order.—This revision application under 
S. 115, Civil P. C., arises out of an order 
passed by the Civil Judge of Mohanlalganj, 
Lucknow, dismissing the plaintiffs applica¬ 
tion to sue in forma pauperis with costs. 
The facts are os follows: The plaintiff, widow 
of Shaikh Mohammad Ali Hyder Khan, filed 
a suit in the Court of the Civil Judge, Mali- 
habad, Lucknow, on 22 nd December 1937 for 


h 


recovery of Rs. 25,000 as dower due to her 
from the estate of her deceased husband. In 
this suit were impleaded her minor son ar.d 
minor daughter and one Mt. Chunna, who 
was alleged to be a prostitute in the keeping 
of Shaikh Mohammad Ali Hyder Khan de¬ 
ceased. Along with the plaint the plaintiff 
also filed an application under o. 39, R. i 
Civil P. C., for permission to sue as a pauper! 
A list of moveable property in the possession 
of the plaintiff valued at Rs. 20 was also at. 
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a tached. The Civil Judge of Malihabad re¬ 
turned the plaint and the application for 
presentation to the proper Court as he had 
no jurisdiction. The suit along with the 
application was then re-filed in the Court of 
the Civil Judge, Mohanlalganj, on 23rd De¬ 
cember 1937. The application for pauperism 
was put down for disposal on 29th January 
193S. Mt. Chunna not having been served, 
the application was adjourned to 19th Febru¬ 
ary 1933 when it had to be adjourned again 
as the Government Pleader had not received 
instructions from the Deputy Commissioner 
of Lucknow. The case was then ordered to 
be put up on 2nd April 1933. On 2nd April 
0 1933, Mt. Sughra Begam, who is alleged to be 
the real aunt of the plaintiff’s husband, was 
added as defendant 4, upon the plaintiff’s 
application on the ground that Mt. Chunna 
had got Mt. Sughra Begam execute a fictitious 
sale deed in respect of certain moveable pro¬ 
perty belonging to the plaintiff’s deceased 
husband. The application was adjourned to 
30th April 1933, and the opposite parties were 
directed to file their written statement by 
4th April 1938, in answer to the application 
for pauperism. On this date the counsel for 
the Crown stated that he did not oppose the 
application for pauperism. On 30th April 
c 1938, the learned Civil Judge passed the 
following order: 

I have read through this application for pauperism 
to sue as a pauper which contains only six lines. 
This is not the proper way to draft such applica¬ 
tions as will be clear from a perusal of O. 33, Civil 
I\ C. I will, however, frame issues to-day and 
decide this matter after hearing the parties. 

Issues. — 1 (a). Is the application to sue as a 
pauper properly framed as required by law ? (b)Was 
it properly presented? If not so, its effect ? 

2. Does the application show any cause of action 

against opposite-party 3? _ , 

3. Is the plaintiff a pauper? Case on 9th July 
1938. 

The order-sheet mentions case on 9th 
July 1938 for evidence.” Before the stage for 
^ taking evidence, hearing the parties and 
deciding the issues framed by the Court could 
arrive, the applicant filed an application on 
10 th May 1939, stating that there were some 
formal defects in the application and she 
wished to withdraw the same. The applica¬ 
tion also contained a prayer that liberty 
should be reserved to her for filing a fresh 
application. This portion, however, seems to 
have been scored out from the application. 
Yhe learned Civil Judge upon this applica- 

tion passed the order as below: 

The counsel for the applicant has decided to 
withdraw his application to sue in forma pauperis. 
The application to sue as pauper is accordingly dis¬ 
missed. The applicant shall pay the opposite 


parties Rs. 10 as costs. Inform the counsel for 
opposite parties. e 

It is clear from this order that the appli. 
cation for pauperism was dismissed in the 
absence of the opposite parties. On 26th May 
1938, a second application was filed by the 
applicant. The learned Civil Judge framed 
three issues in the case: 

1. Whether the second application is barred under 
O. 33, R. 15, Civil P. C.? 

* 2. Whether the list of property filed by the appli¬ 
cant is not verified ? 

3. Whether the applicant is not a pauper and 
she has no cause of action? 


Upon issues 2 and 3 the learned Civil Judge 
held in favour of the applicant, while upon 
issue 1 his decision was that the uncondi- , 
tional withdrawal of the previous application J 
ending in its dismissal was a bar to the enter¬ 
tainment of the second application. He held 
that the case was not one of rejection of 
application under Rule 5 of O. 33 but was a 
refusal of permission to sue a3 a pauper under 
R. 7 of O. 33, Civil P. C. In support of this 
conclusion he relied on GO Cal. 680 1 and A.I.R. 
1935 Nag. 163. 2 Sughra Begam died during 
the pendency of the revision application in 
this Court and learned counsel for the appli¬ 
cant stated on 28th October 1940, that he dis¬ 
charged Mt. Sughra Begam from the array 
of parties. It has been urged on behalf of 
Mt. Chunna, opposite party 3, that the revi- g 
sion application abates in toto as the legal 
representatives of Mt. Sughra Begam have 
not been substituted. From the narrative of 
facts given above, it is clear to us that the 
revision application cannot be held to abate 
in its entirety but must be deemed to have 
abated qua the interest of Mt. Sughra Begam 
whatever it was, that interest being entirely 
separate and distinct. We hold, therefore, 
that the whole application does not abate. 

In revision it has been contended on behalf 
of the applicant that it was the bounden duty 
of the lower Court to have rejected the appli¬ 
cation for pauperism on the ground that it h 
did not conform to the provisions of R. 5 of 
O. 33 , Civil P. C., in which case she could 
have filed a fresh application or should have 
given the applicant an opportunity to supply 
the defects and the omissions. In any case, 
it was urged that the withdrawal of the 
application for pauperism on the ground of 
the existence of formal defects did not fall 
within the purview of R. 7 of O. 33 and B. 15 
of that order was not a bar to the main- 


(*33)20 A.I R. 1933 Cal. 549 . : J 4 * 
lal. 630: 57 C.L.J. 21: 37 C.W.N. 309, Rajendra- 

iftth v. Tosbtamayee Dasee. 9 

(•35) 22 A.I.R. 1935 Nag. 168 . 15* L C. 294. 
il N.L.R. 396, Bahrain Shukul v.Sitabai Shukul. 
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0 tainability of the second application for 
pauperism. 

We are of opinion that the learned Civil 
Judge did not apply his mind to the ques¬ 
tion whether the application was in con- 
formity with the provisions of o. 33, R. 5, 
Civil P. C. It was his clear duty to see whe¬ 
ther the application as presented infringed 
any of the five sub-rules of R. 5 of o. 33, Civil 
P. C. Prima facie, it appears that the appli¬ 
cation did not conform with Rr. 2 and 3, 
namely it was not signed and verified in the 
manner prescribed for the signing and veri¬ 
fication of pleadings. Further it was not 
presented by the applicant herself as requir- 
& ed by R. 3 of 0. 33, Civil P. C. If the appli¬ 
cation was not framed and presented in the 
manner prescribed by Rr. 2 and 3, the Court 
could have rejected the application under 
R. 5 (a) of 0 .33. Such an order could not have 
created a bar in the way of the applicant 
presenting a fresh application after comply¬ 
ing with the requirements of Rr. 2 and 3 of 
0 . 33. It was aho open to the Court to have 
returned the application to the applicant 
and to have called upon her to supply the 
defects and omissions and make it conform 
to the requirements of Rr. 2 and 3. After 
criticising the application as containing only 
c six lines the Court framed issues in the case 
and set down the case for evidence. We 
liavo no doubt that the procedure adopted 
by the lower Court was wholly irregular 
and not warranted by the facts of the case. 
Be that as it may, we are satisfied from the 
circumstances of the case that the dismissal 
of the previous application as withdrawn 
cannot operate as an order refusing to allow 
the applicant to sue as a pauper within the 
meaning of R. 15 of 0 . 33, Civil P. C., so as 
to constitute res judicata. Although notice 
was issued to the opposite party and the case 
was set down for evidence on 9th July 1938, 
<2 " ° are not prepared to hold that when the 
Court dismissed the application on the ground 
of its being withdrawn, the stage contem¬ 
plated by R. 7 of o. 33 had been reached. As 
a matter of fact the application was with¬ 
drawn and dismissed before the date fixed for 
evidence in the case, and the opposite party 
was not present at the time of the dismissal 
of the application. There was no enquiry 
into the merits of the application, much less 
any adjudication of the matter by the Court. 
Rule 7 in our opinion clearly contemplates 
an enquiry into the fact of pauperism upon 
such evidence as may be produced by the 
partie 3 and after hearing their argument. 
Until the stage contemplated by r. 7 j s 


reached and a Court passes an order under 
that rule, the provisions of R. 15 of O. 33 do t 
not come into operation. The two cases re¬ 
ferred to in the judgment of the lower Court 
really help the case of the applicant rather 
than the case of the opposite party. 

In CO Cal. G30, 1 it was held that where an 
order rejecting a previous application to sue 
in forma pauperis was made ex parte for 
default in payment of process fee, when the 
case had nob readied the stage contemplated 
by O. 33, R. 7, Civil P. C., such an order can¬ 
not be regarded as an order refusing to allow 
the applicant to sue as a pauper within the 
meaning of 0 . 33, R. 15 of the Code, so as to 
bar any subsequent application of the like / 
nature. It was also held that a subsequent 
application to sue as a pauper is not barred 
unless the previous application had been 
refused after contest under o. 33, R. 7, when 
only the stage of “refusal,” as contemplated 
under O. 33, R. 15 was arrived at. The case 
in 20 Bom. 8G, 3 under the old Codo of Civil 
Procedure, 18 S 2 , was distinguished on the 
ground that the order, which was said to be 
a bar to a subsequent application to be 
allowed to sue as a pauper, was one which 
was made under order 33, R. 7 of the Code, 
which corresponds to s. 409, Civil P. C., 
1882. g 

The above Calcutta case was followed in 
a. 1 . r. 1935 Nag. 1G8. 2 That was a case in 
which the application for pauperism had 
been contested and rejected by the Court 
under R. 5 (a) of o. 33, Civil P. C., for the 
reason that the schedule of the properties 
annexed to the application under 0. 33, R. 2, 
Civil P. C., had not been verified as required. 
The argument raised was that as the order 
rejecting the application had beon passed 
after notice to the opposite party, it had the 
same force as an order refusing to allow the 
applicant to sue as a paupor. It was held 
that R. 15 must be rend in conjunction with 
R. 7 and not with R. 5 and an order of rejec. ^ 
tion passed under R. 5 is not governed by 
R. 15. A case which is parallel on the facts 
is to be found in A.I.R. 1931 Rang. 79. 4 Thero 
it was held that refusal implies that the 
Court has considered the application on its 
merits and refused to allow the petitioner 
to sue as a pauper. Where an application for 
leave to sue as a pauper is withdrawn and 
consequently dismissed, the subsequent ap¬ 
plication for the same purpose is not barred. 


o. I UUJ au uoin. bo 


iwuvuuu uiurar v, 


Edulji. 

4 . (*81) 18 A.I.R. 1931 Rang. 79 
Ma E Hatai v. U Hmai. 




131 1. C. 64, 
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Ram Padarath 

fl Tie case in A J.B. 1932 Rang. 195 6 strongly 
relied upon on behalf of the opposite party 
is distinguishable upon the facts. There it 
was held that the dismissal of an application 
by reason of the provisions of r. 5 (a) after 
hearing argument under R. 7 (2) is to be 
held to be a refusal under s. 7 (3) and a bar 
under R. 15 of o. 33, Civil P. C. In that 
case the Court did not reject the application 
under R. 5 but after hearing the parties 
dismissed it under R. 7 (3) because the ap. 
plication did not comply with the provisions 
of O. 33, R. 5 (a) and the learned Judges held 
that if an application is disallowed under 
R. 7 (3), such an application falls within 
^ R. 15 and the order dismissing the applica¬ 
tion for leave to sue in forma pauperis 
stands as a bar to a second application. It 
is clear, therefore, that the order passed in 
this case was one under R. 7 (3) and not one 
under R. 5. Reference was made on behalf of 
the applicant to a Full Bench case of the 
Lower Burma Chief Court reported in 42 
I. C. 803.° There it was held that the rejec¬ 
tion of an application to sue as a pauper, on 
the ground that it is not framed and pre¬ 
sented in the manner prescribed by Rr. 2 
and 3 of O. 33, Civil P. C., is not a bar under 
R. 15 to a subsequent application of a like 
c nature, in respect of the same right to sue, 
merely because the order of rejection is 
passed after the opposite party has appeared 
in response to a notice issued under R. G. 
The case of the Lower Burma Chief Court 
in 42 I. C. 803° was followed in 1940 A. L. J. 
118 , 7 where it was held that the refusal con¬ 
templated in R. 15 is the one that is provided 
for in R. 7 of O. 33, Civil P. C. 

In vol. 3 of Chitaley *s Code of Civil Pro¬ 
cedure (1940 Edn.) it is noted under R. 15 of 
O. 33 that the High Courts of Allahabad, 
Bombay, Lahore, Madras and Rangoon, the 
Chief Court of Oudh and the Judicial Corn¬ 
el missioner's Courts of Peshawar and Nagpur 
have held that the bar under R. 15 .does not 
extend to an order of rejection under R. 6. 
It is further noted that the Calcutta High 
Court has also dissented from the decision 
in A.I.R. 1917 Cal. 696 s and has followed the 
view of the other High Courts as is clear 
from GO Cal. C30. 1 It was held by a Bench 

5. (*32) 19 A.I.R. 1932 Rang. 195 : 140 I. C. 162 : 
10 Rang. 475. Ma Shwe Tba v. Ma U Kra Zan. 

6. (*18) 5 A.I.R, 1918 L. B. 86 s 42 I. C. 803 : 9 
L. B. R. 93 (F.B.), Howa v. Sit Shein. 

7. (*40) 27 A.I.R. 1940 All 251: 189 I. C. 89. 
I.L.R. (1940) All. 253 : 1940 A. L. J. H8, Maha- 
deo Das v. Bishwanath Das. 

8. (*17) 4 A.I.R. 1917 Cal. 696 : 33 I. C. 812 : 20 
C. W. N. 669, Atul Chandra Sen v. Peary Mohan. 


v. Nimar Singh A, L R 

of this Court in 10 o. w. n. 1145 9 that there 
is a distinction between an order of preli. ° 
minary rejection of an application for per. 
mission to sue as pauper made under 0 . 83 , 

R. 5 and an order of refusal made under 
O. 33, R. 7 after issue of notice and examin¬ 
ing witnesses, and the rejection of an appli¬ 
cation under R. 5 is no bar to a subsequent 
application under R. 15 of O. 33, Civil P. C. 
The crucial test for determining the applica¬ 
bility of R. 15 of o. 33, Civil P. C., in our 
opinion, is whether the previous order dis¬ 
missing the application for pauperism was 
passed under R. 7 (3) of o. 33, Civil P. C., 
after satisfying the conditions laid down in 
that rule. Having regard to the circum- ^ 
stances of the present case, we hold that the 
previous order of dismissal of the application 
was not an order passed under R. 7 (3) of 
O. 33, Civil P. C., and created no bar to the 
maintainability of the second application for 
pauperism. We set aside the decision of the 
lower Court and allow the revision applica¬ 
tion with costs. 

G.N./R.K. Application allowed. 

9. (’33) 20 A.I.R. 1933 Oudh 534 : 148 I. C. 809 : 

10 O. W. N. 1145, Ram Lakhan v. Kishori La i. 

(; _ 

(a) c'40) Chitaley, O. 22 General N. 2 Pt. 11 ; 

O. 22 R. 4, N. 17 Pt. 2 ; N. 22 Pt. 3. 9 

(’41) Mulla, Page 931 Pt. (u). 

(b) (’40) Chitaley, O. 33 R. 2 N. 1 Pt. 2 ; O. 33 
R. 3 N. 2 Pt. 1 ; O. 33 R. 5 N. 3. 

(’41) Mulla, Page 1042 Note—“Cl. (a): applica¬ 
tion not framed as required by rule 2.” 

(c) ('40) Chitaley, O. 33 R. 15, N. 3 Pt. 7. 

(’41) Mulla, Pago 1055 Pt. (9). 

(d) (’40) Chitaley, 0.33 R. 15, N. 2 Pts. 3 to 11. 

(’41) Mulla, Page 1054 Pt. (g) and Page 1055 

Pts. (h) to (k). 

Lim. Act— 

(a) (’42) Chitaley, Art. 177, N. 2 Pt. 7; Art. 181 
N. 13 Pt. 1. 

(’38) Rustomji, Page 1616 Pts. 3 and 4. 
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Bennett J. h 

Bam Padarath Singh — Defendant 

— Appellant 

v. 

Xiiiiar Singh , Plaintiff and others , 

Defendants — Bespondents. 

Second Appeal No. 85 of 1939, Decided on 2nd 
October 1941, against order of the Civil Judge, 
Partabgarh, D/- 13th December 1938. 

(a) Registration Act (1908), S. 47—Mortgage 
executed earlier registered later. 

A mortgage which is executed prior to ftnother 

prevails over the latter even though the latter mort¬ 
gage is registered before the earlier one. U i '**cj 

(b) Transfer of Property Act (1882), Ss. 58 
and 68 (c)-Mortgagee falling to obtain posses¬ 
sion or losing possession enutled to sue for 
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mortgage money—Mortgage held not simple — 
A Possession not given — Mortgagee’s rights are 
not restricted by S. 68 (c) —Suit for possession 
is maintainable. 

Section 68 (c) gives the mortgagee a right to sue 
for the mortgage money where the mortgagee is 
deprived of the whole or part of his security. If, 
however, it is implicit in the mortgage deed that 
the mortgagee shall get possession and the deed is 
an anomalous mortgage then the rights of the 
mortgagee would not be restricted by this provi¬ 
sion. [p 1746, c) 

A mortgage provided that if the mortgagee did 
not obtain possession or if he lost possession he 
could recover his money with interest by sale of the 
mortgaged property or any other property of the 
mortgagor. The mortgagee did not get possession 
and sued for the same : 

b Held that the mortgage was certainly not a 
simple mortgage. And whether it may be considered 
a usufructuary or anomalous mortgage, it was 
open in either case to the mortgagee to sue either 
for possession or for the mortgage money : 2 0. C. 
24, Bel. on ; (’29) 16 A. I. R. 1929 P. C. 139 and 
(’38) 25 A.I.R. 1938 Lab 145, Disting. [P 174d,c] 

5. N. Srivastava — for Appellant. 

H • Husain — for Respondent 1. 


Judgment. — This is a second civil ap¬ 
peal against the judgment and decree dated 
13th December, 1938, passed by the learned 
Civil Judge of Partabgarh. The learned Civil 
Judge set aside the judgment and decree 
dated 2Gth September, 1938, passed by the 
c learned Munsif of Partabgarh. The suit out 
of which the appeal arises was brought by a 
mortgagee in whose favour the first two 
defendants had executed a usufructuary 
mortgage of certain property on 14th June 
1938. The deed had been registered on 15 th 
June. On that day, namely 15th June, 
the same defendants executed a similar 
mortgage of the same property in favour of 
defendant 8. The deed in that case too was 
registered on 15th June, but it was registered 
before the earlier deed. That, however, does 
not affect the case in view of the provisions 
of S. 47, Registration Act. There is now no 
l dispute on that point. 

The mortgagee of 14th June did not get pos. 
session ; this was obtained by the subsequent 
mortgagee of ietb June. The former then sued 
to recover possession and in the alternative 
asked for a money decree. The deed of 14 th 
June provided that if the mortgagee did not 
obtain possession or if he lost possession he 
could recover his money with interest by sale 
of the mortgaged property or any other pro. 
pe ” y ° f mortgagor. The trial Court held 
that the plaintiff was entitled to a decree for 
ms mortgage money with interest thereon 
to be realised from sale of the mortgaged 

l n i fir3t appeal the mort «agee con- 
tended that he was entitled to possession of 


the mortgaged property and the first appel. 
late Court accepted this contention. The 
learned Civil Judge observed that the mort¬ 
gage deed showed that the mortgage was an 
ordinary usufructuary mortgage, and he 
was of opinion that the addition of the con¬ 
dition that if the mortgagee lost possession 
lie would be entitled to recover the mort¬ 
gage money did not render it anything else. 
He was, therefore, entitled to possession of 
the property mortgaged and he decreed the 
suit for possession. 


In second appeal it was argued first of all 
that in view of the fact that possession was 
not given, and also in view of the additional 
clause providing for a money remedy, the ^ 
mortgage was really a simple mortgage as 
defined in s. 58 (b), T. P. Act. Learned 
counsel for the appellant then referred to the 
Lahore case in a. i. r. 1933 Lah. 145 . 1 In 
this case it was held that where a mortgage 
deed contained one clause which would make 
it a usufructuary mortgage, but another 
clause provided in the most explicit terms 
for recovery of the amount due from the 
mortgaged property the mortgage was not 
usufructuary, but anomalous. Learned coun- 
sel for the appellant also referred to the 
Privy Council case in A. I. R. 1929 P. c. 139. 2 
In this case it was held that a mortgage 9 
which is a combination of a simple mort¬ 
gage and a usufructuary mortgage does not 
cease to be so and become an anomalous 
mortgage because it contains certain clauses. 

It was also held that in a mortgage which 
was a combination of a simple and a usu¬ 
fructuary mortgage and the mortgagors fail, 
ed to make over possession to the'mortgagee 
and thereby deprived tho mortgagee of part 
of his security, then under s. G8, T. P. Act, 
the money becomes payable and the mort' 
gagoes are entitled to a money decree for 
the amount due. It should bo noted that in 
this case the suit was brought to recover the 
money: it was not brought for possession. h 
In considering this pronouncement of their 
Lordships it is also to be noted that tho 
definition of “anomalous mortgage” has 
since been changed. Formerly the definition 
was contained in s. 98 of the Act and read 
as follows : 

In the caso of a mortgage not being a simnle 
mortgage a mortgage by conditional sale, an usu 
fruotuary mortgage or an English mortgage or « 
combination of the first and third, or tho second 


l 00; 


181 1. 0. 620, 


» « - — —- -—aoj 

Mt. Mohan Dovi v. Talib Mehdi Khan 
2. (’29) 16 A. I. R. 1929 P. 0. 139 : 11 Q i. 0 414 . 

8 ? s \r v 99 Narsingh Pavtab 

Bahadur Singh v. Mohammad Yaqub Khan. 
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and third, of such forms, the rights and liabilities 
° of the parties shall be determined by their contract 
as evidenced in the mortgage deed, and so far as 
such contract does not extend, by local usage. 

The definition is now to be found in 
S. 58 (g), T. P. Act, and reads : 

A mortgage which is not a simple mortgage, a 
mortgage by conditional sale,an usufructuary mort¬ 
gage, an English mortgage or a mortgage by deposit 
of title-deeds within the meaning of this section, is 
called an anomalous mortgage. 

Consequently, if it is held that the mort¬ 
gage under consideration is an anomalous 
mortgage, we have only to see, as provided 
by S. 98, what are the rights and liabilities 
of the parties evidenced by the contract in 
the mortgage deed. Learned counsel for the 
respondents referred to a ruling of the Court 
of the Judicial Commissioner of Oudh in 
o o. C. 24 3 where it was held that the remedy 
provided by S. G3 cl. (c), T. P. Act, is an 
alternative remedy and does not debar a 
mortgagee from bringing a suit for posses¬ 
sion. It was also held that under S. 12, Speci¬ 
fic Relief Act, unless and until the contrary 


FakhrulNisa A. I. R. 

mortgagee to sue either for possession or for 
the mortgage money, and he preferred the 
first alternative. There is, therefore, no rea¬ 
son to interfere with the decree of the lower 
appellate Court. The appeal is dismissed 
with costs. 

K.S./r.k. Appeal dismissed. 

T. P. Act— ’ ~ 

(a) (’36) Mulla, P. 204 pt. (d). 

(’34) Mitra, P. 171, N. 213. 

(b) (‘36) Mulla, P. 337 Note "No possession” and 
P. 433 Note "sub s. (1)—clause (c)“. 

(*34) Mitra, P. 304 N. 335 and P. 424 N. 420. 

A. I. R. (29) 1942 Oudh 174 

Agarwal and Madeley JJ. 

Pi. Prag Narain Trivcdi and others — 

Applicants 

v. 

Mt. Fakhrul Nisa and another — 

Opposite Party. 

Privy Council Appeal No. 1G of 1940, Decided on 
7th October 1941, for leave to appeal to His Majesty 
in Council. 


is proved the Court shall presume that the 
breach of a contract to transfer immovable 
property cannot be adequately relieved by 
compensation in money. Section 68 (c) gives 
the mortgagee a right to sue for the mort¬ 
gage money where the mortgagee is deprived 
c of the whole or part of his security. If, 
however, it is implicit in the mortgage deed 
that the mortgagee shall get possession and 
the deed is an anomalous mortgage then the 
rights of the mortgagee would not be res¬ 
tricted by this provision. 

The mortgage deed under consideration 
recites that possession has been given to the 
mortgagor but it is admitted that possession 
w'as not given. The first part of the deed is in 
terms of a usufructuary mortgage accor¬ 
ding to the definition in S. 58 (d). Formerly, 
the definition provided that the mortgagor 
must deliver possession. Under the defini- 
d tion as amended, it is sufficient if he^ ex¬ 
pressly or by implication binds himself to 
deliver possession. It is disputed that h 0 did 
so in the present case. It appears to me that 
there is clearly an implied agreement in the 
mortgage deed that the mortgagor will give 
possession to the mortgagee, and whether 
the deed is. considered a usufructuary or an 
anomalous mortgage, there is no reason wh> 
effect should not be given to this agreement. 
The mortgage was certainly not a simple 
mortgage, though it may be considered a 
combination of a simple and a usufructuary 
mortgage. It was open in either case to the 

3. (‘99) 2 O. C. 24, Sankata v. Jngat NaraiD. 


(a) Civil P. C. (1908), S. 110 — Mortgage of 
sixteen annas share by G — G on his death suc¬ 
ceeded by five sons two of whom gifting their 
share to A’—Some of G's heirs suing for redemp¬ 
tion of entire property — Suit decreed on pay¬ 
ment of Rs. 15,551 — Application by A’ under 
U. P. Encumbered Estates Act — Mortgagee 
preferring claim under S. 11, U. P. Encumbered 
Estates Act, claiming entire property valued at 
Rs. 20,000 by adverse possession — Value of 
claim in dispute held two-fifths of Rs. 20,000, 
i.e., Rs. 8000 — Case held did not come within 
S. 110, para. 1. 

G made a mortgage of sixteen annas in village K 
and died leaving five sons, two of whom made a gift 
of their shares in favour of X. Some of G’s heirs 
filed a redemption suit in respect of the sixteen 
annas share mortgaged and a decree for redemption 
was passed on payment of Rs. 15,551 but that amount 
was never paid and the mortgagee also did not get 
the property sold. Subsequently, A' who had become 
owner of two-fifths of the entire property applied 
for relief under S. 4 of the U. P. Encumbered Estates 
Act. The mortgagee preferred his claim under S. 11 
of the Act claiming that he had acquired an abso¬ 
lute title to the property by adverse possession. 
The value of the entire property given in the claim 
filed by the mortgagee was Rs. 20,000: 

Held, that the value of the subject-matter in dis¬ 
pute in the Court of first instance was two-fifths of 
20,000, that is Rs. 8000, and not Its. 15,651 and 
that the value would be the same in the appeal to 
His Majesty in Council and hence the case did not 
come within para. 1 of S. 110. [P *76 ,c] 

(b) Civil P. C. (1908), Section 110, para. 2 — 
Meaning of. 

Paragraph 2 of S. 110 means that tho suit must, 
to satisfy its conditions, involve rights an c* - 

to property which rights and claims are worth 
Bs. 10,000 and upwards and not ‘bat »ho « 
affect properties whose value i>> R«. M.000 Bnd up " 
wards : ( 41) 28 A.I.B. 1M1 Oudh 407, TJoB. 


/ 
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(c) U. P. Encumbered Estates Act (25 of 1934, 
a as amended by Act 11 of 1939), S. 45 (2a) — 
S. 45 (2a) is not retrospective. 

The provision of a second appeal in S. 45 (2a) as 
it stands after the amendment of Act in 1939 has 
no retrospective effect, and therefore a right of 
second appeal cannot tie claimed in respect of appel¬ 
late order of the District Judge passed before the 
amending Act came into force even if a revision 
therefrom was pending at the date when the 
amending Act came into force: (’40)27 A.I.R. 1940 
Oudh 335 (F.B.), Foil .; (’27) 14 A.I R. 1927 P. C. 
242, Rel. on. [P 176^,7i; P 177a] 

(d) Civil P. C. (1908), S. 109 (c) —Applicabi¬ 
lity—Revision at applicant’s request treated as 
second appeal—Second appeal found not main¬ 
tainable — Applicant held could not canvass 
maintainability of revision before Privy Council 
o —Case held did not come within S. 109 (c). 

In order to make S. 109 (c) applicable, the ques¬ 
tion involved in the case must be of great public or 
private importance. [P i76rf) 

The claim of the claimant under S. 11, U. P. 
Encumbered Estates Act, having been rejected by 
the District Judge in appeal, the claimant applied 
for revision to the High Court. During the pendency 
of the revision, U. P. Act 11 of 1939 cafae into 
force which by introducing S. 45 (2a) in the TJ. P. 
Encumbered Estates Act conferred a right of second 
appeal from the appellate orders or decrees of the 
District Judge. In view of this amending Act, the 
applicant himself prayed that his revision be treated 
as second appeal. This prayer was granted and the 
appeal was dismissed as found not maintainable in 
view of S. 45 (2a) not being retrospective : 

C » . i7eW l t,lfttas the applicant himself chose to get 
his application for revision treated as second appeal, 
be could not subsequently maintain before the Privy 
Council that his revision was maintainable and 
that tbero was no ground for certifying the case as 
nt for appeal to His Majesty in Council. [P 1776] 
B. K. Dhaon and M . L. Trivcdi — 

for Applicants. 

~ ^ asim Alt Hasan—lor Opposite Party. 

Order. — This is an application for a 
certificate that this is a fit case for appeal to 
H.s Majesty in Council. The opposite parties 
Mt. Faithful Nisa and Mukhtarul Nisa ap. 
phed under s 4, Encnmbered Estates Act 
(No. 25 of 1934), on 16th December 1936. The 

d ?? P o Cat, .°“ in due course transferred to 
the Special Judge, second grade, Bara Banki. 

Tho present applets preferred a claim 
under s. n of the Act on 6th March 1937 , 

TW N g that ? ey W6r6 the ownGra of mohft l 
fan 8 N 1 a . ram ? lfc " ate ,n village Kethauri par- 

bv T -, Th ° Claim was 

by the Special Judge. There was an appeal 

by the applicants, who are the opposite 

“ , thl3 *o the Court of the 

patriot Judge of Bara Banki and he allowed 
it on 16th May 1988, and remanded the case 
under o. 41. r. 28 . Civil P. 0. The claimant!! 

n V1 f ° n . 'f ?' 8 Court from the order 

80 th h ?a? * J ° dge ° n mh ‘ 3a] y 1988 - On 
80th January 1940 , the olaimant-applicante 


applied that their revision may be converted 
into an appeal as they had got a right of 
appeal under Act 11 of 1939 which had 
amended the Encumbered Estates Act of 
1934. This application was granted on Gth 
February 1940. The appeal came on for hear- 
ing on 7th August 1940, and was dismissed 
on the ground that no second appeal lay in 
view of the decision of a Full Bench of this 
Court in 1940 o.w.N. 545. 1 The claimant- 
applicants now want to appeal to His Majesty 
in Council from the order of this Court 
dated 7th August 1940. The relevant sections 
are 109 and 110 , Civil P. C. Section 109 runs 
thus : 

Subject to such rules as may, from time to time, / 
he mado by His Majesty in Council regarding 
appeals from the Courts of British Iudia, and to 
the provisions hereinafter contained, an appeal 
shall lie to His Majesty in Council—(a) from any 
decree or final order passed on appeal by a High 
Court or by any other Court of final appellate 
jurisdiction (b) .. . . (c) from any decree or order, 
when the case as hereinafter provided, is certified 
to be a fit one for appeal to His Majesty in Council. 

Section 110 provides : 

In each of the cases mentioned in els. (a) and (b) 
of S. 109, the amount or value of tho subject-matter 
of the suit in the Court of first instance must ho 
ten thousand rupees or upwards and the amount or 
value of the subject-matter in dispute on appoal to 
His Majesty in Council must bo the 6amo sum or 
upwards. Or the decree or final order must involvo, 
directly or indirectly, some claim or question to or 9 
respecting property of like amount or value, and 
where the decree or final order appoaled from affirms 
the decision of the Court immediately below tho 
Court passing such deoree or final order, tho appeal 
must involve some substantial question of law. 

It is contended on behalf of the present 
applicants that the case comes under S. 109(a), 
Civil P. C„ and the value of the subject.' 
matter in the Court of first instance was 
more than Rs. 10,000 and the value of the 
subject-matter in dispute on appeal to His 
Majesty in Council will be more than Rupees 
10 , 000 . It is contended by the opposite parties 
that the value of tho subject-matter in dis¬ 
pute in the Court of first instance was less ^ 
than Rs. 10,000 and the value of the subject- 
matter on appeal to His Majesty in Council 
will also be less than Rs. 10,000. It will be 
necessary to give the nature of the claim 
made by the claimants. One Ghulam Abbas 
made a mortgage of 1 G annas in village 
Kethauri in favour of the predecessor of 
the claimants, the applicants before us. 
Ghulam Abbas died leaving five sons, two of 
whom made a gift of their shares in favour 
of the opposite parties. Some of the heirs of 

V A I R ‘ 1940 0udh 885 : 189 I.O. 265 * 

15 Luok 612 : 1940 t).W.N. 545 (F.B) Ali 
Mohammad v. Khalil Ahmad, 1 h 



17G Oudh 


Prag Narain v. Fakhrul Nisa 


a Ghulam Abbas filed a redemption suit in the 
Court of the Subordinate Judge of Bara 
Banki in respect of the sixteen annas share 
mortgaged and a decree for redemption was 
passed on payment of Rs. 15,551 but that 
amount was never paid and the mortgagee 
also did not get the property sold. The ap¬ 
plicants claim that they had acquired an 
absolute title to the property by adverse 
possession. The opposite parties were owners 
of two-fifths of the entire property being 
donees of the shares of two out of the five 
sons of Ghulam Abbas. We are of opinion 
that the value of the entire property given 
in the claim filed by the claimants was Rs. 
& 20,000. The value of the applicants* share 
was therefore Rs. S000. 

The opposite parties preferred an appeal 
to the District Judge from the order of the 
Special Judge, second grade, and they valued 
their appeal at Rs. 15,551. That was the 
amount ordered to be paid to the mortgagees 
in the redemption suit. It appears that the 
opposite parties valued the appeal at the 
mortgage money which was ordered to be 
paid to the mortgagees. That was not cor¬ 
rect. The value of the subject-matter in 
dispute in the Court of first instance was Rs. 
8000 in our opinion and it will be the same 
c in the appeal to His Majesty in Council. 
The case therefore does not come within 
para, l of S.110. It is to be seen whether it 
comes within para. 2 , that is whether the 
decree or final order involves directly or in¬ 
directly some claim or .question to or res- 
pecting property of more than Rs. 10,000. 
This paragraph has been interpreted recently 
by this Court in 1941 O. A. 365. 2 It was held 
that para. 2 of S. 110 means that the suit 
must, to satisfy its conditions, involve rights 
and claims to property which rights and 
claims are worth Rs. 10,000 and upwards, 
not that the rights affect properties whose 
, value is Rs. 10,000 and upwards. In this 
case, the entire value of the property may 
be above Rs. 10,000 but the claim of the 
applicants in this Court cannot be worth 
Rs. 10,000. The case therefore does not in 
our opinion come under cl. (a) of S. 109. We 
have to see whether it comes under cl. (c) of 
S. 109. In order to make this section applic¬ 
able, the question involved in the case must 
be of great public or private importance. It 
is argued that this Court wrongly refused 
to entertain the appeal from the decree of 
the District Judge. Section 45, Encumbered 

2. (*41) 28 A.I.R. 1941 Oudh 407 s 198 I. C. 639 :: 
16 Luck. 737 : 1941 O. -W. N. 562 : 1941 O. A. 
865, Sudaman Prasad v. Mohammad Abdul Alim. 


A. I. R. 


Estates Act, before amendment ran thus • 

ftf iaSF?‘^st »ny decision, decree or order * 

sh.nfrtT 1 i Ud( £.°' th ® first grade under th >s Act 
shall he to the High Court or the Chief Court as 

the case may be. The period of limitation for ap- 

peals under this sub-section shall be ninety days. 

(2) An appeal against any decision, decree or 
order of a Special Judge of the second grade under 
this Act shall lie to the District Judge. The period 
of limitation for appeals under this sub-section 
shall be thirty days. 

(3) . 

(4) . 

(5) The decision on an appeal under this section 
shall be final. 

It was clear that under the Act as it stood 
before amendment, no appeal lay from an 
appellate decree. In this case tho appellate * 
decree was passed on 16th May 1938, and a J 
revision was filed on 28th July 1938. When 
this revision was pending, Act 11 of 1939 
amending s. 45, came into force and it pro¬ 
vided that an appeal would lie to the High 
Court or the Chief Court as the case may be 
against an appellate order or decree of the 
District Judge on one or more of tho grounds 
mentioned in s. 100 , Civil P. C. This amend¬ 
ing Act came into force on 30th September 
1939. It was held by a Full Bench of this 
Court in 1940 O.W.N. 545, 1 that the provision 
of a second appeal in cl. 2 (a) of S. 45 , U. P. 
Encumbered Estates Act, as it stands after 
the amendment of the Act in 1939, had no g 
retrospective effect; relying on this Full 
Bench case, it was held in the present case 
that a second appeal was not maintainable. 

It is argued that as Act 11 of 1939 came 
into force when the revision application was 
pending, the present applicants had a right 
of second appeal. We are of opinion that 
this point has already been decided by the 
Privy Council in 54 I. A. 421. 3 In that case 
Act 24 of 1926 gave a right of appeal to the 
Privy Council from a decision of the High 
Court under the Income-tax Act. It was 
held that no right of appeal arose where the 
decision of the High Court was before 1 st n 
April 1926, the date on which Act 24 of 1936 
came into force. In this Privy Council case 
reliance was placed on (1905) A.C. 369. 4 In 
the present case the order of the District 
Judge was passed on 16th May 1938, and tho 
amending Act which gives the right of appeal 
came into force on 30th September 1939, and 
so according to the view of the Privy Council, 

3. (*27) 14 A. I. R. 1927 P. O. 242 : 106 L O. 156 : 

9 Lfth. 284 : 54 I. A. 421 (P. O.), De lhl Cloth & 
General Mills Co. Ltd. v. Income-tax Commis- 

d.'uOOSMSOS A.C. 369 : 74 L.J.P.C. 77’ : 92 L/T. 
733 : 21 T.L.R. 513, Colonial Sugar Refining Co. 

v. Irving. 
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the present applicants had no right of second 
appeal. We are of opinion that the point is 
covered by the authority of the Privy Council 
ruling cited above, and it cannot be said 
that there is any question of public or pri¬ 
vate importance. 

It is argued that it was decided by this 
Court that the applicants had no right of 
revision. This point was no doubt decided 
in the Full Bench case reported in 1040 
O.W.N. 5-i5 1 and it was held that cl. 5 of S.45, 
Encumbered Estates Act, as it stood before 
the amendment of 1939 barred a revision also 
but it has not been decided in this case. The 
applicants themselves applied that their 
application for revision might be treated as a 
second appeal and their request was granted. 
As the applicants themselves chose to get 
their application for revision treated as a 
second appeal, they cannot now maintain 
before the Privy Council that their revision 
was maintainable. The Allahabad High 
Court has no doubt taken a different view 
in 1941 A.L.J. 85'’ and held that an applica¬ 
tion for revision lay but the present appli. 
cants cannot raise this point. We are of 
opinion that there is no ground for certifying 
that this is fit case for appeal to His Majesty 
in Council. We accordingly dismiss this 
c application with costs. 

G.N./R.K. Application dismissed. 

H*-™ A,K 131 : 193 IC - -*64 : 
Nath ^'**'*' 8,J Achraj Singh v. Hard war 


Q' p £ _ * 

(a) (’40) Chitaley, S. 110, N. 3. 

( MJ.Unlla, Page 392 "The amount or value of 
the subjeot-motter of the suit in the Court of 
first instance.” 

ley ’ s - no - N11 rt - 20 - 
Page 399, Pt. (x). 

C4n Xf 0) ii Ch D alBy i Sl 109> N ‘ 10 Pts ‘ 4 aod 9- 
( 41) Mulla, Page 390, Pts. (w) and (x). 
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Agarwal J. 

Sh. Mohd. Abdullah — Decree-holder — 

Appellant 

v. 

Dala Kunj Behari Lal - Judgment - 
debtor — Respondent . 

Exn. of Decree Appeals Nos. 33 and 35 of 1939 
Decided on 14th October 1941, against order of Dist’ 
Judge, Lucknow, D/- 16th March 1939 

(a) Civil P. C. (1908), O. 21, R. 19-Scope. 

dehw e n u’ . Rul ° 19 , does DOt ^bar ‘be judgment- 
debtor liable to pay a larger sum than that to which 

v entltIed ( rom Paying the larger sum and then 

° n °n h ‘ 3 smailer amount. A decree- 

1942 Q/23 & 24 1 J 


(b) Civil P. C. (1908), O. 21, R. 19—Scope- 
Redemption decree against several persons— fl 
Appeal by one of them dismissed with costs— 
Decree-holder depositing full amount of re¬ 
demption decree and taking execution of decree 
for costs against such person — O. 21, R. 19 
held did not apply nor could such person claim 
sej off of costs decreed against him on principle 
of equity. 

The phrase ‘'two parties are entitled to recover 
sums of money from each other” in O. 21, B. 19 
mean, the two parties or sets of parties who are 
parties not only to the suit in which the decree was 
passed but also to the application referred to in the 
opening sentence of the rule. [P 178d] 

A decree for redemption was obtained against 
several persons. One of them appealed but the ap¬ 
peal was dismissed with costs. The decree-holder of 
the redemption decree deposited the full amount f 
under the decree and took out execution of the ' 
decree for costs against the person. The latter con- 
tended that the decree-holder ought to have set off 
the costs decreed against him from the redemption 
decree and deposited only the balance and that the 
decree for costs was not executable : 

Held that Order 21, R. 19 did not apply as the 
decree for costs was executed only against that 
person and he alone was not entitled to recover any 
sum of money from the decree-holder under tho 
redemption decree : ('17) 4 A.I.R. 1917 Mad. 226, 
Rel. on. [I> 173c ] 

Held further that although the Court could allow 
a set-off even if a case did not come under O. *21, 

R. 19 on the ground of equity, justice and good 
conscience, the Court could not allow it in this caso 
even on such a ground because the money claimed 
to be set off was not due to the judgment-debtor 9 
alone but to other judgment-debtors also. The judg¬ 
ment-debtor had no right to claim set off in respect 
of the amount which was not due to him alone but 
to others also, and the decree-holders had a right 
to realise the amount of costs from that judgment- 
debtor alone and he may or may not be entitled to 
seek contribution from his co-judgment-debtors : 
(*39) 26 A.I.R. 1939 Lab. 35 ; (*33) 25 A.I.R. 1933 
Siud 31 and (’36) 23 A.I.R, 1936 Cal. 409, Listing. 

„ , tP 173/,gl 

Eameshivar Dayal — for Appellant. 

Pyarc Lal Varma — for Respondent. 

JUDGMENT.—These are two connected second 
execution of decree appeals, No. 33 of 1939, Shaikh 
Mohammad Abdullah v. Kunj Behari Lal and 
No. 35, Haji Shaikh Faqir Baksh v. Kunj Behari 
Lal. The Courts below have disposed of both the h 
cases by one judgment and so I also propose to do 
the same, tho point in disputo in both the appeals 
being the same. Tho facts giving rise to these ap. 
peals are as follows : Abdullah, appellant in appeal 
No. 33 brought a suit for redemption against thirty, 
three persons. Tho Munsif dismissed the suit on the 
ground of limitation. Abdullah appealed and tho 
appeal was allowed with costs in both the Courts. 

One of tho defendants Kundnn Lal appealed to this 
Court and his appeal was dismissed with costs. The 
same in the case of Faqir Baksh. The claim of 
Abdullah was decreed on payment of Rs. 270-5-4 
and ho was awarded Rs. 151 as costs of all the three 
Courts. Faqir Baksh's suit was decreed on payment 
of Rs. 436 aud ho was awarded Rs. 276-7-6 costs of 
all the three Courts. Both the plaintiffs deposited 
tho redemption money and then applied for the 
execution of their costs againstKundan Lal. Kundan 
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Lal did not object to being made liable for the costs 
° awarded ngaiust him in this Court but disputed his 
liability as to the costs of the first two Courts. He 
filed an objection that the costs were payable not 
only by him but by other defendants also and the 
plaintiffs while depositing the redemption prices 
ought to have deducted these costs and the decree 
was not executable against him alone. 

The learned Munsif upheld this objection of 
Kundan Lal in both the cases and directed the 
decree-holders in each case to withdraw out of the 
redemption money, the amount of his decree for 
costs. Both the decree-holders appealed to the Dis¬ 
trict Judge and he dismissed their appeals. They 
preferred these appeals in this Court against Kundan 
Lal but he died during their pendency and is now 
represented by his son Kunj Behari Lal. The 
learned Munsif held that under the provisions of 
O. 21, R. 19, Civil P. C., the plaintiffs ought to 
b have deducted their costs from the redemption 
money. He also held that even if 0. 21, R. 19 was 
not applicable, the decree-holders were not entitled 
to execute the decree against Kundan Lal on prin¬ 
ciples of justice, equity and good conscience, in 
respect of the decree for costs incurred by the plain¬ 
tiffs in the first two Courts. The learned District 
Judge held that it was not necessary to decide whe¬ 
ther O. 21, R. 19 was applicable or not but upheld 
the judgment of the learned Munsif on principles of 
justice, equity and good conscience. The first point 
which I propose to decide is whether O. 21, R. 19 
was applicable or not. That rule runs as follows : 

"Where an application is made to a Court for 
the execution of a decree under which two parties 
are entitled to recover sums of money from each 
other then— 

(a) if the two sums are equal, satisfaction for both 
c shall be entered upon the decree; and, 

(b) if the two sums are unequal, dxecution may be 
taken out only by the party entitled to the larger 
sum and for so much only as remains after deduct¬ 
ing the smaller sum, and satisfaction for thesmaller 
sum shall bo entered upon the decree." 

In the present case, the amount payable by the 
appellants was larger than the costs awarded to 
them. Reference has been made to several cases 
by the learned counsel for the respondent to show 
that the appellants were entitled to deduct the 
amount of costs from the redemption money but 
there is no authority to show that they were bound 
to do so. Order 21, R. 19 does not debar the judg¬ 
ment-debtor liable to pay a larger sum than that to 
which he is entitled from paying the larger sum 
and then seeking execution of his smaller amount. 

, A decree-holder for the smaller amount may be 

<J barred from executing his decree. When the appli¬ 
cations for execution were made in these cases, the 
decree in favour of the defendants was no longer 
subsisting and so there was no bar for the plaintiffs, 
the appellants before me to execute their decree 
This rule was interpreted in 34 I.C. » 88 .* It was 
held that the phrase "two part.es are entitled to 
recover sums of money from each other in V.Jl, 
R 19 mean, the two parties or sets of V™ Ues 
are parties not only to the suit in which the decree 
was passed but also to the application referred to 
in the opening sentence of the rule. In that cn~e A 
held a joint and several money decree against B and 
C. In the same decree both B and C were indii- 
duallv awarded costs which in the aggregate ex¬ 
ceeded the amount due to A. After deducting t 

1 . (’17) 4 A.I.R. 1917 Mad. 226 : 34 I.C. 388, Ran- 

giah Chetti v. Narasayya. 


amount of costs due to B under the decree, A took 
out execution against B for the whole balance due A 
to him both from B and C. It was held that A 
could proceed as he did until C made an applica¬ 
tion in execution to recover the amount due to him 
from A. The applications for execution were made 
only against Kundan Lal and he alone was not en¬ 
titled to recover any sum of money from the plain- 
tiff-decree-holders. In my opinion, 0.21, R. 19 was 
not applicable. The point to be considered is whe¬ 
ther the judgment of the learned Munsif can bo 
supported on the principles of justice, equity and good 
conscience. What the Munsif has done is that he 
has ordered the plaintiffs to withdraw the money 
lying to the credit of all the defendants, but no de¬ 
fendant except Kundan Lal was before him. The 
plaintiffs had a right to execute the decree against 
any one of the judgment-debtors and that right has 
been interfered with. It is possible that if the plain¬ 
tiffs proceed to withdraw the money, the other v 
judgment.debtors might raise some objection. 

Some cases have been cited before me on behalf 
of the judgment-debtor-respondent in which it was 
held that 0.21, R. 19 is not exhaustive :A.I.R. 1939 
Lah. 85,2 A.I.R. 1936 Cal. 409* and A.I.R. 1938 
Sind 31. 4 It is true that the Court can allow a set¬ 
off even if the case does not come under 0 . 21 , 

R. 19 but in all these cases which were cited before 
me, the money which the judgment-debtor claimed 
to be set off against the decretal amount was duo to 
him alone. He could como to Court and say that 
the decree-holder claims a certain amount from 
him but he is also liable to pay him an amount and 
so set-off should be allowed. The Court would be 
acting on the principles of justice, equity and good 
conscience in allowing such a set-off but, in the pre¬ 
sent case,the money claimed to be setoff is not duo ^ 
to the judgment-debtor Alone but to other judg¬ 
ment-debtors also. Kundan Lal had no right to 
claim set-off in respect of tho amount which was 
not due to him alone but to others also. The learn¬ 
ed Judge has observed that if Kundan Lal is made 
to pay the entire decretal amount, he \yould have 
to seek contribution against the other judgment- 
debtors. The decree-holders have a right to rea iso 
the amount from Kundan Lal alone and Kundan- 
Lal may or may not be entitled to seek contribution 
from his co-judgment-debtors. It is not in every 
case that one judgment-debtor paying the costs due 
to the other side is entitled to recover them from 
the co-judgment-debtors. In this particular case the 
other judgment-debtors may very well plead that it 
was Kundan Lal alone who contested the suit and 
so he was not entitled in equity to recover any 
amount from the non-contesting defendants. If the ^ 
decree-holders are forced to realise their costs from 
the money duo to all the judgment debtors, tbe 
rights of the judgment-debtors other than Kundan 
Lal would be affected. In my opinion, it will not t>e 
acting on the principles of justice, equity and good 
conscience to pass a decree affecting the rightsi of 
third persons behind their backs. In my opin on 
tho rights of the decree holders to reabse tho 
amount from any judgment deMor thcy .k^ sbould 
not have been interfered w.tb. I l k r ' t n " 
both tbe appeals with costs tbrougbout and direct 

2. (’39) 26 A.I R. 1939 Lab. 85 : 183 I.C. 61 : 41 

P.L.R. 385, Iiadri Natb v. Moti ] 8 am. 

3. (’36) 23 A.I.R. 1936 Cal 409 : 160 0 i 

I.L.R. (1937) 1 Cal. 57 : 65 C.L.J. 74, 

Dacca v. Gour Gopal Saha. - c r74 32 


1942 

the first Court to proceed with the execution of the 
a decrees against Kundan Lai. 

K.S./R.K._ Appeals allowed. 

Q p _ 

(a) (’*40) Chitaley, 0. 21 R. 19, N. 3. 

(’41) Mulla, Page 781, Application of the rule. 

(b) (*40) Chitaley, O. 21 R. 19, N. 1 Pt. 13; N. 2 
Pt. 1. 

(’41) Mulla, Page 782 Pt. (x). 
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but no issue was framed. The point however was 
taken in the memorandum of revision : 

Held that although it was the plain duty of the 
defendant to have expressly raised the plea of juris¬ 
diction in the trial Court and pressed for an issue, 
the High Court was not prepared to reject the plea 
upon this technical ground. [P 180a] 

(c) Civil P. C. (1908), S. 115 — Decree under 
S. 9, Specific Relief Act — Revision under 
S. 115 should be confined to cases of very ex¬ 
ceptional nature—Case held not of exceptional 
nature. 


Rajai Singh v. Scraj Bali (Ghulam Hasan J.) 


Ghclam Hasan J. 

Rajai Singh and others—Defendants 

— Applicants 

v. 


Suraj Bali — Plaintiff — 

Opposite Party. 
Civil Revo. Appln. No. 48 of 1939, Decided on 
7th October 1941, for revision of order of First 
Munsif, Sultanpur, D/- 23rd February 1939. 


(a) Specific Relief Act (1877), S.9 — Plaintiff 
claiming to have been in possession of land, 
alleged to be muafi, on basis of gift deed—Suit 
for possession on ground of forcible disposses¬ 
sion by defendant — Defendant alleging land to 
be tenancy and himself as proprietor—Suit falls 
under S. 9, Specific Relief Act, and not S. 108 
(10), Oudh Rent Act. 

The plaintiff instituted a suit for possession under 
S. 9, Specific Relief Act, on the allegation that ho 
was in possession of the land in disputo by reason 
of a gift deed in his favour but was forcibly dispos- 
c sessed by the defendant. The land was described 
in the plaint as muafi. The defendant however 
alleged in his written statement that the land wa 3 
a tenancy land and that ho was the proprietor 
thereof. 


Held that tho suit could not be treated as ono by 
a tenant for the recovery of the occupancy of land 
from which he had been illegally dispossessed under 
tho provisions of S. 108 (10), Oudh Rent Act. No 
relationship of landlord or tenant having been 
alleged or admitted, there was no bar to the main¬ 
tainability of the suit under S. 9, Specific Relief 
Act : 14 O. C. 60, Disling. (P 180a] 

Held further that even if the land being tenancy 
was not transferable, olcarly the deed of gift con¬ 
ferred no rights upon the plaintiff, whose possession 
was no better than that of a trespasser, who had 
taken possession of tho land, and was in peaceful 
possession thereof until he was dispossessed by the 
defendants. There was nothing in S. 9, Specific 
Relief Act, to prevent such a person from bringing 
a suit in Civil Courts and ask for a summary 
remedy os provided thereunder. [P 1806] 

(b) Practice — New plea — Revision — Suit 
under S. 9, Specific Relief Act, decreed — Plea 
of want of jurisdiction in Civil Court not raised 

ni tri ?‘ i b ,*i t ,alcen in memo of revision_ 

Plea held should not be rejected on technical 
ground and should be allowed to be raised. 

The plaintiff's suit under S. 9 for possession ol 
land described as muafi was deoreed by the trial 

9° urt - Tu ^ endftnt in hl! » written statement had 
afieged that the amt related to tenancy land and 
that he was the proprietor and on tho strength of 
this ailegation it was contended that the plea of 
want of jurisdiction was taken in the trial Court 


An order or decree passed under S. 9, Specifio 
Relief Act, has not been made the subject of any 
appeal or review, and although the High Court is 
not precluded from interfering with such orders in 
revision under S. 11-5, Civil P. C., 6uch interference 
should be confined to cases of very exceptional 
nature. (Case held not of exceptional nature.) 

[P 180 d] 

S. N. Srivastava — for Applicants 1 to 4. 

H. N. Dass — for Opposite Party. 

ORDER—This is a revision under S. 115, Civil 
P. C., against the judgment and decree, dated 23rd 
February 1939, passed by the first Munsif in ad¬ 
dition to strength at Sultanpur, decreeing tho 
plaintiff’s suit. The plaintiff-opposite party came 
to Court on the allegations that one Ram Bharosey 
who was in possession of the land in dispute, trans¬ 
ferred the same by means of a deed of gift on StU 
July 1938, in favour of the plaintiff, and sub¬ 
sequently died in August 1938, and that the plain¬ 
tiff was in possession of tho said land but was 
forcibly dispossessed by the defendants in Kuar 
1938. He. therefore, claimed possession of the land 
in suit. The suit was filed under S. 9, Specifio 
Relief Act. The allegations in tho plaint mentioned 
above clearly contemplated a summary relief under 
tho provisions of that section. The defendants 
denied the plaintiff’s claim but admitted that they 
had taken possession of all the properties of Ram 
Bharosey and cultivated his fields. The learned 
Munsif framed one issue, namely, whether tho 
plaintiff had boon dispossessed from tho properties 
in suit os alleged. He believed the evidence produced 
by tho plaintiff and disbelieved that of defendant 1, 
and recorded the finding that the plaintiff had been 
in possession of tho properties in suit since July 
1938, and that defendants 1 to 8 had taken forcible 
possession of tho same. 

In this revision application the learned counsel 
on behalf of tho defendants has argued that tho 
suit was not cognizable by the civil Court and 
should have been filed io tho revenue Court as 
contemplated by cl. 10 of S. 108, Oudh Rent Act. 
Reliance is placed iu support of this contention 
upon a decision of tho late Court of tho Judicial 
Commissioner of Oudh reported in 14 O.C. 60.1 It 
appears that in pnrn. 7 of the written statements of 
defendant 1 and defendants 3 to 6 it was alleged 
that the suit related to tenancy land, that the 
defendants wero the proprietors and, therefore, the 
suit was not cognizable. On tho strength of theso' 
allegations it is urged, that tho point was taken up 
in the trial Court. No issuo was framed by the trial 
Court on the alleged plea of jurisdiction, and there 
is no reason to think that if tho defendants desired 
to raise tho plea of tho maintainability of tho suit 
they would have no doubt asked for an issuo on 
that point. Tho point, howevor, has been taken 

*• 14 9-0- 9 1G - 751, Fateh Mohammad 

v. Bhawam Sheikh. 
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in the memorandum of revision presented to this 
2 Court, and although it was the plain duty of the 
defendants to have expressly raised the plea of 
jurisdiction in the trial Court and pressed for an 
issue I am not prepared to reject the plea upon this 
technical ground. Having regard to the allegations 
in the plaint to which reference has already beeq 
made, I am satisfied that the plaintiff neither 
asserted nor admitted that he was either a tenant 
in his own right or an heir of the deceased tenant. 
He did not put forward a case of tenancy and did 
not allege that he was the tenant of the land and 
had been illegally dispossessed therefrom by the 
landlord. On the other hand, he clearly asserted 
that he was in possession of the land in dispute on 
the basis of the gift. 

The land is described in the plaint as muafi. It 
is not possible to say in the absence of any evidence 
on the record whether this muafi land was trans- 
^ ferable or not. In any case, even if the land being 
tenancy was not transferable, clearly the deed of gift 
conferred no rights upon the plaintiff, whose posse¬ 
ssion was no better than that of a trespasser, who 
had taken possession of the land, and was in peaceful 
possession thereof until he was dispossessed by the 
defendants. There is nothing in S.9, Specific Relief 
Act, to prevent such a person from bringing a suit 
in civil Courts and ask for a summary remedy as 
provided under that section. The case cited by the 
learned counsel on behalf of the applicants is clearly 
distinguishable. There the Munsif had made a re¬ 
ference under S. 124A, Oudh Rent Act, and the 
plaintiff in the suit filed in the Munsif’s Court was 
admittedly a*tenant of the defendants, and pre¬ 
sumably alleged in the plaint that he was the 
tenant in possession of the land in suit from which 
he had been unlawfully dispossessed. Upon these 
c facts the Bench of the Judicial Commissioners 
Court came to the conclusion that the suit was 
plainly one for the recovery of the occupancy of 
land from which the tenant had been illegally 
ejected by the landlord, and that such a suit could 
not be brought in a civil Court by reason of the 
provision of S. 108, cl. 10, Oudh Rent Act I am 
not prepared to hold in the present case that the 
suit is one by a tenant for the recovery of the 
occupancy of land from which he had been illegally 
dispossessed under the provisions of cl. 10 of b. 1 U», 
Oudh Rent Act. No relationship of landlord or 
tenant having been alleged or admitted, there was 
no bar to the maintainability of the suit under S. 9, 
Specific Relief Act. 

An order or decree passed under the pro', 161 ^ 
of S. 9, Specific Relief Act, has not been made the 
, subject of any appeal or review, and although this 
d Court is not precluded from ‘ntcrfermg w.th such 
orders in revision under S. 115, Civil I. U. sacn 
interference should be confined to 
exceptional nature. In my opimon the iresent .s 
not a case of that description, and does not call for 
any interference in revision. The application fail- 

and is dismissed with costs. 

G.N./R.K. A pplication dismissed . 

C P. C._ 

(b) ( ; 40 )’chitaley, S. 21 N. 3 Pt. 4. 

(•41) Mulla. p. 130 Ft (c). 

(c) (*40) Chitaley, S. 115 N. 8 Pt. 3. 

(’41) Mulla, p. 414 Pt. (x). 
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Ghulam Hasan J. 

Hashmat Jahan — Defendant — 

Appellant 

v. 

Sheo Dularey — Plaintiff — Respondent. 

Second Appeal No. 53 of 1938, Decided on 19th 
November 1941, against order of Civii Judge, Mali- 
habad, Lucknow, D/- 23rd December 1937. 

(a) Easements Act (1882), S. 60(b) — Prin¬ 
ciple of S. 60 (b) stated — Licence for building 
purposes — Licensee carrying out terms of 
licence and incurring expenses in its execution 
—License becomes irrevocable under S. 60(b) — 
Licensee can be evicted only when he actually 
abandons house whatever state of repair may be. 

The principle of S. 60 (b) is that the licensee act- * 
ing upon the licence should execute work of a per¬ 
manent character soon after the grant of a licence 
or within a reasonable time. The section does not 
impose a duty upon the licensee who has already 
complied with the terms of the licence to maintain 
work of a permanent character up to any particular 
standard of repair. Where the licensee has carried 
out the terms of the licence for building purposes 
and has incurred expenses in its execution the 
licence becomes irrevocable under S. 60 (b) and the 
licensee can be evicted from the premises only when 
the purpose of the licence is abandoned within the 
meaning of cl. (f) of S. 62 of the Act, that is when 
the licensee has actually abandoned the house what¬ 
ever the state of repair might be. It is incorrect to 
say that in order to prevent revocation of licence 
the licensee must show not only work of a porma- ^ 
nent character in existence for the time being but a 
costly building of a permanent character. The 
expression "a work of a permanent character” 
denotes some work which is not merely of a tem¬ 
porary nature. Consequently, where the riyaya in a 
town constructs a residential house on the site own¬ 
ed bv the znmindar with the zamindar's permission 
he cannot be evicted merely l>ecause the house lias 
fallen into a state of disrepair in the absence of 
proof of abandonment : ('23) 10 A. ^ 

| f ; £"'• 741 and ,,33 > 20 i 

(b) Practice—Pleadings—House site in town 
_ Suit by owner of site against tenant for re¬ 
moval of structure and possession alleging 
tenant to be owner oi structure — Concurrent 
findings by trial and appellate Courts that 
defendant was licensee and owner of structure /; 
—Appellate Court reversing trial Court s decree 
and decreeing suit holding that house having 

fallen leaving only wall and thatched shed licence 

was revocable and that it had been revoked by 
filing of suit—Appellate Court ought to have 
dismissed suit on findings of faet—Diseussionof 
law upon assumed pleadings held not justified. 

The proprietor of n house site in town instituted 
a suit against the tenant for removal o'the struc 
ture standing on the site and for possession 
that the tenant was the owner of the stnacture. The 
trial Court and the first appehate Court concu 
rently found that the defendant was ^ 

that the house being situate in the n o 

itoih»»« a “° 
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leaving only a wall ami a thatched shed the licence 
o was revocable and had been revoked by the filing oi 
the suit reversed the judgment of the trial Court 
and decreed the plaintiff's suit : 

Held that having regard to the findings arrived 
at by the first appellate Court in concurrence with 
the findings of the trial Court, it was the duty of the 
first appellate Court to give effect to those findings 
and to dismiss the suit, and not to proceed to dis¬ 
cuss the law upon assumed pleadings, neither set up 
nor proved, since the plaintiff had not put forward 
the case that he was entitled to revoke the licence 
or that the constructions existing on the site were 
not permanent constructions and thus he was enti¬ 
tled to re-entry. [P 182 c, /] 

Nazir Uddin and Farid Uddin — for Appellant. 

K. P. Misra — for Respondent. 

JUDGMENT. — This is a defendant’s second 
appeal arising out of a suit for possession which was 
dismissed by the trial Court but has been decreed 
by the lower appellate Court in appeal. The suit for 
possession was instituted as far back as 27th March 
193G. It was decreed by the trial Court in the first 
instance but the lower appellate Court remanded it 
for a trial de novo when it was dismissed. On 
appeal by the plaintiff the lower appellate Court has 
now decreed the suit. It is to be regretted that this 
litigation over a small matter should have pursued 
such a lengthy course, the responsibility for which 
must lio on the shoulders of the plaintiff. It appears 
from the plaint originally filed that tho plaintiff 
alleged that he was the owner of the site in village 
Bhadewan in the city of Lucknow and the defen¬ 
dant was the owner of the materials of the house 
existing on tho site. Tho plaintiff’s further allega¬ 
tion was that he had asked the defendant several 
: times to remove the materials of the house but he 
declined to do so. Accordingly he claimed a manda¬ 
tory injunction against the defendant calling upon 
him to remove tho materials of his house from the 
aforesaid site. The plaintiff also claimed Rs. 35 as 
damages. The defendant in his written statement 
stated that the ahata number of the plot in suit was 
638 and the number of the house was 558 and the 
site was situate in muhalla Bhadewan in the city of 
Lucknow. Ho also alleged that the site in question 
was in tho possession of Mendai, son of Hanuman 
Barber, at the timo of tho old settlement, that after 
the death of Mendai it came into tho possession of 
his son Ajudhia and after his death it devolved 
upon the latter’s son Ram Charan. Ram Cbaran 
transferred by a mortgage his right of occupancy of 
the site and the materials in favour of Kali Charan 
f5u Wl£e . G an ga. who obtained a decree on 
loot of the said mortgage and tho defendant pur¬ 
chased their rights in court auction in execution of 
the mortgage decree. It was contended by the defen¬ 
dant that the plaintiff had no right to eject either tho 
defendant or his predecessors-in-interest. Another 
defence put forward by tho defendant was that tho 
Buit for demolition of tho house was not maintain¬ 
able as his predecessors-in-title had been allowed to 
make constructions on the land and so long as the 
constructions stood they could not be demolished. 

It appears that the plaintiff had previously filed a 
suit for declaration against the defendant as the de¬ 
fendant had denied his title to the site of the house in 
suit and the eourtheW that tho plaintiff was tho pro- 
pnetorof the site. The learned Munsif held that the 
plaintiff was the owner of the site and the defendant 

eSt0 , P . : ? ed , from den ying tbe plaintiff's title by 
reasonof the bar of res judicata. He also held that the 
defendant was only a purchaser of the materials of 


the house and the plaintiff was entitled to sue him for 
the removal of the materials. Accordingly he decreed 
the plaintiff's suit and ordered tbe removal of the 
materials within one month. He also awarded dam¬ 
ages. In the course of argument before the learned 
Additional Civil Judge, the plaintiff's counsel ad¬ 
mitted that the frame of the suit by the plaintiff 
was defective in so far as no relief for ejectment had 
been claimed. The learned Additional Civil Judge 
(Mr. Pratap Shankar) in appeal held that the relief 
claimed by the plaintiff in the present suit would 
prove to he ineffective as the defendant might re¬ 
move the structure and yet keep the plaintiff out of 
possession. The plaintiff, therefore, asked the Court 
to allow him to amend the plaint by adding \tlie 
relief for possession. The learned Additional Civil 
Judge allowed the plaintiff to amend his plaint as 
prayed and remanded the case for trial. The only 
amendment which the plaintiff made in his plaint 
after the remand was that relating to the relief for * 
possession. After the remand the plaintiff’s counsel 
stated before the Court on 19th January 1937, that 
the house was originally constructed by Raghunath 
Singh aud others about 50 years ago and then it 
was given to Jodha (meaning Ajudhia), father of 
Ram Charan, about the same time, that no rent was 
paid by Ajudhia and his family because the house 
was given to them in lieu of their services as bar¬ 
bers, which they were carrying on. Tho defendant’s 
counsel stated that Mendni was in possession of tho 
house ns a riyaya and on his death his issues got 
possession as a riyaya. The house along with tho site 
was sold and the defendant had the right to occupy 
the site till he abandoned the house. The learned 
Munsif framed the following material issues in the 
case : 

*‘I. Was tho house in question given to Jodha by 
the zamindars in lieu of services? If so, cannot the ^ 
defendant take the same rights? 

2. Is the defendant liable to pay for the use and 
occupation of the land ? If so, at what rate ? 

3. Has the defendant stepped into tho shoes of the 
licensee os alleged?” 

Upon issue 1 the Court held that the plaintiff had 
failed to prove that tho house had been given to 
Jodha as alleged and that the defendant was entitled 
to remain in possession thereof. There was some 
controversy between the parties as to whether Bha- 
dowan was a village or a muhalla of tho city of 
Lucknow, the question being that if Bhadewan was 
a villago then tho occupier of the house had no 
right to transfer the materials i of the house in tho 
absence of any custom authorising 6uch a transfer, 
whereas if it was part of the city of Lucknow tho 
presumption was that the right of residence was 
transferable and hence tho auction salo in favour of & 
the defendant was valid. In giving his finding on 
issue 1 the trial Court observed : 

“It was stated o*n behalf of tho plaintiff by his 
learned counsel that for tho purposes of this cose he 
was prepared to admit that Bhadewan was a part of 
tho city of Lucknow.” 

Tho trial Court thought that in view of this ad¬ 
mission ho was absolved from the necessity of giving 
a finding on the question regarding tho status of 
Bhadewan as a villago or as a muhalla of thooity of 
Lucknow. On issuo 2 the learned Munsif held that 
os the plaintiff was not entitled to re-entry there 
was no question for payment of rent for use and 
occupation of the rent. On issuo 3 his finding was 
that tho defendant had stepped into the shoes of tho 

T *° J oon V nao in Possession 

till suoh time that ho abandoned it. In tho rosult, 

therefore, the suit was dismissed. Tho learned Civil 
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•Tudge of Malihabad, Lucknow (Mr. Surendra Vik- 
ram Singh) in appeal expressed the opinion that the 
admission made by the plaintiff's counsel could not 
he construed as an absolute admission of the fact a 
it was made for the purposes of the case. It is diffi¬ 
cult to understand what the learned Judge meant by 
this observation as in the very next paragraph he 
states that the site in the suit lay in and formed 
part of the City of Lucknow,according to the defen¬ 
dant's own case, and the matter must, therefore, be 
governed by the law which is applicable to towns. 
Then he referred to the law of the towns os laid 
down in 1 O. W. N. 11061 and 9 I. C. 427- to the 
effect that a house owner in a town has got a right 
to sell not only his house or its materials but also 
the right to occupy the site so as to disentitle the 
site owner from claiming possession of his site by 
demolition of the house. Then follows a passage to 
reproduce which I make no apology : 

“This law must obviously be founded on the 
hypothesis that a site owner who allows the house 
owner to build a masonry house by incurring heavy 
expenditure must be deemed to have intended, im¬ 
pliedly if not expressly, the licence to be transfer¬ 
able under S. 56, Easements Act, and that the 
licence* having become irrevocable by the construc¬ 
tion of such a house under S. 60 of the same Act, 
the site owner can have no right left of re-entry by 
demolition of that house. But all these principles of 
law can have no application where the house has 
fallen down and nothing of any permanent char¬ 
acter stands over the site. Every licence is revocable 
under S. 60, Easements Act, unless a costly build¬ 
ing of a permanent character stands over the land. 
And if no such buildiDg is found to stand over the 
land in suit, the very fact that the site owner has 
sued the house owner for possession would amount 
to revocation of the licence.” 

Holding that all that was left of the house was a 
wall of seven feet in height made of Lakhauri bricks 
and a thatched shed over the site in suit, the licence 
was revocable by the grantor, and the fact that the 
plaintiff had sued the defendant for possession 
amounted to a revocation of the licence. The result 
of his findings was that he decreed the plaintiff’s 
suit for possession. It appears from the judgment 
under appeal that the lower appellate Court found 
that the defendant was the licensee and that the 
house being situate in the town of Lucknow, the 
rights of the owner of the materials were transfer¬ 
able and the defendant had lawfully acquired those 
rights but as the house had fallen down leaving 
only a wall and a thatched shed, the licence was 
revocable and had been revoked by the filing of the 
suit. Having regard to the findings arrived at by 
the lower appellate Court in concurrence with the 
findings of the trial Court, it was the duty of the 
lower appellate Court to give effect to those findings 
and to dismiss the suit. The plaintiff in spite of the 
remand had not amended the material allegation 
in the plaint that the defendant was the owner of 
the materials. His counsel no doubt in the oial 
pleadings before the Court on 19th January 1937. 
made a statement, which was inconsistent with the 
allegation in the plaint that the materials belonged 
to the defendant. He seemed to suggest that even 
the materials belonged tothe plaintiff and his prede¬ 
cessors who had originally constructed the house 
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it to Jodha Baba. This statement 
para. 1 of the plaint and with the 


and had given 
conflicted with 

recital in para. 2 of his previous plaint for declara- 

m of title (Ex. A-4) in which it was clearly stated 
that Lain Charan's grandfather had built the house 
as a riyaya with the permission of the zamindar. 
The plaintiff did not set up any case in the plaint 
even by way of amendment to the effect that the 
original licence for constructing the house had been 
contravened and no building had been put up by 
the defendant’s predecessors-in-title. He did not 
put forward the case that he was entitled to revoke 
the licence or that the constructions now existing 
on the site were not permanent constructions and 
thus lie was entitled to re-entry. If any such case 
had been set up the defendant would no doubt have 
relied on S. 60 (b), Easements Act, and would have 
adduced evidence to satisfy the conditions required 
by that section. Naturally enough, no issues were 
framed by the trial Court upon the new case, which 
has been introduced by the lower appellate Court 
for the first time in appeal before it. I have no doubt 
whatever that the judgment of the lower appellate 
Court is vitiated by a clear error of law in setting 
up a case for the plaintiff which he himself had not 
set up in the trial Court. Upon the findings arrived 
at by the trial Court and concurred in by the lower 
appellate Court, it was the obvious duty of the lower 
appellate Court to dismiss the suit and not proceed 
to discuss the law upon assumed pleadings neither 
set up nor proved. I cannot however record my ap¬ 
proval of the view, upon the question of law, taken 
by the lower appellate Court. According to the view 
taken by the learned Judge it was incumbent upon 
the defendant to prove that his case fell within the 
exception provided by S. 60 (b), Easements Act, 
which is as follows: 

“60. A licence may be revoked by the grantor, 
unless. . . . (b) the licensee, acting upon the licence 
has executed a work of a permanent character and 
incurred expenses in the execution.” 

It has been argued on behalf of the appellant that 
work of a permanent character mentioned in cl. (b) 
of S. 60, Easements Act, should not only have been 
executed as a result of the licence but it should be 
maintained in the same state of repair, in default 
of which the licensor will have the right to revoke 
the licence under S. 60 of the Act. The principle of 
this section in my opinion is that the licensee acting 
upon the licence should execute work of a permanent 
character soon after the grant of a licence or within 
a reasonable time. The section does not impose a 
duty upon the licensee who has already complied 
with the terms of the licence to maintain work of a 
permanent character up to any particular standard 
of repair. Where the licensee has carried out the 
terms of the licence for building purposes and has 
incurred expenses in its execution the licence be¬ 
comes irrevocable under S. 60 (b), Easements Act, 
and the licensee can be evicted from the premises 
only when the purpose of the licence is abandoned 
within the meaning of clause (f) of S. 62, in other 
words, when the licensee has actually abandoned 
the house whatever the state of repair might be. 

In 75 I. C. 6793 Stuart J. (afterwards Sir Louis 
Stuart) held in the case of a tenant's boose in a 
village that the test for determining whether, when 
the house of the tenant falls down, the site reverts 
,o the landlord, is whether the ena»t haaaban- 
doned the premises. The mere tort tbat be to. inot 
repaired the premises for a considerable time is no 
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proof of abandonment. In this case the trial Court 
c had found that the house had fallen down and the 
site had escheated to the zamindar. The Addi¬ 
tional Subordinate Judge found that the dilapidated 
house was still a house. The learned Judge observed 
that if a tenant lets a roof fall in and chooses to 
reside in a roofless building, he cannot be ejected 
for the reason that he has allowed the disrepair to 
get beyond a certain point. Upon the facts of the 
present case, it appears that there was a house 
existing on the site at the time of the old settle¬ 
ment. This is clearly admitted in para. 2 of the 
plaint (Ex. A-4). It was described as a house 
throughout and was maintained as such. Kalka 
Prasad (P. W. 1), a servant of the plaintiff, described 
in his statement that the defendant had purchased 
the house prior to the last settlement. There is no 
doubt whatever that during all this period the 
house or a portion thereof must have fallen and 
® must have been renewed from time to time. The 
defendant in his statement before the remand on 
. 24th August 193G, stated that : 

“The boundaries of the house and the house are 
even now in existence. The boundary wall has 
partly fallen down and other constructions are no 
longer in existence. There are only chhappars 
which are put up by him.” 


Such materials as exist on the record do not 
«how that the defendant does not still continue to 
use the premises as a house. The evidence clearly 
negatives any intention to abandon the house. The 
view enunciated by the learned Civil Judge that the 
licensee must show not only work of a permanent 
character in existence for the time being but a 
costly building of a permanent character, is neither 
sound in principle nor is it supported by any autho- 
C rity cited by him or on behalf of the respondent 
in this Court. It was held in 28 All. 741* that a 
kachcha thatched house may be “a work of a per¬ 
manent character” within the meaning of S. 80 (b), 
Easements Act, 1892, although the thatch of the 
house is renewed from time to time. The expres¬ 
sion “a work of a permanent character'* was held 
to denote some work which wa9 not merely of a 
temporary nature. This view was followed by a 
Bench of this Court in 9 0. W. N. 986.* It was 
held by the Bench that a residential house, in 
which the licensees have been residing for a long 
number of years, is a work of a permanent charac- 
ter, in spite of Its having a tiled roof which would 
presumably require to bo renewed from time to 
time. The principle underlying S. 60 (b) is a prin¬ 
ciple dictated by justice, equity and good conscience, 
and I am not prepared to endorse the view taken 
d ky the learned Civil Judge that in order to prevent 
revocation of the licence the work of a permanent 
character must bo a costly one. The original owner 
of the house was only a barber while the present 
defendant is a shoemaker. The house has been in 
the occupation of the defendant and his predeces- 
sors-m-title for a long period of time. Having 
regard to the occupation and mode of life of the 
original licensee to whom permission was granted 
to build the houso and the fact that the house 
has been in the possession of the licensee and 
his successors-in-title for a long period, it is not 
necessary to show that a large amount of money 
«hould have been spent on the building of the 
house. If the view enunciated by the lower appol- 
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late Court were upheld, the result would be that a Q 
great majority of poor people, who are less favoured 
and are unable to erect what the learned Additional 
Civil Judge calls costly buildings for residential 
purposes, would be liable to eviction at the sweet 
will and pleasure of the licensor at any time. I am 
not prepared to hold that such could have been the 
intention of the Legislature in enacting S. 60 (b), 
Easements Act. 

I may mention that it has not been disputed 
before me that Bhadewan is a part of the City of 
Lucknow. This will also appear from the circular 
issued by Rai Dhaunkal Prasad, Extra Assistant 
Commissioner (Settlement), Lucknow, on 15th 
February 18C9 (vide Law and Principles of Survey 
by Girja Shankar Srivastava, p. 179). According to 
this circular, the lands in the City of Lucknow, were 
measured and the land of several villages, including 
Bhadewan, was included in the City of Lucknow. - 
I allow the appeal, set aside the judgment and • 
decree of the lower appellate Court and dismiss the 
suit with costs throughout. 

G.N./R.K. Appeal allowed. 

C. P. C._ 

(b) (’*40) Chitaley, O. 41 R. 2, N. 7 Ft. 6. 
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Ram Gopal — Surety — Appellant 


v. 


Bansidhar , Decree-holder and another , 
Judgment.debtor — Respondents. 

Exn. of Decree Appeal No. 2 of 1939, Decided on 
2nd October 1941, against order of District Judge, 
Lucknow, D/- 17th October 1938. 

(a) Res judicata—Execution—Decree-holder 
on alleged breach of agreement between him, 
judgment-debtor and his surety seeking execu¬ 
tion against surety—Surety objecting and deny¬ 
ing agreement — Court hearing arguments of 
counsel on objection, holding that there was no 
agreement and striking off decree — Decision 
held given on merits—Order striking oif decree 
held operated as res judicata and barred second 
application against surety. 

The decree-holder alleged an agreement between 
himself, the judgment-debtor and his surety to tho 
effect that the judgment-debtor would pay monthly 
instalments of Rs. 7 and that on his making default 
in the payment, the surety would bo liable to pay 
the entire balance then duo and applied for execu¬ 
tion against tho surety’s moveable property as no 
payment had been mado in pursuance of tho alleged 
agreement. The surety objected to the execution 
stating that there was no agreement betweon him 
and the decree-holder as alleged by tho deoree- 
holder. If any such agreement was set up by the 
decree-holder it was not, ho contended, entertain- 
able, and no execution proceedings could bo taken 
on its basis against him. Ho was not bound by it. 
He further objected that if there was any such 
agreement it was null and void on account of want 
of verification. In any event, ho said, ho could be 
held liablo only to tho extent of the unpaid instal¬ 
ments. No evidence was called on either sido. The 
Assistant Collector heard arguments of counsel on 
tho objection, and passed orders in whioh ho ob¬ 
served that tho decree-holder had not given any 
proof that tho objector had stood surety for the 
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judgment-debtor and concluded “in the circum¬ 
stance- the decree is struck off.’’ 

Held that (1) the allegations in the objection did 


A. I. R. 

Nanhi Bibi it was not, he contended, entertainable 
and no execution proceedings could be taken on * * 
Dasis against him. He was not bound 


its 
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(2) An order “striking off” an execution applica¬ 

tion could not invariably be regarded as legally 
ineffective so as to treat the execution application 
as pending: [P 185/] 

(3) Since there was an adjudication on merits in 

respect of the surety’s liability by the Assistant 
Collector his order holding that the alleged surety 
had never stood surety for the judgment-debtor and 
striking off the execution proceedings operated as 
res judicata so as to bar a second application against 
the surety particularly when there was also a clear 
order dismissing the application for execution in the 
order sheet : 15 All. 84 (F.B.) and (’27) 14 A.I.R. 
1927 All. 16 (F.B.), Disting. ; (’36) 23 A.I.R. 1936 
All. 820 (F.B.) and 20 W. R. 133 (P.C.), Bel. on ; 
(’35) 22 A.I.R. 1935 Mad. 885, A r of foil.; (’36) 23 
A.I.R. 1936 All. 21 (F.B.), Expl. [P 186r] 

(b) Res judicata—Principle applies to execu¬ 
tion proceedings. 

Section 11, Civil P. C., is not applicable in terms 
to execution proceedings since it refers to a former 
Buit but the principle of res judicata applies to 
execution proceedings : (’30) 17 A. I. R. 1930 Oudh 
305, Bel. on. [P 185a] 

Eyder Husain — for Appellant. 

Sri Bam and Murli Manohar Lai — 

for Respondent 1. 

JUDGMENT—This is an execution of decree 
appeal against the decree dated 17th October 1938, 
passed by the learned District Judge of Lucknow 
allowing the appeal of the decree-holder against the 
order dated 14th December 1937, passed by the 
Assistant Collector dismissing an application for 
execution against a surety named Bishun Dutt, who 
is stated to be the brother-in-law of the judgment- 
debtor, Ragliubar Dayal. The facts of the case are 
as follows : The decree-holder, Mt. Nanhi Bibi, 
obtained a decree against Ragliubar Dayal on 19th 
April 1932, in the Revenue Court for Rs. 1100 on 
account of arrears of rent. On 17th July 1933, she 
applied for execution. The warrant was returned 
endorsed with a note to the eflect that a settlement 
had been arrived at between the decree-holder and 
judgment-debtor and that Bishun Dutt lmd stood 
Burety for the latter. The warrant was not verified 
by Bishun Dutt, but on the statement of the decree- 
holder the case was consigned to records in August 
1933. 

On 3rd October 1933. no payment having been 
made in pursuance of the alleged agreement between 
the decree-holder and the judgment-debtor and his 
surety, the decree-holder again made an application 
in execution, the application being directed against 
the alleged surety Bishun Dutt. She applied for 
execution by attachment of his moveable property. 
She alleged that the agreement had been that the 
judgment-debtor would pay monthly instalments of 
Rs. 7-0-0 and that on his making default in this 
payment the surety Bishun Dutt would be liable to 
pay the entire balance then due. On 29th November 
1933, Bishun Dutt preferred an objection. In this 
he stated that there was no agreement between him 
and the decree-holder, Mt. Nanhi Bibi that in 
default of the payment of the monthly instalment 
of Rs. 7 by Ragliubar Dayal he would be liable for 
the entire remaining amount due to the decree- 
holder. If any such agreement was set up by Mt. 


verification. In any event, he said, he could be held 
Jiabie only to the extent of the unpaid instalments, 
me judgment-debtor had, so far as he knew, been 
paying the instalments regularly. 

The order sheet of the record of the Assistant 
Collector shows that arguments of counsel were 
heard on this objection and that orders were 
reserved. No evidence was called on either side. 
The Assistant Collector passed orders on 11th Janu¬ 
ary 1934. In this he stated that Bishun Dutt had 
appeared and said that there was never any agree¬ 
ment between him and the decree-holder that he 
would be responsible for the payment of the entire 
amount of Rs. 593 in case the judgment-debtor 
Raghubar Dayal did not pay regularly the instal¬ 
ment of Rs. 7 per month. He also referred to the 
other statements made by Bishun Dutt in his objec¬ 
tion. The Assistant Collector then observed that 
the decree-holder had not given any proof that the 
objector had stood surety for the judgment-debtor 
and he concluded. "In thecircumstances tbedecree 
is struck off.’’ The order sheet shows that an order 
was passed directing that the parties should be in¬ 
formed of the dismissal of the execution applica¬ 
tion, but the record does not show that (his was 
done. 

On 30th January 1934, it was ordered that some 
money deposited in Court should be paid to the 
decree-holder’s general agent, a man named Bansi¬ 
dhar: he was in fact not only Nanhi Bibi’s general 
agent, he was also her son. Notice was sent accord¬ 
ingly, and on 23rd February 1934, the amount was 
paid to the general agent. It is argued that it may 
be presumed that at this date at least, if not before, 
the general agent must have received information 
of the order passed on 11th January. No appeal was 
filed against the order of 11th January and the 
explanation given is that the decree-holder did not 
hear of the order in time. But if she did notreceivo 
information through her general agent until 23rd 
February 1934, she could have applied for exten¬ 
sion of time under S. 5, Limitation Act. 

A further application in execution was made on 
21st August 1936, this being directed both against 
the judgment-debtor Raghubar Dayal and against 
Bishun Dutt the alleged surety. Bishun Dutt pleaded 
that he had not stood surety, and he also pleaded 
that the previous decision of 11th January 1934, 
barred the application against him. During the 
pendency of these proceedings Mt. Nanhi Bibi, died 
and was succeeded by her son Bansidhar. On 14th 
December 1937, the execution Court disallowed tho 
execution application as against Bishun Dutt, but 
allowed it as against Raghubar Dayal. The Assis¬ 
tant Collector was of opinion that the order of 11th 
January 1934, finally disposed of the claim against 
Bishun Dutt, no appeal having been preferred 
against it. There was an appeal against this order 
to the District Judge and the District Judge allowed 
the appeal and returned the case to the first Court 
for decision on the merits, with the direction that 
the Assistant Collector should not regard the order 
of 11th January 1934, as constituting res J ua,cat £; 
This second appeal is against tb.s order of 
learned District Judge. It should be mentioned that 
in July 1938, while the appeal was pending before 
the District Judge, Bishun Dutt died and was suc¬ 
ceeded by his son Ram Gopal, who is the present 
appellant. 
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It is admitted that S. 11, Civil P. C., is not 
a applicable in terms to the facts of the case, since 
it refers to a former suit, but it has been held 
that the principle of this section applies to orders 
in execution cases. Reference was made on this 
point to 7 O. W. N. 363 1 where it was clearly held 
that the principle of res judicata applies to execu¬ 
tion proceedings. This is not disputed by the 
learned counsel for the respondent. The learned 
District Judge observed that the objector Bishun 
Dutt did not deny the alleged agreement in toto. He 
merely denied that the agreement was of the kind 
alleged, and the District Judge was of opinion that 
his objection amounted to an admission that there 
was an agreement. Moreover, he did not deny that 
the amount of the decree had been reduced under 
an agreement between the decree-holder and the 
judgment-debtor from Rs. 1100 to Rs. COO or that 
the decree-holder had agreed to receive the latter 
b amount in instalments. The District Judge further 
observed that this reduction must have been based 
upon this very agreement. Consequently, he was of 
opinion that the order of the Assistant Collector of 
11th January 1934, was not justified. When the 
objector’s pleadings amounted to an admission that 
there was an agreement of some sort, he was not 
justified in finding that there was no agreement, if 
indeed, he observed, his order amounted to such a 
finding. 

The objection preferred by Bishun Dutt to the 
execution application might have been expressed 
more clearly but it contains an express denial of 
liability on the agreement alleged and 1 do not 
think that there is an implied admission in it that 
he stood surety for the judgment-debtor. There is 
certainly a denial of such liability as was alleged 
• against him. There was no verification of the 
endorsement on the warrant, and noevidence what¬ 
ever was produced to show that Bishun Dutt did 
stand surety and it would seem from the order of 
the Assistant Collector that Bishun Dutt, who is 
stated to have attended beforo him, denied that ho 
had stood surety at all. It is not clear whether 
the Assistant Collector questioned him on the 
point, but it was in view of his denial, and of 
the absence of any affirmative evidence to establish 
the suretyship, that the Assistant Collector decided 
that Bishun Dutt could not bo held liable. In my 
opinion, it cannot be inferred from the objection pre¬ 
ferred by Bishun Dutt that he had stood surety. 
There is nothing but this objection from which 
such a conclusion could be drawn, and it is by no 
means conclusive on the point. It was certainly in¬ 
cumbent on the decree-holder to establish the alleged 
agreement by positive evidence. 

The learned District Judge next considered the 
question whether Mt. Nanhi Bibi could have ap¬ 
pealed against the order, and he observed that in 
the first place the ordor was passed behind the backs 
of the parties. As I havo shown there was an order 
that notice should be given to them, but it does not 
appear that such notice was given. The District 
Judge was of opinion that this was a sufficiently 
good ground for holding that Mt. Nanhi Bibi, who 
was a pardanashin lady, had good excuse and good 
ground for not filing an appeal. This, I think, 
overlooks the fact that she was represented in the 
case by her son, acting as her general agent. It is 
also stated in the order sheet that arguments of 
counsel were heard on the objection so that there 
can be no doubt that she was properly represented 
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in the case, and I see no reason to doubt that she 
was informed of the order passed, at least by 23rd c 
February 1934. But the District Judge proceeded to 
observe that there was another reason why no 
appeal need have been filed. The Assistant Collector 
in his order of 11th January 1934, “struck off” 
the decree. The District Judge observed that the 
“striking on" the execution petition is no order in 
law, and he referred in support of this view to 
several authorities. Heconcluded that, “Apparently 
when an application is so struck off it should be 
regarded as still pending”, and he was, therefore, 
of opinion that the order of 11th January 1934, 
could not possibly operate as res judicata. 

I have dealt with the other objections of the 
learned District Judge, and I have now to consider 
the legal effect of the order “striking off” the 
decree. Learned counsel for the appellant has placed 
before me the rulings cited by the lower appellate 
Court, and I do not fiud that they support the view J 
that an order “striking of!" an execution applica¬ 
tion should invariably be regarded as legally in¬ 
effective. In 15 All. 84- the Allahabad High Court 
held that when an order is made striking an execu¬ 
tion case off the file of pendiug cases, or dismissing 
it on grounds other than a distinct finding that the 
decree is incapable of execution, that the decree- 
holder's right to get the decree executed is barred 
by limitation, or by any other rule of law, or on 
some similar ground on which the application has 
clearly been dismissed on the merits, whether the 
word “dismissed” or the words “struck off the file” 
or any other similar words have been used in the 
order, the decree-holder is not barred by the force 
of any such order from presenting and prosecuting 
a fresh application for execution of his decree. In 
the present case it is clear that the application 
against Bishun Dutt was dismissed on the merits, ^ 
the finding being that he had not stood surety for 
the judgment-debtor. This is shown both by the 
order of the Assistant Collector referred to and by 
the formal order in the order sheet dismissing the 
application against him. Consequently, this decision 
in no way supports the view that the decree-holder 
is not barred by such an order from prosecuting a 
fresh application. 

In another case of the Allahabad High Court, 49 
All. 27G 3 it was said that the order “striking of!” a 
pending application for execution is not recognized 
by the law. In this case tire dismissal was for de¬ 
fault in prosecution. Tho execution proceedings 
were before the Collector who recorded an order 
that in spite of notice given to the son of one of the 
decree-holders no stops had been taken to prosecute 
the case. Being of opinion that there was default in 
prosecution, ho directed that the papers bo returned ^ 
to the Court of. tho Subordinate Judge. When tho 
record reached tho office of the Subordinate Judge 
tho latter, without issuing notice to either of tho 
parties, ordered that tho application for execution 
should bo struck off the list of pending applications. 
Tho order was clearly based upon tho statement 
or opinion of the Collector that the decree-holders 
were taking no steps to prosecute the execution 
proceedings. Tho High Court held that the order of 
the Subordinate Judgo was invalid in law for tho 
purpose of concluding tho execution proceedings 
and the only result it could have was to leave the 

2. ('08) 15 All. 84 : 1893 A.W.N, 36 (F.B ) Dhon 
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c proceedings still pending. There was clearly in this 
case no decision on the merits. 


In A.I.R. 1036 All. 820* the order passed without 
notice to the parties was “execution struck off for 
partial satisfaction of the decree." It was held that 
the order could not be construed as a provisional 
order suspending the application for execution, but 
must be considered to be the final order passed on 
the application. It was said that the question whe¬ 
ther an execution case is still pending and has not 
been terminated must depend on an interpretation 
of the order passed by the Court and the inference 
to Ik? drawn as to the Court’s intention. It was also 
said that the words “struck off" are an ambiguous 
expression and would not show conclusively either 
that the Court intended to keep alive the matter 
or intended to dispose of it finally. That is to say, 
it cannot be inferred merely from the use of this 
, expression that the Court intended one of these two 
y things. Reference was made in this last case to 
certain observations of their Lordships of the Privy 
Council in 20 W.R. 133. 4 5 6 7 * * Their Lordships observed 
in this case that : 

“The striking an execution proceeding off the file 
in India is an act which may admit of different 
interpretations according to the circumstances; but 
when a very long time has elapsed between the 
original execution and the date at which it was 
struck off, it should be presumed that the execution 
was abandoned and ceased to be operative, unless 
the circumstances are otherwise explained.” 


On the other hand, there is a ruling of the Madras 
High Court in A.I.R. 1935 Mad. 8S5« to the effect 
that an order directing an execution application 
“to be struck off the file" is not an order sanctioned 
by any rule or by the Code. It is merely an order 
C made quite irregularly for statistical purposes and 
therefore subsequent proceedings in execution are to 
be deemed as merely a revival or continuation of 
those earlier ones which are irregularly stopped by 
being “struck off.” This is the only case cited 
which really supports the view taken by the lower 
appellate Court, and having regard to the principle 
enunciated in the other cases, I do not think that 
this ruling should be followed where, after a clear 
decision on the merits, the Court orders the pro¬ 
ceedings to be struck off. particularly where there 
is also a clear order dismissing the application m 
execution in the order sheet. Another case of the 
Allahabad High Court was referred to by the learned 
District Judge, namely, 58 All. 313/ but this does 
not support his view, and in fact I think, \ti> 
against it. On p. 335 it was observe*! by one of the 
Judges forming the Full Bench of the Allahabad 
d High Court as follows : 

"It cannot be disputed that S. 11;Civil P.C., nn<l 
its explanations do not. in terms, apply to execution 
proceedings, hut that the general principle <of re, 

judicata is applicable.Ordinarily, 11 

passed in execution unless it amounts to an 
cation of the question, can operate as res judicata 

4. (’36) 23 A.I.R. 1936 All. 820: 166 I.C. 106 : 
1936 A.L.J. 11-10 : I.L.R. (1937) All. 2<-(F.B.), 
Mohammad Taqi KJian v. Raja Ram- 

5. (’73) 20 W.R. 133 : 12 Beng-L-R- 411 • » Mr- 
268 (P C.), l’uddomoneo Dossee v. Roy Muthoora- 

nath Chowdhry. , T r noo 

6. (’35) 22 A.I.R. 1935 Mad. 885 : 158 I.C. 829, 

Jogannadha Naiko v. Harihara Mahapatro. 

7. (’36) 23 A.I.R. 1936 All. 21 : 160 * C * 39 T 4 *. 5S 

All. 313 : 1935 A.L.J. 1189 (F.B.), Genda Lai v. 

Hazari Lai. 
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at n subsequent stage of the same proceedings, or 
proceedings taken on a subsequent application." • 

It appears to me to be beyond doubt that there 
was an adjudication on the merits in respect of 
Bishun Dutt’s liability by the Assistant Collector in 
1934, and that this order must be held to operate 
as res judicata. Consequently, the Assistant Collector 
rightly held in 1937 that the second application 
against him was barred. Another point raised by 
the learned counsel for the appellant was that since 
Bishun Dutt died in July 1938, it is necessary to 
show that his son is liable under Ss. 50 and 53, 
Civil P. C. Under the former section he would be 
liable only to the extent of the assets of his father 
in his hands. Under S. 53 it would l>e necessary to 
see that he is liable for such a debt under Hindu 
law, and this depends on the kind of suretyship 
undertaken by Bishun Dutt. In this connexion 
I was referred to 23 Born. 454.® It was argued that 
the suretyship in the present case was not of such J 
a kind as would make the son liable for bis father's 
debt. On the view which I have taken on the other 
points*raised by this appeal it is not necessary to go 
into this question. I allow the appeal, set aside the 
order of the learned District Judge and restore the 
order of the Assistant Collector. The appellant will 
get his costs in this Court and in the Court below. 

G.X./R.K. Appeal allowed. 

8. (’99) 23 Bom. 454, Tukarambhat v. Gangaram 
Mulchand Gujar. 

C. P. C— 

(a) (’40) Chitaley, S. 11, X. 23 Pt. 40. 

(’41) Mulla, Page 89 Pt. (z). 

(b) (’40) Chitaley, S. 11, X. 23 Pts. 1 and 3. 

(’41) Mulla, Page 89 Pt. (v). . 

Lim. Act— * 

(a) (’42) Chitaley, Art. 182, X. 129 Pt. 12; X. 143 
Pts. 12 to 15. 

(’38) Rustomji, Art. 182, Page 1693 Pts. 1 to 4. 
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Ghulam Hasax J. 

Ch. Sarfaraz Ahmad — Accused 

— Applicant 


S. Mohd. Hasnain — Complainant 

— Opposite Party. 

Criminal Misc. Applns. Xos. 140, 141 and 142 of 
1941, Decided on 27th November 1941, for trans- 
fer of case. 


(a) Criminal P. C. (1898), S. 526—Cross com¬ 
plaint by accused dismissed without giving 
him opportunity to substantiate allegations in 
complaint — Case against accused transferred 
to Sub-Divisional Magistrate for disposal — 
Dismissal of cross complaint held sufficient 
to embarrass Sub-Divisional Magistrate in fair 
trial of case. 


The District Magistrate before whom the com- 
laint against the accused bad been filed dismissed 

.e cross complaint filed by the accused against the 
implainant without giving the accused an oppor- 
mitv to substantiate his allegations mlth>«m- 
laint and transferred the case against the accused 
, the Sub-Divisional Magistrate for disposal . 

Held that the dismissal of the “J^*^"** 
je District Magistrate, in the circumstance, was 
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District of Bara Banki. As regards the proceedings 
under S. 145, Criminal P. C., it may be stated at 
once that the learned Magistrate by an order dated 
19th August 1941, dropped the proceedings as the 
parties agreed before him not to interfere with the 
property in dispute which had been attached and 
to get the dispute decided by a competent Court. 
The property in question was allowed to remain 
attached. It may be mentioned that Chaudhri 
Sarfarz Ahmad Taluqdar of Rudauli, who is the 
applicant for transfer in a case pending against 
him under S. 107, Criminal P. C., was not included 
among the persons against whom the police re¬ 
ported for action under S. 107, Criminal P. C. 
There was however an application made against 
him on 24th July 1941 by his opponent, Saiyid 
Mohammad Hasnuin, to the Superintendent of 
Police, Bara Banki. The Superintendent of Police 
forwarded the complaint to the Sub-Divisional . 
Magistrate for necessary action and upon this com- * 
plaint proceedings were instituted against Chaudhri 
Sarfaraz Ahmad as well. 

Chaudhri Sarfaraz Ahmad, who is applicant in 
Criminal Miscellaneous Application, No. 140 of 1941, 
applies for transfer of the case pending against him 
in the Court of Mr. S. Nazir Hasan, Sub-Divisional 
Magistrate of Ramsanehighat, District Bara Banki, 
to a competent Court in some other district. The 
grounds set out in this application are that the learn¬ 
ed Magistrate is prejudiced against him and ho 
apprehends.that ho cannot obtain a fair and impar¬ 
tial trial in his Court. The grounds for this 
apprehension are set out in parn. 17 of his appli¬ 
cation. They are that no proceedings under S. 107, 
Criminal P. C., should have been instituted against 
him in the absence of any police report or any 
evidence and that no sureties or personal recognis- 
ance of Rs. 3000 should have been demanded from ^ 
him as ho was a taluqdar paying Rs. 12,000 Govern¬ 
ment revenue, and there was no suggestion in 
the police report against him of his having foment¬ 
ed trouble or having been responsible for the riot 
at all. It is also stated in the application that in 
proceedings under S. 145, Criminal P. C. t the pre¬ 
decessor of Mr. S. Nazir Hasan passed an order 
that tho applicant should appear either in person 
or by pleader on 30th July 1941 and when his 
counsel appeared on that date Mr. Nazir Hasan 
objected to his absence and issued notice to him to 
show cause why ho did not appear in person. It is 
suggested in the course of argument that the object 
of passing this order was no other than to humiliate 
tho applicant. A few other matters are also men¬ 
tioned in the application into which it is not 
necessary in my opinion to enter. The application 
further states that the District Magistrate has ^ 
already formed an opinion in the report submitted 
by him to the Government in which he has justi¬ 
fied the firing and has even commended thoTahsil- 
dar, who ordered tho firing. This last ground has 
also been urged in the application filed by 38 
accused, including Ibtihaj-ud-din, for transfer of 
tho case under Ss.148 and 332, Penal Codo, pending 
against them in tho Court of Mr. Hardie to another 
district. 

All the applications are unanimous in suggesting 

that the two Sub-Divisional Magistrates, Mr. Hardie 

and Mr. S. Nazir Hasan being subordinate to the 
District Magistrate, who has already expressed tho 
opinion that the firing was jnstified, there is a 
serious apprehension in the minds of tho annli 
cants that they shall not have a fair and impartial 

Km K v- rtt Ban V- T . h Y vh ° ,e atmosphere of 
Bara Banki, counsel contends, is surcharged with 
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sufficient to embarrass the Sub-Divisional Magistrate 
^ in the fair trial of the case and therefore the case 
should be transferred to another District. [I* 188 j,h] 

(b) Criminal P. C. (1898), Ss. 526 and 107 — 
Chief Court can transfer case under S. 107 
from one district to another. 

There is no bar of jurisdiction in the way of the 
Chief Court to transfer a case under S. 107 from 
one district to another: 3 O. C. 247 and 32 All. 642, 
Bel. on; 16 All. 9; 19 All. 291 and 30 All. 47. Xol 
followed. [P 1995) 

S. C. Dass and B.F. Bahadurji —for Applicant. 

Xasir Vllah Beg, Assisi. Government Advocate 

— for the Crown. 

A. X. Mulla — for Opposite Party. 

ORDER—These three connected criminal mis¬ 
cellaneous applications for transfer arise under the 
v following circumstances : It appears from the facts 
given in these applications as well as from certain 
proceedings in the record that thore was some dis¬ 
pute over a plot of land between one Ibtihaj-ud-din, 
a tenant of Chaudhri Sarfaraz Ahmad, taluqdar of 
Rudauli, in the district of Bara Banki, and Saiyid 
Mohammad HasDain, a retired Sub-Inspector of 
Police, who is a resident of qasha Rudauli and owns a 
house there. Ibtihaj-ud-din, according to the allega¬ 
tions in these applications, wanted to raise certain 
constructions infrontof his house. He applied to the 
Notified Area Committee of Rudauli for permission 
to make these constructions. Saiyid Mohammad 
Hasnain, the opposite party, claimed the land as his 
and objected to the permission being granted. He 
was, however, unsuccessful and Ibtihaj-ud-din was 
granted permission by the Notified Area Committee 
to raise the constructions. It appears that wheu 
Ibtihaj-ud-din was making these constructions on 
13th July 1941, Saiyid Mohammad Hasnain came 
along with Thakur Hari Shankar Singh, Talisildar 
aud his adherents and tried to stop the construc¬ 
tions. Ibtihaj-ud-din did not agree and was assaulted 
with lathis along with members of his party by the 
Tahsildar aud the party of Saiyid Mohammad 
Hasnain, when tho party of Ibtihaj-ud-din wielded 
lathis in self-defence. The Tahsildar, thereupon, 
ordered firing as a result of which a member of the 
party of Ibtihaj-ud-din died of gunshot wounds, 
three other persons received gunshot injuries and 
two received lathi injuries. An enquiry into the fir¬ 
ing incident was made subsequently by tho learned 
District Magistrate of Bara Banki, who recorded his 
findings and submitted the same to the Local Gov¬ 
ernment. As a result of the riot a case under Ss. 148 
and 332,Penal Code, was instituted against Ibtihaj- 
%U ud-dm and 32 members of his party. This case is 
pending in the Court of Mr. Hardie, Sub-Divisional 
Magistrate Nawabganj, District Bara Banki, and 
Criminal Misc. Application No. 142 of 1941 is filed 
by 33 applicants for transfer of that case. 

It also appears that Ibtihaj-ud-din filed a crimi- 
nal complaint on 24th September 1941 , against 
baiyid Mohammad Hasnain, Thakur Hari Shankar 
Singh, Tahsildar, and 13 other persons charging 
-them with various offences under Ss. 147, 302/149 
and 307/149, Penal Code. This complaint was, how¬ 
ever, dismissed by an order of tho learned District 
Magistrate on 15th October 1941. In addition to 
these two cases, tho police had also reported for 
motion against both the parties under Ss. 107 and 
146, Criminal P. C., as there was an approhension 
ot a breach of the peace. These two cases weroinsti- 

hG .Sf?* of Mr * Sai ? id Nftzir Hason, 
Sub-Divisional Magistrate, Ramsanehighat, in the 
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prejudice ami precludes the possibility of a fair 
a trial. The applications, which are supported by affi¬ 
davits, were hied on 9th October 1941, and the 
proceedings in all the three cases pending in Courts 
were ordered to be stayed by the Honourable the 
Chief Judge, who admitted these applications. An 
endorsement on these applications shows that the 
order for stay was despatched on the same day to 
the said Courts. A reference to the complaint hied 
by ll»tihaj-ud-din will show that it was hied before 
the District Magistrate of Bara lianki on 24th Sep¬ 
tember 1941. The permanent District Magistrate 
happened to be on leave on that date and the com¬ 
plaint came up before his successor, Mr. Hardie, 
who was officiating at that time. Mr. Hardie 
ordered that the complaint should be put up before 
the Deputy Commissioner, meaning the permanent 
incumbent of the office, on his return. On 28th 
September 1941. Mr. Bajeshwar Dayal, the learned 
k District Magistrate passed an order : “Summon 
complainant for 2-10-41." Upon this latter date 
lbtihaj-ud-din filed an application in which he 
stated that his complaint was hied against a num¬ 
ber of persons, including the Tahsildar who was a 
Government servant. Idealising the difficulty that 
the complaint could not proceed against the Govern¬ 
ment servant without the sanction of the Local 
Government under S. 197, Criminal P. C., he 
moved the learned District Magistrate for sanction 
being obtained for the prosecution of the Tahsildar. 
In this application he also made a grievance of the 
fact that he (the complainant) had not been exa¬ 
mined in the enquiry held by the District Magis¬ 
trate into the bring incident and that the District 
Magistrate had given a finding nbout the justifica¬ 
tion of the firing without hearing the version of 
the complainant. The application wound up with 
c the prayer : 

“that the petitioner is present under orders of 
the Court but as submitted above it would not be 
proper to examine him under S. 200, Criminal 
P. C., before the receipt of sanction." 

The learned District Magistrate passed no orders 
upon this application until 15th October 1941, 
when he dismissed the application holding that the 
complaint could not be filed against Thakur Hari 
Shankar Singh without previously obtaining the 
sanction of the Local Government under S. 197, 
Criminal P. C., and that he was satisfied on the 
merits that there was no case made out against 
him. On the same day he appears to have recorded 
another order dismissing the complaint filed by 
lbtihaj-ud-din under Ss. 302, 307 and 147. Penal 
Code. It has been argued that the learned District 
Magistrate should have refrained from passing any 
d orders in the case until the decision of these trans¬ 
fer applications as the stay orders had been sent on 
9th October 1941, to Bara Banki ordering the sta> 

of the proceedings. A reference to the endorsement 
on these applications shows that the said or 
sent through the District Magistrate of ^aBank.. 
it is, however, not clear from 

District Magistrate came to know of the s^y order 
passed by this Court before Posing the two 
aforesaid on 15th October 1911. There is noJoubt 
whatever that Mr. Hardie, who ong.naUy .cccned 
the complaint of lbtihaj-ud-din os oCSemting Dis¬ 
trict Magistrate, was aware of the said order pa. 
in the case, os the same had been definite y com¬ 
municated to him. Whether he took «ire to com¬ 
municate the said order to the District Magistrate 
is a matter which is at least open to d °® b ‘; 
as it may, it appears to me to, be quite clear that 
the order dismissing the complaint of Ibtihaj-ucl- 
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din against the fourteen accused other than the 
iahsildar was passed without giving him an oppor- e 
tunity to substantiate the allegations in the com¬ 
plaint made against the other accused. 

As far as complaint of lbtihaj-ud-din is concern¬ 
ed, the matter has already been disposed of and 
there is no case pending in Court which requires 
a transfer. It is, however, necessary to refer to the 
proceedings in the complaint of lbtihaj-ud-din, as 
it has been suggested in the course of the argument 
on his behalf that his complaint was summarily 
thrown out in view of the fact that the learned 
District Magistrate had already expressed an opi- 
nion regarding the firing incident adverse to the 
case of the applicant. It is contended that this 
action of the learned District Magistrate coupled 
with the fact that he had already reported the 
firing to be justified and commended the action of 
the Tahsildar raises a reasonable apprehension in 
the minds of the applicants that they will not be / 
able to obtain a fair and impartial trial in the 
Courts at Bara Banki. It is not necessary for me 
to examine the various allegations made against 
the Sub-Divisional Magistrate as in my opinion the 
matter can be disposed of on a short ground. No 
explanation appears to have been called for from 
the learned District Magistrate or from any of tlio 
learned Sub-Divisional Magistrate-sand consequently 
the statements made in these applications which 
are supported by affidavits to go unrebutted. 

The learned Assistant Government-Advocate, 
however, has repudiated these allegations under in¬ 
structions from the learned District |Magistrnto. 
The whole point in the main case arising out of the 
riot of the 13/14th July 1941 is which of the two 
parties led by lbtilmj-ud-din or by Saiyad Moham¬ 
mad Hasnain, is the aggressor. The learned Dis- 
trict Magistrate has already dismissed the complaint 9 
of lbtilmj-ud-din and the only case now pending 
before the Sub-Divisional Magistrate, Mr. Hardie, 
is the one against him and bis party of 32 men 
under Ss. 148 and 332, Penal Code. No witnesses 
have been examined in the case. 'I he order of the 
learned District Magistrate dismissing the com¬ 
plaint has been sought to bo justified on tho ground 
that lbtihaj-ud-din must have refused to examine 
himself or to give evidence in support of his corn- 
plaint by reason of the attitude that he took on 
2nd October 1941, that sanction for the prosecution 
of the Tahsildar must first be obtained. There is 
nothing on the record to justify this assumption. 

In any case whether the order of the learned Dis¬ 
trict Magistrate is correct or not—a matter upon 
which I express no opinion at this stage—there is 
no doubt that the order dismissing the complaint 
is sufficient to embarrass the Sub-divisional Magis¬ 
trates in Bara Banki in the fair trial of the case. 
The case also appears to have aroused some local 
interest, though there is no reason to think that 
the Magistrates, who are in charge of the cases, 
would be affected or in any way influenced by extra¬ 
judicial considerations. Having regard to nil the 
circumstances of the case, it seems to me to be 
expedient in the interests of justice that the case 
under Ss. 148 and 332, Penal Code, should be trans¬ 
ferred from the District of Bara Banki. 

In regard to the case under S. 107 , Crimina 1 1 . C., 
which is pending in the Court of Mr. baiyid Nazir 
Hasan, it is sufficient to state that the proceedtng 
arises out of the same occurrence and cannot be 

dissociated from it. Whether the procced.ngs shou d 

be taken against one party or another, 

to a large degree, upon the decision of the main 

£se. It has, however, been argued by the learned 
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Assistant Government Advocate that this Court has 
a no jurisdiction to transfer a caso under S. 107, Cri¬ 
minal P. C., from one district to another. Reliance 
has been placed in this connexion upon three cases 
of the Allahabad High Court : 1G All. 9, 1 19 All. 
291 2 and 30 All. 47. 3 These were cases under 
S. 110, Cr. P.C.,and it was held by the learned Judges 
of the Allahabad High Court that they could not 
be transferred to any Court outside the district 
within which such proceedings had been lawfully 
instituted. The case in 30 All. 47 3 followed the two 
previous cases reported in 16 All. 9* and 19 All. 
291.- The learned Judges, however, observed that 
“the question is open to argument, but we do not 
feel ourselves justified in disregarding these rulings.” 
This view has been dissented from by a later Bench 
of the Allahabad High Court in*32 All. G42. 4 That 
was a case under S. 107, Criminal P. C. It was held 
in that case that S. 526, Criminal P. C., enables 
0 the High Court to transfer criminal proceedings 
initiated under S. 107 of the Code, once they have 
been properly instituted, to any other criminal 
Court of equal or superior jurisdiction (and which 
otherwise would have no jurisdiction)and the order 
of the High Court will give jurisdiction to tho 
Court to which tho caso has been so transferred to 
make an inquiry under S. 117 and to pass an order 
under S. 118. A similar view has been taken by a 
Bench of the late Court of the Judicial Commis¬ 
sioner of Oudh in 3 O. C. 247.5 I am of opinion 
that the view expressed in the last two cases is 
correct and there is no bar of jurisdiction in the 
way of this Court to transfer a caso under S. 107, 
Criminal P. C., from one district to another. The 
result, therefore, is that the proceedings under 
S. 107, Criminal P. C., pending in the Court of 
Mr. Saiyid Nazir Hasan will also be transferred 
from his Court. 


It is conceded by learned counsel for Ibtibaj-ud. 
din in Criminal Miscellaneous Application, No. 141 
of 1941 that his complaint having been dismissed 
by the learned District Magistrate by his ordei 
dated 15th October 1941, there is no case pendinc 
now which can be transferred. This application 
(No. 141 of 1941) shall, therefore, stand dismissed. 

, ? a lH UcelIan .? ous Applications Nos. 140 and 
142 of 1941 are allowed. The cases mentioned in 
these applications shall bo transferred from the 

F°“ rt ° f ,> h0 , , I W? U 7 a Sub-divisional Magistrates 
in Bara Banki to the learned District Magistrate of 
Fyzabad, who may transfer them to any Subordi¬ 
nate Magistrate for disposal according to law. 

G.N./R.K. Order accordingly. 


d VtiMir 11 ' 9 , : t 1893 o W Nl 183 > In the matte 

« /Hj e t pe * ll,on °* Ama r Singh. 

2 - <® 7 > 19 AU - 291 : 1897 A. W. N. 52, In th 

3 f-071 m t,0 , D n° f ? Udar SiD « h - 
3 9«ft 0 Tf m^ ‘ 47 iW- J ‘ 214 1 1907 A. W.N 
* ,.:ir mperor v * Mahendra Singh. 

4 Cr D J 2 ^ 1 ' P 42 : 6 LC> 874 ^ 7 A ' L J - 813 : 1 
J!,«««. „i? , J Sln P eror v - w »hid Ali Khan. 

5 Empre°si 3 °’ 247, Uathura Pors had v. Queen 

Cr. P. C_ _ 

(a) ('41) Chitaloy, S. 526 N. 6. 

(41) Mitra, p. 1709 N. 1373. 

/%{ , w,l 0hitaley 1 S - 626 N - 16 1. 

(41) Mitra, p. 1700 N. 1370. 
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Ghulam Hasan and Agarwal JJ. 
Tajammul Husain Khan and others — 
Defendants — Appellants 

v. 


Amiruddin and another — Plaintiffs 
— Respondents . 

First Appeal No. 94 of 1937, Decided on 22nd 
September 1941, against order of Civil Judge, Bara 
Banki, D/- 30th April 1935. 


(a) Transfer of Property Act (1882), Ss. 76, 

77—Simple mortgagee redeeming prior usufru¬ 
ctuary mortgage and getting possession is not 
liable to render accounts to mortgagor — Fact 
that in suit on his mortgage he has allowed 
mortgagor to set off for profits received against 

.interest will not make him liable to account. * 

Where a simple mortgagee redeems a prior usu¬ 
fructuary mortgage under which the mortgagee is 
entitled to appropriate profits towards interest and 
obtains possession of the property, he acquires all 
the rights of the usufructuary mortgagee and hence 
is not liable to render any accounts to tho mortga¬ 
gor. And the fact that in a suit on his mortgage ho 
has allowed set-off to the mortgagor for tho profits 
received against interest due on the bond is no bar 
to his standing on his rights later on ; and hence 
the mortgagor has no right to ask him to render 
accounts of the profits received by him. [P 191d,/i] 

(b) U. P. Debt Redemption Act (13 of 1940), 
Ss. 9, 2 (17) — Mortgagor agriculturist at time 
of suit but not at time of mortgage — Act does 
not apply. 

An advance in order to be a loan within tho g 
meaning of the Act must be recoverable from an 
agriculturist and must also be an advance to an 
agriculturist. Therefore, whore tho mortgagor was 
not an agriculturist at the time of tho mortgage tho 
Act cannot apply to him even though he is an 
agriculturist at the time of the suit. [P 192/] 

(c) Civil P. C. (1908), O. 22, R. 3 — Death of 

mortgagor pending appeal — Heirs taking defi¬ 
nite share — One heir not brought on record_ 

Appeal does not abate as a whole. 

Where in an appeal from r suit on a mortgage, 
the appellant mortgagor, a Mahomedan, dies leav¬ 
ing heirs who are entitled to definite shares in the 
inheritance, and one of the heirs is not brought on 
tho record, the whole appeal docs not abate. 

- . [P 193 a ,6] 

(d) Civil P. C. (1908), S. 152—Scope. h 


Where the decree does not contain any olerical 
or arithmetical mistake or any error arising from 
any accidental slip or omission S. 152 does not 
apply - (P 193e] 

(e) Civil P. C. (1908), S. 151—Remedy by way 
oi appeal or cross-objection open—No amend- 
ment of decree under S. 151. 


Where the amendment of a decree is not necos 
sary for the ends of justice or to prevent abuse of 
tho process of the Court and tho applicant has a 
remedy by way of appeal or oross-objeofcion tho 

° rC0 Cann0t be under 

section 151. [p 

B. K. Dhaon — for Appellants. 

Siraj Husain and Akhtar Husain — for R n <. 
pondents and Bespondent 2, respectively. 
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A. I. R. 


AGARWAL J—This first appeal is from adecree 
a of the learned Civil Judge of Bara Banki dated 
30th April 1935, in a suit brought by the respon¬ 
dents Wnziruddin, Anjumunnissa, Amiruddin and 
Wasiuddin against Mohammadunnissa and others. 
The suit was decreed for the recovery of Rs. 50,000 
and Mt. Mohammadunnissa appealed. She died 
during the pendency of the appeal and is now re¬ 
presented by Tajammul Husain Khan, Iqbal Husain 
Khan and Muzaffar Husain Khan her sons. The 
facts giving rise to this litigation are as follows : 

Raja Sardar Husain Khan owned a five annas 
four pies share in village Balia Masudpur and eight 
annas nine pies ten krants, two jao one til share in 
village Bara Banki. He executed a usufructuary 
mortgage deed of his shares in both the villages in 
favour of Raja Bhagwan Baksh Singh and Bandit 
Sarju Brasad on ‘26th January 1903. Raja Sardar 
Husain Khan subsequently transferred his entire 
b property to his daughter, Mt. Mohammadunnissa, 
the original appellant in this case by means of a 
gift deed dated ‘2nd May 1907. Mohammadunnissa 
executed a mortgage deed of her share in village 
Bara Banki in favour of Waziruddin and Anju- 
munissa, respondents l and 2, for Rs. 26,000 on 
14th January 1918. This was a simple mortgage 
deed but there was a condition that in case of 
default of interest lor a certain period the mort¬ 
gagees would be entitled to take possession. On the 
next day, that is 15th January 1918, Mt. Moham¬ 
madunnissa transferred her share of village Masud¬ 
pur Balia by means of two sale deeds of that date. 
One of these deeds was in favour of Mustafa Husain 
and the other in favour of Ummaid Ali. Both the 
vendees are brothers of Waziruddin mortgagee 
under the deed of 1918. Rs. 14,800 were left with 
Ummaid Ali and the same sum with Mustafa 
c Husain for payment to Raja Bhagwan Baksh and 
Sarju Brasad, mortgagees under the deed of 1903. 

Mohammadunnissa brought a suit No. 68 of 1918 
against the mortgagees Raja Bhagwan Baksh Singh 
and Sarju Brasad for redemption of the mortgage 
and made Waziruddin and Anjumunnissa, mort¬ 
gagees under the deed of 1918, defendants. Wazir¬ 
uddin and Anjumunnissa put in an application that 
they might be made plaintiffs. In spite of the objec¬ 
tion of Mohammadunnissa, their prayer was granted 
and they were made plaintiffs. A preliminary decree 
for redemption was passed and the sum found due 
to the mortgagees was Rs. 46,560. Sarju Brasad 
brought a suit for pre-emption in respect of the sale- 
deeds in favour of Mustafa Ali and Ummaid All and 
obtained a decree. Credit was given by the mort¬ 
gagees for the sum of Rs. 29,600 left with the vendees 
for payment to them under the sale deeds which 
d were pre-empted by Sarju Brasad. The result^was 
that the plaintiffs in the redemption suit No. 68 ot 
1918 had to pay Rs. 16,960-13-3 only. The prelimi¬ 
nary decree provided that the amount was to be 
paid by 16th February 1920. This amount was 
deposited in Court on 30th January 1920, ** * 
uddin, and Anjumunnissa. mortgagees who had 
been iade plaintiffs and it was ordered oni 27thi May 
1920, that the final decree would be prepared n 
favour of Waziruddin and Mt. Anjumunnissa and 
they would be entitled to Uke possession of the pro- 
rx rtv This order was passed in the presence of Mt. 
Mohammadunnissa. The final ^ree was paseed on 
27th May 1920. The mortgagees ^azinflddin an 

Anjumunnissa paid not on y Rs. 

Bs 925 more on account of arrears of rent which 

s: rre £ z-* 

madunnissa then brought a suit No. 150 of 192U 


against Wazirruddin, Anjumunnissa and three others 
for possession of the property in Bara Banki and e 
offered to pay Rs. 17,885-13-3 paid by Waziruddin 
and Anjumunnissa. These defendants pleaded inter 
alia that the plaintiff paid nothing as interest under 
the bond of 1918 and under its terms they had lie- 
come entitled to possession of the mortgaged share 
and they were entitled to retain possession. Two 
issues were framed in that suit — 

(1) Is the plaintiff entitled to redeem ? (2) On 
payment of wlmt sum is she entitled to redeem ? 

The Court held that the plaintiff was not entitled 
to redeem and therefore dismissed the suit on 7th 
April 1921. The suit which has given rise to this 
appeal was instituted by Waziruddin, Anjumunnissa, 
Amiruddin and Wasiuddin for the recovery of 
Rs. 50,000 by sale of the property in village Bara 
Banki. Amiruddin and Wasiuddin are the trans¬ 
ferees of Waziruddin and Anjumunnissa. The plain¬ 
tiffs claim the amount of Rs. 50,000 on account of / 
money due under the mortgage deed of 1918 and 
Rs. 17.S85-13-3 paid by them and interest. The suit 
was contested by Mohammadunnissa and the issues 
were framed: 

1. Did the plaintiffs pay Rs. 925 to prior mort¬ 
gagees ? 2 (a). Did the plaintiffs pay the sum of 
Rs. 16,960-13-3 and Rs. 925 to the prior mortgagees 
as volunteers or had they a right to pay the same, 
and are they entitled to recover them ? (b). Are 
these sums a charge on the 8 anna odd share of 
mohal Imamali ? (c) Are the plaintiffs entitled to* 

9 anna 6 pies interest on these sums ? (d). Is the 
claim for these suras within time ? 3 (a). What 
were the annual profits of the land in suit ? (b). 
Rupees 1350 or Rs. 4000? Have the plaintiffs been 
paid off from the usufruct of the suit property ? 

4 (a). Was there any surplus'duc to the defendants? 
(b). Can they claim any surplus in this suit? 5. Are * 
defendants 3 and 5 subsequent transferees? 6. Did 
not defendant 1 receive Rs. 6000 out of the consider¬ 
ation of the mortgage deed of 14th January 1918 ? 

7. Are the plaintiffs in possession of the property in 
suit under the terms of the mortgage deed dated 
14th January 1918 ? And are the plaintiffs estopped 
from denying it? 8. To what relief are the plaintiffs 
entitled and against which defendants . 9. Are the 
plaintiffs entitled to consolidate the two claims m 
this suit ? If not, can they put the property to sale 
under the deed in suit subject to the charge of 
Rs. 17,885-13-3? 10. Is defendant 1 entitled to any 
accounting from the plaintiffs ? 

The learned Civil Judge decreed the suit in terms 
of the prayer contained in the plaint. It has been 
argued before us that the plaintiffs’ possession over 
the property has been at least from the date they 
filed their written statement in suit No. 150 of 1920 
in which they alleged that they were entit cd to 
retain possession under the mortgage deed of lJl® 
and so the plaintiffs must give credit for the profits 
realised by them. The contention of the respon¬ 
dents is that their possession was on account or 
their redeeming the mortgage of 1903 and they 
stepped into the shoes of those mortgagees ana 
under the terms of the deed oi^1903 they ^ 

liable to render any account. 1 h ® 16rst ar0 

is to bo considered is whether the P a '" lll L 3 “™ 
under any obligation to render “co'.nU. Bofore 
discussing this point, it is necessary to refer to 
some of the pleadings of the parties. In para. 10 oi 

a. S” 


are 


ing a 


set-off in respect of the same 
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get Bs. 1200 annually on accoant of interest and 
° compound interest in respect of the deed dated 14th 
January 1918 and the amount due (Rs. 17,885-13-3) 
specified in para. 6 of the plaint besides the prin¬ 
cipal, from the defendants. But in order to avoid 
dispute the plaintiffs limit their entire claim in 
respect of principal with interest and compound 
interest to Its. 50,000.'* 

Paragraph 17 runs thus : 

“That the plaintiffs pray that the defendants be 
ordered to pay Bs. 50,000 or whatever amount be 
found due by the Court on account of principal 
with interest and compound interest in respect of 
the deed dated 14th January 191S and regarding 
the principal amounting to Rs. 17,885-13-3 which 
the plaintiffs deposited in Court for redeeming the 
property from the prior mortgagees with interest 
thereon in addition to the costs of the suit pen- 
b dente lite and future interest till the date of realiz- 
AtiOD.” 

The plaintiffs* counsel made a statement on 9th 
January 1935, that plaintiffs 1 and 2 took posses¬ 
sion of the property in suit in lieu of the amount 
paid to the prior mortgagees as their representa¬ 
tives through Court and not under the terms of 
the mortgage deed dated 14th January 1918 and if 
the Court for any reason found that tho plaintiffs 
could not sue for Bs. 17,885-13-3 in this suit then 
they were entitled to a decree for Rs. 26,000 (tho 
principal amount secured under tho mortgage deed 
of 1918) with interest as stipulated in the deed by 
sale of the property mortgaged subject to a charge 
of Rs. 17,885-13-3. He also stated that the plain¬ 
tiffs were realising profits of the property in lieu of 
interest on Rs. 17,885-13-3 and whatever excess of 
profits occurred wa6 credited towards the interest 
c of the deed in suit. On 11th February 1935, an ap¬ 
plication was presented on behalf of the plaintiffs 
in which it was stated that the plaintiffs in order 
to do away with the disputes had filed this suit 
after relinquishing the greater portion of the 
amount due to them from the defendants and bad 
voluntarily allowed a set-off of the actual income 
of the mortgaged 6bare, from tho amount of inte¬ 
rest due but the defendants were not entitled to 
any accounting and, therefore, an issue be framed : 
Whether the defendants or defendant 1 has got 
any right to the rendition of accounts? This appli¬ 
cation was granted and one of the issues in the case 
is : “Is defendant 1 entitled to any accounting 
from tho plaintiffs.” 

Whatever the pleadings may have been in the 
beginning, it is clear that the plaintiffs* case set up 
<2 in the application dated 11th February 1935 was 
that the defendants were not entitled to ask them 
to render accounts. Tho lower Court allowed the 
plaintiffs to set up that case and it does not appear 
that there was any objection on the part of tho 
defendants. We are of opinion that tho plaintiffs 
are not estopped by reason of thoir original plead¬ 
ings from arguing thAt the defendants have no 
right to ask them to render an account. The 
plaintiffs may have voluntarily allowed a set-off to 
tho defendants for the profits received against tho 
interest due on the bond but there was no bar to 
their standing on their rights later on. 

The question which we have to determine is 
whether the defendants have any right to ask the 
plaintiffs to render accounts of the profits received 
by them. The plaintiffs redeemed the mortgage of 
1903 and they acquired all tho rights of those 
mortgagees, that is, Sarju Prasad and Bhagwan 


Baksh Singh. That is the legal position and it was 
held in the order dated 27th May 1920 passed be- e 
tween the same parties that if Waziruddin and 
Anjumunnissa bad to pay anything they were en¬ 
titled to occupy the same position as Pandit Sarju 
Prasad occupied so long as their money was not 
paid. It is argued that when payment was made,* a 
redemption decree had been passed and under its 
terms if the redemption money was not paid, the 
mortgagees bad only a right to pot the property to 
sale. There is a fallacy in this argument. The mort¬ 
gagees had a right to sell only in case payment was 
not made but payment was made and so the plain¬ 
tiffs in the present suit obtained the same rights 
which Sarju Prasad and Bhagwan Baksh, the 
mortgagees of 1903, had. One of the terms of that 
mortgage deed was that the mortgagees would 
appropriate the entire profits of the mortgaged share 
towards interest after paying the revenue. This deed 
was construed in the suit for redemption. No. G8 of / 
1918, and it was held that the mortgagees were 
entitled to appropriate the entire income towards 
their interest. It is quite clear to us that the pre¬ 
sent plaintiffs, that is Waziruddin and Aujuinun- 
nissa stepped into the shoes of Sarju Prasad and 
Bhagwan Baksh by reason of their payment of 
Rs. 17,885-13-3 and thus acquired a right to appro¬ 
priate the entire income of the mortgaged property 
and were under no obligation to render any ac¬ 
counts to the mortgagor. 

It has been argued that the nature of the posses¬ 
sion of the plaintiffs changed when they filed tho 
written statement in Suit No. 150 of 1920. It was 
pleaded in that suit by the present plaintiffs that 
Moburamadunnissft paid nothing ns interest under 
the terms of the mortgage deed of 191S and they 
had therefore become entitled to possession of the 
mortgaged share and wore entitled to retain it. 3 
Waziruddin was examined as a defendant in that 
case and he stated that according to the terms of 
the deed in his favour, he was entitled to obtain 
possession of the share and so ho obtained it. The 
deed in suit provided for tho payment of interest six 
monthly and it further provided that if the entire 
profits or any part thereof remained in arrears at 
the appointed instalments, then the mortgagees 
would bo entitled to tako possession of tho whole or 
part of the mortgaged share through Court. The 
plaintiffs relied on this covenant in the deed and 
claimed that they were entitled to possession 
under the deed of 1918 also and so they could not 
redeem ouly on the payment of Rs. 17,885-13-3 
unless the mortgage of 1918 was also redeemed. 
The Court held that the present plaintiffs had 
become usufructuary mortgagees after 14th January 
1919 in consequence of tho non-payment of interest J* 
for tho first year and os such they redeemed the 
prior mortgage in favour of Sarju Prasad and 
Bhagwan Baksh. It was also held that Mt. Moham- 
madunnissa could not claim possession of the pro¬ 
perty only on payment of Rs. 17,885-13-3 but should 
redeem the mortgage of 1918 also. We do not think 
that tho effect of this litigation and the pleadings of 
the present plaintiffs was to disentitle the plaintiffs 
from appropriating tho profits of tho property in lion 

^^sion 8 of'tf' 3 ' Th0 plaintilIs beciuno entitled to 
i f k L .° P r °P ert y under ‘he mortgage deed 
of 1918 also but they wore entitled to appropriate 
tho income towards the sum of R 3 17 rbr irT 
We aro therefore of opinion that the’plaintiffs are 
not liable to render any accounts of the profits of 
tho property m their possession. P 

Tho amount of Rs. 17.885.1R R _j * 

Ra lfl qflrt in n a. nmae tip of 

iw. 10,909-18-3 the balance o! the amount due on 
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the mortgage deed of 1903 in favour of Sarju Prasad 
a and Bhngwan Baksh and Its. 925 paid to the mort¬ 
gagees for arrears of rent due from tenants at the 
time they delivered possession to the plaintiffs. It 
has been argued that this sum of Rs. 925 must have 
been realised by the plaintiffs after they had ob¬ 
tained possession. There is nothing to show that 
that amount was realized by the plaintiffs and 
Mt. Mohammadonnissa herself offered to pay that 
amount in Suit No. 150 of 1920. The learned coudscI 
for the appellants who appeared for Mt. Moharn- 
madunnissa in the lower Court also stated that he 
did not want any issue to be framed in respect of 
Rs. 925. The appellants cannot therefore argue that 
the plaintiffs-respondents are not entitled to get this 
sum of Rs. 925. We have now to consider what is 
the amount due to the plaintiffs under the mortgage 
deed of 1918. As nothing was paid towards interest, 
the whole amount of Rs. 26,000 principal and inter- 
b est should be considered to be due. The principal 
and interest will amount to Rs. 50,000 claimed by 
the plaintiffs. The plaintiffs are therefore entitled to 
get this sum of Rs. 50,000 besides Rs. 17,835-13-3. 
An application was presented to us on behalf of the 
appellants that they are agriculturists within the 
meaning of the U. 1\ Debt Redemption Act, (Act 13 
of 1940) and therefore under the provisions of S. 9, 
of the Act, the applicants are not liable to pay in¬ 
terest at a rate higher than 4 J per cent, per annum 
and that they are liable to pay future interest at 
the rate of 3 per cent, per annum only. The inter¬ 
est provided in the deed of 1913 is at the rate of 
Rs. 5-8-0 per cent, per annum compound. We have 
to consider whether the provisions of Act 13 of 
1940 can apply to the appellants. This Act came 
into force on 1st January 1941. Section 9 provides; 


“In a suit to which this Act applies or in amend¬ 
ing a decree under the provisions of S. 8, the Court 
shall, notwithstanding anything to the contrary in 
any law, decree or contract or in any agreement 
purporting to close past transactions, determine the 
principal and take into account all sums paid by or 
on behalf of the debtor and in the case of a mort¬ 
gage with possession, the net profits realized by the 
mortgagee or which with the exercise of ordinary 
diligence might have been realized by him, and 
shall determine the amount, if any, due by the deb¬ 
tor in accordance with the provisions of the follow¬ 
ing sub-sections." 

One of the sub-sections is : 

“The amount due by the debtor shall not exceed 
the amount that would have been due if the rate of 
interest had been, in the case of a secured loan, 
4J per cent, per annum simple interest and in the 
case of an unsecured loan 6 per cent, per annum 
simple interest." 

The first point to be considered is whether this 
is a suit to which this Act applies. The words suit 
to which this Act applies," have been defined in 
S. 2, cl. (17). They mean 

"any suit or proceeding relating to a loan but do 

not include proceedings under the provisions of the 

United Provinces Encumbered Estates Act, 1934. 

"Loan” also has been defined and it means 

"an advance in cash or kind made be,or ! 
day of June 1940, recoverable from an a « r * c “ ltl J"=; 
or a workman or from any such f rson “ n f ° h , 
persons jointly or from the property of an> •«"«“'- 
Jurist or workman and includes any transaction 
which in substance amounts to such advance .... 
Provided that an advance reeoveraWe from an 
agriculturist or from an agriculturist and other 


persons jointly shall not be deemed to be a loan for 
the purposes of this Act unless such advance was « 
made to an agriculturist or to an agriculturist and 
other persons jointly.'* 

It is argued on behalf of the respondents that an 
advance in order to be a loan must be recoverable 
from an agriculturist and must also be an advance 
to an agriculturist. This contention finds support 
from the proviso to the definition of “loan.” It is 
argued that the proviso applies only to advances 
recoverable from an agriculturist or from an agri¬ 
culturist and other persons jointly but not to an 
advance recoverable from the property of an agri¬ 
culturist. We are of opinion that the advance in 
this case is recoverable from an agriculturist. The 
decree provides that the defendants would pay the 
mortgage money within a certain time and if they 
failed to pay, the mortgaged property would bo sold. 
The decretal amount is recoverable from an agri¬ 
culturist though it may not be recoverable from his ' 
person. We are therefore of opinion that the appel¬ 
lant-applicants in order to claim the benefit of Act 
13 of 1940 must show that the advance was origi¬ 
nally made to an agriculturist, that is it must be 
shown that Mohammadunnissa was an agricultu¬ 
rist in 1918. “Agriculturist" is defined in sub-s. (3) 
of S. 2 of Act 13 of 1940. It mean3 : 

“A proprietor of a mohal or of a share in or por¬ 
tion of a mohal or a tenant: Provided that no such 
proprietor or tenant shall be deemed to be an agri¬ 
culturist of the aggregate of the rent, if any, and 
of ten times the local rate, if any, payable by him 
exceeds Rs. 1000.” 


It has been conceded by the learned counsel for 
the appellants that ten times the local rate payable 
by Mt. Mohammadunnissa exceeded Rs. 1000 at 
the date of the mortgage. Mohammadunnissa was 
not therefore an agriculturist and the provisions of 
Act 13 of 1940 cannot apply to this cose. The 
plaintiffs are therefore entitled to get the principal 
amount and the interest at the rate provided in tho 
deed and both these sums amount to more than 
Rs 50 000. The lower Court held that tho plain¬ 
tiffs were not liable to render any accounts but even 
if they are, the plaintiffs are entitled to get rupees 
50 000. The learned Judge was of opinion that tho 
interest on the sum of Rs. 17,885-13-3 at 9 annas 
6 pies per cent, per mensem would be about 
Rs. 1190 per annum and the profits were Rs. 13o0 
and so the balance was Rs. 160 only and even if 
Rs. 160 a year are credited in the bond in suit, tho 
plaintiffs would still be entitled to get Rs. 50,000. 
It has been argued that the lower Court was wrong 
in holding that the profits were only Rs. 1350 and 
in fact they were more. The judgment of the 
learned Judge on this point is very sketchy and we 
find it difficult on the printed record before us to 
find out the exact amount of profits. As it is un¬ 
necessary to find out the profits in view of our 
finding that the plaintiffs are entitled to appro¬ 
priate all the profits under the deed of 1903, so we 
do not think it necessary to go into the question ot 
profits. We are therefore of opinion that ^ he P 1 ^"- 
tiffs are entitled to get a decree for Rs.50 0uu 

claimed by them. After the res P°" dents 0 h , a a^ t ea 
the case on the merits our attention was greeted 
to the application presented by them on 21 s March 
1933, that the appellant Mohammadunnissa died 
on 23rd November 1937, leaving ajiusband and 
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1G All. 211 1 and 30 All. 117. 2 The latter case was 
c distinguished in A. I. R. 1933 All. 91.3 jt WftS 
observed : 

“The ruling in 30 All. 117 2 was cited but we 
think that the case was distinguishable upon the 
facts as the suit was for the demolition of certain 
buildings. We think that the question of abate¬ 
ment must bo considered with reference to the 
subject-matter of the suit. It was not possible to 
pass a decree for the demolition of a small portion 
of the building but there is no difficulty in giving a 
decree for a definite fraction of a sum of money. 
No clear authority has been shown to us for hold¬ 
ing that the suit must be held to have abated 
entirely merely because all the heirs of one of the 
plaintiffs have not been brought on the record." 

In the present case Mohammadunnissa died leav- 
ing sons and a husband and under the Mahomedan 
b law by which she was governed, all her heirs took 
a definite share in her inheritance. The whole 
appeal therefore cannot abate but only as regards 
the share of the husband. However, this point is 
not of any importance because we have held that 
the appeal has no force on the merits. An appli. 
cation was presented to us for the amendment of 
d *? r * e ° f the Iowe r Court under Ss. 151 and 
152, T 1 ? 1 . P ’ C : 11 was P^yed that the decree 
appealed from be so amended as to make it clear 
that the mortgaged property is to bo sold for the 
recovery of Rs. 50,000 subject to the prior charge 
of Rs. 17,805-13-3. The respondents want to have 
a decree for Rs. 50,000 and to keep alive their 

nara 8 17 nf\ 9 » 17 ' 8 ® 6 ; 1 . 3 ' 3 - The prayer contained in 
para. 17 of the plaint is clear and it was that the 
plaintiffs claimed a decree for Bs. 50,000 on ac- 
count of the mortgage deed of 14th January 1918 
c “I 11 * Rs - 17,885-18-3. It was never stated that the 
plaintiffs wanted a decree for Rs. 50,000 and also 
wanted to keep the charge of Rs. 17,885-13-3 alive. 
.The lower Court has whilo recording a finding on 
issue 3 observed as follows : 8 on 

ba I® sou 8 h ‘ relief for recovery 
*?' 50 ’ 000 a “ d bovo 8‘ven up the rest in- 
eluding the money due on the deed dated 14th 
January 1918 and Rs. 17,855 with interest.” 
it again observed : 

'SSf " K the B a? °- f Rs - 17856 with interest is 

the nlainUff R b ro red ^ “ me ’ “ tUI the a®°unt due to 

mes t0 ovor Rs - 6 °.° 00 on the deed 
dated 14th January 1918 .” 

■ »Thf“ r u 0 - 1 p S rtIon the fragment is : 

and , ,8dec , reed against defendants 1 and 3 

and defendant 6 only with costs and Interest at the 

ZTZZu “VS? d a at0 fixed S heS 

d Siza h tr» 6r at Rs - 6 per cent - « till 

We have shown above that the prayer in the 
t recovery of Rs. 50.000 m account 

O 1918 a„Vf9WK-. ( V that 0n aortgagSK 
or 1918 and (2) that in respect of Rs. 17 885-13.3 

This plaint was nevor amended. We are of onininn 

that the lower Court meant to give the p °iintIfis a 

decree for Rs. 60,000 in respect of both the clalmt 

tWr D K V0r lnt f ndod thftt tb o plaintiffs should keon 
their charge of Rs. 17,885-13-8 alive. We are 
concerned to find out whether the order of the towtr 

WiiJiSi"" A - w - N - 22 ‘ 0h ""“ a ‘ 

A ”- 117 : 6 A - L. J. 62 : 1908 AWN 
_ 41 /Gaidar Husain v. Abdul Ahad. ' * 

3 ji 88 ] 2 T ° A. I. R. 1933 AU. 91 : 143 L O 33 • 

Fatima. L ' J ' 1029, Sher Pal Sin 8 h v- Mt. Aijaz 
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Court is correct or not. If the plaintiffs were 
aggrieved by the order of the lower Court they * 
ought to have come up in appeal or have filed a 
cross-objection. We have only to see whether the 
decree contains any clerical or arithmetical mistake 
or any error arising from any accidental slip or 
omission. We are clearly of opinion that there is 
no such mistake or error. Section 151 is also not 
applicable in our opinion. The amendment is not' 
necessary for the ends of justice or to preventabuse 
of the process of the Court. The rcspondents-appli. 
cants had a remedy by way of appeal or cross- 
objection. W r e see no force in this application for 
amendment of the decree. The appeal is dismissed 
with costs. The application for amendment is also 
dismissed. 


K.S./R.K. 


Appeal dismissed. 


T. P. Act. — 

(a) (’36) Mulla, Page 474 Note “Receipts in lieu 1 
of interest." 

(’34) Mitra, Page 473, Note 475. 

C. P C 

J. C , ) ,i ( ’x, 0, ,F hi J. a,Oy ’ °- 22 R - 3 ’ N - 11 Pt - 10. 

Page 925 Pts - < a > and (*>)• 

(d) ( 40) Chitaley, S. 152, N. 3 Pt. 16. 

(e pt 4 2 °i Cbitaloy ’ S ' 151, N> 1 Pt - 22 ! N. 4 
(’41) Muila, Page 476 Pts. (j) and (1). 
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Agarwal and Madeley JJ. 

Sheo Prasad and others — Appellants 

v. 

Emperor. 9 

Criminal Appeal No. 331 and Capital Sentence 
f 19dl t ! D f ided on 17th September 
S “ s - jud8 ”' b “‘- 

S r,m«»T‘ tneSS K in . the courso of bis evidence said 
ab ° Ut a dy ' Dg decla ™tion. This part of 
H?*- W . aS , n0t quite truo but il was not posi- 
V Va ‘ y shown *o be quite false. Further this ell 
d ^®. ^Parable from the rest of the evidence. 

tinn k l j e eTldence as to the dying doolara- 

s-w aa* 

(b) Evidence Act (1872), S. 118 — Child 

e*fml^| AdmiSSl ^ ility 0f cvidcnce — Tests for" 

° f administration 

? ^be evidence of a lad of 10 years is admissible 

■“r id f nce - evon thou 8 b no oath is administered to 
him as he is incapable of appreciating thesicnifiAo *° 

°k The re *l tests to see whether his 8 QvidAn°°- 
should be believed or not are how consiaS 
story ,s with itself, how it stands the twt if L b ® 
examination and how far it fits in 
Jj 38 evidence and the oircumstancea of * °* 
C36) 23 A.LR. 1936 P.C. 60, jST * $\gh\ 

(c) Criminal trial-Witnesses - Verael^’^ 

Witnesses being relatives of deceased~ 
ground for disbelieving them. d ' he,d *><> 
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The report about the occurrence was made with¬ 
out any delay and the witnesses were mentioned 
in it : 

Held that the mere fact that the witnesses were 
relatives of the deceased was no reason for dis¬ 
believing them. [p i 95 tf] 

(d) Criminal trial — Evidence — Witness 
making contradictory statements — Duty of 
Court. 

\\ here a witness has made contradictory state¬ 
ments in the committing Magistrate’s Court and 
the Sessions Court, the Court can apply its mind 
to discover which of them is true instead of dis¬ 
carding them altogether : (’34) 21 A.I.R. 1934 Oudh 
507, Bel. on. [P 196d] 

(e) Criminal trial—Witness — Person men¬ 
tioned in first information report not produced 
—Inference. 

b From the fact that a person who was alleged to 
have raised an alarm in the first information re¬ 
port was not produced, no inference can be drawn 
by reason of his non production. [P 196c] 

(f) Criminal trial—Accused—Accused failing 
to prove their innocence—Effect. 

Where murder has taken place after sun-rise in 
a village where the accused live, though it is not 
for the accused to prove how the man was murder¬ 
ed, the fact that the accused could not produce any 
evidence to show that they were innocent can be 
taken into consideration :(’34) 21 A.I.R. 1934 Oudh 
401, Bel. on. [P 196e] 

(g) Penal Code (1860), S. 300 —Murder or 
minor offence —Murder held proved—Enlarge¬ 
ment of spleen made no difference. 

Accused inflicted several injuries on the deceased 
c with lathis and spear. It was proved that the ac¬ 
cused continued to l»eat the deceased even after he 
had fallen, and that the deceased died almost im¬ 
mediately : 

Held that the accused intended to cause such 
bodily injury as was likely to cause death and were 
guilty of murder : 35 All. 560, Bel. on ; (*39) 26 
A.I.R. 1939 Oudh 49; (’39) 20 A.I.R. 1939 Oudh 
254 and (’29) 16 A.I.R. 1029 Lah. 456, Dislxng.; 
(’351/22 A.I.R. 1935 Oudh 381, Expl. [P 196j7,fc; 

P 197c] 

Held further that the fact that the spleen of the 
deceased was enlarged made no difference as to the 
guilt of the accused because the other injuries 
clearly showed their determination to cause the 
death of the deceased. U* *96/1J 

(h) Penal Code (1860), S. 302 — Sentence — 
Persons acting under influence of another. 

d Where only one accused was mainly responsible 
for the murderous assault and the other accused 
who were his relatives joined him under his in¬ 
fluence * 

Held that the ends of justice would be met if the 

other accused were sentenced to transportation for 

life only : 35 All. 506, Rel. on. [I 19 <cJ 

Dr. J. N. Misra and II. G. Wal ford; andH. F. 
Bahadurji and J. P. Asthana — for Appel¬ 
lants; and Appellant 3, respectively. 

^Issisfanf Government Advocale-lor the Crown. 

MADELEY J. -This is an appeal by four persons 
Sheo Prasad, Hausila, Gauri Shankar and Harihar 
Dat who have been convicted by the learned Civil 
and Sessions Judge of Bara Banki under S. 302, 
Penal Code, and sentenced to death for the murder 
of one Beni Madho in village I’alia Harcbandur 
police station Subeha at about 8 A. M. on L4tb 


Sheo Prasad v. Emperor (Madeley J .) A. I. R. 


January 1941. The reference for confirmation of 
the sentences of death are also before us. Sheo ® 
Prasad is a collateral of Hausila, one sister of Sheo 
Prasad is married to Gauri Shankar and another 
to Harihar Dat. Rotb Gauri Shankar and Harihar 
Dat were living with Sheo Prasad when this occur¬ 
rence took place, Gauri Shankar for about a month 
and Harihar Dat for about four years. Gauri Shan¬ 
kar is a resident of Matbagaon, police circle Sheo- 
ratanganj, District Rae Rareli and Harihar Dat of 
Kuhva Sipaiba, police station Mawai, District Ram 
Banki. The prosecution case is that about a month 
before this occurrence, a theft took place at the 
house of Sheo Prasad accused who is a neighbour 
of Beni Madho and during the investigation by the 
police he suspected Beni Madho. He was accor¬ 
dingly sent for by the investigating officer and 
pressure was put upon him. It is said that the 
deceased had an altercation with the accused some 
four days before the occurrence and that owing to f 
the enmity which the accused had against the de¬ 
ceased, they assaulted him on the morning of 24th 
January at about 8 A. M. when he was basking in 
the sun in the village near a place called Ilardeo ka 
Asthan, Gauri Shankar with a lathi to which a 
spearhead was attached and the other three accused 
with lathis. Atnbika a lad of ten years, the sister’s 
son of Beni Madho and Jag Prasad grandson of 
Beni Madho were also with him and raised an 
alarm that Beni Madho was being killed. On hear¬ 
ing the alarm Gaya Prasad, Mt. Bam Dasi, Puttar, 
Tirbeni, Babu and Channu turned up hut the 
accused continued to heat the deceased till they 
were quite near. Gaya Prasad, brother of the de¬ 
ceased thought that Iieni Madho was dead and so 
he went to call the chaukidar and on his return be 
left the chaukidar in charge of the dead body and 
himself went to the police station to make a report. y 
During his absence Beni Madho was removed to 
his house where he named the accused as his assai¬ 
lants, but as he died shortly afterwards so they 
removed him again to the scene of the occurrence. 

The police station is two miles from the place of 
occurrence and the report was made on 24th Janu¬ 
ary 1941, at 9.30 A. M. S. Ali Imam station ollicer 
Subaiha wrote the report and reached the place at 
about 10.40 A. M. Ho states that he tried to find 
out the accused but they had run away from the 
village and surrendered themselves in Court one or 
one and a half months after the occurrence a ter 
proceedings under Ss. 87 and 88 had been taken 
acainst them. Sheo Prasad stated before the Ses¬ 
sions Judge that he went to ease himself in the 
morning before sun rise and then he found Bern 
Mad ho lying dead and his mother and brother by & 
his side. He stated that he had been implicated 
because he suspected Beni Madho for having com¬ 
mitted theft at his house. Hausila denied having 
committed the offence and stated that the witnes¬ 
ses were giving evidence against him on account ol 
enmity. Gauri Shankar stated that was in 1 ili- 
bhit on the date of the occurrence and Harihar Hat 
that he was in Kotwa. Captain K. I. Sinha, Civ I 
Surgeon of Bara Banki held a post-mortem 
nation on the body of Ben. Madho on 26 th January 
1941, at 9.50 A. M., and found the following m 

iU ^j A cut wound r* 

the left of the mouth. (2) Cut wo “" d st ^ be ,^ c * t 
on the left side of top of head. (3) Mat be 

wound i**i*xl" on the one S above 

(4) Stabbed cut wound 1 xj a 7 r4 7 x4 7 on 

injury No. 3. (5) Stabbed cut wound J J on 

the outer lower part of the right a 
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bruise 3 7 xl* near No. 5. (6) Stabbed cut wound 
l/3*x£"xi v ’on the back of left forearm, 3.J' 7 above 
the wrist. (7) Stabbed cut wound J"xJ"x3 / on the 
back of the left forearm. 3" below the elbow. (8) A 
stabbed cut wound f"xj"xj v on the inner and 
lower part of the right leg. (9) Bruise T'xJ ' oval 
on the left side of the check bone. (10) Bruise 
4$"x3" on the left side of lower part of chest and 
against back part. (11) Bruise G.V'xJ" on the outer 
part of left thigh and buttock. (12) Bruise 3.J*xJ' 
on the outer upper part of the left leg. There was 
also a contused wound li 7 x}' / xl 4 5' / on the upper 
outer part. (13) Bruise 4*xj* on the left leg dis¬ 
tant to the middlo part. (14) Bruise (swelling) 
4"x3" on the outer back part of left foot. (15) Con¬ 
tused wound J"xl/5"xl/5'' on the outer side of 
left ankle. (16) Contused swelling of right arm 
elbow and fore-arm with an area of 13 v x4 7 of clot¬ 
ted and extravasated blood. (17) Similar area of 
° ll"x5" was present on the left leg with slight 
swelling. (18) Contused swelling of the left forearm 
with similar area of 8"x2$" on the back side with 
fracture of the shaft of the inner bone of the fore¬ 
arm in the lower one-third. There was also a loose 
piece of this broken bone j"x$"xl/3". (19) Con¬ 
tused swelling with similar area with clotted and 
extravasated blood 7*x4" underneath on the left 
side of back and outer part on the side of left chest 
lower part. There was also a fracture of the 
seventh, eighth, ninth and tenth ribs. Seventh rib 
was broken on the outer front part and eighth, 
ninth and tenth on the side part. There was clot¬ 
ted and extravasated blood in an area 6'x2 7 to 
four inches at this side. (20) There was clotted 
and extrvasated blood 4 </ x2J r on the inner part of 
the chest wall where ribs are fractured. (21) Cor- 
e responding to injury No. 2 there was a slight cut 
on the left side of skull bone. (22) Brain and the 
membranccs were (a) congested, (b) base of left 
lung was congested, (c) spleen was ruptured in 
four parts, (d) weight 9 oz. and of larger size, viz., 
7"x4}' / xli' , l ( e ) middle line rupture was through 
and through, others were 3 to 6 inches in length 
and i to A inch wide and \ inch deep, (f) there 
was fluid and clotted blood 3 lbs. in the abdomen 
cavity. 

Death, in the opinion of the doctor, was caused by 
shook which was due to internal and external 
bleeding and multiple injuries. Multiple injuries 
also included rupturo of the spleen which was en¬ 
larged. Eleven witnesses were examined in this 
cose by the prosecution. The first four are Gaya 
Prasad brother of the deceased, Ram Dasi his 
mother, Ambika Prasad sister’s son of the deceased 
, and Jag Prasad also a relative of the deceased. The 
others are Tirbeni, his cousin Puttur and Channu 
and the latter's uncle Babu. These are eye-wit¬ 
nesses. The remaining witnesses are S. All Imam 
the investigating officer and one Bhondu. Bhondu 
was mentioned in the ohargo sheet submitted by 
the police but he was not examined before the 
Committing Magistrate. He was examined last of 
all by the Sessions Judge but ho did not state any. 
thing in favour of tho prosecution. The learned 
Judge has disbelieved the story that Beni Madho 
was after the assault taken to his house and there 
he mado a dying declaration in which he named 
the appellants because had this been so, the fact 
would have boen mentioned in the first informa¬ 
tion report. He accepted the suggestion made on 
behalf of the accused that the investigating officer 
'had tried to improve the prosecution case by ad¬ 
ding evidence of something in tho nature of a 
dying declaration to tho direot evidence of eye-wit¬ 


nesses bnt he was of opinion that the fact that the ^ 
witnesses bad tried to prove this dying declaration 
was not sufficient to discard their evidence as a 
whole. 

The making of the dying declaration may be 
very doubtful but it cannot be said that it has 
been positively shown that the story is quite false ; 
so we see no reason to discard the evidence of the 
witnesses simply on the ground that they have 
stated about the dying declaration also. It was 
held in 10 O.W.N. 482* that it is generally unsafe 
to apply the doctrine falsus in uno falsus in 
omnibus to the evidence of witnesses in this coun¬ 
try. This is not a cose in which falsehood cannot 
be separated from truth. The dying declaration 
maybe discarded and other evideuce acted upon. 

It is also not a case in which the witnesses have 
spoken patent and palpable falsehoods. In 11 
O. W. N. 1269,'- it was observed that the principle , 
falsus in uno falsus in omnibus if carried to its ' 
logical end, would bring tho administration of 
justice in this country to a standstill. 

The first point which is very material in our 
opinion for deciding this case is the time when 
this assault was made. (After considering the evi¬ 
dence on this point, his Lordship held that the 
time of tho occurrence was one or two ghriris after 
day break. His Lordship then, after examining the 
evidence, held that there was enmity between the 
deceased and Sheo Prasad and that there was a 
motive for the accused to commit the assault. The 
judgment then proceeded.) It CAn be said that oil 
account of enmity there was a motive for Gaya 
Prasad to make u false report against the accused 
but as said above we cannot believe that he would 
have let off the real culprits only to satisfy bis 
grudge against the accused. The report was mado g 
without any delay and tho witnesses were men¬ 
tioned in it. The fact that the four witnesses, Gaya 
Prasad, Ram Dasi, Ambika Prasad and Jag Prasad 
are relatives of the deceased is no reason for dis¬ 
believing them in the circumstances of this case. 

It is said that Gaya Prasad stated that it was 
not true that his brother had a janeo(sacred thread) 
on bis ear, a fact admitted by Jag Prasad before the 
Sessions Judge and by Ambika bofore tho Com¬ 
mitting Magistrate. Wo think this discrepancy is 
not material. It is argued that the prosecution wit¬ 
nesses wanted to conceal the fact that the accused 
had gone out for easing himself very early in the 
morning and as janeo is put on the ear when one 
goes to ease himself, Gaya Prasad wanted to con- 
ceal the fact that his brother had a janeo on his 
ear. Wo do not think that that was tho object of 
Gaya Prasad. Ambika the own sister's son of Gaya ; 4 
Prasad and who is absolutely under his influence 
has admitted that Beni Madho had gone to easo 
himself and so does Jag Prasad. It is not always 
the case that villagers go out to ease themselves 
very early and oven if it bo so, this assault took 
place after the deceased had come back after easing 
himself and was basking in the sun. Ram Dasi 
states that ho had gone out with his cattle. This 
discrepancy is not material in our opinion. Her 
statement is criticised on tho ground that there is 
a note of the Sessions Judgo that she is obviously 
incapable of running or oven walking fast on aooount 

1. (’88) 20 A. I. R. 1933 Oudh 269 : 146 I. C. 452 : 

35 Cr. L. J. 58 i 10 O. W. N. 482, Ohhotey Lai v. 
Emperor. 

2. ('34) 21 A. I. R. 1934 Oudh 507: 162 I. C. 831 : 

86 Cr. L. J. 86 : 11 O. W. N. 1269, Emperor v. 
Ram Lai. 
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of old age. Her statement is that when the alarm 
was raised that Beni Madho was being killed she 
and Gaya Prasad rushed to Hardeo ka Asthan.She 
may be incapable of running ordinarily but she 
might have, on hearing that her son was being 
killed. The evidence of Ambika is criticised on the 
ground that no oath was administered to him. He 
being a lad of ten years of age and incapable of 
appreciating the significance of oath, it was not 
necessary to administer oath. That the evidence of 
such a boy is admissible in evidence, is clear from 
the provisions of Act 39 of 1939. Reliance is also 
placed on a note made by the learned Sessions Judge 
that the boy gave most of his evidence in a mecha¬ 
nical way as if repeating a lesson and that he was 
an intelligent boy capable of repeating a story which 
might be put into his mouth. Their Lordships of 
the Privy Council made the following observation 
in 1936 O.W.N. 38.3 

"Evidence substantially true not infrequently 
assumes too perfect a form and witnesses such 
as children not infrequently get a story by heart 
which is nonetheless a true story. The real tests 
are how consistent the story i9 with itself, how it 
stands the test of cross-examination and how far it 
fits in with the rest of the evidence and thecircum- 
stances of the case.’* 


Applying these tests, we see no reason to dis¬ 
believe the evidence of this witness. Then there is 
also the evidence of Jag Prasad. These four wit¬ 
nesses are no doubt relatives of the deceased but 
we do not think it proper to discard their evidence 
on this ground only. There is also the evidence of 
the witnesses Puttur and Tirbeni who are cousins. 
Puttur states that there was a dispute between him 
and Tirbeni on one side and Sheo Prasad on the 
other and that Sheo Prasad gave out that they were 
selling cows. Puttur and Tirbeni as shown above 
both appear to have been won over. Gaya Prasad 
no doubt stated that he did not dine with Tirbeni 
and Puttur but it does not necessarily follow that 
it was on account of enmity between them. Much 
reliance cannot bo placed on the statement of Put¬ 
tur about the dispute between him and Tirbeni on 
the one side and Sheo Prasad on the other. Tirbeni 
stated in examination in chief that all the four 
accused had assaulted Beni Madho. In cross-exa¬ 
mination he volunteered that the assailants of Beni 
Madho had partially covered their faces with cloth. 
This statement of Tirbeni made in cross-examina¬ 
tion does not appear to be true. Puttur’s statement 
in the Committing Magistrate’s Court was brought 
on the record in the Sessions Court. There he stated 
that he identified all the four accused and did not 
state as he stated in the Sessions Court that ho 
could not fully identify them. There are two state¬ 
ments of witness and there is no reason why wc 
should not apply our minds to discover which of 
them is true. In doing so we are supported by the 
view taken in 11 O.W.N. 12G9.2 We are of opinion 
that the statement made by Puttur before the Com¬ 
mitting Magistrate was true. 

It is said about Channu that he was the plough¬ 
man of Beni Madho at the time of this occurrence. 
Gaya Prasad admits so much that he used to work 
for him. Babu witness admits that Channu was 
Gava Prasad's harwah (ploughman) for fifteen or 
sixteen days only. We see no reason to disbelieve 
Babu and Channu on account of the latter having 
worked for a few days at the place of Gaya Prasad. 

3. (’36) 23 A.I.R. 1936 P.C. 60 : 160 I.C. 45 : 1936 
O.W.N. 38 (P.C.), Bhojraj v. Sita Ram. 
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“.u P r ? secution Mse though 

mlmit t d - pr ° Te al,£ence Babu be bad \o 
admit bis presence later. Babu a | s0 supports the 

some M«t° n Ca f e - f h 1 Se Wltnesse 3 also have made 
‘ statements which are not true about tbedyin- 
eclaration but as stated above this is no reason for 

n ' k,n ?, 1 ' he "' or « n y other witness. Reliance is 

p aced on the fact that one Kishun Dat Lain was 
alleged to have raised an alarm in the first infor- 
inution report but he was not produced. No infer¬ 
ence can be drawn by reason of his non-production. 
>\e have held above that the murder took place 
in village Palia in which there are two hundred 
houses after the sun had risen. The accused have 
not been able to produce any evidence to show how 
Beni Madho was killed. True it is not for the 
accused to prove how the man was murdered but 
the fact that the accused could not produce any 
evidence to show that they were innocent can be 
taken into consideration. This was so held in 1934 
O.W .N. 909.* We are of opinion that the appellants 
beat the deceased, three with lathis and one with a 
spear and caused his death. 

There is also the fact that the accused had 
absconded. The Sub-Inspector stated that he tried 
to find out the accused on the day after the occur¬ 
rence but they lmd run away from the village and 
they surrendered themselves in Court one or one 
and a half months after the occurrence and that 
proceedings under Ss. 87 and 88, Criminal P. C., 
were taken against them. No doubt there ought to 
have l»een more evidence about absconding such as 
that nl>out the service of proclamation, etc., and 
the accused ought to have been asked to explain it 
but two of the accused Sheo Prasad and Hausila 
were admittedly in the village in the morning after 
the occurrence and the Sub-Inspector was not cross- 
examined on this point. The accused were examined 
after the statement of the Sub-Inspector and they 
were asked "Have you anything else to say" but 
they did not explain their alleged absconding. We 
are of opinion that it is proved that all the accused 
attacked Beni Madho and ho died instantaneously. 

The next point for our consideration is whether 
the accused arc guilty of the offence under S. 302 
or of any minor offence. Considering the numerous 
injuries which the deceased had, especially Nos. 1, 

2 and 19, we are of opinion that the accused in¬ 
tended to cause such bodily injuries as were likely 
to cause the death of Beni Madho. The evidence of 
Tirbeni shows that the accused continued to beat the 
deceased even after he had fallen. This also shows 
their determination to kill him. He was attacked 
not only with lathis but also with a spear and 
died, if not instantaneously,almost instantaneously, j 
It is argued that the deceased could not have died 
instantaneously after receiving the injuries men¬ 
tioned in the post mortem report but there is noth¬ 
ing to support this argument. The fact that the 
spleen of the deceased was enlarged makes no differ¬ 
ence as to the guilt of the appellants because the 
other injuries clearly show their determination to 
cause the death of Beni Madho. In 35 All. 560 
five men beat two persons Sheo Ratan and Madliwa 
with lathis. Sheoratan’s breast bone was fractured 
and an injury was caused to the pericardium. There 
was no wound on the head but 6till the accused weic 
convicted under S. 302, Penal Code. 

4. (’34) 21 A.I.R. 1934 Oudh 401 : 151 I. C. 179 : 
35 Cr.L.J. 1244 : (1934) 11 O.W.N. 909, Gnncsh 

Bakhsh Singh v. Emperor. , oor - 

5. ('13) 35 All. 560 : 21 I.C. 100o : 11 A.L.J. 926. 
14 Cr.L.J. 685, Emperor v. Hanuman. 
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The learned counsel for the appellant has relied 
a on three rulings of this Court and one of the Lahore 
High Court. The first case is 1939 O.W.N. 7® in 
which death was caused by a single blow with a 
lathi and the other injuries on the body did not 
indicate a determination to beat the deceased to 
death. In this case the numerous injuries clearly 
show an intention to beat the man to death. In 
1939 O.W.N. 662,7 the Allahabad case in 35 Ail. 
560 & was distinguished on the ground that it was 
not proved that the deceased in the former case was 
beaten after he bad fallen down. In the present case 
the man was beaten even after he bad fallen down, 
till ho died. Another case cited is 1935 O.W.N. 
343.® This was an appeal by Government. In that 
case there wore eight injuries which included threo 
contused wounds on the head and the fracture of 
three ribs. The lower Court had convicted under 

S. 325. The learned Judges of this Court in appeal 
by the Crown did not consider whether it was a 
case under S. 304 or S. 302 but held that it was at 
least a case under S. 304. They remarked : 

“We have no hesitation in holding that the ac¬ 
cused in the present case knew that they were 
likely to cause the death of the deceased and that 
the actual injuries, twenty-four in number, in¬ 
flicted by them show that they clearly, intended to 
inflict such bodily injuries as were likely to cause 
death." 

If they intended to cause such bodily injuries ns 
were likely to cause death, they were guilty under 
S. 302. This case does not help the appellants. 

The Lahore case is reported in 30 Cr.L.J. 368.® 
In that case the medical evidence showed that the 
injuries were caused by a weapon like a sota and 
that only one injury could have been caused by the 
back of a hatchet. There was also the fact that one 
of the accused though armed with a hatchet struck 
only with the back of it. Each case depends upon 
its own circumstances. In the present case, we are 
clearly of opinion that the accused intended to 
cause such injuries as were likely to cause death. 
We arc therefore of opinion that the accused are 
guiity of an offence under S. 302. It appears that 
Sheo Prasad was mainly responsible for this assault 
and that the other accused who are his relatives 
joined him under his influence. Under these cir- 
cumstances we think the ends of justice will be met 
if the accused Harihar Dat, Hausila and Gauri 
" re sentenced to transportation for life 
in 35 AH. 506,10 the accused was 

SfVr? m “ tter b ? hls two elder brothers and 
the High Court sentenced him to transportation for 

W °L infl'eting the death sentence. We 
accordingly affirm tho conviction of the appellants 
under S. 302, Penal Code, and also confirm the 
sentence of death passed on Shoo Prasad. We how- 

6 . (’39) 20 A.I.R. 1939 Oudh 49 : 179 IC 338 ■ 

187 ' M Luck. 878 : 1939 O. W.‘ X. V. 

Zahid Khan v. Emperor. 

7, (*39) 26 A.I.R. 1939 Oudh 254 : 183 I C • 

Emperor^* ™ 8 1939 aW - N ’ 662 ’ Bba ^ ati 

1036 Oudl » 381 : 164 I.O. 808 : 

86 Cr.L.J. 573 : 1936 O.W.N. 343 : 11 Luck. 51, 
Emperor v. Sat Narain. 9 

*6 A.I.R. 1929 Lah. 466 : 114 IC 704 • 
30 Cr.L.J. 368 : 30 P.L.R. 171, Yara v. i^ror'. 

85 A » ’ 606 : 21 LC - 663 : 11 A.L.J. 804, 
Emperor v. Bam Newaz. ’ 


ever reduce the sentences of the other three appel¬ 
lants to transportation for life. a 

K.S./R.K. Order accordingly. 

Criminal P. C. — 

(a) (’41) Chitaley, S. 367, N. 6 Pt. 14. 

(c) (’41) Chitaley, S. 367, N. 6 Pt. 12. 

(d) (’41) Chitaley, S. 367, N. 6. 

(e) (’41) Chitaley, S. 154, N. 9 Pt. 11. 

(’41) Mitra, Page 463, N 481. 

(I) (’41) Chitaley, S. 256, N. 10 Pt 9. 

Penal Code — 

(g) (’36) Ratanlal, Page 691 Note : “With the 
intention of causing death." 

(’36) Gour, Page 975 Pt. 1. 

(h) (’36) Ratanlal, Page 744 Pt. 2 and Pago 754 
Pt. 6. 
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Agarwal j. 

Gur Charan — Plaintiff — Appellant 

V. 

Ram Chandra Singh — Defendant — 

Respondent . 

Second Appeal No. 364 of 1938, Decided on 29th 
October 1941, against order of Civil Judge, Rae 
Bareli, D/- 9th September 1938. 

Mortgage — Suit on Parties — Proper and 
necessary—Suit against one of heirs of mortga¬ 
gor of joint Hindu family not representing 
others — Other heirs impleaded after expiry of 
limitation—Suit should be dismissed in toto. 

There is a distinction between “necessary party" 
and “proper party." A “proper party" is not neces- q 
sarily a necessary party and he may bo impleaded 
even after the expiry of tho period of limitation 
but a person who is a necessary party must bo im¬ 
pleaded within the period of limitation and if ho is 
not, theentire suit fails. If a suit is brought against 
one of the several heirs of a mortgagor of a joint 
Hindu family and tho other heirs are impleaded after 
tho expiry of tho period of limitation, tho suit 
against tho heirs subsequently impleaded would bo 
barred by timo unless it can be shown that those heirs 
wero represented by tho person against whom tho 
suit was originally instituted within timo : (’36) 23 

A ; l 98 ,® A J L 94 ’ ^ l - on : 20 Bom. 338 and (’30) 

19 iL°, Mad ‘ 930 ’ Cl*) 2 A. I. R. 

1916 Bom. 272 and (’35) 22 A.I.R. 1935 Mad. 737, 

Not f° lL [P 198a,g] 

And where such person does not represent the 
otters a decree cannot be passed even as against the h 
person impleaded within limitation os no decree 
can bo passed without affecting tho rights of tho 
absent parties and thereforo tho suit cannot pro- 

*^ e * r . absonce an(l should be dismissed in 
toto : ( 22) 9 A.I.R. 1922 Pat. 651, Pel. on. [P198/] 

Rajeshtoari Prasad — for Appellant. 

JUDGMENT. — This second appeal arises out 
of a suit brought by tho plaintiff.appollant for tho 
recovery of Rs. 626-8-0 on tho basis of a 
deed dated 17th February 1922 exeontt^ & 8 ° 
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A.I.R. 


Pratap Singh had not been made a party. Bhan 
a Pratap Sintrh was then made a party bat 'this was 
after the expiry of the period of limitation. 

Both the Courts below have dismissed the suit on 
the ground that it was barred by limitation. The 
plaint iff wanted to rely on a promissory note dated 
13th June 1926, to enlarge the ordinary period of 
limitation but it has been held by both the Courts 
below that it has not been shown that the promis¬ 
sory note was executed in lieu of the interest of the 
bond in suit as alleged by the plaintiff. The point 
which I have to consider is whether or not the suit 
is barred by time. The learned counsel for the 
appellant has relied on 20 Bom. 338,1 39 Bom. 
729,2 a. I. R. 1930 Mad. 9303 and 159 I. C. 129.-* 

In 20 Bom. 338, 1 the mortgagee had obtained a 
decree for sale against one of several heirs of the 
mortgagor and the property was sold. The heirs 
b who were not parties to the suit then brought a 
suit to redeem the mortgage on the allegation that 
the sale was not binding on them. It was held that 
thev could not do so and they were bound by the 
decree for sale. In A. I. R. 1930 Mad. 9303 also, 
property had been sold in execution of a decree 
obtained against the widow of the deceased debtor 
and it was held in the suit brought by the legatees 
of the deceased debtor that the decree obtained 
against the widow was binding on them. These 
cases are distinguishable from the present one. 

In 39 Bom. 729, 2 the mortgage suit was brought 
against the only son of the deceased mortgagor and 
the widow and two daughters of the deceased were 
made defendants, alter the expiry of the period of 
limitation. It was held that the suit was not bar¬ 
red by time against any of the defendants. In 
159 I. C. 129,* a suit was brought against the 
c widow of the debtor and bis daughter and grandson 
were impleaded after the expiry of the period of 
limitation but it was held that the whole suit was 
within time. I regTet I am unable to follow these 
last two cases. The Bombay High Court itself in 
43 Bom. 575 s did not agree with the view laid down 
in 39 Bom. 729 2 that the mortgage decree obtained 
against one of several heirs of a Mobamedan would 
bind the other co-heirs. The Allahabad High Court 
in A.I.R. 1936 All. 94® expressly dissented from 
ihe view taken in 20 Bom. 338* and 39 Bom. .29.- 
lt was held that where in a suit by a creditor, cer¬ 
tain persons are impleaded as defendants a- being in 
possession of property belonging to the debtor and 
onlv one of them is impleaded within the period of 
limitation, while the others are joined after such 
period the mere fact that one of them is impleiu.ed 
within time does not warrant the I^ lu £ * 
d decree against the others and the decree obtam^ 
against the one cannot therefore be executed against 
the assets of the debtor in the hands of the other*. 
I agree with the view of the Allahabad High Court 



3 ka ( r .'r 0 fl7 1 “'930 Mad. 930 : 129 I C. 469 : 
54 Mad! 212 : 60 M. L. J. 97 . Chaturbhu, Doss 


Kushaldoes & Sons v. Rajamanicka Mudaii 

4. (’35) 22 A. I. R. 1935 Mad. 737 : 159 I. C. 129. 
S A SKTl* : 51 I.C 223 : 43 

^ 575 2 , ^X^.369, Shahasaheb v. Sada- 

6M*36 S )2?f A.I.R. 1936 All. 94 : 160 I.C. 1030 j 33 
All. 594 : 1936 A.L.J. 431. Manm Gir v. Amar 
Jati Chela. 


and am of opinion that if a suit is brought against 
one of the several heirs of a mortgagor and the other e 
heirs are impleaded after the expiry of the period of 
limitation, the suit against the heirs subsequently 
impleaded would be barred by time unless it can be 
shown that those heirs were represented by the per¬ 
son against whom the suit was originally’instituted 
within time. It has to be seen whet her defendant 2. 
Bhan Pratap Singh, was represented in this case by 
Ram Chandra against whom the suit was originally 
instituted; Ram Chandra is the nephew of Bhan 
Pratap Sineh and it was neither alleged nor proved 
that Ram Chandra was the manager of the family. 

In fact he being a minor could not represent the 
family. It cannot therefore be said in this case that 
Bhan Pratap Singh was represented by Ram Chandra. 

I do not agree with the contention of the learned 
counsel for the appellant that in every case one of 
the several heirs of a mortgagor represents the 
others. * 

It has also been argued that in any case the suit 
ought to have been decreed against the interests of 
Ram Chandra in the property and reliance is placed 
on O. 1, R. 9, Civil P. C. Under that rule no suit 
can l>e defeated ly reason of misjoinder or non¬ 
joinder of parties. Order 34, R. 1. Civil P. C., pre¬ 
scribes that all persons having an interest in the 
mortgaged property should be made parties to the 
suit and this rule is subject to the provisions ofO. 1, 

R. 9. But if no decree can be passed without affect¬ 
ing the rights of the absent parties the suit cannot 
proceed in their absence and should be dismissed in 
toto. This view was held in 2 Pat. 175.' It was 
observed by Dawson-Miller C. J. in that case that 
a suit to recover property against cosharers all of 
whom are jointly interested cannot proceed in the 
absence of one or more of them. In a joint Hindu ,j 
family all the members are interested in every inch 
of the joint property and no member can say that 
he has a specific share in it. Bhan Pratap Singh 
had therefore an interest in eVery portion of the 
joint family property and so the suit could not pro¬ 
ceed against anv portion of the joint family property 
without his being made a party. There is a dist.nc- 
tion between ‘necessary party’ and.‘proper party. 

A ‘proper party* is not necessarily a necessary party 
and he may be impleaded even after the expiry of 
the period of limitation but a person who is a 
necessary party must be impleaded within the 
period of limitation and if he is not, the entire suit 
fails. Bhan Pratap Singh was a necessary party in 
this case. 

It is said that the plaintiff was not aware of the 
presence of Bhan Pratap Singh but mutation was 
effected in favour of Bhan Tratap Singh and Ram j t 
Chandra and so if the plaintiff bad exercised some 
diligence, he would have ascertained that the pro- 
nertv was held by the two persons. In my opinion, 
it does not make any difference whether the plain¬ 
tiff knew of the existence of Bhan Pratap s,D « h . 
not. I agree with the lower Courts that the entm 
suit ought to fail. The plaintiff rel.es omIhe pro- 
missorr note to prove an acknowledgment but it 
has been held by the lower Court that nownneiion 
between the promissory note and the mor gag 
toS h.s 
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Singh. 
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my opinion. I have to see whether the decree passed 
a by the lower appellate Court is correct or not and it 
was in my opinion correct. The appeal fails and is 
dismissed. No order as to costs as the respondent 
is absent. 


K.S./R.K. 


Appeal dismissed. 


Q p Q _ 

( 40) Chitaley, O. 1 It. 10, N. -41 Pt. 4. 
(Ml) Mulla, Page 520 Pt. (v). 

Lim. Act— 

(’42) Chitaley. S. 22, N. 17 Pts. 0 and 10. 
( 38) Itustomji, Page 461 Pts. 1 and 3. 


A. I. R. (29) 1942 Oudh 199 

Bennett and Madeley J.J. 
Sardar Jitendra Singh — Appellant 
b v. 

Alliance Bank of Simla , Ltd. (in liquid 
dation), Objector and others — 

Respondents . 

First Appeals Nos. 104, 124, 127 and 133 of 1933 
and Nos. 51 and 52 of 1939, Decided on 9th 
December 1941, against order of Special Judge of 
First Grade, Khas, D/- 19th July 1938. 

(a) Civil P. C. (1098), S. 11, Expl. 6—Appli¬ 
cability. 

Section 11, Expl. 6 will not apply where a plain¬ 
tiff claims a right for himself, though the right 
may be common to others also. The case of a near¬ 
est reversioner suing a Hindu widow to set aside an 
alienation by her is a special case, and does not 
affect the general principle that one person will not 
c represent others in litigation unless it is expressly 
stated that he is litigating in a representative capa¬ 
city and the provisions of O. 1, R. 8, Civil P. C., 
are observed : (’35) 22 A.I.R. 1935 Lah. 537; (’37) 
24 A.I.R. 1937 Lah. 425 and (’27) 14 A.I.R. 1927 
Mad. 645, Bel. on; (’25) 12 A.I.R. 1925 P.C. 272, 
Disling. (P 200c, d,c) 

(b) Civil P. C. (1908), O. 41, R. 20 — Parties 
not impleaded as respondents within limitation 
cannot be impleaded under O. 41, R. 20. 

Parties who were not impleaded ns respondents 
within the period of limitation prescribed for the 
appeal are not interested in the result of the appeal 
and cannot be impleaded subsequently under O. 41 
R- 20. [P log,,; p 200/] 

(c) U. P. Encumbered Estates Act (25 of 
1934), Ss. 45 and 10—Appeal under S. 45 — All 

d creditors who have preferred claims under S. 10 
are necessary parties. 

In an appeal under S. 45, all tho creditors, who 
had preferred claims under S. 10 in respect of the 
debts of the landlord applicant, are necessary par¬ 
ties. Consequently, the failure to implead persons 
who have obtained decrees against tho landlord 
under the Act within limitation is fatal to the 
appeal : (’41) 28 A.I.R. 1941 Oudh 580: (*42) 29 
A.I.R. 1942 Oudh 16 and (*41) 28 A.I.R. 1941 Oudh 
219 (F.B.), Bel. on. [P 199^; P 200/,A] 

M. Wasim and Akhlar Husain — for Appellant. 
Jackson and Sila Bam; B. B. Lal t Bhawani 
Shankar and Harnam Sunder Lai ; Sila 
Bam; and B. N . Shukla — for Respondents 1 , 
2, 4, and 13, respectively. 

™J U ? GMENT — In First Civil Appeals Nos. 104, 
124, 127 and 183 of 1938 and Nos. 51 and 52 of 


1939 the preliminary objection has been taken that 
the appeals must be dismissed because necessary 0 
parties have not been impleaded os respondents. 
These appeals arise out of proceedings under the 
Encumbered Estates Act, in which Sardar Sir 
Jogendra Singh was the applicant. The Alliance 
Bank of Simla was a creditor of the applicant and 
objected that the applicant had not included certain 
property in his application. This property was 
claimed by his sons Sardar Jitendra Singh and 
Sardav Iqbal Singh under a deed of relcaso dated 
28th September 1922. Their claims to this property 
were disallowed by the Special Judge (except as 
regards some moveable property) and these appeals 
arise out of orders passed by the Special Judge on 
their claims. Appeals Nos. 104, 124, 127, 133 and 
51 were preferred by Sardar Jitendra Singh and 
Appeal No. 52 by Sardar Iqbal Singh. The prelimi¬ 
nary objection is based on the fact that in each of 
these appeals certain persons who have obtained / 
decrees against the applicant iu tho proceedings 
under the Encumbered Estates Act have not been 
made respondents. Having obtained decrees they 
are interested in the maintenance of the decision 
given by the Special Judge on the claims of Sardar 
Jitendra Singh and Sardar Iqbal Singh to tho pro¬ 
perty referred to and therefore, it is argued, they 
should have been impleaded as respondents. Refer¬ 
ence has been made in support of this preliminary 
objection to certain recent Bench decisions of this 
Court, 1941 O.W.N. 9981 to which one of us was a 
party, and 1941 O.W.N. 1115.3 Reliance is also 
placed on a Full Bench decision of this Court in 
1941 O.W.N. 118 3 to which one of us was a party. 

In 1941 O.W.N. 9981 it was held that in an 
appeal under Sec. 45, Encumbered Estates Act, tho 
omission to implead some creditors who were origi¬ 
nally impleaded as parties to the application is a ^ 
fatal defect. It was further hold tbat parties who 
were not impleaded as respondents within the 
period of limitation prescribed for tho appeal are 
not interested in the result of the appeal and can¬ 
not be impleaded subsequently under O. 41, R. 20, 
Civil P. C. The decision that nil the creditors origi¬ 
nally impleaded as parties to the application must 
be impleaded in an appeal under S. 45 was followed 
in 1941 O. W. N. 1115.2 For tho appellants it has 
been contended that there are good reasons for not 
following the previous decisions of this Court and 
that we should be justified in referring tho question 
to a Full Benoh. 

Tho main points on which this contention is 
based are these. It is argued firstly that the rule 
laid down in tho previous cases that all persons 
impleaded in the application should bo impleaded 
in the appeal is not applicable because some persons ^ 
who wore not impleaded in tho application havo 
obtained decrees. It is submitted that on tho prin¬ 
ciple inherent in these decisions wo have to con¬ 
sider tho position of thoso who havo obtained 
decrees rather than of thoso who were originally 
imp eaded in tho application. Persons who were so 
impleaded and who have not obtained decrees are 
not interested in the matter, while thoso who wore 
not so impleaded but who have obtained decrees are 

*•(■**) A.I.R. 1941 Oudh 580 : 195 t n 701 . 

1116> Bishunftth v ft 

3 T 1941 0a<111 219 : 193 I 0 1*16 

Luok. 515 : 1941 O.W.N. 41R fp n f A t 

Abbas v. Safdar Jah Zahid Ali Mi£a B ' ’ Ghulam 
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S ^ n . d !? i‘. h “ h**? P 0 ^. out ‘. hat ships of the Privy Council in holding that Erpln. 6 

to b. 11 would apply in such a case observed • 
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° under sub-s. (3) of S. 11, Encumbered Estates Act 
the Special Judge shall determine all claims to pro 

*v*\%*4 ^ — j i. i.. it. __ l — __i:_ 
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perty alleged to be the property of the applicant 
before he proceeds to determine the amount due to 
any creditor under S. 14 and shall not pass any 
decree under that section until the expiry of one 
month after the determination of a claim under 
S. 11. It follows from this that when an appeal is 
preferred against an order under S. 11 theappellant 
may not be in a position to know who are the 
decree-holders. This is the position in some of the 
appeals under consideration where some creditors 
have obtained decrees under the Act in 1939, while 
the orders were passed under S. 11 in 1938 and 
appeals were preferred against those orders the 
same year. This, it is argued, constitutes a serious 
difficulty in applying the rule that all the decree- 
holders should be impleaded in the appeal. 

* The third objection is based on the provisions of 
Expln. 6 of S. 11, Civil P. C. This provides that 
where persons litigate bona fide in respect of a 
public right or of a private right claimed in common 
for themselves and others, all persons interested in 
such right shall, for the purpose of this section, be 
deemed to claim under the persons so litigating. 
With regard to this contention we may observe 
first of all that the principle applies expressly only 
for the purposes of deciding whether the matter is 
or is not res judicata and therefore it is not in 
terms applicable to the question now under consi¬ 
deration. We have, however, considered whether 
the principle should bo applied. We do not think 
that it should because when a creditor opposes the 
claim of another creditor to property alleged to be 
the property of the applicant in the proceedings he 
is not opposing the claim on behalf of other credi¬ 
tors, although the effect may betbat othercreditors 
will be benefited by his action. There are numerous 
authorities to the effect that tho explanation will 
not apply where a plaintiff claims a right for him¬ 
self, though the right may be common to others 
also. 

This principle was enunciated by the Lahore 
High Court in A.I.R. 1935 Lah. 537 4 5 * 7 and 18 Lah. 
629.5 In the latter case stress was laid on the 
necessity for observing the formalities required by 
R. 8 of 0. 1, Civil P. C., that is of giving notice of 
the proceedings to all persons interested in them. 
In A.I.R. 1927 Mad. 645* the Madras High Court 
held that where a party sets up his own individual 
right which happens to be common to himself and 
others he cannot be said to be litigating on behalf of 
the others. He must put forward the alleged ngbt 
not onlv on his behalf but on behalf of the others 
also; unless he does this he cannot be considered to 
be their representative. Against this view was put 
forward the case of a nearest reversioner suing a 
Hindu widow to set aside an alienation by her, but 
this is a special case. In 47 All. 883? thc.r Lord- 

4. (’35) 22 A.I.R. 1935 Lah. 537 : 157 I. C. 100G, 
Kishan Singh v. Mt. Partapi. 

5. (’37) 24 A.I.R. 1937 Lah. 425 : h5LC. 405 . 
I.L.R. (1937) 18 Lah. G29 : 39 P. L. R. 707, Mehr 
Mohammad Khan v. Adalat Khan. 

6 f’271 14 A I P. 1927 Mad. 645 : 101 I. C. ob : 
52 M. L. J. 641, K. Kudumban v. Venkatasubra- 

mania Aiyar. 

7. (’25) 12 A. I. R. 1925 P. C 272 : 91 LOWO: 
28 O. C. 352 : 52 I. A. 398 : 47 All. 883 (I .C.), 
Mata Prasad v. Nageshar Sahai# 


*' ---■-••■ft 'Iiuk UA 

w ** «uuiu apply in such a case observed : 

“But the spes (i. e. spes successions) is common 
to them all; so is the danger by the widow’s act 
against the interests of the reversioners. The right 
to sue to set aside that common danger is given for 
obvious reasons of policy and convenience to the 
person who. if the widow died at the moment, 
would take the estate. But the result favourable or 
otherwise, affects the reversioners as a l>ody.” 

This special case does not in our opinion affect 
the general principle that one person will not 
represent others in litigation unless it is expressly 
stated that he is litigating in a representative 
capacity and the provisions of R. 8 of O. 1 are 
observed. Fourtly reference has been made to tho 
provisions of O. 41, R. 4. These were considered 
in 1941 O. W. N. 998 1 where it was held that 
parties not impleaded as respondents within the f 
prescribed period of limitation are not interested in 
the result of the appeal and cannot be impleaded 
subsequently under this rule. Nothing has been 
said in the present case which would incline us to 
take a contrary view. In our opinion therefore the 
arguments which have been advanced against the 
preliminary objection have no force. If proceedings 
in objections of this kind are not conducted by ono 
of the creditors in a representative capacity it 
follows that other creditors wbo are equally in¬ 
terested in the result of the objection must be 
impleaded in an appeal. We have considered the 
objection to impleading only those named as credi¬ 
tors in the application or tho applicant’s written 
statement, and we agree that it is not sufficient to 
implead these, because persons not so impleaded 
may afterwards put in claims and obtain decrees. 
At the same time, ns wo have pointed out, it may g 
not be possible to implead all those who have 
obtained decrees. There is however one possibility 
which we think should cover all cases. Claims 
have to be preferred under S. 10 before notice is 
published under S. 11 and consequently it is known 
what persons have preferred claims in respect of 
debts against the landlord, and if all 6uch persons 
are impleaded it follows that all those who even¬ 
tually obtain decrees will have been impleaded in 
the appeal. 

We do not think that there is any serious objec¬ 
tion to the adoption of this course. No doubt it 
means that only potential decree-holders and not 
actual decree-holders will be impleaded, at least 
in some cases, but the same objection would also 
attach to the impleading of all creditors named in 
the application, apart from the additional objection 
in that case that the list of creditors may not be 
exhaustive. This appears to us to be the only sound 
working rule if all persons interested or likely to 
be interested in the subject-matter of tho appeal are 
impleaded as respondents. Since in each of these 
appeals some decree-holders have not been im¬ 
pleaded, it follows that all the appeals must fail and 
we dismiss them accordingly with costs. 

G.N./R.K, Appeals dismissed. 


Q p # C. _ 

(a) (-40) Chitaley, S.U.N.59 Pt. 7;S. 11, N. 63a 

(•41) MuUa^Page 66 Pt. (q); Page 70 Pt. (o). 

(b) (’40) Chitaley, O. 41 R. 20, N. 3 Pt. 9. 

(’41) Mulla, Page 1175 Pt. (b). 
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Agarwal J. 


Sarjoo and others — Plaintiffs — 

Appellants 

v. 

Jagatpal Singh — Defendant — 

Respondent. 

Second Appeal No. 175 of 1938, Decided on 14th 
October 1941, against order of Civil Judge, Sultan- 
pur, D/. 26th February 1938. 

(a) Evidence Act (1872), S. 68 — Attesting 
witness called but not proving execution — 
Execution can be proved by other evidence. 

Under S. 68 it is not necessary that an attesting 
witness should prove execution of a deed. It is suffi- 
^ cient that he is called and if he does uot recollect 
or denies the execution, the document can he prov¬ 
ed by other evidence. (p 2017*3 

(b) Registration-Registration operates from 
date oi execution. 

A document when registered operates from the 
date of its execution. Therefore a document which 
is executed prior to another comes into operation 
from date of execution even though it is registered 
after the later document is registered and prevails 
over the later document. [P 202a) 

P. N. Chaudhri — for Appellants. 

Mahabir Prasad — for Respondent. 

JUDGMENT. — This second appeal by the 
plaintiffs arises oat of a suit brought by them for 
possession of some trees and groves in three villages 
Bela Pachhim, Mitthanpur and Purwa Udayram. 
The plaintiffs' allegation was that they bad acquir¬ 
ed the property in suit by means of a deed of gift 
dated 30th October 1936, executed by thedefendant 
Maheshwar Panday in their favour and it was 
registered on 12th December 1936, and that defen¬ 
dant 1 had unlawfully taken possession of the 
plaintiffs’ share shortly before the institution of 
the suit. The suit was contested by defendant 1 and 
he pleaded that he had acquired the property in 
dispute, from Maheshwar Panday by means of a 
deed of gift dated 6th November 1936, which was 
registered on 6th November 1936, and that os his 
deed became complete before the plaintiffs' deed of 
gut was complete, they did not acquire any title. It 
was also pleaded that he was the owner of somo 
trees irrespective of Maheshwar Panday and that 
the suit was bad inasmuch as all the cosharers had 
not been made parties to it. 

Tbe learned Munsif held that Mahoshwar owned 
* 8b " e ‘ n V“» trees of the grove in snit except 
441/2 and 448 of Bela Paohhim and ho transferred 

niti j ha , r j V > ! a l ntifls by meana o( the deed of 
gift dated 80th Ootober 1936 and that defendant 1 

owned some trees in groves No. 1243 of Bela 

^ N ?' 12 *of ^rw a TJdayram. He also 

♦W a pli ‘ nti0a deed of gift was prior to 

that of the defendant and the defendant did not 

aT'Ja fu y U -}°. cnde f bls ei f ‘- He therefore 
decreed the suit for actual possession of one-half 

?>X e p‘“ ‘ be ‘rees except Nos. 441/2 and 448 of 

r e a f achhim and for joint possession of the trees 

SL - ?i« Cf t* P0Ve 1243 0f Bela Pft0h him and 
No. 125 °f Purwa Udayram. Defendant 1 appealed 

to the learned District Judge. He dismissed the 

appeal but held that as all the cosharere had not 

been made parties, the plaintiffs wore entitled only 

to a decree for joint possession. Defendant 1 has 

1942 0/26 ^ 


filed a cross-objection. His contention is that as all 
the cosbarers were not made parties to the suit, it 
ought to have been dismissed, that the deed of gift 
which was the title of Maheshwar’s predecessor was 
not proved that the original was not produced and 
the Court wrongly allowed it to be proved by secon¬ 
dary evidence, that the Court in holding that the 
deed of gift was proved disregarded the provisions of 
S. 68, Evidence Act, that the title of Maheshwar to 
the property in question was not proved and that 
his deed of gift being registered before that of the 
plaintiffs, it ought to have prevailed over the plain¬ 
tiffs’ deed. The question of limitation was also rais¬ 
ed, but it was not pressed. 

The points which I have to consider are:(l) Have 
the plaintiffs proved their title to the property in 
question ? Was the lower Court right in allowing 
the deed of gift dated 8th January 1918 in favour 
of Rameshwar brother of Maheshwar to be proved 
by secondary evidence ? Was the deed properly / 
proved ? (2) Whether the deed of gift in favour of 
the plaintiffs is prior to that of the defendants *? 

(3) Whether the suit ought to have been dismissed 
as all the cosharers were not made parties ? 

(4) Whether the plaintiffs are entitled to a decree 
for joint possession or to one forexclusivo possession. 

The plaintiffs’ case is that one Nanku was owner 
of the property in suit and he executed a deed of 
gift in respect of it in favour of Rameshwar on 8th 
January 1918 and Rameshwar died leaving two 
brothers Basdeo and Maheshwar and they as donees 
of Maheshwar are entitled to half of the property 
in suit. Both the Courts have found that the plain¬ 
tiffs have proved that Maheshwar had a share in 
all the plots in snit except two. The suit in respect 
of these two plots has been dismissed and I am not 
concerned with them in this appeal. This isa find¬ 
ing of fact and as such binding on me in second 0 
appeal. It is argued that there is no evidence to 
prove that plot No. 372 belonged to Maheshwar's 
predecessor. The Courts below relied on the fact 
that this plot is mentioned in the deed of gift exe¬ 
cuted in favour of defendant 1 and it is also proved 
that Maheshwar was in possession of it beforo he 
executed the deed of gift. The Courts could, on a 
consideration of these two points, very well have 
come to a finding that Maheshwar's title to this 
plot was proved. It is argued that in finding the 
title of Maheshwar, the lower Courts took into con¬ 
sideration the deed of gift executed by Nanku in 
favour of Rameshwar brother of Mahoshwar. The 
original was not summoned but the lower appeUato 
Court has believed P. W. 1 that he has not got the 
original gift deed nor has Maheshwar got it. It is 
true that it was not summoned from Maheshwar 
but ns the lower appellate Court has believed the h 
plaintiff, P. W. 1 that it was not in tho possession 
of Mahoshwar, I think I cannot disturb that finding 
that the loss was proved. An attesting witness was 
summoned to provo the deed of gift but as ho did 
not it was proved by the evidence of P. W. 4. Under 
S. 68, Evidence Aot, it is not necessary that an 
attesting witness should provo oxeoution of a deed 
It is sufficient that ho is called and if he does 
not reoolleot or denies the execution, the document 
can be proved by other evidence. In this case the 
iowor appellate Court found that the attesting wit 
ness had been won over. I agree with the Courts 
below that the deed of gift was properly proved. I 
therefore hold that the plaintiffs' predecessors' title 

*°, tbe 6I0 ? pt * h ® two in respeot of 

whioh thesuit hasalreody been diemissedis nrovod 
The plaintiffs' deed is dated 80thoX?1980 
and was registered on 12th Deoembor 1980 , The 
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defendant’s deed of gift was executed onSthNovem- 
a ber 1930, and was registered on OthNovember 1936. 
A document when registered operates from the date 
of its execution so the defendants’ deed may have 
been registered before the plaintiffs but when the 
latter was registered it came into operation from 
30th October 1936. The plaintiffs’deed is therefore 
prior to the defendants. The plaintiffs are therefore 
owners of the property in dispute except two plots 
in respect of which the suit has been dismissed. I 
agree with the lower Courts that the suit should not 
have been dismissed because the cosharers had not 
been made parties. According to the findings of the 
Courts below, the defendant has no right in any of 
the trees except in plots Nos. 1243 of Bela Pachhim 
and 125 of Purwa Udnyram. The plaintiffs have 
been found to be cosharers in all the plots. There¬ 
fore they had a right to eject the defendant from 
the property in which he had no right. I think the 
b learned Munsif was right in decreeing the suit for 
actual possession over all the property except the 
trees in plots Nos. 1243 in Bela Pachhim and 125 
in Purwa Udayram. The point was not even taken 
before the learned Civil Judge that the plaintiffs 
were not entitled to actual possession. It was argued 
at the time of the hearing of the appeal and the 
learned Civil Judge allowed that plea to be raised. 
He relied on the fact that the defendant stated 
before the Commissioner that he was in possession 
of all the trees. He was not justified in relying on 
the statement of the defendant which was not sup¬ 
ported by any evidence. I do not agree with the 
learned Civil Judge that the plaintiffs were not 
entitled to actual possession. I think the judgment 
of the learned Munsif on this point was right. The 
result is that the appeal is allowed with costs and 
the suit is decreed for actual possession of the plam- 
c tiffs’ share in all the property in question before 
me excepting the trees in groves Nos. 1243 in Bela 
Pachhim and 125 in Purwa Udayram, and for joint 
possession over plots Nos. 1243 and 125 that is the 
decree of the Munsif is restored. The cross-objec¬ 
tions are disallowed with costs. 

K.S./R.K. Order accordingly . 


T. P. Act — 

(b) (’34) Mulla, Page 204 Pt. (d). 
(’3G) Mitra, Page 171 N. 213. 
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Agarwal J. 

Jagannath Prasad — Defendant — 

Applicant 

v. 

Mt. Parana, Plaintiff and another — 
Defendant — Opposite Party. 

Civil Revn. Appln. No. 66 of 1939 ,Decided on 

sawisssasi- 

D/-18th July 1939. 

q u i t in Winter e s Hn 11 no teu nde'r comprom^ s e ° 

A person who acquires an interest m ^promts- 

A.I.B. 1937 Oudh 

405, Bel . on. . _ J- . 

(b) Promissory note — Suit on under 

coming entitled to certain amount duejinder 
note—He should be joined either as plaintiff or 


as defendant — Suit by payee alone is not pro¬ 
perly constituted. e 

Where there are two persons entitled to sue on a 
promissory note one of them alone cannot sue with¬ 
out joining the other either as plaintiff or as de¬ 
fendant. A suit by the payee alone is not properly 
constituted where such person is not impleaded in 
the suit within the period of limitation : (’38) 25 
A.I.R. 1938 Oudh 61, Bel. on; 18 M.L.J. 186 and 
28 Mad. 205, Disling. [p 2036] 

(c) Revision — Person obtaining decree to 
which he is not entitled by Small Cause Court 
taking erroneous view of law —High Court can 
interfere. 

Where a person has obtained a decree to which 
he is not entitled and the lower Court has taken an 
erroneous view of the plaintiff’s right to sue, the 
High Court can interfere in revision because sub¬ 
stantial injustice has been done to the defendant, f 

[P 2036] 

D. P. Khare — for Applicant. 

B. N. Shargha — for Opposite Party, No. 1. 

ORDER. — This is an application for revision 
under S. 25, Provincial Small Cause Courts Act. 
Mt. Parana opposite party No. 1 brought a suit 
against the present applicant for the recovery of 
Rs. 380 on the basis of a promissory note dated 1st 
April 1936. The suit was instituted on the last day 
of limitation that is on 1st April 1939. The present 
applicant pleaded that one Mt. Ramrani, opposite 
party No. 2 acquired an interest to the extent of 
one-half in the promissory note in suit. The plain¬ 
tiff admitted that Ramrani had become entitled 
under ft compromise to half of the amount due on 
the promissory note. Mt. Ramrani was made a de¬ 
fendant. The present applicant then pleaded that 
the suit was barred by time as there was no properly g 
constituted suit within the period of limitation. 
The learned Judge of the Small Cause Court did 
not accept this plea of limitation and has decreed 
the suit for the full amount. . . 

Defendant 1 has come to this Court in revision. 
The learned Judge has held that the only promisee 
in the promissory note was the plaintiff and as there 
was no endorsement or sale of the promissory note 
in favour of Mt. Ramrani, the plaintiff alone could 
sue. It was held in 1937 O.W.N. 8201 that there is 
no authority for the proposition that rights in res¬ 
pect of a promissory note cannot be transferred by 
means of a written assignment under the general 
law and that no assignment of a promissory note is 
possible except by means of an endorsement. It 
was further held that a written assignment of a 
promissory note is valid and under the general law, 
apart from the Negotiable Instruments Act, such fc 
assignments give to the assignee the right of suit 
upon the promissory note. The Madras High Court 
held in 1937 M.W.N. 1342 that where in a partition 
in a joint Hindu family a debt evidenced by a pro¬ 
missory note falls to the share of a member, ho can 
sue to recover the amount due under tho promissory 
note without an endorsement of ^6 note over to 
him. It is clear on the face of theseauthoritiwthat 
Mt. Ramrani has acquired an interest to the *w 
of one-half in the promissory note and she couU 

bU It° is* argued that the compromise has "° l ) 
produced but in face of the adm.ss.on made b y the 
1 24 A I.R. 1937 Oudh 405 : 168 I.C. 9-- . 

1937 O.W.N. 820 : 13 Luck. 373, Jia Lai v. ag- 

2 m (S K M.W.N. 134, Chinna Chenehu Reddi 

v. Subbaroya Cbetti. 
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plaintiff it was not necessary to do it. Reliance is 
A placed by the opposite party on the case in 13 
M. L. J. 186 3 and 28 Mad. *205. 4 In- the former 
case it was held that the only person entitled to sue 
on a promissory note is the payee or holder. But 
Mt. Ramrani became a holder by virtue of the as¬ 
signment. In the other case, it was held that a 
benamidar is the person entitled to sue on a pro¬ 
missory note and not the cestui que trust. These 
two cases of the Madras High Courtare distinguish¬ 
able from the present one. Here the title of the 
original payee is not denied but Mt. Ramrani has 
acquired a title to one-half under the compromise. 
It was hold in 1938 O.W.N. 143 s that oneof several 
payees of a negotiable instrument cannot sue alone 
without joining the other promisees either as plain¬ 
tiffs or defendants. In this case there are now two 
persons entitled to sue on the promissory note, 
Ramrani and Parana. The latter alone could not 
” sue. Mt. Ramrani was made a defendant after the 
period of limitation had expired and so there was 
no properly constituted suit within the period of 
limitation. The suit is therefore barred by time. 
It is argued that this Court should not interfere in 
revision. I think this is a case in which a person 
has obtained a decree to which she is not cutitled 
and the lower Court has taken an erroneous view 
of the plaintiff's right to sue. I think I can inter¬ 
fere in revision because substantial injustice has 
been done to the defendant. The result is that I 
allow this application and dismiss the suit with 
costs throughout. 

. K.S./R.K. Application allowed . 

3. ('08) 18 M.L.J. 186, Subramanya Tevan v. Aru- 
nachala Tevan. 

4. ('05) 28 Mad. 205 : 15 M.L.J. 249, Ramanuja 
Ayyangar v. Sadagopa Ayyangar. 

5. ('38) 25 A.I.R. 1938 Oudh 61 : 172 I C. 542 : 
1938 O.W.N. 148, Ram Singh v. Radba Krishna. 


C. P. C. — 

(b) ('40) Chitaley, O. 1 R. 10, N. 19 Pt. 1. 
(’41) Mulla, Page 520 Pt. (x). 

(c) (’40) Chitaley, S. 115, N.29 Pt. 7. 

(’41) Mulla, Page 428 Pt. (n). 


A. I. R. (29) 1942 Oudh 203 

Ghulam Hasan and Madeley JJ. 

Mt. Faridunnissa — Appellant 

v. 

Raja Sir Mohammad Ejaz Rasoo 
Khan — Respondent. 

Misc. Appeal No. 85 of 1938, Decided on 4ti 
December 1941, against order of Additional Judge 
First Grade, Barabanki, D/- 18th July 1938. 

Transfer of Property Act (1882), Ss. 76 (g 
and (h) and 77 —Terms of S. 76 (g) and (h) ar< 
.absolute — Mortgagee cannot contract hlmfcel 
° ut ° f e th £? ? nlcS8 he brin 6 s bis case undei 

Alii T ,j 7 J^ hcn COmcs in ’ stated—Mortgagt 
.deed held did not come under S. 77—Recital ir 
deed that mortgagor shall have no right to ac- 
count held vague and did not confer any ad- 
vantage on mortgagee in derogation of S. 76. 

Clauses (g) and (h) of S. 76 are absolute in thoii 
terms and are not qualified by any contract to tli< 
contrary. The liability of a mortgagee in possessor 
to render accounts and give credit to the mortga 
^or for all receipts after deduotion of expenses if 


absolute, and the mortgagee cannot contract him¬ 
self out of it, unless he can bring himself strietjy 0 
within the exception provided by S. 77. Section 77 
only comes in where the mortgagor is from the 
outset safe from being confronted at the time of 
redemption with a demand for anything more than 
the principal sum advanced. It does not cover the 
case in which only a part of the interest is to be 
paid out of the usufruct: (*35) 22 A. I. R. 1935 Pat. 
148 ; (’31) 18 A. I. R. 1931 All. 562 (F. B.) and 
(’32) 19 A. I. R. 1932 Oudh 123, Eel. on. 

(P 204a,d,e,/] 

Mortgage deed held did not come within the ex¬ 
ception provided by S. 77 as the interest on the 
amount of the principal plus interest upto the date 
when the mortgagee took possession was more than 
the income of the property and the provision in the 
deed depriving the mortgagor of his right to ac¬ 
count held could not confer any advantage upon 
the mortgagee in derogation of S. 76. [P 2O4tf,0) / 

H. Husain and H. H. Zaidi — for Appellant. 

M. IFasim — for Respondent. 

JUDGMENT. — The only question that arises 
in this appeal is whether the appellant mortgagor 
is entitled to accounting as against the respondent 
mortgagee. A simple mortgage was executed on 
13lh June 190S, by the appellant in favour of the 
predecessor-in-intercst of the respondent for Rupees 
13,000 at six per cent, per annum in respect of vil¬ 
lage Rasulpur. Interest calculated at the rate of six 
per cent, per annum on Rs. 13,000 was Rs. 780, 
which the mortgagor was required to pay in two 
equal instalments to the mortgagee in the months of 
December and June; and in default of the payment 
of any instalment the interest due was to be added 
to the principal and was to carry the same rate of 
interest as the principal amount. In default of the 
payment of interest for one year, the mortgagee was 0 
at liberty to enter into possession of the mortgaged 
property and during the period of his possession he 
was to pay the Government revenue, to make col¬ 
lections, issue pattas, enhance rent and eject ten¬ 
ants, etc., in the same way as the mortgagor. It 
was stated in the deed that the mortgagor shall 
have no right to accounts in respect of these mat¬ 
ters and after deducting the interest of Rs. 780 
from the profits of the property, which were cal¬ 
culated to be Rs. 858-15-2 by deducting the 
Government revenue of Rs. 549-13-7 from the gross 
rental of Rs. 1408-12-9, the balance of Rs. 78-15-2 
in the hands of the mortgagee was to bo paid to 
the mortgagor. It was also stipulated that if at any 
time tho Government revenue were enhanced or 
any sum due to the Government were imposed or 
there was a deficiency in tho rent from any cause 
whatsoever, the liability for it would fall on the h 
mortgagor. It is not disputed that there was default 
in payment of the interest for a certain period and 
the mortgagee took possession ou 21st Ootoborl926. 

It is also admitted that on this date a sum of 
Rs. 4439-11-6 had accumulated as interest, which 
being added to the principal swelled tho amount 
duo from the mortgagor to Rs. 17,439-11-6 ou the 
date of possession. 

The mortgagor applied undor S. 4, U. P. Encum¬ 
bered Estates Act, and tho mortgagee put forward 
a olaim for Rs. 20,792-12-0 before tho Special 
Judge. The mortgagor denied the acouraoy of tho 
account and her liability to pay the aforesaid sum. 
The position taken up by her was that the mort- 
gagee was bound to account for the usufruot of tho 
property, while the mortgagee contended that 
under tho terms of tho deed tho mortgagor was not 
entitled to accounting as of right. Tho learned Civil 



204 Ondh 


Mt. Faridunnissa V 


a ti b f I fv Upon a instruction of the mortgage 
deed that the mortgagee v;as not bound to give any 

account. We have heard learned counsel for both 
parties at some length and are of opinion that the 
decision of the lower Court cannot be maintained. 
It is not denied that under S. 76 (g) and (h), T. P. 
Act, there is a statutory duty imposed upon the 
mortgagee to keep clear, full and accurate account* 
of all sums received and spent by him and to fur- 
nish copies thereof to the mortgagor at his request. 
1' urther, the receipts from the mortgaged property 
are to be debited against the mortgagee in reduc¬ 
tion of the amount due to him on account of inte¬ 
rest. Clauses (g) and (h) are absolute in their terms 
and are not qualified by any contract to the con¬ 
trary as is the case of els. (c) and (d) of the section. 
The only exception is to be found in S. 77, T. P. 
Act, which runs thus : 

5 "Nothing in S. 76, els. (b), (d), (g) and (h), ap¬ 
plies to cases where there is a contract between the 
mortgagee and the mortgagor that the receipts 
from the mortgaged property shall, so long as the 
mortgagee is in possession of the property, be taken 
in lieu of interest on the principal money, or in 
lieu of such interest and defined portions of the 
principal." 

It appear* to be clear from this section that the 
statutory obligation to render accounts imposed 
upon the mortgagee by S. 76 (g) does not arise in 
two cases, firstly where the receipts from the mort¬ 
gaged property are, so long as the mortgagee is in 
possession of the property, to be taken in lieu of 
interest on the principal money and secondly in 
lieu of such interest and defined portions of the 
principal. Having regard to the intention of the 
parties as evidenced by the terms of the mortgage 
e deed, we are of opinion that the mortgagee has not 
succeeded in establishing that his case is covered 
by the first portion of the exception in S. 77, T. P. 
Act. When the mortgagee took possession of the 
mortgaged property on default of payment of the 
interest under the terms of the deed in 1926, the 
amount which then became due to him from the 
mortgagor was Its. 17,439-11-6 and not Rs. 13,000 
which was the principal money advanced under the 
mortgage. The receipts from the mortgaged pro¬ 
perty, namely Rs. 858-15-2 were clearly insufficient 
to cover the interest due upon the aforesaid sum of 
Rs. 17,439-11-6 and hence the appropriation of the 
entire amount of the profits was in lieu of a part of 
the interest and not the whole. There was no excess 
after the payment of the interest and the mort¬ 
gagee was therefore unable to fulfil that term of 
the contract, which imposed upon him the obliga- 
^ tion to pay Rs. 78-15-2 to the mortgagor. It is 
clear to us that the case is not covered by the ex¬ 
ception provided in S. 77, T. P. Act. It is no doubt 
true that the mortgage recites that the mortgagor 
shall have no right to account. This recital, how¬ 
ever, is vague and cannot confer any advantage 
upon the mortgagee in derogation of the provisions 

of S. 76, T. P. Act. t 41 . . , 

It was held in A.I.R. 1935 Pat. 148* that els. (g) 
and (h) of S. 76 are not qualified by any such pro¬ 
viso as "in the absence of a contract to the con¬ 
trary," therefore they apply in all cases, contract 
or no contract to the contrary, excepting those in 
which S. 77 makes them inapplicable. Hence, every 
mortgagee in possession is bound to account under 
S. 76 (h) of the Act unless he establishes a contract 
in terms of S. 77. It was further held that b. 77 

1. (’35) 22 A.I.R. 1935 Pat. 148 : 155 I.C. 22’ 
Kamla Prashad v. Ramdeo Missir. 


. Mohd. Ejaz Rasool A. I R 

Z I L C T, e V D 'l here the mort ^or is from the 
outset safe from being confronted at the time of 6 

redemption with a demand for anything more than 
the principal sum advanced. It does not cover the 
case m which only a part of the interest is to be 
paid out of the usufruct. In 54 All. 205-* it was held 
by the full Bench of the Allahabad High Court 
that under S. 76 (h), T. P. Act, the liability ofa 
mortgagee in possession to render accounts and give 
credit to the mortgagor for all receipts after deduc- 
lion of expenses is absolute, and the mortgagee can¬ 
not contract himself out of it, unless he can bring 
himself strictly within the exception provided by 
S. 77. Similarly it was held in 9 0. W. N. 603 that 
"every mortgagee in possession, whether usufruc¬ 
tuary or otherwise, is bound to account to the 
mortgagor under S. 76 (h) as to the profits of the 
mortgaged property unless he establishes a contract 
in the terms of S. 77, which takes the case out of 

S. 76 (h). The Courts are loath to exonerate the ^ 
mortgagee from the liability to account under S. 76 
(g)” [vide p. 84 of the report). 

The two cases, namely, 10 O.W.N. 299* and 11 
O.W.N. 524^ referred to in the judgment of the 
lower Court are distinguishable upon the facts. The 
former was a case in which there was a clear condi¬ 
tion that the mortgagee shall appropriate the sur¬ 
plus profits towards the interest, tho mortgagor 
having no claim for profits and the mortgagee hav¬ 
ing no claim for interest. The latter was a case in 
which the learned Judges held upon a construction 
of the deed after some hesitation that the intention 
of the parties was that there was to be no account¬ 
ing. No doubt there is a vague statement in cl. 4 of 
the deed that the mortgagee shall not be entitled to 
call for any accounts. It appears, however, that 
there is no clear condition in the deed to the effect 
that there shall be no accounting at the time of 9 
redemption. In any case we are satisfied that the 
mortgagee can be exonerated from the liability to 
render accounts only if he succeeds in bringing his 
case strictly within the provisions of S. 77, T. P. 
Act, and as he has failed to do so, it seems to us to 
follow that the mandatory provisions of S. 76 (g), 

T. P. Act, must operate and it is not open to tho 
mortgagee to contract himself out of the statutory 
obligation imposed by the section. We hold there¬ 
fore that the mortgagee is liable to account and tho 
decision of the lower Court upon this point cannot 
be sustained. The result is that we allow the appeal 
with costs, set aside the judgment and decree of 
the lower Court and remand the case back to that 
Court for disposal according to law. 


G.N./R.K. 


Apjyeal allowed. 


2. (’31) 18 A.I.R. 1931 All. 562 : 136 I.C. 363 : 54 
All. 205 : 1931 A.L.J. 977 (F.B.), Muhammad 
Ishaq Khan v. Rup Narain Singh. 

3. (’32) 19 A.I R. 1932 Oudh 123: 137 I.C. 102 : 7 
Luck. 454 : 9 O.W.N. 60, Lakshmi Narain v. Mt. 
Mohamadi Begam. 

4. (’33) 20 A.I.R. 1933 P.C. 136: 144 I.C. 102o: 10 
O.W.N. 299 (P.C.), Bachchu Lai r. Mohammad 

5^34) 21 A.I.R. 1934 Oudh 220: 148 1 1.0. 903: 10 
Luck. 70 : 11 O.W.N. 524, Mahmood All Khan v. 
Ali Mirza Khan. 


T. P. Act — 

(’36) Mullu, Page 471. Pts. (q) and (r) ; Page 4,4 
(’34) Mitra, Page 468 N. 471; Page 474 N. 475. 
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Thomas C. J. and Ghulam Hasan J. 


Taqi Husain — Judgment-debtor — 

Applicant 


v. 


Shyam Behari — Decree-holder — 

Opposite Party. 

Misc. Appeal No. 45 of 1941, Decided on 4th 
November 1941, against order of Civil Judge, 
Malihabad, Lucknow, D/- 12th July 1941. 

(a) Practice — New plea — Trustee — Plea 
that decree was not personal but qua trustee 
cannot be raised for first time in appeal. 

Where the proceedings in the trial Court have 
proceeded on the basis that the decree against the 
b judgment-debtor was a personal decree, it is too 
late for the decree-holder to contend in appeal that 
the decree against the judgment-debtor was not 
personal but one passed against him as a trustee. 

[P 206c] 

(b) Civil P. C. (1908), O. 21, R. 46 and O. 40, 
R. 1—Wakf—Personal decree against mutwalli 
— Decree-holder cannot attach rents of wakf 
property whether already due or to fall due in 
future — He can only appropriate balance of 
income after satisfying obligations mentioned 
in wakf deed—Appointment of receiver in such 

case is neither just nor convenient_Moreover 

it would offend against O. 40, R. 1 (2). 

In the case of a personal decree passed against a 
. mutwalli of a wakf it is not open to the decree- 
holder to attach the rents of the wakf property, 
c whether already due or likely to fall due in the 
near future, for the satisfaction of the judgment- 
debtor’s personal debts. The decree-holder is not 
entitled to any proprietary interest in the property 
either in the corpus or in the rents of the property 
and his only right is to appropriate the balance of 
the income after the various obligations set out in 
the wakf deed have been satisfied. It cannot be 
said that the mutwalli has a disposing power over 
the unascertained balance of the income. The pro¬ 
visions of O. 40, R. 1 which are not mandatory, 
render it neither just nor convenient to appoint a 
receiver of the wakf property in execution of a 
decree passed against the mutwalli 1 personally as 
the property does not belong to him. Such an order 
would further offend against the provisions of 

O. 40, R. 1 (2) inasmudii as the effect of the order 
is to remove the mutwalli from the possession or 

d custody of the property which the Court at the 
instance of the decree-holder has no right to do : 
(*88) 25 A. I. R. 1938 All. 3, Rel. on : (’25) 12 
A. I. R. 1925 P. C. 176 and (’31) 18 A. I. R. 1931 

P. C. 160, Disting. (p 2050; P 206c, e ] 

K. P. Srivastava and R. K. Srivastava — 

for Applicant. 

Bijai Shankar — for Opposite Party. 

JUDGMENT. — This is a first miscellaneous 
appeal against an order dated 12th July 1941, 
passed by the Civil Judge of Malihabad, Lucknow, 
appointing a receiver. It appears that the decree- 
holder respondent holds a decree for over Rs. 6000 
against the judgment-debtor appellant passed 
against the latter on 15th May 1935. The decree- 
holder applied for execution of the deoreo by at¬ 
tachment of rents for 1348 Fasli to .1859 Fasll in 
respect of two villages Dasauli and Nabi Kot 
Wandna, tahsil Malihabad, district Lucknow, and 


for the appointment of a receiver to realise the 
decretal amount. The judgment-debtor objected to Q 
execution urging inter alia that the two villages 
attached did not belong to him and that he was 
only a mutwalli of the two villages along with other 
properties of which his mother, Mt. Habib-un- 
nissa, had executed a wakf-alal-aulad by a regis¬ 
tered document dated 6th August 1918, appointing 
him mutwalli after her death. It was also stated in 
the objections that neither the property could be 
attached nor a receiver appointed as it was not the 
personal property of the judgment-debtor. The 
decree-holder challenged the wakf as a colourable 
transaction and urged that in any case the relief 
asked for by him did not interfere in any way with 
the terms of the wakf. 

The learned Civil Judge assuming the validity of 
the wakf for the purposes of the case came to the 
conclusion that the future rents were not attach¬ 
able under O. 21, R. 46, Civil P. C., but there was I 
nothing to prevent the attachment of rents which 
had already fallen due and which became absolute 
property of the judgment-debtor after satisfying 
certain religious objects mentioned in the deed. 
Accordingly he ordered the appointment of a recei¬ 
ver and directed that the rents already due from 
the tenauts of the judgment-debtor be attached 
under O. 21, R. 46, Civil P. C., by issuing a notice 
to the tenants and by notifying by beat of drum to 
them that they should not pay rents to the judg¬ 
ment-debtor but to the receiver appointed by him. 
The learned Civil Judge also held that the judg¬ 
ment-debtor was in possession of a large number of 
groves and if he found himself unable to realise 
sufficient income for his maintenance and the pay¬ 
ment of the religious expenses mentioned in the 
deed, the receiver would be ordered to make good 
the deficiency. It is against this order that the ^ 
judgment-debtor has preferred the present appeal. 

We are of opinion that the provisions of O. 40, 

R. 1, Civil P. C., render it neither just nor conve¬ 
nient to appoint a receiver of the wakf property in 
execution of a decree passed against the appellant 
as the property does not belong to him. Such an 
order would further offend against the provisions of 
O. 40, R. 1 (2), Civil P. C., inasmuch as the effect 
of the order is to remove the mutwalli from the 
possession or custody of the property which the 
Court at the instance of the decree-holder has no 
right to do. Order 40, R. 1 (2) runs thus : 

"Nothing in this rule shall authorize the Court 
to remove from the possession or custody of property 
any person whom any party to tho suit has not a 
present right so to remove." 

It is clear from the deed of wakf-alal-aulad that 
the judgment-debtor was appointed oa the sole & 
mutwalli by the wakif to succeed her after her 
death. Under the terms of tho deed, ho was to take 
possession of the wakf property and to get mutation 
of names effected in his name as mutwalli and to 
spend the income of the property as per list B an- 
noxed to tho deed of wakf. List B contains 14 items 
which includo tho two villages in dispute. In regard 
to this property tho condition mentioned in the 
deed is that after defraying tho management exnen- 
ses and after paying tho Government revenue its 
income was to bo devoted to certain religious nur- 
poscs, namely the performance of the fatiha of ro- 
ligious preceptors buried in the dargah of Kazimia 
in kakon, the performance of the fatiha of the an- 

t^°n S n 0 /»K 0 Wa ^ f ’ a husband and her own nnces- 
tora, and tho performance of the fatiha of tho wakif 

« J h ° T Un V° spent on tho three pur 

poses aforementioned was stated in tho deed as 
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Rs. 150 the payment whereof was made obligatory 
a on the mutwalli succeeding her after her death. 
The balance of the income was to be appropriated by 
her son, Tnqi Hasan, the present judgment-debtor, 
and his issues generation after generation. Another 
significant condition added was that if the wakif 
did not discharge the encumbrance of Rs. 7000 
existing on five annas share of village Dasauli and 
a certain plot in favour of one Pandit Harhar Nath 
during her lifetime, then the present judgment- 
debtor, and the subsequent mutwallis succeeding 
him, would be responsible to pay the same out of 
the profits of village Dasauli. It is not denied that 
the aforesaid encumbrance still exists and has not 
been discharged. The rest of the property in list B 
consists of some groves, cultivated plots, etc. There 
is no evidence on the record to show what is the 
income of the two villages as distinct from the in¬ 
come of the rest of the property in list B. The 
& learned Civil Judge imposed a duty upon the judg¬ 
ment-debtor to show to the Court as to how much 
income he collected from the property excluding 
the two villages and that it was not until he satis¬ 
fied the Court that the income realised by him was 
not sufficient for the discharge of all his obligations 
and for his own maintenance that the receiver was 
ordered to make good the deficiency. We think that 
the course adopted by the learned Civil Judge was 
not only unjust but was highly inconvenient. 


It has been contended on behalf of the decree- 
holder that the decree passed against the judgment- 
debtor was one in the character of a mutwalli and 
was in respect of Government revenue and other 
charges which were obligatory on the wnkf property. 
This position was not taken up on behalf of the 
decree-holder in the lower Court, where it was ap¬ 
parently conceded as appears from the judgment of 
the lower Court that the decree in question was a 
personal decree against the judgment-debtor. In any 
case we have satisfied ourselves by an examination 
of the plaint and the proceedings in the case that 
the judgment-debtor was not sued in the capacity of 
a mutwalli nor was the decree passed against him 
as such. Throughout the plaint the judgment-debtor 
was described as the owner of the villages in his 
own right and the relief claimed against him was 
in the same capacity. We think it is too late in the 
day now for the decree-holder to contend that the 
decree passed against the judgment-debtor was a 
decree passed against him in the capacity of a mut¬ 
walli. The decree being therefore a personal decree 
passed against the judgment-debtor, it is not open 
to the decree-holder to attach the rents of the pro¬ 
perty, whether already due or likely to fall due in 
the near future, for the satisfaction of the judg¬ 
ment-debtor’s personal debts. The decree-holder 
not entitled to any proprietary interest in the pro- 
perty either in the corpus or in the rents of the 
property and his only right is to appropriate 
balance of the income after the various obfigatiom 
set out in the deed have been satisfied. It cann 
said that the mutwalli has a disposing power over 
the unascertained balance of the income. 

Having regard to the facts and circumstances of 
the case, we are inclined to take the view that the 
appointment of the receiver in the pre^nt case can¬ 
not he justified either on the ground of justice or 
convenience. We are supported in ‘his v ew hy the 
decision of a Bench of the AHahabad High Court m 
A.I.R. 1938 All. 3, 1 where it was held that tlu I ro- 

1. (*38) 25 A.I.R. 1938 All. 3: 173| LC. 

(1938) All. 35 : 1937 A.L.J. H03, Abdul Latif 

Khan v. Mt. Sikandar Begum. 


visions of O. 40, R. 1 are not mandatory. Where a 
certain property is dedicated as wakf property and 6 
under the terms of the deed of wakf it is not liable 
to attachment and sale and has to be managed by a 
trustee who is enjoined to perform certain religious 
duties.it would not be just and convenient to appoint 
a receiver of such property in execution of decree 
against the trustee as the property does not belong to 
the trustee and the order of appointment would be 
contrary to the provisions of O. 40, U. 1 (2) and 
would amount to dispossession of the trustee. 
Learned counsel on behalf of the decree-holder has 
referred to two Privv Council cases, namely A.I.R. 
1925 P.C. 176- and A.I.R. 1951 P C. 1G0.3 Neither 
of these cases can afford any assistance to the res¬ 
pondent’s case. The former case was distinguished 
by the learned Judges in A.I.R. 1938 All. 3 1 on the 
ground that the property involved in that case was 
saleable and the judgment-debtor was for all practi¬ 
cal purposes in actual possession and effective en- / 
joyment of the property in his own right and was 
to appropriate the net income with only one restric¬ 
tion that he was not entitled to transfer his property 
after his death. The latter Privy Council case is 
also distinguishable on the facts. There the judg- 
ment-debtor was held to have a disposing power 
over the income of the property and consequently 
it was held that the Court had power to appoint a 
receiver and the rents of properties in execution of 
decrees obtained against him. We allow the appeal, 
set aside the decision of the lower Court appointing 
a receiver and dismiss the execution application 
with costs. Civil Misc. Application No. 509 of 1941 
for stay is consequently dismissed. 

G.N./R.K. Appeal allowed. . 

2. (’25) 12 A.I.R. 1025 P.C. 17C : 87 I.C. 295 : 47 
All. 385 : 52 I.A. 2G2 (P.C.), Lai Rajindra Naram > 
Singh v. Mt. Sundar Bibi. 

3. (’31) J8 A.I.R. 1931 P.C. ICO : 132 I.C. 727 : 59 
Cal. 1 : 58 I.A. 215 (P.C.). Wasif Ali Mirza v. 
Karnani Indusrial Bank Ltd. 


C. P. C. — 

(a) (’40) Chitaley, O. 41 R. 1 N. 12. 

(’41) Mulla, Page 1155 Note ‘’Grounds ol objcc- 
tion which may be taken for the first time in 

(b) *(^40) Chitaley, S. CO N. 6 Pt. 7; O. 40 R. 1 

(’41$ Mulla. Page 240 Pt. (o); 'Page 1144, Note 
’’When receiver may 1* appointed. 
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Ghdlam Hasan and Agarwal JJ. 

Badlu—Plaintiff—Appellant 

Earle, Singh and 

Second Appeal No. 21 of 1988 Decided on 9tb 
December 1941, against order of Addl. Ci 8 

Jnao, D/- 9th October 1937. 

(a) Civil P- C. (1908), S * 1 °° d ^ r ^ 1 aCreditors 
ale was fictitious executed to deir 

^ A finding that sale w*j fe^cu^on? 

sR-rtsyasgs" * 

act and is binding in second appeal- l 
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(b) Pre-emption—Suit for—Vendee can show 
0 real nature of sale — No title passing to vendee 
—Pre-emption suit is not maintainable. 

In a suit for pre-emption the vendee and the 
vendor are not estopped from showing the real 
natare of the transaction. [P 207 f] 

The principle that a person is estopped from 
takiDg advantage of his own fraud applies only when 
the fraud is perpetrated. Therefore when the sale 
deed is found to be fictitious executed with a view 
to defraud the creditors, the vendee and the vendor 
are not estopped from showing the real nature of 
the transaction in absence of anything to show that 
anv of the creditors was defrauded : (’31) 18 A.I.R. 
1931 Oudh 177; (’18) 5 A.I.R. 1918 Mad. 365 and 
(•33) 20 A. I. R. 1933 Mad. 457, Bel. on; (MO) 27 
A.I.R. 1940 All. 97 and (’35) 22 A.I.R. 1935 Oudh 
217 (F. B.), Bef.\ ['21) 14 A. I. R. 1927 Oudh 509, 
5 Disting. (P 207/J 

Where it is found that there was no real sale and 
no title passed to the vendee and the transaction 
being a fictitious one entered into with a view to 
defraud creditors the pre-emption suit is not main¬ 
tainable : 3 O.C. 260 and 32 Cal. 936, Bel. on. 

[P 207/, g] 

H. N. Misra — for Appellant. 

Haider Husain and H. H. Zaidi — 

tor Respondents. 

JUDGMENT. — This second appeal arises out 
of a snit brought by the plaintiff-appellant for pre¬ 
emption in respect of a sale of some zemindari pro¬ 
perty alleged to have been made by the respondent 
Sheoraj Singh in favour of Hardeo Singh another 
respondent. Surajpal Singh respondent 3 is said to 
be the son of Sheoraj Singh and he was impleaded 
c subsequent to the institution of the suit as be 
claimed to have an interest in the property in suit. 
The suit was resisted by all the respondents who 
were the defendants in the suit. The vendor and 
the vendee stated that there was really no sale and 
a fictitious sale deed was executed. It was further 
alleged by Hardeo Singh the vendee that the vendor 
was heavily indebted and the sale deed was executed 
in order to save the property from the creditors. It 
was also stated that there was no consideration for 
the deed. Defendant 3 pleaded that there was no 
necessity for the sale. The learned Munsif fmmed 
besides others the following issue : “Is the sale 
deed in dispute a benami transaction as alleged by 
the defendant ? If so its effect V* He held that 
the sale deed in question was a benami or a ficti¬ 
tious transaction and it was not intended to trans¬ 
fer any title to defendant 1. He was of opinion 
A that there being no transfer, the plaintiff had no 
right of pre-emption. The plaintiff appealed and the 
Civil Judge held that the sale was fictitious and 
there was no real transfer. He also repelled the 
argument advanced on behalf of theappellant before 
him that the vendor and the vendee perpetrated 
fraud and they themselves could not take advantage 
of it. The same two points have been urged before 
us in second appeal. 

We are bound by the finding of fact of the two 
Courts that the sale was fictitious, that no salo was 
really effected and the sale deed was executed only 
with a view to defraud the creditors. It is argued 
that the dofendants-respondents cannot take advan¬ 
tage of their fraud. Reliance is placed on 4 O.W.N. 
952.1 In that case it was held that in a suit for 
pre-emption in which the sale transaction is alleged 

1. (*27) 14 A.LR. 1927 Oudh. 509 : 106 I. C. 539 : 
i O.W.N, 952, Manzur Ali y, Sultan. 


to be benami, the Court has only to look as to who 
is the transferee according to the proper construe- 6 
tiou of the deed of sale and that a suit for pre¬ 
emption lies accordingly. It was also held that 
where it was found that not only a person is men¬ 
tioned as a vendee in the deed but the vendor had 
stated that he received the sale consideration from 
him and his name was enteral in the revenue 
register os the person entitled to engage for the 
revenue the pre-emptor bad a right to exercise a 
right of pre-emption in respect of the property as 
against the person who was the transferee men¬ 
tioned in the deed. That case is distinguishable 
from the present one. That was not a case where 
there was no sale at all. There the persons shown 
in the sale deed as vendees raised a plea that they 
were not the real vendees but the real vendee was a 
person against whom the plaintiff had no right of 
pre-emption. This ruling itself was overruled in 11 
O. W. N. 1494.- The Allahabad High Court also in / 

1. L.R. (1940) All. 91 3 did not follow this ruling. It 
was laid down in 8 O. W. N. 349* at p. 470 that a 
party is estopped from setting up his fraud only 
when the fraud has been actually carried into 
effect. There is nothing to show in the present case 
that any of the creditors was defrauded. 

Reliance is placed on A.I.R. 1933 Mad. 457& but 
that case also followed the case in 43 I.C. 352® and 
in that case also this principle was accepted that a 
man is estopped from taking advantage of his fraud 
only when the fraud is perpetrated. We are of opi¬ 
nion that the defendants are not estopped from 
showing the real nature of the transaction. The 
lower Courts have found as regards the real nature 
of the transaction that there was no real sale. It 
was held so far back as 3 O. C. 2607 that a pre¬ 
emption suit is not maintainable where no title 9 
passes to the vendee under the deed of 6ale. The 
same view was held by the Calcutta High Court in 
32 Cal. 988. 8 As there has been no sale there can 
be no pre-emption and the lower Courts were right 
in dismissing the suit. We dismiss this appeal with 
costs. 

G.N./R.K. Appeal dismissed. 

2. (’35) 22 A. I. R. 1935 Oudh 217 : 153 I.C. 334 : 

10 Luck. 392 : 11 O. W. N. 1494 (F. B.), Jogdeo 
Singh v. Ram Naresh Singh. 

3. (M0) 27 A. I. R. 1940 All. 97 : 186 I. C. 559 : 
I.L.R. (1940) All. 91 : 1939 A.L.J. 1150, Sankatha 
Prasad v. Mt. Rukmani. 

4 . (*31) 18 A. I. R. 1931 Oudh 177 : 136 I.C. 642 : 

8 O.W.N. 349, Mohammad Azim Khan v. Moham¬ 
mad Saaclat Ali Khan. 

5. (’33) 20 A. I. R. 1933 Mad. 457 : 145 I. C. 308 : h 
56 Mad. 646 : 64 M. L. J. 719, Kotayya Naidu v. 
Mahalakshmamma. 

6. (’18) 5 A.I.R. 1918 Mad. 365 : 43 I. O. 352 : 32 
M.L.J. 484, Kamayya v. Mamayyn. 

7. (1900) 3 O.C. 260, Mahomed Ihtisham Ali v. Mt 
Madha. 

8. (’05) 32 Cal. 988 : 9 C.W.N. 874, Parsasth Nath * 
Tewari v. Dhanai Ojha. 


C. P. C_ 

(a) (M0) Ghitaloy, S. 100, N. 38 and N. 39 Pt fi 
(-41) Malla, Pago 866 Note “No aXd 
on the ground of an erroneous finding of faot.” 
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Bennett and Madeley JJ. 
Prithvi Nath and others — Applicants 

V. 

Lalci Bhagirath Tondon and others _ 

Opposite Party . 

Civil Revn. Appln. No. 7 of 1933, Decided on 
28th November 1941, for revision of order of Dist. 
Judge, Barabanki, D/- 15th November 1937. 

Civil P. C. (1908), S. 115—Trial Court hold¬ 
ing that it had jurisdiction to try case — Order 
being interlocutory is not icvisable—But High 
Court may interfere if non-interference is shown 
to result in irreparable harm to applicant— No 
case for equitable interference held made out. 

The decision of a part of a case does not amount 
k to a “case decided’* within the meaning of S. 115, 
and hence no revision lies from interlocutory orders 
passed during the trial of a pending suit, e. g., an 
order holding that the Court had jurisdiction to try 
the case : (’36) 23 A.I.R. 1936 Oudh 22 (F.B.) and 
('42) 29 A.I.R. 1942 Oudh 79, Rcl.on; ('40)27 A.I.R. 
1940 Oudh 342, Disling . [P 20Sc,d] 

But on the equitable interpretation of S. 115 the 
High Court may interfere under S. 115 with an 
interlocutory order if non-interference will cause 
irreparable harm to the applicant.(Nocaseforequit- 
able interference held was made out.) [P 203/] 

B. K. Dhaon — for Applicants. 

K. P. Misra — for Opposite Party, Nos. 1 and 2. 

ORDER. — This is an application in revision 
against the decision of an issue by the District 
Judge of Barabanki, deciding that the Court had 
jurisdiction to entertain the application for the re- 
c moval of trustees. It had been urged as a preli¬ 
minary objection that for the removal of trustees a 
suit under S. 92, Civil P. C.,was necessary. Learned 
counsel for the trustees has come in revision to 
this Court under S. 115, Civil P. C. A preliminary 
objection has been raised on the other side, namely 
that the decision of the issue by the learned Dis¬ 
trict Judge, does not amount to a case decided, and 
therefore no application under S. 115, Civil P. C., 
is maintainable. Counsel for the opposite party 
relies upon a Full Bench ruling of this Court: 1935 
O.W.N. 1158. 1 On behalf of the applicants a large 
number of decisions have been cited of various High 
Courts, most of which have been discussed in the 
ruling above mentioned. It is true that different 
High°Courts have at different times taken different 
views of what “a case decided’* means. In a large 
number of decisions we find that part of a case has 
d been treated as a case. We find it difficult to re- 
. concile this with the strict wording of the section, 
since the decision of a part of a case certainly does 
not amount to “a case which has been decided by a 
Court.” We think however that where an irrepar¬ 
able damage would be done to the party who comes 
in revision if the order were allowed to stand, ™ 
Courts have often taken a wide and equitable Mew 
of the meaning of S. 115 in order to give the relief 
which seemed to them to be fair. With reference to 
the present case we shall consider this question 

^We do not think it necessary to go into all the 
rulings cited by the applicants’ counsel but ue 
select for discussion those which are most^nearly 
parallel to the present case. They are A.LK- 1925 

1. (*3G) 23 A.I.R. 1936 Oudh 22 : 1MM- 949 : 11 
Luck. 529 : 1935 O.W.N. 1158 (F.B.), Paras Nath 
v. Ran Bahadur. 


Bhaxjirath Tondon A. I. r. 

Mad. 707,2 A.I.R. 1930 Mad. 2163 and A.I R iqqs 
Mad. 2S2.* In all these cases the lower Court had « 
Held on a preliminary issue that it had jurisdiction 
to try the case. This decision was revised by the 
Madras High Court in each case. A.I.R. 1921 All 

1 . «> which has also been cited by -the applicants’ 
learned counsel, is of a similar nature. Two of the 
Judges of the Bench of Five held that the deci¬ 
sion could be revised but the other three held that 
it could not be revised. This decision has been dealt 
with in 1935 O.W.N. 1158* at p. 11C0, and the Madras 
decisions are also referred to in that same ruling at 
pp. 1166 and 1167. In 5 Lah. 288^ a Full Bench 
held that the Court had no jurisdiction to revise 
interlocutory orders. On behalf of the applicants 
1940 O.A. 521* at pp. 522 and 525 has been cited 
as a Bench decision which does not follow 1935 
O.W.N. 1158.1 This, however, was a case of an en¬ 
tirely different nature, and the circumstances were 
very peculiar. The lower Court refused to stay pro- / 
ceedings in a case when one of the co-debtors had 
applied under the Encumbered Estates Act. Under 
the provisions of S. 7, Encumbered Estates Act, the 
Court was completely deprived of the jurisdiction to 
proceed with the suit, and injustice and confusion 
would have resulted had this been allowed. In a 
subsequent decision, to which we were both parties, 
this Court refused to be influenced by the last named 
exceptional case and preferred to follow 1935 O.W.N. 
1153, 1 vide 1941 O.W.N. 1136.® 

Turning to the question of the equitable inter¬ 
pretation of S. 115 where there will be irreparable 
harm done to the applicant if no interference is 
allowed on account of this strict interpretation of 
the section, we cannot see that any such extension 
of the revisional powers of the Court is called for 
by equity in the present cose. The trustees would 
have better advised if they had allowed the District * 
Judge to try the application as speedily as possible, 
and in case he came to a decision adverse to them, 
had applied in revision to this Court after the de¬ 
cision of the case. Time and money would have 
been saved, and it cannot be said that the decision 
of the Judge if against them would have been pre¬ 
judicial to them in case the Court had no jurisdic¬ 
tion, because any such decision on the merits would 
be absolutely null and void if arrived at without 
jurisdiction. Taking this view we dismiss this 
application on the preliminary objection with costs. 

G.N./R.K. Application dismissed. 

2. (’25) 12 A.I.R. 1925 Mad. 707 : 87 1.0. 113 : 48 
M.L.J. 451, Janardhanan v. N..M. Vorghese. 

3. (’30) 17 A.I.R. 1930 Mad. 216 : 122 I.C. 337 : 

58 M.L.J. 104, Ranganayaki Bai v. Shivaram 

Dubay. h 

4. (’35) 22 A.I.R. 1935 Mad. 282 : 157 I.C. 589 : 

58 Mad. 771 : 63 M.L.J. 218, Vythilinga Pandara 
Sannadhi v. Sankaralinga Thambiran. 

5. (’21) 8 A.I.R. 1921 All. 1 : 63 I.C. 15 : 43 All. 
564 : 19 A.L.J. 558 (F.B.), Buddhoo Lai v. Mewa 

6 R f24) 11 A.I.R. 1924 Lah. 425 : 84 I.C. 259 ) : 5 
Lah. 283 (F.B.), Lai Chand-Mangal Sen v. Behari 

Lal-Mehr Chand. _ Q _ T r qos . 

7. (’40) 27 A.I.R. 1940 Oudh 342 : 187 LC. 835. 
Luck. 641 : 1940 O.W.N. 610 : 1940 O.A. 521, 


15 


Mobd. Ihtisham Ali v. Lachhmnn PWjsad. 
8. (*42) 29 A.I.R. 1942 Oudh 79 : 196 I.C. 
1941 O.W.N. 1136. Kushal Chand v. Sri w. 
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Narain. 


(Mo'/chitaiey, S. 115 N. 5 Pts. 5 & 31. 

(Ml) Mulla, Pago 111 Pt. (r); Page 427 Pt. (w). 
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a Bennett and Madeley JJ. 

Munnoo Singh and others — Plaintiffs 

— Appellants 

v. 

Ram Lal and another — Defendants 

— Respondents . 

Second Appeal No. 196 of 1941, Decided on 2nd 
December 1941, against order of the Civil Judge, 
Hardoi, D/. 15th February 1941. 

(a) U. P. Agriculturists Relief Act (27 oi 
1934 as amended in 1937), S. 33 — Appeal 
arising out of suit under S. 33 — Ad valorem 
court-fee should be paid even if no application 
has been made and decree obtained under sub- 
s. (2) — Amending Act 9 of 1937 has not effect- 
b ed any change. 

An ad valorem court-fee is payable on an appeal 
arising out of a suit under S. 33 whether tho 
defendant has or has not applied for and obtained 
a decree under sub-s. (2) of S. 33. Tho declaration 
obtained under sub s. (1) is a decree in a suit for 
account of money within the meaning of S. 2 (2), 
Civil P. C„ and the provisions of S. 7 (iv) (f), 
Court-fees Act, apply. So the court-feo will be com¬ 
puted on the amount by which the relief is valued 
in the memorandum of appeal under Article 1 of 
Sch. 1 of tho Act : (’38) 25 A.I.R. 1938 All. 467, 
Foil . ; (’40) 27 A.I.R. 1940 All. 504 (F.B.), Rel. on. 

[P 209/ ; P 2106) 
The amending Act 9 of 1937 has not altered the 
law in this respect. The amendment has not in 
any way altered the nature of the suit. It is still 
a suit for accounts. Schedule 6 has not mado tho 
c court-fee payable even on tho plaint the same os is 
payable on a declaratory decree. [P 210a] 

•(b) Practice — Appeal — Court-fee—Ques¬ 
tion of court-fees raised in appeal as one of 
grounds decided after arguments — Appellant 
has no right to be heard on other points until 
he pays correct court-fee. 

Where a question of court-fee is raised as ono of 
the grounds in tho appeal and tho Court after hear¬ 
ing arguments on the point gives a decision thereon, 
the appellant has no right to be heard on tho other 
points raised in the appeal until ho has paid tho 
correct court-fee laid down by the Court. [P 210c] 
K, P, Misra — for Appellants. 

ORDER. — This is an office report relating to a 
second appeal arising out of a suit under S. 33, 
Agriculturists* Relief Act. The court-fee paid on 
4 the appeal is Rs. 15, but tho office reports that ad 
valorem court-feo should be paid, and the defi- 
oienoy amounts to Rs. 165. An ad valorem court-feo 
was paid on the first appeal, and the present appeal 
challenges the order whereby the appellants were 
made to pay this ad valorem oourt-feo in the lower 
appellate Court. Tho appellants' learned counsel 
argues that a suit under S. 33 is a suit for a de¬ 
claration and that the deoree cannot bo executed 
until a later stage provided in sub-s. (2) 

“after the declaration has been made as to what 
amount is still payable by the plaintiff to the de¬ 
fendant, the Court shall, on the application of tho 
defendant, and if tho money is payable, pass a 
decree in favour of the defendant." 

He regards tho deoree in the suit as a prelimi¬ 
nary declaratory deoree which becomes final only on 
the application and payment of ad valorem court-fee. 
Since no such application has os yet been made, 
1942 0/27 <fe 28 


the appeal, he says, is against a declaratory decree 
and nothing more. As such ad valorem court-fee 
is not payable, but only a fee of Rs. 15. He says 
the law was not clear until the amendment con¬ 
tained in sub-s. (3) was made. Further more, ho 
says the law has made it clearer still by the fact 
that the amendment contained in sub-s. (3) of this 
section read with Schedule 6 of the Act makes the 
maximum fee payablo on a plaint under sub-s. (1) 

Rs. 15 only which is the same as the court-fee pay¬ 
able in a declaratory suit. This change was made 
by S. 4, Agriculturists* Relief (Amendment) Act, 

IX of 1937. The remainder of the court-fee, that 
is the difference between Rs. 15 and the ad valorem 
court-fee on the amount declared, has to be paid 
before the decree can be executed. 

This matter has twice come up before the 
Allahabad High Court. In 1938 A.L.J. 7081 ft 
Beuch of the Allahabad High Court held that ad 
valorem court-fee is payable on an appeal whether / 
the defendant has or has not applied for and ob¬ 
tained a decree under sub s. (2) of tho section. Tho 
reason for this is that the declaration obtained 
under sub- s. (1) is a decree in a suit for account 
of money within the meaning of S. 2 (2), Civil 
P. C., and the provisions of S. 7 (iv) (f), Court fees 
Act, apply. So the court-fee will bo computed on 
the amount by which the relief is valued in tho 
memorandum of appeal under Article 1 of Sch. I of 
tho Act. The next is a Full Bench decision re¬ 
ported in 1940 O.W.N. 1130.3 i n this it was held 
that a suit under S. 33, U. P. Agriculturists’ Relief 
Act, is a suit for accounts and is not a declaratory 
suit. It was held that for tho purposes of court-feo, 
such a suit is governed by S. 7 (iv) (f). Court fees 
Act, according to which, in suits for accounts, 
court-feo has to be paid on the amount at whiob 
the relief sought is valued in tho plaint. This •] 
point was decided by tho Hon'blo Court after tho 
amending Act had come into force, but since tho 
plaint had been filed before tho amending Act 
camo into force, a different rulo applied. It was 
clearly held in this decision that tho court-fco is 
chargeable on the value put on a memorandum of 
appeal. Their Lordships remarked : 

"It is clear that the adjudication by tho Court in 
a suit under S. 33 amounts to a deoree as it consti¬ 
tutes the final expression of its opinion as to tho 
amount that is still payable by tho plaintiff to tho 
defendant or vice versa. The appeal against suoh a 
decree if filed by the plaintiff is for tho reduotion 
of tho amount, and if filed by tho defendant is for 
enhancement of the amount, found duo by tho trial 
Court. The appeal is in either case an appeal against 
ft decree passed in a suit for account and iB, there¬ 
fore, governed by S. 7 (iv) (f), Court-fees Act, S. 7 ^ 
(iv) (b) of the amended Court-fees Act), and the 
court-feo is chargeable on the value put on the 
memorandum of appeal." 

We entirely agree with the interpretation put 
upon tho section by their Lordships of the Allaha¬ 
bad High Court. The appellants' learned counsel, 
however, argues that the amending Aot has altered 
tho law in this respeot and that Sch. 6 makes it 
clear that tho decree prior to the application whioh 
makes it executable is merely a declaratory decree. 

1. (*38) 25 A.I.R. 1938 AU. 407 : 177 I.O. 76 : 

1. L.R. (1038) All. 686 : 1938 A.L.J. 708, Pahlad 

Singh v. Niadar Singh. 

2. (’40) 27 A.I.R. 1940 All. 604 : 191 I.O. 337 • 

I.L.R. (1940) All. 762 : 1940 O.W.N. 1180 : 1940 
A.L.J. 689 (F.B.), Harendra Shankor v. Khiali 

Ram. 
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We cannot agree with this view. The amendment 
not .}? an ? wa 7 al tered the nature of the suit. 
It is still a suit for accounts. Schedule 6 has not 
made the court-fee payable even ou the plaint the 
same as is payable on a declaratorv decree. On the 
contrary, the court-fee is not a fixed fee, but is 
graded according to the principal amount of the 
loan up to Rs. 1000, upon which Rs. 15 i3 payable. 
After that no further court-fee is payable until the 
application which makes the decree executable has 
been made. But upon this the difference between 
the amount paid on the plaint and the ad valorem 
court-fee payable on the amount declared in the 
decree has to be paid. It appears to us that the 
Legislature had no intention of indicating any 
alteration in the nature of the suit by this change 
in the law. All that it did was to make a convenient 
rule for the payment of court-fee upon a plaint. 
Since it could not be told beforehand what the 
b amount declared would be, it was found more con¬ 
venient to have some such rule as this for the initial 
payment of court.fee. Once, however, tho amount 
has been declared no such rule of convenience i3 
required. Schedule 6 says nothing whatsoever about 
the court-fee payable on memoranda of appeal. It 
is incredible that the Legislature, if it had wished 
to indicate an alteration in the nature of- the suit 
and had intended that the court-fee payable on 
memorandum of appeal should be that payable in 
a declaratory suit, would not have indicated its 
intention clearly. So far from there being any in¬ 
dication of such an intention, the omission of 
memorandum of appeal from Sch. G, to our mind, 
indicates clearly that the Legislature intended that 
the court-fee payable should remain as it had been 
before viz., ad valorem court-fee. 

The appellants’ learned counsel has argued before 
c us that since thi3 question is the subject matter of 
one para of the memorandum of appeal, it should 
bo left until this appeal is heard. We, however, 
think that the appellants have no right to be heard 
until they have paid what we after hearing lengthy 
arguments, have come to the conclusion is the cor¬ 
rect court-fee. A further point, he raised, is that 
tho matter should be referred to a Full Bench. We 
consider, however, that the point is so clear that it 
would be merely waste of time to refer it to a Full 
Bench. We therefore approve the office report and 
order the appellants to pay Rs. 155 within six 
weeks. 

K.S./R.K. Order accordingly . 


Q C. _ 

(b) (*4oj Chitaley, S. 107, N. 17 Pt. 1; O. 41 
R. 16. N. 3 Pt. 1. 

(’41) Mulia, Page 614, Note "Memorandum of ap¬ 
peal insufficiently stamped.” 
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Bennett J. 

Ml. Majid-un-nisa — Applicant 

v. 

Shaikh Anwarullah — Opposite Parly. 

Civil Revn. Appln. No. 144 of 1939. Decided on 
8th December 1941, for revision of order of District 
Judge, Barabanki, D/- 30th August 1939. 

(a) Civil P. C. (1908), O. 47, Rr. 7 and 1 and 
S. 115 — Order granting review application— 
Appeal—Competency—Revision. 


v. Anwarullah . A. I K 

An appeal lies on certain grounds against an 
order granting an application in review, but these 6 
grounds are that the procedure prescribed has not 
been followed. An appeal could not be preferred on 
the ground that the review order was in contravcn 
tion of the provisions of O. 47, R. 1 . Such an order 
in review can only be challenged in revision. 

(b) Civil P. C. (1908), O. 47, R. 7 andS^'lS 
—Application for removal of mutwalli dis¬ 
missed—Order of dismissal set aside on review 
—-Separate record of review application—Revi¬ 
sion lies from order on review. 

An order passed on review setting aside an order 
dismissing an application for the removal of a 
mutwalli and thus reviving the original proceed¬ 
ings which had terminated is not an interlocutory 
order but a "case decided" and therefore is open 
to revision under S. 115, especially when there is a 
separate record of the review application and a / 
formal order was passed on the review application: 
C2S) 15 A.I.R. 1928 Oudh 355(F.B.), Rel. on;(’26) 

13 A. I. R. 1926 Lah. 379 and (’33) 20 A. I. R. 1933 
Lah. 169, Approved; (’36) 23 A. I. R. 1936 Oudh 
22 (F.B.) ; (’40) 27 A. I. R. 1940 Oudh 342 ; ("42) 

29 A. I. R. 1942 Oudh 79 and (’42) 29 A.I.R. 1942 
Oudh 209, Re/. [P 212a, c] 

(c) Civil P. C. (1908), O. 47, R.l—“Sufficient 
reason" must be analogous to those specified 
before — No review can be granted simply 
because different conclusion of law should have 
been arrived at—Wakf partly public and partly 
private—Court dismissing application for re¬ 
moval of mutwalli as not maintainable—Court 
held had no jurisdiction to review. 

The words, "any other sufficient reason” in 
O. 47, R. 1 must be interpreted as meaning a - 
reason sufficient on grounds at least analogous to y 
those specified immediately previously : (’22) 9 
A. I. R. 1922 P. C. 112, Rel. on. [P 2l2e) 

A Court hearing an application for review has no 
jurisdiction to order a review because it is of 
opinion that a different conclusion of law should 
have been arrived at : (’30) 17 A. I. R. 1930 Oudh 
392, Rel. on. [P 212/] 

The Court dismissed an application for the re¬ 
moval of a mutwalli of a wakf which was partly 
public and partly private, on the ground that the 
application was not maintainable. Subsequently, on 
a review application the Court set aside its previous 
order holding that the view of law taken therein 
was erroneous : 

Held that the Court had no jurisdiction to pass 
an order on the review application. [P 212 c,e] 

Held further that the order on the review appli- h 
cation could not be justified on the ground of a 
mistake apparent on the face of tho record inas¬ 
much as it was arguable that the original order of 
dismissal was justified. [P 2l2e] 

(d) Civil P. C. (1908), O. 47, R. 7 and S. 115 
—Question of jurisdiction — Review order— 
Revision — Omission to object to review in 
lower Court is immaterial. 

In a revision against a review order relating lo 
a question of jurisdiction, omission on the part 
of the petitioner to raise objection to the maintain- 
ability of the review application in the low0°“^ 

is immaterial : (’30) 17 A. I. B. 1930 Oudh 392 
Rel. on. 212 ' J 

(e) Mabomedan law - Wakf partly private 
and partly public-Whether application for re- 
moval of mutwalli lies (Quare). 
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Whether an application for removal of a mut- 
a walli lies in the case of a wakf which is partly of 
privato and partly of a public nature. [P 212*7] 

M. H. Kidwai — for Applicant. 

Akhtar Husain — for Opposite Party. 

ORDER. — This is an application in revision 
under S. 115, Civil P. C., against an order passed 
by the learned District Judge of Bara Banki on 
30th August 1939, modifying on a review applica¬ 
tion a previous order passed by him on 15th May 
1939. The orders in question were passed on an 
application for the removal of a mutwalli. In the 
first order the learned District Judge held that 
the application did not lie and that the mutwalli 
could be removed only in proceedings under S. 92, 
Civil P. C., it being implied in his judgment that 
the trust was of a public nature. The application 
b was accordingly dismissed. The applicant Shaikh 
Anwarullah applied in review, referring to a pre¬ 
vious case between the parties in which it bad been 
held that under the general provisions of Mnhom- 
medan law a mutwalli could be removed for mis¬ 
management. The point was also taken in the 
review application that as the wakf was partly 
public and partly private S. 92 should not have 
been held to be applicable. The District Judge then 
passed the order which is the subject of the present 
application. He referred to a previous application 
by Shaikh Anwarullah for the removal of the same 
mutwalli in 1936. This application was dismissed 
on the merits. The objection had been taken in 
those proceedings that an application for removal 
was not maintainable and it was decided that it 
was maintainable. It was urged in support of the 
review application that the question was therefore 
c res judicata. The learned District Judge accepted 
this contention and held that the previous view 
taken by him with regard to the maintainability of 
an application for the removal of a mutwalli was 
erroneous. Ho obsorved that Sec. 92, Civil P. C. 
would apply to a trust which was wholly publio’, 
and the wakf under consideration is partly public 
ana partly private. He accordingly accepted the 
revle\v application, set aside bis provioas order of 
15th May 1039, and directed that the remaining 
issues of the case should be taken up and deoided. 

A preliminary objection has been taken to the 
present application under S. 115 that the applica- 
tion does not lie because the order of the District 
Judge of 30th August is of an interlocutory nature. 
In a case which camo recently before a Bench of 
th.s Court, 1941 O.W.N. 1289,1 it was held that a 
d dec.sion on the maintainability of an application 
for the removal of a trustee is a decision on a 

Tht tru R t 0 in J? ri . 8diotion and > 3 open to revision. 
The trust in that case appears to have been of an 

entirely public nature and it was held by the Bench 

of th.s Court that a trustco appointed under a 

be removcd b y more application 
and without recourse to a suit under S. 92. The 
trustee bad been romovod by the lower Court and 
therefore there woe no doubt that the case had 
been decided O her cas<* of this Court which have 
to be particularly considered on the preliminarv 
objection are 5 O.W.N. 604,8 1935 O.W.N. 1158,8 

o 29 , A ****** 10,42 Oudh 135 : 1941 0,W N 
1269, Sandat Husain v. Mojiz Husain. ’ ’ * 
2. ( 28) 15 A.I.R. 1928 Oudh 855 : 111 1C 161- ft 

3 L (?6?23 A 6 

6 W N f ^ 0ud xA 2 ^ 11Luok - 6 *>:1986 

u.w.N. 1168 Paras Nath y. Ran Bahadur, 


1940 O.A. 521,4 1941 O.W.N. 1136,5 and a recent 
case not yet reported which came before the Bench, G 
which decided 1941 O.W.N. 1136,5 S. 115 Applica¬ 
tion No. 7 of 1933.° To the decision in the last two 
cases I was myself a party. In 1935 O.W.N. 1158 3 

a Full Bench held that an application in revision 
was not maintainable against an order deciding 
that the court-fcc paid by a plaintiff was insuffi¬ 
cient. All interlocutory orders passed during the 
trial of a pending suit must be excluded from the 
application of S. 115. 

In 1940 O.A. 521* during the pendency of pro¬ 
ceedings under the Encumbered Estates Act a suit 
was brought on a promissory note against a non- 
applicant debtor. The defendant pleaded that the 
suit should bo stayed pending the decision of the 
Special Judge under S. 9 of the Act, hut the plea 
was rejected by the lower Court. It was said by the 
Bench of this Court that prime facie this would 
have seemed to bo an interlocutory order, hut in / 
view of the decision of a Full Bench of this Court 
in 5 O. W. N. 604 2 that contention could not bo ^ 
maintained. There it was held that an order allow¬ 
ing continuation of the trial of a suit which bad 
been stayed, and which ought to have remained 
stayed, under S. 10, Civil P.C., is a “decided case” 
within the meaning of S. 115. In 1941 O. W. N. 
1136 5 the question for consideration was whether 
an application for amendment of a mortgage decree 
under the Agriculturists’ Relief Act was maintain¬ 
able when earlier applications had been dismissed, 
the Civil Judge having held that it was. It was said 
by the Bench of this Court that the question raised 
was one of jurisdiction, and to that extent S. 115 
was applicable, but that tho case was not “deoided’* 
within the meaning of that section and thereforo 
the revision application did not lie. In Apple. No. 7 
of 193S° the lower Court held that it had jurisdic- 0 
tion to entertain an application for the removal of 
trustees. It was said by this Court that this did not 
amount to a decision of a ease. Reference was made 
to what was described as the equitable interpreta¬ 
tion of S. 115 adopted iu certain cases where, had 
there been no interference, great injustice would 
have been done, and it was said that no such exten¬ 
sion of the revisional powers of the Court was called 
for by equity in that case. The case now under con¬ 
sideration presents rather unusual features. Tho 
Court below originally held that tho mutwalli could 
not be removed on an application, and then on the 
review application set aside tho order dismissing 
luo application aud directed further proceedings to 
continuo on it. If this ordor was not legally justi- 
ticd tho earlier ordor should be restored. It may bo 
noted first of all that an appeal lies on certain 
grounds against an order granting an application h 
in review but these grounds are that the procedure 
prescribed has not been followed. An appeal could 
not bo preferred on the ground that the review 
°j” r '* as in contravention of tho provisions of R. 1 
of O. 47. Such an ordor in review can only bo chal¬ 
lenged in revision. 

There are cases of tho Lahore High Court in 
which it has been held that where an ex parte 
docree has boon set asido on a review application 

4. (’40) 27 A.I.R. 1940 Oudh 342: 187 I C 8 ft 5 * i/i 
Luck. 641 : 1940 O.W.N. 610 : 1940 O A 621 
_ U ° ba ®“ ad Ihtisbam All v. Laohhman Prasad 21 ’ 
^i'oj? 2 ]y 20 4942 Oudh 79 : 190 TO 698 • 

1941 O.W.N. 1138, Kushal Ohand v. Sri NaroJn * 

6 : ”* ( ’ 42) 29 A I R- 1942 Oudh 20 T 197 
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the order setting it aside is not an interlocutory 
order and is open to revision. The cases are A.I.B. 
1926 Lnh. 379 7 and A. I. R. 1933 Lah. 169.8 The 
circumstances in these cases were very similar to 
those of the present case, the only substantial dif¬ 
ference being that while in those cases an ex parte 
decree was set aside on a review application, in the 
present case an order dismissing an application for 
the removal of a mutwalli was set aside. The origi¬ 
nal proceedings had terminated and were revived 
by the order which was challenged in revision. 
There would appear therefore to be as much justi¬ 
fication for holding that there was ‘a case decided’ 
by this order as there was in 5 0. W. N. 604 2 and 
1940 0. A. 5*21. 4 Learned counsel for the applicant 
also referred by way of analogy to the case where a 
decree is set aside on the ground of fraud. The 
proceedings, he says, would be separate proceed¬ 
ings, though the effect might be to revive the pro¬ 
ceedings in the earlier case, that is prior to the 
fraud. He also pointed out that in the present case 
there is a separate record of the review application. 
The original case was Miscellaneous Case No. 1 of 
1939 and the review application was Miscellaneous 
Case No. 30 of 1939. A formal order was also pre¬ 
pared in the review application. No such order is 
prepared where there is merely a finding on a pre¬ 
liminary issue. This clearly indicates, he contends, 
that there was an independent proceeding. 

For the opposite party it is argued that the 
review proceedings were really in continuation of 
the earlier proceedings, they revived those proceed¬ 
ings, which will be continued in consequence of the 
order passed. The separation of the records of the 
two cases and the preparation of a formal order 
would appear to answer an objection mentioned in 
the judgment of King C. .1. in 1935 O.AV.N. 1159. 2 
There it was said that there was no record of a 
"decided case," as distinct from the record of the 
pending suit. In the present case while the pro- 
ceedings in each record related to the same matter 
the connexion between the two records was similar 
to that between the record of a suit and the record 
of an appeal preferred against the decision in that 
suit. Upon full consideration of these arguments 
and the authorities cited, I have come to the con¬ 
clusion that an order of this kind, reviving pro¬ 
ceedings which had definitely terminated, cannot 
be described as an interlocutory order for the pur¬ 
pose under consideration. I therefore reject the 
preliminary objection. The main point taken by 
the learned counsel for the applicant in the present 
application is that the District Judge bad no juris- 
diction to entertain the review application, ihe 
District Judge did not state how such an app na¬ 
tion lav, but presumably he considered that there 
was “sufficient reason” within the meaning of R. l 
of 0. 47 to revise his previous order. The learned 

so held by their Lordships of the Privy Council. 

They observed : 

"They think that R. 1 of 0. 47 must be read as 

7. ('26) 13 A.I.R. 1926 Lah. 379 : 95_I.O. 124 : 7 

Lab. 161 : 27 P.L.R. 321. Piroj Shah v. Qanb 

8?*T33) 20 A.I.R. 1933 Lah. 169: 141 I C. 188: • q l 

P.L.R. 88, Kanshi Ram v. D.wan Chand 
9. ('22) 9 A. I. R. 1922 P. C. 112 : 72 I. C. ot>6 ... 

Lah. 127 : 49 I. A. 144 (P. C.), Chhajju Ram v. 

Ncki. 


in itself definite of the limits within which review 
is to-day permitted and that reference to practice e 
under former and different statutes is misleading 
bo construing, the words, ‘any other sufficient 
reason*, are to be interpreted as meaning a reason 
sufficient on grounds at least analogous to those 
specified immediately previously." 

Learned counsel for the opposite party suggested 
that a review was justified by reason of a mistake 
apparent on the face of the record. I am clearly of 
opinion that it is not possible to hold this. It is 
indeed arguable that the original order of 15th 
May 1939, was justified. It was also pointed out 
by the learned counsel for the opposite party that 
no objection was taken to the review application in 
the lower Court. The District Judge observed in 
his order of 30th August 1939 that it bad not been 
urged before him that the review application was 
not maintainable and it was not necessary for him 
therefore to discuss that point. But whether the * 
objection was taken or not is, I think, immaterial. 
The ruling in the Privy Council case cited has been 
followed by this Court in A. I. R. 1930 Oudh 3921° 
and in that case it was held that a Court hearing 
an application for review has no jurisdiction to 
order a review because it is of opinion that a 
different conclusion of law should have been arrived 
at. If the question is a question of jurisdiction, as 
it is there held to be, the omission to take objection 
in the lower Court would not be material. 


It' was said by the learned counsel for the appli¬ 
cant that the District Judge was not right in 
thinkiDg that the question of maintainability was 
res judicata in view of the earlier case of 1936. It 
is true that it was held in that case that the oppo¬ 
site party Shaikh Anwarullab could proceed for the 
removal of the mutwalli by application, but his g 
application was dismissed on the merits and there¬ 
fore the present applicant had no opportunity of 
appealing against the decision on tbo legal point. 
Learned counsel referred on this point to 6 O.NV.N. 
1320H and 1937 0. W. N. 1107.1- On the view 
which I take, however, about the review application 
it is not necessary for me to consider whether the 
question was or was not res judicata and I do not 
therefore express any opinion on this point. Nor do 
I consider it necessary to express any opinion on 
the question whether an application for removal of 
a trustee lies in the case of a wakf which is partly 
of a private and partly of a public nature. I am 
satisfied that this application must be allowed on 
the ground that the Court below had no jurisdic¬ 
tion to pass the order of 30th August 1939 on tho 
review application. I accordingly allow this applica- 
tion with costs, set aside the order of 30th August /j 
1939, and restore the previous order of 15th May 
1939. 

G.N./R.K. Application alloxctd. 


0. (’30) 17 A I.R. 1930 Oudh 392 : 126 I. O. 677: 
7 0. W. N. 741, Nem Das v. Kunj Behan Lai. 

1. (’30) 17 A.I.R. 1930 Oudh 124 : 122 I. 0. 610. 
4 Luck. 404 : 6 O. W. N. 1320, Chandnka Singh 

v. Chokbey Singh. 1in7 v 

2. (’37) 171 I. C. 423 : 1937 0. W. N. 1107, Nar 

sing Misra v. Raj Bahadur Singh. _ 


M'40)Chitaley. S. 115 N. 27 Pt. J ; 0. 47 R. 7 
K -1 Pt 3*0. 47 R. 7 N. 16 Pt. o. 

11) Mulla, Page 427 Pt (s); Page 1242 Pt. (i). 

) (’40) Chitaley, S. 115 N. 5 It. 7. 

II) Mulla, Page 415 Note Case. 
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(c) (’40) Chitaley, 0. 47 R. 1, N. 15 Ft. 8; N. 16 
a pt. 1 N. 1Gb Ft. 4a. 

(•41) Mullfl, Pago 1232 Ft. (k); Page 1233 Pt. (f). 

(d) (’40) Chitaley, S. 115, N.27; 0.47 R.7 N.16. 

(•41) Mulla Pago 124*2 Note “Review granted with¬ 
out jurisdiction.** 
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BENNETT AND MADELEY JJ. 

Sri Thakurji and others—Plaintiffs— 

Appellants 

v. 

Ml. Gaya Kucr and others—Defendants 

— Respondents. 

Appeal No. 12 of 1938, Decided on 16th Decem¬ 
ber 1941, against order of Smith J., D/- 9th Octo- 
b ber 1935. 

(a) Custom—Proof—Custom existing in most 
villages of province—It must be proved indepen¬ 
dently for each village. 

Where there is no general custom but a custom 
exists in most villages in a province, the custom 
has to be proved independently for each village. 

[F 2139] 

(b) Custom — Custom that groves escheat to 
landlord on abandonment recorded in wajib-ul- 
arz—Applicability — Custom does not cease to 
exist merely because at the moment there is no 
grove to which it can relate. 

The custom that groves escheat to the landlord 
on abandonment recorded in tho wajib-ul-arz applies 
not only to groves then in existence, but to groves 
which subsequently come into existence unless there 
is a contract to the contrary : (’42) 29 A,I.R. 1942 
Oudh 120, Rel. on. [P 214c] 

The custom does not cease to exist merely because 
at the moment there happens to bo no grove to 
which it can relate. [P 214c] 

(c) Civil P. C. (1908), S. 100 — Question of 
custom depending entirely on interpretation of 
certain documents — Question is of mixed law 
and (act. 

Where the question of custom depends entirely 
upon the interpretation of certain documents which 
have to be read together, the question is not a puro 
question of fact, but is a mixed question of law and 
fact and therefore a second appeal does lie. 

[P 214c] 

(d) Custom—Wajib-ul-arz saying that tenants 
have only such and such rights in groves—All 

d other rights must be deemed to be denied. 

When the wajib-ul-arz says that tenants have 
only such and such rights in their groves it neces¬ 
sarily implies that all other rights arc doniod. Con¬ 
sequently where the wajib-ul-arz records a oustom 
that tenants of groves have only the right to enjoy 
the fruits, to take fuel which fell of itself from tho 
trees and to cut one or two branches for tho purpose 
of making or repairing agricultural instruments, it 
must be taken that the tenants have not tho right 
to transfer their groves. [p 214c] 

(c) Custom—Village — Cbauphera in Oudh— 
Interpretation of wajib-ul-araiz — Custom that 
groves escheat to landlord on abandonment 
recorded in wajib-ul-arz of village Bhatpurwa 
held applied to village Cbauphera. 

There was a close connexion between the wajib- 
ul-arz of village Chauphera and that of village 


Bhatpurwa in Oudh. The wajib-ul-arz of village 
Bhatpurwa was the first wajib-ul-arz to be prepared 
in the llaqa, and the wajib-ul-araiz of other villages 
in the llaqa, if the custom was thesame as in Bhat¬ 
purwa, instead of setting forth the custom in full, 
merely referred to the provisions of village Bhat¬ 
purwa. In village Bhatpurwa, it was clearly stated 
with respect both to scattered trees and to groves 
that tenants bad only the right to enjoy the fruits, 
to take fuel which fell of itself from the trees and 
to cut one or two branches at a time for the purpose 
of making or repairing agricultural instruments. At 
the time of the preparation of wajib-ul-arz of vil¬ 
lage Chauphera the only two tenants’ groves which 
had existed in the village had already escheated to 
the landlord on account of abandonment. The con¬ 
sequence was that whereas in respect of scattered 
trees the wajib-ul-arz of village Chauphera referred 
to the custom recorded in the wajib-ul-arz of village 
Bhatpurwa, it was stated in the wajib-ul-arz of / 
village Chauphera that there were no tenants’ 
groves : 

Held that the wajib-ul-araiz of the two villages 
must be interpreted together and that having a view 
to tho custom as to the scattered trees and the 
general identity of custom in the two villages and 
to the fact that there were two instances of escheat 
on the ground of abandonment recorded in the 
wajib-ul-arz of village Chauphera the custom of 
escheat of groves on abandonment by tenants was 
proved by documentary evidence in the village 
Chauphera. [P 214/] 

K . P. Misra — for Appellants. 

H. N. Misra — for Respondent 1. 

JUDGMENT. — This is an appeal under S. 12 
(2), Oudh Courts Act, in a suit by landlords for pos¬ 
session of a grove on the ground of abandonment 9 
by the tenant. There are two points for decision in 
this appeal. One is the interpretation of the wajib- 
ul-arz of village Chauphera. Does this wajib-ul-arz 
prove tho custom that the groves of tenants escheat 
to tho landlord if they are abandoned by tho 
tenants? The second point set forth in the grounds 
of appeal is that quite apart from the oustom pleaded 
in the suit the plaintiffs are on the general custom 
of tho province also entitled to a decree as prayed 
for by them. We may deal with this at once. Tho 
appellants’ learned counsel, on a review of all tho 
decisions which have been put beforo us, admits 
that no such general custom as is here pleaded 
exists. In most villages in Oudh thcro is such a 
custom, but the custom has to be proved indepen¬ 
dently for each villago. 

Tho facts are that the plaintiffs and defendants 
3 to 5 own tho villago of Chauphera. Defendant 2 h 
was the grove-holder of tho grovo in suit. He mort¬ 
gaged this grovo to defendant 1. Defendant 1 ob¬ 
tained a decree for foreclosure against defondant 2 
and took possession of tho grove. Defendant 2 has 
now left tho village and settled down in Samaurn, 
in whioh none of the landlords of Chauphora has 
any share. Tho question of custom in this villago 
Chauphera depends upon tho two wajib-ul-araiz of 
Chauphera and of Bhatpurwa. If tho provisions of 
tho wajib-ul-arz of villago Bhatpurwa conoerning 
tho tenants' groves are applicable to Chauphora, 
then there can bo no doubt but that tho custom of 
escheat in these circumstances does exist in villago 
Chauphera. Tho Hon’blo Single Judge, who tried 
tho appeal, held that in tho absenco of any distinot 
provision in tho wajib-ul-arz of village Chauphera 
that groves escheat to the landlords on abandon¬ 
ment, the custom could not bo proved by inforenco 
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Q from tbc provisions of the wajib-ul-arz of another 
village. There is a close connexion between the 
wajib-ul-arz of village Clmuphera and that of village 
Bbatpurwa. The wajib-ul-arz of village Bbatpurwa 
was obviously the first wajib-ul-arz to be prepared 
in this Ilaqa and the wajib-ul-araiz of other villages 
in the Ilaqa, if the custom is the same as in Bhat- 
ptirwa, instead of setting forth the custom in full, 
merely refer to the provisions of village Bbatpurwa! 
In village Bbatpurwa it is clearly stated with res! 
pect both to scattered trees and to groves that 
tenants have only the right to enjoy the fruits, to 
take fuel which falls of itself from the trees and to 
cut one or two branches at a time for the purpose 
of making or repairing agricultural instruments. 
Had there been any tenants' grove at the time when 
the wajib-ul-arz was prepared in village Clmuphera, 
no difficulty would have arisen. Either the custom 
would have been stated in the wajib-ul-arz of 
village Clmuphera, if it differed from the custom 
prevailing in Bbatpurwa, or a cross-reference would 
have been made to the wajib-ul-arz of village Blmt- 
purwa if the custom was the same. But at the time 
of the preparation of the wajib-ul-arz, the only two 
tenants’ groves which had existed in village Chau- 
pbera had already escheated to the landlords on 
account of abandonment. The consequence is that 
whereas in respect of scattered trees we are refer¬ 
red by the wajib-ul-arz of village Clmuphera to the 
custom recorded in the wajib-ul-arz of village 
Bbatpurwa, it is stated in the wajib-ul-arz of 
village Clmuphera that there are no tenants* groves. 
The appellants’ learned counsel argues that we 
have two cases of escheat recorded by the wajib-ul- 
arz of village Clmuphera on the ground of aban¬ 
donment, and that it may be inferred from the 
fact that the custom as to scattered trees is the 
same in both villages that the custom as to groves 
is also the same. A custom does not cease to exist 
merely because at the moment there happens to be 
no grove to which it can relate. Moreover, it has been 
held that the custom of escheat recorded in the 
wajib-ul-arz applies not only to groves then in 
existence, but to groves which subsequently come 
into existence unless there is a contract to the con¬ 
trary : vide 1941 O. W. N. 13*28.1 

The respondent’s learned counsel opposes this 
appeal on the ground that it is a question of fact 
whether this custom exists, and that this question 
of fact has been found in his favour by all three 
Courts. We find, however, that since the question 
of custom depends entirely upon the interpretation 
of the two documents which must be read together, 
the question is not a pure question of fact, but is a 
d mixed question of law and fact and an appeal does 
lie. Learned counsel also argues that the only 
document we have to interpret is the wajib-ul-arz 
of village Clmuphera, in which there is no entry 
relating to grove3. lie argues there cannot be any 
question of construction because the wajib-ul-arz 
of Clmuphera makes it perfectly clear that it is 
not necessary to mention anything about the cus¬ 
tom because there are no groves in the village. 
Furthermore he argues that even if the wajib-ul- 
nrz of Bbatpurwa be taken into consideration, the 
right of transfer is not affected because the wajib- 
ul-arz of Bbatpurwa does not specifically say that 
the tenants have not the right of transferring their 
groves. As to the latter argument we think that it 
is a radical misinterpretation of the wajib-ul-aiz of 
village Bbatpurwa. When the wajib-ul-arz say* 

1. (’42) 29 A. I. B. 1942 Oudh 120 : 1941 O. W. X. 
1328, Amjad Ali v. Ejaz Rasul Khan. 


A. I. R, 


n tenants have only such and such rights in 

HV* 8r0Tes , ,l . "Charily implies that all other « 

with* M 11 ™ de “! ed - , The "-bicli have dealt 

with this matter have all held the same view 

namely that if the custom of village Bbatpurwa is 
held to apply to village Chauphera, the right of 
transfer is not given to the tenants. 

thlnwL n o V O ( t - be . SeC0nd ° f tLe lhrcc agents we 
think that it is too narrow a view to take of the 

documents. It is true that the wajib-ul-arz of 
vi age Chauphera could have referred to that of 
village Bhatpurwa for the custom of tenants’groves 
if that custom existed in Clmuphera, but it is also 
true that if the custom differed from that of Chau- 
phera, it could have stated that fact too. What it 
does is to say nothing about the custom because 
there were no groves. On the other hand, it seems a 
fair inference that since the custom relating to 
scattered trees is the same, the custom relating to 
groves is also the same. We do not think this / 
inference would be sufficiently strong for a definite 
decision in favour of the appellants if we had not 
two cases in which this custom had been actually 
followed, both recorded in the wajib-ul-arz. Sup¬ 
ported by these two instances we consider that the 
inference becomes irresistible. We therefore decide 
that the documents must be interpreted together 
that having a view to the custom as to the scatter¬ 
ed trees and the general identity of custom in the 
two villages and to the fact that there are two 
instances of escheat on the ground of abandonment 
recorded in the wajib-ul-arz of village Chauphera, 
the custom of escheat of groves on abandonment 
by tenants is proved by documentary evidence. We 
therefore allow this appeal, set aside the decree of 
this Court and pass a decree for possession in 
favour of the appellants. The appellants will get Q 
their costs in all the Courts from the contesting y 
defendant. 

O.N./R.K. Appeal allowed. 

q p Q _ 

(c) (’40) Chitaley, Ss. 100 and 101, X. 21 Pt. 5 
and N. 28 Pt. 9. 

(’41) Mullft, Page 371, Pt. (i). 
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Bexnett J. 

Silal—Accused — Applicant 

v. 

Emperor. 

Criminal Revn. Appln. No. 152 of 1941, Decided 
on 4tli December 1941, for revision of order of Sess. h 
Judge, Fyzabad, D/- 15th September 1941.. 

(a) Penal Code (1860), Ss. 457, 380-Scope of 
S. 457 explained. 

The offence of lurking bouse-tiespass or house 
breaking is committed whether the subsequent 
offence is committed or not. Section 457, Penal 
Code, looks merely to the object with which the 
house-trespass or house breaking is committed: it 
docs not take into consideration the offence, if any, 
committed thereafter. There i9 no reason, there¬ 
fore, why S. 457 should be considered a bar to a 
conviction for the offence committed after the house- 

trespass or house-breaking : (’26) 13 A. I.»R. 1926 
Pat. 367. Dissent. Cl' 215 d,e 

(b) Penal Code (I860), Ss. 457 and 380 — 
There is no connexion between Ss.457 and 38 . 

The odence under S. 3S0 cannot be comm.ttea 
except by a person who has entered into a building, 
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tent or vessel, but it is by no means necessary that 
a the entry should have been effected by trespass or 
house-breaking. The offence of theft under S. 380 
maybe committed by a person in his own house. 
There is, therefore, no connexion between S. 457 
and S. 380. t** 21 oe] 

(c) Penal Code (1860), Ss. 71, 457 and 380 — 
Offence under S. 380 is no part of offence under 
S. 457—S. 71 does not apply—Separate convic¬ 
tion under both sections is proper. 

The offence of theft is no part of an offence under 
S. 457. Hence where an accused after committing 
house-breaking at night commits theft therein, S.71 
does not apply and he can be convicted separately 
under S. 457 and S. 3S0. Further such separate 
conviction is justified under S. 235, Criminal P.C.: 
12 Mad. 36, Rel. on; (’26) 13 A.T-R. 1926 Tat. 367. 
Dissent. (P 2157) 

b H. N. Misrn and A. N. Mulla — for Applicant. 
Nasirullah Beg , ^lssisf. Government Advocate — 

for the Crown. 

ORDER. — This is an application in revision 
against an order passed by the learned Sessions 
Judge of Fyzabad confirming in appeal the convic¬ 
tion of the applicant Sital under Ss. 457 and 360, 
Penal Code. Sital was sentenced to six months’ 
rigorous imprisonment under S. 457 and to three 
months' rigorous imprisonment and a fine of Rs.50 
under S. 380, the sentences of imprisonment to run 
concurrently. It is contended in the present appli¬ 
cation firstly that the conviction was not justified 
on the evidence, and secondly that the conviction 
under S.457 and also under S.380 is illegal. I have 
heard what the learned counsel for the applicant 
has had to say on the facts, and 1 see no reason to 
c think that the evidence was not sufficient to estab¬ 
lish the applicant's guilt. The prosecution story was 
that the wife of the complainant Sheo Harakh, 
herself grappled with the applicant, and as he is a 
near neighbour, there is no reason to doubt her 
ability to recognise him, even though there was not 
much light. The evidence shows that there was 
some light. He was also identified by othor wit¬ 
nesses. Moreover, articles were found in his posses¬ 
sion afterwards which were identified as those of 
Sheo Harakh. There is no reason at all, therefore, 
for interfering with the applicant’s conviction on 
the evidence and the facts established by it. Tho 
other point raised is a legal point which merits more 
consideration. In support of his contention the 
learned counsel for tho applicant has referred to a 
decision of a Bench of the Patna High Court in 
5 Pat, 464. 1 It was held in this case that an accused 
, person convicted of house-breaking followed imme- 
u diately by theft is liable to punishment under S.457, 
Penal Code, only. Reference waB made in this caso 
to decisions of the years 1865, 1866 and 1867. 

With all respect I am unable to follow these 
decisions. Section 457 relates to the offence of lurk¬ 
ing house-trespass by night, or house-breaking by 
night, in order to tho committing of any offence 
punishable with imprisonment. Tho offence of lurk¬ 
ing house-trespass or house-breaking is committed 
whether the subsequent offence is committed or not. 
The section looks merely to the object with which 
the house-trespass or house-breaking is committed: 
it does not take into consideration the offence, if 
any, committed thereafter. There is no reason 
■therefore, why S. 457 should be considered a bar to 

t. (’26) 13 AI.R. 1926 Pat. 367 : 96 I. C. 528 : 27 
Or.L.J. 976 : 6 Pat. 464 : 7 P.L. T. 794, Makhru 
‘ Dosadh v. Emperor. 


a conviction for the offence committed after the 
house-trespass or house-breaking. Learned counsel ® 
for the applicant pointed out that S. 380 relates to 
the offence of theft committed in any building, tent 
or vessel and argued that such theft iuvolves illegal 
entry into a hou=e. This is not altogether correct. 

No doubt the offence cannot be committed except by 
a person who has entered into a boildiDg, tent or 
vessel, but it is by no means necessary that the 
entry should have been effected by trespass or house¬ 
breaking. The offence of theft under S. 380 may be 
committed by a person in bis own house. There is, 
therefore, no connexion between S. 457 and S. 380. 

In support of the conviction under both sections I 
have been referred to the case in 12 Mad. 36. 2 In 
this case a man was convicted under S.457 and also 
under Ss. 426 and 352, having committed house¬ 
breaking by night in order to commit such offences, 
and having actually committed them. He was 
punished separately for each offence, and a Bench / 
of the Madras High Court held that the convictions 
and sentences were legal. Reference was made in 
that case to S. 71, Penal Code, and the learned 
counsel for the applicant has also referred to this 
section. It was held by the Madras High Court that 
S. 71 docs not apply, and I am also of the same 
opinion. Section 71 only provides that where any¬ 
thing which is an offence is made np of parts, any 
of which parts is itself an offeuce, the offender 
shall not be punished with the punishment of more 
than one of such .offence unless it is expressly so 
provided. As I have said, the offence of theft is no 
part of an offence under S. 457. Finally, I may 
refer to S. 235, sub-s. (1), Criminal P. G., which 
provides inter alia that if in one series of acts so 
connected together as to form the same transaction, 
more offences than one are committed by the same 
person, he may be charged with, and tried at one 9 
trial for, every such offence. Illustration (b) to this 
sub-section reads : 

"A commits house-breaking by day with intent to 
commit adultery and commits in tho house so 
entered adultery withB's wife. A may bo separately 
charged with, and convicted of, offences undor 
Ss. 454 and 497, Penal Code." 

I may add that at the time of the decisions of 
the cases of 1865, 1866 and 1867 oil which the 
Patna High Court relied in 5 Pat. 4G4* the Code of 
Criminal Procedure of 1861 was in force, and that 
there havo been several changes in the Code since 
then, namely in 1872, 1882 and 1898. Section 235 
wa9 not in the Code of 1861 in anything like its 
present form. Nor was there in that Codo the 
illustration to which I have referred. For these 
reasons I am of opinion that there is no force in this 
legal objection and I accordingly dismiss this appli- h 
cation. 

K.S./lt.K. /lpp/icafion dismissed . 

2. (’89) 12 Mad. 36 : 2 Weir 32, Queen-Empress y, 
Nirichan. 

Penal Code — 

(a) (’36) Ratanlal, Pago 119 Pt. 10; Page 932 
Pt. 2; Pago 1107 Pts. 9, 10. 

(’36) Gour, Page 246 Pt. 2; Pago 1278 Pts. 6, 6, 9: 
Page 1550 Para. 5522. 

(b) ('36) Ratanlal, Page 
Pt. 2; Page 1107 Pts. 9, 

(’30) Gour, Pago 246 Pt. 2 
Page 1550 Para. 5522. 

(c) (’36) Ratanlal, Pago 119 Pt. 10; Paco 932 

Pt. 2; Page 1107 Pts. 9, 10. ^ 

( B6) Gour Page 246 Pt. 2; Page 1278 Pts. 6,6,9; 
Page 1550 Para. 5522. 


HO Pt. 10; Page 932 
! Pago 1278 Pis. 6,6,9, 
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0 ("41) Chitaley. S. 35 N 4. 

(’41) Mitra, Page 93 N. 78A: ‘'Cases under S. 71 
I. P. C.;” Page 8*28 N. 761. 
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Ghulam Hasan J. 

Lala Anant Lal — Plaintiff — 

Applicant 

v. 

Ram Adhar and another — Defendants 

— Opposite Party. 

Civil Revn. Appln. No. 47 of 1939, Decided on 
4th December 1941, for revision of order of Munsif 
(as Judge of Small Cause Court), Barabanki, D/- 
l 22nd December 1938. 

(a) Hindu Women's Rights to Property Act 
(1937 as amended in 1938), S. 3 (2), (3;—Scope 
of — Sons of deceased Hindu are not excluded 
by widow upon death of their father — Suit on 
pronote executed by deceased father — Only 
sons impleaded — Failure to implead widow 
does not justify dismissal of suit. 

Sub-sections (2) and (3) of S. 3 do not contem¬ 
plate that the sons of a deceased Hindu are exclu¬ 
ded by the widow upon the death of their father. 
The right conferred upon the Hindu widow under 
6ub-s. (3) is merely a limited right such as a Hindu 
widow possesses under ordinary Hindu law with an 
additional privilege conferred by the sub-section 
that she could independently claim partition as a 
male owner which was denied, to her under the 
Hindu law. Therefore in a suit on a pronote execu¬ 
ted by a deceased Hindu, the plaintiff is perfectly 
justified in impleading the sons of the deceased 
executant as his legal representatives. It is no doubt 
the duty of the plaintiff to implead the widow also 
as a co defendant, but his failure to do so cannot 
possibly operate as a dismissal of the entire suit. 
For whore a suit is brought bona fide without any 
fraud or collusion against certain persons implea- 
ded as legal representatives of the deceased leaving 
out others who should or might have been joined, 
the decree will be binding upon the estate of the 
deceased on the ground that the estate was suffi¬ 
ciently represented : ('34) 21 A. I. R. 1934 Lah. 
657; (’30) 17 A. I. R. 1930 Mad. 930 and (’40) 27 
A.I.R. 1940 Oudh 230, Bel . on. [P 216/*; P 217a,d] 

Assuming that the widow is not bound by a de¬ 
cree obtained behind her back on the ground that 
(j she is not impleaded as a defendant to the suit, 
there is no good reason why the suit could not be 
decreed against the sons, who are joined as legal 
representatives of the deceased. [P 217d,cJ 

(b) Hindu Women’s Rights to Property Act 
(1937 as amended in 1938) — Act does not ope¬ 
rate to regulate succession to agricultural land. 

Act 18 of 1937 as amended by Act No. 11 of 1938 
is ultra vires of the Legislature and does not ope¬ 
rate to regulate succession to agricultural land in 
the Governors’ provinces but operates only to regu¬ 
late devolution by survivorship of property other 
than agricultural land. Hence where the property 
left by the deceased is both agricultural and non- 
agricultural, so far as the agricultural property is 
concerned, the widow possesses no right under the 
Hindu Women’s Rights to Property Act, 1937 to 
succeed her husbund even to a limited interest : 
(’41) 28 A. I. R. 1941 F. C. 72, Foil . [P 217e] 


P. L. T arma — for Applicant. 

Baj Kumar Srivastava — for Opposite Party 2. e 

ORDER. — This is a plaintiff’s revision under 
b. 25, Provincial Small Cause Courts Act, against 
the dismissal of his suit. The suit was based upon 
a promissory note and receipt, dated 9th August 
1935, alleged to have been executed by Durga, the 
deceased father of the defendants-opposite-parties 
for a sum of Rs. 68 with interest at Re. 1-8-0 per 
cent, per mensem. The suit was filed on the 6th 
August 1938. In the plaint it was stated that Durga 
died about 15 months ago. This puts the date of 
Durga’s death somewhere about 6th May 1937. The 
suit was brought against the defendants, who are 
the sons of Durga, on the ground that they were 
the heirs and legal representatives of their deceased 
father. In para. 2 of the plaint it was further 
alleged that the defendants were in possession over 
the entire property left by the deceased, that they / 
lived as members of the joint Hindu family subject 1 
to the Mitakshara law and that their business and 
mess were joint. The defendants admitted the death 
of Durga but denied the fact of jointness alleged in 
para. 2 of the plaint. In para. 6 they pleaded that 
they had no right to succeed as reversioners on the 
death of Durga and were not liable for his debts. It 
was further stated that Durga left a widow, Mt. 
Lachhmin, who was alive. The promissory noto 
and the receipt filed in the suit were denied by the 
defendants. The learned Munsif exercising powers 
of a Small Cause Court, held that the promissory 
note and receipt were proved but dismissed the suit 
on the ground that Mt. Lachhmin, the widow of 
Durga, was the sole legal representative of her de¬ 
ceased husband under S. 3 (2) of Act No. 18 of 
1937 (The Hindu Women’s Rights to Property Act, 
1937) as amended by Act 11 of 1938. The learned g 
Judge found that the interest of Durga in the joint 
family property devolved after his death upon his 
widow and the defendants were not liable to pay 
the debt. The suit was therefore dismissed. In re¬ 
vision it has been contended before mo on behalf 
of the plaintiff applicant that the view taken by 
the lower Court is wrong and in any case even if 
the defendants had been impleaded wrongly as the 
legal representatives of their deceased father, the 
suit was not liable to dismissal. The material por¬ 
tion of S. 3 (2) and (3), Hindu Women’s Rights to 
Property Act, is as follows : 

“(2) When a Hindu governed by any school of 
Hindu law other than the Dayabhag school or by 
customary law die3 having at the time of his death 
an interest in a Hindu joint family property, his 
widow shall, subject to the provisions of sub-s. (3), 
have in the property the same interest as he him- 1 
self had. (3) Any interest devolving on a Hindu 
widow under the provisions of this section shall be 
the limited interest known as a Hindu women’s 
estate, provided however that she shall have the 
same right of claiming partition as a male owner. 

A plain construction of these two sub-sections 
shows that the widow is to get the same interest in 
the joint family property which her deceased hus¬ 
band had at the time of his death subject, however, 
to the fact that such interest shall be a ll “ lt 
interest known as a Hindu women’s ^ ate. IJ 
sub-sections do not contemplate that the 
deceased Hindu are excluded by the widow upen 
the death of their father. The right conferred upon 
the Hindu widow under sub-s. (8) » ^ 
limited right such as a Hindu widow possc^es 
under ordinary Hindu law with an addition!all>r- 
Tilege conferred by the sub-section that she could 
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independently claim partition as a male owner 
which was denied to her under the Hindu law. I 
am not prepared to hold that the rights of survivor- 
: ship in a joint Hindu family possessed by the sons 
are taken away by the provisions of subss. ( 2 ) and 
(3) which confer upon the Hindu widow the same 
interest as her deceased husband had at the time 
of his death. This being my view, it follows that 
the plaintiff-applicant was perfectly justified in 
impleading the two sons of Durga deceased as his 
legal representatives. The Hindu Women’s Rights 
to Property Act had come into force in April 1937 
and if the allegation in the plaint is to be taken 
strictly, Durga died after the Act had become ope¬ 
rative. Under these circumstances, it was no doubt 
the duty of the plaintiff to have impleaded the 
widow also as a co-defendant, but his failure to do 
so cannot possibly operate as a dismissal of the 
entire suit. 

It was open to the plaintiff to have the widow 
impleaded as a defendant and it was equally the 
duty of the Court to have impleaded her for an 
effective determination of the controversy in the 
case. There is ample authority in support of the 
proposition that where a suit has been brought 
after the death of a person all the legAl representa¬ 
tives of the deceased need not be impleaded. It is 
sufficient that tbo plaintiff sues those persons 
whom he considers to be the legal representatives 
after enquiry. If such persons are sued, the suit is 
a good one and the decree will be effective to the 
extent of the property of the deceased : tide A. I.R. 
1934 Lab. 657.1 It was held in A. I. II. 1930 Mad. 
930- that even where a suit is instituted by a cre¬ 
ditor of the deceased against his wrong legal repre¬ 
sentatives, the decree passed in the suit and the 
e sale of the property of the deceased in execution of 
that decree is binding on the true legal representa¬ 
tive. The estate is to be deemed as sufficiently 
represented if the suit was instituted bona fide 
against the alleged legal representative and the 
decree was obtained without any fraud or collusion 
between the parties. The binding nature of the 
decree is not limited only to the items of property 
in tho possession of the alleged legal representative 
but extends to the whole of the estate of the 
deceased. In a decision by a Bench of this Court in 
1940 O. A. 237, 3 it was held that whore a suit was 
brought on foot of a mortgage executed by a de¬ 
ceased Mahomedan impleading all bis heirs except 
one, the estate of the deceased was sufficiently re¬ 
presented and tho decree in suit was binding on 
the heir not impleaded. 

On tho principle thus deduciblc from tbo afore- 
d mentioned cases, it appears to follow that where a 
suit is brought bona fide without any fraud or col¬ 
lusion against certain persons impleaded as legal 
representatives of the deceased leaving out others 
who should or might have been joined, the decree 
will be binding upon the estato of the deceased on 
the ground that the estate was sufficiently repre¬ 
sented. Assuming for a moment that tho widow 
was not bound by a decree obtained behind her 
back on the ground that she was not impleaded os 

1. (*34) 21 A.I.R. 1934 Lab. 657 : 155 I. C. 285 : 
35 P. L. R. 598, Ali Mohammnd v. Ali Mohami 
mad. 

2. (*30) 17 A.I.B. 1930 Mad. 930 : 129 I. C. 469 : 

• Mad. 212 : 60 M. L. J. 97, Chaturbhujadoss 

Kusbaldoss & Sons v. Rajanmnicka Mudali. 

3 * 1 2 PJO) 27 A.I.R. 1940 Oudb 230 : 186 I. C. 544 : 
15 Luok. 463 : 1940 O. W. N. 254 : 1940 O. A. 
237, Mt. Eadan y. Mt. Ram Dulari, 


a defendant to the suit, there is no good reason 
why the suit could not have been decreed against c 
the defendants-opposite-parties, who were joined as 
legal zopresentativos of the deceased. It may also 
be mentioned in this connexion that, according to 
the decision of the Federal Court in A.I.R. 1941 F.C. 
72. 4 Act 18 of 1937 as amended by Act 11 of 1938 
is ultra vires of the Indian Legislature and does not 
operate to regulate succession to agricultural land in 
the Governors’ provinces but operates only to regu¬ 
late devolution by survivorship of property other 
than agricultural land. In the present case there is 
no doubt that the property left by the deceased is 
both agricultural and uon-agricultural and so far 
as the agricultural property is concerned, the widow 
possesses no right under the Hindu Women’s 
Rights to Property Act, 1937, to succeed her hus¬ 
band even to a limited interest. I hold, therefore, 
that the decision of the lower Court upon this point 
is wholly wrong and the suit ought not to have 1 
been dismissed. I allow the revision application, 
set aside the judgment and decree of the lower 
Court and decree the suit with costs throughout. 

K.S./R.K. Application allowed. 

4. (’41) 28 A. I. R. 1941 F. C. 72 : 194 I. C. 357 : 

I L. R. (1911) Kar. F. C. 148, In the matter of 
Hindu Women's Rights to Property Act, 1937, on 
a special reference by His Excellency the Governor- 
General. 


Hindu Law — 

(a) (’40) Mulla, Pages 2G, 26a and 2Gb S. 35. 

(b) (’40) Mulla, Page 26b S. 35 “whether Act 
ultra vires." 
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Bennett J. 

Jagrup — Defendant — Appellant 


Ram Sabad — Plaintiff — Respondent. 

Second Appeal No. 173 of 1938, Decided on 2nd 
October 1911, against order of Civil Judge, Fyza- 
bad, D/- 28th March 1938. 

(a) Fraud—Ex parte decree—Suit to set aside 
on ground of fraud — Merits of previous case 
can be examined. 

In u suit to set aside an ex parte decree on tho 
ground of fraud, it is open to the Court in examin¬ 
ing the question of fraud to take into consideration 
the merits of the previous case in which the ex 
parte decree was passed. [p 2l8cl 

(b) Civil P. C. (1908), S. 100-Fraud — Find¬ 
ing on question of, is one of fact. 

A finding on the question of fraud being one of 
fact cannot be contested in second appeal. [P 218c] 

(c) Civil P. C. (1908), O. 41, R. 2 — Power 

under, should not be exercised without good 
reason. s 

No doubt an appellate Court is given power in 
R. 2 o O. 41 to consider grounds of objection not 
set forth in the memorandum of appeal, but this 
power should not be exorcised without good reason. 

. „ „ [P 218dj 

(d) Decree - Suit to set aside on ground oi 

p « v ‘°us suit held fraudulent ab initio 
— Decree cancelled — Defendant cannot be de- 
cJared entitled to continue his suit from staee 
which U had reached prior to decree. ^ 

i “. aSOi , tt °? e ‘ nsido a deorw on ground 
of fraud, it is found that the previous suit was 


h 
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fraudulent ab initio, the Court while cancelling the 
decree cannot grant the defendant a declaration 
vhat lie i? entitled to continue his suit from the 
stage which it had reached prior to the passing of 
the decree : 2 Cal. 1S4 (P.C.); (’28) 15 A.I.R. 1928 
All. 685; ( 36) 23 A. I. R. 1936 Oudh 298; (’28) 15 
A.I.R. 1928 Oudh 386; 11 C.L.J. 346; (*16)3A.I.R. 
1916 Cal. 507 and 35 All. 487 (P. C ), Disting. 

[P 219c] 

Where the plaintiff by giving a false address of 
the defendant and by other means succeeds in 
obtaining an ex parte decree against the defendant, 
the suit must be regarded as fraudulent ab initio. 

[P 2195] 

11. Husain — for Appellant. 

S. D. Hisra — for Respondent. 

JUDGMENT. — This is a second civil appeal 
from the judgment and decree passed on 28th 
March 1938, by the learned Civil Judge of Fyzabad 
reversing in first appeal the judgment and decree of 
the Munsif, South I’yzabad, dated 30th September 
1937. The suit out of which the appeal arises was 
brought for a declaration that an ex parte decree 
obtained by the defendant against the plaintiff in 
the Court of the Munsif, Bangaon, district Jessore, 
{Bengal) on 19th September 1932, was null and void 
on the ground that it was obtained by means of 
fraud. The trial Court held that the fraud was uot 
proved. The Civil Judge in first appeal held that it 
was proved and accordingly granted the declara¬ 
tion prayed. 

For the purpose of deciding whether the suit in 
the Bangaon Court was fraudulent, the Civil Judge 
considered the merits of the previous case to some 
extent, but he did not base his finding of fraud 
entirely on them. The first and sixth grounds taken 
in this appeal are that the Court Mow erred in 
holding that the merits of the previous case can be 
gone into in this case, but these grounds have not 
been pressed and I am of opinion that the decree 
being an ex parte decree, it was open to the lower 
appellate Court to take into consideration the 
merits of the previous case in examining the ques¬ 
tion of fraud. Nor have any of the other grounds 
taken in this appeal been pressed. All relate to the 
question of fraud and question the finding of the 
Court below. Learned counsel for the appellant con¬ 
cedes that the finding being one of fact cannot be 
contested in second appeal. Learned counsel has 
argued that his client should be allowed tocontinue 
his case in the Bangaon Court from the stage 
which it had reached prior to the passing of the 
decree, and that it should be so declared by this 
Court in the decree declaring the previous decree 
null and void. There is no suggestion in the grounds 
of appeal that this objection to the decree would be 
taken, and I should be justified in dismissing the 
appeal without considering it. No doubt an appe - 
late Court is given power in B 2 of O. 41 Cm 
1\ C., to consider grounds of objection not et 
forth in the memorandum of . ‘ 

power should not be exercised w ‘ thout 1 8°°*”? i ?": 
I have, however, heard what ‘earned counsel for 
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judgment had been obtained, one of the parties with¬ 
drew from the suit on terms of a compromise filed « 
therein. Subsequently, it was sought to setasidetho 
compromise on the ground of minority, fraud and 
collusion, and the compromise was set aside on 
such grounds. It was held by their Lordships of 
the Privy Council that the parties were remitted to 
their original rights, including the right of appeal 
from the judgment in the case. That is to say, only 
the compromise was set aside, not the judgment 
an - , d . ecree previously passed. In A. I. R. 1928 All. 
685,- it was held by a single Judge of the Allaha¬ 
bad High Court that the effect of the cancellation 
of a decree is that the parties are relegated to the 
position they occupied before the decree was passed. 

In this case an ex parte decree for money was pass¬ 
ed against a defendant who subsequently obtained a 
decree cancelling it on the ground of fraud. The 
suit had been brought on foot of a mortgage bond 
and the execution of this bond was uot disputed by / 
the defendant. It was contended by him, however, 
that the amount was to be realized in a certain 
way. It was found that he had been prevented from 
defending the suit by fraudulent assurances. There 
was no suggestion that the whole suit was fraudu¬ 
lent, and consequently upon the cancellation of the 
decree the rights of the parties on the mortgage 
bond had still to he determined. In the present case 
the finding is that the suit was fraudulent ab 
initio. There is no admission of any liability by tbo 
defendant who brought the suit for cancellation. In 
1936 O. W. N. 619, 3 the plaintiff sought to re-open 
an old controversy upon the ground that the com¬ 
promise which had terminated a previous suit was 
obtained by fraud. That is to say, the plaintiff 
asked for a re-determination of all the points under 
consideration on the finding that the previous deci¬ 
sion had been obtained by fraud. There was clearly » 
no reason why, on the finding on this issue in the 
plaintiff's favour, matters previously in controversy 
between the parties should not be re-opened. 

In 5 O.W.N. 677* it was said (at p. 685) that the 
effect of setting aside the compromise was to remit 
both parties to their original rights and that the 
compromise suit was thus revived. The lower Court 
was directed to proceed with the trial of the suit 
from the stage at which the compromise in question 
had been filed. Here again there was no finding 
that the whole suit was fraudulent ab initio. Thero 
was nothing fraudulent about the suit except the 
way in which the compromise had been obtained 
from a pardanasbin lady. The cancellation of the 
compromise decree did not dispose of the question 
in issue between the parties and consequently it 
was necessary to continue the suit. In 14 C. W. N. 
451 ^ t W o consent decrees were set aside on the " 
ground that the agreement was unlawful and it was 
directed that the suits thus disposed of should bo 
re-opened and heard on the merits, the reason being, 
ns in the other cases cited, that there were certain 
questions in issue between the parties still to bo 
determined. In 20 C W.N. 9436 a suit was decided 

2. (’28) 15 A. I. R. 1928 All. 685, Ram Sarup Kal- 
war v. Mahabir Kalwar. 


1 uuve, . . ,_• . ncL-a war v. niuuuuu 

the appellant had to say on thislega P 0 '" 1 ;*?®, ^ 3. ('36) 23 A.I. B. 1936 Oudb 298 : 162 I. C. 627 . 

as I have said, that the parties should be relegate 1936 Q w N 6ig . 12 Luck . 5G8i Kcolapati v. 

... _♦ knr o/'Piimrd DilOT to lUC __ ni . 


to the position which they occupied prior to the 
----- of the decree by the Munsif of Bangaon- Ho 


passing 
has referred 


me to several authorities, but, in my 

a 


op^o„,‘ none of then, is at all app.i^.e to t, 
facts of the present case. In 3 I. A. 

1. (’76) 2 Cal. 184 : 3 I. A. 291 : 3 Sar. 629 : 26 
W. B. 36 : 3 Sutber 287 (P. C.), Banee Khujoo- 
roonisea v. Mt. Roushun Jehan. 


Harnam Singh. ... T r • 

4. (’28) 15 A. I. It. 1928 Oudh 386 : llll.G- 829 . 
5 O.W.N. 677, Mt. Hubraji v. Chandra Bali. 

5. (*10) 14 C. W. N. 451 : 5 I. C. 236 : 11 C. L. J. 
346. Sarbesh Chandra Basu v. 1Sari! D °y ftl S' n e b - 

6 f 16) 3 A. I. It- 1916 Cal. 507 . 34 I.C. 394 • . 
C.L.J 436 : 20 C. W.N. 943, Chatterjee Brahmin 
v. Durgadutt Agarwala. 
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on a compromise in the absence of one defendant, 
a the other defendant present entering into the com¬ 
promise, and the question was whether the compro¬ 
mise decree was binding on the absent defendant. 
It was set aside even as against the defendant pre¬ 
sent on the ground of it being indivisible. No ques¬ 
tion of fraud arose in the case. The question of the 
effect of the order upon the prior suit was consi¬ 
dered, and it was said that the effect was to dis¬ 
charge the entire decree and to revive it for retrial. 
In 35 All. 4977 the appellants sued for a declaration 
that a compromise decree was not binding on them, 
having been obtained by fraud and misrepresenta¬ 
tion of the respondent, and they prayed that they 
might be restored to the position already held by 
. them prior to the date on which the compromise 
and decree were made. Clearly, the case under con¬ 
sideration is very different from a case wherein the 
plaint itself the plaintiff asks not only for a dccla- 
& ration cancelling the previous decree, but also prays 
that he may be restored to the position held by him 
prior to the date on which the compromise decree 
was passed. 

In the present case we are only considering whe¬ 
ther a defendant, who has been found guilty of 
instituting a fraudulent suit, should bo deolared 
entitled to continue his suit from the stage which 
it had reached prior to the passing of the decree. 
In my opinion the answer is clearly in the negative. 
The fraud which it 1ms been found the appellant 
practised on the respondent in this case vitiates 
the whole trial, since its success depended very 
largely on the appellant giving the wrong nddressof 
the respondent in his plaint. There was a false 
statement on this point in the plaint, and by this 
and by other means the appellant succeeded in 
c obtaining an ex parte decree against the respondent. 
The respondent did not admit that the appellant 
bad any cause of action against him. The whole 
proceedings in the Court of the Munsif Bangnon 
were, he said, founded on fraud. His contention has 
been upheld by the lower appellate Court, and there 
is no reason, therefore, why anytbiug should be 
added by this Court to tho decree passed, and cer¬ 
tainly there should be no declaration that the appel¬ 
lant is entitled to continuo tho proceedings in the 
Court of the Munsif Bangaon from the stago which 
they had reached prior to tho passing of the decree. 
1 express no opinion on the questions whether it i 9 
open to the appellant to bring a fresh suit, or to 
continuo the proceedings in tho Munsif a s Court, 
inose are questions for the Court concerned to 
decide on suoh a suit being instituted or an appli- 
cation to continue tho proceedings being made. I 
« accordingly dismiss this appeal with costs. 

G.N./B.K. Appeal dismissed . 

7 nn 13 o^ 5 /nm 4 n : 21 I C - 288 : 40 I A - 182 : 1G 
O.O. 247 (P.C.), Partab Singh v. Bhabuti Singh. 

C. P. C.— 

(a) (MO) Chitaley, 0. 9 R. 13, N. 12 Pts. 5, 6 . 
(’41) Mulla, Page 647. 

Ss * 100 and 101 » N. 39 Pt- 6. 
(41) Mulla, Page 370 Pt. (b). 

(^9 Chitaley, O. 41 R. 2, N. 7 Pts. 1, 10. 

( 41) Mulla, Pago 1157 Pt. (h). 

<d) (*40) Chitaley, 0. 9 R. 13, N, 12 Pt. 20. 
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Bennett and Madeley JJ. 

Peoples Bank of Northern India Ltd . 
(in liquidation) — Decree-holder 

— Appellant 

v. 

Sijed Aijaz Ali — Judgment-debtor 

— Despondent . 

First Exn. of Decree Appeal No. 33 of 1938, 
Decided on 10th November 1941, against order of 
Civil Judge, Kheri, D/- 9th April 1938. 

(a) Civil P. C. (1908), S. 11—Execution pro¬ 
ceeding not fructifying — Judgment-debtor’s 
failure to plead limitation does not preclude 
him from doing so on subsequent application. 

Where the execution proceeding has not fructi- f 
fied the failure of the judgmeot-debtor to file an 
objection on the ground of limitation does not 
preclude him from filing such an objection on a 
subsequent application. (P 220a] 

(b) Limitation Act (1908), Arts. 181 and 182 
—Instalment decree—In case of default whole 
amount to accrue due—Default by judgment- 
debtor—Execution application for balance falls 
under Art. 181 and not Art. 182. 

Where an instalment decree provides that on 
default of payment of any instalment the whole 
amount due under the decreo shall accrue due 
at once and the judgment-debtor commits default 
in the payment of instalments, an application for 
execution in respect of the unpaid balance is not 
governed by Art. 182, but by Art. 181 and tho 
decree-holder is entitled to execute for the balance 9 
due, less the amount of any individual instalments, 
which regarded as individual instalments, are 
already barred by limitation. (p 22 O 17 ] 

The decree-holder applying for execution of such 
a decree can rely on the decree as a whole for tho 
purposes of limitation even though his application 
for the enforcement of the default clause may bo 
barred. If the decree-holder does not choose to 
enforce within limitation the provision in the 
default clause inserted for his benefit, I 10 may bo 
debarred from enforcing it afterwards, but he can¬ 
not bo prevented from recovering tho future instal¬ 
ments, the claim in respect of which is made within 
time. If the subsidiary right of enforcing tho 
default clause has becomo barred by time, it does 
not follow that tho primary right relating to pay¬ 
ments by instalments is also barred: (’42) 29 A I R 
1942 Oudh 31, Foil.; (’28) 15 A.I.R. 1928 All.’ 629 /* 
(£•£•)! ( >35 ) 22 A. I. li. 1935 Oudh 465 (F.B.) and 
( 32) 19 A.I.R. 1932 P. C. 207, Itcl. on. [P 221a,cZ] 

R. B. Lai and Bhawani Shankar _ 

for Appellant. 

M. Wasim and Ali Hasan — for Respondent. 

JUDGMENT. — This is an execution of decree 
appeal from an order passed by tho learned oivil 
Judge of Kheri on 9th April 1988, allowing an 

b K 1 t . he ,J ud 8 n Jf“‘debtor and dismi^ing 
the decree-holder s application for execution. The 

ber" 1937 ° the de a er^iT- 1011 ^ ° Q 6th Ooto- 

V® d 1 *. b< ?! n 8 on 18th February 

ef| 3 sL Th ‘earned civil Judge held that the appli¬ 
cation was barred by limitation. The learned 
counsel for the appellant, that is tho decree-Sr 

aI1 that U not open to 
the judgment-debtor to raiso the plea of limitation 
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on the application of 6th October 1937, because be 
(i bad not raised this question on the previous appli¬ 
cation of 20th April 1937. His second contention is 
that if the first contention is not accepted the exe¬ 
cution application should be held to be not barred 
by limitation in respect of the last two instalments 
payable under the decree. The decree was for a 
sum of Rs. 5538-9-3 with costs and interest at six 
per cent. It provided that the amount should be 
paid in five instalments. The first instalment, a 
sum of Rs. 7-50, was to be paid in March 1933, 
while the remaining four instalments were to be 
paid in the months of June and December each 
year. The last four instalments were to be in equal 
amounts, each being for one quarter of the total 
amount found due after payment of the first in¬ 
stalment of Rs. 750. They would therefore have 
been for some 1200 each. No payment of any in¬ 
stalment has been made The decree provided that 
b in case of any default the entire sum could be 
recovered at once. 

The application for execution of 6th October 
1937, which has been dismissed by the lower Court, 
was the sixth application in the case. The dates of 
the preceding applications are as follows : (1) 29th 
March 1933, (2) 15th May 1933, (3) 8th November 
1933, (4) 19th December 1933 and (5) 20th April 
1937. The order passed on each of these applica¬ 
tions was “consigned to records.” No action was 
apparently taken by the decree-holder on any of 
them. On 22nd April 1937, notice was issued to 
the judgment-debtor under O. 21, R. 22,Civil P. C., 
fixing 18th May 1937, for filing objections to the 
fifth application. On 5th May 1937, an application 
was made by the judgment debtor asking that in¬ 
stalments might be fixed under the Agriculturists* 
Relief Act. The decree of 13th February 1933. 
c providing for instalments, had been passed under 
the ordinary provisions of the Code of Civil Proce¬ 
dure. On 18th May 1937, two orders were passed 
by the Court which read as follows : 

(1) “None appears; dismissed for default.*’ (2) 
“Called several times; the application consigned to 

records.’* ,. 

There was at first some doubt as to wbat objec¬ 
tion the first order related, this being due to the 
fact that there are on the record certain objections 
filed on behalf of the judgment.debtor and dated 
18th May 1937. In these objections the judgment- 
debtor expressly raised the question of limitation. 
It was thought at first that the order of dismissal 
for default might have been passed on these objec- 
tions. On further examination of the record, bow- 
ever, it appeared that these objections on he 
ground of limitation were n ° l P;L es ? n Cl ’ b 7 ^ 
d judgment-debtor on 18th M “J ‘‘J, 1 - 

last execution application of 6th October. This is 
also suggested by the fact hat the orders of 18th 
May 1937, show that neither party was present. 
Both counsel are agreed that this is who} happen- 
ed Although the objections are dated 18th May 
1937 they were not presented on that date, proto- 

apphcaUon 

PU The contention of the learned counsel for the 
appellant is that the objection on ‘bo ground of 
limitation should have been raked.on the applies- 
tion of 20th April 1987 

learned 8 Civil'judge*has considered this question at 
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some length and has cited a number of authorities. 
The learned counsel for the appellant referred to e 
other authorities, but these are either anterior in 
date to the cases on which the lower Court relied 
or they are not in point. We think it unnecessary 
to examine this question further as we fully con¬ 
cur with the view taken by the lower Court and as 
in our opinion the question is clearly covered by 
authority. The proposition of law on which we rely 
is that where the execution proceeding has not 
fructified the failure of the judgment-debtor to file 
an objection on the ground of limitation does not 
preclude him from filing such an objection on a 
subsequent application. On this view it is conceded 
that the application in execution is barred by limi¬ 
tation so far as the earlier instalments are con¬ 
cerned. The decree provided that the last two 
instalments should be paid in June and December 
1934, respectively, and it is argued that the appli- 
cation is within time in respect of these instal- / 
ments, the application of 20th April 1937 having 
been made within three years of the dates when 
the last two instalments fell due. The learned Civil 
Judge observed that it was quite clear from a peru¬ 
sal of the application that the decree-holder had 
claimed the entire decretal amount. He added : 

“He has therefore not waived his right to claim 
the entire decretal amount on the happening of the 
first default and in the absence of this waiver the 
entire claim is time-barred.” 

In support of this decision the learned counsel 
for the respondent argued that the decree ceased to 
be au instalment decree as soon as the default clause 
applied and that accordingly time must be held to 
run from then. The decree, ho said, made it obli¬ 
gatory on tbe decree-holder to execute on the first 
default; he had no option in the matter, and could 
not subsequently rely on provisions for payment by 9 
instalments which by reason of tbe default bad 
ceased to be operative. It was also said that tbo 
question whether the decree makes it optional or 

not for the decree holder to apply for execution on 
the default is immaterial; once he has elected to 
ask for one kind of relief provided by the decree he 
cannot afterwards change his mind and ask for the 
other. Some aspects of this quest toni wero recent y 
considered by one of us in 1941 O. \\ . N. 1205. It 
was held in this case that where the decree pro¬ 
vides that in case of default the whole amount due 
under the decree shall accrue at once an applica¬ 
tion for execution in respect of the balance is not 
governed by Art. 182, but by Art. 181, Limitation 
Act and that the decree-holder is entitled to exe¬ 
cute for the balance due, less tbe amount of any 
individual instalments, which regarded ns * 
dual instalments, are already barred by limitation. 
This decision was based on a Full Bench ruling 
the Allahabad High Court in 51 AIL 237 , and a 
Full Bench case of this Court. i935 O. W- N. 837 
was also referred to. It was said in the latter case . 

“We are of opinion that the correct interpreta¬ 
tion to be placed upon the decree is that primarily 
it gives the decree-holders a decree for money lor 
which the judgment-debtor is found liable, but 

1. C48) 29 A. I R. 1912 Oudh 31 : 197 I-C*«£„; 

1941 O. W. N. 1205 : 1941 A. W. ^ 

Mata Din v. Sita Ram. 11 *2 I C 73 : 51 

2. C28) 15 A I iu P«k5 v - Sri 

All. 237 : 26 A.L.J. 966 (F.iJ.J, 

Frasad v. Bansi Lai. 
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allows the jodgment-debtor the indulgence of pay- 
a ing the amount by instalments. The provision for 
payment by instalments is thus a provision for the 
benefit of the judgment-debtor. But it makes this 
indulgence subject to the condition that in case the 
judgment-debtor commits a default he would ior- 
/ feit the benefit of the indulgence, and the decree- 
holders will have the power to enforce payment oi 
the entire decretal amount. This provision is there¬ 
fore for the benefit of the decree holders. If the 
decree-holders do not choose to enforce within limi¬ 
tation this provision which was inserted for their 
benefit, they may be debarred from enforcing it 
afterwards, but they ought not to be prevented from 
recovering the future instalments, the claim in 
respect of which is made within time. If the sub¬ 
sidiary right of enforcing the default clause has 
become barred by time, it does not follow that the 
primary right relating to payments by instalments 
® is also barred.” 

It is also argued by the learned counsel for the 
appellant from the analogy of a mortgage which 
contains a default clause, that the decree-holder 
can rely on either part of the decree. In 7 Luck. 
442* the mortgage was for a term of six years, but 
contained a clause by which, in case of default the 
mortgagee was to have power, before the expiration 
of the stipulated period, to realise the principal 
and interest by sale of the mortgage property. De¬ 
fault in payment of interest occurred in the first 
year. The suit was brought nearly 16 years after 
the execution of the mortgage deed, and the ques¬ 
tion was whether the suit was barred by Art. 132, 
Limitation Act, which provides that a suit to en¬ 
force payment of money charged upon immovable 
property shall be brought within 12 years of the 
c date when the money becomes payable. It was held 
by their Lordships of tho Privy Council that al¬ 
though default had occurred more than 12 years 
before tho institution of the suit and the mortgagee 
had an immediate right to enforce the mortgage 
upon the default, the suit wa3 within time. The 
money became payable both on the occurrence of 
the dofault and on the expiration of the stipulated 
period. That is to say the provision that the mort¬ 
gage should be for a period of six years was not 
extinguished on the occurrence of the default. Wo 
think that this analogy supports the appellant's 
case. 

Wo do not consider it necessary to refer to other 
cases cited before ua. The question is one on which 
there has been much diversity of opinion, but the 
more recent decisions, particularly those of this 
Court and of tho Allahabad High Court, support 
d the view that a decree-holder applying for exe¬ 
cution of such a decree can rely on the decree as a 
whole for the purpose of limitation, oven though 
his application for tho enforcement of the default 
clause may be barred. We do not consider that the 
decree-holder's olaira is time-barred on account of 
his failure to waive bis right to claim the entire 
decretal amount on the first default. We accord¬ 
ingly allow this appeal to the extent of setting 
Q^ide the order of the lower Court and directing 
that tho appellant be allowed to execute his decree 
for such amount as may be found duo to him in 
♦u 8 *** 5 * * wo instalments payable under 

dccrco. We grant him proportionate costs in 
noth Courts. In conclusion we think it desirable to 
point out that the distinction drawn by the Allaha- 

V^ ie A.I.R. 1032 P.C. 207 : 138 I.C. 779 : 7 

Km 2 : 69 I,A ' 376 (P - C ' ) * ^ Din v ’ Gulab 


bad High Court in 51 All. 2372 was not correctly 
quoted in 1941 O. W. N. 12051 a negative being in¬ 
serted in the la>t sentence of the quotation which 
should not be there. We find this negative in A.I.R. 
1928 All. 6293 but not in 51 All. 237. 2 The mis¬ 
take has unfortunately been repeated in the head- 
note of the case in 1941 0. W. N. 1205, 1 but not in 
1941 A. W. R. C. C. 340.1 

G.N./R.K. Order accordingly . 

Q P # Q ( _ 

(a) (’40)' Cbitaley, S. 11, N. 23 Pt. 16a. 

(’41) Mulla, Page 91 Pt. (I). 

Lim. Act — 

(b) ('40) Cbitaley, Art. 182, Note 26 Pt. 3 and 
N. 136 Pts. 3 and 10. 

('38) Rustomji. P. 1811 Pt. (4). 
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Criminal Appeals Nos. 394, 410 and 411 of 1941, 
Decided on 15th November 1941, against order of 
Scss. Judge, Lucknow, D/- 25th August 1941. 

(a) Criminal P. C. (1898), S. 297 — Whether 
witness is accomplice is for jury to decide — 
Statement by Judge that witness is not accom¬ 
plice amounts to misdirection—Judge ought to 
point out to jury whether there is corroborative 
evidence or not. 

Whether a witness is or is not an accomplice is a 
question for the jury to determine, and it would 9 
amount to a misdirection on the part of the Judge 
to say that a witness is not an accomplice. The 
Judge ought to point out to the jury whether there 
is any corroborative evidence or not, and, if thero 
is none, he should tell the jury so : ('27) 14 A.I.R. 
1927 Cal. 460, Approved. (P 223^J 

(b) Criminal trial—Accomplice—Meaning of. 

The word "accomplice” has not been defined by 

tho Evidence Aot, and should therefore, be pre¬ 
sumed to have been used in its ordinary sense. An 
accomplice means a guilty associate or partner in 
crime, or who, in some way or other, is conneoted 
with the offence in question or who makes admis. 
sions of facts showing that ho had a consoioushand 
in the offence. Where a witness is not concerned 
with the commission of the crimo for whioh tho 
accused is charged, he cannot be said to be an 
accomplice in the crime. The fact that he did not h 
make a report to the police soon after the occur¬ 
rence or the following morning by itself does not 
make him an accomplice. An accomplice confesses 
himself a oriminal who has been concerned in the 
commission of a crime, parficipcs criminis, whether 
he is concerned in the strict legal propriety as 
principal in tho first or second degree, or merely as 
accessory before or after the faot. All accessories 
before the fact, if thoy participate in the prepare- 
non for the crime, are accomplices, but if their 
participation la limited to the knowledge that a 

w t0 ^ 00m, ? ltted are not accomplices. 
Whethor a person is or is not an accomplico depends 
upon the facts in caoh particular case considered in 
connexion with the nature of the crime, and persons 
to be accomplices must participate in the oommis- 
Bion of the same orime as tho aocused porsons in a 
trial are charged. [P 223ft; P 2246] 
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(c) Criminal trial—Accomplice — Burden to 
prove that witness is accomplice is on accused 
—Duty of prosecution. 

The burden of proving that a witness is an ac¬ 
complice ordinarily is upon the body alleging it, 
namely the accused, though it is the duty of the 
prosecution to bring the accomplice character of 
the evidence to the notice of the Court. [P 224c] 

(d) Criminal P. C. (1898), S. 299—Sufficiency 
of evidence—Jury must decide. 

It is for the jury to consider whether the evidence 
is or is not sufficient. [P 221c) 

(e) Evidence Act (1872), S. 114, Illus. (b) — 
Word “may" does not mean “must." 

The word “may” in S. Ill, Illus. (b) cannot he 
read as “must". [P 224c] 

(f) Evidence Act (1872), Ss. 133 and 114 — 
Evidence of accomplice stands on same footing 
as any other evidence. 

The evidence of an accomplice stands on the 
same footing as any other evidence. The Court or 
jury is not obliged to hold that he is unworthy of 
credit and must he corroborated. [P 224c] 

(g) Criminal P. C. (1898), S. 297 — Evidence 
against accused very brief — Judge need not 
repeat same evidence in case of each accused 
separately before jury — Such course is advis¬ 
able in case of large number of witnesses. 

Where the evidence against the accused is very 
brief it is not necessary for the Judge to keep on 
repeating the same evidence in the case of each 
accused separately before the jury. In cases where 
there are large number of witnesses against each 
accused it may be advisable to deal with the case of 
each accused separately as it is likely to cause pre¬ 
judice to the accused. [P 224/] 

(h) Criminal P. C. (1898), Ss. 51, 54 and 103 
—Search genuine—Technical objections should 
not prevail. 

Where a search is genuine, technical objections 
should not be allowed to prevail. [P 224 h] 

(i) Criminal P. C. (1898), S. 297 - Character 
of charge to jury — Determination of — Test- 
Judge need not bring minor discrepancies in 
evidence to notice of jury — But salient points 
and important issues must be brought to their 
notice — Mere non-direction not amounting to 
misdirection is not fatal to charge—Omission to 

address jury on every suggestion made by 
defence counsel is not non-direction. 

It is not necessary for a Judge to bring to the 
notice of a jury minor discrepancies in the ® v,deD “ 
but salient points and important ™ust to 

brought to the notice of the jury. Mat « r '" ,s l Q “ 
.should not be clouded by minor dlscrep ®" c ‘“ n ,Jl 
charge to the jury must be r«;d as a and if 

upon the general view taken the case has beenhurly 
left to the jury’s province and oil th ® 
salient points have been brought out, no intend 
ence sb^ld be made. The object o the summing 
up is to place before the jury the fadai andl cireum- 

sr -js ss iMS rs&sz 

SM^-a-SMBSSS 

essential points and the charge read “ft whole is 
sound. Mere non-direction, unless lt nmol , n,b . t ° 
misdirectionahould, never be considered fatal to the 


a.i.r. 

charge. Failure to address to the jury on every one 
of the suggestions made by the defence counsel is 0 
not non-direction. [ P 2256, g,h] 

(j) Penal Code (1860), S. 392-Highway rob- 
bery — Sentence — Value of stolen property is 
no criterion for determining amount of punish¬ 
ment—Punishment should be deterrent. 

Highway robbery is a very heinous offence and 
law abiding citizens have every right to be pro¬ 
tected. A deterrent sentence therefore should be 
passed. Therefore when deciding a case of such 
nature the value of the stolen property should not 
be the criterion whereby the amount of punishment 
is to he determined. (P 225* ; P 226a] 

(k) Criminal P. C. (1898), Ss. 51, 54 and 103 
— Person arrested by police — Search is made 
under S. 51 — Procedure under S. 103 need not 
be followed. 

The search of a person arrested by the police is 1 
made under S. 51 and therefore the procedure 
under S. 103 need not be followed. It is not neces¬ 
sary for the police officer to get himself searched 
before making the search under S. 51 or to call a 
witness of the locality. [P 224?i] 

A. N. Mulla — for Appellant. f 

Nasir-ullah Deg , Assistant Government , Advocate 

— for the Crown. 

JUDGMENT. — Jagannath alias Khairati, Sri 
Ram and Jamil Khan have been convicted by the 
learned Sessions Judge of Lucknow under S. 392, 
Penal Code, for committing a robbery on the high 
way, and sentenced to six years* rigorous imprison- 
ment each. The trial was by jury and the jury by a 
majority of 3 to 2 found all the accused guilty, and 
the learned Sessions Judgeaccepted that verdict. In 
this Court the three accused Lave been represented * 
by three different counsel. Jagannath has been re¬ 
presented by Mr. A. N. Mulla, Sri Ram by Mr. Bftha- 
durji and Jamil Khan by Mr. Siraj Husain. I find 
from the record that Mr. A. N. Mulla represented 
the accused Sri Ram and Jagannath in the Court of 
Session and accused 3 Jamil Khan was represented 
by a different counsel, (Mr. Partab Narain Sexena). 
Lengthy arguments have been advanced by the 
learned counsel before me to show that there has 
been a misdirection to the jury and therefore the 
trial is vitiated. Under S. 418 (1), Criminal P. C., 
an appeal may lie on a matter of fact as well as a 
matter of law except where the trial was by jury, 
in which case the appeal shall lie on a matter of 
law only. 

The facts of the case are that on 25th March 
1941, about 11 p. m. Ali Nawab and Kazim Ah h 
were returning home from the Plaza cinema riding 
on one bicycle. Near the Deputy Commissioner’s 
house in Hazratganj they saw an ekka standing. 
They went on their way and the ekka drove up be¬ 
hind them. It passed them near Moti Mahal ami 
then stopped. They noticed there were four men in 
it including the driver. One of the men pulled out 
a pistol and threatened them saying that he would 
shoot them if they did' not give up their property. 
He took from Kazim Ali Re. 1 - 2-3 and from All 
Nawab a ladies wrist watch and 3 pies.■ Tbe' 
other men got down from the ekka and one of them 
while getting down had a fall. The, men who hri 
robbed Kazim Ali and All Nawab told them to g 

JSS* X h Btation th and AH Nawab' handed over 
a written report. The Station Officer Hazratganj 
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within whose jurisdiction the offence was.commit- 
a ted was informed of the case and he started the 
investigation. 

The evidence shows that Sri Ram was arrested 
the next day about 6 p. ni. He had some injuries 
on his person. The same evening, Bashir Beg, the 
okka driver, made a statement to the police. In his 
evidence in Court Bashir Beg, P. W. 3, stated that 
he was at Aminabad when at about 10-45 p. m. 
three men got into his ckka and told him to drive 
to Hazratganj. He first drove them toBanarsi Bagh 
and when he got there one of the men fired a shot 
from his pistol. He remonstrated with him. When 
they got near the Allahabad Bank the man fired a 
second shot. When they got near the Deputy Com¬ 
missioner’s house the ckka was stopped. He saw 
two men going on one bicycle. He was then asked 
to drive quickly and when the ekka passed the 
cyclists he was asked to stop the ekka. One of tho 
b men jumped down from the ekka with a pistol in 
his haud and told the two men on the bicycle to 
stop. Tho other men also jumped down from the 
ekka and one of them while jumping fell down. 
The man with the pistol told the cyclists to hand 
over all the money they had. After they had hand¬ 
ed over all the property they were told to quietly go 
away. The men again got into his ekka and he 
drove them to Kaiserbagh gate where they stayed 
for a short time and then went on to Lai Bagh, to 
tho Husainganj crossing and then to Latouche 
Road. The men got down there telling him to wait 
wbilo they got their coats and said that after ho 
had driven them to Chowk they would pay him. He 
waited for about an hour, but they did not return, 
so he went home. Ho further stated that the man 
who had fallen from the ekka received injuries on 
his knee. The next day about 4 p. m. he took his 
c okka to Rakabganj bridge where he met the three 
men again going in an ekka towards Chowk. They 
shouted to him to meet them that evening at the 
same place and time. He went and gave information 
to tho Station Officer at the Aminabad out-post, 
who told him to keep tho appointment so he went 
to Aminabad stand with his ekka. At about 10 p. in. 
two men came and one of them sat in the ekka and 
the other came up from behind and sat in it. The 
police arrested them. One of the two men belonged 
to the gang of tho three but the other did not. He 
further stated that Jamil Khan was the man who 
had a pistol in his hand on the previous night and 
that ho did not know these men personally. One of 
the men who was arrested in the ekka by tho police 
was Jamil. 


On 27tb March 1941. the Head Constable Amanat 
Husain arrested Jagannath near his house. He was 
B“ r °l'ed and a wrist watoh was found in his dhoti. 
The evidence shows that all the three accused at 
the time of their arrests were informed to keep 
faces covered as they would be identified. 

“ fir8t ° luaS Ma « istrate . carried 
out the identification proceedings on 31st March 

J ®? 1 :,? 11 “Pixsa™ H>at Kaaj m Ali identified nobody. 

Nawab identified Sri Ram and Bashir IS eg 
identified Sri Ram and Jagannath Kozim Ali and 
All Nawab correctly identified tho watoh. The 
acoused denied tho charge. Jagannath slated that 
no watch was recovered from his possession, that 

n ° t ®f r ? hed b ? , the Pd'co and that the 
Head Constable Amanat Husain arrested him in a 

6680 abo , ut n 16 d “y s be,or « ‘he occurrence 
and had demanded Ra. 10 or Rs. 20 for his release 

he tbe in i uries aa a result 

He b {«?u p0llce at the P° lice station. 

■Pg further stated that a oonatable went to his 


house in connexion with another case and called 
him on behalf of tho Sub-Inspector, that he went * 
to the out-post and then was shown to the wit¬ 
nesses and was beaten there as a result of which 
he received injuries. Jamil Khan stated that he was 
arresled at a Shariat shop in Aminabad near the 
ckka stand. The police challaned him on account 
of enmity as he refused to become an informer. 

The evidence against Jagannath is (1) his identi¬ 
fication by Bashir Beg, P. W. 3 the ekka driver 
and (2) recovery of the wrist watch, Ex. I, which 
has been identified by Kazim Ali and Ali Nawab. 
Sri Ram has been identified by Bashir Beg and 
Ali Nawab. There is the additional evidence of the 
injuries on his knee. Jamil Kban was not identified 
by Bashir Bog in jail though the accused was in 
the parade. His explanation is that the station 
officer had told him that it was not necessary for 
him to identify Jamil Ivhnn because ho had been 
arrested in his ekka. Before dealing with the case / 
of each accused separately, I will dispose of the 
common arguments which have been advanced on 
behalf of all the accused namely (1) that it was for 
the learned Sessions Judge todecidc whether Bashir 
Bog was or was not an accomplice, and (2) that the 
charge to the jury should have been dealt with 
separately with regard to each accused. The learned 
Judge in his charge with regard to Bashir Beg has 
said the following : 

“I now ask you to consider tho evidence of 
Bashir Beg which I have already placed before you. 

If you think he is an accomplice of the accused 
you should not accept his evidence without corro¬ 
boration. If you do not consider him to be an 
accomplice and if you believe his story there is no 
reason why you should not hold that all three 
accused took part in the robbery." 

In my opinion the question whether a witness ie 9 
or is not an accomplice is a question for the jury to 
determine, aud it would amount to a misdirection 
on the part of the Judge to say that a witness is 
not an accomplice. The Judge ought to point out 
to the jury whether there is any corroborative evi- 
dance or not, and, if there is none, he should tell 
the jury so. In tho above observations I am to 
some extent supported by a decision of tho Calcutta 
High Court reported in A. I. R. 1927 Cal. 460,1 
where it was held that 

“in any jury trial where the facts and circum¬ 
stances of the case raised a sufficient suspicion that 
a certain person had something to do with the 
transaction concerning the offence, it is necessary 
for the Judge to have it put to the jury to consider 
whether such person is or is not an accomplice." 

I therefore hold that there was no misdireotlon 
to the jury on this ground. It will be convenient * 
at this place to decide whether Bashir Beg was or 
was not an accomplice. Tho learned Assistant 
Government Advocate has vehemently argued that 
Bashir Beg is not an accomplice. Tho word "ac¬ 
complice" has not beon defined by tho Act, and 
should therefore be presumed to havo beon used in 
its ordinary sense. An accomplice means a guilty 
associato or partner in crime, or who, in some way 
or other, is connected with tho offence in question 
or who makes admissions of facts showing that he* 
had a conscious hand in the offence. In my opinion 
where a witness is not concerned with the oommis. 
sion of the orimo for which tho accusod is oharced 
he cannot be said to bo an accomplice in tho crime! 
in the present caso there can bo no doubt that 

1. ('27) 14 A. I. R. 1927 Cal. 460: 100 I.O, 868: 28 
Or. L. J. 278, E. St. C. Moss v. Emperor, 
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Bftskir Bog did not know the accused. He did not 
<i identify them at night. He really identified them 
the next day when he saw them going on another 
ekka. On behalf of the accused, it is urged that 
Bashir Beg did not make a report to the police 
soon after the occurrence or the following mornin" 

Tins is true, but this by itself does not make him 
an accomplice. If he had made a report he would 
have simply described the incident. He could not 
have given the names or residence of the accused 
persons whom he did not know. He probably did 
not want to have any bother after the incident and 
he may have thought that the victims would them¬ 
selves report the incident. We know it as a fact 
that he did make a report the next day when he 
saw the accused going on another ekka, and it was 
on his information that they were arrested. 

In my opinion the word ,, accomplico ,, is made at 
times to bear improperly a larger meaning than is 
b permissible according to its accepted interpretation 
in law. An accomplice confesses himself a criminal 
who has been concerned in the commission of a 
crime, participes criminis, whether he is concerned 
in the strict legal propriety as principal in the first 
or second degree, or merely as accessory before or 
after the fact. It is well-settled law that all acces¬ 
sories before the fact, if they participate in the 
preparation for the crime, are accomplices, but if 
their participation is limited to the knowledge that 
a crime is to be commited they are not accomplices. 

Whether a person is or is not an accomplice depends 
upon the facts in each particular case considered in 
connection with the nature of the crime, and per¬ 
sons to be accomplices must participate in the 
commission of the same crime as the accused per¬ 
sons in a trial are charged. If the evidence of a 
witness falls short of these tests, he is not an ac- 
c complice, and his testimony must be judged on 
principles applicable to ordinary witnesses. Where 
a witness is not concerned with the commission of 
the crime for which the accused is charged, in my 
opinion, he cannot be said to be an accomplice in 
the crime. Persons coming technically within the 
category of accomplices cannot be treated on pre¬ 
cisely the same footing. In the present case there is 
no evidence that Bashir Beg participated in the 
preparation for the crime. He, therefore, cannot be 
said to be an accomplice in the crime, as I have 
said that it is well settled law that all accessories 
before the fact, if they participate in the prepara¬ 
tion for the crime, are accomplices. 

The burden of proving that a witness is an 
accomplice ordinarily is upon the body alleging it, 
namely the accused, though I think it is the duty 
of the prosecution to bring the accomplice charac- 
d ter of the evidence to the notice of the Court. 

Bashir Beg had no conscious hand in the crime. 

He has made no admissions of facts showing that 
he had such a hand and there are no grounds for 
believing that he was concerned in the crime. I, 
therefore, agree with the contention of Mr. Nasir- 
ulla.li Beg, the learned Assistant Government Ad- 
vocate, that Bashir Beg is not an accomplice. 

Assuming that Bashir Bog was an accomplice, in 
my opinion his evidence has sufficiently been air- 
roborated in the case of each accused. Section 133, 

Evidence Act, lays down that an accomplice shall 
be a competent witness against an accused person, 
and a conviction is not illegal merely because it 
proceeds upon the uncorroborated testimony of an 
Accomplice ft is true that the evidence in this case 
is not overwhelming against each accused, but 
under S. 134, Evidence Act, no particular number 
of witnesses are required for the proof of any fact, 


&. I. R. 

and it was for the jury to consider whether the evi 
dence was or was not sufficient. In their opinion it 

iT„??n u0 rf 11 “ true that wy 

». 114, lllus. (b), Evidence Act, provides that a 
Court may presume that the evidence of an accom. 
plice is unworthy of credit, unless corroborated the 

Pomt 13 not .“. must ” and no vision of a 

uouit can, in my opinion, make it “must.” There¬ 
fore, in spite of all that has been said to the con- 
trary in law, the evidence of an accomplice stands 
on the same footing as any other evidence. The 
Court or jury in my opinion is not obliged to hold 
that he is unworthy of credit and must be corro- 
borated. It was in this case for the jury to consider 
after taking into consideration all the circumstances 
whether they should or should not rely on Bashir 
Beg's evidence. 

With regard to the next contention, namely, that 
the charge to the jury should have been dealt with 
separately with regard to each accused, in the pre¬ 
sent case the learned Judge has differentiated tho 
case of each accused. The evidence of Bushir Beg 
is common to all the accused. The remaining evi¬ 
dence is that of identification, and in the case of 
one accused recovery of a watch. The evidence in 
this case, as I have said, is so brief that in my opi¬ 
nion it was not necessary for the Judge to keep on 
repeating the same evidence in the case of each ac¬ 
cused. In case3 where there are large number of 
witnesses against each accused it may be advisable 
to deal with the case of each accused separately as 
it is likely to cause prejudice to the accused, but 
the present case certainly is not one of those cases, 
and no prejudice has been caused to the accused. I 
am therefore of opinion that there is no force in 
this contention. I shall now deal separately with 
the arguments which have been advanced on behalf 
of each accused. 

(1) Jagannath : As I have said tho evidcnco 
against him is that of his identification by Bashir 
Beg and the recovery of the watch. It was contended 
that Bashir Beg according to his statement did not 
recognise Jagannath at night, then how was it 
possible for him to recognise him in the day time 
when he was passing on an ekka, and that tho 
jury's attention was not drawn to the statement 
made by the witness before the police which was to 
some extent different. I had the police statement 
read out and I failed to discover any material 
change. It was also suggested that the firing of the 
shots near the Allahabad Bank and in the Banarsi 
Bagh was a fantastic story. With regard to the 
recovery of the watch, it was urged that the num¬ 
bers of the watch were not given in first information 
report, that the search of Jagannath was illegal 
because the persons who searched him did not get 
themselves searched, that tho search was conducted 
in a narrow lane where there were a large number 
of persons present and that tho search witness was 
not a witness of the locality. It has been contended 
by the learned Assistant Government Advocate that 
the search was not conducted under the provisions 
of S. 103, Criminal P. C., but under tho provisions 
of Ss. 61 and 54 of the Code. Tho contention of the 
learned Assistant Government Advocate is sound. 
In any case I am of opinion that where a search is 
genuine, technical objections should not be allowe^ 
to prevail. The accused was arrested in a lane ana 

his person was searched. . - 4VyA 

With regard to the recovery of the watch, the 
case for the prosecution as I have said was 
was found in the dhoti of Jagannath when he was 
arrested on 27th March and that it was the watch 
which was taken from Ali Nawab. Amanat Husain, 
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a Head Constable, and Imtiaz gave evidence about 
the recovery of the watch. The Magistrate held 
identification proceedings nt which Kazim All and 
Aii Nawab correctly identified the watch. Two other 
watches were mixed with this watch. On the back 
of the watch was the number 10053 and the Magis¬ 
trate’s evidence shows that they identified the watch 
by its number. The number of the watch was not 
given in the first information report. All these facts 
have been brought to the notice of the jury by the 
learned Judge and I fail to discover any misdirec¬ 
tion. In fact the attempt lias been to argue these 
cases as if I were an appellate Court sitting to decide 
questions of fact. After considering all the points 
raised by the learned counsel on behalf of the 
accused, I am clearly of opinion that there has been 
. no misdirection to the jury. It is true that a lot 
more could have been said, but in my opinion it was 
jj not necessary. All the material facts were brought 
to the notice of the jury. The learned counsel who 
represented Jngannath in this Court also represented 
him at his trial, and I have not the slightest doubt 
that ho must have brought every discrepancy and 
every fact which was in favour of the accused before 
the jury. I should not be misunderstood as I do not 
propose to lay down that where an accused is repre¬ 
sented by a counsel the Judge should not put down 
all the material facts in the heads of charges, but I 
do wish to lay down that it is not necessary for a 
Judge to bring to the notice of a jury minor dis¬ 
crepancies but salient points and important issues 
must be brought to the notice of the jury. Material 
issues should not be clouded by minor discrepancies. 

(2) Sri Earn. Sri Ram when arrested had injuries 
on his person and ns I have said he Las been identi¬ 
fied by Rashir Reg and Ali Nawab. Mr. Bahadurji 
c on behalf of the accused in my opinion has not been 
able to point out any misdirection to the jury by the 
. ,car ned which will vitiate tlio trial. He took 

exception to the remarks of the Judge where he has 
said that there was no evidence to prove the beat¬ 
ing. The charge is very fair and nothing can be 
said ngnmst ,t. I am of opinion that there is no 
misdirection to the jury. 

(fl Ehan ■ n is ‘rue that tho evidence 

against this accused is not as strong or sufficient as 
Against the other accused. It hns been argued on 

Si / »£ . BaSh i, r ?«* ,oiled to identif £ h' m in 
the in™ Jud 8 c sl »ould have directed 

inc jury that there was no evidence against the 

beinff^o"."^! Mtly tb ? findin 8 so perverse, there 
h« J 2?'“ Dst him - tha ‘ il sh °“‘d not 

A f° rd ‘ D 8 10 Bashir Beg it was Jamil 

parade bnt Bashir Beg’s explanation is that tho 
station officer had told him thatUwi notne^! 
eary to identify Jamil Khan because he had been 

sta & B bi3 t ekk ' ex. p-7 jriftofs 

Jo?.„ Ub - lD8p f 0t0r was shown to tho jury and the 
defence urged that the words ‘'mulsim No 1 aur 


in order to prove that Bashir Beg was not asked to 
identify Jamil KbaD. There is a difference in ink 
used in writing these words and the ink used in 
writing the rest of the contents. The learned Judge 
charged the jury ns follows : 

“If you consider that the entry was made after 
tho identification proceedings, then a doubt must 
arise regarding the explanation given by Bashir 
Beg. If you think it to be untrue then, in my opinion, 
no reliance can be placed on Bashir Beg’s evidence 
for if he had really seen Jamil sitting in his ekka 
on the night of the occurrence, had seen him taking 
part in the robbery, had seen him the next day at 
Rakabgnnj bridge and had seen him arrested that 
night he could not possibly have failed to identify 
him in jail. This is a very important (fact) to which 
I wish to draw your attention. 1 ’ 

The paper Ex. P-7 shows that the witness was 
expected to identify only Sri Ram and Jngannath. 

It was for the jury whether to believe or not the f 
statement of Bashir Beg. It was further for the 
jury to hold that there was a difference in the ink 
and the interpolation had taken place after the identi¬ 
fication by Bashir Beg. The learned Judge clearly 
brought all these facts to the notice of the jury, but 
in spite of all that the jury accepted the case for the 
prosecution and they had every right to do so. There 
is no misdirection. I am further of opinion that the 
verdict is not so perverse that I should not accept 
it. To sum up I wish to reiterate what I have said 
in so many cases namely that the charge to tho jury 
must be read ns a whole, that if upon the general 
view taken the case has been fairly left to tho jury’s 
province and all the important salient points have 
been brought out, no interference should bo made, 
that it would ordinarily bo impossible for the Judge 
to cram into tho charge the minute details which 
are more likely to obscure the issue and confuse tho 9 
minds of the jury rather than enable them to grasp 
the essentials of the case. It is impracticable to set 
forth every bit of evidence on either side to the 
minutest detail, and dilate on the minor discre¬ 
pancies or contradictions occurring in tho evidence 
in a meticulous manner. The objectof tho summing 
up is to place before tho jury the facts and circum¬ 
stances of the case both for and against the prose¬ 
cution so as to help it in arriving at a right decision 
on the points which arise for their consideration. 
The principal test whioh should be applied to deter¬ 
mine the character of tho charge is whether or not 
the Judge directed the attention of tho jury to the 
essential points and the charge read as a whole 
is sound. Mere non-direction, unless it amounts to 
misdirection should never be considered fatal to the 
charge. Failure to address to the jury on every one 
of the suggestions made by the defence counsel is h 
not non-direction. I therefore hold that there has 
been no misdirection in this case and there are no 
grounds for interference with the verdiot of tho jury 
With regard to the question of sentence, it was 
0f a11 tbe accused that in view of 

is small h tbV h8 \ m0Un \ ot actually stolen 

dnnK? M J sen * ence ls to ° severe. There is no 
oubt that the sentence of six years’ rigorous imori- 
sonment is severe, but I entirely agree with tho 
view of the learned Judge that as the hw! 

on an important thorXhS^S 
Lnoknow (Hazratganj) at about 11 n m * are , o{ 

SffJir*"? 4 ade T tely in order ‘odeter'Sj 

oiuer person who may be inelinnd *:?* 

same oflence, deterrent sentence shoaId°l^ 1 j 0 

Ih ' reteb „ hra l b »rr‘t 
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value of the stolen property should not be the 
° criterion whereby the amount of punishment is to 
be determined. I therefore refuse to interfere with 
the sentence passed on each accused. The result is 
that the appeals are dismissed. 

G.N./R.K. Appeals dismissed. 


Cr. P. C. — 

(a) (Ml) Chitaley, S. 297, N. 9 Pt. 23 ; S. 297, 
N. 11 Pt. 28; S. 298, N.2 Pts. 9-10; S. 299, N.2. 

(Ml) Mitra, Pages 1021 and 1022, N. 915. Page 
1045, N. 919 and Page 1049, N. 924. 

(b) (’41) Chitaley, S. 337, N. 8 . 

(’41) Mitra, Page 1092 N. 950 para “Accomplice.*' 

(c) (Ml) Chitaley, S. 337, N. 8 . 

(Ml) Mitra, Page 1092, N. 950, Sub-para “Ac¬ 
complice.’* 

(d) (’41) Chitaley, S. 298, N. 1 Pt. 2; S. 299, 
5 N. 2 Pt. 5. 

(’41) Mitra, Page 1043, N.919; Page 1049, N.923 
and N. 924. 

(g) (’41) Chitaley, S. 297, N. 7 Pt. 1. 

(’41) Mitra, Page 1009, N. 913. 

(h) (’41) Chitaley, S. 103, N. 17; S. 537, N. 9. 
(’41) Mitra, Page 181, N. 215. 

(i) (’41) Chitaley, S. 297, N. 12 Pts. 1. 5, 6 , 7. 
(’41) Mitra, Page 1009, N. 913; Page 1041, N. 917. 
(k) (’41) Chitaley, S. 51, N. 4 Pt. 1; S. 103, N. 2. 
(’41) Mitra, Page 176, N. “Scope.” 

Penal Code— 

(j) (’36) Ratanlal, Page 949, Note , 'Punishment. ,, 
(’36) Gour, Page 1314, N. 4588. 
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Agarwal and Madeley JJ. 

c In re Raj Raj Bahadur Singh — 

Applicant 

Raj Bachan Singh — Appellant 

v. 

Shatranjai — Opposite Party. 

Civil Misc. Appln. No. 550 of 1941 in First Appeal 
No. 52 of 1916, Decided on 18th November 1941. 

(a) Civil P. C. (1908), S. 150 — Words “save 
as otherwise provided” in S. 150-Meaningof- 
Oudh Chief Court can amend decree of Judicial 
Commissioner’s Court. 

The words “save as otherwise provided" in Sec. 
150 only mean that the Conrt to which the busi¬ 
ness is transferred will have all the powers unless 
it is expressly or impliedly provided that no Court 
d other than the one specified can exercise that 
power. Under S.41, Oudh Courts Act, 1925, all Pro¬ 
ceedings ponding at the commencement o that Act 

were transferred to the Chief Court and the Chief 
Court has got more extensive powers ‘““the 
Judicial Commissioner’s Court but not less. Hence 
business of tb/ Oudh Judicial Commissioner s 
Court must be taken to have been transferred to 
the Oudh Chief Court within the ®caning of Sec 
150, Civil 1*. C. Sections 42 and 43, Oudh Court s 

Act,' 1925, do not restrict the general p°we» which 

the Chief Court acquired under S. 160, Civil l .V. 
Therefore, the Chief Court has power to amend the 

decrees of the Judicial Commissioner s Court . ( 15) 

2 A.I.R. 1915 Lab. 171, Disting.; C») »• *3 

1929 AIL 337 and (’29) 16 A. 

TbTcWil P. C. (1908), s. 152 -Non-party can 
move Court under S. 152 to correct decree. 


A. I. R. 

Since the Court can correct a mistake under Sec 
152 even of its own motion.it is not necessary that e 
the applicant moving the Court for the correction 
of a decree under S. 152 be a party to the suit ■ 
(’29) 16 A. I. R. 1929 Oudh 385 (F. B.), Pel. on . 

[!’ 229b] 

(c) Civil P. C. (1908), S. 152 — Mistake wbe- 
ther due to accidental slip or omission—Test — 
Mistake due to oversight can be corrected. 

The test for determining whether a mistake is due 
to accidental slip or omission is whether the order 
as it stands represents the intention of the Judge 
at the time he made it and if it does then a mis¬ 
take in it cannot be treated as an accidental slip or 
omission which may be corrected under S. 152. A 
mistake arising from an oversight on the part of 
Judge can be corrected under S. 152 : 13 O. C. 114, 
and (1892) A. C. 547, Bel. on. [P 229*] 

(d) Civil P. C. (1908), S. 152 — Powers under / 
S. 152 whether discretionary — Mistake can be 
corrected unless it is inequitable to do so — 
Lapse of time, however, considerable is no bar. 

Section 152 makes it obligatory on the Court to 
correct mistakes falling within the purview of that 
section. Even if it be held that a Court bos discre¬ 
tion to use its powers under Sec. 152 that discretion 
ought not to be exercised capriciously but judicially, 
and unless it is inequitable to do so mistakes in the 
judgment arising out of accidental slips or omis¬ 
sions should be corrected: Case law referred. 

[P 229/, g\ P 230a,6] 

Lapse of time, however, considerable is no bar to 
the correction of errors under S. 152 : (’24) 11 
A. I. R. 1924 Oudh 408; (’29) 16 A. I. R. 1929 Oudh 
385 (F. B.); (1892) A. C. 547; (Ml) 28 A. I. R. 1941 
Oudh 344 and 65 C. L. J. 455, Bel. on. (P 230c] gt 

(c) Civil P. C. (1908), S. 152 — Mistake of 
Court—No question of laches arises. 

Where the mistake is not one made by any party 
but of the Court there can be no question of laches 
in making tho application under S. 152. [P 230d] 

(f) Civil P. C. (1908), S. 152 — Fact that 
remedy byway of appeal was open is no ground 
for refusal to correct it — Amendment of decree 
can be allowed even if limitation for appeal 
against decree has expired. 

The fact that the mistake could be corrected on 
appeal but was not so corrected or that no appeal 
was preferred when it was competent to do so is no 
ground for disallowing an application for correct¬ 
ing a mistake under S. 152 : (’34) 21 A. I. It. 1034 
Oudh 352 and (’32) 19 A. I. R. 1932 Oudh 291, 
Rel. on. 230«] 

An amendment of the judgment and decree 
should be allowed under S. 152 even if the applica¬ 
tion for amendment has been made after the period 
of limitation for filing an appeal against the decree 
has expired. There would be nothing inequitable in 
allowing tho amendment because the opposite party 
if he wants can appeal from the amendwl decree . 
(*35) 22 A. I. R. 1035 Oudh 161, Bel. on. [I 230/J 

(g) Civil P. C. (1908), S. 152 -Amendment^of 
decree - Transferees in good faith for valuab e 
consideration and without notice of mfstake are 
protected - Persons not parties to amendment 
_ Amendment takes effect from date it is made 
and not date of decree. 

All persons who are not parties 1° ttio aclt>°“ 
who have acquired interests based on the existing 
state of the judgment and decrec ac ing in KOod 
faith and being purchasers for valuable considers 
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tion without notice, actual or implied of the exis- 
a tence of the mistake in the judgment and decree* 
evidence of which has been supplied by the amend¬ 
ment, are not prejudiced thereby unless they have 
been accorded a hearing And the Court has deter¬ 
mined that they have no such equities ns to entitle 
them to be exonerated of the effect of the amend¬ 
ment : 39 Cal. *265, Bel. on; (1892) A. C. 517, Ref. 

[p 23In) 

Persons not parties to the amendment are not 
bound thereby and as regards them the amendment 
takes effect from the date it is made and not the 
date of the decree: (’37) 24 A. I. It. 1937 Oudh 217 
(F. B.) and (*34) 21 A. I. R. 1934 Oudh 352, Bel. 
on. [I* 231a,6,c) 

Niamatullah , Mahabir Prasad and Bindeshari 
Prasad — for Applicant. 

M. Wasim — for Opposite Party. 

k ORDER. — This is an application for amend¬ 
ment of a judgment and decree dated 4th June 
1918, of a Bench of the Court of the Judicial Com¬ 
missioner of Oudb passed in appeal in suit No. 5/177 
of 1915. It will be necessary to give a few facts of 
the litigation ending in the judgment and decree 
sought to be amended. The plaintiff in that case 
was Shatranjai alias Banwar Lalji and Raj Bachan 
Singh was the defendant. Raj Indar Singh had five 
sons, Raj Mahar Singh, Raj Dalan Singh, Raj 
Pratab Singh, Raj Clmttar Singh and Raj Tikam 
Singh. Raj Gobardhan Singh was the grandson of 
Raj Pratab Singh. Raj Gohardbao Singh had a 
daughter Raj Kuer and Raj Shantranjai is her son. 
The defendant in that case, Raj Bachan Singh, was 
the son of Raj Mabaraj Singh, grandson of Raj 
Pratab Singh. Raj Gobardhan Singh made a will 
c on 13t h November 1903. He had three wives living 
at that time. The operative portion of the will is : 

"After the death of the three Ranis, the male 
issue of my daughter, Mt. Raj Kuar alias Ditto shall 
bo the owner in possession of the estate and if there 
be no such male issue then my aforesaid daughter 
shall be tho owner in possession of the estate. All 
the aforesaid terms of this will shall be subject to 
this condition that if by the grace of God a son is 
bom to me, then he shall after my death be the 
owner in possession of the entire taluqa. Out of the 
entire taluqa the villages (ten villages are named) 
are bequeathed by me in favour of my nephews 
Bhaya Raj Bachan Singh for life, after the death 

Tlhowo p lr - € Tl R ? n,S ‘o?* V 1616 ^ an * Dm,e iSSUe 10 
Bhaya Raj Bachan Singh he shall bo the owner of 

the aforesaid villages after the death of Bhaya Rai 

Bachan Singh otherwise tho aforesaid villages shall 

d be included in the taluqa after tho death of Bhaya 

Raj Bachan Singh aud my daughter shall bo the 

owner of the aforementioned villages also.” 

Shatranjai brought a Suit No. 5/177 of 1915 in 

tho Court of the Subordinate Judge of Mohanlal- 

ganj, Lucknow against Raj Baohan Singh in the 

hL Za ( h ?., an « 8 and ‘bat a declaration 

be made to tho effect that the will mentioned in 

Hinah ZZ 0 P CXeo .' ltcd b y B“j Gobardhan 

Singh was a valid, genuine and legally effectual 

document and thereunder tho plaintiff was the 

ab«>lute proprietor of all the assets of Raj Gobar- 

lhe Bchedu| e annexed from the 
deAth Eaj Gobardhan Singh and was 
entitled to possession after the death of the Ranis 
that “ay other and further relief warranted by 
S'7” d ‘be merits of the case be granted and 
nraL^tw f °/‘ ho . BUlt be awarded. It was further 
x“ the vUla 8 es (‘be ten viUages named) 
the plaintiff is entitled to absolute ownership after 


the death of the defendant if he does not get male 
issue or if at any time it was absolutely certain that 
there was no hope of the defendant begetting a 
child. The Subordinate Judge passed the following 
order : 

It is declared that the will in question is 
genuine, valid and enforceable and under the will 
the plaintiff acquired u vested remainder in all the 
plaint items except Nos. 2, 6 , 7, 11 to 14, 18, 21 
and 61, that is the ton villages and the contingent 
remainder in the said ten villages. 

The plaintiff will enjoy all the plaint items save 
Nos. 2, G, 7, 11 to 14, IS, 21 and 61 after the death 
of the Ranis of Raj Gobardhan Singh, deceased. He 
will after the death of the defendant have the right 
of an absolute owner in the said ten villages also in 
which the defendant has a life estate under tho pro¬ 
visions of the will if the defendant has no son or 
when there is no possibility of the defendant getting / 
a son.” J 

Tho decree was prepared in accordance with the 
judgment. There was an appeal to the Court of the 
Judicial Commissioner of Oudh and a Bench of that 
Court modified the decree to a certain extent. The 
concluding portion of that judgment is : 

"After hearing tho arguments of the learned 
counsel on both sides, we have come to the conclu¬ 
sion that in view of the contingencies which may 
happen, the interest of the plaintiff in these ten 
villages is so remote and uncertain that it would bo 
premature and futile to give any declaration regard¬ 
ing it in the present case. In the first place both tho 
widows are still alive and one of them is a compa¬ 
ratively young woman. In the second place, Bachan 
Singh is at present not much over 40 years of age 
and it may very well happen that a son may be born 
to him in which case of course the ten villages will 9 
pass to his issue. In these circumstances we think 
the plaintiff cannot reasonably call upon the Court 
to give any pronouncement regarding the nature 
and extent of his interest in the ten villages just 
mentioned and we direct therefore that the decree 
of the Subordinate Judgo be modified in this res¬ 
pect by striking out the declaration contained in 
para. 3 of the lower Court’s decree which reads : 

That he has a contingent remainder in tho said 
excepted items Nos. 2, 6, 7, 11 to 14, 18, 21 and 61. 

In other respects the decree is affirmed and we dis¬ 
miss this appeal with costs to the respondent.” 

The effect of this judgment and tho decree passed 
in accordance with it is that the order of the Sub¬ 
ordinate Judge that the plaintiff acquired a con¬ 
tingent remainder in the ten villages is set aside 
but his order that the plaintiff will after the death h 
of the defendant have the right of an absolute 
owner in the said ten villages also in which tho 
defendant has a life estate under tho provisions of 
the will if the defendant has no son or when there 
is no possibility of the defendant getting a son 
stands. It is prayed that the judgment of the lato 
Court of the Judicial Commissioner of Oudh bo so 
amended as to direct tho deletion of the foilowim? 
words : He will after the death of the defendant 
have the right of on absolute owner in the said 
villages also in which the defendant hasalifoestato 

?“ dex he P rovlBlona ‘b» will if the defendant 
has no son or when there is no possibility of the 
defendant getting a son” from the jnlgment of the 
Thk annnl 8 r Udg? and ‘bo deorco bo also amonded. 
sin^h hIi 1 18 ? ade by one Rft i Raj Bahadur 

o Raj P™ t ahT D l ant ° fDalaa SiD 6b brother 

Raj Pratab Singh ancestor of Raj Gobardhan 
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Singb. Ho brought a suit No. 3 of 1937 on the original 
a side of this Court claiming the property in the pos¬ 
session of Raja Gobardban Singh. He did not claim 
through Raj Gobardban Singh but independently 
of him and he attacked the will made by him. This 
suit was instituted after the death of Raj Bachan 
Singh which took place in the year 1935. The 
learned Judge, Hamilton J., made the following 
observation : 

“The decree (passed by the Subordinate Judge in 
suit No. 5/177 of 1915) declared as follows : “‘(1) 
That the will dated 13th November 1903, executed 
by Raj Gobardban Singh is genuine, valid and 
enforceable. (2) That under the said will the plain¬ 
tiff acquired a vested remainder in all the items of 
the list annexed except in Nos. 2, C, 7, 11 to 14, 18, 
21 and 61. (3) That he has a contingent remainder 
in the said excepted items Nos. 2, 6, 7,11 to 14, 18, 
21 and 61. (4) That the plaintiff will enjoy all the 
b items save Nos. 2, 6. 7, 11 to 14, 18, 21 and 61 
after the death of the Ranis of Raj Gobardban 
Singh, deceased, that he will have the right of an 
absolute owner in the said ten excepted villages in 
which the defendant has a life estate under the 
provisions of the will after the death of the defen¬ 
dant if the latter has no son or when there is no 
possibility of the defendant getting a son. Sec¬ 
tion 33, Civil P. C., (sic) and that a sum of rupees 
4365-11-6 be paid to the plaintiff of this suit.*' 

“There was an appeal to a Bench of the Judi¬ 
cial Commissioners of Oudh and the judgment is 
Ex. A-138 and the decree is Ex. 139. The appeal 
was allowed in part and the decree of the Court 
below was modified by striking out the declaration 

contained in para. 3.The decree further laid 

down that in other respects the decree of the Court 
below was affirmed. As cl. (4) of the decree of the 
c trial Court was accordingly affirmed, the final 
decree in the suit was that in those ten villages in 
which Bachan Singh had a life estate under the 
provisions of the will the present defendant had 
the right of an absolute owner if Bachan Singh died 
without a son or when the time came that there 
was no possibility of Bachan Singh getting a son. 

“It is clear from the judgment of the Judicial 
Commissioner that they held it premature and 
futile to give any declaration regarding those ten 
villages and accordingly they modified the decree by 
deleting cl. (3) in the decree of the trial Court but 
unfortunately they did not delete from para. 4 what 
explained the words ‘contingent remainder in 
para, 3. It appears clear that this was an oversight 
but the fact remains that the whole of para. 4 wa* 
left in the final decree.” 

The learned Judge then held that the decree ** 
d it stood was binding on Bachan Singh and 
quently on the plaintiff. The present applicant 
plaintiff in the suit of 1937, !>“f.„ th «rcfor e put m 
this application against the plaintiff in _ . 
case who was the daughter's son of Gobardhan 
Singh. A preliminary objection has been Uken to 
the hearing of this application on tho ^ouml tba 

2S astt 

given to it as regards the 

Commissioner’s Court are specified in S=>. 41, 4- 
and 43 of the Act. These sections are . 

“41. All proceedings instituted before and pend¬ 
ing at the commencement of j his ^l^id in the 
cial Commissioner's Court shall e , 

Chief Court as if they had been instituted in this 

Court. 


A.I.R. 


“Provided.” 


42. Appeals from decrees and orders passed but 6 
not appealed against before the commencement of 
this act in all cases where such appeals would 
before that date have lain to the Judicial Commis¬ 
sioner’s Court shall lie to the Chief Court. 

“Provided that.” 

"43. All decrees passed and orders made before 
the commencement of this Act by the Judicial 
Commissioner’s Court and all sentences and orders 
passed in the exercise of criminal jurisdiction by 
that Court shall be deemed for the purposes of 
execution to have been passed or made by the Chief 
Court.” 

It is argued that these sections do not give any 
power to the Chief Court to amend the decrees of 
the Judicial Commissioner’s Court. Section 150, 
Civil P. C., runs thus : 

“Save as otherwise provided where the business / 
of any Court is transferred to any other Court, the 
Court to which the business is so transferred shall 
have the same powers and shall perform the same 
duties as those respectively conferred und imposed 
by or under this Code upon the Court from which 
the business was so transferred.” 

This section no doubt opens with the words : 
“Save as otherwise provided,” but they only mean 
that the Court to which the business is transferred 
will have all the powers unless it is expressly or 
impliedly provided that no Court other than the 
one specified can exercise that power. It has not 
l>een shown to us that the Legislature has any¬ 
where provided that the powers of amending a 
judgment and decree vested in the Judicial Com¬ 
missioners Court cannot be exercised by the Chief 
Court. Under S. 41 all proceedings pending at the g 
commencement of this Act were transferred to the 
Chief Court and the Chief Court has got more 
extensive powers than the Judicial Commissioner's 
Court but not less. All the work which the Judicial 
Commissioner’s Court used to do is done by the 
Chief Court. We are of opinion that the business 
of the Judicial Commissioner’s Court has been 
transferred to the Chief Court. Sections 42 and 43 
expressly provided for the cases of appeals and exe¬ 
cution of decrees to prevent any difficulty. They do 
not restrict the general powers which the Chief 
Court acquired under S. 150, Civil P. C. Reliance 
is placed on 30 P. R. 19151 a t p. 152. Before the 
passing of the Punjab Act 3 of 1914 which came 
into force on 1st August 1914, there were District 
Judges and Divisional Judges and appeals in some 
cases from the decisions of the District Judge lay 
to the Divisional Judge. Under Act 3 of 1914 the ^ 
post of Divisional Judge was abolished. It was then 
held in this case that appeals from the decision ot 
the District Judges lay to the Chief Court of the 
Punjab. It was held further in that case that 
having regard to the powers of the District Judge 
and the Divisional Judge the District Judge s Court 
was essentially a new Court and not merelyfine 
successor or transferee of the business of 
siontvl Judge. It was observed that the D.str c 
Judge's Court was in fact a new creation an 
jurisdiction was in some respects simtiar and i 
others more extensive and in other3 F» 
restricted than the jurisdiction of ^ " 

VFi 1915 ?so v - Sutlej 
Flour MilU, Ferozepore. 
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than that of the Judicial Commissioner’s Court. 

a We are of opinion that this case is not applicable. 
In 51 All. 672 2 a decree was passed by an Addi¬ 
tional District Judge. That Court was abolished 
and his business was transferred to the District 
Judge. It was held that the District Judge had 
power to amend the decree. It was observed in 1929 
A. L. J. 976 s that on the abolition of a Court of an 
Additional Subordinate Judge, the decrees passed 
by him could be executed by the Subordinate Judge 
to whom his business was transferred. We are of 
opinion that the business of the Court of the Judi¬ 
cial Commissioner has been transferred to this 
Court and we can amend ft decree passed by that 
Court. The first point with which we propose to 
deal is whether the present applicant has a right to 
make this application. It purports to bo uuder 
Ss. 151, 152 and 153, Civil P. C. We are of opinion 
that S. 152 is applicable. It provides : 

^ “Clerical or arithmetical mistakes in judgments, 
decrees or orders or errors arising therein from any 
accidental slip or omission may at any time be cor¬ 
rected by the Court either of its own motion or on 
the application of any of the parties.** 

When tbo Court can correct ft mistake even of its 
own motion, it is not necessary that tbo applicant 
be a party to the suit. The applicant no doubt put 
forward his claim independently of Bacban Singh 
in the suit of 1937 but he lias been held bound by 
the decree passed against Bachan Singh. It was 
observed in 6 O. W. N. 604* at p. 611 that : 


“Any person may draw the attention of theCourt 
to the error which has resulted in making a decree 
ft nullity and the Court would be well advised in 
correcting that error.’’ 

That was a case of the amendment of a decree. 
c Wo arc therefore of opinion that the applicant can 
move us for the correction of the judgment and the 
decree. We have quoted tbo relevant portion of the 
judgment of tho Judicial Commissioner’s Court in 
of our i ud « ment . and it is clear from 
it that the Court refused to give any pronouncement 
regarding the nature and extent of the plaintiff's 
interest in the ten villages. It is argued on behalf 
of the opposite party that there are passages in the 
judgment of the learned Judicial Commissioners of 
Oudh which show that they meant to hold that the 
[daintifl had an absolute right in ten villages but 
!.nn» e f? bo dlvested - We do not agree with this 

thmk ifc is not nccessft rj for us 
deal with this matter at length because wo have 

?? What r x lghts the V^intiQ was found to 

It 11 -kLV? 8€ ° 4 u hft - 1 / ights were 6 rft nted to him. 

, micctJ fr om the judgment of tbo Judicial Com- 
• S tb ?* tbey did not mcan to give any 

fwThn r g f rdl ? g tbe tcn vi,Ia « es - Th °r ordered 

that tho declaration that the plaintiff has a contin¬ 
ue ^ e 4 main -n ern the said excepted villages, that 
is the ten villages, be deleted. It is clear that they 

nlftTnmr that tbat / e * ief hftd been granted to the 
that is ^ m rmm * 2 ° f the ° rd ° r of the first Cour t. 

•2?' 11 tbo deilth °f thedefendaut have tho 
right of an absolute owner in the said ten villages 

HSif) A * I# 1929 A11 * 387 • 119 I. C. 287 • 

sirtjLfs^gii 929 A * L - J * 605 « Hukum Sin * b v. 

4 16 1929 All. 677 : 118 I. C. 670 • 

»j;a L in j -a Magbui Ahmad - pateshri & 

4, (*29) 16 A.I.R. 1929 Oudh 385 : 118 I. C. 753 • 

N - 604 d 


in which the defendant has a life estate under the 
provisions of the will if the defendant has no son e 
or when there is no possibility of the defendant 
getting a son.’’ 

If this portion of the order stands, there is no 
effect of deleting the portion that the plaintiff “has 
a contingent remainder in the said excepted items 
Nos. 2, 6, 7,11 to 14, 18, 21 and 61.’’ We are of opi¬ 
nion that it was only by an oversight that the latter 
portion of the order was not ordered to be deleted.- 
It was held in 13 O.C. 114 6 that the test is whether 
the order as it stands represents the intention of 
the Judge at the time he made it and if it does then 
a mistake in it cannot be treated as an accidental 
slip or omission which mny be corrected under 
S. 152. In this case we are of opinion that the in¬ 
tention of the learned Judges was not to make any 
decision as regards the plaintiff’s right to ten vil¬ 
lages and it was only by an accidental slip that they 
omitted to order the deleting of the second portion / 
of the order. Section 152 corresponds to O. 28, R. II 
of the rules of IhcSupreme Court of Ireland. It was 
held in (1892) A.C. 547°on an interpretation of those 
rules that the Court has jurisdiction to correct the 
errors arising out of an accidental slip or omission. 

It was held in A.I.R. 1924 Cal. 8957 (bat the word 
“may” in S. 152 docs not make it discretionary 
with the Court to order the correction but merely 
enlarges the power of the Court by providing that 
such correction can be done at any time or in other 
words the section simply emphasises that no lapse 
of time would disentitle tho Court to make the 
correction. It is also observed in this case that tho 
intention of the law is to make it obligatory on tho 
Court whenever such a mistake is discovered to 
correct it and S. 152 merely emphasises the duty 
of the Court by saying that it may ho done at any 
time without limitation. 9 


The learned counsel for the opposite party has 
relied on two cases, 9 Luck. 90 s and 9 Luck. 162.9 
The former case came before tho Chief Court in 
revision and it was held that it was within the dis¬ 
cretion of the Court to exercise or not to exercise 
powers under S. 152 and therefore the Court would 
not interfere in revision. In the other case also it 
was held that it is within tho discretion of the 
Court to exercise or not to exorcise the powers given 
under S. 152. The Allahabad High Court in 47 All. 
* 4 . 10 refused to interfere with tho discretion of the 
District Judge in refusing to amend a decree. Even 
if it be held that a Court has discretion to use its 
powers under S. 152 that discretion ought not to bo 
exercised capriciously but judicially. As remarked 
by LordHcrschel! in the House of Lords case, (1892) 

A. C. 547,8 quoted above “that there may possibly , 
do cases in which an application to correct an error 1 
would be too late. The rights of third parties may 


• 1UUIIV 
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v. Mahdi Hasan. 
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8. (*33) 20 A. I. R. 1933 Oudh 466 : 146 1.0 310 • 
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liave intervened, based upon the existence of the 
decree and ignorance of any circumstances which 
would tend to show that it was erroneous, so as to 
disentitle the parties to the suit or those interested 
in it to come at so late a period and ask for the 
correction to be made.” 

It was further observed that the Court may say: 
‘‘No, although this is a slip and one which would 
have been corrected at the time, you have delayed 
so long that you have allowed rights to grow up 
which it would now be unjust to prejudice, and it is 
impossible to make the correction.” 

In A.I.R. 1924 Cal. 895" also while holding that 
it is obligatory on a Court to correct its mistakes, it 
was observed that the only exception to the general 
rule is that the Court will refuse to make an amend¬ 
ment where it offends against the principle of equity. 
We think that unless it is inequitable to do so, 
l mistakes in the judgment arising out of accidental 
slips or omissions should be corrected. We have 
now to see whether there is any reason for not 
granting relief to the applicant in this case. The 
first thing argued is that the applicant 1ms come 
after great delay. The decree of the Judicial Com¬ 
missioner was passed on 4th June 1918 and this 
application was presented on 25th July 1941. The 
applicant himself was not a party to the litigation 
of 1915 and he does not claim to be litigating under 
Bachan Singh the defendant in that case. He 
brought a suit independently of Bachan Singh but 
this decree was flung at his face and when it was 
held binding on him he made this application. His 
suit was decided only in January 1940. InGO.W.N. 
604 4 quoted above, it was held that an application 
for amendment could be made even after the lapse 
of a hundred years and the learned Judge remarked 
C that he was not at all fantastic when he used the 
words "a hundred years.” In 110. L. J. 227 11 also 
Wazir Hasan A. J. C. relied on the observation of 
Lord Macnaghten in the House of Lords case (1892) 
A C. 547° in which an error thirty-nine years old 
was amended. Recently in 1941 0.A. 3121* Ghulam 
Hasan J. observed that lapse of time however con¬ 
siderable is no bar to the correction of errors either 
under S. 151 or under S. 152, Civil P. C. In 41 
C. W. N. 13301 3 it was observed : 

"There is no time limit prescribed by law within 
which an application for amendment has got to be 

made. It is true that when there are undue laches 

on the part of the petitioners or the 'nterest of 
third parties has intervened, the Court should be 
reluctant in allowing the amendments of ‘“' s as¬ 
cription; but in the circumstances of this; case 
, when the omission of the schedule was due to a 
d mistake, if any, on the part of the Court officer, 
and the mis-dcscription in the name was also a 
palpable error apparent on the face of it, I think 
that the decree-holders were under no ob!‘gation to 
satisfy the Court below that really there were 
laches on their part.” 

In this case the mistake was not one made by any 
party but of the Court and so there is no quest.on 
of laches. The fact that Bachan bingh had a re- 

11. (’24) 11 A. I. R. 1924 Oudh 408 : 80 I.C..833■ : 

11 O. L. J. 227, Sheo Darslian Singh Mata Din 

Singh. . ,, 

12 (’41) ‘>8 A I R. 1941 Oudh 344 : 193 I.C. 72i : 

1041 O. W N! 474 : 1941 O.A. 312, Sanwaley Rai 

v. Sant Rai. ^ __ . 

13. (-37) 65 C.L.J. 455 : 41 C.W.N.1330, Manohar 

Chandra v. Sudhi Priya Roy. 
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medy by way of appeal is no ground for disallowing 
the application. This point arose in 11 0. W. N. c 
550J* and Nanavutty J. quoted the case in 9 O.W.N. 
633*5 in which the following observations were - 
made : 

‘‘It would be reading S. 152, Civil P. C., out of 
the Code and not interpreting it were it to be held 
that it would not apply to a case where the mistake 
or error could be corrected on appeal, but was not 
so corrected, or where no appeal was preferred and 
that the procedure laid down in Ss. 151 and 152 of 
the Code was intended to provide for a speedy and 
inexpensive relief to a party affected by any mistake 
or error, and did not contemplate imposing upon 
him the necessity of preferring an appeal as regards 
such matter which in the very nature of things 
must entail much expenditure of money and time.” 

It has been argued that the application has been 
made after the opposite party's period of limitation / 
for filing an appeal has expired. It was held in 1935 
O. W. N. 968 10 that where the operative portion of 
the judgment and of the decree is not in accordance 
with the intention of the Court, an amendment of 
the judgment and decree should be allowed even if 
the application for amendment has been made after 
the period of limitation for filing an appeal against 
the decree has expired and even if an appeal against 
the amended decree be time-barred, limitation may 
if necessary be extended under S. 5, Limitation 
Act. There would be nothing inequitable in allow¬ 
ing the amendment because the opposite party if he 
wauts can appeal from the amended decree. At the 
time of hearing of this application, an affidavit was 
put in on behalf of the opposite party that two per¬ 
petual leases had been granted by Shatranjai in 
favour of his brothers in respect of five villages out 
of the ten in question and it was said that the 1/ 
amendment should not be allowed as the rights of 
third parties had come in. We allowed a day’s time 
for the production of these leases and they were 
produced before us. They show that they were gran¬ 
ted on 16th January 1940, and the lessor has got 
the revenue and 5 per cent., malikana. The only 
consideration he has got under these leases is 5 per 
cent., malikana. There is also the fact that they 
were made after the decision in the suit brought by 
the applicant in which it was held that the decree 
in the former case was binding on the opposite 
party. There is the further fact that they are in 
favour of the own brother of the opposite party. 
Lord Herschell in the House of Lords case (1892) 

A. C. 547° made the following observation quoted 
above : 

"There is one observation which I ought to make 
and it is this, that there may possibly be cases in 
which an application to correct an error of this 
description would be too late. The rights of third 
parties may have intervened based upon the exis¬ 
tence of the decree and ignorance of any cir¬ 
cumstances which may tend to show that it was 
erroneous so as to disentitle the parties to the suit 
or those interested in it to come at so late a period 
and ask for the correction to be made.” 


. (’34) 21 A.I.R. 1934 Oudh 352: 150 I.C. 791: 8 
,uck. 734 : 11 O.W.N. 550, Shiara Lai v. Mt. 

[°( i 82) K iTa.I.R. 1932 Oudh 291: 139 I.C. 367: 8 
jUC k. 93 : 9 O.W.N. 633, Parshotam Dass \. 

JmuSsfi Oudh 461 : 157 I.C. 810 : 
1 ( L„ok 418 : 1985 O.W.N. 968, Mohammad 
L asin Khan v. Mt. Hansa Bibi. 
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In this case it is hard to believe that the oppo- 
a site party’s own brother did not know of the mis- 
take in the decree. It was observed in 39 Cal. 265*' 
at p. 277 : 

“It is perfectly sound doctrine that all [arsons 
who are not parties to the action and who have 
acquired interests based on the existing state of the 
record, acting in good faith and being purchasers 
for valuable consideration without notice, actual or 
implied, of the existence of the matters, evidence of 
which has been supplied by the amendment, are 
not prejudiced thereby unless they have been accor¬ 
ded a hearing and the Court lias determined that 
they have no such equities as to entitle them to be 
exonerated of the effect of the amendment.** 

The lessees cannot be called purchasers in good 
faith for valuable consideration without notice of 
the mistake in the judgment and decree. Moreover, 
)j they arc not before us and the amendment made 
will not hind them. In 1937 O.W.N. 2518 two points 
were referred to the Full Bench, one of which was : 

“If a decree is subsequently amended does the 
amendment take effect from the date of the decree 
so as to affect the rights of a purchaser who has 
acquired the property after the decree and before 
the making of the amendment ?’* 

The learned Judges of this Court observed : 

“The general rule is that the amendment of a 
decree dates back to the date of the decree but 
owing to the fact that we have answered the ques¬ 
tion in the negative, this question no longer arises 
in the present case though we might say in the 
present case it would be inequitable to make that 
amendment affect the rights of the respondents 
c who are purchasers for value and without notice.** 

It appears from this case also that only purcha¬ 
sers for value and without notice are protected 
which the opposite party|s brothers are not and that 
in any case if there is litigation between the present 
applicant and them, it can be held that the amend¬ 
ment takes effect from the date it is made and not 
from the date of the decree. We arc not going to 
decide the rights of the lessees in this case and so 
the fact that leases have been made should not 
prevent us from granting relief to tho applicant. In 
11 O.W.N. 550, 14 the amendment was allowed and 
it was held that the rights of the transferees would 
not be affected by the amendment. We are of opin¬ 
ion that there will be nothing inequitable to allow 
this amendment. We accordingly allow the applica¬ 
tion and order that tho following words be added in 
the judgment of tho Judicial Commissioners of 
<» Oudh dated 4th June 1918. after the words : “That 
he has a contingent remainder in the 6aid excepted 
items 2. 6. 7, 11 to 14, 18. 21 and 61” "and the 
following in para. 4 that he will have tho right of 
an absolute) owner in the said ten excepted villa- 
ges in which tho defendant lias a life estate under 
the provisions of the will, after the death of the 
defendant if the latter has no son or when there is 
no possibility of tho defendant getting a son." 

Tho decree of the Judioial Commissioner of 
Oudh should also be amended in terms of tho amen¬ 
ded judgment. We make it clear that wo do not 
decide anything about the rights of the lessees. As 

17. 012) 39 Ca]. 2 66 : 12 I.C. 161 : 14 C.I,.J. 481, 
LaDgat Singh v. Janki Koer. 

<‘ 37 ) 24 A.I.B. 1937 Oudh 217 : 166 I.C. 062 : 
13 Luck. 101 : 1937 O.W.N. 25 (F.B.), Indrani v. 
Maharaj Narain. 


the application for amendment was made after a 
number of years, we make no order as to costs. 
G.N./R.K. Order accordingly . 


Q > _ 

(a) (’40) Chitaley, S. 150, Notes 1 and 3. 

(‘41) Mulla, Page 474 Note “Save as otherwise 
provided.’* 

(b) (’40) Chitaley, S. 152, Note II Pt. 1. 

(c) (’40) Chitaley, S. 152, Note 2 Pt. 3 and N. 3. 

(’41) Mulla, Page 483 Note “Accidental omis¬ 
sion.** 

(d) (*40) Chitaley, S. 132, Note 7 and Note 8 
Pts. 2 & 3. 

(’41) Mulla, Page 383 Pt. (z); Page 484 Tt. (d). 

(e) (*40) Chitaley, S. 152, Note 8. 

(*41) Mulla, Page 484 Note “At any time.” 

(f) (’40) Chitaley, S. 152, Note 2 Pt. 7; Note S 
Pt. 3. 

(’41) Mulla. Page 484 Pt. (c). 

(g) (’40) Chitaley. S. 152, Note 13 Pt. 3. 

(*41) Mulla, Page 484 Pt. (h). 
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N. Qamar Jahan Betjam — Plaintiff — 

Appellant 

v. 


Ch. Bansi Dhar — Defendant — 

Respondent. 

Second Appeal No. 130 of 1941, Decided on 1st 
December 1941, against order of District Judge, 
Lucknow, D/- 12th December 1940. 

(a) Transfer of Property Act (1882), S. 53-A g 
— Legally defective lease — Lessor cannot in¬ 
voke S. 53-A to establish right of action under 
lease as such — S. 53-A debars lessor from en¬ 
forcing against lessee in possession any right 
other than that provided by contract. 


In the case of a lease which is legally defective, 
tho lessor cannot invoke S. 53-A to establish that 
ho possesses any right of action under the lease, con¬ 
sidered purely as a lease. The main provisions of 
S. 53-A would protect the lessee in his possession of 
tho property (for tho term of the lease) if he proved 
that the necessary conditions had been satisfied, 
and on this assumption under the terms of the sec- 
tion the lessor is debarred from enforcing against 
him any right in respect of property, “other than a 
right expressly provided by the terms of tho con- 
trAct - M [P 235c] 

(b) Interpretation of statutes—Parliamentary 
history of enactment cannot be considered for 
ascertaining its meaning. 


The Court cannot consider the Parliamentary 
history of an enactment for the purpose of asoer 
taining its meaning. (P 235<T 

(c) Transfer of Property Act (1882), Ss. 53-A 
and 107 — Lease not complying with S. 107 — 
Lessee entering into possession — Lease is ad- 
missible as evidence of agreement container 
therein and for determining rights and liabi¬ 
lities of parties. 

Where the lessee has entered into possessor 
under a leoso which is found to be legally defcctivo 

£ 8 ,r> 7 f °M, n0 , t ^^P'yins with tlia provisions o: 
107, the lease is admissible as ovidenco of th< 

thJlX tor determining 

the rights and liabilities of the parties arising out 
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of the lessee’s possession. All the rights and liabi- 
a lities of tlie parties become mutually enforceable 
under S. 53-A provided all the other conditions of 
the section are satisfied. The terms of S. 53-A 
clearly imply that the transferor can enforce the 
rights provided by the terms of the contract even 
though the transfer is legally defective : (’33) 20 
A. I. R. 1033 Bom. 3S1, Rel. on ; Case law dis¬ 
cussed. [P 236/] 

It would, however, be highly inequitable to ad¬ 
mit the lease solely for the purpose of ascertaining 
what would be a reasonable rent, when the rent was 
fixed on a consideration of somewhat unusual cir¬ 
cumstances and was subject to numerous possible 
deductions in the contemplation of the parties. The 
lessor’s claim should be considered in such a case 
with reference to the terms of the agreement as a 
whole. [P 236?,70 

b (d) Contract Act (1872), Ss. 65 and 70 — 
Lease of bazar legally defective—Lessee enter¬ 
ing into possession and constructing tin shed 
and chabutra — No notice given to lessor nor 
his consent obtained under S. 108 (f) and (p), 
T. P. Act—S. 51, T. P. Act, held not expressly 
applicable—Lessee held not entitled to costs of 
constructions. 


The lessee of a bazar entered into possession 
under a lease which was legally defective and con¬ 
structed a tin shed and a chabutra and claimed to 
set off the costs of the constructions against the 
lessor’s claim for damages for use and occupation. 
The trial Court included the costs under repairs 
while the first appellate Court treated the construc¬ 
tions as necessary for protecting the property from 
deterioration on account of the rains. As regards 
repairs the lease provided that the defendant would 
be liable up to the sum of Its. 10 per annum for 
each 9hop and house and that the lessor would be 
liable for any amount in excess of this sum : 

Held that S. 65, Contract Act, would not apply 
as the agreement was not void. Section 70 of the 
same Act would not apply because the lessee did 
uot givo notice to the lessor or obtain his consent as 
he should have done under els. (f) and (p) respec¬ 
tively of S. 108, T. P. Act. Section 51, T. P. Act, 
was not expressly applicable nor was there any¬ 
thing in the lessor’s conduct which would justify 
the view that the principle of equitable estoppel 
would apply or that there was an implied agreement. 
Therefore, the lessee could not claim reimburse¬ 
ment for the shed and chabutra. [P 237«,/J 

(e) Lessor and lessee — Lease granted for 
live years at annual rent of Rs. 800 to be paid 
in four instalments—Lessee paying one instal¬ 
ment of Rs. 200 in advance to be allowed for at 
final settlement—No further instalments paid— 
Suit by lessor for rent after expiry of lease — 
Lessor held entitled to claim Rs. 800 for each 
of three years for which he could claim arrears. 

The lessor granted a lease for five years at the 
annual rent of Rs. 800 to he paid in four ns a - 
uients of Rs. 200 each. The lessee paid one instal¬ 
ment of Rs. 200 in advance to be allowed for at the 
final settlement. Thereafter, no .ostalmenU were 
paid at all. After the expiry of the lease, 1 
sued for arrears of rent. The lessee "'n^^ed that 
the lessor was entitled to claim only Rs. 600 Jot the 
third of the three years for which he could cla.m 
arrears: 

Held that as the instalments were not r W“ 
larly and in fact were not paid at aH after the in- 
tial payment it could not be said that t p 


was entitled to claim only Rs. 600 for the third of 
three years for which he could claim arrears. He e 
must be held entitled to claim Rs. 800 for each of 
the three years prior to the institution of suit. 

[P 238e] 

4. P. Nigam and Jagat Bahadur — 

for Appellant. 

L. S. Misra — for Respondent. 

JUDGMENT. — This is a second civil appeal 
against the judgment and decree of the learned 
District Judge of Lucknow dated 12th December 
1940, upholding in first appeal the judgment and 
decree of the learned Civil Judge, Mohanlalganj, 
Lucknow, dated 27th September 1937, dismissing 
the appellant’s suit. The suit was brought initially 
by the appellant, Nawab Qamar Jehan Begam. A 
man named Ham Charan who financed the case on 
an agreement that he should take half the amount 
decreed was made a co-plaintifl by an order of the f 
trial Court. We shall refer to the appellant and to J 
Bam Charan in this judgment as the plaintiff and 
co-plaintifT respectively. The defendant Chnudhari 
Bansidhar was sued as a thekadar who had taken 
a lease of a bazar known as Fatehganj Bazar, 
Lucknow, from Nawab Qamar Jehan Begam on 31st 
July 1931, on a rent of Rs. 800 per annum. It was 
admitted by the plaintiff that the thekanama or 
lease did not comply with the provisions of S. 107, 

T. P. Act, as amended by the Act of 1929, not 
having been executed by both the lessor and the 
lessee. The suit was for arrears of theka money and 
it was prayed that if it was held, in view of the 
fact that the lease was legally defective, that the 
defendant was not a thekadar, the plaintiff might 
be awarded damages for use and occupation. The 
lease was for a period of five years. It was stated 
that the defendant had paid a sum of Rs. 400 only </ 
during the whole period of more than five years 
that he had been in occupation. The suit was insti¬ 
tuted on 3rd October 1936. An order was passed 
impleading Ram Charan os a second plaintiff on 
17th December 1936. 


The defendant Chaudhari Bansidhar admitted 
the agreement and the registration of documents 
(thekanama, Ex. 1, and qabuliat, Ex. 2) in pursu¬ 
ance of it. Ho admitted that the lease was defective 
under S. 107, T.P. Act, but he claimed that he was 
a month to month tenant under S. 106 of the Act. 
He denied that he had obtained full possession over 
the entire Fatehganj Bazar. He claimed that he 
had spent no less than Rs. 4000 at the plaintiffs 
request on litigation and in other ways connected 
with the bazar, and that he was entitled to a set¬ 
off on this account. He alleged that from the very 
beginning the plaintiff had interfered with his pos¬ 
session and rights, and had thus been guilty of a 
breach of contract. In 1935 she had given a con¬ 
tract of the bazar to Ram Charan, the co-plaintiff, 
and Ram Charan had also interfered with the defen¬ 
dant’s possession. From that time the defendant 
stated, he had not been able to realise any rent. He 
also contended that the plaintiff was not entitled to 
rent or mesne profits for more than three years. He 
further contended that Ram Charan was a neces¬ 
sary party and it was in view of this contention 
that Ram Charnn was added as a co-plaintiff, luo 
issues in the case were : 

“1. Is the lease dated 31st July 1931, valid and 


iding on the defendant ? 

2. Is the defendant entitled to “trrftten 
aded by him in paras. 9 and 10 of his written 

tement ? 
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3. Is the plaintiff’^ claim for rent that accrued 
c due more than three years prior to the institution 

of the suit barred by time ? 

4. Is the suit for accounting in the form in which 
it is presented maintainable ? 

5. Has the plaintiff committed any breach of con¬ 
tract ? If so, is she entitled to any rent as pleaded 
in para. 11 of the written statement ? 

G. To what relief, if any, is the plaintiff entitled ?'* 

On issue 1 the trial Court referred to the amend¬ 
ment in S. 107, T. T. Act, whereby in the case of 
a lease each instrument shall be executed by the 
lessor and the lessee. The lease under consideration 
had been effected by a registered instrument and a 
registered qabuliat, but neither document had been 
executed by both the lessor and the lessee. Conse¬ 
quently, the instrument was ineffectual to create 
the relation of lessor and lessee between the parties. 
The Civil Judge repelled the contention that the 
}j Jen«e and the qabuliat should be treated ns one, and 
that one having been signed by the lessor and the 
other by the lessee, they should be taken together 
and deemed a sufficient compliance with the provi¬ 
sions of S. 107. The Civil Judge next considered a 
contention that the plaintiff was entitled to rely 
on the doctrine of part performance embodied in 
S. 53A. He decided against this contention, observ¬ 
ing that it could not have thecflect of validating 
the lease, and that the section was a disabling and 
not an enabling section. He also said that possibly 
in determining the rights of the parties the Court 
might have resort to the doctrine of part perform¬ 
ance—a doctrine that had its rise in equity—and 
decide the rights of the parties in the light of that 
doctrine. Leaving issue 2 for Inter consideration 
the Civil Judge then held on issue 3 that the plain- 
tiff could not claim for more than three years prior 
c to the institution of the suit. 

The Civil Judge held on issue 4 that the suit 
was not strictly speaking a suit for accounting, and 
tnat it was not defective in form, since the plaintiff 
prayed that if the lease was held to be invalid she 
might be granted a decree for damages for use and 
occupation. On issue 6 the Civil Judge observed 
that as the leaso was invalid no question of any 
subsisting contract of whioh there could be a breach 
could arise in the case. Ho added that there was 
no reason why the plaintiff should not be awarded 
compensation for use and occupation of the pro- 
perty by the defendant. The contract of lease! lie 

h E? ^ esUbliahad as the loose was 

r. d „'° b® invalid. But damages or compensation 
for use and ocoopation are awarded independently 

nL« V.*..k'“? 0, . a „ ny C0ntract - The defendant's 
pleas that the plaintiff was not entitled to any rent 

^r. 8 ^ erf(lrCd WUh his Passion, and that 
she failed to g 1 vo possession of the entire property 

bar to W™? “ 8re , ed ^ betwcen thcm - ““Id ^ no 
ti/n n cla| n» for damages for use and occupa- 

defen^nt'T, ' °£ 11 0bs0 " ed tba ‘ the 

flS , i h \ Cla ' med certain sums of money 
alleged to have been spent by him in preserving tho 

property from deterioration, f or its upkeep and for 

th0 . Pontiff's title on the title being 
donied by tenants. If the plaintiff was held entitled 

wJ^Si f ° r ?“ d .oofnpition, tho defendant 
wm certainly entitled to legitimate expenses incur- 
red by him in preserving the property and in esta- 
Wishing the plaintiffs title thereto, in addition to 
ouier legitimate expenses connected with tho pro- 

7 _9“ the ® ixth , a “ d la8t i83Ue . ‘be learned Civil 
BhenU c ?“ Bidercd the amount which the plaintiff 
should be awarded. He observed that the annual 


sum payable by the defendant to the plaintiff under 
the lease was Rs. $00, and this might be taken as o 
a fair measure of the compensation payable. Ho 
referred to the argument, that the deed of lease 
l*ing invalid should not be looked into for any 
purpose whatsoever, but he rejected this contention 
with the observation that, though the lease os an in¬ 
strument creating an interest in favour of the lessee 
was inadmissible in evidence, there was no bar to 
its being referred to for collateral purposes. Indeed 
it was the best evidence of the measure of compen¬ 
sation or damages that the plaintiff should get. 
The defendant was naturally entitled to deductions 
on account of expenses legitimately incurred by 
him iu connexion with the property during the 
continuance of his possession. The Civil Judge next 
considered the copy of accounts filed by the defen¬ 
dant and marked that no reliance could be placed 
on this copy. The original account was not forth¬ 
coming and was said to have been destroyed when J 
the roof of the defendant’s house fell down in tho 
rains. The Civil Judge gave reasons for rejecting 
the copy produced l»y the defendant. Deductions 
were claimed by the defendant under the following 
heads: (1) Repair of road. (2) Repair of shops. 
(3) Litigation. (4) Payment of municipal taxes. 
(5) Payment made to Jafar Husain at the plain¬ 
tiff’s request. (G) Payment made to Fateh Bahadur 
and Abdurrazzaq on behalf of the plaintiff. (7) 
Conservancy charges. 

Under tho first head, the Civil Judge allowed 
nothing in the absence of any evidence to show 
the amount actually spent. Under the second 
head, repair of shops, a sum of Rupees 19$ is said 
by the trial Court to have been claimed, but 
the actual amount claimed was Rupees 194. This 
amount was claimed by tho defendant mainly for 
the construction of a tin shed and a chabutra. 
The Civil Judge accepted the defendant's evidence 
as regards the amount so spent, there being no 
rebuttal. Under the third head, which is tho most 
important, the Civil Judgo mentioned that when 
the documents were executed it was anticipated by 
the parties that litigation would follow. Tho plain¬ 
tiff’s right to collect dues in this bazar was not 
recognised by some of the tenants. Probably, tho 
Civil Judge observed, this was the reason why a 
lease of the bazar was given to Chaudhari Bansi- 
clbar whose father had been Chaudhari of the 
bazar before him. Much litigation followed the 
grant of the lease to Basidhar. Tho latter claimed 
all the money spent by him in the suits and other 
proceedings connected with them. Tho Civil Judge 
was of opinion that tho defendant could claim only 
such sums ns had been spent by him during the 
period of three years beforo tho institution of tho h 
suit. He was also of opinion that the fact that tho 
defendant was awarded costs in most of these cases 
! n n i, a , d realised the costs in somo cases and was 

u i t0 * 1SC * hem in othors b * °**cution 
snould be taken into consideration. It was con¬ 
tended beforo tho Civil Judgo that the costs taxed 
between party and party wore not the actual 

rnafo \ DCU y ed mi! ll0 j! lt . t , er be ' n8 *** lU eXCeSS of the 
Uon that® > Th ° Cl , v,1 . Ju ( d 8C '>ecepted the canton- 
tion that it was only just aud equitablo that tho 
actual costs Incurred should bo allowed. A Com 
missionor bad been appointed to examine and 
report on the costs mourred by the defendants in 
the suits brought by him in connexion with tho 

The Ci , vil Jud 8« direoted that his office 
should prepare the accounts on the basis ofthis 
report showing the sums of money spent by tho 
defendant over cases that were eitherTending at 
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a date within three years of the institution of the 
present suit or instituted after that date. He 
directed that the costs allowed to Bansidhar by 
Courts wh ich decreed those suits should be deducted 
from the amount spent by him and that he should 
bo entitled to the balance. 

Under the fourth head, payment of municipal 
taxes, it was shown that the defendant had paid a 
sum of Its. 76, and this was allowed by the Civil 
Judge. There is no contention about this. A small 
sum of Its. 9 claimed under the fifth head was dis¬ 
allowed as time-barred. Under the sixth head, 
Bansidhar deposed that be lmd paid a sum of 
Bs. *20 for preparation of certain maps connected 
with the litigation. This item was allowed. Under 
the seventh head, conservancy charges, the defen¬ 
dant claimed Bs. 24 per month on account of pay 
of three sweepers and a bhishti employed for con¬ 
servancy work. He produced evidence to support 
this, while the plaintiff examined a witness to 
prove that only one sweeper and one bhishti were 
employed. Bansidhar produced receipts to support 
his case but the Civil Judge was of opinion that 
they were fictitious, having been prepared for pur¬ 
pose of the case. He believed however the evidence 
of Banshidhar that three sweepers and a bhishti 
had been employed by him for three years on con¬ 
servancy work and that a sum of Rs. 24 per month 
altogether had been paid to them. He accordingly 
held that the defendant was entitled to a set-off of 
Bs. 864 for the period of three years. 

Finally the Civil Judge considered certain other 
points raised before him in arguments. As regards 
the contention that the defendant had not obtained 
possession over the whole property covered by the 
lease in respect of which a sum of Rs. 800 per 
annum had to be paid, the Civil Judge observed 
that this contention was repelled by a copy of state¬ 
ment (Ex. 7.) made by the defendant in a previous 
case. There has been no argument in this Court on 
this point. Secondly, the Civil Judge considered the 
allegation that the plaintiff had interfered with the 
defendant's possession. He observed that there was 
no satisfactory proof to support it, and he held 
that it was not established. It was contended on 
behalf of the plaintiff that all the suits were not 
instituted with the plaintiff's permission and hence 
the defendant was not entitled to claim deductions 
in respect of all of them. The Civil Judge observed 
that the plaint id herself anticipated that litigation 
would l>e necessary and it had not been shown that 
any suit had been instituted by Bansidhar unneces¬ 
sarily. There was no reason therefore why all 
expenses incurred by him in connexion with th^e 
suits should not be taken into consideration. It was 
contended on Bansidlmr’sbehalf that fees were paid 
by him to counsel in excess of those in icsp** °f 
which certificates were » n d ttot bo 
allowed the full fees paid. The Civil 
that the evidence with regard to the fees paid wa, 
vague and indefinite and it was not possible on the 
evidence to come to any dofini.e conclus.on nnl 

consequently effect could not be gucn to tins add 

“Tium X Rs. 2500 l.ad been claimed by the plain- 

tiff It waV not explained in the plaint l.ow Ins 
uu. u was u I , . . consideration 

sum was calculated, but it iook in Jcfen- 

plaintiff was entitled to a decree 

less the expenses of litigation f X CivM 

charges. An account was prepared by tl.e Giv.i 


Judge’s office in accordance with this preliminary 
order and this account showed that the defendant c 
was entitled to a set-off of no less than Rs. 2703-13.6. 
Certain objections were preferred by the plaintiff to 
the account, but they were rejected. As the amount 
due to the defendant was in excess of the amount 
due from his as rent, his claim was dismissed with 
costs. The lower appellate Court accepted these find¬ 
ings. The learned District Judge observed that it 
was argued that according to S. 53A the lease could 
be looked at for the measure of liability, 31 All. 
276 1 being cited in support of this contention. He 
did not accept this argument, observing : 

“As to the argument that the document should 
Ik? enforced in accordance with S. 53A, T. P. Act, 
it appears that S. 53A is not available to the plain¬ 
tiff. A. I. R. 1940 P. C. 1- says : ‘It is only avail¬ 
able to the defendant to protect his possession.* 
The document is therefore unenforceable and we are 
thrown back on the equities. If the defendant had J 
been allowed to enjoy the whole benefit of the lease 
in the manner intended, the plaintiff would have 
had a strong case. But for three years the defendant 
never got quiet possession. Part of the bazar was 
sold by beat of drum. It was further announced in 
1935 that if anyone paid rent to the defendant he 
would be liable to the owner, yet defendant had to 
pay the rent for that year. Plaintiff 1 admits that 
she executed a sale deed in favour of Laksbmi Pat 
Sahai during the pendency of the lease. She says 
that by the execution of this sale deed Bansidhar 
suffered a loss of Rs. 2 or Rs. 3 per mensem. By 
this deed she sold a house of which Bansidhar col¬ 
lected the rent. When she herself deliberately broke 
the lease it seems impossible to fall back on the 
lease to find the equities of the case. The only 
reason she gives for selling the house is that she 
could at that time get a good price. When the de¬ 
fendant was just settling down and getting quiet 
possession of the property plaintiff 1 gave another 
lease to Ram Clinran and had it declared by beat of 
drum that no one should pay rent to the defendant.’ 

These remarks call for 6omc consideration. As 
regards the fact that for three years defendant 
never got quiet possession it is virtually admitted 
that he never expected that he would. He knew 
that litigation was to bo expected and he took the 
lease with his eyes open. It is said that the plaintlfl 
had had much trouble in realising rent and had been 
involved in much litigation. It was thought that 
the defendant as Chaudhri of the Bazar would 
experience less trouble, but it was fully realised by 
him that some trouble was to be expected. We see 
no reason to doubt this. As regards the sale deed in 
favour of Lnkhmi Pat Sahai the defendant never h 
expressly alleged that he had suilered any loss on 
this account. He only alleged generally that tno 
plaintiff had interfered with his possession and 
rights and had been guilty of breach of contract. 
The District Judge’s remarks about this sale are 
based on certain admissions made by the plaintlt in 
evidence. Wo arc not certain that the transaction 
amounted to a breach of contract since.* wouldnot 
ordinarily have alTcctcd the defendant s right W 
collect the rent of the house, the sale 
to the lease. It appears however that Laks mn l ^ 
Salmi was the tenant of the house sold. Iho plain 

1. C09) *» r R 211:6 A- L ‘ J ‘ 167 
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tifi deposed that she sold the bouse under the im- 
a pression that Rs. 2 or Its. 3 by way of rent per 
month would be deducted from the defendant’s 
rent of Rs. 800 per annum. 

As regards the giving of another lease to Ram 
Charan in 1933 the plaintiff explained that she 
cancelled the defendant’s lease because he did not 
comply with its conditions. He paid her no more 
rent after the initial instalment and he never ren¬ 
dered her accounts. It is admitted by the defen¬ 
dant that he remained in possession and continued 
to collect rents for some years after this. We do not 
think that the reasons given by the learned District 
Judge for rejecting the plaintiff’s contention that the 
settlement of account should be based on the agree¬ 
ment embodied in the lease are sufficient. In this 
connexion, wc may refer to the observation of the 
Civil Judge that there was no bar to tho lease being 
referred to for collateral purposes and that it was 
^ the best measure of compensation or damages that 
the plaintiff could get. Although he took this view 
the learned Civil Judge appears to have lost sight 
of it entirely in assessing the compensation to bo 
awarded, for he took the lease into consideration 
only with reference to the rental of Rs. 800. It 
appears to us to be essential to decide initially the 
question whether the lease can be looked to for the 
purpose of ascertaining tho agreement between the 
parties with a view of determining the amount of 
compensation to which the defendant is entitled on 
the basis of that agreement. The lease contains con¬ 
ditions which if taken into consideration, will ad¬ 
mittedly reduce substantially the amount which the 
defendant can otherwise claim should be deducted 
from tho rent. These conditions have been entirelv 
ignored by the Courts below. 

We agree with the Courts below that S. 53A 
c cannot be invoked by the appellant toestablish that 
she possesses any right of action under the lease, 
considered purely as a lease. The main provisions 
of this section would protect the defendant in his 
possession of the property (for the period of five 
years) if lie proved that the necessary conditions 
had been satisfied, and on this assumption under 
the terms of the section the appellant is debarred 
from enforcing against him any right in respect of 
the property, “other than a right expressly pro¬ 
vided by tho terms of the contract.” It is on these 
hist words that the learned counsel for the appel¬ 
lant bus laid stress implying as they apparently 
do that while the lease is invalid and no title as 
lessee vests in the transferee who has taken posses¬ 
sion in part performance ol tho contract, and while 
the transferor is debarred from proceeding against 
tbe transferee on the ground of the invalidity of 
the instrument whereby the transfer was sought to 
ho effected, there is no bar to the transferor enforc¬ 
ing rights expressly provided by the contract. That 
is to say, the implication, it is contended, is that 
while the instrument qua lease is invalid qua con- 

Can # b ° onf . orc ? (1 * The provision provents a 
transferor from ejecting a transferee who has in 
part performance of tho contract taken possession 
and at the same time enables the transferor to sue 

aP ° n bis - covenant - Laa ™ed counsel 
sought in this connexion to refer to the Report of 
the Special Committee which considered the amend¬ 
s' nix! ? £er ° f Pr °P eri * A ct whereby 

b. 63A was added, but we cannot consider tho Par- 

of 7 - h,St °/ y ° f Q " enaclmen * for tho purpose 
ox ascertaining its meaning. 

W W8re v refo f red on h" 0 * sides to cases whioh 
lh« n T* b !? ri ,“S on this question. In a case ol 
» the Bombay High Court of the year 1912, 30 Bom 


500 s the question considered was at what rate 
should reut be allowed for use and occupation of e 
certain salt pans, when the lease was invalid on 
account of non-registration. It was said that so far 
as the agreement set up by either party was con¬ 
cerned. it was inadmissible in evidence and no oral 
evidence could be given of it. Evidence was admit¬ 
ted and relied upon to show what amount of rent 
other persons had been ready to pay. One learned 
Judge also relied on certain receipts given by the 
plainliff, which he regarded as admissible, “not as 
proving the terms of the contract of letting, but as 
proving from the conduct of the parties, what 
would be a fair rent.** In A. I. R. 1931 Lab. 501, 4 
there is a reference to a ruling in a previous case of 
the same Court that where a lease is inadmissible 
in evidence on account of its not being registered : 
“although the figure as to the rent mentioned in 
the lease cannot be looked at in order to establish 
the rent fixed, it might be looked at to establish / 
what damages the landlord suing for arrears of 
rent was entitled to by way of rent.” 

^ In A. I. R. 1936 Nag. 174, 5 a single Judge of the 
Nagpur High Court relying on a case of the Madras 
High Court, of the year 1921, A. I. R. 1921 Mad. 
337,° held that a lease which is inadmissible on 
account of non-registration was inadmissible in evi¬ 
dence to prove the period for which the lease is 
granted and the rent due under it. Wc have refer¬ 
red to A.I.R. 1921 Mad. 3370 an d fi nd tbat all tlmt 
was considered by the Full Bench of the Madras 
High Court in that case was whether the provision 
of S. 107, T. P. Act, that a written instrument in 
order to have the effect of a lease for less than a 
year must be registered can be taken to have been 
inserted in S. 17, Registration Act. Tho question 
was actually answered in negative. In an earlier g 
case of the same High Court, 17 Mad. 456,7 a Full 
Bench held where a qabuliat lmd been executed and 
the plaintiff put in possession and subsequently dis¬ 
possessed, that he could sue for damages for breach 
of contract, although the qabuliat, being unregis- 
tered, could not confer title; it was admissible in 
evidence to prove tho contract. 

The learned counsel for the appellant also refer¬ 
red to some other cases in which it was held that 
an unregistered document, though inadmissible to 
provo title, was admissible ns evidence of a personal 
covenant or of a collateral transaction not requiring 
S r ; tion • A.I.R. 1932 Mad. 7348 and A . I. R. 
1929 lot. 620.® In an early 1912 case of tho 
MAdras High Court, 35 Mad. 95*0 it was observed : 

If the defendant 1ms obtained possession of tho 
property ho would bo liable as for use and occupa- 

3 ; H21 36 Rom. 500 : 15 I.C. 830 : 14 Bom.L.R. 
390, Ramcliandra Shivajimm v. Tamil. ' 

4 - C® 1 ) 18 A. I. R. 3931 Lah. 501 : 134 I. 0. 289 • 
®®B Kitlar Nath v. Dungar Mai. 

?® A - I- B. 1936 Nag. 174 : 164 I. C. 557, 
tut. Nasiban v. Molmmmad Sayed. 

6 - I’? 1 ) 8 A -I-B. 1921 Mail. 337 : 59 I. C. 350 : 44 

L - m *■ 

7 */'P 4 ) 17 Mad. 456 : 4 M. L. J. 198 (F. B.). Raia 
ofVenkatngin v. Narayana Reddi. J 

8 lJ j 19 1932 78 4 ; 189 I C 870 • 

56 Mad. 169 : 63 M. L. J. 587, Kanji and Maolii 
v# T * Shumnugam Pillai. J 

9. (29) 10 A. I. R. 1929 Pat. 020 : 122 I. C 533 

3 ? 95 : 8 I. 0. 668 : 21 M.L J 202 

c (F. B.), Ajam Sahib v. Anantha Navajatm Aiyar. 
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lion and his covenant to pay would be evidence of 
a the measure of his liability.” 

In the case referred to by the learned District 
Judge, 31 All. 27G, 1 it was said : 

“Then the question arises as to the measure of 
the compensation. We have the means of deter¬ 
mining that by reference to the qabnliat which was 
executed by the defendants in favour of the 
plaintiff.” 

It should be added that in this case the qabuliat 
was registered and admitted in evidence, but held 
insulTicient to establish a lease. In A.I.R. 1920 All. 
831 11 the Allahabad High Court were considering 
an unregistered sarkhat of the year 1924 which had 
been executed in respect of a shop. The suit was 
brought to recover the rent due on the sarkhat. A 
Bench of the Allahabad High Court held that the 
plaintiff had no cause of actiou except upon the 
contract which could only be effected by a register- 
ed instrument. The lease was for a period of more 
than one year and not being registered was void. At 
the same time it was observed : 

“If the plaintiff’s claim had been for compensa¬ 
tion for the use and occupation by the defendant of 
the plaintiff’s shop the sarkhat would have been 
admissible in evidence for determining the amount 
at which the shop could be let. The reason would be 
that the defendant by remaining in possession was 
bound to pay rent for the period of occupation in¬ 
dependently of the written agreement, and the 
unregistered agreement would be admissible to esta¬ 
blish the rent agreed upon between the parties. 
But in the present case no question of the rate of 
rent agreed upon arises. The plaintiff's case is based 
essentially on the terms of the contract embodied 
in the sarkhat in question.” 

The Allahabad High Court expressly repelled the 
c contention which was advanced in this case that 
“there is a difference between the liability incurred 
so fur us interest in immovable property is con¬ 
cerned, and the liability to pay damages, and that 
though the sarkhat is inadmissible in evidence to 
prove the transaction of lease, it could be admitted 
in evidence for the collateral purpose of proving the 
rate of rent agreed upon by the defendant, and for 
determining the amount of damages to which the 
plaintiff is entitled.” 

The Privy Council case in 1931 O. W. N. 739 - 
is not expressly on the point, but contains some 
dicta which may be thought to have some slight 
bearing on it. In that case the defendant was in 
possession on a verbal agreement for the grant of a 
perpetual lease and up to a certain date be couia 
lmve enforced that agreement. He did not, however, 
7 do so. He erected structures on the land in the 
d belief that he was entitled to. The plaintiff sued o 
recover possession. Their Lordships repelled the 
contention that the defendant was entitled to retain 
possession ; he could not rely for that purpose on a 
eoutruct when the acquisition of title on the has 8 
solely of contract without the ex^ution of a regia- 
tered instrument is expressly forbidden bystatute 
At the same time it was said that eqmty n>ay bold 
people bound by a contract wbieh, fbough defiwen 
in some requirements as to form, is neiertheless an 
existing contract. Their Lordsh.ps decreed the 
plaintifl's suit for possession but gave the defen¬ 
dant time to remove the structures erected by h.m. 

11. (-29) 16 A. I. B. 1029 All. 831 : 122 I. C. 671 : 

1929 A. L. J. 1134, Bnij Nath v. Knndan Lai. 

12. (’31) 18 A.I.R. 1931 P. C 79 : 131 I. C. <621 

58 Cal. 1235 : 58 I. A. 91 : (1931) 8 O. \S. N. 739 

(P. C.), Ariff V. Jadunath Majumdar. 


No question of payment of rent for the period of 
occupation apparently arose. The case in A. I. It. 6 
1933 Bom. 381*3 j s m0 rc to the point. In tba case 
the defendant took possession on the execution of a 
lease which was signed by both parties, but not 
registered as it should have been. He remained in 
occupation for more than a year and paid rent. He 
then alleged that he was a monthly tenant ; and 
vacated the premises after giving notice. The 
plaintiff sued for damages for breach of the agree¬ 
ment. It was held by a single Judge of the Bombay 
High Court that the lease, though unregistered, 
was admissible not only as evidence of the agree, 
ment contained therein, hut also to show that the 
plaintiff can under S. 53A enforce his right to 
claim damages for breach of the agreement as 
provided by one of its terms. The learned Judge 
referred to the provisions in S. 53A that the trans¬ 
feror is debarred from enforcing any right against 
the transferee other than a right created by the / 
agreement and observed : 

“It seems that all rights and liabilities under 
the contract become mutually enforceable, provided 
all the other conditions of the section are fulfilled. 
The Legislature could not have intended in recog¬ 
nizing an equitable doctrine to do equity to one 
party to the agreement and not to the other.” 

We do not see why in cases of this kind where 
one party has been in possession under an instru¬ 
ment which is defective in form the contract should 
not he looked to for the purpose of determining the 
rights and liabilities of the parties arising out of 
such possession. We agree with the view taken in 
A. I. R. 1933 Bom. 381 13 and we think this view is 
supported by the terms of S. 53A, which imply 
that the transferor can enforce rights provided by 
the terms of the contract, even though the transfer 
i 9 legally defective. The authorities to which we ' 
have referred relate mostly to transactions which 
wero antecedent to the amendment in the Transfer 
of Property Act, and which were invalid ns transfers 
by reason of non-registration of the document exe¬ 
cuted, but it is not necessary for us to consider 
what the law was before the amendment and whe¬ 
ther the Legislature by enacting the provision in 
S.53A on which we lay stress intended to^ct any 
change in the law. It is sufficient to say that os the 
law now is we consider that it is permissible to 
admit the defective instrument in evidence for the 
purpose stated. It would in any event bo highly in¬ 
equitable to admit it solely for the purpose of ascer¬ 
taining what would be a reasonable rent, when the 
rent was fixed on a consideration of somewhat un¬ 
usual circumstances and was subject to numerous 
possible deductions in the contemplation of the par- 
ties. To make deductions without taking into 
consideration the conditions under which alone 
according to the agreement such deductions were 
permissible would clearly be extremely unfair. 

We find therefore that the appellant’s case must 
be considered with reference to tho terms o he 
agreement and we now proceed to show what the 
terms of that agreement were, so for as V “ 
relevant to the case. The ihekanam.x an.d 
Drovided that the lease should be for^ h\e y 
that the defendant should pay Rs. 800 P^ 1 should 
in (our instalments and that one tn.ltdment shouhl 

always be paid in advance to be aHowed 

v. P. N. Patel. 


1 



Oudh 237 


1942 


Qamar Jahak Begam v. Bansi Dhab 


have seeu a sum of Rs. 400 was paid by the tlofen- 
a d&nt when the thekanama was executed; of this 
Its. 200 represented the first instalment, while Es. 
200 was the advance instalment referred to. It is 
contended for the respondent that the appellant's 
claim must be limited to three year's rent le»s this 
amount of Rs. 200 already paid. This is disputed 
by the appellant's counsel. In the event of litiga¬ 
tion, it was provided (subject to what is said below 
about the realisation of arrears) that the defendant 
should spend up to Es* 100 in each case from his 
own pocket, and in lieu thereof might letain any 
costs awarded by the Court. If an expenditure of 
more than Rs. 100 was necessary the plaintiff would 
meet it, or, if he obtained written permission from 
her, tho defendant might advance the money and 
deduct it from the rent. In this case the plaintiff 
would be entitled to any costs awarded by the Court 
in excess of Rs. 100. The defendant was made liable 
^ under the thekanama to render account*' to the 
plaintiff of all expenditure incurred in such litiga¬ 
tion. It is not proved that this was done. There 
were also provisions for the realisation of arrears 
due to the plaintiff when tho thekanama was exe¬ 
cuted. It was said that the tbekedar should attempt 
to realise arrears of rent and tahbazari dues owing 
by the tenants to tho plaintiff and should pay half 
the amount realised to her. If it was necessary to 
file suits ho should meet the expenses from his own 
pocket and retain half the amount decreed: the 
plaintiff would be entitled to the other half less half 
the costs incurred. 

The provisions in regard to conservancy charges 
were that tho defendant would pay the sum of 
Rs. 14 per month hitherto paid by the plaintiff to 
the Municipal Board, Lucknow."if, however, the 
Municipal Board did not perform the sanitation 
c work, the defendant would have to arrange for such 
work and meet the oxpenses from his own pocket. 
The next clause provided that if more than Bs. 14 
had to be paid, then the plaintiff would be liable 
for the excess. The question which arises in this 
connexion is whether it was intended that this last 
clauso would come into operation only if more than 
Rs. 14 had to be paid to the Municipal Board, or 
whether it was also to come into operation if the 
defendant spent more than Rs. 14 per month on 
conservancy charges as a whole. Wo have heard 
argument on this point and are of opinion that it 
was intended that the plaintiff should be liabio for 
any such expenditure in excess of Rs. 14 a month. 
I he question arises because the Municipal Board 
ceased to do tho conservancy work and the defen¬ 
dant had to arrange for tho work to bo done. He 
claimed a sum of Rs.24 per month on this account. 

As regards repairs, it was provided that the defen¬ 
dant would be liable np to the sum of Rs. 10 per 
annum for each shop and house and that tho 
plaintiff would be liable for any amount in excess of 
this sum. It will be most convenient to deal first 
with the minor question of repairs, then the ques¬ 
tion of liability for conservanoy charges, and last 
the more difficult question arising out of litigation 
expenditure. Something was said in this Court 
about expenditure on roads also, but it was held 
that no expenditure had been proved and we aro 
not prepared to re-open this question. Of the sum 
of Rs. 194, claimed for repairs to two shops only 
Rs. 64 was spent in ordinary repairs, Rs. 80 was 
spent on a tin shed, and Rs. 50 on a chabutra. Tho 
uivii Judge included all the items under the head 
District Judge referred to tho tin 
sned and tho ohabutra as improvements wbioh 
wore necessary because tho property was deteriorat¬ 


ing on account of the rains. We entertain some 
doubt whether the chabutra was necessary on this c 
account. 

As regards the sum of Rs. 64, spent on ordinary 
repairs the defendant accepted liability for the 
repair of the shops to the extent of Rs. 10 each per 
annum, so that for three years bis liability for two 
shops amounted to Rupees GO. He can be allowed 
therefore only Rs. 4. As regards the shed and 
chabutra various provisions of the Contract Act 
and Transfer of Property Act were referred to. 
Section 65, Contract Act, would not apply on the 
view that the agreement was not void, and we do 
not think that S. 70 of the same Act would apply 
because the defendant did not give notice to the 
plaintiff or obtain his consent as she should have 
done under cl9. (f) and (p) respectively of S. 108, 

T. P. Act. It was conceded that 8. .51 of this Act is 
not expressly applicable, but it was argued that the 
principle of equitable estoppel would apply or that * 
there was an implied agreement. But we cannot 
find anything in the plaintiff’s conduct which 
would justify this view. We are therefore of opinion 
that the defeudant cannot claim re-imbuvsement 
for the shed and chabutra. 

The trial Court found on oral evidence that tho 
defendant had expended Rs. 24 per mouth on con¬ 
servancy work. Tho whole amount so spent in three 
years was allowed without taking into considera¬ 
tion the provision in the thekanama. For the 
reasons which we have given we consider that tho 
defendant is entitled to claim Rs. 10 per month for 
three years, that is Rs. 360, instead of Rs. 864 
allowed. The Commissioner’s report shows that he 
examined all the files of the litigation in which tho 
defendant bad been concerned, arising out of the 
thekanama. He compiled a list of all expenses 
incurred by the defendant in this litigation, so far ^ 
as they could be ascertained from tho records. 
Altogether the records of 16 separato cases wero 
examined. Several cases went before more than ono 
Court, ono of them going before a Bench of this 
Court on appeal from a single Judge. The office 
roport made under the orders of tho Civil Judgo 
allows for costs awarded to tho defendant by the* 
Court in each case and deducts these from tho 
Commissioner’s total. It is clear that if the written 
permission of tho plaintiff is proved to have been 
given the defendant should be allowed the total 
costs in each case less tho sum of Rs. 100, except 
where a sum of moro Rs. 100 was allowed by tbo 
Court, in which case tho excess over Rs. 100 should 
also be deducted, the plaiutiff being entitled to that 
under tho agreement. 

Wo have to consider thereforo whether the 
written permission of the plaintiff has been proved ,l 
and if so to what deductions tho defendant is 
entitled under this head, and in respect of what 
cases. There is oral evidenco whioh suggests that 
the plaintiff was in communication with tho defen¬ 
dant with regard to some of this litigation, but 
there is little indication of specific written permis¬ 
sion. All that wo have on this point are some 
letters whioh are not altogethor clear on the point. 
Exhibit A-3 contains a letter from tho defendant 
and tho plaintiff’s reply thereto. These refer to 
tho case of Ramzani Kabaria and Thakur Tali 
Exhibit A-6 is a letter from tho plaintiff instruct 
mg the defendant to fight out the suit for plot 
No. 704 and informing him that she would pay the 
costs according to tho terms of the lease. Wo Uavo 
ascertained from tho pleadings in Ramxani’s case 
that this suit related to plot No. 704. In Ex A .a 
tho plaintiff also spoke of paying the costs of tho 
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a f, U1 ^ ]u iho cases of Ramzani Kabaria and Thakur 
Teli, but she also said that she must get the arrears 
of rent and costs decreed which would not be in 
accordance with the agreement. 

These exhibits and also Ex. A-4 are said by the 
plaint ill to be imperfect, some portions having’been 
removed and one portion added. It is argued That in 
any case they do not amount to a written permission 
to incur expenditure on her behalf. It is, however, 
in our opinion unnecessary to come to any finding 
on this point because the cases relate for the most 
part to arrears of rent due to the plaintiff prior to 
the execution of the thekanama and, therefore, the 
provision in the thekanama referring to such arrears 
is applicable. Ramzani was sued for arrears in res- 
pect of the two years prior to the thekanama and 
Thakur for arrears in respect of two years prior and 
one year after. The amounts sued for and decreed 
were Rs. 48 and Rs. 03, respectively. Rut an appeal 
b in Thakur's case was compromised and Ransidhar 
was expressly debarred under the thekanama from 
entering into any compromise without the plaintiffs 
concurrence. It is not contended that he obtained 
this. Had proper accounts of this litigation been 
kept and submitted by the defendant as required 
under the thekanama he might have had a good 
claim to some portion of the costs incurred by him 
in Ramzani’9 case, though even this is disputed by 
the plaintiff’s counsel, on the wording of the theka¬ 
nama. As it is we are not prepared to hold that he 
is entitled to any portion. 

The only other litigant with whom we are con¬ 
cerned is the co-plaintiff, Ram Charan. There were 
numerous cases between him and Ransidhar, some 
being brought by the latter for arrears of rent, and 
others being brought by Ram Chnran consequent on 
the execution of the lease by the plaintiff in his 
c favour. No written permission from the plaintiff lias 
been proved in respect of any of these cases, and no 
written permission could be expected for the cases 
brought by Ram Charan against Ransidhar. Ransi¬ 
dhar cannot, therefore, be given credit for any costs 
incurred by him in cases brought against Rum 
Charan for arrears of rent, and if he is entitled to 
' any amount in respect of the other cases it would be 
outside the contract and by way of damages for a 
breach of the contract. 

It is argued that he is entitled to the costs in¬ 
curred by him in these cases because the plaintiff by 
cancelling the contract and giving another lease to 
Ram Charan was responsible for bis incurring them. 
Rut power was given to the plaintiff under the 
thekanama to cancel the tbeka and eject the defen¬ 
dant if he failed to pay the instalments regularly. 
His case is that he spent on the plaintiff’s behalf 
d more than be got and nothing was, therefore, due 
from him and the correspondence shows that he did 
put this plea forward at the time. Rut it is not dis¬ 
puted that he did not comply with the agreement in 
regard to the submission of accounts, and conse¬ 
quently the plaintiff was not in a position to sec 
whether all the rent had been absorbed in legitimate 
expenses or not. The evidence produced by him in 
the case does not show that it bad: rather the con¬ 
trary. For these reasons we do not consider that the 
defendant is entitled to his costs in these cases. 

On the finding that the defendant has not estab¬ 
lished his right to make any deduction for litigation 
expenses we need not consider the question whether 
he should be allowed the cost of obtaining copies of 
documents and of preparing maps lor the purpose 
of this litigation. We have mentioned that under 
the agreement one instalment of Rs. 200 was paid 
in advance, to be allowed for at the final settlement. 
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This would mean that had the instalments been 
paid regularly the defendant would have had to pav « 
only Rs. 600 in the tifth year. As, however, the hi* 
stalments were not paid regularly and in fact were 
1 I* a **f r . the initial payment we cannot 
n.rnn / th , e pl ; unllff 1S entitled to claim only 
Rs. 600 for the third of the three vears for which 
she can claim arrears. She must be held entitled to 
claim Rs. 800 for each year, that is Rs. 2400 alto¬ 
gether. We have not been able to ascertain exactly 
how the sum of Rs. 2500 claimed was calculated. 
The plaintiff herself in the course of a verv lengthy 
cross-examination said that she had not claimed 
arrears for the last year prior to the institution of 
the suit, that is for the period subsequent to the 
cancellation by her of the thekanama. She said this 
in answer to a question why she had claimed only 
Rs. 2500. We do not think she should be held to 
this statement. She is a pardanoshin woman and 
cannot be expected to have been aware of her legal • 
rights. She asked in her plaint, as an alternative 
to the claim for Rs. 2500, for whatever amount the 
Court might find to be due. 

We find therefore that a sum of Rs. 2500 less 
Rs. 364 is due, that is Rs. 2136. There remains 
however the question whether the appellant is 
entitled to the whole amount or only half, having 
agreed with Ram Clmran that he should take half 
the proceeds and an appeal filed by Ram Charan in 
the District Judge's Court having been dismissed. 
To decide this question it is necessary to consider 
the facts about this dismissal. Ram Charan was 
required by the trial Court to furnish security for 
Rs. 300 under O. 25, R. 1 (4), Civil P. C. He fur¬ 
nished this security. In the first appellate Court he 
was ordered to file security for costs under O. 41, 

R. 10 by 3rd January. He failed to do so and his g 
appeal was accordingly dismissed, as also was that 
of the Regam. In appeal against this order, the 
Chief Court held that the Regam's appeaj should 
be restored, while his should remain dismissed. It 
is argued that Ram Charan was not directly inter¬ 
ested in the subject-matter of the suit: there had 
been no actual transfer to him of such interest, 
only an agreement to give him half of the proceeds. 

It is also said that as a consequence of bis failure 
to furnish security the appellant has had to bear 
the whole burden of the appeal. He has not com¬ 
plied with the terms of the agreement to advance 
all costs required for the prosecution of the suit, so 
he cannot get anything from the appellant. We arc 
of opinion in the circumstances stated that the 
appellant is entitled to the whole amount found due 
under the thekanama. We find that there was no 
transfer of her interest in it to Ram Charan, only ^ 
an agreement between her and him, and that no 
order was passed which would limit her interest in 
the thekanama. We are not called upon to decide 
the rights of the appellant and Ram Chnran inter 
se. We accordingly allow this appeal to the extent 
stated and setting aside the decree of the Court 
below we decree the appellant’s suit for Rs. 
with proportionate costs in all Courts. 


G.N./R.K. 


Appeal allowed. 


C. P. C. — 

(b) (’40) Chitaley, Prc. N. 0, Pt. 2. 

(’41) Mulla Page 3 Pt. (in). 

T. P. Act — 

(a) C36) Mulla, l’age 261 Note : '‘ 1 , > , arl 
nnce under Arid v. Jadunath, Page 
Pt.(c), P. 593 Pts. (e) and (f). 
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(’34) Mitra, Pago 243 N. 271 sub-note: “Section 
docs not supersede registration.” Page .*385 
Note 562. 

(b) (’36) Mulla, Page 4 Pt. (1). 

(’34) Mitra, Page 4 N. 5. 

(c) (’36) Mulla, Page 261 Note: “Part perform¬ 
ance under Arif! v. Jadunath.” Page 262 
Pt. (c), P. 593 l’ts. (e) and (f). 

(’34) Mitra, Page 243 N. 271 sub-note: “Section 
does not supersede registration.*’ Page 585 
Note 562. 

(d) (’36) Mulla, Page 210 Pt. (v). P. 609 Note; 
“Remedies of the lessee.” Page 630 Note: 
“Clause (p): Erection of buildings.” 

(’34) Mitra, Page 183 N. 225, P. 598 N. 577, 
P. 608 N. 586. 
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Lachhmi Narain — Plaintiff — 

Applicant 


v. 


Bahadur Lai and others — 

Opposite Party. 
Civil Revn. Appln. No. 171 of 1938, Decided on 
23rd January 1942, for revision of order of Civil 
Judge, Fyznbad, D/- 29th October 1938. 


c 


d 


(a) Civil P. C. (1908), O. 33, Rr. 2 and 5 - 
Substantial compliance is sufficient — Particu¬ 
lars of property given in plaint — Mere omis¬ 
sion to attach separate Schedule to application 
is not material omission. 


A substantial compliance with the provisions of 

R. 2 is sufficient. (P 239/i] 

Where an applicant seeking leave to sue in forma 

pauperis had given particulars of all the property 
he possessed and claimed in the plaint, and he did 
not attach a separate schedule to his application 
showing that his immovable property was nil apart 
from that claimed by him : 

Held that all facts respecting his moveable and 
immovable property, so far as could be seen were 
placed before the Court by the applicant. If he had 
no immovable property, apart from that which was 
the subject of the suit, it was only necessary for 
him to say so, as he did. Therefore there was a 
substantial and sufficient compliance with the re¬ 
quirements of R. 2 : Case law referred. [P 240a,6] 

(b) Civil P. C. (1908), O. 33, Rr. 2, 5 and 

S. 115 — Order dismissing application is case 
decided. 


An order of the Court below dismissing an appli. 
cation for leave to sue in forma pauperis amounts 
to a case decided. [p 240a,6] 

« ( fl< CiV A ‘ 1 « C ’, (190 ? ) > °* 33 > Rr - 2- 5 and 

o. 115—Application rejected even though there 
was substantial compliance with requirements 
— Interference In revision is proper. 

Where the lower Court has rejected an applica. 
tion for leave to sue in forma pauperies even though 
there was substantial compliance with the re¬ 
quirements of It. 2 and the Court did not require 
any amendment, the Court acts with material ir- 
regularity in rejecting the application and inter- 

iwPifV.oP r °P« r : <’ 4 °) 27 A. I. R. 1940 
Oudh 148 (F. B.), Expl.-, (’38)20 A. I. R. 1933 All 
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374 and (*33) 20 A. I. R. 1933 All. 295, Eel. on. 

(P 240/1 C 

H. 17. Zaidi — for Applicant. 

37. W'asim — for Opposite Party 6 and 7. 

ORDER. — The question for consideration in 
this application in revision under S. 115, Civil 
P. C., is whether the learned civil Judge of Fyza- 
bad rightly dismissed au application to sue in forma 
pauperis on the ground that the applicant, Lachmi 
Narain, while giving a schedule of his moveable 
property, gave no schedule of his immovable pro¬ 
perty, as required by Rule 2 of O. 33 of the Code. 
Under R. 5 of the same order an application for 
permission to sue as a pauper shall be rejected if 
the application is not framed in the manner pres¬ 
cribed by II. 2. To this rule the following words 
have been added by this Court : 

“And the applicant on beiDg required by the 
Court to make any amendment within a time to be / 
fixed by the Court fails to do so.” 

In support of his order the Civil Judge referred 
to a case of the late Court of the Judicial Commis¬ 
sioner, A. I. R. 1923 Oudh 118. 1 In this case it 
appears that the applicant possessed some immov¬ 
able property which he failed to enter in his appli¬ 
cation, and it wa3 held that the order dismissing 
bis application was justified. In the present case 
Lachmi Narain gave details of his moveable pro¬ 
perty in his application and said that except for 
this property he had no other moveable or immov¬ 
able property. The plaint which accompanied the 
application showed that he wished to sue as a 
member of a joint Hindu family to contest a trans¬ 
fer of a house mude by a member of that family 
and to obtain a declaratory decree that he and 
other members of the family are owners in posses¬ 
sion of it. Tie gave particulars of this property in ^ 
his plaint. The application and plaint were origi- 
naJly presented in the Court of a Munsif who allow¬ 
ed the application. On a valuation of the property, 
however, it was found that the Munsif had no 
jurisdiction to try the suit and the application and 
plaint were then presented in the Court of the Civil 
Judge. It will be seen that all particulars of the 
applicant's moveable and immovable property, in¬ 
cluding the property in dispute, were before the 
Civil Judge, that is particulars of whatever pro¬ 
perty the applicant claimed to be the owner, and 
the only omission of which he was guilty, if it can 
be called an omission, was that he did not attach a 
separate schedule to his application showing that 
his immovable property was nil, apart from that 
which was claimed by bim but which had been 
transferred to 6ome of the defendants. It was said 
by the learned counsel for the opposite party that ^ 
it was not admitted that the applicant bad no 
other immovable property, but there has been no 
inquiry about this, nor was any inquiry called for at 
this stage. The Civil Judge had merely to see whe¬ 
ther the application was technically in order. 

There are numerous rulings to the effect that a 
substantial compliance with the provisions of R. 2 
is sufficient It was said by tho Lahore High Court 
in 188 I. C. 335 2 that the rule should not be meti¬ 
culously interpreted ogaiDst the applicant. In A I R 
1932 Pat. 308 2 tho applicant omitted to mention a 


iv a. i.i%. 1U23 uudh 118 : 74 1.0.844, Sheo 
Narayan Lai v. Mt. Munaqqa. 

2. (*82) 19 A.I.R. 1932 Lah. 328 : 188 I.C. 835 

Praphull Dev v. Sham Lal. ' * 

3. (’32) 19 A.I.R. 1982. Pat. 308 : 140 I.C. 74 • 13 
P.L.T. 638, Mt. Chamela Kuar v. Pursottam Das. 
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a few article? of trilling value and it was held that 
the omission was not a good reason for rejection 
the application in the absence of any bad faith on 
the part of the applicant. Similarly, in 27 I.C 891* 
the Madras High Court held tba’t the omission of 
one item of property in the application is not suffi¬ 
cient to justify its dismissal and observed that the 
provision for dismissal is not intended to be puni¬ 
tive. For the opposite party, apart from the case in 
A. I. R. 1923 Oudh 113, 1 we were referred to 1934 
A. L. J. 247. 5 In this case a minor member of a 
joint Hindu family failed to enter in his applica¬ 
tion property which belonged to the joint family 
and it was held by a single Judge of the Allahabad 
High Court that this failure entailed the dismissal 
of the application. But, in the present case, there 
was no omission. All facts respecting his moveable 
and immovable property, so far as can be seen at 
, present, were placed before the Court by the appli- 
' cant. If he had no immovable property, apart from 
that which was the subject of the suit, it was only 
necessary for him to say so, as he did. We are 
clearly of opinion therefore that there was a sub¬ 
stantial and sufficient compliance with the require¬ 
ments of R. 2. 

It was argued by the learned counsel for the 
opposite party that we should not be justified in 
interfering under S. 11*3. He did not dispute that 
the order of the Court below amounted to a case 
decided, but he contended that the Civil Judge was 
not acting illegally or with material irregularity in 
the exercise of his jurisdiction. On this point we 
may say firstly that all the cases cited above were 
cases in revision and that it has never been held, 
so far as we are aware, that interference would 
not he justified in revision where the order of the 
c lower Court in a case of this kind could not be 
supported. Mulla in his commentary on the Code 
states that an order rejecting an application under 
R. 2 of O. 33 is open to revision in a proper case. 
All that was said by a Full Bench of this Court in 
1940 O. W. N. 259.° to which the learned counsel 
for the opposite party referred us, was that an ap¬ 
plication in revision against such an order would 
not lie unless there had been an exercise of juris¬ 
diction not vested by law or failure to exercise a 
jurisdiction so vested, or an exercise of jurisdiction 
illegally or with material irregularity. Two cases of 
the Allahabad High Court were cited to support the 
contention that there was material irregularity in 
the present case. In 55 All. 25 G? a single Judge of 
that Court held that an application in revision was 
maintainable against an order refusing to allow 
amendment of a plaint. In A. I. R. 1933 All. 295 
A an application to sue as a pauper was rejected by a 
Munsif on the ground that it was not properly veri¬ 
fied. The Bench which decided the case observed . 

4. (’15)2 A.I.R. 1915 Mad. 652 : 27 I.C. 891, 

Kuppusawmy Aiyar v. Muthusamy Aiyar. 

5. ( 34) 21 A.I.R. 1934 All. 396: 149 I.C. 17R.1934 

A. L. J. 247, Widdiapat Upadhiya v. Mahadeo 

6 C IO) 27 A I R 1940 Oudh 148: 186 I.C. 381: 15 

259 (F.B.) Baba Sundar 

Bharthi v. Trust Mandir Nageshar Nath Ji 

A.I.R. 1933 All. 374 145 r 1 .:?R 8 a l 9 u it! 

All. 256 : 1933 A.L.J. 268, Krishan Lai Babu Lai 

v. Ramchandrn. , n aqo . ** 

8 . C33) 20 A.I.R. 1933 All. 29o : 145 I.C. 436 ..65 

All. 21C : 1933 A.L.J. 110, Piare Lai v. Bha 0 wan 

Das. 


A. I. R, 


. “^. e that the learned Munsif did ‘not exer¬ 
cise his authority, which he was bound to exercise c 
in view of S. 153, Civil P. C. Sections 151, 152 and 
lo3 are very salutary provisions of law and are 
meant to invest the Courts with authority to see 
that the object for which Courts exist is carried out 
and that the merest technicality may not be allowed 
to stand in the way of substantial justice. We can 
in this counexion also refer to S. 99 os having been 
framed with the same object in view. There can be 
no doubt that 0. 33, R. 5 empowers a Court to re¬ 
ject an application for permission to sue as a pauper 
if it is not properly framed as directed therein; but 
this can only mean that no amendments were pos¬ 
sible and the defects could not be rectified for some 
reason or other. In our opinion it was the duty of 
the Court, when it found that a defect in verifica¬ 
tion was there, to offer a chance to the applicant to 
correct the verification.” 

This view has been implicitly adopted by this ^ 
Court in the words which have been added by it to 
the rule. In the present case, we do not consider 
that there was such a defect in the application as 
called for any amendment of it, and a fortiori 
therefore the Civil Judgo acted with material ir¬ 
regularity in rejecting it. We accordingly allow 
this application, set aside the order, and direct that 
the application of Lachmi Narain for permission to 
sue as a pauper be admitted for hearing according 
to law. Costs incurred in the present application 
will be costs in the case. 


K.S./R.K. 


Application allowed. 


C. p. c._ 

(a) (’40) Chitaley, O. 33, R. 2, Note 1 and O. 33 
R. 5 Note 3. 

(’41) Mulla, Page 1042 Note "Clause (a) : Appli- (J 
cation not framed as required by R. 2.” 

(b) (’40) Chitaley, S. 115, Note 26 Pt. 13. 

(’41) Mulla, Page 413 Pt. (m). 

(c) ('40) Chitaley, S. 115, Note 12 and Note 26 
Pt. 13 O. 33 R. 5 Note 9 Pt. 1. 

(’41) Mulla, Page 425 Note "What is illegality or 
material irregularity,” and Page 1045 Pt. (z). 
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Bennett J. 

Ml. Bam Dulari a?id others—Creditors 

— Applicants 

v. 

ML Alian Bibi % Debtor and others , h 
'Creditors — Opposite Party . 

Civil Revn. Appln. No. 27 of 1939, Decided on 
2nd February 1942, for revision of order of Dist. 
Judge, Hardoi, D/- 23rd January 1939. 

(a) U. P. Encumbered Estates Act (25 of 
1934), Ss. 45, 46, 47—Application to file appeal 
in forma pauperis from order under U. P- En¬ 
cumbered Estates Act — Order on, amounts to 
case decided and is open to revision D un . d j; r 
S. 115, Civil P. C.—Ss. 45, 46 or 47, U. P. Act, 
is no bar. 

Where the District Judge passes an order on an 
application for leave to appeal in forma pauperi., 
from an order under the U.P. Encumbered Estates 

Act. no doubt such an order is passed in connexion 
with an appeal and in connexion with proceeding 



1942 


Ram DURARI y. Alian Bibi (Bennett J.) Oudh 241 


under the Act, but tbc District Judge is consider- 
-a ing an application which is governed by the provi¬ 
sions of the Code of Civil Procedure. There arc no 
provisions in the Encumbered Estates Act govern¬ 
ing such an application and it cannot therefore be 
said that the proceedings prior to the admission of 
the appeal are proceedings under the Encumbered 
Estates Act; they are rather proceedings under 
O. 44, Civil P. C., and the question of revision is 
governed not by the provisions of the Encumbered 
Estates Act but by the provisions of the Code of 
Civil Procedure, And, as an order on an application to 
appeal in forma pauperis amounts to a case decided 
within the meaning of S. 115, Civil P. C., a revi¬ 
sion from such an order is competent and Ss. 45 to 
47, U. P. Act, are no bar to it : (’38) 25 A. I. R. 
1938 Oudh 146 ; ('40) 27 A. I. R. 1940 Oudh 148 
(F. B.) and (’36) 23 A. I. R. 1936 Oudh 22 (F.B.), 
Pel. on. [P 242 C 1,2) 

$ (b) Limitation Act (1908), S. 5 and Art. 170 

— Appeal filed within time bona fide with less 
court-fee — Party required to pay much larger 
court-fee being unable, applying without delay 
for leave to appeal in forma pauperis but be¬ 
yond 30 days of order appealed from — Exten¬ 
sion of time for appeal is proper. 

A person who filed an appeal within the prescrib¬ 
ed period with less court-fce but bona fide, was 
required by the Court to pay much larger court, 
fee. Thereupon the party being unablo to pay such 
court-fee, applied without delay for leave to appeal 
in forma pauperis but beyond 30 days of the order 
appealed from. The Court allowed the application 
extending the time : 

Held that the action of the Court in extending 
tho period was proper; Civ. Misc. Appln. No. 139 of 
c 1941, Bel. on. [P 242 C 2] 

(c) Limitation Act (1908), S. 5 and Art. 170- 
Applicability of S. 5 — Application for leave to 
appeal in forma pauperis. 

The provisions of S. 5 apply to an application for 
leave to appeal in forma pauperis : (’28) 15 A. I. R. 
1928 All. 499, Pel. on. [P 242 C 2] 

(d) Civil P. C. (1908), O. 44, R. 1—Presenta¬ 
tion of application — Pardanashin lady — Her 
authorised agent can present. 

Where the applicant is a pardanashin lady tho 
application can bo presented by her authorised 
agent. It is not necessary that she should present 
it personally. [p 242 C 2; P 243 C 1] 

(e) Civil P. C. (1908), O. 33, Rr. 2, 5—Defect 
in application—Applicant should be given time 
to amend — If defect Is not substantial, It may 

<2 be overlooked. 

If there is any defect in an application th® appli¬ 
cant should be given time to amend it and his 
application should be rejected only if he fails to 
amend it within the time allowed. If there is no 
substantial defect, the Court can overlook it and 
decide the application on merits. [P 243 O 1] 

In an application for leave to appeal in forma 
pauperis no schedule of properties was given but 
details of the property were on record of tho case. 
The fact of the applicant being a pauper was not 
challenged : 

Held that tho omission was not a material one, 
the opposite party not having been prejudiced in 

“y [p 242 p 2 ; p 243 o y 

K. N. Tandon and Mahabit Prasad _ 

for Applicants 1 and 2 to 4, respectively. 

H . Husain — for Opposite Party J, 
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ORDER. — This is an application in revision 
under S. 115, Civil P. C., against an order passed 
by the learned District Judge of Hardoi on 23rd 
January 1939, admitting the application of Mt. 
Alian Bibi to appeal in his Court as a pauper. Mt. 
Alian Bibi was an applicant under the Encumbered 
Estates Act and the appeal filed by her was against 
a decree passed in those proceedings by a Special 
Judge of the second grade on 4th February 1938. 
Mt. Alian Bibi filed her appeal in the Court of the 
District Judge within time on 23rd March 1938, 
but a report was made upon it by the office that 
the valuation was arbitrary and should be correc¬ 
ted. The District Judge ordered that amendment 
should bo made and further necessary court-fee 
paid by 7th April 1938. On that date the valuation 
in the appeal was amended and this required pay¬ 
ment of a court-fee of Rs. 445. The appeal had 
originally been filed on a court-fee of Rs. 10. The 
District Judge ordered that the case should be put 
up on 11th April 1938, for consideratiou of the 
question of court-fce. On that date, an application 
for leave to appeal in forma pauperis was presented 
by a man who is described by the District Judge as 
the authorized agent of Mt. Alian Bibi. She was 
apparently a pardanashin woman. The District 
Judge considered various objections which were 
raised to this application and dismissed them, 
holding that the appeal in forma pauperis was com¬ 
petent and not time-barred. He directed that a date 
be fixed for hearing tho appeal on the merits. The 
present application in revision challenges the view 
taken by the District Judge on the objections r&isod 
to the application to appeal in forma pauperis. A 
preliminary objection was put forward to the pre¬ 
sent application under S. 115. This was that no 
revision lies under the Encumbered Estates Act 
against tho District Judge’s order. Prior to the 
amendment in S. 45 of that Act which inserted in 
it sub-s. (2) (a), no appeal lay to tho Chief Court 
from an appellate order of a District Judge passed 
under sub-s. (2), and sub-s. (5) provides that tho 
decision on an appeal, subject to the provisions of 
6 ub-s. (2) (a) shall be final. In this connexion I was 
referred to two decisions of this Court, 1940 0.W.N. 
5451 and 1941 O.W.N. 261.3 


In the first case it was said that ol. (5) of S. 45 
Encumbered Estates Act, as it stood before th< 
amendment referred to, bars interference by rovi 
sion under S. 115, Civil P. C. As cl. (5) originallj 
6 tood, it was to the effect that the decision on at 
appeal under S. 45 shall bo final. By the amend< 
ment, this provision has been made subject to the 
provisions of eub-s.(2)(a) and thus not only is there 
still no provision in the Act for questioning in revi¬ 
sion an order passed in appeal but an application in 
revision under the Civil Procedure Code is barred. 
Power is given under S. 46 to call for pending pro¬ 
ceedings in any case, but it is at least doubtful 
whether that provision could be invoked in the pre^ 
sent case. It has not been contended that it could 
In the other case 1941 O.W.N. 2612 R s i Dgle Judg€ 
of this Court held that a revision against an appel¬ 
late order of a District Judge under the Encum¬ 
bered Estates Act was incompetent and that i< 

A tr f ^ M ! 800ond ^ undei 

S. 45 of the Act a second appeal could lie only ir 
respect of appellate orders or deorees passed afte: 

27 1940 Oudh 885: 189 I.G. 266* 11 
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the amending Act came into force. The learned 
counsel for the applicant represented that the pro¬ 
ceedings on the application for leave to appeal in 
forma pauperis were not proceedings under the 
Encumbered Estates Act, but were proceedings 
under the provisions of O. 44, Civil P. C. He refer¬ 
red to certain cases of this Court in which it was 
held that an order of this kind amounts to a case 
decided within the meaning of S. 115, whether the 
order is one refusing or granting leave, and that the 
order is not an interlocutory order because the pro¬ 
ceedings are quite separate from the proceedings in 
the appeal itself. In 1938 O. W. N. 561 5 a Bench of 
this Court held that proceedings on an application 
for permission to sue in forma pauperis are procee¬ 
dings before the commencement of a suit. They are 
therefore not interlocutory proceedings, and an ap¬ 
plication for revision will lie from the final decision 
in such proceedings. Hence, an order either reject¬ 
ing or granting an application for leave to sue in 
forma pauperis amounts to a case decided within 
the meaning of S. 115. The same principle would 
naturally apply to applications for leave to appeal. 
In 1940 0. W. N. 259 4 the following question was 
referred to a Full Bench : 

“Is an order on an application for permission to 
sue in forma pauperis revisable by this Court and 
should a distinction be made between orders allow¬ 
ing applications under 0. 33, R. 2, Civil P. C., and 
those rejecting such applications.“ 

The answer given by the Full Bench was : 

“An order on an application for permission to 
sue in forma pauperis is not revisable by this Court 
unless there has been an exercise of jurisdiction 
not vested by law or failure to exercise a jurisdic¬ 
tion so vested or an exercise of jurisdiction illegally 
or with material irregularity in the sense in which 
the words ‘illegally or with material irregularity* 
have been construed by past decisions of this Court 
and of their Lordships of the Privy Council.’* 

It appears to be implied by this that where one 
of these conditions is fulfilled, the order is revisable 
whether it amounts to grant or refusal of leave. In 
the referring order, reference was made to the Full 
Bench decision of this Court in 1935 O.W.N. 1I58 6 
in which it was held that proceedings on an ap¬ 
plication for permission to 6ue as a pauper consti¬ 
tute a separate case and therefore an order passed 
in such proceedings is not an interlocutory order. 
There can be no doubt therefore that an applica¬ 
tion under Sec. 115, lies in a case like tbe pre¬ 
sent unless it is barred by the provisions of the 
Encumbered Estates Act. Section 47 of that Act 
enacts that except as provided in Ss. 45 and 46 no 
proceedings of the Collector or Special Judge under 
the Act shall be questioned in any Court. 
counsel for the opposite party contended that this 
constituted a bar to an application m 
under S. 115. But it appears to me that this win- 
tention cannot be accepted. First of 
noted that the reference under S. 47 is to proceed 
inps of the Collector or Special Judge nnder the 
Encumbered Estates Act. There is no express re- 

•» f'381 25 A I R. 1938 Oudh 146 : 175 I.C. 63 : 14 
iuck 116 : 1938 O.W.N. 661, Dnrga Prasad v. 

R- 1940 Oudh 148: 186 I.C. 381: 16 
iuck 365: 1940 O.W.N. 259 (F B ) B|ba Sundar 
Bharthiv. Trust Mandlr Nagesbar Nath Ji Maha 

deo. 
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ference to proceedings in an appellate Court, but 
th J S ^ IS f o reSUmftb,y because it is provided in sub- 
s. (5) of S. 45 that the decision on an appeal under 
this section shall be final. 

Whether we consider the language of sub-s.( 5 ) of 
S. 45 or the language of S. 47 we have to deter- 
mine whether the order of the District Judge con¬ 
stituted a decision on an appeal or was passed in 
proceedings under the Encumbered Estates Act; 
No doubt it was passed in connexion with an appeal 
and in connexion with proceedings under the Act, 
but the District Judge was considering an applica¬ 
tion which is governed by the provisions of thd 
Code of Civil Procedure. There are no provisions in 
the Encumbered Estates Act governing such an 
application, and it cannot therefore in my opinion 
be said that the proceedings prior to the admission 
of the appeal were proceedings under the Encum¬ 
bered Estates Act; they were rather proceedings 
under 0.44, Civil P. C., and, on this view, there is 
no reason why the question of revision should be. 
governed by the provisions of the Encumbered 
Estates Act and not by the provisions of the Code 
of Civil Procedure. For these reasons, I consider 
that there is no force in this preliminary objection. 
Dealing with the application on the merits, the first 
question for consideration is whether the District 
Judge was guilty of any illegality or material ir¬ 
regularity in admitting the application which was 
presented beyond the period of 30 days allowed by 
Art. 170, Limitation Act. As I have mentioned the 
appeal itself had been filed within the prescribed 
period, and it will be seen that there was littlo 
delay in preferring the application under 0.44 after 
Mt. Alian Bibi had been required to pay a much 
larger court-fee. The District Judge extended the 
time under the provisions of S. 5, Limitation Act, 
in view of the special circumstances and the bona 
fide action of Mt. Alian Bibi. It appears to mo that 
the District Judge took a very reasonable view of 
the matter and that there is no reason to hold that 
he acted illegally or irregularly in extending the 
time. This view is supported by a decision of al 
Bench of this Court, of which I was a member, in 
an unreported case, C. M. Appln. No. 139 of 1941® 
decided on 8th May 1941. The circumstances were 
similar to those of the present case and time was 
extended under S. 5, Limitation Act, to the appli¬ 
cants under S. 4. 

Learned counsel for the applicant argued that 
the provisions of S. 5, Limitation Act, do not in¬ 
clude an application for leave to appeal in forma^ 
pauperis. He cited some old rulings in support of| 
this view, but there is more recent authority for 
the contrary view in A. I. R. 1928 All. 499 7 which 
was cited by the District Judge. I bavo no doubt 
that this view is correct. Learned counsel then re¬ 
ferred to other defects in the application, namely, 
the omission to furnish schedules of property and 
to verify the application. The District Judge did 
not consider that these omissions were in the cir¬ 
cumstances material, the present applicant not 
having been in any way prejudiced. Details of the! 
property were on the record of the case tindorthe 
Encumbered Estates Act. The fact of the opposite 
party being a pauper had not been challenged and 
this supported the allegation in the app' cat . 
Objection was also taken tO ( the apl.^t.onnot, 
having been presented personally, but t 


0 
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Judge considered that as the applicant was a parda- 
nashin lady the application could be presented by 
'an authorized agent. It is said that the person who 
presented it was not duly authorized, but I pre¬ 
sume that the District Judge had reason to hold 
that he was. The legal effect of the failure to com¬ 
ply with the requirements of R. 2, O. 33 has re¬ 
cently been considered by a Bench of this Court, of 
which I was a member, in S. 115 Appln. No. 171 of 
I938. 8 Various authorities were considered in this 
case, and a decision of the Allahabad High Court 
in 55 All. 256° was followed. Reference was also 
made to the additional words inserted in R. 5 of 
O. 33 by this Court. They imply that if there is 
iany defect in the application the applicant should 
be given time to amend it and his application 
jshould be rejected only if he fails to amend it with- 
in the time allowed. In the present case, the Dis¬ 
trict Judge held that there was no such substantial 
defect in the application as called for amendment. 
I do not consider that be acted illegally or with 
material irregularity in so holding. For these rea¬ 
sons I am of opinion that there is no force in this 
application and I dismiss it accordingly with costs. 

K.S./R.K. Application dismissed . 

in (>42) 29 A I R * 1942 °”dh 239 : 
« 95, Lachmi Narain v. Bahadur Lai. 

3 *> 20 A.I.B. 1933 All. 374 : 145 I.C. 859 : 55 
All. 256 : 1933 A.L.J. 268, Kishao Lai Babu Lai 
v. Ram Chandra. 
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Osman Ali Khan — Defendant _ 

Appellant 

v. 

Mt. Khatoon Banu — Plaintiff _ 

. .,, Respondent. 

®EE43H SS 

through next friend is valid. g 1 gCd 17 

Though a Mahomedan minor of 15 vpa™ *9 « 
is permitted by 8.2 (a) to marry" make 

d °* er > et °" S . he does not ceaso minor The 

BMlmn melely relieves her of some of the 

SET »’ bUt !u° remain8 ■ “inornont 

R 1 ni ii^n ^ eiD 8 80 » the provisions of O 82 
1. Civil P. c„ etiU apply, so in respect of the 


institution of suits she will have to act through her 
next friend. [P 244 C 1] 

Hence a suit by a Mahomedan girl of 17 for 
dower through her next friend i3 competent and 
decree obtained therein is valid and is not a nullity. 
For to bring a suit for dower is certainly not to act 
in the matter of dower within the meaning of Sec. 
2 (aj: Case law referred . [P 243 C 2; P 244 C 1] 

Hahimuddin for Nasirnddui — for Appellant. 
M. L. Tilhari and Siraj Husain — 

for Respondent, 

JUDGMENT. — This appeal was referred to a 
Bench for decision on a point of law under Sec. 
14 (2), Oudh Courts Act, by the Honourable Radha 
Krishna Srivastava J., now deceased. The point is 
whether Sec. 2 (a), Majority Act, does or does not 
prevent a Mahomedan girl of 15 years of age from 
bringing a suit otherwise than through a next 
friend. Section 2 (a) runs as follows : 

"Nothing herein contained shall affect (a) the 
capacity of any person to act in the following matters 
(namely), marriage, dower, divorce and adoption.'* 
In the present case the facts are that the respon¬ 
dent, who was at the time of bringing the suit 17 
years of age, brought the suit through her next 
friend. No objection was taken in the trial Court, 
but after she had obtained her decree.it was argued 
in appeal that since she had brought the suit 

^M 8h i ie u ne , S , t , friend , and not ^ berself as sho 
could and should have done under S. 2(a), Majority 
Act, the decree is a nullity. Tho authority for the 
proposition that in such circumstances the decreo 
is a nullity is to he found in 1938 O. A. 612 1 a 
Bench decision of this Court : * 

‘‘When a Court dealing with a case finds that 

tution bnd *, ttR, . ned mnjorit y before tho insti¬ 
tution of his coso by the guardian, it has no juris 
dict.on to proceed with the suit." J 

imL h '!,r SD w h - “ dec , r , ce hns been Passed without 
J 1 * S " nuUlty and ‘bo executing Court 
may refuse to execute it. The appellant’s learned 
counsel argues that S. 2 (a) is a saving clause and 
the Majority Act has no application to anything 

t?on ne F,f n WI1 h | mnrria * e - dower . divorce and adopt 
tion. Further he says that to bring a suit for dower 

forTthe ? ‘o act in ‘be matter of dower, and thore- 
be lady upon reaching tho ago of 15 could 

cK r0Ught ,i he sait berself, and as it is shown 
that she was 17 at tho time of filing the plaint tlu> 

clZV We find - bowo?e r ; th P S s. 2 S 

bf so broadly construed as this. As is pointed 
out by the respondent’s learned counsel dovver and 

. C ° nnected "'i.b ml ago 

end if the words “to act in the matter of marriaeo’’ 

to tham h* espa n dcd mcan 'nK which is attached 
wnnid*^ b ^ appellant’s learned counsel, then it 
would only be necessary to say, “the caMcitv if 
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linquish dower is not “to act in the matter of 
dower** within the meaning of S. 2 (a), Majority 
Act. The contrary view was, however, held in 
54 All. 806. 4 In 14 Rang. 215& it was held in res¬ 
pect of marriage that the words “to act in the 
matter of marriage*’ were not applicable to a pre¬ 
nuptial agreement to contract a marriage in the 
future. From these rulings we see that three of the 
High Courts in India have given only a restricted 
meaning to Sec. 2 (a) and we think that this is the 
correct view. 

The respondent’s learned counsel also points out 
that though a Mahomedan minor of 15 years of 
age is permitted by S. 2 (a) to marry, make a con¬ 
tract of dower, etc., she does not cease to be a 
minor. Section 2 (a) merely relieves her of some of 
the consequences of her minority, but she remains 
a minor none the less. That being so, the provisions 
of 0. 32, R. 1, Civil P. C., still apply. So in respect 
of the institution of suits she will have to act 
through her next friend. We believe this to be the 
more correct view of the law. We therefore hold 
that Mt. Kkatoon Banu was justified in suing for 
dower through her next friend and her decree is 
valid and is not a nullity. We accordingly dismiss 
this appeal with costs. 

K.S./R.K. Appeal dismissed. 

4. (’32) 19 A.I.R. 1932 All. 649 : 139 I.C. 371 : 54 
All. 806 : 1932 A.L.J. 781, Qasim Husain Beg v. 
Kaniz Sakinn. 

5. (’36) 23 A.I.R. 1936 Rang. 212: 162 I.C. 560: 14 
Rang. 215 (F.B.), Maung Tun Aung v. Ma E Kyi. 


C. P. c._ 

(’40) Chitaley, O. 32, General Note 1. 
(’41) Mulla, Rage 1015 Note “Minor.” 
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Abdul Majeed and another—Applicants 

v. 

Emperor. 

Criminal Ref. No. 47 of 1941, Decided on 6th 
January 1942; reference made by Sess. Judge, 
Lucknow, D/- 4th November 1941. 

U. P. Municipalities Act (2 of 1916), S. 246 
_ Existence of complaint referred to in S 246 
is essential preliminary to trial — A c **°" * 

Court in absence of such complaint is without 

jurisdiction. . . 

Whore the law provides that cognizance of a 
case can be taken by a Magistrate only.or.the 
making of a formal complaint by’ * ‘ g 

or official, any action taken by a iurisdiction 

6 ence of such a complaint is wi ) ^ c ^ 

and cannot be upheld. # .... in 

Section 246, U. P. Municipalities Act, bars in 

exnressterms a Court from takingcogn.zanceofan 

oaence without the complaint reared to therein. 

and therefore, the existence of su 

an essential preliminary to the 1 al • ( 36) 2d 

A. I.R. 1936 Pat. 636, Not foil, i ( 40) 2/ A.I.R. 

1940 Nag. 410, Disting. Lt 

Abdul Majeed in person 

Nasirullah Beg. Assistant Ooeernment-^ccate 

ORDER. - This is a reference by the learned 
Sessions Judge of Lucknow recommending 
conviction of Abdul Majeed and Mt 

B. 246, Municipalities Act, and 


the 

Gulzar under 
sentences passed 


A. I. R. 

thereunder be set aside and the fines if paid by 
them be refunded. Abdul Majeed and Mt. Gulzar 
were convicted by a Magistrate under this section 
on the complaint of Sub-Inspector of Police. Under 
S. 246, Municipalities Act, no Court shall take cog¬ 
nizance of an offence under this section except on 
the complaint of the person importuned, or on the 
complaint of a municipal officer or a police officer 
not below the rank of a Sub-Ins[»ctor respectively 
authorised in this behalf in writing by the Board 
and the District Magistrate. An objection was 
taken at the trial against the prosecution of the 
accused by the constable, but the Magistrate ob¬ 
served that the case had been instituted by the 
Sub-Inspector and that he was authorised to take 
action. The Magistrate explained that he had re¬ 
ceived information to the effect that Station Officers 
had been authorised by the Deputy Commissioner 
in a general order to take cognizance of cases under 
S. 246. No such order can, however, be traced. 
Time was given by this Court to make further en¬ 
quiry on this point, hot the result has been the 
same. The Sessions Judge has remarked that the 
provisions of S. 246 are mandatory and, therefore, 
in his opinion the conviction is illegal on account 
of non-compliance with its provisions. 

The learned Assistant Government-Advocate re¬ 
ferred to the cases in A.I.R. 1936 Pat. 636 1 and 
A.I.R. 1940 Nag. 410, 2 but he did not greatly rely 
on these cases. The latter case was, he admitted, 
not much in point, while he conceded that the view 
taken in the Patna case is not the view which had 
been adopted by other High Courts. It was said in 
A.I.R. 1936 Pat. 6361 that the defect caused by the 
absence of a proper complaint was cured by the 
provisions of S. 537, Criminal P. C. That section 
provides that no finding, sentence or order passed 
by a Court of competent jurisdiction shall be re¬ 
versed or altered on account of any error, omission, 
or irregularity in the complaint unless it has occa¬ 
sioned a failure of justice. But the question to bo 

considered is, I think, whether without a com¬ 
plaint having been made as provided by j**' 
Court is in fact a Court of competent jurisdiction 
and has power to proceed with the case. Sec- 
tion 246, Municipalities Act, bars in express terms 
a Court from taking cognizance of an offence with¬ 
out the complaint referred to therein, and it 
appears, therefore, that the existence of such a 
complaint is an essential preliminary to the tnaij 
I am not, therefore, prepared to follow the ruling 
in A.I.R. 1936 Pat. 636,1 and I do not think that| 
it is the view taken generally by other High Cou ^- 
Where the law provides that cognizance of a case 
be taken by a Magistrate only on the makmg °{ 

in 


a formaF complaint by a certain party . 

am of opinion that any action taken by a Court i 
the absence of such a complaint is without juris¬ 
diction and cannot be upheld. I accordingly accept 

this reference, set aside ‘he conduction and sentence 

of Abdul Majeed and Mt. Gulzar and direct that 
the fines if paid by them be refunded. 

G.N./R.K. Reference accepted. 

1. (’36) 23 A.I.R. 1936 Pat. <536 : 166 I.C 206 = 17 
P.L.T. 953 : 38 Cr.L.J. 192, Sarup Lai 


Emperor. 

2. (*40) 27 A.I.R. 
41 Cr.L.J. 697, 
Emperor. 
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Shambhu Datt and another — 

Defendants — Appellants 

v. 

Ishwar Deen — Plaintiff — Respondent . 

Appeal No. 27 of 1938, Decided on 6th February 
1942, against order of Yorke J., Lucknow, D/-28th 
October 1938. 

(a) Oudh Rent Act (22 of 1886), S. 3 (17)—Sir 
right—Nature of—Transfer of proprietary share 
includes transfer of sir rights. 

The transfer of a proprietary share necessarily 
includes the transfer of sir rights. The sir rights 
are independent of the delivery of actual possession. 

& They can be maintained through sub-tenants and 
would not cease to exist merely because they were 
not exercised and the land was left fallow, that is, 
because no one remained in actual cultivating pos¬ 
session for some time. [P 246 C 1] 

(b) Oudh Rent Act (22 of 1886), S. 3 (17) — 
Applicability — S. 3 (17) does not apply where 
one cosharer claims acquisition of sir rights in 
sir of other cosharer. 

Section 3 applies to the acquisition of "sir" 
rights in land which is not already “sir’*. It has 
no application where one cosharer claims the acqui¬ 
sition of "sir" rights in the "sir" of another co- 
sharer. [P 246 C 1) 

(c) Cosharers—Sir rights — Cosharer cannot 
acquire sir rights in sir of other cosharer until 
latter's rights as sir holder cease to exist. 

A cosharer cannot acquire "sir" rights in land 
which had been the "sir" of another cosharer until 
the rights of latter as a sir-holder had ceased to 
exist * [P 246 C 1] 

(d) Tenure—Khudkasht—Nature of — Right 
to "khudkasht" cannot be transferred by deed 
— It can be transferred by actual handing over 
of possession—Several cosharers in succession 
can hold same plot as khudkasht — Cosharer 
proprietor's khudkasht number taken posses¬ 
sion of by other cosharer for nearly 12 years —. 
Cosharer cannot claim back number. 

“Khudkasht" stands on a very different footing 
from * W\ The right of q "khudkasht" holder & 
an inchoate right based upon actual possession. 
Although any trespass upon this right can be legally 
repelled so long as the "khudkasht" holder retains 

a such actual possession, but the right to "khudkasht " 

since jtjsoniy a step on the way to the acquisition 

? f , wr , ng 4 ht ? and 18 not itself a perfected right 
independent of actual possession, cannot be trans¬ 
ferred by deed. No doubt it could be transferred by 
actual handing over of possession. Consequently, tho 
°. f * Pjoprietary share by a deed cannot 
pass the right of khudkasht to the transferee with¬ 
out delivery of actual possession. There is no reason 

"kL S ^o r M.^ S M rer8 l n ? QCCes9ion should not bo 
khudkasht holders of the same specific plots of 

land. Where a cosharer proprietor has been in pos¬ 
session of a khudkasht number of another cosharer 
for nearly twelve years, the latter cannot claim 
hack the number from the khudkasht holder. 

/ v « , £P 246 0 

***** <22 o! 1886), s. 3 ( 17 ) (d) 

HH. h |' th B r S r be, ° n « s «° party under 
a. d (17) (d) i 8 for Revenue Court to decide. 


The question whether sir belongs to a party by 
reason of S. 3 (17) (d) is for the decision of the • 
revenue Courts rather than the civil Courts. 

[P 246 C 1] 

K. P . Afisra — for Appellants. 

Hyder Husain through H. H. Zaidi 

— for Respondent* 

JUDGMENT_This is an appeal under S. 12(2), 

Oadh Courts Act, by Shambhu Dutt and Ganga 
Prasad defendants against Iswar Din the plaintiff. 
The appeal relates to certain plots included in patti 
Suraj Bali, village Harkhapur. Jai Narain, the 
cousin of Shambhu Dutt and Ganga Prasad defen¬ 
dants 1 and 2, owned 8 pies 17 krant 70 decimal 
5/6 share in this patti while the other cosharers 
were Shambhu Dutt and Ganga Prasad. Jai Narain 
executed a deed of gift in favour of the plaintiff on 
22nd October 1923. Ishwar Din, the plaintiff, is a f 
stranger to the family. There was originally a dis- J 
pute as to the validity of this deed of gift, but it 
has been laid at rest, and the deed of gift has been 
upheld. On the death of Jai Narain the defendants- 
appellants put in an application for mutation ignor¬ 
ing the deed of gift. The first Court ordered that 
mutation should be effected in their favour, but in 
appeal against this mutation order Ishwar Din 
succeeded and his name was ordered to be entered 
over the share gifted to him. It appears that after 
the death of Jai Narain the two defendants took 
possession of 46 plots whose total area was53bighu3 
5 Biswas in this patti. These plots were "sir" and 
"khudkasht" plots which had been in the possession 
of Jai Narain but had become vacant on his death. 
Ishwar Din applied under S. 145, Criminal P. C., 
against Shambhu Dutt and Ganga Prasad, but ho 
was directed to go to the civil Court. Even after 
the mutation had been effected in his favour ho ® 
failed to get possession over these specific plots. In 
1928 ho brought a suit in tho Rent Court under 
S. 127, Oudh Rent Act. This suit also failed on tho 
ground that Shambhu Dutt and Ganga Prasad wore 
not trespassers but were cosharers in tho patti. Tho 
present suit for possession was filed by Ishwar Din 
on 21st October 1935, two days before tho expiry of 
12 years since tho death of Jai Narain. 

The legal defences raised by thedefendants-appel- 
jants were that they, being cosharers, were entitled 
in Jaw to obtain and remain in possession until 
partition took place, and scoondly that they had 
themselves acquirod rights of "sir" under the pro¬ 
visions of S. 3, el. 17 (d), Oudh Rent Act. Nono of 
lho Courts, which have gone into this case so far, 
gavoany finding on tho second legal plea. On an 
application being made before the learned single 
Judge of this Court who tried the second appeal 
ho gave permission for an appeal under S. 12 (2) 
Oudh Courts Act, in respect of this ground. Now 
as regards this ground wo find that a distinction 
must be made between "sir" plots and “khudkasht" 

Fi° l f S, T “P** t0 “ sir,> P ,0t3 ** seems clear 
that Ja! Narain bad a perfected right which ho 
could pass on by tho deed of gift to Ishwar Din. Aa 
the. learned Judge who tried tho second appeal says; 

all 1 •“ M erst ^ d J lt ; tbo dced of Sift extends* to 
all the rights which Jai Narain possessed as tho 

propnetor of that share and th£e S mS 

rtRhta acquired by him in 
riehta nnh h nM^f ht> and , by lhe deed of Sift those 

dS of ain whl^^l t0 u‘, he doneo “ nder tb0 
lower cSrts " en Md 800,1 by tbo tw ° 

that ■ Mimin’. rights in 
sir land could be, and actually were, passed 
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on to Ishwar Din by the deed of gift which has been 
held valid. These rights are independent of the 
delivery of actual possession. They could for in¬ 
stance be maintained through sub-tenants. These 
“sir" rights would also not cease to exist merely 
because the land was left fallow, that is because no 
one remained in actual cultivating possession for 
some time. The appellants* learned counsel can 
point out no provision of law whereby these “sir** 
rights would cease to exist merely because they were 
not exercised. In our opinion, S. 3 applies to the 
acquisition of “sir** rights in land which is not 
already "sir." It has no application to the acquisi¬ 
tion of "sir" rights by one cosharer in the "sir'* 
of another cosharer. A cosharer could not, in our 
opinion, acquire “sir** rights in land which had 
ibcen the "sir’* of another cosharer until the rights 
of the latter as a sir-holder had ceased to exist. We 
have carefully considered this question with the 
aid of counsel and have come to the conclusion that 
nothing has occurred to destroy the “sir** rights 
gifted to Ishwar Din by Jai Narain. It follows 
therefore that with regard to the plots entered as 
"sir" in the time of Jai Narain this appeal must 
fail. 

There are however five plots No. 127/1 and 2, *36 
acres; No. 287, 1.43 acres, No. 297, .42 acres, No. 
298, 1.1 acres, and No. 397/2, .38 acres, total 3.69 
acres, corresponding to 17 bighas 5 biswas 1 bis- 
wansi, which were the “khudkasht" of Jai Narain, 
when he executed the deed of gift. In our opinion 
"khudkasht** stands on a very different footing 
from "sir.** The right of a "khudkasht" holder is 
an inchoate right based upon actual possession. It 
is true that any trespass upon this right can be 
legally repelled so long as the "khudkasht" holder 
retains such actual possession, but the right to 
"khudkasht,** since it is only a step on the way to 
the acquisition of “ sir ” rights and is not in 
itself a perfected right independent of actual pos¬ 
session, cannot be transferred by deed. No doubt 
it could be transferred by actual handing over of 
possession. This, however, was not done in the 
present case, whatever may have been said in the 
deed. Moreover, even supposing actual possession 
had been handed over, we should still be faced by 
the fact that the appellants had for nearly 12 years 
been in possession of these “khudkasht" numbers. 
There is no reason why several cosharere in succes¬ 
sion should not be “khudkasht** holders of the 
same specific plots of land. It appears to us that 

even bad Jai Narain been still a ,T f " nd 1 6 ' 1 V , 1 ! 
owner of this share, be could not at this late date 

claim back these numbers from the 
kasht" holders. We consider therefore that the 
appeal must succeed in respect of Nos. 127/l and 2. 
287, 297. 298 and 397/2, and that the pla.nt.fl 
cannot get actual possession of these number* 
their present holders. The appeal 
allowed in respect of these numbers and.sd.smissrf 
with regard to the “sir” numbers. The partus 

will get costs proportionate to success and a.lurc n 

all Courts, the proportion boing worked out on the 
basis of area. The question whether N° 3 - 127 /l and 
2, 287, 297, 298 and 397/2 ^ou^d be regard^ as 
“sir” of the appellants under S.3, c . (17 (d . 'U, 

Rent Act, seems to us to be one for th * . d ?. C Courts 

the revenue Courts rather thani the civil Courts. 
We therefore make no order on this pouu. 


A. I. R. 


G.N./R.K. 


Order accordingly , 
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Bam Lai — Applicant 

v. 

Emperor. 

Criminal Revn. Appln. No. 147 of 1941, Decided 
on 17th December 1941, for revision of order of 
Sess. Judge, Fyzabad, D/- 12th September 1941. 

(a) Criminal P. C. (1898), S. 109 — Scope — 
That accused can be prosecuted for substantive 
offence is no bar to proceedings under S. 109. 

The mere fact that a person could be tried for a 
substantive offence cannot preclude the prosecution 
under S. 109 if the case can otherwise be established 
to fall under any of the clauses of that section ; 
(’27) 14 A.I.R. 1927 All. 592, Expl. ; (’25) 12 A.I.R. 
1925 All. 694 and (’33) 20 A. I. R. 1933 All. 676, # 
Bel. on. [P 247 C 2 ] M 

(b) Criminal P. C. (1898), S. 109 (a), (b) — 
Scope — Case held came under both els. (a) 
and (b). 

The positive facts found against the applicant 
were that he belonged to D and not to F as given 
out by him, that he gave a false name and address 
when questioned by the police constable, that he 
was seen mixing in the crowd of passengers and 
was attempting to feel their waists and pockets, 
that he further admitted the fact that he was a 
pick-pocket and had come to try his luck and that 
he appeared and suddenly disappeared for two hours: 

Held that the case fell under both els. (a) and (b) 
of S. 109. [P 247 C 21 

(c) Criminal P. C. (1898), S. 109 — Evidence 
of previous convictions is admissible. 

The evidence of tho previous convictions is rele- 3 
vant in proceedings under S. 109 : (’33) 20 A. I. R. 
1933 Oudh 355, Bel. on. [P 248 O 1] 

(d) Evidence Act (1872), S. 25 — Confession 
by person to constable when he is not accused 
of any offence is not inadmissible. 

Section 25 requires that the confession made to a 
police officer in order to be inadmissible must bo 
by a person accused of an offence. Therefore a con¬ 
fession made by a person to a police constable when 
he is not accused of any offence is not inadmissible: 
(*40) 27 A.I.R. 1940 Pat. 410, Disting. [P 248 C 1] 

O. O. Chatterji — for Applicant. 

Assistant Government Advocate— for the Crown. 

ORDER._Ram Lai Brahman was called upon 

under S. 109, Criminal P. C., to furnish two sure¬ 
ties and a personal bond for Rs. 300 for being of 
good behaviour for a period of one year, in default 
to undergo one year’s rigorous imprisonment, a ong 
with two others, by a Magistrate of the first claM, 
Fyzabad, and his appeal has been dismissed by the 
learned Sessions Judge of that place. Ho now files 
a revision application in this Court challenging tho 
order passed against him. The facts as stated by 
the prosecution are that tho applicant belongs to 
Delhi and his other two associates also belong^to 
Delhi, that they were noticed by a constablo 01 tne 
Detective Staff Railway Police, Allahabad, named 
Kiskori Lai (1>. W. 2), at Ajudhia railway station 
at about 9 A. M. on 5tk April iMi, (Bam N^ 
day) when a passenger train arrived. Thoapphca . 
along with bis associates, was found n^xing up 

with passengers and feeling tbeirwa.sts andpocketa. 

His conduct aroused suspicion o f ‘ ho , g . h 
who pointed out the fact to *»*£%**&' 
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and so did the constable. The applicant was not 
<ti seen either at Fyzabad City station or at Fyzabad 
Junction till about 11 A. M. when the Debradun 
Express arrived at Fyzabad Junction, when he was 
again seen, along with his associates, behaving him¬ 
self in a suspicious manner. His suspicious conduct 
was pointed out to Mata Prasad Singh (P. W. 4). 
The applicant then got into a compartment of the 
Dehradun Express and the police constable followed 
him. He was questioned by Kishori Lal and it is 
stated that he confessed that he was a pick-pocket 
and was going to Ajudbia to try his luck along with 
his friends. He was arrested at Ajudhia railway 
station. I am not concerned with the case of his 
associates and will, therefore, deal only with the 
applicant’s case. The learned Sessions Judge has 
accepted the evidence of Kishori Lal (P. W. 2), Ram 
Nath Singh (P. W. 3) and Mata Prasad Singh 
(P. W. 4) and has held that the applicant was con- 
k> oealing his presence with a view to committing an 
offence and that he had no ostensible means of sub¬ 
sistence and was otherwise unable to give a satis¬ 
factory account of himself. The learned Sessions 
Judge has expressed the opinion that the mere 
movement of the applicant among the passengers 
and his attempt to feel their pockets does not amount 
to concealment of presence. He, however, adds : 

“But the suddenness with which they disappeared 
at Fyzabad Junction and the period they remained 
somewhere beyond the view of Kishori Lal and 
making their appearance just at the time of arrival 
of the Dehradun Express do in my opinion make 
out the necessary concealment.” 

He also found that the applicant was not a resi¬ 
dent of Fyzabad, that he possessed no ticket, that 
he has as many as seven convictions to his credit 
ranging from 1930 to 1937 and that his statement 
that he came to Ajudhia to have a bath on the 
occasion of Ram Naumi, supported as it was by the 
solitary defence witness, Dr. Ram Bakhsh (D. W.3) 
whom he produced, was false. From all these cir¬ 
cumstances he came to the conclusion that the 
applicant had not been able to give a satisfactory 
account of himself. It has been argued before mo 
that according to the prosecution evidence a case 
of attempted theft under S. 611, Penal Code, was 
made oat against the accused and that under the 
circumstances when the applicant could be tried for 
a substantive offence under the Penal Code, pro¬ 
ceedings under S. 109, Criminal P. C., could not 
Lave been taken against him. In support of this 
argument reliance has been placed on a decision of 
the Allahabad High Court in A.I.R. 1927 All 692.1 
In this case it was observed that a man who is de- 
libcrately preparing to commit a burglary, and 
® when caught by the police admits his intention, 
cannot be dealt with under the provisions of S. 109, 
Criminal P. C. This cose was overruled on another 
g)int by a Foil Bench decision of the Allahabad 
High Court in A.I.R. 1929 All. 332 though the 
,particular point, which is referred to above, was not 
considered in that case. 

■ A " f5 H ® r dooi8ion the Benoh of the Allaha¬ 
bad High Court in A. I. R. 1926 All. 694* however 

Vr 27 > }?, 27 4111 692 : 102 I.C. 603 : 28 

OrJ, J. 667 : 49 All. 844:25 A.L.J. 679, Emperor 
v. Hunayatullah. ^ 

2 'a£ 2 %1} 6 A,I,R> 1929 AU - 38 : 113 1.0. 417 : 60 
All. 909 : 80 Cr.L.J. 146 : 26 A.L.J. 1267 (F.B.), 
Emperor v. Phnohai. 1 " 

\ ( l 25 i J? A I »- 1925 All. 694 : 88 I.C. 362 : 20 
Or.L.J.1180 : 47 All. 738 : 23 A.L.J. 607, Budhan 
Y. Emperor. 


lays down that evidence going to show that a sub¬ 
stantive offence had been committed, or evidence 
which might possibly form the basis of a charge 
of a substantive offence need not necessarily be 
excluded in proceedings under Section 110, and 
can form the basis of an order under Section 112 
and a finding under S. 118. A later case of the 
same Court in A. I. R. 1933 All 676* lays down 
that the mere fact that there may be some reason 
to suppose that the accused have committed some 
substantive offence under the Penal Code is not 
obstacle for the institution of proceedings under 
S. 110, Criminal P. C. The case in A. I. R. 1927 
All 592 1 does not lay down a categorical statement 
of law that proceedings under S. 109, Criminal 
P. C., cannot be legally instituted in a case where 
there is a possibility of a substantive offence being 
made out. I hold, therefore, that there being no 
legal bar to the institution of the proceedings under 
S. 109, Criminal P. C., the mere fact that the ap¬ 
plicant could be tried for the substantive offence of 
attempted theft cannot preclude the prosecution, 
under S. 109 if the case can otherwise be establish¬ 
ed to fall under any of the clauses of that section. 

It has also been argued on bahalf of the appli¬ 
cant that the facts as found by the lower Courts do 
not bring the case cither under ol. (a) or cl. (b) of 
S. 109, Criminal P. C I am unable to agree with 
this contention. The positive facts- found against 
the applicant, that he belongs to Delhi and not to 
Fyzabad, that he gave a false name and address 
when questioned by the police constable, that ho 
was seen mixing in the crowd of passengers and 
was attempting to feel their waists and pockets, 
that he further admitted the fact that he was a 
pick-pocket and had come to try his luck, that 
he appeared originally at 9 A. M., and suddenly 
disappeared for two hours and re-appeared at 11 
A. M., leave no room for doubt that ho was trying 
to conceal his presence with a view to commit the 
offence of theft. In his statement before the Magis¬ 
trate tho applicant stated that he had come to 
Ajudhia for a bath and had a railway ticket. The 
evidence of Dr. Ram Bakhsh (D. W. 3) shows that 
he was employed as a compounder by the witness 
at Delhi, that ho had told him that his sister had 
died and he took a loan from him to go to Fyza¬ 
bad for performing a pilgrimage. The acoused did 
not state these facts when he was questioned by tho 
constable. On the other hand, it was found that ho 
had no bedding, his allegation that he had a rail¬ 
way ticket was also false and in view of the fact 
that the learned Sessions Judge disbelieved tho 
evidence of Dr. Ram Bakhsh, it follows as a neces¬ 
sary oonsequenco that tho story put forward by him 
is false, and the fact of his giving a wrong name 
and address and travelling without a ticket ooupled 
with the faot that he was Been casting oovetous 
eyes upon the pookets of the passengers and trying 
to feel their pockets and waists under suspioious 
circumstances brought him within the misohief of 
ol. (b) of S. 109, Criminal P. O., in other words he 
was unable to give a satisfactory account of himself. 

The only other contention advanced in this con- 
mnon is .that the evidence of previous oonviotiona 
given against tho applicant is inadmissible and has 

• t *K 8 4 U ia °[ the - *** ^tost him. I do 
not agree with this contention. In this connexion it 
is only necessary to refer to S. 64, Expl. 1 . Evi¬ 
dence Act, which runs thus: ^ ’ 

4. (*83) 20 A.I.R. 1933 All. 676 : 146 I n 900 • rk 



248 Oadh Har Charan Lal v. Sdkha Nand 


A. I. R. 


“In criminal proceedings the fact that the ac- 
® cased person has a bad character is irrelevant, 
unless evidence has been given that he has a good 
character in which case it becomes relevant. 

Explanation 1 : This section does not apply to 
cases in which the bad character of any person is 
itself a fact in issue.'* 

That the evidence of the previous convictions 
is relevant in proceedings under S. 109, Criminal 
P. C., also appears to be supported by a decision in 
A.I.It. 1933 Oudh 355 5 at p. 353 of the report. A 
reference was also made on behalf of the applicant 
to a case in A.I.R. 1940 Pat 410 6 in support of the 
contention that the so-called confession made by 
the applicant to the police constable to the eflect 
that he was a pick-pocket and had come to Fyza- 
bad to try his luck was inadmissible in evidence. 
This case is clearly distinguishable as the confes¬ 
sion made in this case was made to the defadar 
b after the arrest which was clearly held to be in¬ 
admissible under S. 2G, Evidence Act. Section 25, 
Evidence Act, is also inapplicable to the case as that 
section requires that the confession made to a 
police officer in order to be inadmissible must be by 
a person accused of an offence. In the present case 
the applicant was not accused of any offence and 
consequently, it cannot be said that the confession 
was inadmissible. I am satisfied that the order 
passed by the lower Courts is justified and does not 
call for any interference in revision, which is con¬ 
sequently dismissed. 

K.S./R.K. Revision dismissed. 


5. ('33) 20 A.I.R. 1933 Oudh 355 : 146 I.C. 1064 : 

35 Cr.L.J. 273 : 9 Luck 22 : 10 O.W.N. 683, Beni 
Mad ho v. Emperor. __ 4<i 

6 . ('40) 27 A.I.R. 1940 Pat. 410 : 189 I.C. 641 : 41 
* Cr. L. J. 777 : 21 P. L. T. 171, Karu Kandu v. 

Emperor. 


Cr. P. C— 

(a) (’41) Chitaley, S. 109, N. 2. 

('41) Mitra, Page 215 N. 245. 

(b) (’41) Chitaley, S. 109 N. 7 and 9. 

(’41) Mitra, Page 216, N. 247 and Page 219, 
Note 249. 

(c) (’41) Chitaley, S. 311, N. 1. 

(’41) Mitra, Page 221, N. 250. 
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Bennett and Ghulam Hasan JJ. 

Har Charan Lal — Defendant — 

Appellant 

v. 

Sukha Nand and another, Plaintiffs 
and another, Defendant — 

Estates Act (25 cl 
1934), Ss. 6 and 7 7 s ^ e y 3 Act" 1 ter CoUector's 

U P. -°{ J S p 1 ac7, 25 o 1 1934 is ultra 

order under S. 6 ol U. 1 Ac R '" Ut i on of Sales 
yires — Sale under U. P. He^ tor-s order 

SZ&iYSXfiS 2 fo. -34* —* ~ 

Suit lies in civil Court to set it aside. 

The eflect of an order under * £ of 

the execution officer under the U. P« 


Sales Act of all farther jurisdiction during the pen¬ 
dency of the proceedings under the U. P. Encum- * 
bered Estates Act and any order passed under the 
U. P. Regulation of Sales Act after the Collector’s 
order under S. 6, U. P. Encumbered Estates Act, is 
ultra vires : 1938 R. D. 678 and (’38) 25 A. I. R. 
1938 All. 6, Rel. on. [P 249 C 2 ; P 250 C 1] 

A sale held by the execution officer under the 
U. P. Regulation of Sales Act after the Collector’s 
order under S. 6, U.P. Encumbered Estates Act, is 
therefore a nullity and therefore a suit would lie 
in a civil Court to set it aside. The civil Courts 
have power to interfere with an act which is in 
excess of jurisdiction. [P 250 C 1] 

(b) U. P. Encumbered Estates Act (25 of 
1934), S. 9 (5)—Wordfe “joint debt” in S. 9 (5) 
include joint and several debts. 

The words "joint debt” in S. 9 (5) include debts 
which are both joint and several : (’40) 27 A. I. R. f 
1940 Oudh 342 and (’41) 28 A. I. R. 1941 All. 363 
(F. B.), Rel. on; (’39) 26 A. I. R. 1939 All. 75, Not 
foil. (P 250 C 1] 


(c) U. P. Encumbered Estates Act (25 of 
1934), Ss. 9 (5), 7 and 6—Bar to execution pro¬ 
cesses under S. 6 applies to property of appli¬ 
cants as well as non-applicants. 

In view of the provisions of S. 9 (5) bar to execu¬ 
tion processes imposed by S. 6 applies not only to 
execution processes against the property of tho 
applicants but also to execution processes against 
the property of the non-applicants. [P 250 C 1] 

(d) U. P. Encumbered Estates Act (25 of 
1934), Ss. 6 and 7 — Sale under U. P. Regula¬ 
tion of Sales Act held after Collector’s order 
under S. 6, U. P. Encumbered Estates Act — ^ 
Collector’s order cancelled by Board of Revenue 
_Sale held valid. 

No doubt a sale by the execution .officer under 
the U. P. Regulation of Sales Act after tho Collec¬ 
tor’s order under S. 6, U. P. Encumbered Estates 
Act. would be without jurisdiction, but when the 
Collector’s order under S. 6 is cancelled by tho 
Board of Revenue on the ground that the applica¬ 
tion under S. 4, U. P. Encumbered Estates Act, in 
respect of which the order under S. 6 was made, 
was incompetent as having been made by an insol¬ 
vent the sale by the execution officer would bo 
valid even though made after the Collector’s order 
under S. 6 inasmuch as after the cancellation tho 
Collector’s order under S. 6 could never have been 
legally effective and cannot be considered to retain 
any legal eflect on anything which has been done.^ 

R. B. Lal and M. il. Lal — lor Appellant. 


U. TVasim and Ali Hasan — 

for Respondents 1 and 2, 

TUDGMENT_This is a second civil appeal 

-ainst the judgment and decree dated 6th October 
)39 passed by the learned District Judge of Sitapur 
pho’ldingin first nppeal the judgment and decree 
Led by the Additional Civil Judge of Sitapur on 
Ith April 1938. He decreed a suit which was 
■ought to recover possession of a one anna 
es share in the village of Hitaura which had been 
ild in execution of a decree under tbe | r ?7 “mm 

rjsfr-33 Ss 

jainst him lor maintenance at the rate of Es. 
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per mensem and this was made a charge on the 
village of Mitaura and other property. On 2nd 
March 1014, Nurul Hasan executed a deed of mort¬ 
gage with possession of a ten annas share of Mitaura 
excepting an area of about 132 bigbas. The mort¬ 
gage was executed in favour of Nanak Cband, 
father of the two plaintiffs in the suit, who are 
respondents 1 and 2 in the appeal. A decree was 
obtained by one Cheda La! against Nurul Hasan 
and in execution thereof a ono anna foar pies 
share of Mitaura was sold and purchased by a man 
named Bishun Kumar on 30th July 1032. This 
share subsequently in 1934 passed by purchase into 
the hands of the plaintiffs and it was the sale of 
this share which it was sought by the suit to set 
aside. The share was purchased subject to the 
charge of the maintenance allowance. 

On 3rd September 1024, the appellant Har 
Charan Lal, who is defendant 1 in the suit, pur- 
6 chased a four annas six pics share in the village 
from Nurul Hasan. In 1926, Mt. Saidunnisa sued 
the plaintiffs and other persons in possession of the 
property upon which her maintenance bad been 
made a charge in 1905 and on 21st July 1927, she 
obtained a decree for Its. 2330-9-0 with costs. In 
execution of this decree, Mt. Saidunnisa realised 
the whole amount from Har Charan Lal, the pre¬ 
sent appellant. Har Charan Lal brought a suit 
against Nurul Hasan and the father of the plaiu- 
tiffs for contribution and obtained a decree on 25th 
October 1932, for Rs. 2600 with costs. He put the 
decree into execution and as the property was an¬ 
cestral, the decree was sent to the Collector for sale 
proceedings. The decree-holder at first applied for 
sale of the share of eleven annas six pies, that is 
the balance left over after tho sale of the four 
annas six pies share to Har Charan Lal on 3rd Sep¬ 
tember 1924. Nurul Hasan had been adjudicated 
an insolvent in 1926 but on 18th December 1935, 
ho was granted an absolute discharge by tho Dis¬ 
trict Judge. This order of discharge was set aside 
by this Court in appeal on 28th July 1937. The 
case is reported in 1937 O.W.N. 923.1 

On 1st October 1936, Nurnl Hasan made an ap¬ 
plication under S. 4, Encumbered Estates Act. Ho 
had, it may be noted, been granted a discharge by 
the District Judge prior to this date. The applica¬ 
tion was allowed by the Collector and sent by him 
to the Speoial Judge under S. 6. The question then 
arose on the decree obtained by Har Charan Lal for 
contribution whether the execution proceedings on 
that decree could continue or should be stayed. 
Iho decree-holder prayed that they might proceed 
against tho plaintiffs,.and the,sale officer, who was 
| C V D « u “ der tho Provisions of the Regulation of 
bales Act, was of opinion that they could continue 
against the one anna four pies share of village ac¬ 
quired by the plaintiffs in 1934, the property of 
Nurul Hasan being excluded from the sale in view 
* oader the Encumbered Estates 

i /u 4 l hare °* ono ftnna four P^3 was pur¬ 
chased by tho appellant Har Charan Lal and tho 

sale officer exited a sale deed in his favour. Ho 
disposstssed the plaintiffs from this share in Febru¬ 
ary 1937 On 30th August 1938, the Board of Re¬ 
venue cancelled the order of the Collector under S. 6 
Encumbered Estates Aot, on the ground that his 
discharge by the District Judgo had been set aside 
by the Chief Court and consequently Nurul Hasan 
must be regarded as an insolvent at the time he 

hSSPPJ**' 1937 0adh 460 : 170 LC - : 

1987 O.W.N. 923, Habib-ar Rahman v. Nurul 
'-Hasan Khan, 
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made his application under S. 4. Under the pro¬ 
visions of this section he was barred by his insol¬ 
vency from making the application. 

The suit under consideration was, as we have 
mentioned, brought by the plaintiffs to set aside 
the sale effected under the Regulation of Sales Act. 
The principal contention advanced was that all 
proceedings in execution after the filing of the ap¬ 
plication under S. 4 were invalid. The provision 
of the Encumbered Estates Act on which the con¬ 
tention is based is that contained in S. 7 to the 
effect that after tho Collector has passed an order 
under S. 6 all execution proceedings shall become 
null and void, and no fresh process in execution 
shall be issued except as is provided by the Act. 
The Civil Judge remarked that the transfer made by 
the Revenue Court under S. 5 of the Regulation of 
Sales Act, in favour of Har Charan Lal “can hard¬ 
ly be questioned in this Court" and that the re¬ 
medy of the plaintiffs, in his opinion, was by way / 
of an appeal to the higher Revenue Courts. It may 
be noted here that there is no provision in the 
Regulation of Sales Act for any appeal except such 
as is provided in sub-s. (4) of S. 3, and this is con¬ 
fined to the particular question to which that sec¬ 
tion relates. It has, however, been held by the 
Board of Revenue in 1937 R.D. 29 2 that the ordi¬ 
nary provisions governing appeals in respect of 
execution proceedings conducted by a revenue 
officer apply to cases where land is sold in execu¬ 
tion under the Regulation of Sales Act. The Civil 
Judge concluded, however, that though the plain¬ 
tiffs could have appealed to tho higher Revenue 
Courts, that possibility was no bar to their suing 
in tho Civil Court for possession of the property if 
it was wrongly sold to Har Charan Lal. 

The Civil Judge was also of opinion that tho 
proceeedings of the sale officer were clearly invalid ® 
in view of the provisions of S. 7, Encumbered 
Estates Act. He referred to the fact that Nurul 
Hasan was not a validly discharged insolvent at tho 
time of his application, but he did not consider 
that the order of the Collector under S. 6 could be 
questioned in the civil Court. In first appeal tho 
District Judge concurred in these conclusions. It 
was argued beforo him that "the very foundation 
on which the order of the Revenue Court is chal¬ 
lenged as ultra vires, has disappeared after the order 
of the Board of Revenue" but ho did not accept this 
argument. He based his view on tho finding that 
tho sale officer in proceeding with tho execution 
proceedings exercised a jurisdiction whioh it was 
not open to him to exercise in view of tho provisions 
of S. 7 and consequently his action in selling tho 
proporty was ultra vires. In this Court tho learned 
counsel for the appellant Har Charan Lal, at first 
contended that the sale officer bad jurisdiction to 
sell the property notwithstanding the provisions of 
S. 7. At most he argued, thero was an irregular 
exercise of jurisdiction, not an absolute want of it. 

On this point we agree with tho. Courts below that 
tho bar is such os to deprive the execution officor of 
all further jurisdiction during tho pendency of the 
proceedings under tho Encumbered Estates Act. As 
was held by tho Board of Revenue in 1938 R. D 
6783 any order passed undor the Regulation of Sales 
Act after an order has been passed by the Collector 
under S. 6, Encumbered Estates Aot, is ultra vires 
Tho same view was taken by the Allahabad High 

2 b£J 2 1937 B D - 29 » Ram Ra i“ Singh V. Jngpal 

3 k2l K R ' D> 678, Samrai Singh HarL 
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Court in I. L. R. (193S) All. 22. 1 If the sale was a 
45 'nullity a suit would lie to set it aside. The civil 
Courts have power to interfere with an act which is 
|in excess of jurisdiction. 

Secondly, it was argued that there was no legal 
objection to the sale of property belonging to per¬ 
rons who were not applicants under the Encumbered 
Instates Act. It was not merely a question of joint 
liability, it was argued, but a question of joint and 
leeveral liability, and therefore, notwithstanding the 
provisions of sub-s. (5) of S. 9, Encumbered Estates 
Act, it was open to the creditor to execute his decree 
against non-applicants who were severally liable for 
the whole amount. The learned counsel founded 
this argument upon the decision of a single Judge 
of the Allahabad High Court in A. I. R. 1939 All. 
75& in which case a distinction was drawn between 
merely joint liability and liability which is both 
joint and several. This distinction, however, was 
2> not accepted by this Court in 1940 O. A. 521,® and 
a Full Bench of the Allahabad High Court in 
1941 A. L. J. 549 7 has recently adopted the view 
taken by this Court that the words “joint debt" in 
sub-s. (5) of S. 9 include debts which are both joint 
land several. We are of opinion, therefore, that 
there is no force in the contention that the proce¬ 
dure of the sale officer was justified in view of the 
terms of this sub-section. 

It was also argued that the provision in S. 7 to 
which we have referred, namely, that after the 
passing of an order under S. 6 all execution pro¬ 
cesses shall become null and void, applies only to 
execution processes issued against the applicants 
property. This question is connected with the ques¬ 
tion of the applicability of sub-s. (5) of S. 9, and 
in view of the provisions of that sub-section we are 
of opinion that the bar applies equally to the pro- 
* perty of non-applicants. The reason is clear. Dnder 
sub-s. (5) the Special Judge has to determine the 
eeparate liability of the applicant and the non-ap- 
plicants in respect of the joint debt, and since this 
involves a reduction in the total amount which may 
bo claimed either from the applicant or the non- 
applicants, it would clearly not be open to an execu¬ 
tion Court to execute a decree in its entirety against 
one or more of the joint debtors. 

But for the fact that the ordcr of the C ol >“ to ^ 
under S. 6 was subsequently set aside by the Board 
of Bevenue, we should have no doubt that the suit 
was rightly decreed. The learned counse for tho 
appellant argued finally that the eflect°Uhe order 

<3 fundamentally altered on the “ of 

there was no legal objection to it. sm^ 
had been granted a discharge by the Uistnci uuag 

4 i.Wa 

Ram v. Manohar Lai. tll « . t n 114 : 

s i «*.U) E A.iTi 5 A ': »aa a 1 ?: Ilk 

Swadeshi Bima Co. Ltd., v. Shiv Narain. 

VSISSS 610 : SIo oi. 621. 

Mohammad ^ li “ k ”^ | ’j' ge^'lOG'l. (TVo : 
7. ('ll) 28 A. I. B. 1941 All. dod • , F j, > 

1. L. It. (1911) All. 796 : 1941 A.L.J- *« ^B.), 
l’unjab National Bank Ltd. V. 

Khanna. 
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On the other hand when the Collector's order was , 
pissed the order of discharge was not final, because 
there was a possibility of its being set aside in 
appeal. The Board of Revenue took into considera¬ 
tion the fact that the order of discharge had been 
set aside by this Court and therefore Nurul Hasan 
must be considered to have been an undischarged 
insolvent when he made his application. On that 
view he was clearly not entitled to make it. 

If the view taken by the Board of Revenue is 
sound, which, if we may say so, we see no reason to 
doubt, it may be said that on the same principle we 
should take into consideration the effect of their 
order on the proceedings under the Encumbered 
Estates Act. Though the sale officer may be 6aid to 
have acted without jurisdiction if the Collector’s 
order under S. 6 was valid so as to make S. 7 appli¬ 
cable, on the cancellation of the Collector’s order by » 
the Board of Revenue that order must be considered 
to have been invalid and consequently S. 7 was not I 
a legal bar to the execution proceedings. If the sale 
officer had stayed the proceedings under S. 7, the 
order of stay would have been vacated upon the 
passing of the order the Board of Revenue cancelling 
the Collector’s order, and now that this order has 
been cancelled it cannot be considered to retain any 
legal effect on anything which has been done. Re¬ 
garding the matter in this light it is clear that no 
objection can now be advanced to the execution 
proceedings, because what might have been a bar to 
those proceedings has disappeared and it follows 
from the decision of the highest Revenue Court 
which we do not and cannot question that the bar 
was never legally effective. Wo are fortified in this 
view by the principle enunciated in S. 144, Civil 
p. c. If on account of the cancellation of the Collec¬ 
tor's order the parties are to be placed in the position 
which they would have occupied but for that order it * l 

follows that there is no reason to regard the execu¬ 
tion proceedings as being without jurisdiction and 
ultra vires. It was open to Harcharan Lai to execute 
his decree against the plaintiffs and no injustice Is 
doDc by maintaining the parties in the position 
which they would or might have occupied if tho 
Collector's order had not been passed. We are there- 
fore of opinion that this appeal must be allowed. 

We allow it accordingly and dismiss the plaintiffs 
suit with costs in all Courts. 

Q. N./R.K. _ Appeal allowed. 

C. P. c. 

(a) (’40) Chitaley, S. 9, N. 53 Pt. 6. 

(•41) Mulla, S. 9 P. 30. Note ‘Suits expressly 

barred'. _ _ • 
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Ghulam Hasan and Madeley JJ. 

Mohammad Idris — Platnli//— 

v. 

Bali Bam & Sons and others — 

Defendants — Bespondents. 

Civil Misc. Appeal No. 66 oi! 1938. Decided on 
6th January 1942, against order of Civil Ju go. 
Bahraich. D/- 28th April 1938. 

Civil P. C. (1908), S. 20 (c) - B«Stan°yS» 
tract-Suit for damages Cause l3 

arises — Act oi concurrence of ei«*« t P CM r he 

itself part oi cause of action „ , ook 
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Final adjustments to be made at place B in 
* event of contract being performed — Contract 
not performed—Breach committed at A —- Suit 
for damages can be instituted at A condition as 
to adjustment never having come into operation. 

The cause of action in a suit for damages for a 
breach of contract arises either at the place where 
the contract was made, or at the place where the 
contract was agreed to be performed, or the place 
where the money was agreed to be paid or where 
the breach of the contract actually took place. The 
performance of the contract being part of the cause 
of action, a suit in respect of its breach can always 
be filed at the place where the contract should have 
been performed or its performance completed : (’33) 
20 A.I.R. 1933 Bom. 179, Bel. on. [P 252 C 1] 

Since the making of the contract is part of the 
cause of action the act of concurrence of either 
$ party, which is essential to the contract, is itself a 
part of the cause of action, for without such act of 
concurrence the contract cannot come into exis¬ 
tence : (’31) 18 A.I.R. 1931 Cal. 659, Rel. on. 

[P 252 C 1] 

Where the agreement provides (1) that the con¬ 
tract should be performed at place A and (2) the 
final adjustment of accounts, in the event of con¬ 
tract having been performed, should be made at 
place B and the contract is never performed, the 
second condition cannot affect the first as it can 
never be said to have come into operation and there¬ 
fore a suit for damages can be instituted at place A 
where the breaoh was committed. [P 252 C 1] 

Jdohd. Ayub — for Appellant. 

Bhawani Shanker and Bijai Shankar — 

for Respondents 1 to 4, 

^ JUDGMENT.—This appeal raises the question 

whether the plaintiff-appellant’s suit was triable in 
the Court of the Civil Judge of Bahraich. The 
learned Civil Judge of Bahraich, before whom the 
suit came up for hearing, framed a preliminary 
issue upon the point whether tho suit was within 
the jurisdiction of the Bahraich Court and came to 
the conclusion that tho suit did not lie in Bahraich 
but at Fatehgarh, Consequently, he returned the 
plaint for presentation to the proper Court. Tho 
plaintiff-appellant brought a suit for recovery of 
Rs. 11,000 as damages for a breach of tho contract 
against the dofendants-respondents. The plaintiff is 
a contractor of forest and carries on the business of 
supplying wood and took a contract from the Nan. 
para estate of Manauria jungle for a period of three 
years in the month of October 1933. Tho plaintiff 
. purchased certain wood of tho Manauria jungle for 
Rs, 14,600 in Ootober 1933 from tho Nanp&ra estate 
in B&hraioh. Tho purchase money was to bo paid 
by instalments and the wood was to be taken from 
the jungle within three years from the date of tho 
purchase. He was required to pay an instalment of 
Rs. 4126 in March 1934 and in case of default the 
estate was authorised to cancel the contraot of pur¬ 
chase. As he did not possess sufficient funds, he 
entered into an agreement with the defendants who 
carry on trade in timber on 29th Ootober 1933, 
Undor this agreement the plaintiff was to supply 
12000. oubio feet of logs to the defendants at the 
Matera Station, B. & N. W. Railway, at a certain 
rate, whioh were to be approved by the passing 
officer of the Gun Carriage Faotory. In pursuance 
of this agreement, tho defendants selected 853 logs 
out of the jungle, made their own mark on them 
and agreed that oven if the passing officer of the 
Gun Carriage Faotory did not pass the logs, the 


defendants would purchase them all the same. The 
plaintiff carried the 353 logs to the Matera station 0 
and, according to tho plaint, they were lying at the 
station at the date of the suit. The passing officer 
of the Gun Carriage Factory refused to pass and 
accept the logs and the defendants refused to carry 
out their part of the contract in purchasing the logs 
lying both nt the Matera station as well as in the 
jungle. Being driven into an awkward position by 
the conduct of the defendants, the plaintiff entered 
into a fresh agreement with them on 18th March 
1934 (Ex. 2) in order to enable him to remove the 
goods from the jungle by paying the instalments 
due from him to the Nanpara estate. Clauses 1, 3 
and 5 of this agreement are material. The agree¬ 
ment recites that the plaintiff had taken Rs. 5596-9-0 
from the defendants but was unable to supply timber. 

It further recites that the plaintiff sold 353 logs of 
wood lyiDg at the Matera Railway station to the 
defendants for a sum of Rs. 3213-8-0 at a certain f 
rate. The agreement also states that the plaintiff 
would sell 10,000 sleepers from the jungle of 
Manauria at a certain rate to the defendants under 
certain conditions. 

Clause 1 of the agreement lays down that the 
price of the sleepers will be paid in the following 
manner: (a) The balance of the money in the hands 
of the plaintiff after deducting the price of 353 logs 
will be credited towards the price of tho sleepers. 

(b) A sum of Rs. 4125 will be paid by the defen¬ 
dants to the Nanpara estate towards the jungle 
instalment due from the plaintiff for March 1934. 

(c) The defendants will further pay for the cost of 
cutting, 6awing and cartage of the sleepers and the 
cost of getting them passed, (d) If there was any 
balance left towards the price of the sleepers, it 
will be paid in cosh to the plaintiff. Clause 3 lays 
down that the plaintiff will bring 1000 sleepers to g 
the Matera station by 15th May 1934, and get them 
passed by that date, tho remaining 9000 sleepers 
will be supplied in the end of Juno 1934, and 
passed on that date and the defendants were to pay 
the price of tho sleepors approved and passed and 
not of those that were rejected. Clause 5 provides 
that if the plaintiff does not bring the sleepers on 
the dates fixed at Matera station and does not get 
them passed by those dates, he will render himself 
liable to pay damago at a certain rate. Tho plain¬ 
tiff’s allegation was that the defendants neither 
paid the instalment of Rs. 4125 to the Nanpara 
estate, nor did they pay the cost of tho preparation 

of the sleepers and their cartage and within nine 
days of tho execution of the agreement (Ex. 2) they 
sent a notice (Ex. 3) on 27th March 1934, cancel¬ 
ling the contract. Tho plaintiff 6tates that he com¬ 
plied with all the conditions of the agreement and im 
got tho document sent from tho Nanpara estate to 
them according to their wish within tho tirao fixed 
and the defendants also removed some chiran and 
sleepers but without any reasonable cause refused to 
abide by tho terms of the agreement entered into 
by them. Tho result of tho repudiation of the con¬ 
traot was that tho plaintiff could not carry on the 
work in the jungle of Mananria for want of funds 
to his satisfaction and tho goods lying at the Matera 
statioft became spoilt. Tho plaintiff therefore Buf¬ 
fered loss in consequence of the breaoh of oontraot 
by the defendants. The cause of action was stated 
in the plaint to have accrued to the plaintiff from 
the date of the repudiation within tho diatriot of 
Jbanraioh. 

The question that arises for determination before 

Mg-S* oaso £ul , fll8 ‘te requirements of 
O. 20 (o), Civil P. Oj, namely, whether tho oause of 
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action, wholly or in part, has arisen in the district 
1 of Bahraich. The learned Civil Judge answered 
this question against the plaintiff but we are unable 
to uphold that decision. We think that the law is 
well-settled that the cause of action in a suit for 
damages for a breach of contract arises either at 
the place where the contract was made, or at the 
place where the contract was agreed to be perform¬ 
ed, or the place where the money was agreed to be 
paid or where the breach of contract actually took 
place. The contract was actually made at Fateh- 
garh where the defendants reside, but there is no 
doubt in our minds that the defendants had agreed 
to perform the contract within the Bahraich dis¬ 
trict both by payment of the money to the Nanpara 
estate as well as by paying the costs for the prepa¬ 
ration of the sleepers and their cartage in the 
Manauria jungle in the District of Bahraich. Under 
the circumstances therefore, we cannot but hold 
' that the breach of the contract took place in the 
District of Bahraich. The learned Civil Judge has 
relied on cl. 9 of the agreement which lays down 
that the entire accounting in relation to the agree¬ 
ment will take place in the office of the defendants 
at Fatehgarh, District Farrukbabad, and whatever 
money was found due on accounting from one party 
to the other shall be paid at Fatehgarh. The learn¬ 
ed Civil Judge expressed the opinion that as tho 
contract was repudiated by a notice sent from 
Fatehgarh, the plaintiff did not get any benefit 
from els. 1, 3 and 5 of the agreement. We are un¬ 
able to appreciate this argument. We do not think 
that cl. 9 was intended to take away the eflect of 
the preceding els. 1, 3 and 5 which definitely laid 
down that the contract was to be performed in 
Bahraich. Clause 9 obviously refers to the final 
adjustment between the parties in the event of tho 
e contract having been performed. Where, however, 
the contract was not performed and the defendants 
committed a breach of the contract in the District 
of Bahraich, the condition regarding the adjust¬ 
ment of accounts never came into operation. 

It was held in 57 Bom. 306* that performance of 
the contract being part of the cause of action, a 
suit in respect of its breach can always be filed at 
the place where the contract should have been per¬ 
formed or its performance completed. In this case 
tho contract was agreed to be performed, at Surat 
while the defendants lived in Madras. It was beia 
that the Court of the Subordinate Judge of burat 

had jurisdiction to entertain the suit as the contract 
was to be performed within Us jurisdiction. In 
08 Cal. 030- the learned Judges observed that ‘ 
the making of tho contract be part of the cause ol 
d action, it follows that the act of concur ence of 
d either party, which is essent.al to the contract, w 
itself a part of the cause of action, fo 

act of concurrence the contract cannot come .^o 

existence. We hold therefore tliatthe Court omm 

Civil Judge of Bahraich w ® 3 civU Judge 

the suit and the decis« rf «*£»">,£ < 

to the contrary cannot be su t «1 decision of tho 

appeal w.th costs set a ^ >uit , it3 

G.N./R.K. 


Bom. 306: 33 Bom 
lal v. Nectar Tea, Co. 


iui v. -—» ' , * />en • 134 I.C. 65 ! 58 

2. ('31) 18 A.I.R. 19 SunDlics Ltd. v. Dhandha- 
r.ai r.30. Encineering Supplies, uw 


Cal. 539, Engineering 
nia 6l Co. 


C. P. C. — 

(’40) Chitaley, S. 20, Note 16 Pts. 1 and 2 ; Note 0 
17 Pt. 1; Note 18 Pt. 1; Note 19 Pt. 1. 

(’41) Mulla, S. 20 Page 119 Pts. (y) and (a); Pago 
120 Pt. (d). * 
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Bennett and Agarwal JJ. 

Radhey Lal and another — Plaintiffs — 

Appellants 

v. 

Alohd . Mohiuddin Khan and another — 
Defendants — Respondents . 
First Appeal No. 71 of *1938, Decided on 3rd 
February 1942, against order of the Civil Judge, 
Bahraich, D/- 28th April 1938. 

(a) U. P. Encumbered Estates Act (25 of * 
1934), S. 12 — Transfers excepted by S. 12 — 

S. 12 does not bar special Judge from annulling 
transfer made before 30th April 1935. 

With regard to the transfer excepted by S. 12, 
the Special Judge is not barred from annulling a 
transfer made before the day on which Chap. 1 
of the Act came into force, i. e., 30th April 1935. 

(P 253 C 1.23 

(b) U. P. Encumbered Estates Act (25 of 
1934), S. 7 — Words “in respect of any debts" 
in S. 7—Scope—Suit by creditors under S. 53, 

T. P. Act, to set aside transfer does not come 
under S. 7. 

The expression “in respect of any debts” in 
S. 7, U. P. Encumbered Estates Act, does not 
mean “having any connexion with any debts the 
latter expression being too wide. [I 254 D lj 

A representative suit under S. 53, T. P. Act, by 
the creditors of the debtor applicant under the Act 
to sot aside a transfer by tbe applicant docs not 
nnrirr S 7 U. P. Encumbered Estates Act . 
/»og) 23 A I R 1938 Oudh 192; (’39) 26 A.I.R. 1939 

S’« ('»»> * A. I. B. 1.M AIL 

(c) U. p. Encumbered Estates Act (25 of 
, a \A c s 11 and 12—S. 11 is not controlled by 
S 12 —Special Judge under S. 11, has lull and 
sole power to decide all claims affecting appli¬ 
cant's property - Debtor applying under S. 4, 
of "he Act, and not including in h.s list of pro- 
nerties property gifted by him to his son — 
Subsequently debtor’s creditors filing suit in 
civil Court under S. 53, T. P. Act, for declara- 
lion of gift deed as void — Thereafter, donee fc. 
applying under S. 11 (2) to have his claim deter¬ 
mined— Special judge held alone had power to 

decide donee's claim—Suit in clvil .. Co “ rl 
should be stayed pending proceedings under 

Act and not be dismissed. 

The provisions of S. 11. U. P. 

Estates Act, are not controlled in any ™yby those 
of S. 12 of the Act. The position of the Specat 
Judge is analogous to that of an insolvoncy Court 
with power under S. 4, Provine,ol 

After publication of the notice under S. Ug 

a ts as 

claimant under S. 10, R is not^P^ this property 
agitato any question with r u deArly pr0 _ 


1942 


Eadhey Lal v.. Mohiuddin Khan Oudh 253 


be made before and determined by the Special 
<* Judge. The Special Judge lias full and sole power 
to decide all questions affecting such claims. 

[P 254 C 1] 

The debtor applied under S. 4, U. P. Encumbered 
Estates Act, but did not include in his list of pro¬ 
perties, the property gifted by him to his son. Sub¬ 
sequently, the creditors of the debtor filed a suit 
under S. 53, T. P. Act, against the debtor and 
his donee, for a declaration that the gift deed was 
void. Thereafter, the donee applied under S. 11(2), 
U. P. Encumbered Estates Act, to have his claim 
in respect of the property alleged to have been 
gifted to him by the debtor, decided by the Special 
Judge : 

Held that the Special Judge alone had jurisdic¬ 
tion to decide the claim of the donee under S. 11 (2), 
U. P. Encumbered Estates Act, and the suit in the 
. civil Court should only be stayed pending the pro- 
^ ceedings under the Act and not dismissed. 

[P 254 C 2] 

B. K, Dhaon — for Appellants. 

llohd. Hafiz — for Respondent 1. 

JUDGMENT.—This is a first civil appeal 
against the judgment and decree of the learned 
Civil Judge, Bahraich, dismissing the appellants’ 
suit on the ground that its subject-matter was also 
the subject-matter of proceedings before a Special 
Judgo, under S. 11, U. P. Encumbered Estates Act, 

The litigation arose out of the execution of a 
deed of gift by Ranjit Singh on 4th June 1930, in 
favour of his son, Mohammad Mohiuddin Khan. 
Ranjit Singh made an application under S. 4, 
Encumbered Estates Act, on 20th October 1936, 
and did not include in bis list of property the pro- 
perty transferred by this deed. The record of the 
proceedings under the Encumbered Estates Act is 
not before us, and counsel were not at first agreed 
ns to whether the property in question had been 
brought to the notice of the Special Judge under 
Ss. 10 and 11 of tho Act. The learned counsel for 
the appellants, who at first disputed this, conceded 
after examination of certified copies of claims etc.; 
made in the case that certain claimants had alleged 
under S. 10 that the property belonged to Ranjit 
Singh, that it had been duly notified under S. 11, 
and that the donee, Mohammad Mohiuddin Khan, 
had claimed tho property under sub-s. (2) of that 
section. This claim was made on 2nd March 1938. 
It was also admitted that issues on tho claim were 
framed by the Special Judge, but that further pro¬ 
ceedings were stayed pending decision of tho appeal 
now before this Court. 

a tbo Civi * Ja( *go was instituted on 

** 1937 » tbat is S 01110 time prior to the claim 

of Mohammad Mohiuddin Khan, under S. 11. We 
understand that it had previously been alleged 
p nd ®f.^;. 10 , th ? t 4 the Property was the property of 
Ranjit Singh, but no claim was made to it prior to 
2nd March 1938. Objection was then taken before 
the Civil Judge by the respondents that the suit 
wmld not continue in view of the claim under the 
Encumbered Estates Act, and tho Civil Judge 
framed a preliminary issue whether the suit was 
maintainable after this claim had been made. In 
his judgment, which is the subject of the present 
appeal, the Civil Judge considered the effect of S. 12 
Encumbered Estates Act. This section confers 
power on the Special Judge to annul transfers made 
Dy a landlord between the day on which Chap. 1 of 
u? e Act came into force (i.e. 80th April 1985) and 

(m^l fty n° n * ^ hi0h the a PP Iicati °n under S. 4 was 
J“ade. Certain transfers are specially excepted by 


the section, and in regard to the provision in the 
section relating to them there was some controversy 
in the Court below, it being contended that the 
Special Judge was expressly barred from annulling 
a transfer made before the day on which Chap. 1 of 
the Act came into force. The Civil Judge, we have 
no doubt, rightly, rejected this contention and it has 
not been argued before us that there was any force 
in it. The learned counsel for the appellants ap¬ 
peared to think, however, that the Civil Judge had 
in some way relied upon the provisions of S. 12 for 1 
his view that the Special Judge alone had jurisdic¬ 
tion. The Civil Judge held that it was incumbent 
upon the Special Judge todetermine all claims made 
under S. 11 and that “his restriction under S. 12 
does not apply to the present case.” We understand 
tbat by this he meant that the power of the Special 
Judge to determine all claims under S. 11 is not 
restricted by the special provisions of S. 12 em¬ 
powering him to annul certain transfers made be¬ 
tween certain dates. The civil suit was brought by 
certain creditors on behalf of themselves and other 
creditors. It was alleged by them that the deed of 
gift was collusive and fictitious. 

Learned counsel for the respondents rested his 
case on the provisions of Ss. 7 and 11, though under 
the former section, if it applies, the suit before the 
Civil Judge should have been only stayed, not dis¬ 
missed. Section 7 governs all proceedings pending 
in any civil or revenue Court in respect of any 
public or private debt to which the landlord is sub¬ 
ject or with which his immovable property is en¬ 
cumbered, and prima facie it would appear difficult 
to bring the civil suit in this case under this head¬ 
ing. It was argued before a Bench of this Court in 
1938 O. A. 548 1 in which a similar representative 
suit under S. 53, T. P. Act, was in question that it 
was a proceeding relating to property sought by the 
creditors to be made available to satisfy a debt, and 
therefore it was a proceeding in respect of a debt. 
The Bench repelled tb§9 contention, observing that 
it would involve stretching the language of S. 7 
considerably further than is justifiable and might 
lead to unforeseen complications. Learned counsel 
suggested that the Allahabad High Court had taken 
a different view in A. I. R. 1938 All. 479.2 In this 
case the question was whether a suit for specific 
performance of a contract should be stayed in view 
of proceedings under the Encumbered Estates Act. 
The suit was brought against the applicant under 
that Act upon the allegation that he had contracted 
to sell a certain village, the bulk of the considera¬ 
tion to be paid in liquidation of debts duo to the 
purchaser. It was 6aid by the Allahabad High Court 
that in the majority of coses thero could be no 
doubt that suit for specific performance would not 
be a proceeding in respect of a debt, but it was suoh 
a proceeding in this case, because the main object 
of the alleged contract was to liquidate dobts due 
from the applicant. It was also said tbat it was not 
within the intention or contemplation of the Legis¬ 
lature tbat one creditor should thus obtain an 
unfair advantage as against tho debtor and as 
against the othor oreditors. Further it might be 
pleaded by the applicant that any sale effected by 
him without the sanction of the Collector would be 
void. 


6 


9 


h 


1. (’38) 25 A. I. R. 1938 Oudh 192 : 176 l.C 903 • 

l 988 ft? 7,1 ?; SP : 1938 °- A - 648 - Nisar Khan v*. 
Abdul Hamid Khan. 

2. (*38) 25 A. I. R. 1938 All. 479 : 177 1. 0 114 • 
1938 A.L.J. 705 : 1.L.R. (1938) All. 783, Kanhaya 
Lal v, Maheshwar Narain, 
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These considerations do not enter into a snit 
brought on behalf of all the creditors to set aside a 
transfer by the applicant, and we see no reason 
therefore to think that the decision in 1938 0. A. 
54S 1 is not sound. The view taken by this Court in 
193S O.A. 54S 1 was followed by another Bench of 
this Court in A. I. R. 1939 Oudh 40* where it was 
said that the expression “in respect of any debts’* 
in S. 7 does not mean “having any connexion with 
any debts,” the latter expression being too wide. 

The conflict of jurisdiction that arises in such 
cases was referred to in 1938 O. A. 548 1 but there 
was no decision with regard to this question, the 
lower Court being left to decide whether the suit 
was open to objection on grounds other than that 
alleged to exist in S. 7. Ordinarily, such a question 
would be determined by the provisions of S. 10, 
Civil P. C., in which case it might be said that the 
litigation commenced on the institution of the 
regular suit, which should therefore be given prio¬ 
rity. But we have to decide whether after publica¬ 
tion of the notice under S. 11, specifying the 
property mentioned by the applicant under S. 8 
and also the property specified by any claimant 
under S. 10, it is open to a person to agitate any 
question with respect to this property in the regular 
civil Courts. It is clearly provided by S. 11 that 
any claim to the property notified must be made 
before and determined by the Special Judge and we 
consider that the Special Judge has full and sole 
power to decide all questions affecting such claims. 
The suit in the regular civil Court was instituted 
by two of the creditors against the donee and hi9 
father Iianjit Khan to obtain a declaration that the 
deed of gift was fictitious (and therefore void). They 
had already alleged in the proceedings in the En¬ 
cumbered Estates Act, that the property belonged 
to Ranjit Khan and on any view of the matter that 
allegation had to be made by them, if the property 
was to be considered at all by the Special Judge. If 
the deed of gift was void there was no necessity for 
the creditors to bring a civil suit to have it declared 
void. They could treat it as void, as they did by 
alleging before the Special Judge that the property 
belonged to Ranjit Khan, and leave it to Moham¬ 
mad Mohiuddin Khan to claim it under sub-s. \l) 

of section 11. . . 

There can be no doubt that the only way by 
which Mohammad Mohiuddin Khan could assert 
his title to the property after lt t h * d 

before the Special Judge and notified under sub- 

(1) of S. 11 was by a claim under sub s. (2) and 

sa as w-y* 

that in the proceedings before the Special Judge it 
is*for the donee to establish that there« 


third parties to ^operty -* 1 . 1 hat those claims 


pplicant. It is immaterial on what 

g. \2 rtction is 


founded. Under 


action is taken by the 
creditor to cancel 
between certain 


(Special Judge at the instance of a 
transfers made by the landlord 

3. CWM.A..I l«l w i £ °iS i 


14 Luck. 316 : 1938 
Misra v. Shiam Lai. 
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dates antecedent to the proceedings under the En¬ 
cumbered Estates Act, with a view to deprive the 0 
creditors of their rights under the Act. The position 
of the Special Judge is analogous to that of an 
Insolvency Court which is given full power under 
S. 4, Provincial Insolvency Act, to decide all such 
questions. 

It appears to us therefore that the Special Judge 
has sole power to adjudicate upon the claim of 
Mohammad Mohiuddin Khan under the Act and 
that the proceedings in his Court with respect to 
this claim cannot be affected by proceedings taken 
against Mohammad Mohiuddin Khan in the regular 
civil Court. It follows that those proceedings must 
be stayed while the proceedings under the Encum¬ 
bered Estates Act, are pending. The civil Judge 
appears to have thought that it would be necessary 
for the Special Judge to annul the deed of gift, if 
he found that it was fictitious, but if it is fictitious 
no order of annulment by him is called for. It is / 
open to him to find that tho transaction isanullity 
and that the property belongs therefore to the ap¬ 
plicant and not to the claimant. We agree generally 
with the view taken by the Civil Judge, but we do 
not consider that the appellants* suit should have 
been dismissed. It should merely have been stayed 
during the pendency of the proceedings under the 
Encumbered Estates Act. It will then be open to 
the appellants to proceed with their suit, if for any 
reason the question of title is not finally determined 
under the Encumbered Estates Act. We accordingly 
allow this appeal only to the extent of substituting 
an order staying the suit in the regular civil Court 
during the pendency of the proceedings under tho 
Encumbered Estates Act for the order of dismissal. 
The parties will bear their own costs in this Court 
and in the Court below. * 

G.N./R.K. Order accordingly. 
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L. Jagdish Prasad — Decree-holder — 

Applicant 

v. 

Aft. Pran Kunwar—Judgment-debtor — 

Opposite Party • 

Civil Revn. Applns.Nos. 78and 82 of 1939, Decid- 
•on 2nd February 1942, for revision of order of 
vil Judge, Fyzabad, D/- 15th May 1939. 

fa) U. P. Encumbered Estates Act (25 of 
134), Ss. 9 (5) and (4) — Some of j ud gment- 
•btor’s applying under S. 4 — Decree-holder 
mnot execute decree in regular Court against 
m-applicant judgment-debtors daring pen- 
■ncy of proceedings under Act _ He .s bound 
, prefer his claim against applicants and(have 
ability of applicants and non-applicants deter- 
lined by Special Judge. 

Where some of the judgment-debtors aPP 1 *™”* 
4 the execution of the decree in the regular 

ourt against the non-applicant judgment-debtors 

met be stayed while the proceedings under 
ct^are pending in view of the provision under 
9 (5) for the determination of the sev 

ty S the applicants £ 

on-applicant judgment-debtors. ?'i i b ility until 
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' (5) and execute his decree wholly against non-appli- 
U cants judgment-debtors. It is incumbent upon him 
as soon as one of the judgment-debtors has applied 
under the Act to prefer his claim against him and 
hare the liability of tho applicant and non-appli¬ 
cants judgment-debtors respectively determined by 
the Special Judge : (41) 28 A.I.R. 1041 All. 363, 
(F. B.), Bel. on; (’40) 27 A.I.R. 1040 Oudh 342 and 
(MO) 27 A. I. R. 1040 All. 14S(F.B.), Approved ; 30 
All. 141, 10 A.L.J. 171 and (’26) 13 A.I.R. 1026 AH. 
136, Disting. [P 236 C 1] 

(b) U. P. Encumbered Estates Act (25 of 
1934), S. 13—-Proceedings referred to in S. 13- 
Meaning of. 

The proceedings referred to in S. 13 should be 
construed as meaning proceedings against the 
landlord and not against other persons in respect 
of the same debt. [P 256 C 1] 

5 Akhlaque Husain — for Applicant. 

R. D. Sinha — for Opposite Party. 

ORDER. — These are two applications in revi¬ 
sion under S. 115, Civil P. C., by a decree-holder 
whose applications for execution against two judg¬ 
ment-debtors were stayed because a third judgment- 
debtor on the same decree had made an application 
under S. 4, Encumbered Estates Act. The learned 
Civil Judge against whoso order of stay these appli¬ 
cations have been preferred held that execution 
must be stayed pending the proceedings under tho 
Encumbered Estates Act because under cl. (5) of 
8 . 9, Encumbered Estates Act, the separate liability 
of the applicant under the Act and non-applicants 
has to be determined. There can be no doubt that 
ordinarily this view is correct. It is the view which 
has been taken by this Court and by the Allahabad 
High Court in recent cases (vide A.I.R. 1940 Oudh 
342 1 and A.I.R. 1940 All. 148^) and the only ques¬ 
tion for consideration in this application is whe¬ 
ther the position is altered when tho applicant 
under S. 4, Encumbered Estates Act, ha$ not in¬ 
cluded the debt in question in his written statement 
under S. 8, and when no claim against him in res¬ 
pect of the decree has been made by the decree- 
holder. That is the position in the present case. 
The debt of tho applicant under the Encumbered 
Estates Act is not before the Special Judge and it 
is not, therefore, possible at present for the Special 
Judge to determine tho separate liability of the 
applicant and non-applicants under cl. (5) of S. 9. 
The learned Civil Judge was of opinion that it was 
not open to the decree-holder to ignore the proceed¬ 
ings under the Encumbered Estates Act and take 
action against two of the non-applicants in execu- 
tion of his decree as if those proceedings were not 
® pending. Ho thought that it might still be open to 
the decree-holder to make a claim against tho ap¬ 
plicant under tho Encumbered Estates Act and he 
directed the decree-holder to inform him when he 
aid so. 

Learned counsel in support of the present appli¬ 
cations represented that S. 9, Encumbered Estates 

wUntf ”°\ make 0 “ i 8» t0r y on a creditor to 
Institute a claim against on applicant under the 

Act There wore no less than 68 jndgment-debtors 

in the case, and it wag open to him on the decree to 

proceed against all or any of them. The deoreo- 

(*J°) 27 A.I.R. 1940 Oudh 842 : 187 1.0. 836 • 

tttish° k 6 ah = W.* W ’ * 610 ' Mohammad 
Intiaham Ali v. Lachhman Prasad. 

2 1 (’*°) 27 A.I.R. 1940 All. 148 : 187 I.O. 647 • 
I.L.R, (1940) AU. 228 : 1940 A.L.J. 98 (F B )' 
Bamdeo t. Sri Sadoltan Pande. 1 ''' 


holder was a transferee of a charge on a certain 
taluqa, while the judgment-debtors were transferees j> 
of certain portions of the taluqa. The decree was 
obtained in respect of the charge, and ordinarily it 
would be open to the decree-holder to realize tho 
decretal sum from any of the transferees to the extent 
of their interest in the taluqa. There doe9 not ap¬ 
pear to be any direct authority on the point whether 
it is open to a decree-holder to proceed in execution 
of a decree against non-applicants under tho Act 
when the question of the liability of an applicant 
under the decree is not before the Special Judge. 
That possibility does not appear to be contemplated 
by the provisions of cl. (5) of S. 9 which expressly 
provides that if one or more of several joint debtors 
apply under S. 4, but all the joint debtors do not 
apply, then the Special Judge shall determine the 
amount of the joint debt which is due by the debtor 
or debtors who have applied and the amount due by 
those who have not applied. There can be no doubt f 
that until the position in S. 13 of the Act is reached 
the debt of the applicant under S. 4 is not extin¬ 
guished, and on this ground alone, if there is still a 
possibility of the debt coming before the Special 
Judge, the order passed by the lower Court would 
appear to be justified. 

It may also be considered doubtful for other 
reasons whether the decree-holder should be allowed 
to adopt a procedure which is not contemplated by 
the law, that is to proceed in execution against non¬ 
applicants in the regular Courts when ono of tho 
judgment-debtors has applied nnder tho Encum¬ 
bered Estates Act and creditors have been called 
upon under S. 9 to present their claims to the 
Special Judge. The effect of his not doing this, if 
ho is allowed to proceed against non-applicants, will 
be to make the latter liable for a larger sum than 
they would be liable for if the procedure provided 9‘ 
by the Act is followed. In the present caso ns there 
are no less than 58 judgment-debtors, tho actual 
amount for which each would be liable, if their several 
liability is determined, would be small, but tho 
amount for which each was liable under the deoreo 
was no less than Rs. 1920-5-6, subject to the limi¬ 
tation that this liability would not exceed the valuo 
of the share in the property held by each. Learned 
counsel for the opposite party referred to the pro¬ 
visions of the Bundolkband Encumbered Estates 
Act and to certain cases decided with reference to 
those provisions. The cases cited aro: 30 All. 141,3 15 
I.C. 849‘and 89 I.C. 574.6 i n these cases it was 
held that whore no claim was made against the 
applicants under this Act the creditor could pro¬ 
ceed against the non-applicants only for their pro¬ 
portionate share. If this principle wero followed, the 
decree-holder in the present caso could proceed ,V 
against the non-applicant judgment-debtors only for 
tho proportionate amount of the decree for whioh 
they are liable. But there is no provision in the 
iJundelkhand Enoumbered Estates Act correspond¬ 
ing to the provision in cl. (5) of S. 9, U. P. Enoum¬ 
bered Estates Act, and it may bo considered .that 
where thero is such a provision for the dotermina- 
t ' on * he s ^eral shares by tho Special Judge, there 
should bo no proceedings in execution in the regular 
Court while the proceedings under the Enoumbered 
Estates Aot are pending. As was observed recently 

3. (*08) 80 All. 141 : 5 A.L.J. 132 : 1908 A W N 
43, Makund Rao v. Janki Bai. ' ^ N ‘ 

ViK 171115 “• 818 ' Bta.ii- 

5 i.an A ^ 9 ir 188! 89 «■ »■ 
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by a Foil Bench of the Allahabad High Court in 
1941 A.L.J. 549:6 

“The right of a creditor to pursue his remedy 
separately in a case of joint and several debt has 
been taken away by the statute, and the jurisdiction 
to determine and apportion the liability in a case 
of joint debt against debtors who have applied and 
against debtors who have not applied now solely 
vests in the Special Judge dealing with the proceed¬ 
ings under the U. P. Encumbered Estates Act.” 

It may be said that non-applicants who are called 
upon to pay the whole amount may claim contribu¬ 
tion from non-applicants or from the applicant 
under the Act. There might however be difficulty 
in realising contribution from the applicant, parti¬ 
cularly after his original debt has been extinguished 
under the provisions of S. 13. There is at least a 
clear possibility of the non-applicants being preju¬ 
diced by the omission of the decree holder to make 
a claim under the Encumbered Estates Act and if 
such a manoeuvre were countenanced, much injustice 
might result in some cases from collusion between 
the creditor and the applicant judgment-debtor. 

There is therefore considerable justification for the 
view that the decree-holder should not be allowed 
to ignore the proceedings under the Encumbered 
Estates Act and proceed in execution of his decree 
only against non-applicants. 

There is another possible reason why the execu¬ 
tion proceedings in the regular civil Court should 
be stayed. Under S. 7 of the Act, all proceedings 
pending at the date of the Collector’s order under 
S. 6 in any civil or revenue Court in respect of any 
public or private debt to which the landlord is sub¬ 
ject shall be stayed and all attachments and other 
execution processes issued in respect of any such 
debt shall become null and void, and no fresh 
process in execution shall be issued except as is pro¬ 
vided by the Act. The landlord applicant in tho 
present case was subject to the debt and though the 
execution proceedings were not against him they 
were in respect of the debt to which he was subject. 

He remains subject to this debt until his liability is 
extinguished under S. 13. The only answer to the 
argument is that the proceedings referred to in 
this section should be construed as meaning proceed¬ 
ings against the landlord and not against other 
persons in respect of the same debt. I do not how¬ 
ever consider it necessary to decide this point. I 
found my view that execution of a decree in the re¬ 
gular Court against non-applicants must be stayed 
while proceedings under the Encumbered Estates 
Act are pending on the provision in the Act for the 
determination of the several liability of applicants 
and non-applicants. No doubt. the Special Judge 
cannot determine that liabil.ty unt. the debt is 
before him on a claim by ‘he decree-holder but that 
is no reason why the decree-holder should be allowed 

to ignore the provision of cl. (5) and execute 
decree wholly against non-applicants. It is in my 
opinion incumbent upon him, as soon as one of the 
judgment-debtors has applied under the Act to 
prefer his claim against him and have the lmjnlity 
Iv* n ^Unant. rind non-applicants respeemely 


of the applicant and non-appliarnts 
determined by the Special Judge. For thesereasons 
I am of opinion that there is no force in th«e 
applications and I dismiss them accordingly with 
costs. 

G.N./R.K. Applications dismissed. 

€ (’4!) 28 A I.R. 1941 All. 363: 196 I.C. 716: 1941 

VlS’ 5 « : I.L.B. (1941) All 796 (F.B.), Punjab 
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Bennett J. * 

Prag and others — Applicants 
v. 

Emperor. 

Criminal Revn. Appln. No. 195 of 1941, Decided 
on 19th January 1942, for revision of order of Sess. 
Judge, Unao, D/- 10th October 1941. 

Penal Code (1860), Ss. 99 and 105—Assistant 
Collector authorising kurk amin S to execute 
warrants by attaching certain property — S re¬ 
turning warrants endorsing his inability to 
execute them on account of resistance — Naib 
Tahasildar instead of returning warrants to 
Assistant Collector for further orders himself 
authorising other kurk amin to execute war¬ 
rants and himself accompanying him with 
police constables—Naib Tahsildar held did not * 
act in good faith — S. 105 held inapplicable. 

Warrants were issued by an Assistant Collector 
on 21st August 1940 authorising a kurk amin S to 
execute them. The warrants authorised S to realise 
from certain persons arrears of land revenue by 
attachment of their property. The warrants were 
made returnable on or before 30th September. On 
10th September 1940 S endorsed on tho warrants 
his inability to execute them on account of offer of 
resistance by the defaulters. The warrants were 
received back in the tabsil and thereupon instead 
of returning them to the Assistant Collector for 
further orders the Naib Tahsildar on his own initia¬ 
tive asked for police help and ordered another 
kurk amin J who had succeeded S to execute tho 
warrants. An attempt was, however, made to exe¬ 
cute tho warrants on the orders of the Naib Tabsil- g 
dar. Certain cattle were arrested, but were recovered 
as they were being taken away and there was a fight 
between the police and other officials on the one 
side and the persons recovering the cattle on tho 
other resulting in simple injuries on both sides. It 
was admitted that the proceedings were illegal : 

Held that the Naib Tahsildar, who accompanied 
the kurk amiu J Tahsil peons and polico constables 
to the village and who was in charge of the party 
executing the warrants may have acted with the 
best of intentions and may have believed himself 
entitled to net ns he did, hut if he had examinod 
the warrants he would have seen at once that only 
the kurk amin named in it, namely S, was autho¬ 
rised to execute them, and if he had considered tbo 
matter for a moment he must have realised that it 
was not within his power to authorise any other kurk 
amin to execute them. Therefore he could not bo ft 
said to have acted with due care and attention, and 
if ho did not act with due care and attention ho 
could not be said to have acted in good faith : (42) 

29 A. I. R. 1942 Oudh 67 ; ('27) 14 A. I. B. 1927 
Oudh 91 ; (’33) 20 A. I. B. 1933 Oudh 276 and 18 
All. 246. Expl. ( P 2j7 C 21 

Held further that although the Naib Tahsil- 
dar’s party bad attached the property they were 
only just taking it away and had proceeded a dis¬ 
tance of merely 16 or 20 paces when they wore 
attacked and hence they could not bo said to have 
eflectcd their retreat within S. 105. [P 257 J 

H. O. Watford — for Applicants. 

Nasirultah Deg, Assistant GocenimenM^ 

ORDER_This is an application in revision by 

six men who have been convicted under S. 147 and 
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S. 323 read with S. 149, Penal Code. Eleven other 
^ men were also convicted by the Magistrate, but 
their convictions were set aside by the learned 
Sessions Judge on appeal. All the 17 persons had 
also been convicted under S. 332, Penal Code, but 
the Sessions Judge held that this conviction was 
illegal and acquitted them all on this charge, the 
illegality arising out of the fact that the attach¬ 
ment of property in the course of which the alleged 
offence was committed was based on a warrant 
which did not authorise anyone attaching the pro¬ 
perty to do so. The Sessions Judge was of opinion 
that the plea of the right of private defence put 
• forward by the accused was not open to them, be¬ 
cause the officials concerned were acting in good 
faith under colour of their office and therefore 
according to S. 99, Penal Code, thero was no right 
of private defence. It appears that warrants were 
issued by an Assistant Collector on 21st August 
& 1940, authorising a kurk amin, Sainiuddin, to exe¬ 
cute them. The warrants authorised this kurk 
4 amin to realise from certain persons arrears of land 
revenue by attachment of their property. The war¬ 
rants wero made returnable on or before 30th Sep¬ 
tember. On 10th September 1940, this kurk amin 
endorsee! on the warrants his inability to execute 
them on account of offer of resistance by thedefaul- 
tei-8. The warrants were received back in the tabsil 
and thereupon instead of returning them to the 
Assistant Collector for further orders the Naib 
Tahsildar on his own initiative asked for police 
help and ordered another kurk amin named Gaia- 
dhar Prasad, who had succeeded Samiuddin, to 
execute the warrants. The Sessions Judge remarked 
that it was wholly unjustified and illegal on the 
part of the Naib Tahsildar to give such orders, 
without any authority or power, to another kurk 
e amin not mentioned in the warrants which already 
horo a report from the kurk amin who had been 
• authorised to execute them. The warrant should 
have been sent to the Assistant Collector for his 
orders. An attempt was, however, made to execute 
the warrants on tho orders of the Naib Tahsildar. 
Certain cattle were arrested, but were recovered os 
they were being taken away, and there was a fight 
between the police and other officials on the one 
Si" “ n ? . L k ■? er30n9 T> Tcrin 8 the cattle on the 
a n.,mhl^ h3 - P?" a . ndthrce const » b '<» received 
foSr n n b « rt ni Slmp ° '"j"™?. while on the other side 
!iui P v J received smallor number of injuries 
nil of which were simplo with one possible exception! 

*K aa * < n nt °M d ^ in tho grounds of the applica- 

faUb h bnt h ns Naib Ta ff ildar h “ d not “ c ‘ ed ingood 
I res “ U of Personal ill-feeling, the 

d theSnulv^m 8 • m ^ dB “ 0 ? tn P ,aint “gainst him to 
rene« P r °° m,n,as, ? ner shortly before the occur- 

from' tL r n ,°V h ,° WeVer - eoneidored tho c£se 
*his aspect. I have merely considered the 

wbe ‘ har on ‘he admitted facta in regard to 
the warrant tho conviotion of the six applicants can 
ei supported by the provisions of S.99, Penal Code 

IfiSAHT* l° r th6 “**»«“*• strongly reUed 
on the decision of a single Judge of this Court in a 

case recently reported, 1941 O W.N. U7W In this 
Arrant ,°° n ° ffcr ® d to ‘he execution of 

lt » Rowing that the date fixed for its execution hnri 
n0 ‘ be said to bo hSdSJSf 
nd that the person whoso property was sought to 

» «n I,R ,'„ 1942 0ad h 57 : 196 LO. 781 : 48 
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be attached in execution of the warrant had a right 
of private defence of his property. Reference was o 
made in this case to the definition of “good faith” 
in S. 52, Penal Code, namely, that nothing is said 
to be done or believed in good faith which is done or 
believed without duo carc and attention. A previous 
ruling to the same effect is to be found in 4 0.W.N. 
43 2 where it was held that the action taken waa 
not taken under any lawful authority and therefore 
a person resisting attachment committed no offence. 

In the present case the Sessions Judge was ap¬ 
parently of opinion that the period fixed for the 
execution of tho warrants had expired, as in the 
cases in 1941 O. W. N. 11751 and 4 0. W. N. 433 
but this does not appear to be correct. There were, 
however, legal defects in the procedure in tho pre¬ 
sent case, firstly, because the warrants had been 
returned with a report by the kurk amin who had 
been authorised to execute them and were therefore 
no longer in force, and secondly, because the kurk / 
amin Gajadhar Prasad who was ordered by the * 
Naib Tahsildar to execute them had no authority 
to do so, his name not being entered in tho 
warrants. 

Tho learned Assistant Government Advocate 
argued that the case was distinguishable from that 
in 1941 O. W. N. 1175 1 and no doubt the facts are 
different; but on the admission that the proceed¬ 
ings were illegal I have merely to see whether tho 
action of the Naib Tahsildar, who accompanied tho 
kurk amin, tahsil peon and police constables to tho 
village and who appears to have been in charge of 
the party was in good faith. Tho Naib Tahsildar 
may have acted with tho best of intentions and 
may have believed himself entitled to act as he did, 
but if ho had examined tho warrants he would have 
seen at once that only tho kurk amin named in it, 
namely, Samiuddin was authorised to execute them 
and if he had considered the matter for a moment 
he must have realised that it was not within his 
power to authorise any other kurk amin to execute 
them. It appears to mo to bo difficult, therefore, to 
bold that he acted with due care and attention, 
and if he did not act with duo care and attention 
he cannot be said to have acted in good faith. The 
learned Assistant Government Advocate referred to 
the provisions of S. 105 which inter alia provides 
tuat the right of private defence of property against 
theft continues till the offender has effected his re¬ 
treat with the property, and ho argued that in tho 
present caso tho cattle attached had been taken 
away, and therefore, even if thero was a right of 
private defence at the time of attachment, that 
right no longer subsisted when the Naib Tahsildar 
and his party were attacked. Bat I do not think it 1 
can be said that the Naib Tahsildar and his party J 
had efleoted their retreat with tho proporty within * 
the meaning of S. 106. On tho contrary, it would | 
seom that although thoy had attached tho property 

^ ,' vcro ,°“ J y i™‘ ^king it away and had pro. 
ceeded a distance of merely 15 or 20 paces when 
thoy were attaoked. ^ n 

rcforred b y Assistant Government 
Advocate to some other coses bearing on the aues. 

In A ; LB- 1933 Oudh 276’ the wamR 
attachment had been signed by a Deputy Collector 
instead of by the Collector. It was valid in all other 

Z r, ( r 27 T 1927 0udh 91 : 99 1. 0. 418 • 28 

. E»p.r. : a L "“ k - « : 1 “■ W. N.«, 

20 A, I. R. 1933 Oudh 276 : 144 T fl ok* . 

J - 732:10 a w ’ *• «i: SUE*?* 
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respects. It was held that the kurk amin acted in 
c good faith under colour of his office in effecting the 
attachment of an ox of the accused. The learned 
Judge of this Court who decided the case did not 
refer to the definition of “good faith’’ in the Penal 
Code, but it would seem that the kurk amin acted 
in good faith according to this definition, that is, if 
on examination of the warrant by him he could not 
have seen that it was invalid. Presumably he would 
not have ascertained this merely from seeing the 
signature of the Deputy Collector. In 18 All. 246* 
the warrant was executed by different constables 
from the constables who had been authorised to 
execute them because the man whose arrest was 
required was not in the village where it had been 
supposed he was, and the officerof the police station 
on discovering this made a copy of the warrant 
from the register in the thana and endorsed in it 
the names of other constables who were directed by 
b him to make the arrest. The warrant was executed 
by these constables who were held to have acted in 
good faith under colour of their office. There is 
nothing to suggest that with due care and attention 
these police constables could have ascertained that 
they were not legally authorised to make the arrest. 
In the present case,’however, it is quite clear that 
a similar view cannot be taken about the Naib 
Tahsildar who was presumably in charge of the 
party which made the attachment. I am of opinion 
therefore, that this application must be allowed. I 
allow it accordingly, and set aside the applicants 
convictions and sentences. The applicants are on 
bail. Their bail bonds are cancelled. 

G.N./R.K. Application allowed. 

4. (’96) 18 All. 246 : 1896 A. W. N. 48. Queen- 
Empress v. Dalip. 

r36)BaUn!airS. 99 Page 212 Note ‘Good faith.* 
Page 213 Note ‘Illegal attachment.’ 

(’36) Gour, S. 99 Page 369, N. 8/2 and N. 8<3. 

A. I. R. (29) 1942 Oadh 258 

Bennett and Madeley JJ. 

Bhaiya Girja Dat Singh and others — 

Appellants 

V. 

Gangotri Dat Singh, Objector and others 
y _ Respondents. 

Misc Appeal No. 43 of 1938. Decided on 16th 
December 1941. agair^t order Special Judge. 

. Grade. Gonda. D/- 5th March 1938. 
d (a) U.P. Land Revenue Act (3 of 1901). S. 207 
_ Word “it” in S. 207 - Meaning of. 

The word “it” in the expression tor •*§**”• 
aside" in S. 207 refers to the dec.s.on of^the K^ 
venue Courts and not to the awar . 260 c x j 

19 ( 3 bYu‘ 5 p’ fand^Revenue Act (3 of 1901). 
S < b ^/20 P 3and Revenue Counts decision 

barred 'neitheVunder^S. 207 nor by principle of 

Se relating to 

arbitration under S. 203 is m v 2W c 2 ) 

possession or prima facie title. 1 

The Revenue Court canno confer upon arbitra¬ 


ge I. R. 


tors a power which it does not possess and the arbi¬ 
trators in a dispute are limited to the question in c 
dispute between the parties in the cause referred • 
(*24) 11 A.I.R. 1924 Cal. 567 and (’25) 12 A I.R 
1925 P.C. 293, Rel. on. (P260 C 2] 

Consequently, the mere fact that the decision of 
the Revenue Court in the matter of mutation was 
based upon the award of an arbitrator would not 
operate as a bar to a title suit in the civil Court. 
Such a suit is not barred either by the principle of 
res judicata or by S. 207 : (’39) 26 A.I.R. 1939 All. 
529 ; (’16) 3A.I.R. 1916 All. 358 ; (’17) 4 A.I.R 1917 
All. 210 and (’21) 8 A.I.R. 1921 All. 398, Rel. on. 

[P 260 C 2] 

(c) Registration Act (1903), S. 17 (2) (vi) — 
Award and compromise — Distinction. 

For purposes of S. 17(2)(vi) award does not stand 
on the same footing as a compromise. [P 260 C 1] 

M. IF asim and Alt Zahecr — for Appellants. f 

Messrs. Niamatullah and Xaxmullah ; Sri 
Ram ; and Lekh Ram Verma — for Respon¬ 
dents 1 ;2 to 5, 18 and 20 ; and 5, respectively. 

JUDGMENT. — This is an appeal under sec¬ 
tion 45, U. P. Encumbered Estates Act, against an 
order passed by the learned Special Judge, 1st 
Grade, Gonda, on a preliminary issue arising out of 
an objection under S. 11 of the Act. The appellants 
are the applicants under S. 4 of the Act. Appellant 1 
Bhaya Girja Dat Singh, is the father of the second 
and the grandfather of appellant 3. The property 
in dispute formerly belonged to Bhaiya Balcsbar 
Dat Singh, nephew of Girja Dat Singh. Bhaiya 
Baleshar Dat Singh died in 1933 and on his death 
there was a dispute between Girja Dat Singh and 
the contesting respondent, Bhaiya GaDgotri Dat 
Singh, with regard to his property, Girja Dat g 
Singh claiming it as his nearest reversioner, and 
Gangatori Dat Singh claiming it on the basis of a 
will. The dispute came to a head in the coarse of 
mutation proceedings, the parties applied to the 
mutation Court to refer it to arbitration, and this 
application was allowed. Gangatori Dat Singh at¬ 
tempted to resile from the application on the 
ground that his consent bad been obtained by 
undue influence, bat this attempt was unsuccessful. 
The arbitrators awarded Girja Dat Singh a ten 
annas share and Gangotri Dat Singh a six annas 
share in the property. The Assistant Collector by 
an order dated 18th January 1935. rejected various 
objections preferred by Gangotri Dat Singh to the 
award and ordered mutation to be effected in terms 
thereof. 

In the proceedings under the Encumbered Estates 
Act, which commenced in 1937, the applicants /j 
showed the ten annas share of the property in dis¬ 
pute as belonging to them. Gangotri Dat Singh o 
icctod that thev had no title in the property and 
claimed that it'belonged to him on the basis of the 
will executed by Bhaiya Balesbar Dat Singh on 
17th March 1928. He reiterated his previous ob¬ 
jections to the award and also contended that it 
was operative only for the purpose of tbe muta on 
and ineffective for the purpose of con,er " n 8 ‘* U ®j 
Against this the appellants put forward thepleaof 
res judicata and the bar imposed by S. 207, i^na 
Revenue Act. on the institution of suits m thea^ 
Courts to set aside an award 8‘ J er g 203 

f ™ p r,»£ ““S Court’. d«»oo 
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about the award res judicata ; and does no civil 
a suit lie as alleged ?" 

The Special Judge considered the question of res 
judicata from two aspects, that of S. 11, Civil P. C., 
and that of S.207, Land Revenue Act. We may say 
here that in our opinion no question of res judicata 
arises from S. 207 ; the only question to be con¬ 
sidered i9 the scope of the bar imposed by the lat¬ 
ter part of that section on the jurisdiction of the 
Civil Courts. So far as S. 11, Civil P. C. # is con¬ 
cerned, the lower Court held, and we have no doubt 
rightly held, that a decision by a revenue Court 
cannot operate as res judicata in a civil Court. 
Learned counsel for the parties are in agreement 
with us on both these points. The Special Judge 
considered the object with which the parties made 
the application for a reference to arbitration and 
observed that it was designed to obtain a decision 
on the entire dispute. Here again we may say at 
b once that we see no reason to think otherwise. The 
Special Judge then referred to the provisions of 
S. 203, Land Revenue Act, and remarked that the 
Assistant Collector could refer only the mutation 
dispute and not the title dispute, the powers of the 
Revenue Court being restricted by S. 203 to the 
dispute before it. For the award to be effective on 
the question of title, the reference should not have 
been made through a Revenue Court. Apart from 
this he was of opinion that the award should have 
been registered, as by the amendment Act of 1929 
awards were excluded from cl. (vi) of sub-s. (2) of 
S. 17, Registration Act. For these reasons ho held 
that S. 207 was no bar to the institution of a civil 
suit on the basis of title, and he referred in support 
of this view to certain decisions of the Allahabad 
High Court. His final conclusion however is less 
. at fi . rsfc to understand, and learned coun- 

c Sol have interpreted it in different ways. He said : 
hollowing this uniform trend of the decisions 
without any dissension whatsoever I therefore hold 
that there can bo civil suit on the basis of titlo, in 
spite of the award in the mutation; but that the 
reference or the award would not be challenged in 

i h ,f c ' v ‘ 1 £°? rt . 1 * nd lt f decision on the question of 
titlo would be independent of the validity or invali- 

. and the award - The “*uit 

therefore is that there is res judicata under S. 207 
^" d . R ,°. venuo A® 1 .- so os the validity or invalid 

a » ard .i S concerned ' bQt would not bar 
a civil suit altogether. My finding is thus partly in 

favour of the plaintiffs and partly in favour oAhe 
a “ , Rlad lor that finding; os mud 
and Tho 8 J™rd 8 88rb ° f j m P u 8n in 8 the reference 
■ teEmitted and tho objector would not 
, J*" 40 le ad OT| denco in support of the 

d ‘I ? * eVel,ed “« ain8 ‘ ‘he reference 

under She will." “ ay d,reetl * P rove his ««• 

s rnmmm 

£?* nao it was considered desirable that tho lower 
8houl d receive elucidation. We have 
no doubt upon a consideration of the lower Court’s 
j , 8r M a whole that the intention of the Speoial 
d “f£°„ w os qnite different. On his view m to the 


that the civil suit should be decided on the merits 
and on the pleadings of the parties quite irrespective c 
of the award, which, for the purpose of the civil 
suit he considered to be irrelevant. His answers to 
the two questions involved in the preliminary issue 
were in effect : 

“(I) The decision of the Revenue Court about the 
award does not operate as res judicata in a civil 
Court, but no question about the validity of the 
award can arise in the civil Court, since the award 
only affected the mutation proceedings, and any 
question relating to the award will be irrelevant in 
a civil suit on title. 

(2) A civil suit lies, not beiug barred by S. 207.” • 

The difficulty in interpreting tho judgment arises 
to some extent, we think, from the Special Judge 
describing his finding as a finding partly in favour 
of the plaintiffs (i. e., applicants) and the objector. 
On our view of his judgment the finding was clearly 
in favour of the objector on both points, and we do / 
not understand how the Special Judge could have J 
thought otherwise. This view which we take is * 
further confirmed by a reference to tho decisions of 
the Allahabad High Court on which tho Special 
Judge relied. It is conceded by tho learned counsel 
for the appellants that they support the respondent’s 
case and he has therefore endeavoured to persuade 
us that they are unsound. They have been followed 
in a recent Bench decision of that Court, A. I. R. 
1939 All. 529,1 in which the question has been con¬ 
sidered at some length. It will bo convenient to 
show first of all what exactly these cases decided. 
The earliest case, 14 A.L.J. 85,2 wag a single Jud 
case. Walsh J. very definitely repelled the conten¬ 
tion advanced in tho present case, observing : 

“It would be surprising if any decision of any 
tribunal, charged with the duty of deciding tho 
naturo of entries upon a register for the purposes „ 
of revenue, should be held to be conclusive between ^ 
the parties as to their rights to property.'* 

This decision was followed in 39 All. 7112 in 
which a Bench of the same Court held that unless 
a titlo suit was barred by some other provision of 
the Land Revenue Act or Tenancy Act tho mero 
fact that tho decision of tho Revenue Court in the 
matter of mutation was based upon the award of 
an arbitrator would not operate as a bar. With 
regard to the provision in S. 207 that no person 
shall institute any suit in the civil Court for the 
purpose of setting tho award aside it was said : 

7° are of opinion that the present suit is not 
the ? Ward Within th0 mea niog of 
tohUisv d Revenue Act. It presupposes tho award 
to bo binding, to have its full effect to tho extent, 
to which it was capable of doing so, os resulting in 
a decree of tho Revenuo Court." ^ 

The question whether a titlo suit was barred bv h 
ony other provision of the LandRovonueorTenanoy 

ti« W Tn a l OCOnSider -f 1 f nd answore<1 in ‘be nega- 

43 All qsa h »T Sa ?u 0e£r ° Ct Was ‘ be P ronou oooment in 
All. 389.*In this caso another Benoh referred to 

oiderTrr in S - 40 ' Land Rescnue Act. that no 
40 Possession passed under that section 
shall debar any person from establishing his right 
to the property in a civil Court. They said • 8 


1 ‘St S V R> 1989 AH- 529 : 184 I.O. 91 • lggo 
2 mi T TQ 2 hsi Ram G °bind Singh. ‘ 1939 
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“The result o£ an award under S. 207 in a case 
41 like this would be that if the Court accepted it, it 
would pass an order in accordance with it, so that 
the effect of the award could not be in any case 
higher than that of the award passed in accordance 
therewith confirming the award." 

Tt was suggested in this Court by the learned 
counsel for the appellants that in the provision of 
S. 207 which runs "and no person shall institute 
any suit in the civil Court for setting it aside," the 
word ‘it’ refers to the award. We are clearly of opi¬ 
nion, however, that the word refers to the decision 
of the Revenue Court and we find that the same 
(view was taken in the latest case of the Allahabad 
High Court (A.I.R. 1939 All. 529 1 ). It was argued 
that as the award has been incorporated in a decree 
it does not require registration and can therefore be 
taken into consideration for all purposes, and not 
merely in connexion with the question of mutation. 
6 One case of the late Court of the Judicial Commis¬ 
sioner of Oudh, 18 O.C. 292,5 and two cases, of this 
’ Court, 7 Luck. 32° and 10 O.W.N. 624, 7 were cited 
in support of this contention. In the first case, the 
question for consideration was whether the title of 
persons entitled to property under an award of arbi¬ 
trators could be impugned in the civil Court because 
the award had not been filed in Court or because no 
deed of conveyance had been executed to give efiect 
to its terms, and this question was answered in the 
negative. With regard to this decision we may 
observe firstly that when this case was decided 
awards were exempted from registration under S. 17, 
Registration Act : and, secondly, that even if this 
decision justified the admission of the award in the 
present case that would not mean that a civil suit 
would not lie to contest it on other grounds. The 
cases of this Court which have been cited did not 
c refer to awards at all, but to compromises. Ihe 
headnote to 7 Luck. 32« reads : 

"Where a petition of compromise relating to tue 
entire subject-matter of the dispute pending in the 
mutation Court is presented to the Court and in 
proceedings separately recorded it is verified by the 
parties, and finally, the Court accepts it and orders 
mutation of names in accordance with its teruu>, 
and the terms arc incorporated in the order by 
means of a reference to the contents of the petition 
of compromise, held that the proceedings and order 
of the Court are sufficient proof of the terms of the 
settlement and they clearly do not require registry 

tion for their admissibility in evidence, for, an order 

of a Court is exempted from registration " nJer 
cl. (vi) of sub-s. (2) of S. 17 R^istration Act 

To the same effect is the decision in 10 O. M • • • 
621.7 we do not think that these cases belpthe 

d appellants. Even if it is conceded that ‘he same 

principle would apply to awards as . » ^ 

and we are not inclined to make ^conc^.on^.n 

view of the amendment iniSJ■ Emitted in 

only show that the award shou d be aim^ ^ 
evidence for what ,l . in tbe Revenue 

brought subsequent to its u not really 

Court. The question of WP«» u has nQ bearing 

:i'SS K,.W Tb. 

5. (’16) 3 » 16 °S,Tu.ta»£d‘I.L“ 

O.C. 282. Mohammad Hadi 996 • 132 I. C. 537 : 

..«- 

Manorath. ,, „ 17 . 145 t ( 3 . 805 : 

7 ia“aA:^oaw!K?M*. Sitin Baksh Singh 
v. Jang Bahadur Singh. 


whether the award is admissible in evidence in the • 
civil suit is quite distinct from the question whe- d 
ther a civil suit lies. It was also said that if the 
objection in the Encumbered Estates Act case is J 
successful, the effect will be to set aside the muta¬ 
tion order. No doubt the mutation order would bo 
superseded by another mutation order but this i3 
not the primary object of the objection, only a pos¬ 
sible consequence. We have heard learned counsel 
at some length in this appeal and after full consi¬ 
deration of the question we can find no good reason 
to dissent from the view taken by the Allahabad 
High Court. The only dispute which the Revenue 
Court can refer to arbitration in a mutation case 
within the meaning of S. 203, Land Revenue Act, 
is the dispute relating to possession or priraa facie 
title. Under S. 40 of the Act if the Collector is 
unable to satisfy himself as to which party is in a 
possession, "he shall ascertain by summary enquiry 
who is the person best entitled to the property and / 
shall put such person in possession.’ He has no 
power to decide the question of title finally and any 
finding by him on this question cannot bind the 
civil Courts. The Revenue Court cannot confer on 
arbitrators a power which it doe3 not itself possess. 

As was held by the Calcutta High Court in A. I. R. 
1924 Cal. 5G7 d the arbitrators in a dispute are] 
limited to the question in dispute between the par¬ 
ties in the cause referred. The decision in this caso 
was upheld in appeal by their Lordships of the 
Privy Council, 53 LA. 1,® who observed that : 

"Whatever mav have been the desire of the par¬ 
ties .the Court had on that application no 

power to refer to arbitration any questions between 
the parties to the suit other than those in question 
in the suit." and "an award made otherwise than 
in accordance with the authority by the order con- 
ferred upon them is, their Lordships cannot doubt 
an award which is ‘otherwise invalid and which 
may accordingly be set aside by the Court under 
S. 15 of the same schedule ( 1 . e., Schedule -, C 
Procedure Code). . 

For these reasons we are clearly °* 

Iggiais 

with costs. f .. . , 

G.N./R.K. A PP* al *"”»***■ 

8 . (’24) 11 A. I. R. 1924 Cal. 567 : 83 I. C 300: 23 
r W N 4°1 Ram Pratap v. Durga 1 rasad. 
SlHAJR. 1925 PC. 293 : 92 1.0.633 :^3 


J 


Cal. 253 
Prasad. 


53 I.A. 1 (P.C.), Ram Protap v. Durga 


— h 


C P. C. — 

(b)(’40) Chitaley, S. 11, N. 76, PU. 
N 83 Pt 3. 

(•41) Mulla, S. 11, Page 75, Pt. (d). 
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(a) Transfer of Property Act (1882), S. 91 (a) 
n — Subsequent mortgagee is person having in¬ 
terest in property. 

A subsequent mortgagee has by virtue of his 
mortgage an interest, in tho property within the 
meaning of S. 91. [P262 C1; P 267 C1] 

* (b) Transfer of Property Act (1882), S. 92 
—Subsequent mortgagee redeeming prior mort¬ 
gage with money lelt with him for that purpose 
is subrogated even in absence of registered 
covenant by mortgagor (Per Ohulam Hasan 
and Agarwal JJ.; Bennett </., Contra.) 

A subsequent mortgagee who redeems a prior 
mortgage with money left with him for that pur¬ 
pose by the mortgagor is subrogated to the rights 
of the prior mortgagee under S. 92, if the mort- 
r- gngor has not by a registered instrument agreed 
that ho shall be so subrogated : (’35) 22 A.I.R. 

I 1935 Oudh 399 and (’32) 19 A.I.R. 1932 All. 489 
(F.B.), Foil. ; Case law reviewed. [P 261 C 1 ; 

P 270 C2] 

M. H’asim, Faiyaz Ali and Ali Hasan — 

for Appellants. 

B. K. Dhaon — for Respondent 1. 


The question referred to 


BENNETT J. 
the Full Bench is : 

"Is a subsequent mortgagee who redeems a prior 
[mortgage with money left with him for that pur¬ 
pose by the mortgagor subrogated to the rights of 
the prior mortgagee under S. 92, T. P. Act, if the 
mortgagor has not by a registered instrument agreed 
that he shall be so subrogated ?** 

The facts of the case giving rise to this question 
are narrated in detail in the referring order and it 
is unnecessary to repeat them. The referring order 
also shows the views taken at different times by 
' * hls Court an <* by the Madras and Allahabad High 
Courts. The question was answered in the negative 
by a single Judge of this Court in 11 O.W.N. 1391 

522c «® r ? ativc b 7 a divisional Bench in 

1935 O.W.N. 622.- That decision is tho last deci¬ 
sion of a Bench of this Court on the point. A Full 
Bench of tho Allahabad High Court in 54 All 897* 
hold that the subsequent mortgagee coaid olaim 

?Ga 7 °A*V 0 T a irni ho circa “stance3 stated, while in 
1937 A.L.J. 6^9* another Full Bench of the same 
High Coart accepted tho view of the Madras High 

wThftv, A b R ’ 19 f 38 ^ ad 1716 tbat ho 00014 not. 
^L ha>e been referred in arguments on the refer¬ 
ence to numerous other authorities, but, for the 

SnSStJ "Sf* oo| 7 “.™tion that the view of the 
Allahabad High Court in 1937 A.L.J. 669* has been 

B^m T■ 7 n d SSe d «? lh ° Bomba ? Hi « b Court in 44 
Bom.L.R. 20.0 The samo view was also taken by 

^•^’34) 21 A.I.R. 1934 Oudh 129 : 147 I C 628 • 

s!ngh 139 ’ Jftidevi v Sripai 

2. ('35) 22 A.I.R. 1935 Oudh 399 : 155 T c • 

SmTkC 22 : 11 LUCk * 224 ’ SukhramD as V. 

3 S% »*25 ft s “ 

4.('37)2i A.I.R. 1937 AU. 588 : 171 I 0 153 • 

.ft r 8 i . 1937 

5# (’36) 23 A.I.R. 1936 Mad. 171 • 160 T n iq? . 
fa*!* = 7° M.L.J 1 (P.B.), VffiHiEL 

6 Nil L 29 n AJ . R - 1942 Bo ?- 98 : 44 Boi n.L,R. 20, 
appa J D»Yakarappa v. Parameshyarappa Bhim- 


the Calcutta High Court in 62 Cal. 677. 7 The pro¬ 
visions of S. 92, T. P. Act, to be considered are C 
those contained in paras. 1 and 3. The first para¬ 
graph reads : 

“Any of the persons referred to in S. 91 (other 
than the mortgagor) and any co-mortgagor shall, on 
redeeming property subject to tho mortgage, have, 
so far as regards redemption, foreclosure or sale of 
such property, the same rights as the mortgagee 
whose mortgage ho redeems may have against the 
mortgagor or any other mortgagee.*’ 

Of the persons referred to in S. 91 as entitled to 
redeem the mortgaged property I have to consider 
for the present purpose only those described in 
cl. (a) of that section, namely, "Any person (other 
than the mortgagee of the interest sought to bo re¬ 
deemed) who has any interest in, or charge upon, 
the property mortgaged, or in or upon the right to 
redeem the same." 

Paragraph 3 of S. 92 reads : f 

"A person who has advanced to a mortgagor 
money with which the mortgage has been redeemed 
shall be subrogated to the rights of the mortgagee 
whose mortgage has been redeemed, if tho mort¬ 
gagor has by a registered instrument agreed that 
such person shall be so subrogated." 

It has been held in some cases that tho provi¬ 
sions of these paragraphs are mutually exclusive and 
learned counsel on each side in the present case 
have based their arguments on this view. I see no 
reason to doubt its correctness. These provisions 
were introduced into tho Transfer of Property Aot 
by the Amendment Act of 1929. Previously the 
Transfer of Property Act merely provided (in S. 74) 
that a subsequent mortgagee on paying off a prior 
mortgago should obtain the rights and powers of 
the prior mortgagee. This provision is reproduced 
with certain changes in para 1 of S. 92 which cm- 0 
bodies what has been dosoribed as the right of legal 
subrogation enjoyed by a person who has some 
interest to protect. The right conferred by the third 
paragraph has been described as the right of con¬ 
ventional subrogation which takes place where a per¬ 
son, without necessarily having any interest to 
protect advances money for tho purpose of redeom- 
mg a mortgage under a registered agreement that 
he will bo subrogated to the rights of the mortgagee, 
ilm paragraph does not indicate by whom the 
mortgage shall be redeemed, whether by the person 
advoncing the money or by the mortgagor. It is 
only provided that tho mortgage shall have been 
redeemed with this money and that there shall bo a 
registered agreement providing for subrogation. It 
is not disputed that the provision would include the 
case of a stranger or person with no interest what¬ 
soever in the property advancing money for the h 
purpose of redemption. What is disputed is whether 
J" Qlso mcludos a case where the advance is made 
by a person who has an interest in tho property, 
paragraph itself does not oxcludo suoh a person 
and the answer to the question depends therefore 
on the answer to tho question whether suoh person 
is already included in the first paragraph. If he is 
so included no registered instrument of agreement 
is presumably required, though in this case tho 
paragraphs overlap and are somowhat inconsistent 
In my opinion, the orucial question in this eon- 

rh 3 / h f° rl , h ?T ty 6houId * oonBider-i 

ed to be redeemed by tho mortgagor or hv tho 

mortgagee. I see no reason to doubt that a 

i' 86 ) 23 Oal. 42 : 161 10 48 • go 
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quent mortgagee lias by virtue of his mortgage an 
a interest in the property within the meaning of S. 91 
and I am unable to follow some authorities who 
insist that the interest shall be a pre-existing inte¬ 
rest, that is subsisting prior to the mortgage trans¬ 
action. There is no reason why such a mortgagee, 
although having no previous interest in the pro¬ 
perty, should not acquire the right of subrogation 
on redeeming a previous mortgage with his own 
money, that is not with money left with him for 
the purpose by his mortgagor. That is the distinc¬ 
tion drawn in some cases and, in my opinion, it is 
essential in order to decide whether the distinction 
is or is not a valid distinction to determine whe¬ 
ther in the latter case the mortgaged property is 
redeemed by the mortgagor who has borrowed the 
money for the purpose or by the mortgagee who has 
lent it. Again the answer to this question depends 
on whether the money is the money of the mortga- 
b gor or of the mortgagee; if it is the money of the 
mortgagor the mortgagee must be considered to be 
acting as the agent of the mortgagor who must be 
held to be the person redeeming. In this case the 
mortgagee cannot claim the right of subrogation 
under the first paragraph and must fall back on the 
third. 

One further question which may have to be con¬ 
sidered in deciding whether the property is redeem¬ 
ed by the mortgagor or by the mortgagee is whether 
any distinction should be drawn between the case 
where the money is left with the mortgagee for 
this purpose and the case where it is left for the 
same purpose with a vendee. Some of the cases 
referred to in which it has been held that the third 
paragraph applies are cases where the money was 
left with a vendee and it has been argued that 
while a vendee may be regarded as acting as an 
c agent and as paying his vendor’s money to redeem 
the property, the same view cannot be held about a 
mortgagee, title in the money, it is contended, not 
having passed from him to the mortgagor, and the 
loan being ineffective, so far as this money is con¬ 
cerned, until it has been used to redeem the pro¬ 
perty. These being the questions which in my view 
are the only important questions which arise out of 
this reference, no direct assistance can be obtained 
from decisions based on the law as it stood prior to 
the amendment of 1929. Questions of intention and 
motive hardly arise now. There are, however, 
observations in some cases, particularly observa¬ 
tions of their Lordships of the Privy Council, which 
have some bearing on the points under considera¬ 
tion. An understanding of the law as it stood prior 
to the amendment is also, I think, indirectly help¬ 
ful in appreciating the nature and the scope of that 
d amendment. On the question of title in the money 
advanced for this purpose there is a very definite 
pronouncement by their Lordships of the Privy 
Council in 10 I.A. 62.8 In this case of the year 1883 
it was held that the question whether a mortgage 
paid off is extinguished or kept alive depends upon 
the intention of the parties, but that it must be 
presumed, in the absence of an expressed intention 
to the contrary, that when one, claiming to be 
absolute owner of an estate borrows money to pay 

oil a mortgage, there being no immediatcencum 

brancer, he intends to extinguish it. In *^3 case 
money for redeeming the mortgage of Lachmi 
Narain was borrowed by Munga from the plaintiff 
Mohesh Lai, the money being left with him for this 

8. (’83) 9 Cal. 961 : 10 I. A. 62 : 13 C. L. R. 221 : 

4 Sar. 424 (P.C.), Mohesh Lai v. Mohunt Bawah 

Das. 
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purpose. The mortgage was redeemed with this 
money. Their Lordships observed : t 

"AUhough the money was paid by the plaintd’s 
gomashta to Lachmi Narain’s estate, it was paid 
with money borrowed from tjie plaintiff by Mungal. 
and for which Mungal was liable to him. The 
mortgage was therefore paid off by Mungal, and not 
by the plaintiff.” 

Notwithstanding this clear pronouncement on 
the point, the learned counsel for the appellants 
contends that this is not the true position and that 
although the mortgage deed in the present case was 
executed for Rs. 2000 the loan is not effective for 
that amount so long as Rs. 1800 remains in the 
hands of the mortgagee and is not utilised by him 
for the purpose agreed upon. The loan is effective, 
he argues, only to the extent of Rs. 200 actually 
paid. The balance remains the money of the mort¬ 
gagee, who should therefore be considered to redeem 
the property on his own account. It is further / 
argued that a later Privy Council case, 39 I.A. 68,° 
suggests that this view was not accepted. In this 
case one Kishan Kumar Singh borrowed a sum of 
Rs. 12,000 from Mt. Alfan for the express purpose 
of paying off a zarpeshgi debt of that amount, the 
property mentioned in the zarpeshgi deed being 
hypothecated as security for the loan. The zar¬ 
peshgi debt was discharged with this money and 
the zarpeshgi deed was delivered to Mt. Alfan. 
Their Lordships referred to 10 I. A. 62 8 as laying 
down the principle that whether a mortgage paid 
off is extinguished or kept alive depends upon the 
intention of the parties and accepting that principle 
found that there was an intention in this case to 
keep it alive. Their Lordships did not consider the 
question whether the money belonged to the mort¬ 
gagor or to the mortgagee or refer to the pronounce¬ 
ment in 10 I. A. 62» 0 n this point. On their finding ‘1 
in regard to intention it was clearly unnecessary to 
do so. But the contention of the appellants’ counsel 
is that if this pronouncement had been accepted in 
the later case the decision would have been based 
upon it. and it must be inferred therefore that it 
was not accepted. I am quite unable to accept this 
contention. Prior to the amendment in the Act the 
question of intention was material and a claim for 
subrogation was decided on the finding as to inten¬ 
tion where S. 74 did not expressly apply and it had 
to be considered whether equitable subrogation 
should be allowed. The question of title in the 
money borrowed was incidental and of importance 
only in the absence of any evidence of intention. 
The basis of the decision in 10 I. A. 62 s was not 
the fact that the money did not belong to Mohesh 
Lai but the fact that no intention to keep the 
mortgage alive for bis benefit was established. All h 
that the later case shows is that tbo question of 
title in the money is (or rather was prior to the 
amendment in the Act) immaterial if an intention 
to keep alive the mortgage is proved. The pi o- 
nouncement of their Lordships in 10 I. A. 62* on 
the question to whom the money borrowed belongs 
therefore stands, and, in my opinion, it goes n long 
way to support the view that the mortgagor and 
not the mortgagee paid off the mortgage, the mort¬ 
gagee who actually paid the money acting as Im 
agent. If this view is sound para. 1 otS.92does 
not apply, a mortgagor being expressly excluded 

7 It was also argued that regard should not be had 

Ibrahim Hossein Khan v. Ambika Persad Singh. 
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to the language of the mortgage deed and to the use 
a of the word “chor diya” as indicating that the 
money borrowed by the mortgagor was first received 
by him and then “left” with the mortgagee. The 
admitted fact is that the money was not received ; 
the language of the deed merely embodies a legal 
fiction. No doubt this is so, but I do not think it 
affects the legal position. The parties to the deed 
executed it on the understanding that the money 
had been borrowed and that a portion of the mouey 
borrowed was left with the mortgagee for a specific 
purpose. The loan is thus in theory complete before 
the agreement for the utilisation of part of the 
money becomes operative. It is said that the mort¬ 
gagor could not sue for the money borrowed if the 
mortgagee does not carry out the agreement for its 
utilisation, and that this differentiates the case 
from the case of money left with a vendee for the 
same purpose, where there can be no doubt that it 
^ belongs to the vendor. A case of the Calcutta High 
Court, 43 Cal. 59, 10 was cited in support of the pro¬ 
position that a suit for specific performance of a 
contract to lend or borrow money is not maintain¬ 
able. Only a suit for damages would lie. Another 
decision to the same effect was given by the Madras 
High Court in A. I. R. 1925 Mad. 62.H The answer 
to this argument is that the loan being complete no 
suit would be brought to enforce it ; the suit would 
be brought to recover money handed over to an 
ageDt for a specific purpose and not utilised by him 
for this purpose. 

As regards the argument that only Rs. 200 out 
of Rs. 2000 was borrowed and that the loan is not 
effective until the balance has been used to redeem 
the property it may be pointed out that the terms 
of the deed show that Rs. 2000 was borrowed and 
^ this is further supported by the stamp on the in¬ 
strument. It appears to me therfore impossible to 
hold that the money belonged to the mortgagee and 
not to the mortgagor. It follows that the property 
was redeemed by the mortgagor and not by the 
mortgagee. By the samo reasoning it also follows 
that para. 3, S. 92 must be held to apply, for, if the 
loan is complete, it must be held that the money 
with which the mortgage has been redeemed has 
been advanced by the mortgagee, who can therefore 
only claim the right of subrogation if there is a 
registered agreement to this effect. It is clear that 
prior to the amendment the Courts took into con¬ 
sideration not only the provisions of S. 74, but also 
the question whether the parties intended that tho 
earlier security should be kept alive for the benefit 
of a subsequent mortgagee. On the view that apart 
from the provisions of S. 74 a subsequent mortgagee 
, was entitled to the right of subrogation if that had 
been the intention of the parties, it was unnecessary 
to consider whether in a case like the present the 
earlier mortgage was redeemed by the subsequent 
mortgagee or by the mortgagor, that question not 
arising until the amendment required that where a 
mortgagors redoomed with money advanced for that 
purpose the lender cannot claim the right of subro- 
gation unless the mortgagor has by registered in- 
atrument agreed that he shall be subrogated. Tho 
intention of the parties then became insufficient in 
the absence of a registered instrument of agreement. 
That prior to the amendment the question was 

t’ 1 . 6 ) ® A - f Cal. 630 : 29 I. C. 621 • 

48 Cal 69 : 19 C. W. N. 1332 : 21 O. L J 682 
Sheikh Galim v. Sadarijan Bibi. 32, 

m ^ L 1926 Mad. 62 : 80 I. C. 6 : 47 

: 47 M - J- 486, Yadavendra Bhatta 

Shrlmvaaa Babu. . 


decided on this principle is clear from the case In 
29 I.A. 9.1 2 In this case a sum of Rs. 40,000 was e 
borrowed on a mortgage to enable the mortgagor to 
pay off two earlier mortgages. The property had 
been attached two days before the mortgage for 
Rs. 40,000. The mortgagor himself redeemed the 
earlier mortgages with the money thus obtained and 
handed over the old mortgage deeds to the new 
mortgagee. It was held by the Calcutta High Court 
that the principle governing such cases is that the 
securities should be regarded as kept alive for the 
benefit of the new mortgagee, if the parties to the 
transaction so intend and this view was upheld by 
their Lordships of the Privy Council. Clearly, this 
decision was not based on S.74 which conferred the 
right of subrogation only where the earlier mortgage 
is redeemed by the subsequent mortgagee. The dis¬ 
tinction between legal and equitable subrogation is 
to be found in numerous cases which dealt with the 
law as it stood prior to the amendment. In 16 O.C. / 
148 13 it was observed by a Bench of the Oudh 
Judicial Commissioner’s Court : 

“Subrogation is a substitution by the operation of 
law to the rights and interests of the mortgagee in 
the land by virtue of redemption, and may be as of 
right such as is referred to in Ss. 74 and 95, T. P. 
Act, or equitable or conventional, such as where a 
payment is made by a surety of a debtor, or is made 
by another under an agreement, express or implied, 
with the debtor or creditor, or to protect a subsist¬ 
ing interest, which could nototherwise be protected.'• 

In 9 O.W.N. 387 14 the subsequent mortgage had 
been executed in 1914. The Bench of this Court 
which decided the case referred both to S 92 of the 
present Act and to S. 74 of the old Act, but did not 
come to any finding on the question as to which was 
applicable. In this case the subsequent mortgagee 
was also the earlier mortgagee and it was said that 0 
the case was.not covered strictly by tho terms of 
either section. It was held that the mortgagee 
should be deemed to have intended to keepalive the 
earlier mortgage to be used as a shield against in¬ 
termediate mortgages. 

“When a particular liability or a burden which a 
person is liable to satisfy or discharge is satisfied 
out of the money belonging to another person, it 
would be contrary to equity and good conscience to 
hold that such last named person is not entitled to 
the benefit of the equities existing in favour of the 
person whoso debt has been so discharged.*' 

I should have no difficulty in accepting this con¬ 
clusion if the case was governed by the law as it 
stood prior to the amendment, but if S. 92 of the 
present Act applied to the case I am of opinion that 
a registered deed providing for subrogation would 
be necessary on the ground that the monoy advanced h 
by the mortgagee did not belong to him at the time 
of redemption. In 11 O.W.N. 1391 a single Judgo • 
of this Court held that a person cannot claim sub¬ 
rogation when he simply performs his own oblign. 

or covenant. The judgment does not show 
whether tho question was considered with reference 
to the old or to the present Transfer of Property 
Act. Reference was mado in the judgment to a 
previous case decided by a Benoh of this Court, 
Jagmohan Das v. Jugal Kishort, whioh, it waa 

'Siffiji* °'°- 148 : 20 1 0 - 458 ' L »> '• 

14. (’83) 20 A.I.R. 1988 Oudh 9 : 188 I, 0 206 • 
Singh k< 655:9 8871 Kanhai Ja Lai v. Gulab 
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said, concluded the question, the decision of this 


c Court having been upheld by their Lordships of the 
Privy Council on appeal, 36 C.W.N. 4.15 Reference 
was also made in support of the same principle to 
some observations of Sir Dinshaw Mulla in biscom- 
mentary on the Act. A difierent view was taken by 
a Bench of this Court in 1935 O. W. N. 6222 which 
followed the Full Bench ruling of the Allahabad 
High Court in 54 All. 897. 3 The doctrine of agency 
was considered and rejected. It was said : 

“ ^ he doctrine of agency which has been accepted 
by the Court below seems to be of doubtful autho¬ 
rity. The subsequent mortgagee who pays off a prior 
mortgage does so not for the benefit of the mort¬ 
gagor but for his own benefit. Moreover, the money 
paid by the plaintiff in the present case cannot, we 
think, be held to be the mortgagor’s money which 
was merely paid by the plaintiff on behalf of the 
mortgagors. The mortgage deed in suit was indeed 
b worded as a deed to secure a sum Rs.9000 borrowed 
by the mortgagors, but the mortgagors cannot be 
held to have received consideration for the sums 
left in the hands of the mortgagee for the discharge 
of prior encumbrances unless and until those encum¬ 
brances had in fact been discharged by the subse¬ 
quent mortgagee. It is doubtful whether such sums 
should be held to be the sums of money belonging 
to the mortgagor." 

Referring to the view of the Full Bench of the 
Allahabad High Court in 54 All. 897 s it was said : 

"The learned Judges held that this was the cor¬ 
rect view (that a third mortgagee who had redeemed 
a first mortgage with money left with him for this 
purpose had priority over a second mortgagee) even 
before the amendment of the Transfer of Property 
Act and was certainly the correct view if the law 
was governed by the new S. 92 U3 introduced by the 
c amending Act of 1929. The learned Judges took the 
view that S. 92 had retrospective effect and that 
the case was governed by para. lofS. 92. Apparently 
it was not argued that para. 3 might be applicable. 
Paragraph 3 seems to apply to a person other than 
one of the persons referred to in S. 91, so it would 
not apply to a subsequent mortgagee; otherwise 
there would seem to !>e some conflict between paras. 
1 and 3 of that section." 

The cases in 11 O.W.N. 1391 a nd 36 C.W.N. 
were then referred to, as also the case in 11 O.W.N. 
61910 an d it was said that while there was no doubt 
some conflict of authority on the point the weight 
of authority appeared to be in favour of the view 
adopted. This was doubtless true in 1935, but would 
not be true today. The Full Bench in 54 All. 
897 s also definitely rejected the doctrine of agency. 

j They said : . , . , ., 

r “The doctrine of agency has much to be said 
against it. To start with, there does not appear to 
be any difference in principle between a case where 
a purchaser or a third mortgagee advances some 
money to the vendpr or the mortgagor, as the case 
may be. and then pays ofi the first mortgage and 
the case where a purchaser or a third mortgagee 
professes to take the transfer for a larger stuni than 
in the earlier case and keeps with him the money 
needed for paying ofl the earliest mortgage and 
actually does not hand over the money to the vendor 
or the mortgagor, but uses the money to pay ofl the 
first mortgage. It is conceded that in the fir,-t case 

15. C32) 19 A.I.R, 1932 P.C. 99 : 137 LC. 475-36 
C.W.N. 4 (P.C.). Jagmohan Das v. Jugal Kuhore. 

16. C34) 21 A.I.R- 1934 Oudh 213 : 149 I. C - 94 • 
9 Luck. 717: 11 O.W.N. 619, Mohammad Raza v. 
Bilqis Jahan Begam. 
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a subrogation does arise, but it is denied that it ^ 
arises in the second case. The principle of subroga- 6 
tion has been brought into existence on the ground 
that the person who has discharged a burden should • 
not lose the money spent on discharging the burden 
and a subsequent mortgagee who has contributed 
nothing to discharge the burden should not have 
the benefit of the discharge for which he has not 
contributed. The l’rivy Council cases in 29 I.A. 9*-' 
and 39 I.A. 68 9 are entirely, in our opinion, incon¬ 
sistent with the theory of agency propounded in 
some cases by the High Courts. The question how¬ 
ever has become very much simplified and, it may 
be said, has entirely disappeared from the arena of 
controversy owing to the amendment of the Transfer 
of Property Act." 

If 1 may say so the earlier cases did not suffi¬ 
ciently take into consideration the provisions of 
para. 3 and the object with which it was enacted. 

It was, 1 conceive, intended by it to provide for / 
those equitable cases which were not covered ex¬ 
pressly by the previous Act. The Act as amended 
made special provision for them, hut introduced one 
condition not previously applied namely that there 
should be* a registered agreement for subrogation, 
thus obviating any difficulty arising out of the 
question of intention and the presumption to be 
drawn as to intention of the facts of each case. The 
view taken by the Madras High Court in A. I. R. 
1936 Mad. 171 6 is seen most clearly in the judg¬ 
ment of Varadachariar J. He observed : 

"There can be little doubt that the proper method 
of interpreting cl. (1) is to construe it in the light cf 
cl. (3) of the same section. It will be seen from the 
report of the Special Committee which considered 
the bill that they assumed that under the previous 
state of the law a transferee from a mortgagor who 
has undertaken to discharge a prior mortgage debt " 
cannot by the mere fact of paying off a prior mort¬ 
gage, claim subrogation, though in certain circum¬ 
stances the Court may presume an intention on his 
part to keep alive the security thus paid off by him. 
To meet such cases they recommended the provi¬ 
sion now enacted as cl. (3), S. 92, whereunder a per¬ 
son advancing money to a mortgagor to pay off a 
prior mortgage shall be subrogated to the rights of 
the mortgagee thus redeemed only if the mortgagor 
has by registered instrument agreed that such per¬ 
son shall be so subrogated." 

He referred to the contention that cl. (3) must bo 
held to apply only to cases in which a person ad¬ 
vances money without taking a mortgage therefor 
and observed : 

"I am unable to agree that this is the true con¬ 
struction of that clause. There is a well-established 
distinction between cases in which a person who * 
has a pre-existing interest in property pays off a 
prior charge on that property for the protection of 
his own interest and cases in which a person ac¬ 
quires an interest in property only by reason of his 
advancing money to pay off an existing mortgage 
debt. It seems to me that cl. (1), S.92 must be held 
to relate to the first type of cases above referred to 
and cl. (3) to the second type." 

In 1937 A L J 659,« Sulaiman C. J. referred to 
the observations in the previous Full Bench judg¬ 
ment of the Allahabad High Court in 51 All. 897 
that there does not appear to be any dlffe * cn ??.*2 
principle between a case where a purchaser or third 
mortgagee advances some money to the jendor 

sr 
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present the mortgagor who is expressly excluded 
from para. 1. They said : 

"We are of the opinion that “mortgagor” in 
S. 92 is not limited to the very person who effected 
the mortgage, but includes those persons deriving 
title from him by transfer of his equity. This con¬ 
clusion is not founded upon the new S. 59A (which 
may or may not apply to S. 92 according as that 
section, read with S. 91, is regarded as “expressly 
providing” “otherwise’’than is provided in S.59A), 
but on the meaning of the term as it is used inS. 92 
according to its proper construction.” 

I am not, however, myself inclined to rule out the 
para. 1 on this ground. Reference was made by the 
respondents* counsel to several other recent cases in 
support of his contention that a registered instru¬ 
ment is necessary, but it is not necessary to examine 
them, as the question was considered most fully in 
the cases already cited and the extracts from the 
judgments which I have quoted show most clearly 
the different points of view which have been taken, 
I may, however, refer briefly to two authorities on 
mortgage and subrogation which were mentioned 
during arguments, Ghose’s Law of Mortgage and 
Banerjce’s Law of Subrogation. Both learned authors 
were dealing with the law as it stood prior to the 
amendment of the Transfer of Property Act. On 
p. 364 of the first work (Edn. 5) there is the follow¬ 
ing passage : 

“I repeat that a claim to subrogation can be sus¬ 
tained only when there is an agreement with the 
debtor that the lender shall be subrogated to the 
rights of the mortgagee, and though such an agree¬ 
ment may be presumed when the money is expressly 
advanced for the purpose of paying off an incum¬ 
brance, there can be very little doubt that the mere 
fact that the money borrowed by the debtor is used 
to pay off a prior mortgage does not entitle the 
lender to the benefit of the discharged security.*' 
The real question in all such cases is whether the 
payment made by the stranger was a mero loan to 
the debtor on his personal security, or whether it 
was made under an agreement that he should be 
substituted for the creditor. The law does not 
usually thrust benefits on people for which they do 
not themselves stipulate, and wo find that in the 
Roman Law and the systems based on it, subroga¬ 
tion is permitted only when there is an agreement 
to that effect with tho borrower. In America, too, 
where the right of subrogation is very freely recog¬ 
nised, it is never allowed except where thero is a 
distinct bargain to that effect with the mortgagor 
by the lender when he advances the money. In 
England also, as a rule, if there is no bargain for a 
transfer, an incumbrance will not be kept alive 
simply because it is paid off with tho lender’s money,*' 
On p. 70 of his Law of Subrogation, Banerjeo re¬ 
fers to the principle that the doctrine of subrogation 
does not apply when a person simply performs liis 
own obligation or covenant and pays off a charge 
which he has undertaken or is bound to satisfy 
He observes : 

"Generally speaking, when a person simply per¬ 
forms his own obligation or covenant, and pays of! 
a charge, which he is bound to satisfy or has under- 
taken to do so ho is not entitled to subrogation. 
And this is well founded on reason and justice 
*or obviously no equity can possibly arise in favour 
of one Whose duty it was to pay, on the other hand 
they are against him. 

There was therefore good reason for requiring in 
each cesos an agreement for subrogation before al- 
lowing the person who pays off the charge the richt 
of subrogation. In 1987 A.L.J. 659‘ Sulaiman of J 
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, needed for paying off the earliest mortgage and 
a actually does not hand over the money to the ven¬ 
dor or the mortgagor, but uses the money to pay 
off tbe first mortgage. He remarked : 

“There may not be a very great difference between 
these two cases, but they certainly differ from a 
third case where-the subsequent mortgagee or the 
vendee pays off a prior mortgage out of his own 
funds and is thus out of his pocket in excess of the 
amount of the mortgage money or the sale conside¬ 
ration which had been fixed by the deed. In the 
latter case he is certainly entitled to the right of 
subrogation, while he may not be in the former cases. 
It may be conceded that the mechanical process of 
payment or (he particular hand which makes the 
payment is not so material so loDg as it is known 
definitely to whom the money belongs and whose 
money it is that is beiDg paid. As pointed out by 
. tbeir Lordships of tho Privy Council in 10 I.A. 62, 6 
b whether the money is paid by tbe mortgagee out of 
the money left in his hands by tbe mortgagor, it is 
• money belonging to the mortgagor and not money 
belonging to the mortgagee.*' 

Ho proceeded to observe that in 54 All. 897* at¬ 
tention was unfortunately concentrated on para. 1, 
while para. 3 was not referred to at all. The basic 
difference underlying these two paragraphs, he ob¬ 
served, consists in this that para. I refers to a per¬ 
son redeeming property and the third to a person 
who advances money with which a mortgage is 
redeemed. He accepted the principle of agency, 
observing: 

“When a person with whom money has been left 
for payment to a prior mortgagee pays it off, he is 
really not himself redeeming the mortgage but re- 
1 deeming it as the agent of the mortgagor and basin 
substance advanced money to the mortgagor with 
which the mortgage has been redeemed.'* 

[ ^ “If this view is not accepted then,'* he observed, 
we would be driven to the conclusion that para. 3 
cannot apply to any of the persons who are men¬ 
tioned in S. 91.'* Further on ho again referred to 
10 I. A. 62 8 and remarked that the real test should 
be as to whom the money belongs. 

“If the vendee or the mortgagee has taken tho 
property and undertaken as a part of tho sale con- 
sideration or the mortgage money to discharge a 
prior debt, he is making the payment out of the 
money which really belongs to his transferor and is 
not paying money which belongs to himself.** 

In 44 Bom L R 20® the Bombay High Court re¬ 
ferred to the argument that para. 1 relates only to 
, persons holding pre-existing interests in the pro¬ 
perty, and to the principle applied in 62 Cal. 6777 
d that a puisne mortgagee is not entitled to subroga. 

tionwhon h's mortgage contains a covenant to pay 

l on the prior mortgage, and concluded: 

u i80D0U « h t0 *** that the 
plaintiff must be held to have been using the mort- 
gagor s money when he paid off tho first mortgage, 

menr - ^ 8 “° r ' 8ht °' 8ubro « a,ion b J bis pay! 

In A. LB. 1937 Nag. 3721» a Full Bench of the 

« h ' Co , urt ar »ved at tho same conclusion 
that pa.a, 3 applies where the property is redeemed 
by a vendee with money left with him for tho pur- 
Pom, one of the arguments on which they based 
this v,ew being, I understand, that such a vendee 
must be considered for the purpose of 8. 92 to re- 

W t CW| 24 A * R- 1937 Nag. 872 : 172 I.C 142- 
J-L.B. (1988) Nag. 206 (F.b!), Taibai v. Wasudeo-’ 
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referring to what Varadachariar J. observed in the 
Madras case about the report of the Special Com¬ 
mittee on the bill for the amendment of the Trans¬ 
fer of Property, remarked “It may be doubtful how 
far it is legitimate to refer to the report at all.** 
But considering what the law was prior to the 
amendment and the view which had been taken of 
it, and considering also that it was presumably in¬ 
tended to provide by the amendment for the equit¬ 
able principle as well as for the legal principle, that 
is, the principle previously provided for expressly by 
the Act, I see no difficulty in divining the reasons 
which influenced the Legislature when it enacted 
the provisions to be found in these two paragraphs 
of S. 92 or the meaning which it attached to them. 
It was suggested by the learned counsel for the ap¬ 
pellants that a distinction should be drawn between 
the case where money for redemption is left with a 
vendee and the case where it is left with a mort- 
b gagee. It is true that some of the cases cited in 
support of the application of para. 3 of S. 92 were 
cases where the money had been left with a vendee, 
but the judgments show that it was considered that 
no distinction should be drawn. One of the learned 
Judges in the Madras Full Bench case, Venkata- 
ramana Kao J., referred to such a contention and 
remarked that he saw no distinction in principle. 
If any distinction were to be drawn, I should have 
thought that the language of para. 3 referred rather 
to a mortgagee than to a vendee, the person subro¬ 
gated thereunder being 4, a person who has advanced 
to a mortgagor money with which the mortgage 
has been redeemed." This suggests that the money 
is obtained by loan rather than by sale. On the 
other hand there can be no doubt whatever that in 
the case of a sale the money left with the vendee is 
the money of the vendor. It will thus appear that 
C there is ample authority for the conclusion that in 
a case like the present para. 3 of S. 92 and not 
para. 1 applies; and I believe that para. 3 was en¬ 
acted with cases of this kind in view, such cases 
being of frequent occurrence, and there being no 
provision for them in the Transfer of Property Act 
prior to its amendment in 1929. I would accordingly 
answer the question referred as follows : 

“A subsequent mortgagee who redeems a prior 
mortgage with money left with him for that pur¬ 
pose by the mortgagor is not subrogated to the 
rights of the prior mortgagee under b. 92, i. r. 
Act, if the mortgagor has not by a registered 
strument agreed that he shall be so subrogated. 

GHULAM HASAN J—The question referred 
to the Full Bench for decision is as follows . 

•‘Is a subsequent mortgagee who redeems a pnor 
d mortgage with money left with im f«\ P of 
l>ose by the mortgagor subrogated to t_ 8 . f tfae 

the prior mortgagee under b ‘ 92 | J/ * nt agreed 
mortgagor has not by a registered instrumen g 

that he shall be so subrogated. 

The short facts leading to the reference^are that 

one Munna Lai executed a simple JOT Gur 

house on 20 thin 
Prasad for Bs. 900. He ma ~ t mber 193 O, for 

Rs.°1800. Out n of L the coSeSon of this deed 

Bs. 900 due under the ^reM'tual'ly'paid^n 
payable to Gur Prasad and third mortgage 

the same date. Munna Lai ma f 0 f Abdul 

of the house with possession in 1 favour ^ 

Hamid and Abdul \Vahid, p am 1 Out of the con- 

0th November 1931, ^o^B^. 2000.^C)ut^ft ^ 

SI linn. U1 tf 


mortgagee and Rs. 200 were paid in cash to the 
mortgagor. The mortgagees paid Rs. 1800 on 7th e 
November 1931, to Munna Lai, the second mort¬ 
gagee and obtained possession of the house. One 
Ram Kumar instituted a suit for a simple money 
decree against MunDa Lai prior to the execution of 
the third mortgage and obtained a prohibitory order 
from the Court on 11th April 1931, restraining 
Munna Lai from transferring or charging the pro¬ 
perty. Ram Kumar obtained a decree on the basis 
of a compromise on 15th August 1931, and pur¬ 
chased the house on 12th October 1934, in execution 
of his decree. He succeeded in obtaining possession 
of the house despite the objection by the plaintiffs, 
who were in possession thereof on the basis of their 
mortgage. 

Thereupon the plaintifls filed a suit for a decla¬ 
ration that they were the mortgagees in actual pos¬ 
session and entitled to retain possession and for a 
permanent injunction restraining Ram Kumar from / 
interfering with their possession until the payment 
of the mortgage money, Rs. 2000. There was an 
alternative prayer to the effect that the house was 
liable to be sold for the satisfaction of the charge 
of Rs. 1800, in respect of the first and second mort¬ 
gages and a decree for Rs. 200. The learned civil 
Judge declined to grant the first two reliefs but 
granted the third alternative relief. The learned 
District Judge in appeal held that the plaintiffs 
were not subrogated to the position of the second 
mortgagee as the payment made by them was a 
voluntary payment, that their case fell under para. 3 
and not para. 1, of S. 92, T. P. Act, and in the 
absence of any agreement evidenced by a registered 
instrument they had acquired no rights of subroga¬ 
tion. The learned District Judge dismissed the suit 
against Ram Kumar but decreed it against Munna 
Lai. In second appeal a Bench of this Court, in 9 
view of a conflict of authority on the point bas re¬ 
ferred the question aforementioned for decision by 
a larger Bench. The crucial question arising for 
determination is whether the case of the third 
mortgagee is covered by para. I or para. 21 of S. 92, 

T P. Act. Section 92 which gives statutory re¬ 
cognition to the doctrine of subrogation runs thus . 
■‘92 Any of the persons referred to in S. 91 

(other than^he mortgagor) and any co-mortgagor 
shall on redeeming property subject to the mort- 
rrnop ’ have so far as regards redemption, foreclo- 
LT’o^ sale of such property, the same rights as 
the mortgagee whose mortgage he redeems may 
have against the mortgagor or any other mortgagee 
The nght conferred by this section is called the 
right of subrogation, and a person acquiring tbo 
same is said to be subrogated to the rights of the 
mortgagee whose mortgage he redeems. 

A person who has advanced to a mortgagor 
money with which the mortgage has been redeemed 
shall be subrogated to the rights of the mortgagee 
whose mortgage bos been redeemed, if the mort¬ 
gagor has bfa registered instrument agreed that 
such persons shall be so subrogated. confer 

Nothing in this section shall be J® 

a right of subrogation on any person unless tbo 
mortgage in respect of which the righ 

has been redeemed in full." length 

To my mind it is not necessary to deal 

with the history of the pnnc>p'e f rc ^ rll ,t- 

enacted in the previous S. 74“J 0 ”l‘ dmen t Act 20 
ed by the Transfer of Property Amen n 

of 1929 .2 en- 

agreed on all hands that , ) d “legal B ub- 


/ft 
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conventional subrogation. Which of the two para- 
a graphs applies to a given situation is the sole ques¬ 
tion which falls to be considered in the present 
case. This, in my opinion, depends upon a true cons¬ 
truction of the two paragraphs. A reasonable 
construction of para. 1 will show that the para¬ 
graph is couched in very wide terms and, except 
for the fact that it places an inhibition upon the 
mortgagor, the right of subrogation is conferred on 
all the persons mentioned in S. 91, and any co¬ 
mortgagor. The first person mentioned in S. 91 (a) 
is "any person (other than the mortgagee of the in¬ 
terest sought to be redeemed) who has any interest 
in, or charge upon, the property mortgaged or in or 
upon the right to redeem the same." Are the third 
mortgagees, who have redeemed the prior mortgage 
of 1930, persons who have any interest in, or 
charge upon, the property mortgaged or in or upon 
the right to redeem the same, within the meaning 
Jj of section 91 (a), T. P. Act ? I have little doubt 
.that the third mortgagees in the present case 
are such persons as are contemplated in sul>-s. (a) 
of section 91, T. P. Act. Section 92, read with 
S. 91, introduces no words of qualification or res¬ 
triction upon a person falling under sub-s. (a) of 
S. 91 of the Act. If, therefore, such a person re¬ 
deems the prior mortgagee, he must be held to have 
been subrogated to the rights of such mortgagee 
whoso mortgage ho has redeemed. Section 92 no¬ 
where introduces the restriction that if the mort¬ 
gagee redeems in performance of a covenant, in 
other words, if he pays the amount which he is 
bound under a legal obligation to discharge, then 
he is not subrogated to the rights of the mortgagee 
whom he pays off. The language of para. 3 is freeof 
any such restriction and if the Legislature had in¬ 
tended that any such restriction should be placed 
c upon the rights of the redeeming mortgagee, there 
was nothing easier for the Legislature than to say 
so in express terms. Paragraph 3, upon a reason¬ 
able interpretation, must be held to apply to a per¬ 
son who has advanced money to a mortgagor which 
money has been used by him for redeeming the 
property either directly or through the instru¬ 
mentality of any person. Although there is neces¬ 
sarily an advance of money in the transaction of 
mortgage, it does not follow that the case of every 
mortgagee is covered by para. 3 of S. 92, T. P. Act. 

Section 58, T. P. Act, defines "mortgage" os the 
transfer of an interest in specifio immoveable pro¬ 
perty for the purpose of securing the payment of 
money advanced or to be advanced by way of loan, 
an existing or future debt, or the performance of 
an engagement which may give rise to a pecuniary 
liability. The transferor is called a mortgagor, the 
transferee a mortgagee ; the principal money and 
interest of which payment is secured for the time 
being are called the mortgage money, and the in¬ 
strument (if any) by which the transfer is effected 
is called a mortgage deed. In the present case 
Rs. 200 alone wore advanced in cash for tho time 
being. The house stood encumbered with a prior 
mortgage of Rs. 1800. It was clearly to the interest 
of the plaintiffs to have discharged the encum- 
brance. As far as the mortgagor was concerned, he 
benefited only to the extent of Rs. 200 whioh were 
given to him in cash. He could not possibly have 
asked for the remaining Rs. 1800 oxcept for the 
purpose of redeeming the property from the hands 
of the prior mortgagee and the plaintiffs could not 
very well have taken the risk in handing over the 
money to the mortgagor whioh he may or may not 
nave paid, and conseqnently the plaintiffs under¬ 
took to discharge the enoumbranoe themselves by a 


direct payment to tho prior mortgagee. The plain¬ 
tiffs had undoubtedly an interest in the property 
mortgaged. They had also an interest in the right 
to redeem the property which they exercised in 
pursuance of the authority given to them. Can it, 
therefore, be doubted for a moment that in paying 
the prior mortgagee the plaintiffs were persuaded 
by any motive other than that of protecting their 
interest ? No doubt the consideration set out in the 
mortgage deed was Rs. 2000, but the actual sum 
advanced was Rs. 200 only. Rupees 1800 were to 
be advanced in future but the plaintiffs, although 
bound by the covenant with the mortgagor, to pay 
off the prior mortgage were not bound by law to do 
so in the sense that if they had declined to pay off 
the prior mortgagee, they would have been liable to 
be proceeded against in a Court of law* in a suit for 
specific performance of the contract to pay. If the 
plaintiffs bad not paid, the mortgagor could not 
bring a suit against them to specifically enforce the / 
contract to advance him Rs. 1800. He could not 
compel the mortgagees to perform their part of the 
contract. The only right the mortgagor had was to 
sue the mortgagees for damages for a breach of 
contract. If the covenant to pay Rs. 1800 to tho 
prior mortgagee was not performed by the plaintiffs, 
tho mortgage deed in their favour could operate for 
the time being to the extent of Rs. 200 only. It 
cannot be said, therefore, that the plaintiffs had 
advanced to the mortgagor Rs. 1800 with which 
the mortgage has been redeemed. True it is that 
upon a fiction of law tho recital in the deed contains 
the words that Rs. 1800 were left with the mort¬ 
gagees for payment to the prior mortgagee. This 
position, however, does not accord with facts. It 
cannot be said that Rs. 1800 were advanced to the 
mortgagor and consequently the money belonged to 
him, though this might be true in the case of a (7 
purchaser, who in tho event of not paying a part of 
the sale consideration can be compelled by a suit 
for specific performance to pay tho same. This 
position not being available to the mortgagor in 
the caso of a mortgage, he cannot bo allowed to 
oontend that the money left with tho mortgagee 
was really bis money. It can constitute his money 
only if the law gives him the right to recover it 
from the mortgagee. When, therefore, the money 
was actually paid by the plaintiffs to the prior 
mortgagee, it would not be true to say that it was 
tho money of the mortgagor which had been paid 
through the agency of tho plaintiffs and conse¬ 
quently the mortgage had been redeemed by the 
mortgagor and not by the plaintiffs. 

Take the case of a mortgago in whioh thoamount 
left with the mortgagee for payment to the prior 
mortgagee was found insufficient and the mortgagee 7 * 
paid the excess out of his own pocket. It would bo 
anomalous to hold that tho mortgagee would be 
subrogated under para. 1 in rogard to the excess, 
while he would not be subrogated in regard to the 
amount which had beon left with him for payment 
of the prior mortgage. To take another illustration; 
supposing the mortgagor had not mentioned the 
amount of the prior mortgage and had simply 
asked the mortgagee to pay, on accounting with the 
prior mortgagee, whatovor amount was found duo 
to him it oould not be said that money was ad¬ 
vanced by the mortgagee to the mortgagor for payl 
ment to the prior mortgagee and on this reasoning 
the mere fact of omission to state the amount would 
have entitled tho mortgagee to be subrogated to the 
rights of the prior mortgagee. Tho proposition that 
the mortgagee, who has covenanted to pay of! the 
mortgage, cannot be compelled to do so and that 
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the mortgagor cannot specifically enforce the con¬ 
tract to advance money to him, admits of no doubt: 
ste A. I. K. 1925 Mad 62,H A. I.R. 1927 Oudh 5519 
and 43 Cal. 59.™ 

Judicial decisions far from clarifying the position 
have unfortunately tended to obscure the plain 
meaning of S. 92 by importing certain qualifica¬ 
tions into the section, as appears from the* conflict 
of authority raging on this question in different 
High Courts. 1 shall first refer to the view held in 
this Court upon the construction of S. 92, T. P. 
Act, and not go back to the cases prior to the in¬ 
troduction of S. 92, as they possess no more than 
an academic interest. The first case is a Bench 
decision by Stuart C. J. and Xanavutty J. in Jag- 
mohan Das v. Jugal Kishore , which was affirmed 
in appeal by their Lordships of the Privy Council : 
vide A. I. R. 1932 P. C. 99. 15 The judgment of 
their Lordships is very short and it only says that: 
“All the points urged before this Board in support 
of the present appeal have been effectively dealt 
with by the judgment in the Chief Court of Oudh 
and their Lordships agree completely with that 
judgment.” That was a case of a purchaser. A cer¬ 
tain portion of the consideration for the sale of a 
share in a certain village was that the purchaser 
should pay off half the amount due to a certain 
creditor calculated at Rs. 22,000 odd. The creditor 
obtained a decree and brought the village to sale. 
The purchaser paid the amount due under the 
decree which was Rs. 45,000 odd plus Rs. 1300 
towards the compensation to the auction-purchaser, 
as he did not pay the amount before the date of 
the sale. It was held in a mortgage suit to which 
the purchaser was a party that he was not entitled 
to a credit for the half which he was bound to pay 
under the agreement to purchase, but would get 
credit for the other half. His liability was not 
limited to half the amount due at the date of his 
purchase but continued to the half of what was 
found due when he made actual payment. This 
case is also distinguishable on the ground that it 
was the case of a purchaser. Apart from this, the 
judgment of their Lordships of the l’rivy Council 
does not show what points were actually urged 
before their Lordships. The decision affords no 
guide whatever to the determination of the present 
question. 

Nanavutty J., in 11 O. W. N. 1391 following the 
decision in A. I. R. 1932 P. C. 99'® above referred 
to. held “that the rule against the subrogation of a 
mortgagor is extended to any purchaser of the 
equity of redemption or encumbrancer who dis- 
charges the prior encumbrance which he is by con¬ 
tract! express or implied, bound to *»£“*•;* 
person cannot claim subrogation when he simrly 
performs his own obligation.” This case is also dis¬ 
tinguishable on the ground that it was the case of 
a purchaser and not the case of a mortgagee ! 
was held in 1935 O. W. N. 622-' by a Bench of this 
Court (King C. J., and Thomas J.), that where th 
mortgagor makes three successive mortgages of the 
=ame property and leaves the consideration of be 

third mortgage with the mo f‘f “l he 

first mortgage, he is subrogated to the rights oi ine 
fir mX* ^ to be entitled to claim priority 
ngainst°th?second mortgagee The B«jJl 
tlie Full Bench decision of the Allahabad High 
Court in A. I. R. 1932 All 489.’ It was remarked 

that : 

18 ( ,0 7) 14 A. I. R. 1027 Oudh 55 : 99 I. C. 483 : 
2 Luck 299 : 3 0. W. N. Sup. 315. Hukmichand 
v. Pioneer Mills Limited. 


A. I.R. 


The doctrine of agency which has been accepted 
by the Court below seems to be doubtful authority c 
Ihe subsequent mortgagee who pays off a prior 
mortgage does so not for the benefit of the mort¬ 
gagor but for his own'.benefit. Moreover, the money 
paid by the plaintiff in the present case cannot, 
we think, be held to be the mortgagor’s money 
which was merely paid by the plaintiff on behalf of 
the mortgagors. The mortgage deed in suit was 
indeed worded as a deed to secure a sum of rupees 
9000 borrowed by the mortgagors, but the mortga¬ 
gors cannot be held to have received consideration 
for the sums left in the hands of the mortgagee for 
the discharge of prior incumbrances unless and un¬ 
til those incumbrances had in fact been discharged 
by the subsequent mortgagee. It is doubtful whe¬ 
ther such sums should be held to be the sums of 
money belonging to the mortgagor.” 

In 1937 O. W. X. 110719 Ziaul Hasan J. held 
that where a second mortgage is executed in respect / 
of certain property and the consideration for the 
mortgage is left with the subsequent mortgagee for 
redemption of a prior mortgage, the subsequent 
mortgagee is, on paying off the money due on the 
prior mortgage, entitled to be subrogated to the 
rights of the prior mortgagee under S. 92, T. P. 
Act, and his right of subrogation is based on the 
provisions of para. 1 and not on para. 3 of that sec¬ 
tion. The case was overruled by a Bench of this 
Court in A. I. R. 1941 Oudh 226,20 on an entirely 
different ground. The third case is 1938 O. W. N. 
489,21 a Bench decision by Thomas C. J. and Ziaul 
Hasan J. The headnote sums up the decision in 
the following words : 

"The case of a purchaser oT a portion of mort¬ 
gaged property from some of the co-mortgagors, 
who redeems such property, comes under Para. 1 
and not under Para. 3 of S. 92, T. P. Act. He is in 
the position of a co-mortgagor and will, therefore, 
on redemption, according to Para. 2 of S. 92, T. P. 
Act, be subrogated to the rights of the original 

mortgagee.” _ lt _ . 

Turning to the Allahabad cases, a I-ull bench 
decision of the Allahabad High Court by Makerji. 
Banerji and Bennet JJ. in A. I. R. 1932 All. 469 
lays down that where a third mortgagee professes to 
keep in his hand a part of the mortgage money in 
order to pay off the first and second mortgages and 
pays off only the first mortgage, in a suit by the 
second mortgagee to enforce bis mortgage it is open 
to the third mortgagee to insist on his being treated 
as a first mortgagee whose mortgage must be paid 
off before the second mortgagee brings the mort¬ 
gaged property to sale. This case was 
the Bench in 1935 O. \V. X. 622.- In A. I. R. 1936 
411 33622 two learned Judges, Allsop and Ganga * 
Nath JJ. took a similar view. Another Bench of 
the same Court, Sulaiman C. J. and King J• > n 
A.I.R. 1934 All. 103523 loo k the same view. This 
was a case of a purchaser. It was held that a pur¬ 
chaser of the equity of redemption from the original 

19. (’37) 1937 O. W. X. 1107 : 171 I. C. 423, Nar- 

singh Misra v. Raj R^ a ^ ur ,, S ‘ D ? h * T r 719 . 

20. (’41) 28 A.I.R. 1941 Oudh 226 : 192 I.C. 71- . 
1941 O. W. N. 204, Raj Bahadur Singh v. Nar- 

singha Misra. 

21. (’38) 25 A.I.R. 1938 Oudh 12, at p 
I. C. 714 at p. 719 : 14 Luck 71 :1 
489, Kundan Lai v. Faqir Bakhsb. 

22. (’36)23 A.I.R. 1938 All. 33t'• 

23 93LC - 937 
1934 A.L.J. 887, Umed Singh v. Babu Ram. 


1938 


132 : 174 
O. W. X. 


162 I.C. 902 
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. mortgagor is entitled to the benefit of subrogation 
a under S. 92 if be redeems a prior mortgage. The 
Full Bench decision in A.I.R. 1932 All. 469* was 
followed by the Bench. It was further observed by 
the learned Judges : 

“Taking S. 92 as it stands, it is certainly clear 
that there are no restrictions placed on the appli¬ 
cability of that section to cases where the money is 
paid out of the sum left in the hands of the trans¬ 
feree or cases where he has undertaken liability to 
discharge the previous debt.*’ 

A. I. R. 1932 All. 489 s has however been dissented 
from by another Full Bench of tho Allahabad High 
Court consisting of five Hon’ble Judges, Sulaiman 
C. J., Thom, Bennet, Harries and Bajpai JJ., in 
A.I.R. 1937 All. 583. 4 This was also a case of a 
purchaser. One Ram Anant Singh made a mortgage 
in 1923 to certain mortgagees. Ho made another 
mortgage in 1926 in favour of the plaintiff of a 
b portion of the property mortgaged in 1925. In 1929 
the mortgagor's widow with certain reversioners 
executed three sale deeds in favour of three different 
sets of persons in which the monies were left with 
the vendees for payment of the previous mortgage. 
All tho three vendees paid off and redeemed the 
prior mortgage. The plaintiff brought a suit on foot 
of his mortgage against the mortgagor and the two 
vendees. The defence of the vendees was that by 
reason of the payments made by them towards the 
satisfaction of the prior mortgage they bad been 
suborgated to their rights. Sulaiman C. J. with 
whom the other four Judges concurred, delivered 
the judgment. Relying on a certain passage in the 
judgment of their Lordships of the Privy Council 
in 10 I.A. 62® tho learned Chief Justice expressed 
the opinion : 

“In this view when a person with whom money 
c has been left for payment to a prior mortgagee pays 
it off, he is really not himself redeeming the mort¬ 
gage but redeeming it as the agent of the mortgagor 
and has in substance advanced money to tho mort¬ 
gagor with which the mortgage has been redeoraed. 
He cannot get the rights of suborgation unless thero 
is a written and registered agreement to that effect. 
But where a person has had to pay off a prior mort¬ 
gage out of his own funds and pays money in addi¬ 
tion to any money that might have been left in his 
hands by the mortgagor or vendor, he himself has 
redeemed tho mortgage, he comes undor para. 1 
of the section.” 

He further held that “in view of the observations 
of their Lordships of tho Privy Council in 10 I.A. 
62, 3 it is difficult to hold that the mechanical pro¬ 
cessor payment or the instrumentality of the person 
making the payment is the crucial test. The real 
d test should be os to whom the money belongs which 
is paid. If the vendee or the mortgagee has taken 
the property and undertaken as a part of the sale 
consideration or the mortgage money to discharge a 
prior debt, he is making tho payment out of the 
monoy whioh really belongs to his transferor and 
is not paying money which belongs to him, himself.’* 

With the utmost possible respect to tho learnod 
Chief Juatice, I regret I am not impressed by the 
dootrine of agency introduced in such a case. In 
any view of the matter, tho case before the Fall 
Bench was the case of a purchaser and tho remarks 
of the learned Chief Justice in regard to the posi¬ 
tion of a mortgagee are mere obiter. The passage 
quoted by Sulaiman C. J. from the judgment of 
their Lordships of the Privy Counoil in 10 I.A. 62 3 
mast be read in conjunction with the facts of that 
w 80, questions were involved in the case, 
fungal Das had mode a mortgage in 1872 of tho 


properties of the Math to Mohesh Lai by a deed 
dated 12th May 1872 on behalf of the mahant, £ 
named Bawan Das. There was an earlier mortgage 
of 2nd July 1869 in favour of Luchmi Narnia. •* 
Mohesh Lai sued to recover the money due on the 
mortgage deed of 1872 and the balance upon ft 
running account both against Bawan Das and 
Mungal Das. Their Lordships held that the deed 
of 1872 was not binding upon the Math or upon 
Bawan Das as Mungal Das was neither the owner 
nor the agent of Bawan Das and had consequently 
no authority to make the mortgage. The plaintiff 
had paid off tho earlier mortgage of Luchmi Narain 
of 1869 and tiro argument on his behalf was that 
lie was entitled to fall back upon that deed which 
was binding upon Mohesh Lai, as it was executed 
at a time when Mungal Das was merely the apparent 
owner for the protection of Balgovind, the predeces- . 
sor-in-interest of Bawan Das, from his creditors, 
and whilst the relationship of principal and agent f 
existed. The money due to Luchini Narain was paid 
through Mohesh Lai and a receipt was endorsed in 
the following words: “Received in full Rs. 8382 up 
to 15th May 1872 through Mohur Misser, gomashta 
of Baboo Mohesh Lai Mahajun, and returned the 
bond." The bond was then delivered to the gomashta 
and was retained by the plaintiff. It was held 
that there was no intermediate mortgage between 
Luchmi Narain’s mortgage and the mortgage to the 
plaintiff of 1872. It was observed that Mungal had 
no interest in keeping alive Luchmi Narain’s mort¬ 
gage, on the contrary, it was his interest that tho 
earlier mortgago which carried higher interest 
should be paid off and extinguished. Upon the 
question whether a mortgage was paid off or was 
kept alive or extinguished, their Lordships after 
referring to (1877) 5 Ch.D. 634-* observed that tho 
intention was to extinguish the charge there being <j 
no intermediate encumbrance. They added : 

“Although the money was paid by tho plaintiff’s 
gomashta to Luchmi Narain's estate, it was paid with 
monoy borrowed from the plaintiff by Mungal, and 
for which Mungal was liable to him. The mortgago 
was therefore paid off by Mungal, and not by tho 
plaintiff.*’ 

Their Lordships were not considering the provi¬ 
sions of S. 92, T. P. Aot, with reference to para. 1 
and para. 3 and the aforesaid observation, there¬ 
fore, cannot be of any assistance in construing tho 
provisions of that section. 

Tho next case which remains to bo noticed is tho 
Full Bench decision of tho Madras High Court in 
A.I.R. 1936 Mad. 171 6 by Cornish, Varadachariar 
and Vonkataramana Rao JJ. This case dissented * 
from A.I.R. 1932 All. 489* and was referred to by 
Sulaiman C. J. in the later Full Bench case in /. 
A.I.R. 1937 AH. 588.* In this case a usufructuary * 
mortgagee had undertaken to pay off Rs. 8000 due 
to three prior mortgagees on threo simple mort¬ 
gages. He paid to two of them but not the third. 
The third mortgagee brought a suit for sale on foot 
of his mortgago. The dofonco was that by reason 
of redemption of tho two prior mortgagees tho 
defendant was subrogated to their rights. Varada 
ohariar J. accopted the rulo of law stated by Rama* 
sam J. in 53 Mad. 1892® and 65 M.L.J. 890.20 The 

“JW 5 C \ D * 8 ?, 4 * : 46 LJ - Ch - 35 2 : 36 L.T. 
334, Adams v. Angell. 

25- (’30) 17 A.I.R. 1930 Mad. 51 : 124 I 0 497 • 

53 Mad. 188 : 57 M. L. J. 746, Lakshm Aohi V 
Narayanasami Naiker. Aobl v ’ 

26. ( 1 33) 20 A.I.R, 1933 Mjid, 715 * 149 T fl 007 . 

65 M.L.J. 890, Abdul Razak v. Abdul Rahim. 
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rule of law accepted by him was with reference to a 
r : case of a sale and is put down in the following 
words: 

'Where a mortgagor sells his property to a ven¬ 
dee requiring the vendee to pay of! two or three 
prior debts of the mortgagor and if the vendee pays 
ol! only one of them, he cannot claim priority in 
respect of it over the others though be may claim 
such priority in respect of some other debts, the 
payment of which by him was not contemplated.” 

The learned Judge says that if this statement of 
the law is correct and if the principle enunciated 
with reference to a “purchaser” is also applicable 
to a mortgagee who is directed to dfscharge certain 
prior mortgages—this was assumed in 65 M. L. J. 
390-° — the appellant’s claim of priority cannot be 
sustained. At p. 176 of his judgment the learned 
Judge recognised : 

“Whichever of these views be held to be the true 
^ basis of the rule, it can make no difference whether 
the subrogation is claimed by a purchaser or a 
puisne incumbrancer, so long as there is a covenant 
between him and his transferor that the transferee 
should discharge the debt due to the person whom 
he seeks to postpone. There is no doubt a difference 
between a covenant in a sale deed about payment of 
consideration and a similar covenant in a mortgage 
deed, in that the latter covenant may not be speci¬ 
fically enforced and even damages for its breach 
may ordinarily be nominal, but it is nonetheless a 
legal covenant which may, in certain circumstan¬ 
ces, sustain a claim for substantial damages.” 

The learned Judge’s view of S. 92 was partially 
coloured by the report of the Special Committee to 
which he referred in the judgment and this, with 
all due respect, was not a permissible course to 
adopt. Varadachariar and Venkataramana Rao JJ., 
, the two members of the Full Bench, also introduced 
V a distinction between cases in which a person who 
has a pre-existing interest in property pays ofl a 
prior charge on that property for the protection of 
his own interest and the cases in which a person 
acquires an interest in property only by reason of 
his advancing money to pay off an existing mort¬ 
gage debt. Both the learned Judges held that cl. (1) 
of S. 92 related to the first type of cases and cl. (3) 
to the second type. I confess I am unable to see any 
valid foundation for this doctrine. A later decision 

of the Madras High Court in A.LR. 1939 Mad. 94927 

follows the previous Full Bench decision in A.I.E. 

1936 Mad. 171® above referred to. 

A Bench of the Bombay High Court in 44 Bom. 
L. R. 200 followed the Full Bench views expressed 
in A. I. R. 1937 All. 588.4 The learned Judges, 

however, decided the case upon th V^“ g w h Pn 
7 as the plaintiff used the mortgagor s 
d he paid of! the first mortgage he got no right by hi- 

payment to subrogate to 

1937 Nag. 37217 and A. I. R- 1938 Pat.53 
cases of purchasers. In the former case the Earned 


A. I. R. 


is an 
of each 


naency or not depends on the circumstances 
, ta»c! The only other case which needs to be 
referred^ Is the decision of the Pr.vy Council in 
19 I A 68 0 A certain person executed a zarpeshgi 
deed ior Rs. 12,000 in 1874 hypothecating certain 


27 (’39) 26 A.I.R. 1939 Mad. 949 : 189 I. O. ‘135 : 
(1939) 2 M. L. J. 533, Subbarayudu v. Lakshmi- 

P38??5 A I.B. 1938 Tat. 532: 176 I.C. 655: 17 
! 666 : 19 P.L.T. 500, Bansidhar Dhandhama 


(1939) 
narasamma 
28. 

Pat 

v. Kalroo Mandar. 


property as security. In 1888 a mortgage was exe¬ 
cuted in favour of Mt. Alfan tosecure the payment of 
Rs. 12,000 which by agreement with her was applied 
to paying of! the amount due to the zarpeshgidar. 
The zarpeshgi deed was then made over to her and 
was delivered to the plaintiffs, her representatives, 
upon the assignment of the mortgage of 1888 to 
them. The plaintiffs brought a suit for a declaration 
that the properties covered by the mortgage of 1888 
and zarpesbgi deed of 1874 wero liable for the entire 
decretal amount. Their Lordships held that Mt. 
Alfan was entitled to the benefit of the subrogation 
in respect of the zarpeshgi deed, as when she lent 
Rs. 12,000 she intended to keep alive for her bene¬ 
fit and protection the charge which had been crea¬ 
ted by the zarpeshgi deed of 1874. They referred to 
10 I. A. 62® hut did not throw out the claim on the 
ground that the money which had been paid be¬ 
longed to the debtor and not to Mt. Alfan and hence 
she was disentitled to the relief of subrogation. The 
decision of their Lordships in this case shows that 
the observations in 10 I. A. 62 8 to the effect that 
the money paid by the mortgagee belonged to the 
mortgagor did not constitute the basis of their deci¬ 
sion but were only made with a view to arriving! 
at a finding as to the intention of the parties. 1 
would therefore prefer to adopt the view taken in 
1935 O.W.N. 622- by this Court and by the Allaha¬ 
bad High Court in A. I. R. 1932 All. 489® and 
answer the reference in the affirmative. 

AGARWAL J. — I agree with my learned bro¬ 
ther Ghulam Hasan J. 

BY THE BENCH-In accordance with the 1 

opinion of the majority of the Judges tho question' 
referred to the Full Bench is answered in the affir-l 
mative. 

K.S./R.K. Question answered. 


531 Note 


on 


j 


T P. Act_ 

(a) (’36) Mulla, S. 91 Page 509 Pt. (g). 

(’37) Mitra, S. 91 Page 517 Note 512. 

(b) (’36) Mulla, S. 92 Page 627 Pt. (n). 

(’37) Mitra, Page 524 Note 516 ; I age 

518A. 

(iw' 40 ) Chitaley, O. 34, R. 1, Note 6 Pt. 9. 

(• 41 ) Mulla. O. 34, R. 1 Pago 1058 Pt. (r). 
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Ghulam Hasan J. 

Sarju Prasad and another 
Applicants 
v. 

Emperor. 

Criminal Revn. Appln. No. 172 of 1941 Decided 
22nd December 1941, for revision of order of 
Sess. Judge, Lucknow, D/- 29th October 1941. 

(a) Criminal P. C. (1898). S. ^-Finding: of 

fact that A sold opium to D justified by ev.dence 
—It cannot be interfered with in revision. 

The finding of fact that A sold opium to B f when 
fully justified by the evidence on record cannot bo 
interfered with in rev.sion. 

(b) Opium Act (1878), S. 9 (a) - Concurrent 

findings by lower Courts that spots .naccused^ 

WSCK ‘Sr^M.gistrate that 
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spots were pointed out by accused is not suffi- 
a cient to set aside finding in revision — Convic¬ 
tion under S. 9 (a) on findings is justified. 

The fact that the Excise Inspector in the recovery 
list or in the report made by him to the* District 
Magistrate did not mention that the spots in the 
accused’s compound where opium was found buried 
were pointed out by the accused does not constitute 
a sufficient ground for setting aside in revision, the 
concurrent findings arrived at by the Courts below 
to the effect that the accused actually pointed out 
the spots where opium was buried and thus he had 
full knowledge and consciousness of the existence of 
opium in the various places from which it was re¬ 
covered and upon those findings the conviction of 
the accused under S. 9 (a) is justified. [P 273 C 1) 

(c) Opium Act (1878), S. 9 (a) — Possession 
under S. 9 (a) is possession with one’s know- 
^ ledge—For offence under S. 9 (a) knowledge of 
accused must be proved—Opium recovered from 
premises of which A was joint owner — A not 
actually residing on premises —A cannot be said 
to be in conscious possession of opium. 

The possession contemplated under S. 9 (a) in 
order to constitute an offence, must be possession 
with one's knowledge. Where a person does not 
actually reside on the premises and opium is reco¬ 
vered from the premises of which he is the joint 
owner it cannot be presumed that the man is in 
conscious possession of the ojiium. In order to con¬ 
stitute an offence under S. 9 (a) it is essential that 
knowledge of the person sought to be made liable 
should be proved : (’33) 20 A. I. R. 1933 All. 437 
and (’32) 19 A.I.R. 1932 All. 441, Disting. 

IP 273 C 1] 

S)iam Lai Stiri for H. G. Wal/ord — 

0 for Applicants. 

Nasir Ullah Beg , Assistant Government Advo¬ 
cate — for the Crown, 


ORDER. — Sarju Prasad and Har Sahai appli¬ 
cants have preferred this revision application 
against the order of the learned Sessions Judge of 
Lucknow upholding the order of the Magistrate of 
the first class, Lucknow, convicting both of them 
to undergo three months rigorous imprisonment 
and a fine of Rs. 50 under S. 9 (a) Opium Act, 
and convicting Sarju Prasad under S. 9 (d), Opium 
Act, and sentencing him to six months' rigorous 
imprisonment and a fine of Rs. 200 the sentences in 
the case of Sarju Prasad to run consecutively. Har 
Sahai was acquitted of the latter charge. 

• feels leading to their convictions are set out 
m full in the judgments of tbo lower Courts and 
may be briefly given here. Har Sabai and Kalka, 

°/ S . ar J" Pr . ft ^?^» ftre partners in a workshop 
situate in Sarai Mali Khan, Lucknow, whero to- 
bacco and oils are manufactured and sold. Sarju 

V, S aM °V he P remises "kilo Bar 
Sahai lives m a different house in the city. Sarju 

£nlb« d ™l DQ? * eS , b ° 8ine88 on kokalf of his son 
Kalka Tbo site plan (Ex. 20, prepared by the Sub- 

T ftt the r rk8h °P covors a 

nn?r»ri h A ft b, , g and 80me re8 'dential 

*' A reference to the site plan will be made 

♦ her . ea | ter . 1D lts P ro Per place. The Exoise 

that si 0 ? p Lo J kn ow had received information 
that Sarju Prat ad and Har Sahai were old smug- 
glers of opium but in spite of his best efforts he had 
not been able to bring them to book. According to 
the piosecution case, it was decided to organize a 

a^ B J^ r ° h&8 5 0f ? pium from tho workshop of the 
applicants and subsequently to raid it. Thakur 


Sultan Singh, the Excise Inspector, approached 
Mr. Qadri, personal assistant to the Deputy Com- c 
missioner of Lucknow, to supervise the bogus pur¬ 
chase and the latter deputed Mr. S. S. Jaffery, 

I. C. S., for the purpose. According to this plan in 
the evening of Gth December 1940, Thakur Sultan 
Singh, accompanied by Mr. Jaffery and one Jani, 
the bogus purchaser, went to the workshop in 
Sarai Maali Khan. Mr. Jaffery gave two five-rupee 
notes, two one-rupce notes and one marked rupee, 
(Exs. 1 to 5) and rupees two in small coins (total 
Rs. 15) to .Tani for the purchase of opium from the 
workshop. Mr. Jaffery and Jani alighted from the 
car near the workshop leaving Thakur Sultan Singh 
behind in the car. Jani was thoroughly searched by 
Mr. Jaffery before he was asked to enter the pre¬ 
mises of the workshop through the main gate of the 
workshop, where Mr. Jaffery himself stopped. 
After a short time Jani came out and banded to 
Mr. Jaffery opium weighing ten tolas (Ex. G) in a f 
green wrapper saying that he had purchased the J 
same from both the applicants. His version was 
that Har Sahai actually handed the opium to him 
and be paid the price to Har Sahai, who handed 
the money to Sarju Prasad. It may be mentioned 
that the numbers of the notes referred to above 
which had been given to Jani by Mr. Jaffery had 
been noted on a paper (Ex. 1) which was signed by 
Mr. Jaffery and Mr. Qadri. 

At about 5 A. M. on the following day, Mr. Qadri 
along with the Excise Inspector and a few others, 
raided the workshop after giving a search of their 
persons to Sarju Prasad, who alone was present 
there. Sarju Prasad was asked to open a locked iron 
safe in his room with bis keys. The iron safe was 
found to contain cash which included the notes 
and the marked rupee. In addition three packets of 
opium weighing three chhatacks were found on n 
Sarju Parshad's cot. Point 1 in tho site plan indi¬ 
cates the safe from which marked notes and rupee 
were found and Point 2 indicates the cot on which 
under tho carpet three cakes of opium were found. 
Besides this, opium was also recovered from three 
different places in the compound, whioh were dng 
up, and these are marked as Nos. 4, 5 and 6 on the 
site plan. No. 4 is a palm tree under whioh a small 
tin with three cakes was recovered containing six 
chhatacks of opium. No. 5 is a guava tree under 
which a tin with 11 cakes was found containing one 
seer and four chhatacks of opinm. No. 6 is a court¬ 
yard which was dug up and a tin containing 12 
chhatacks of opium was recovered therefrom. Tho 
articles were taken possession of and a recovery list 
was duly prepared. 

It may abo bo mentioned that a similar raid was 
organized on that day at the house of Har Sahai by ; 
Mr. Badshah Husain Rizvi, a Special Magistrate, 1 
and certain paoket9 were recovered, but as these 
packets, according to the report of tho Chemical 
Examiner, did not contain opium, Har Sahai was 
not proseooted in respeot of this search. Sarju 
Prasad and Har Sahai were tried by the learned 
Magistrate under S. 9 (a) and (d), Opium Aot, for 
the sale of ton tolas of opium to Jani on Gth Decem¬ 
ber 1940, and for being in possession of 2 seers 9 
ohhataks of opinm recovered from the inside of the 
workshop on the following morning in the raid 
organized for tho purpose. Sarju Prasad and Har 
Sahai both denied the ohargo of sale of opium to 
Jani. The defence of Sarju Prasad was that Jani 
had bought three tins of tobaoco from him for 
Ra. 18 odd and he had received Rs. 12 in notes and 
he. 1 from Jam, but he was unable to say that tho 
notes in question were the same. Har Sahai denied 
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the saie and pleaded alibi. As regards the charge 
11 under S. 9 (a), Sarju Prasad admitted the recovery 
of opium from his cot but said that Jani had left 
the three packets of opium on his cot the previous 
evening. Regarding the recovery of opium in the 
compound of the workshop he stated : “The Inspec¬ 
tor dug out the opium buried under the ground in 
the compound.’* Sarju Prasad admitted that his 
son Kalka Prasad and Har Sahai are joint proprie¬ 
tors of the workshop and that he lived with his son 
in the workshop and managed the business. He 
added, however, that the inspector was his enemy. 

Har Sahai denied all knowledge of the recovery of 
opium on 7th December 1940, from the compound 
of the workshop. He also pleaded enmity with the 
Excise Inspector. 

As regards the first charge, the learned Magis¬ 
trate did not rely upon the evidence of Jani but 
accepted the evidence of Mr. Jaflery and the cir¬ 
cumstances of the case and came to the conclusion 
that the sale of opium was proved against both the 
accused. He disbelieved the plea of Sarju Prasad 
about the alleged sale of tobacco. As regards the 
second charge, the learned Magistrate held upon 
the evidence of Mr.Qadri and Thakur Sultan Singh 
the Excise Inspector, that the recovery of a large 
quantity of opium from the cot of Sarju Prasad as 
well as from the compound of the workshop was 
established beyond doubt and that the suggestion of 
a large quantity of opium having been planted was 
ridiculous. The learned Sessions Judge in appeal 
has uphold these findings except in so far as the 
charge against liar Sahai under S. 9(d) is concern¬ 
ed. The learned Judge accepted the evidence of 
alibi produced by Har Sahai and came to the con¬ 
clusion that at the time of the sale of opium by 
Sarju Prasad to Jani Har Sahai was not present 
and he was therefore acquitted. 

As regards the charge under S. 9 (d), it has been 
contended on behalf of Sarju Prasad that the evi¬ 
dence of Jani having been held to be unreliable, the 
sale of opium by Sarju Prasad to Jani was not 
proved and his conviction would not be sustained. I 
am unable to agree with this contention. Even if 
the evidence of Jani is eliminated from considera¬ 
tion, there is unimpeachable evidence to show that 
Jani was thoroughly searched before he entered the 
workshop to purchase opium, that he actually 
brought opium and handed it to Mr. Jaflery and 
that the money that had been given to Jam for the 
purchase of opium was found the next morning in 
•ho locked iron safe of Sarju Prasad at the time of 
the raid. Sarju Prasad’s case was that he had sold 
tobacco and not opium. He produced 
containing an entry of tobacco but th e? e 

were rejected by both the Courts below on he 

ground that the entries were fabricated for the pur¬ 
pose of the case. I see no reason to d.Her i om the 
view taken by the Courts below on this PO>“‘- 

According to the evidence of Mr. Qadn, he re¬ 
covered the notes and the marked rupee from the 
iron safe the following morning d "‘"g the . ‘“J* 

Sariu Prasad told him that they were the sale pro¬ 
ceeds of the shop. He did not say that thowpar^ 
ciilar notes and the rupee were the price paia Dy 
Jani f” A. tobacco sold to him on the Rrevious 
evenin'’. I hold therefore that the concurrent find- 
ingof fact arrived at by both the 
regards the sale of opium by Sarju P^d to Jam 
is fully justified by the evidence on record and 
cannot bo interfered with in revision. I must theie- 
fore confirm the conviction and sentence of barj 
Prasad under S. 9 (d), Opium Act. The next ques¬ 
tion which arises for determination is whether the 


J -) A.I.R. 

convictions of Sarju Prasad and Har Sahai under 
S. 9 (a), Opium Act are justified. As regards Sarju « 
Prasad, both the Courts below have accepted the 
evidence of the Excise Inspector to the effect that 1 
barju Prasad himself pointed the places where opium 
was buried. The conscious possession of Sarju Pra¬ 
sad of the opium was thus established. It has been 
strenuously argued before me on behalf of Sarju 
Prasad that the statement of the Excise Inspector 
should not have been believed and could not pos¬ 
sibly be believed in view of the statement of 
Mr. Qadri that Sarju Prasad remained with the 
party throughout the raid. The learned Sessions 
Judge remarked that Mr. Qadri may not have 
noticed the Excise Inspector talking to Sarju Pra¬ 
sad. The relevant portion in English of the state¬ 
ment of Thakur Sultan Singh on this point is as 
follows: 

“Sarju had pointed two spots to me where opium . 
was buried. I think I had informed Mr. Qadri / 
about the nishandehi. No one was present when 

Sarju informed me.I do not recollect the 

exact spot where Sarju Prasad informed me." 

Mr. Qadri in his statement says that “I learnt 
that some opium was buried though Sarju Prasad 
did not inform me of it. M He further says that 
“when he had started the search Thakur Sultan 
Singh said he had been informed that the opium 
was in the sahan. Sarju remained with us all 
along." He further stated that “it was quite im¬ 
possible for a‘ny one to plant anything in my 
presence l>ecause I bad had every one searched scru¬ 
pulously.” No question was apparently put to Mr. 
Qadri direct whether Sarju pointed out to the Excise 
Inspector in his presence the spots where opium 
was buried in the compound, nor was any question 
put to him directly whether the information about 
the existence of opium in the compound had been 
given to him before the search or during thescarch. 

A reference to the statements in the vernacular 
upon which particular emphasis was laid by learned 
counsel on behalf of Sarju Prasad will show that 
the Excise Inspector stated that the compound was 
dug upon the nishandehi of Sarju Prasad and that 
he did not know before it was dug up as to whether 
opium was buried. He further stated that he had 
told Mr. Qadri that Sarju had informed him where 
the opium was buried and that he (Sarju) had given 
this information separately to him. The particular 
portion of Mr. • Qadri’s statement upon which 
reliance is placed when translated, runs thus : 

“When the search was being made inside the 
house, the inspector had said that the compound 
outside might also be examined. Sarju remained 
inside the house throughout the search and did not 
go out. He remained with the raiding party all 

along." 

It is argued on the strength of these statements 
that there was no opportunity for Sarju Prasad to 
have made any statement giving a clue to the *3° » 
where opium was buried in the compound and that 
if he had done so, Mr. Qadri would have known of 
it. These statements in my opinion do not suppors 
the insinuation which had bwnmadeby theftccuse 
that opium had been buried in he compound o 
the workshop at the instance of or in oollusioi 
with, the Excise Inspector and that as he k “® % 

exact spots where opium was 
suggested that they should be g P where 

opium P w r “ a bur I i^ r it P °w^ suggested 
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enemies could easily have planted opium to impli- 
3 cate him. This suggestion was not accepted by 
either of the two Courts below on the ground that 
there was no evidence to prove any such enmity on 
tho part of the Excise Inspector or his subordinates 
as to drive them to the length of planting a large 
quantity of opium in the compound of the workshop. 
It is truo that the Excise Inspector in the recovery 
list or in the report made by him to the District 
Magistrate did not mention that the spots in the 
compouud where opium was buried were pointed out 
by Sarju Prasad. That, however, does not, in my 
opinion, constitute a sufficient ground for setting 
aside the concurrent findings arrived at by the 
Courts below to the effect that Sarju Prasad ac¬ 
tually pointed out thespots where opium was buried 
and thus he had full knowledge and consciousness 
of the existence of opium in the various places from 
which it was recovered. Upon these findings it is 
^ clear that the conviction of Sarju Prasad under 
S. 9 (a), Opium Act, is justified and cannot be dis¬ 
turbed. 

The case of Har Sahai, however, stands on an 
altogether different footing. Har Sahai admittedly 
does not live in the workshop and was not present 
at the time when opium was recovered from the cot 
of Sarju Prasad or from the three spots in the com¬ 
pound of tho workshop. The learned Sessions Judge, 
in concurrence with the view taken by the learned 
Magistrate has presumed his knowledge of the 
existence of opium buried in the compound on the 
ground that he is a joint owner in the workshop 
with Sarju Prasad’s son. Admittedly there is no 
evidenco of direct knowledge against Har Sahai. 
Under S. 9 (a), Opium Act, a person in possession 
of opium in contravention of the Act or of tho rules 
made under S. 5 or S. 8 is liable to punishment. 

I he possession contemplated under this section in 
order to constitute an offonce, must be possession 
with one’s knowledge. Where a person does not 
actually reside on the premises and opium is re¬ 
covered from the place of which he is the joint 
owner it cannot be presumed that the man is in 
conscious possession of the opium. In my opinion 
in order to constitute an offence under this section 
it is essential that knowledge of the person sought 
to bo made liable should be proved. If Har Sahai 
had no knowledge, and admittedly there is no evi¬ 
dence on the record to show that he had any it 
cannot be held that he is guilty of the offonce of 
possessing opium. 

Learned counsel for tho appellant has referred 
me to A. I. B. 1933 All. 437 1 where it was held in 
a case under S. 411, Penal Code, that it is wrong 
to assume that property found in a house occupied 
by several malo and female members residing 
8 ^? u ‘ d ^ considered to bo in possession of 
the head of the family. This assumption can hava 

,n ^ich possession and criminal 
ntent form the essential elements of an offenco. It 
is equally unwarranted to assumo that every one 
residing in the house should be deemed to L in 
possession of an artiolo recovered from it. This 

oresnnt^cAflA n P° n the ,aola o( 

present case. The cose in A. I. R. 1932 All. 441 a 

th , e Iearned Assistant Government 
Advocate has also no application to the present 

V’t 8) t 20 ^' R ' 1933 A1L 437 • 143 I. C. 130 • 34 
Emperor 93 ° 1 1933 A ' L ‘ J ' 1338 ' Ram Charan y. 

* 932 , A11, 441: 139 L 0- 1S3 : 

88 Cr. L. J. 719 : 64 All. 411 : 1932 A. L. J 670 
Emperor v. Sikhdar. 70 ' 

1942 0/85 & 36 


case. There it was held that the finding of an un¬ 
licensed gun in a house raises a presumption against ft 
all the adult members of the family living in it, 
that it was in their possession or control; and they 
might, ODe or all be tried on the charge. It is for 
the persons so charged, to prove that they were not 
in possession of the gun in question. This was a 
case under S. 19 (f). Arms Act, which uses the word 
“possession” or ‘‘control” of any arms,etc., in con¬ 
travention of the Act. Tho case might have been 
different if Har Sahai had been actually living on 
the premises. From the facts and circumstances of 
the present case I am unable to presume possession 
or knowledge on the part of Har Sahai of the exist¬ 
ence of opium buried in the compound of tho work¬ 
shop. I hold, therefore, that the conviction of Har 
Sahai is legally unsustainable and must besetaside. 
The result is that I confirm the convictions and 
sentences of Sarju Prasad under S. 9 (a) and (d), 
Opium Act, and dismiss his revision application. He / 
must surrender to his bail and serve out tho impri¬ 
sonment. I allow the revision application of Har 
Sahai and set aside his conviction and sentence 
under S. 9 (a), Opium Act. He is already on bail 
and need not surrender to the bail. 

G.N./R.K. Order accordingly. 

~Cr. P. C. — 

(a) ('41) Chitaley, S. 439 N. 15 Pt. 1. 

(’41) Mitra, S. 439 Pago 1435 N. 1210. 

(b) (’41) Chitaley, S. 439 N. 15. 

(’41) Mitra, S. 439 Pago 1435 N. 1210, 
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Gholam Hasan and Madeley JJ. 
Mohammad Husain — Defendant _ 

Appellant 3 
v. 

Hanoman Prasad, Plaintiff and an. 
other. Defendant — Respondents. * 

Second Appeal No. 125 of 1938, Decided on 12th 
Janunry 1942, against order of Dist. Judge, Fyzabad. 
D/- 23rd February 1938. 

(a) Evidence Act (1872), S. 92-Joint execut¬ 
ants of pronote — Parol evidence that one of 
them was surety is admissible. 

Whore a pronotc is jointly executed by two per- 
sons, parol evidence to prove that one of them had 
signed the pronoto only as a surety is admissible : 
(26) 13 A. I. R. 1926 Sind 156 ; (*27) 14 A. I. R. 
4997 All- 292 ; ('28) 15 A. 1. R. 1928 All. 289 and 
107 I. O. 610 (Mad.), Rel. on. (P 274 O 2] 

(b) Pronote—Fact that joint signatory did not h 
mention in pronote that he signed as surety is 
not conclusive that he did not sign as surety. 

A person signing a pronote os a surety seldom or 
never mentions in tho pronote that ho signed as a 
surety. He merely makes himself jointly and seve¬ 
rally liable as joint signatory without any speci¬ 
fication of tho capacity in which he has signed 
Consequently, the fact that the joint signatory of 
the pronoto did not mention in the pronoto that he 
signed as a suroty is not conclusive that he is not 
the surety. [p a74 ™ 

(c) Usurious Loans Act (1918, as amended bv 

U. P. Act 23 of 1934), S. 3—Interest found usu- 
rious-Court must reopen transaction and find 
out what is due at new rate of Interest — S 3 
does not provide for compensation by wav ‘of 
reducing future Interest. y w * y °* 
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It is compulsory for the Court on coming to the 
finding that the interest is usurious to reopen the 
transactions and to find out what is really due at 
the new rate of interest from the defendant to the 
plaintiff. Section 3 does not provide for any com¬ 
pensation by way of lessening future interest for 
allowing excessive interest as claimed by the plaintiff. 

[P 275 C 1] 

(d) Usurious Loans Act (1918, as amended by 
U. P. Act 23 of 1934), S. 3—Estimation of risk 
taken in making loan — Position of debtor and 
not of creditor should be considered—Fact that 
creditor was village money-lender is no reason 
for allowing maximum rate of interest. 

The mere fact that the creditor is a village 
money-lender is not sufficient reason for granting 
him the maximum rate of interest. It is the posi¬ 
tion of the debtors, not of the creditors, which 
, should be considered when estimating the risk taken 
in making the loan. (P 275 C 2] 

(e) Debtor and creditor — Pronote—Creditor 
willingly accepting pronote towards debt—Pay¬ 
ment is not different from cash payment. 

Where a creditor willingly accepts payment in 
the form of pronotes, the payment cannot be re¬ 
garded as different from cash payments. 

[P 275 C 2] 

(f) Pronote — Suit pronote signed jointly by 

A and B preceded by four pronotes executed in 
renewal one after other jointly by A and B — 
Suit pronote in lieu of last of renewed pronotes 
— B claiming to have signed suit pronote as 
surety_ B held ought to have proved that pre¬ 

vious pronotes were also signed by him as 

^Th^'pronote in suit signed jointly by A and B 
C was preceded by four other pronotes signed jointly 
by A and B and the suit pronote was in fact in lieu 
of the last of these. B claimed to have signed the 
suit pronote only as a surety : 

• Held that it was necessary for B to produce evi¬ 
dence that the four previous pronotes executed in 
renewal one after the other were of the same nature, 
that is, that D only signed os a surety in aich of 
those transactions. I 1 

(g) Pronote—Co-signatories—Joint and seve¬ 
ral liability is not affected by heading of khata 
being in name of one only. 

The joint and several liability of the co-signa¬ 
tories under a pronote cannot be affected by the 
heading of the ‘khata* in the account books.^ It is 
therefore immaterial whether the khata was 
opened in the name of one or both. U u U 
( 1 M. Wasim and Ali Hasan — for Appellant. 

S. S. N. Tankha — for Respondent 1. 
JUDGMENT.— This is a second appeal from a 
decree of the District Judge of Fyzabad in respect 
of a suH for money filed on the basis of a pronote 
The subject-matter of the appeal is reduction of 
interest which is claimed by Mohammad Husam 
annellant in two different ways. He himself is 

the benefit of S. 30, Agriculturists Relief Act Ihe 
trial Court went into this question thoroughly, and 


/ 


. Hanoman Prasad j. 

it does not appear that any objection to the plea on 
the basis of S. 92, Evidence Act, wa 3 taken. When, 
however the case came up to the lower appellate 
Court the plea that this evidence was barred by 
S. 92 was taken, and the lower appellate Court 
considered that the case did not come under any of 
the exceptions to S. 92 and therefore the evidence 
was inadmissible. It, however, went on to consider 
that evidence and came to the conclusion that the 
trial Court had correctly decided that Raza Husain 
had not signed as a surety but for consideration. 

The appellant’s learned counsel argues first, that 
the learned District Judge decided this point of law 
wrongly, and secondly, that his decision on the 
question of fact is vitiated by'serious misdirection 
and error. Dealing with the first point, we have no 
donbt that the learned District Judge decided it 
erroneously. A series of rulings have been cited 
before us, beginning with 49 All. 464,1 j n which it 
was held : 

“Evidence to show that an instrument like a 
promissory note, the title to which generally passes 
by delivery, was delivered conditionally or for a 
special purpose only, and not for the purpose of 
transferring absolutely the property therein, is not 
only admissible but is precisely the class of evidence 
contemplated by the provision in S. 46, Negotiable 
Instruments Act and in S..92, Evidence Act.” 

Other rulings are 50 All. 754, 2 which approves 49 
All. 464,1 90 I. C. 667, 3 a Sind decision, which is 
directly in point, and 107 I. C. 510* Such evidence 
is frequently led in Court, and wo have never heard 
it objected to before. We have no doubt that the 
view urged by the appellant’s learned counsel, which 
is based upon the consensus of opinion of many 
High Courts, is the correct view. Turning to tho 
question of fact, we find that there are some errors 
in the ilearned District Judge’s judgment which 
might vitiate the finding of fact. In the first place 
he states that the only evidence in favour of the 
view that Raza Husain signed only as a surety is 
the statement of Mohammad Husain alone and his 
own account hooks. The facts, however, are that 
the ledger relied upon by tho appellant is not his 
own ledger, but is the ledger of the plaintiff. Then 
a^ain the District Judge remarks that it is almost 
inconceivable that the fact that Raza Husain signed 
as a surety would not have been entered in the 
pronote. We, however, are of opinion that this fact 
is seldom or never entered in a pronote where a 
man signs as a surety. He merely makes himself 
jointly and severally liable as joint signatory with- 
out any specification of the capacity in which he 
has signed. Some other remarks also show that the 
learned Judge held erroneous views about the liabi¬ 
lity of a surety in such a transaction. On this 
account, we have read the evidence with the view ol 
forming an opinion of our own as to the correctness 
of the decision on this question of fact. In the ledger 
of the plaintiff a “khata” was opened in the name 
of Mohammad Husain only and the^pronotes in 
which Mohammad Husain and Raza Husain made 

1. (’27) 14 A.I.R. 1927 All. 292 : 100 I. c - 332 : 49 
All. 464 :25 A.L.J. 305, Sheo Prasad Ram Prasad 

v. Gobind Prasad. .. T p 771*50 

2. (’28) 15 A.I.R. 1928 All. 289 : U5 I-O. 771 .w 

All. 754 : 26 A .L. J. 696, Bbogi Ram >. Kishoi 

3 La (’26) 13 A. 1. R. 1926 Sind 156 : »* J C. W : 
20 S. L. R. 106, Moolji Murarji Sund j . * 

/ C28) 107 I. C. 510 (Mad.), Panchapakesa Ayyar 
v. Ayyaswami Ayyar. 
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themselves jointly liable as signatories were entered 
a jn this “khata”. The plaintiff’s explanation of this 
is that it was an error which he discovered about 
four years before suit, but did not bother to correct 
as he did not wish to tamper with the account- 
books. Subsequently, however, the name of Raza 
Husain was added by his “munim”, in such a 
way that it was obviously an interpolation. He 
says that this was done without his knowledge. 
The appellant’s learned counsel'argues that this is 
a pack of lies, and that in fact this 'khata* was 
opened in the name of Mohammad Husain only, 
because it was known to the plaintifls that the 
money was taken by Mohammad Husain only. The 
interpolation of the name of Raza Husain was really 
a falsification of the account-books made under the 
plaintiff's orders. We are of opiuiou, however, that 
this one piece of documentary evidence is quite in¬ 
sufficient to establish the contention of the defen- 
b jdant-appcllant. The joint and several liability of 
:the two co-signatories under the proDote could not 
be affected by the heading of tbe ,, khata'\ It there¬ 
fore mattered not at all whether the “kbata" was 
opened in the name of one or both. The slight care¬ 
lessness of not putting in the name of Raza HusAin 
is therefore intelligible. Moreover, in the day book 
the account was kept in the names of both Moham¬ 
mad Husain and Raza Husain. The oral evidence 
that Raza Husain was only a surety is only that 
of Mohammad Husain himself. One other witness 
Shamsher Khan was produced, but he could not 
prove the nature of the transaction which did not 
take place in his presence. The witnesses to the 
receipt which was executed at the same time as the 
pronoto were not produced nor was Raza Husain 
produced. 

Moreover, thero is one conclusive consideration 
c which compels us to find that Raza Husain has not 
been proved to be a surety. The pronote in suit was 
preceded by four other pronotes signed jointly by 
Mohammad Husain and Raza Husain, and it was 
in fact in lieu of the last of these. It was necessary 
therefore for the defendant to produce evidence that 
these four previous pronotes executed in renewal one 
after the other were of the same nature, that is that 
Raza Husain only signed as a surety in each of 
. these transactions. The appellant has, however, pro¬ 
duced no evidence at all about the charaoter in 
which Raza Husain signed these pronotes. We 
think therefore that tho decision of the trial and 
the. lower appellate Courts on this point mu 9 t be 
maintained. 

1 he appellant, however, claims reduction of the 
amount of interest under the Usurious Loans Act. 
rhe trial Court found that the interest at tho rate 
d ol 24 per cent, per annum with three.monthly rests 
was excessive, and reduced that amount to 24 per 
amt. per annum compound with aix-monthly rests, 
that is, the maximum allowed under the Usurious 
Loans Act. Furthermore, instead of reopening the 
transactions id accordance with S. 3. Usurious 
Loans Act it remarked that the plaintiff had given 
up Rs. 756 of his interest voluntarily, and this was 
sufficient to cover tho redaction in the rate of inter¬ 
est. It therefore decreed the fall claim of the plain- 
but at the end of the judgment remarked that 
as the interest that the plaintiff had had in the past 
was excessive, it only allowed 3 per cent, per annum 
future interest. This is not the way in which S. 3 
prescribes that the Court should deal with interest 
which it finds to be usurious. It is compulsory for 
the Court on coming to this finding to re-open the 
transactions and to find out what is really due at 
0 new rate of interest from tho defendant to the 


plaintiff. It does not provide for any compensation 
by way of lessening future interest. This is not the 
proper procedure for a Court to adopt. Furthermore, 
the trial Court did not comply with the provisions 
•»f the Jaw with regard to weighing the amount of 
risk taken by the* plaintiff in giving this loan when 
determining what was the proper rate of interest to 
charge. Xo reason at all is given for allowing the 
maximum rate. We find that practically the whole 
amount of the principal had already been paid off 
when the suit was brought. All that remains is 
merely the accumulated interest. Admittedly, Raza 
Husain is a man of substance and Mohammad 
Husain is no man of straw. The mere fact that the 
plaintiff is a \illage money-lender is not sufficient 
reason for granting him this enormous rate of in¬ 
terest. It is the position of the debtors, not of the 
creditors, which should he considered when estimat¬ 
ing the risk taken in making the loan. On the face 
of it, the two debtors in this case seem to have been 
saie and reliable, and their conduct by making pay¬ 
ments from time to time so that the whole amount 
of tho principal had been cleared off corroborate* 
this. One point has been taken by the respondent’s 
learned counsel, namely, that the payment of Rs.! 
1600 towards the debt made by Raza Husain alone' 
was not in cash, but in the form of pronotes. It 
appears, however, that the plaintiff was perfectly 
willing to accept this payment, and we do not see 
therefore why it should be regarded as any different 
from other payments. According to Mohammad 
Husain the money was due to him for tobacco, and 
he told Raza Husain to pay it towards the money 
due on the pronote. We fail to see therefore that 
Mohammad Husain should suffer, because Raza 
Husain and the plaintiff came to an agreement that 
the payment should be made in pronotes and not 
in cash. 

In view of what wo have said above we think that 
the trial Court did not make any attempt to esti¬ 
mate the risk run by the plaintiff, and that it bos 
not therefore exercised a proper discretion in deter¬ 
mining the rate of interest. We therefore allow tho 
appeal and modify the decree of the Court below to 
this extent. We reduce the rate of interest from 
24 per cent, per annum compoundable six monthly 
to 12 per cent, simple interest and order that tho 
transactions be reopened according to law and tho 
amount due at this rate of interest be determined. 
At the same time, we see no reason why the plain¬ 
tiff should get reduced rate of future interest, and 
we therefore order that future interest should bo 
payable at 4 per cent, per annum instead of 3 per 
cent, per annum. The appellant will get propor¬ 
tionate costs in this Court. 

G.N./R.K. Order accordingly . 

* A. I. R. (29) 1942 Oudh 276 

FULL BENCH 

Bennett, Ghulam Hasan and 
Agauwal JJ. 

Krishna Murari Pande and another _ 

Creditors—Appellants 

v. 


Vrugbijai Singh—Debtor—Responden 

First Appeal No. 113 of 1937, Decided on 19t 
February 1942, against order of Special Judgi 
First Grade, Partabgarh, D/- 20th August 1937. 

(a) U. P. Encumbered Estates Act (25 < 
1934), S. 14 — Appeal by creditor against decl 
s.on of special Judge on his claim — No cross 
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objection by respondent that rate of interest 
c allowed was excessive—He must be deemed to 
have acquiesced in decision as to rate of inter¬ 
est. (Per Yorkc and Bennett JJ., in Order of 
Reference.) 

Where in an appeal by the creditor against the 
decision of the Special Judge on the claim preferred 
by him, no cross-objection is filed by the respon¬ 
dent-debtor that the rate of interest allowed by the 
Special Judge was excessive, the debtor most be 
deemed to have acquiesced in the decision of the 
Special Judge as to the rate of interest. [P 276 C 2] 

(b) Usurious Loans Act (1918, as amended by 
U. P. Act 23 of 1934), S. 3 —Unsecured loan — 
Simple interest at 24 per cent, per annum is 
not exorbitant. (Per Yorke and Bennett JJ., in 
Order of Reference.) 

Simple interest at 2 per cent, per mensem is not 
, exorbitant much less unconscionable: ('31) 18 A.I.It. 
J 1931 Oudh 33, Rcl. on ; (’39) 26 A. I. It. 1939 Oudh 
223, Ref. [P 277 Cl] 

• (c) U. P. Encumbered Estates Act (25 of 
1934), S. 14 (4), (5) and (6) — It is only for pur¬ 
pose of ascertaining to what amount of interest 
creditor is entitled under S. 14 (4) (a) that con¬ 
tract made after 31st December 1916 treating 
accumulated interest as principal is to be 
ignored — Creditor can claim interest on accu¬ 
mulated interest which had been treated as 
principal (Per Full Beyich) ' 13 Luck. 298=(’40) 
27 A. I. R. 1910 Oudh 180=185 I. C. 731, OVER¬ 
RULED. 

The provisions of sub-ss. (5) and (G) of S. 14 ope¬ 
rate solely to limit the amount of interest which 
mav be allowed under sub-s. (4) the construction to 
be placed on the word ‘principal’ for other purposes 
c in examining and determining the claims under 
S. 14 being unaffected thereby. There is nothing to 
prevent the parties from treating accumulated in¬ 
terest as principal. Section 14 (6) does not abrogate 
a contract between the parties by which interest 
accumulating after 31st December 1916 is converted 
into principal, for all purposes. It abrogates the 
contract on.y ior tne purpose of ascertaining the 
principal under S. 14 (4) (a) that findl "8 °?{ 

the interest which a creditor can get. [1 279 L MJ 
The contract made after 31st December 1916 by 

which me interest accumulated was - 

cipal is to be ignored only for a specified P«P«»j 

that is for the purpose of ascertain^ the prmcfca 

nnder S. 14 (4) (a) and not for any other purpose. 

The effect is that for the P ur P^°' r ^aUUedand 
what amount of interest the creditor-is entitled a 

7 for that purpose only the contracts made attest 

d December 1916 be r «.pened T Accumu , atcd 

to the creditor claiming interest ou . ... . 15 

interest which had been trea ■ Q Pj h ' 180==1 85 

ffta TtrfnMLED* [P 278 C 2; P 279 C 1] 
(d) u. P . Encumbe^d Estates Ac, (JS o. 

to refer only to S. 14 [bijno dif!ere nt 

from that which it had before the oxplanation was 
added by the Amending Act of 1939. I*" J 

S. N. Srivastava and Baldco Sdhai “ ppc „ ant 

Kashi Prasad Srivastava — f°* Respondent. 


A. I.R. 


ORDER OF REFERENCE 

TORRE AND DENNETT JJ. _ This is a • 
first civil appeal against the judgment and decree- 
passed by a Special Judge of the first class under 
sub-s. (7) of S. 14, U. P. Encumbered Estates Act. 
The appellants, Pandit Krishna Murari Pandeyand 
Pandit Mata Badal Pandey, were claimants in pro- 
ceedings on an application made by the respondent, 

B. Durga Bijai Bahadur Singh, under the Encum¬ 
bered Estates Act. The latter borrowed Rs. 1500 
from them on 5th February 1930, and executed a 
rukka therefor. The rate of interest agreed upon 
was Its. 2 per cent, per mensem. On 3rd February 
1933, he executed another rukka for Rs. 2580, this 
representing the original sum of Us. 1500 plus in¬ 
terest accrued thereon. This rukka bore interest at 
the same rate. The appellants admitted receipt of 
Rs. 800 towards interest on the sura of Rs. 2580 
and, after deducting this, claimed Rs. 3380 as due 
on 4th September 1935, the date of the debtor’s / 
application under the Encumbered Estates Act. 
The Special Judge, after observing that he did not 
consider the interest excessive or usurious, held 
that under the provisions of sub-ss. (4) (a) and (6) 
of S. 14 of the Act the principal at the date of the 
the application must be held to be Rs. 1500, for it 
was only interest that was paid after 3rd February 
1933. He allowed interest on Rs. 1500 at Rs. 2 per 
cent, per mensem, and, deducting the sum of rupees 
800 paid, found that Rs. 2710 up to 4th September 
1935, was due. He awarded the appellants a decree 
for this amount with their costs and future interest 
at the rate of 4J per cent, per annum from 4th 
September 1935, till the date of realization. In 
their appeal against this order, the appellants have 
contended that the Special Judge should not have 
held that the priucipal was Rs. 1500 and have 
allowed interest only on this amount. It is argued 7 
that the principal should be held to bo Rs. 2580 
and that interest should bo calculated on this sum 
from 3rd February 1933. Interest thus calculated, 
after deducting Rs. 800 already paid, amounts.to 
only Bs. 800 and, therefore, the provisions of sub- 
ss U) and (6) of S. 14 do not come into operation, 
the amount of interest duo on the date of the ap¬ 
plication being less than Rs. 1500, tho original 

amount borrowed. f 

It is also represented that tho amount of costs 

has been incorrectly calculated in the decree• rbis 
last contention is not opposed by the learned 
counsel for the respondent. For the appellants it is 
not suggested that there is any defect m the order 
of the Special Judge, but it is submitted that 
the decree, which allows only Rs. 64-8-0 os costs, 
has been incorrectly prepared, tb" calculation not 
having been made according to the provisions of 7i 
R 93 of the rules made under the Encumbered 
Estates Aot. This submission appears to be: valid 
ana the decree will, therefore, require amendment 
on this point. Before coming to the P r mcipal ques¬ 
tion involved in the appeal wo may a.so firs, dis¬ 
pose of a plea which was put forward on behalf ol 
{he respondent, namely, that the rate> of nienstns 
excessive. No cross-objection was filed by the rc 

pendent on this point, and conseqnenRy t must be 

taken that he acquitted ,n the ^ 

Special Judge in regard to the rate ^ ^ ^ 

Baijnath Singh. 
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Court lias discretion to bold interest excessive 
a where it ranges between 9 per cent, and 24 per cent, 
per annum. Section 3, Usurious Loans Act, as 
amended provides that in the case of unsecured loans 
the Court shall, unless the contrary is proved, deem 
the interest excessive if the rate exceeds 24 per 
cent, per annum. In 7 0. W. N. 963- it was held 
by a Bench of this Court that this rate was not 
exorbitant. It was said in this case that it is by 
no means uncommon to come across transactions 
charging compound interest at 2 per cent, per men- 
sem and that it is not, therefore, possible to say 
that simple interest at 2 per cent, per mensem is 
exorbitant much less unconscionable. Wc see no 
reason to hold that the Special Judge should not 
have allowed interest at this rate. The question 
whether the principal amount which the appellants 
are entitled to claim should be considered as Rupees 
1300 or Its. 2580 and whether interest should be 
b calculated on the former or on the latter amount, 
depends on the construction to be placed on the 
provisions of sub-ss. (4), 15) and (G) of S. 14, En¬ 
cumbered Estates Act. They are as follows : 

(4) "In examining each claim the Special Judge 
shall have and exercise all the powers of the Court 
in which a suit for the recovery of the money due 
would lie and shall decide the questions in issue on 
the same principles as those on which such Court 
would decide them, subject to the following provi¬ 
sions, namely : 

"(a) the amount of interest held to be due on the 
date of the application shall not exceed that por¬ 
tion of the principal which may still be found to be 
due on the date of the application ; 

(b) the provisions of the Usurious Loans Act, 10 
of 1918 will be applicable to proceedings under this 

C Act 1 

(c) the provisions of the United Provinces Agri¬ 
culturists’ Relief Act of 1934 shall not be appli¬ 
cable to proceedings under this act. 

(5) *'For the purpose of ascertaining the princi¬ 
pal under cl. (a) of sub-s. (4) the Special Judge shall 
treat as principal any accumulated interest which 
has been converted into principal at any statement 
or settlement of account or by any contract made 
in the course of the transaction on or before 31st 
December 191G. M 


"Explanation. —Interest which on or before 31s 
December 1916, became part of the principal unde 
the express terms of the original contract shall, fc 
the purposes of this section, be deemed to l 
principal. 

rJ 6 in7° r ,‘ h ? v PQ . rp0SeS of ascertaining the princi 
1 ? ' ( . &) ° l 8ub s - (4 < the Special Judg 

terest whLhT 4 t tL PnnC ‘ pnl a <*umulate<l in 
terest which has been converted into principal a 

n, statement or settlement of accounts or by an 

rn£.“””“«« 

“ DDS .u f0r the appellants argued tha 
the procedure in these cases is governed in tho firs 

flhonM° e by n ara fi 1 , 0, . sub - 8 - < 4 )- The Special Judg. 
should, in the first instance, treat the suit as ai 
ordinary civil suit, in which case the claim in th« 
present <mso would be a claim for a sum of Its 258< 
as principal on foot of the rukka dated 3rd February 

P 1 ” 3 ‘“.k ac . c ™ ed thoreon - He has then U 
^. Wbe , the . r tb ® provisions of els. (a), (b) and (o) ar« 
satisfied. In the present cose, we have to considet 

\ t 31 i A- L R - 1931 0a<J h 33: 128 I. C. 287' 

Sv-B^nK' 963 ’ Rftj IndBr Babad - 


only the effect of cl. (a) which deals solely with 
interest. That clause applies the damdupat prin- * 
ciple. and sub-ss. (5) and (6) show what is to bo 
considered tho principal for this purpose. No in¬ 
terest which has accumulated since 31st December 
191G, is to be treated as principal for this purpose, 
and, accordingly, as the learned counsel for the 
appellant-' concedes, for this purpose the principal 
must be held to be Rs. 1500 and not Rs. 2580. But 
none of these sub-sections suggests that this restric¬ 
tion is to Le applied in ascertaining the principal 
for any other purpose, and he contends therefore 
that the claim was rightly made ou the basis of the 
second rukka for Rs. 2580, and that the appellants 
are entitled to interest on this sum. 


This argument does not appear to have been ex¬ 
press ly put before this Court in any previous cose. 
Learned counsel for the respondent relied on a deci¬ 
sion of a Dench of this Court in 1940 O.W.N. 22.5 
In this case a mortgage deed was executed on 26th 
April 1915, for Rs.20,000 with interest at ten annas 
per cent, per mensem. A second mortgage deed was 
executed on 28th July 1923, for Rs. 30,000. In this 
second mortgage the amount of Rs. 20,000 duo as 
principal on the first mortgage, with interest thereon 
amounting to Rs. 1884-14-9, was set off towards the 
mortgage consideration aud a sum of Rs. 8115-1-3 
was received in cash. The Special Judge decreed 
the claim for Rs. GO.OOO, that is to say, Rs. 30,000, 
the amount for which the second mortgage was 
executed, and interest accrued thereon subject to 
the limit imposed by sub-s. (4) of S. 14. In appeal 
it was held by this Court that the principal due to 
the claimants at the date of the application must be 
held to be Rs. 20,000 plus Rs. 8115-1-3 and not the 
sum of Rs. 30,000 for which the second mortgage 
deed was executed. It was observed that sub-s. (6) 
abrogates all contracts between tho parties by which 
interest accumulating after 31st December 1916, is 
converted into principal. It does not appear from 
tho judgment that the argument which has been 
pressed in the present case was considered by this 
Court in the previous case. But that case does sup- 
o «fP°Qdent’s contention that sub-ss. (5) an cl 
W °* M restrict the definition of “principal” to 
the original amount borrowed, with interest up to 
31st December 1916 (assuming that such interest 
has been converted into principal), for all purposes, 
and not merely for tho purposo of limiting the 
amount of interest. * 

It was also argued by the learned counsel for the 
respondent that support for this view is to be found 
in tho explanation appended to sub-s. (5), this 
implying that interest which subsequent to 31st 
December 1916, became part of the principal under 
tha express terms of tbo original contract shall not 

r°i nn - 6 , pU i poses of tbis section . ^ deemed to be 
principal. This explanation was added by tho U. P 
Encumbered Estates (Amendment) Act of 1939 and 
b. 14 of that Act shows that it was added as an 

UsdfnmrVl 10 ,^^ 3 ' (5)l nlthou 8 h ‘be explanation 

1 1 « at mterest so accruing on or beforo 
, I ? eceinber 19 16, shall be deemed to be principal 

Jcnh he r?? rp0 fl° f this section -" As it is appended 
to sub-s. (5), and S. 14 of the amending Aot adds it as 

an explanation to that aub-section, we think that it 
^ f0r , the P”P~ ° f ‘bis sub section only 

e£ d tinn 0a d °°i re £* rded as explanation to the 
section as a whole. The explanation was added ap¬ 
parently in view of a ruling of this Court in A.I.lt 

A.I.R. 1940 Oudh 180 : 185 IC 731 ■ 
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1939 Oudh 110, 1 where it was held that compound 
a interest on every debt that had accumulated up to 
31st December 1910, and was treated as principal 
under the original contract, cannot under this sub¬ 
section be deemed as principal. The effect of the 
amendment was ito provide that such interest 
should be deemed as principal for the purposes of 
sub-s. (5). We do not think, therefore, that this 
explanation iu any way affects the question under 
consideration. As in terms the provisions of sub- 
ss. (5) and (6) prescribe the method of ascertaining 
the principal for a certain purpose only, namely, for 
the purpose referred to in cl. (a) of sub-s. (4) it is 
open to doubt whether the principal should be 
ascertained in the same way for other purposes 
also, and, in view of the decision in 1940 O.W.N. 
22, 3 cited above, we are of opinion that the question 
should be referred to a Full Bench. We accord¬ 
ingly refer the following question to a Full Bench : 
k “Do the provisions of sub-ss. (5) and (6) of S. 14, 
Encumbered Estates Act, operate solely to limit the 
amount of interest which may be allowed under 
sub-s. (4), the construction to be placed on the word 
"principal’* for other purposes in examining and 
determining claims under this section being un¬ 
affected thereby ? 

OPINION OF THE FULL BENCH 

AGARWAL J. — The following question has 
been referred for the decision of the Full Bench : 

“Do the provisions of sub-ss. (5) and (6) of S. 14, 
Encumbered Estates Act, operate solely to limit the 
amount of interest which may be allowed under 
sub-s. (4), the construction to be placed on the word 
‘principal* for other purposes in examining and de¬ 
termining claims under this section being unaffect¬ 
ed thereby.*’ 

c The facts as stated in the Order of Reference are: 
Drigbijai Bahadur Singh borrowed Rs. 1500 from 
Pandit Krishna Murari Pandc and Pandit Mata 
Badal Pandc on a promissory note dated 5th Feb¬ 
ruary 1930 and the rate of interest agreed on 
between the parties was 2% per mensem. On 3rd 
February 1933, Babu Drigbijai Bahadur Singh exe¬ 
cuted another promissory note for Rs. 2530, the 
amount duo on the previous promissory note on 
account of principal and interest. The rate of in¬ 
terest provided for in this promissory note was also 
2/' per mensem. Babu Drigbijai Bahadur Singh 
applied under S. 4, Encumbered Estates Act, on 
4th September 1935. Pandit Krishna Murari Pandc 
and Pandit Mata Badal Pande put in a claim lor 
Rs. 3380 on the basis of the promissory note datea 
3rd February 1933. They gave credit for 80 U 
received by them towards interest on ib0 
<1 Rs. 2580. The amount of interest due on the pro¬ 
missory note dated 3rd February 1933, tromthe 
date of its execotion till the date of the “PP> 
under S. 4 was Rs. 1C00. The claimants claimed 
Rs. 2580 principal and Rs. 800 «*I»Dce ol intent, 
total Rs. 3380. The Special Judge beldthat th 
rate of interest was not usurious but rcly ng on sec 
lion 14, sub-s. (4), held that the 
titled to l!s. 1500 principal and in crest on that 
sum from the date of the execution " ‘^ “rst pro 
inissory note till the date of the appl^t.on at j 
after giving credit for Rs. 800 paid. He nwarded a 
<1 Jcrce for Rs. 2710. The claimants came in appea 
to this Court and a Division Bench of this Coort 
has referred the question above referred to for the 

4 (’39) 26 A I. R. 1939 Oudh 110 : 179 I.C. 925 : 

14 Luck. 43o': 1939 O.W.N. 146. Sunder Lai v. 

Bit. Kaniz Zohra Begam. 


decision of a Full Bench. On behalf of the appel¬ 
lants it is conceded that they are not entitled to 8 
more than Rs. 1500 as interest but that they are 
entitled to claim Rs. 2580 and interest on it from 
the date of the execution of the second promissory 
note. The relevant sub-sections of S. 14 are sub-sec- 
tions (4), (5) and (6) which run as follows : 

"(4) In examining each claim, the Special Judge 
shall have and exercise all the powers of the Court 
in which a suit for the recovery of the money due 
would lie and shall decide the questions in issue on 
the same principles as those on which such Court 
would decide them subject to the following provi¬ 
sions, nanely: (a) The amount of interest held to bo 
due on the date of the application shall not exceed 
that portion of the principal which may still be 
found to be due on the date of the application. 

(b) The provisions of the Usurious Loans Act, 10 of 
1918, will bo applicable to proceedings under this 
Act. (c) The provisions of the United Provinces / 
Agriculturists’ Relief Act of 1934, shall not be appli¬ 
cable to proceedings under this Act.’* 

"(5) For the purposes of ascertaining the princi¬ 
pal under cl. (a) of sub-s. (4) the Special Judge shall 
treat as priucipal any accumulated interest which 
has been converted into principal at any statement 
or settlement of account or by any contruct made 
in the course of the transaction on or before 31st 
December 1916.** 

" Explanation: Interest which on or before 31st 
December 1916, became part of the principal under 
the express terms of the original contract shall, for 
the purposes of this section, be deemed to be prin¬ 
cipal.** . . 

"(6) For tbc purpose of ascertaining pnncipa 
under cl. (a) of sub-s. (4), the Special Judgo shall 
not treat as principal any accumulated interest 
which has been converted into principal at any J 
statement or settlement of accounts or by any con¬ 
tract made in the course of the transactions after 

31st December 1916.*’ , ., 

Under sub-s. (4), the Special Judge has to decide 
the questions in issue before him on the same prin- 
ciples as those on which a Court in which a suit for 
the recovery of money due would lie, would decido 
them subject, of course, to the provisions n'cntion- 
cd in sub-cls. (a), (b) and (c). In a suit instituted > n 
an ordinary Court the creditors would!bavo got 
interest on Rs. 2580 if the provisions of the Usuri¬ 
ous Loans Act, were not applicable. Ini this casei it 
has been found that the provisions of the Usurious 
Loans Act do not apply. It lias to be seen whether 
the right of the claimants to get interest on lupees 
2580 is curtailed by any of the provisions mention¬ 
ed in sub-cls. (a), (b) and (c). Sub-clauses (b)and (c) 
do not apply and the only sub-clause applicable is h 
(a). Under that sub-clause the claimants are not 
entitled to more interest than the portion °f 
principal which may be due on the date of the 
application. The principal amount due on the date 
of the application was Rs. 1500 andso tbcclaimante 
are not entitled to more than Rs. loOO ns ,n ^ res ^ 
Under sub-s. (6) the Special Judge w.11 not treat M 
principal any accumulated interest which ho 
converted into principal at any statemen 
ment of accounts or by any contract made 
course of the transaction after 31st Dc “£\ * hioh 
The contract made on 3rd Fcb ,ruary 1933 , by wh.cn 
the interest accumulated upto that dat mo g 
to Rs. 1080 was treated as £»«**“»* the^ur-j 
ed only for a specified purpose, tha j ( a ) 0 f 

pose of ascertaining the P rl “ cip * c The cflect 

sub-s. (4) and not for any to what 

is that for the purpose of ascertaining 
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amount of interest the creditor is entitled and for 
a that purpose only the contracts made after 31st 
December 1916 are to be re-opened. There is no bar 
to the creditor claiming interest on the accumulated 
interest which had been treated as principal. 

Reliance is placed for the debtor’s view od the 
case in 1940 O. W. N.22. 3 In that case Messrs. b» D. 
W. Hearsey and G. E. C. Hearsey executed a mort¬ 
gage deed on *26th April 1915, for a principal sum 
of Rs. 20,000 in favour of Khushwaqt Rai and the 
same two persons on 2Cth May 1921, executed 
another mortgage deed in favour of Rani Rajesh- 
wari Devi leaving out of the consideration of the 
deed a sum of Rs. 20,000 for payment to Khush¬ 
waqt Rai. Rani Rajeshwari Devi together with her 
husband Jai Indra Bahadur Singh executed on 
28th July 1923, a deed of mortgage for a sum of 
Rs. 30,000 in favour of Khushwaqt Rai. The prin¬ 
cipal amount of Rs. 20,000 and interest thereon 
0 upto the date of the mortgage amounting to rupees 
1884-14-9 was set off towards the mortgage consi¬ 
deration and a sum of Rs. 8115-1-3 was received in 
cash. Applications under S. 4, Encumbered Estates 
Act, were made on behalf of Rani Rajeshwari Devi 
and Thakur Jai Indra Bahadur Singh. Khushwaqt 
Rai preferred a claim and it was allowed for rupees 
30,000 principal and Rs. 30,000 interest. On appeal 
to this Court, it was held that Khushwaqt Rai 
was entitled to Rs. 20,000 originally advanced by 
him on 26th April 1915 and Rs. 8115-1-3 further 
advanced by him on 28th July 1923, total rupees 
28,115-1-3 and to the same amount as interest. The 
point raised in this case that the accumulated 
interest which had been converted into principal at 
any statement or settlement of account or by any 
contract made in the course of the transactions 
after 31st December 1916 should not bo treated as 
0 principal only for the purposes of cl. (a) of sub-s.(4) 
does not appear to have been taken in that case. 
The Special Judge in that case had treated the 
entire consideration of the mortgage deed dated 
28th July 1923, as principal money, and supported 
his findings, firstly, on the ground that the appli¬ 
cants were not the representatives of the mortgagors 
of the deed dated 26th April 1915, and secondly, 
that it could not be said that the mortgage deed in 
suit that is of 1923 was in the course of the original 
transaction. It was observed by their Lordships 
that the ordinary meaning of the word ‘principal* is 
the capital sum lent as distinguished from interest 
and that cl. (6) abrogates all contracts between the 
parties by which interest accumulating after 31st 
December 1916, is converted into principal. In my 
opinion there is nothing to prevent the parties from 
treating accumulated interest os principal and that 
ol. (6) does not abrogate a contract between the 
parties by which interest accumulating after 31st 
December 1916, is converted into principal, for all 
purposes. It abrogates tho contract only for the 
purpose of ascertaining the principal under cl. (a) 
of sub-s. (4), that is for finding out the interest 
which a creditor can get. In my opinion therefore 
tho sum of Rs. 2580 in the present case should be 
regarded as principal for all purposes except for tho 
purpose of considering to what interest the creditor 
ia entitled and for that purpose the principal would 
be considered to be Rs. 1500. The creditor will be 
entitled to have Rs. 2580, plus interest on that 
sum but not exceeding Rs. 1500 and Rs. 1600 
should be considered to be principal for the purpose 
of finding out the maximum interest under sub- 
atih “*1 °* the option that the provisions of 
ub-83, (6) and (6) of 8. 14, Encumbered Estates 
Aot ’ operate solely to limit the amount of interest 


which may be allowed under sub-s. (4) the construc¬ 
tion to be placed on the word ‘principal* for other 
purposes in examining and determining the claims 
under this section being unaffected thereby. 

GHULAM HASAN J—I agree that the answer 
to the question should be in the affirmative. 

BENNETT J. — I agree that the question 
should be answered as proposed, that is, the provi¬ 
sions of sub-ss. (•>) and (6) should be limited to the 
purposes therein referred to. In each sub-section it 
is emphasised that the provision is made for these 
purposes, namely, of ascertaining tho principal 
under cl. (a) of sub-s. (4), this sub-section providing 
that the amount of interest held to he duo on the 
date of the application shall not exceed that portion 
of the principal which may still be found to he due 
on that date. There is nothing whatever in the 
section which to my mind suggests that it is inten¬ 
ded that the word “principal** should be constnicd 
in this restricted sense for any other purpose. The 
explanation appended to sub-s. (5) is clearly intended 
to refer only to that sub-section and cannot operate 
to give the whole section a meaning completely 
different from that which it had before the Expla-» 
nation was added. Two objections to the answer! 
which it is proposed to give have been put forward. 
Tho first is that if it is adqpted tho word “princi¬ 
pal 1 * will have a different meaning for different 
purposes. This is true, but this result is implicit in 
tho language of sub-ss. (5) and (6). The second 
objection is that tho answer proposed will mean 
that interest is allowed on interest. This too is 
true, but it would be the case on the other con¬ 
struction also in respect of interest converted into 
principal or which became part of the principal 
under the express terms of the original contract 
prior to 31st December 1916. And it was presum¬ 
ably considered that the objection was sufficiently 
met by the restriction on interest provided by 
sub-section (4). 


G.N./R.K. 


Answer accordingly . 
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Gholam Hasan and Madeley JJ. 

Sripal Singh — Appellant 

V. 

Maharaj Singh and others — 

Respondents . 

Miso. Appeal No. 64 of 1938, Decided on 9th 
January 1942, against order of Civil Judge, Khcri, 
D/- 13th April 1938. 

(a) Civil P. C. (1908), S. 35 and O. 32, R. 1_ * 
Pleader himself initiating proceedings and 
occasioning costs to his client—Pleaderis liable 
for costs. 

Under S. 35 costs cannot be awarded against a 
legal practitioner os suoh ; but where they havo 
been occasioned by his act or omission under 
ciroumstances in whioh a stranger to the action 
““ ho J iablo » fio may be ordored to pay suoh 
costs. Thcreforo a pleader may bo held liable for 
costa of the proceedings taken by him in appro. 

JSjsys, Si. BBSS £ 

s»“iu. o yr ( p 5 3r*r^ um: ''TA'd ?i 
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and entered into a compromise with the opposite 
party. The compromise was sanctioned by the 
Court as being for minor’s benefit. Subsequently, the 
counsel, engaged to conduct the application by the 
guardian, himself filed an application for review of 
the order passed by the Court on the basis of the 
compromise. The guardian having entered into the 
compromise which was sought to be questioned by 
the pleader by means of the application for review, 
thought it fit to remain behind the scene and the 
pleader put himself forward officiously to secure the 
cancellation of the compromise. The review appli¬ 
cation purported to have been made by the pleader 
personally on his own behalf and not on behalf of 
the minor or the guardian. The grounds set out in 
the application were wholly untenable. The facts 
set out therein clearly showed that they could not 
have been mentioned in the application upon his 
personal knowledge and must have been gathered by 
b him from the guardian : 

Held that the review application by the pleader 
was an abuse of the process of the Court and the 
Court while dismissing the review application was 
perfectly justified in ordering the pleader to pay the 
costs along with the guardian, as the minor could 
not be allowed to sutler for the act of the pleader. 

[P281 C 1,2] 

(b) Costs — Costs ordered against minor’s 
guardian and pleader personally — Pleader 
acquiescing—Appeal by guardian — Guardian 
held could not question validity of orderagainst 
pleader. 

The Court passed an order for costs against the 
pleader personally and the minor’s guardian by 
whom he was engaged for the minor. The pleader 
acquiesced in the order for costs but the guardian 
C appealed : 

Held that it was not open to the guardian in 
appeal to question validity of the order regarding 
the costs against the pleader when he himself had 
acquiesced in it. [P 281 C 1] 

Haider Husain, P. N. Choudhri and II. U. 

Zaidi — for Appellant. 

-V. Wasim — for Respondents. 

JUDGMENT. — The only question that has 
been argued before us in this appeal is that the 
lower Court was not justified in ordering Baba Sri 
Itam a pleader, to pay the costs of the application 
for review filed by him. In order to determine this 
simple question it is necessary to set oat the mate¬ 
rial facts at some length. It appears that Mt. Kan- 
chan Kuar adopted one Ganesh Bakbsh Singh, a 
minor, ns a son on 8 th September 1929, «»*"*£* 
4 death of her husband Sukh Nandan Singh. The 
minor obtained mutation of names in his; favour on 
oaiu Tnnp 1931 in respect of the entire property 

SVsulbSd^ 1 SlSb. on 28 .L 0 .**, MM; 

the minor under the guardianship of one* Sri pa 
Sineh son of Raghunath Singh, applied under b.4, 

Si'S '"jpyfeoSu™ 

the ca=e filed objections on 15th February 1J38, 
d nS 'the adoption of the applicant and claiming 
a two-third share in the proporty loft by the 
deceased Sukh Nandan Singh. On 13th April 1938 
Sripal Singh acting as the guardian of banon 
Bakhsh Singh minor, filed an application before 


A. I. R. 


the Special Judge in which he stated that owing to 
the distance of time it was very difficult to prove by 
oral evidence that Sukh Nandan Singh had granted 
permission to his widow to make the adoption 
He also stated that the wajib-ul-arzes did not sup¬ 
port the custom of adoption by the widow without 
the consent of her husband. Under these circum¬ 
stances the guardian alleged that it was necessary 
to enter into a compromise with the objectors who 
were prepared to give a half share in the entire 
property otherwise two-third share in the property 
will go out of the possession of the minor. Permis¬ 
sion was sought under 0. 32, R. 7, Civil P. C., to 
compromise the case with the objectors. The 
learned Civil Judge passed an order on the same 
day that the proposed compromise was to the bene¬ 
fit of the minor and allowed the guardian to enter 
into the compromise. 

On 28th April 1938, Babu Sri Ram, pleader, 
presented an application under O. 47, R. 1, Civil p. C., j 3 
for review of the order passed by the Special Judge 
on the basis of the compromise. He stated therein 
that the minor had obtained a mutation order in 
his favour from the Court of the Sub-divisional 
Magistrate, who had held the adoption proved, and 
as no appeal had been filed against it, the order 
had become final. It was also stated therein that 
the objectors bad not filed any claim against the 
property of Sukh Nandan Singh in the civil Court 
within time and further that they had not got the 
adoption cancelled within time. He therefore urged 
that the guardian bad acted negligently in compro¬ 
mising the time-barred claim and presenting a false 
petition against the minor depriving him of his 
property, and thus the compromise was not to the 
interest of the minor. In this application Babu Sri 
Ram also gave a pedigree for the purpose of show- 
ing that the minor was entitled to a considerable J 
property of Mt. Chandra Kuar who bad died, as tho 
nearest heir of her deceased husband Aroar Singh 
and that if the compromise was allowed to stand, 
the minor would be deprived of that property. This 
application was followed by another application on 
21st May 1938. by Sripal Singh the guardian. In 
this application Sripal Singh stated that the com¬ 
promise had been obtained from him by fraud and 
that be (Sripal Singh) had no knowledge that the 
claim of the objectors in regard to the property left 
by Sukh Nandan Singh was time-barred. It was 
also stated that the deed of adoption was genuine 
and must be held to prevail as the objectors had 
not taken any step3 to get it cancelled within limi¬ 
tation. He also made a reference to the property 
left by Mt. Chandra Kuar. Paragraph G of this ap¬ 
plication is significant. In this paragraph it was 
stated that he (Sripal Singh) had given.directions h 
and powers to his vakil to file the application and 
so his application was filed late. .. 

The lower Court held that neither of these nppl - 
cations fell within the purview of 9 . 47, R. 1, Civil 
1 >. C. It also held that the application made by the 
pleader was totally misconceived and he had no 
locus standi to make such an apphcation. Before 
the lower Court when asked whether the apphca¬ 
tion had been filed by him personalym ^ 0 '^ 
right or on behalf of tho guardian of the J™?”* 
replied that he had made it on his o'™ th ‘ 
Later, however, he chnnged his pos ill ®“ Qr _ 

objectors’ counsel urged that costs s Id 

ded against the pleader f instructions 

that he had filed the applet on by 

from his client. An app 1 arguments in 

“aw-srs s-jr— 
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application with the consent ot the guardian. Under 
a these circumstances the learned Special Judge con¬ 
sidered it equitable to direct that the costs of the 
application shall be paid jointly by the pleader and 
the guardian. Babu Sri Ram has acquiesced in tho 
order of costs passed against him, but the guardian 
has preferred the present appeal against the said 
order. 

Learned counsel for the appellant in his argu¬ 
ments before us has not questioned the order passed 
against the guardian in regard to costs but has 
urged that the order passed by the learned Civil 
Judge against the pleader personally was illegal and 
unjustified. We do not think that it is open to the 
appellant to question the validity of the order re¬ 
garding the costs against the pleader when he him¬ 
self has acquiesced in it. Apart from this, however, 
iwe are satisfied from the circumstances of this case 
that the order passed against him was not only 
& legal but eminently just and reasonable. Reference 
was made by learned counsel to a Full Bench deci¬ 
sion of the Allahabad High Court in 52 All. G19. 1 
That case does not support the proposition advanced 
that the order against the pleader was illegal. It 
was laid down by the minority of the Full Bench, 
which dissented from the majority on certain other 
questions, that S. 35, Civil P. C., gives power to the 
Court to direct a legal practitioner to pay the costs. 
The words “by whom” as distinguished from "by 
which party,” in S. 35 give a large discretion to 
the Court in the matter of awarding costs and are 
wide enough to cover the case of a legal practitioner. 
There is no justification for the assumption that 
S. 35 is not intended to cover aoy case where the 
act of a legal practitioner comes within tho scope of 
tho term “misconduct” within the meaning of the 
Legal Practitioners and the Bar Councils Acts. 
® The majority of the Full Beuch upon this point 
held that under S. 35, Civil P. C., costs cannot be 
awarded against a legal practitioner as such ; but 
where they have been occasioned by his act or omis¬ 
sion under circumstances in which a stranger to tho 
action can be made liable, he may be ordered to pay 
such costs. 

It follows therefore that a pleader may be held 
liable for costs of the proceedings taken by him in 
appropriate cases, where the costs occasioned to his 
olient are the direct result of tho initiation and pro¬ 
secution of tho proceedings by him. It is quite clear 
to us from tho circumstances of this case that tho 
pleader had no justification whatever for filing the 
application for review. Tho application purports to 
have been made by him personally on his own be¬ 
half and not on behalf of tho minor or the guar- 
j 8 roun ^8 set out in the application aro 

0 wholly untenable, and wo cannot think that tho 
pleader could have been unaware of the hollowness 
of those grounds. The facts sot out therein clearly 
show that they could not have been mentioned in 
the application upon his personal knowledge and 
must have been gathered by him from tho guar¬ 
dian. We aro inclined to think from tho circum¬ 
stances of this case that the guardian having entered 
into the compromise which was sought to bo ques¬ 
tioned by the pleader by means of this application 
for review, ho thought it fit to remain behind the 
scene and tho pleader put himself forward oflaci- 
oualy to secure the cancellation of that compromise. 
Wo do not think that tho pleader acted in good 
faith. On the other hand, wo aro inclined to tho 

I- (*80) 17 A.I.R. 1930 All. 225 : 125 I.C. 477 : 52 
All. 619 : 1930 A.L.J. 402 (F.B.), Sbantanand Gir 
v. Basudevanand Gir. 


view that the application made by him was an 1 
abuse of the process of the Court. We cannot there- s 
fore regard the conduct of the pleader in the least 
commendable and are of opinion that the learned 
Judge of the lower Court was perfectly justified in 
ordering him to pay the costs aloDg with the guar¬ 
dian, as the minor cannot bo allowed to suffer for 
the act of the pleader. It has been brought to our 
notice that after the dismissal of the review appli¬ 
cation the minor under tho guardianship of his real 
mother filed a suit for a declaration that the com¬ 
promise filed by his guardian was null and void and 
was not binding on him. This suit was dismissed 
on 22nd November 1939, and has become final as 
no appeal was filed against it. This appears from 
the copy of the judgment filed by the respondents 
before us which wo have admitted by a separate 
order. The matter has become res judicata between 
the parties and the order of the Court sanctioning 
the compromise which was sought to be reviewed / 
has become final between the parties. We hold 
therefore that tho order passed by the lower Court 
was perfectly justified and dismiss this appeal with 
costs. 

G.N./R.K. Appeal dismissed . 

CPC — 

(a) (’40) Chitaloy, S. 35, Note 9. 

('41) Mulla, S. 35, Page 152 Note “Costs against 
person not a party to suit.” 

(b) (’40) Chitaley, O. 41, R. 33 Note 8. 

(•41) Mulla, O. 41, R. 33 Page 1200 Note “Cases 
to which this rule does not apply.” 
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Agarwal J. 

Dwarka — Appellant 0 

y. 

Abdul Shakur Mochi and others — 

Respondents . 

Civil Revn. Appln. No. 175 of 1941, Decided on 
9th December 1941, for rovision of order of Civil 
Judge, Sultanpur, D/- 28th April 1939. 

Civil P. C. (1908), S. 47 (1) and (3)—S. 47 (3) 
is ancillary to S. 47 (1) and cannot be invoked 
unless case comes under S. 47 (I)—Transferee 
from decree-holder executing decree—Objec¬ 
tion by creditor attaching decree that transferee 
Is not entitled to execute decree does not come 
under S. 47. 

Section 47 (3) is ancillary to S. 47 (1) and cannot 
bo invoked unless tho caso is governed by S. 47 (1). 
Where tho transferee from the decree-holder exe- ft 
outes the decree, an objeotion by the creditor who 
has attached the decree that tho transferee is not 
entitled to executo the decreo as tho sale in his 
favour was fictitious cannot bo raised under S. 47 
as tho question is not between the parties to tho 
suit: (’18) 6 A.I.R. 1918 Sind 63 ; (’33) 20 A.I.R 
1933 Bom. 396 ; (’32) 19 A.I.R. 1932 Pat. 829 and 
C36) 23 A.I.R. 1936 Lab. 116, Ret. on; (*16) 8 
A.I.R. 1916 Cal. 471, Not approved . [P 282 C 2] 

P. N. Ohaudhari — for Appellant. 

Ali Mohammad — for Respondent 1. 

JUDGMENT. — This is an exeoution of decreo 
appeal against the judgment and decree passed by 
the Civil Judgo of Sultanpur upholding the order 
lassed by the Munsif of that place. One Salig Ram 
obtained a deoree against Sri Tbakurji on 27th 
November 1934. He transferred tho deoroo to tho 
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present appellant, Dwarka on 29th November 1934. 
a Bisheshwar Ram and Ghazi Din had decrees 
against Salig Ram. On 30th November 1934, they 
applied tor execution of those decrees by attach¬ 
ment of the decree obtained by Salig Ram. The 
decree obtained by Salig Ram against Sri Thakurji 
was attached on 21st December 1934. Then Bishe- 
.-hwar Ram and Ghazi Din transferred their decrees 
to the respondent Abdul Shakur by means of two 
sale deeds one dated 13th January 1937, and 
another dated 20th May 1937. Dwarka applied for 
the execution of the decree on 20th December 1934. 
The execution case was consigned to records on 3rd 
August 1935. The original decree was modified in 
appeal on 12th October 1935. Dwarka again ap¬ 
plied for execution of the decree on 27th May 1937. 
Abdul Shakur then preferred an objection under 
S. 47, Civil P. C., to the effect that the sale by 
Salig Ram in favour of Dwarka was fictitious. 
b Dwarka pleaded that the objection was not main¬ 
tainable under S. 47, Civil P. C., and Abdul Shakur 
being a transferee of Bisheshwar Ram and Ghazi 
Din was also denied. The learned Munsif framed 
the following five issues : 

1. Is the application maintainable under S. 47, 
Civil P. C.? 

2. Is the opposite party a transferee of the decree 
in question ? 

3. Is the transfer in favour of the opposite party 
fictitious and fraudulent ? 

4. Is the opposite party not entitled to execute 
the decree in question ? 

5. Is the objector a transferee from Bisheshwar 
Ram and Ghazi Din as alleged ? 

He held that the objection was maintainable 
under S. 47 and the salo in favour of Dwarka was 
fictitious and fraudulent. He also held that the 
c sale deeds in favour of Abdul Shakur were proved. 
Ho allowed the objection of Abdul Shakur and re¬ 
jected the execution application of Dwarka. Dwarka 
went in appeal to the District Judge aud the Civil 
Judge to whom it was transferred dismissed the 
appeal. He has now come up in second appeal and 
it hsa been argued before me that the objection of 
Abdul Shakur was not maintainable under S. 47, 
Civil P. C. The learned Munsif relying on 32 I. C. 
524 1 held that the objection was maintainable 
under S. 47, Civil P. C. The question is whether 
an attaching creditor of a decree is entitled to raise 
an objection that Dwarka the purchaser of the 
decree is not entitled to execute it. Reliance is 
placed on cl. (3) of S. 47, Civil P. C. It runs thus : 

“Whero a question arises as to whether any 
person is or is not a representative of a party such 
question shall for the purposes of this section be 
d determined by the Court.” 

Clause (1) of this section provides : 

‘'All questions arising between the parties to the 
suit in which the decree was passed or their rcpre. 
sentatives and relating to the execution, discharge 
or satisfaction of the decree shall be det . or “‘ ne *'’ J 
the Court executing the decree and not by a sepa- 

"llew the question is whether Dwarka the pur- 
chaser of the decree is entitled to execute it The 
question is between him and Abdu Shakur who 
has purchased the decrees of Bisheshwar Bam and 
Ghazi Din. It was held in the case e.tcd hy the 
Munsif (32 I. C. 5241) that sub-s (3) of S. 47 is 
independent of sub-s. (1) and therefore the question 
as to whether one or other person is a representa- 

1. (’16) 3 A. I. B. 1916 Cal. 471: 32 I. C. 524: 20 

C. W. N. 679, Mohini Mohan v.SurendraChandra. 


case was 

n that c 
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tive of a party comes within S. 47. This 
expressly dissented from in 43 I. C. 165 2 t. 
case it was held that S. 47. Civil P. C., does'not^ 
cover questions between a party and that party's 
representative that is the decree-holder and his 

rj“i^ f i! r f?'.u The 1 Bornbay High Court ia 57 Bom. 
0413 held that S. 47, Su b- S . (3), Civil P. C„ must 

be read as ancillary to sub-s. ( 1 ) and only comes 
into operation when there is a question arising 
between the parties to the suit or their represented 
tives relating to the execution, discharge and satis¬ 
faction of the decree and it does not apply to a case 
in which the question is between rival representa¬ 
tives of one party, the other party Laving through¬ 
out disclaimed any interest in the question. The 
Patna High Court held in A. I. R. 1932 Pat. 329‘ 
that questions in dispute between two persons who 
claimed to be the legal representatives of a person 
who was a party to the suit does not attract the 
provisions of S. 47 us the dispute was not between / 
the parties who wore opposed to each other in the 
suit. The Lahore High Court in A. I. R. 1936 Lah. 
110 6 held that sub-s. (3) of S. 47 is ancillary to 
sub-s. (I) and cannot be invoked unless the case is 
governed by sub-s. (1). It was also held that S. 47 
is not applicable to a dispute confined to the repre¬ 
sentatives of one party to an application in execu¬ 
tion. The view taken in 32 I. C. 524* has not been 
followed by tho Bombay and PAtna High Courts 
and also by the Judicial Commissioner of Sind in 
43 I. C. 165.2 The question is not between the par¬ 
ties to the suit. It is as to who is the representative 
of the decree-holder. This question is not covered 
by S. 47, Civil P. C., and hence the learned Munsif 
had no jurisdiction to decide it. 

It may bo argued that as it was not a case 
covered by S. 47 no appeal lies to this Court but I 
take up this case in revision and hold that the J 
Munsif had no jurisdiction to entertain the objec¬ 
tion of Abdul Shakur. I, therefore, set asido tho 
order of the Munsif and the lower appellate Court 
and disallow the objection made by Abdul Shakur. 
This will not affect the right of Abdul Shakur to 
prevent the execution of the decree by Dwarka in 
any other way open to him. As it has been held by 
both the lower Courts that the salo in favour of 
Dwarka was fictitious and the point on which the 
application succeeds not having been taken in tho 
lower appellate Court, I make no order as to costs. 

Order set aside . 


G.N./R.K. 


11 


2. (’18) 5 A. I. R. 1918 Sind 63 : 43 I. C. 165 
S L. R. 74, Khan Mahomed v. Chellaram. 

3. ('33) 20 A.I.R. 1933 Bom. 396 : 146 I. C. 336 : 
57 Bom. 641 : 35 Bom. L. R. 609, Vcnubai Gura- 
charya v. Damodar Yyasarao. 

I. ('32) 19 A.I.R. 1932 Pat. 329 : 140 I. C. 97 : 13 
P L. T. 557, Abdul Matin v. Bibi Ilaraidan. 

>. ('36) 23 A. I. R. 1936 Lah. 116 : 158 I. C. 521 : 
37 P. L. R. 699, Sundar Das v. Bishan Das. 

p # Q _ 

(■•40) Chitaley, S. 47 N. 27 l>t. 2a. 

(•41) Mulla, S. 47 Pago 196 Pt. (e). 
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A. I. R. (29) 1942 Oudh 283 

Agarwal and Madeley JJ. 

Hari Saran Das — Applicant 

v. 

Harkishan Das — Opposite Parly. 

Privy Council Appeals Nos. 7 and S of 1911, 
Decided on 20th January 1942, for leave to appeal 
to His Majesty in Council. 

(a) Civil P. C. (1908), S. 109 (a)—Words 
• final order” in S. 109 (a)—Meaning—Order 
that certain party is entitled to be substituted 
in place of deceased party in suit is not final 
order. 

An order is not a final order within the meaning 
of S. 109 (a) unless it finally disposes of the rights 
of the parties in relation to the suit : (‘39) 26 
A. I. R. 1939 Oudh 224 ; (‘20) 7 A. I. R. 1920 P. C. 
86 and (’33) 20 A. I. R. 1933 P. C. 58, Bel. on. 

[P 284 C 2) 

An order diciding that a certain party is entitled 
to be substituted in place of a deceased party iu the 
suit and also in the application for mesne profits 
by that deceased party canuot be said to have 
decided the rights of the parties and hence is not a 
final order within the meaning of S. 109 (a). 

(P 284 C 2] 

(b) Civil P. C. (1908), S. 109 (c)—Case when 
can be certified as fit for appeal under S. 109 (c) 
stated — Agreement settling dispute between 
claimants of deceased mahant—Question whe¬ 
ther construction put by High Court on agree¬ 
ment is correct or not is not question of public 
importance. 

A case can be certified to be a fit one for appeal to 
His Majesty in Council under S. 109 (c) only when 
it is of considerable importance and the principle 
whon finally decided by the Privy Council would 
be of benefit not only to the parties to the case but 
to the public generally : (‘39) 26 A. I. R. 1939 Oudh 
224 and (’40) 27 A. I. R. 1940 Oudh 378, Rel. on. 

[P 284 C 2] 

The question whether the construction put by 
the High Court on an agreement settling the dis¬ 
putes between the claimants of a deceased mahant 
in respect of the properties left by him is correct 
or not will not be of any benefit to the publio 
generally and therefore it cannot bo said to be a 
question of publio importance. [P 284 C 2] 

(c) Precedent—Privy Council—Obiter is en¬ 
titled to greatest weight. 

Even obiter dicta in Privy Council decisions are 
entitled to the greatest weight. [P 285 C 1] 

(d) Civil P. C. (1908), S. 109 (c) — Question 
not of public importance—Leave may be granted 
under S. 109 (o) only in special cases In which 
disputed matter cannot be valued in money. 

When the question involved is not of publio ira- 
portance leave to appeal can be granted under 
b. 109 (c) only in speoial cases in which the matter 
in dispute cannot be valued in money. When the 
question is only of mesne profits it cannot be said 
that it cannot be estimated in terms of money : 23 
AH 227 (P.C.) and (’21) 8 A. I. R. 1921 P. O. 25, 
on • [P 285 0 1, 2] 

B. P, Afisra and M. TFasim — for Applicant. 

Niamatullah, Qanga Dayal Khare and Karla 

Krishna — for Opposite Party. 
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ORDER. —These are two applications for leave 
to appeal to His Majesty in Council. The facts 
giving rise to these applications are as follows : 
There is in the city of Lucknow a shrine to the 
mahant of which valuable talaqdari and non- 
talaqdari property and certain other property move- 
able and immovable belong. Sant Rain Das was 
the mahant of the shrine. He died on 8th January 
1922, Three persons claimed his property. The 
present applicant Hari Saran Das was one of them. 
The two other claimants were Har Narain Das and 
the mother of Sant Rain Das. There was an agree¬ 
ment dated 20th January 1922 by which the 
claimants settled the dispute. The relevant portions 
of that agreement are ; (1) The first party Mahant 
Har Narain Das was to remain owner and in 
possession of the immovable property, talnqdari 
and non-taluqdari for his life-time without the 
power of transfer in any form. (2) After the death 
of Mahant Har Narain Das, the first party, Satgur 
Prasad the third party who is also called Baba 
Hari Saran Das shall own and possess the entire 
moveable and immovable properties, taluqdari and 
non-taluqdari. (3) As to the moveable property it 
has been settled that Mahant Har Narain Das the 
first party shall be the owner of the whole except 
the following property.” 

In 1924 Mahant Har Narain Das executed a deed 
of relinquishment dated 25th November 1924, in 
favour of Hari Saran Das whereby the whole of the 
properties were released to Hari Saran Das on 
certain terms. Under this agreement Hari Saran 
Das in addition to the immovable property obtain¬ 
ed possession of the cash in the banks and State 
treasuries together with the proceeds of War Bonds 
and other moveables. Mahant Har Narain Das 
brought a suit No. 1 of 1927 against Hari Saran 
Das impugning the agreement dated 25th November 
1924, on the ground that it had been obtained from 
him by fraud and undue influence. Tho suit was 
decided by a learned Judge of this Court and tho 
plaintiflgot a decree for possession of the immovable 
properties and the cash and moveables of Sant Rain 
Das, the value of which was fixed at Rs. 1,83,000. 
The plaintiff was further held to be entitled to 
mesne profits from the date of the agreement. 
There was an appeal to a Bench of this Court and 
it was held that tho plaintiff was ontitled to mesno 
profits not from the date of the agreement but from 
the date of the suit. There was a further appeal to 
tho Privy Council and the judgment of tho first 
Court in regard to mesne profits was restored. 

Har Narain Das obtained possession of the im¬ 
movable property and also applied for execution of 
the deoree for Rs. 1,83,000 by attachment and*sale 
of Hari Saran Das's intorest in tho property as re¬ 
mainderman. Hari Saran Das filed an objection 
which was disallowed by tho Civil Judge. He then 
filed an appeal to this Court and during the pen- 
dency of the appeal, Har Narain Das died. The ap¬ 
pellant Hari Saran Das filed an application that by 
reason of the death of Mahant Har Narain Das his 
rights in the decree for mesne profits and cash 
passed in his favour and that it might be decided 
that he was tho representative of Har Narain Das 
and that Har Kishon Das who claimed to be his 
legal representative had no right. Har Kisben Das 
on the othor hand claimed to be entitled to the pro¬ 
perty of Mahant Har Narain Das on tho basis of a 
will executed in hl9 favour and ho being his ohola 
This Court hold that on the death of Mahant Har 
Narain Das his rights in the entire property both 
moveablo and immovable passed to Hari Saran 
Das and therefore the deoreo passed in favour of 
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Har Narain Da' could no longer be executed since 
the rights oi the original decree-holder had passed 
along with the rest of the property to the judg¬ 
ment-debtor. There was an appeal to the Privy 
Council and their Lordships held that the sum of 
Rs. 1.83,000 passed to the legatee or legal heir of 
Har Narain Das and not to Hari Saran Das. The 
case was remanded by the Privy Council for deci¬ 
sion on some points. 

After the decision of the Privy Council that the 
plaintiff was entitled to mesne profits from the 
date of the agreement and not from the date of the 
suit, Har Narain Das applied for ascertainment 
of mesne profits. Har Narain Das died during the 
pendency of that application and Har Kishen Das 
claimed to be his chela and legatee and applied to 
be substituted in his place. That application was 
opposed by Hari Saran Das, the remainderman. 
Har Kishen Das also applied in the suit itself that 
b he be substituted in place of Har Narain Das. Both 
applications were allowed. Hari Saran Das filed 
two appeals from these two orders allowing the ap¬ 
plication of Hari Kishen Das to be substituted in 
place of Har Narain Das and they were disposed of 
by a Bench of this Court of which one of us was a 
member. Both the appeals were dismissed on 14th 
January 1941. These two applications are for leave 
to appeal from these two orders. The learned 
Counsel for the applicant contends that he is en¬ 
titled to get the leave applied for under the provi¬ 
sions of S. 109 (a) and (c), Civil. P. C. Section 109 
runs thus : 

“Subject to such rules as may from time to time 
be made, by His Majesty in Council regarding 
appeals from the Courts of British India, and to 
the provisions hereinafter contained, an appeal 
shall lie to His Majesty in Council (a) from any 
C decree or final order passed on appeal by a High 
Court or by any other Court of final appellate juris¬ 
diction. (b)-(c) from any decree or order 

when the case as hereinafter provided, is certi¬ 
fied to be a fit one for appeal to His Majesty in 

Council.'* , . 

It is conceded that the orders passed in appeal by 
this Court do not amount to decrees. The next 
question is whether these orders are final orders. 
These words were interpreted by their Lordships of 
the Judicial Committee in 47 I.A. 1241 and it was 
held that an order is final if it finally disposes of 
the rights of the parties. This case was referred to 
bv their Lordships of the Judicial Committee in 
another case 60 LA. 762 an d the following observa¬ 
1 “Lord Cave in delivering the judgmen of the 
Board 47 I.A. 124» laid down as a result 
d mination of certain cases decided > n ‘ he English 
Courts that the test of finality is whether the,order 
•finally disposes of the rights of the par ■«=. and 
he held .hat the order then under 
finally dispose of those rights but left then. to be 
determined by the Courts in the ordinary way It 
should 1* noted that the appellate Court in India 
was of opinion that the order it had made went to 
the root of the suit, namely, the jur.sdic.ion of^ho 

first Court to entertain if, a " d ' T. and the 
son that the order was thought to be final and the 

1. (’20) 7 A.I.B. 1920 P.O. 86 : 56 I-g 8 ®**,* 7 
i oio • 17 T A l*>4 : *14 o.L.i*. aji 
B amchand Manjimal v. Goverdhandas Vishindas 

2^r83) C 20^fi R- 1933 P.C. 58 : 142 I.C. 328 : 60 
i.A 76 : 11 Bang. 58 (P.C.), Abdul Rahman v. 
D. K. Cassim <fc Sons. 
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certificate granted. But this was not sufficient. The 
finality must be a finality in relation to the s a j t 

If , af , ter , the ° rder suit is still a live suit in 
which the rights of the parties have still to be de 
ter mined, no appeal lies against it under S. 109 (a) 
of the Code.*' ' ' 

Following the last case, it was held in a case 
between these very same parties by this Court in 
1939 O. A. 56$* that an order of an appellate Court 
is not a final order within the meaning of S. 109(a) 
unless it finally disposes of the rights of parties in 
relation to the suit and consequently no appeal lay 
from an order under O. 41, R. 23 reversing a decree 
which dismisses a suit upon a preliminary point 
and remanding the suit. In this case what has been 1 
decided by this Court is that Har Kishen Das, the 
opposite party, is entitled to be substituted in the 
suit brought by Har Narain Das against Hari Saran 
Das, the present applicant and also in the applica¬ 
tion for ascertainment of mesne profits. The rights / 
of the parties have not yet been decided and we are 
therefore of opinion that no final order has been 
passed by us. The next point is whether the case 
comes under S. 109 (c). It was held in 1939 0. A. 
56S 5 mentioned above, that a case can be certified 
to be a fit one for appeal to His Majesty in Council 
under cl. (c) of S. 109 only when it is of considera¬ 
ble importance and the principle when finally deci¬ 
ded by the Privy Council would be of benefit not 
only to the parties to the case but to the public 
generally. The cases of the Allahabad, Madras and 
Calcutta High Courts have been cited in this judg-| 
ment in support of that view. The same view was 
also taken in 1940 O. A. 603.* We have to see whe¬ 
ther the decision of the principle involved in this 
case would benefit the public generally. The grounds 
on which the applicant wants to appeal are given in 
para. 9 of his application and one of the grounds is: 

‘.That on the construction of the family arrange¬ 
ment dated 20th January 1922 and the estate con¬ 
ferred on Har Narain Das it ought to have been 
held that Har Narain Das’s interest in the decree 
in question ceased on his death and the said decree 
became part of the estate vested in the applicant. 

Another of the grounds is : 

“That on the facts and circumstances appearing 
in the case it ought to have been held that Mabant 
Har Narain Das was not competent to bequeath tbe 
decree for mesne profits, which had not been deter¬ 
mined and realised by means of tbe will dated tb 
December 1931 " 

^Whether the construction put by this Court on| 
the agreement of 1922 is correct or not will not tie 
of any benefit to the public generally and so it can¬ 
not be said that any question of public importance 
is involved. In fact the point deciding that the 
mesne profits would pass to the heir of Har Narain 
Das and not to the remainderman, the present 
applicant, Hari Saran Das. has been decided b> 
their Lordships of the Privy Council in the appeal 
from the decision of this Court that the decree for 
Rs. 1,83,000 passed in favour of Har Narain Da 
could not he executed after his 5 »‘h agarnst Har 
SaAn Das. This decision of this Court '« re ?£ 
in A. I. P.. 1934 Oudh 337, 6 and that of the Privy 

3. (’39) 20 A.I.R. 1939 Oudh 224 : 182 ^.C. 1007 : 

14 Luck. 675 : 1939 O.W.N. 659 : 1939 O.A. 56.. 
Hari Saran Das v. Har Kishen Das. . . 

Musaheb Khan v. Raj Kumar Bakshi. 
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Council is reported in 1938 O.W.N. 138.6 Both this 
a Court and the Privy Council have dealt with the 
question of mesne profits. This Court held that the 
rents and profits of an estate are incidents of that 
estate and they must go with the estate and hence 
when a person has only a life interest in an estate 
his interest in the rents and profits of that estato 
must be taken to be the same. Their Lordships of 
the Privy Council made the following observation 
about the decision of this Court : 

“Their Lordships cannot accept the views of the 
Chief Court as to the nature of a life estate in im¬ 
movable property; they observe no merits in the 
novel doctrine that a tenant for life of immovables 
has only a limited interest in the rents and profits 
which have accrued in his lifetime and is not com¬ 
plete owner thereof. With great respect to the 
learned Judges, their Lordships consider that the 
cases cited in support of their opinion have been 
w misapplied to the agreement in the present case.** 

It has therefore been clearly decided by their 
Lordships of the Privy Council that the mesne pro¬ 
fits decreed in favour of Har Narain Das passed to 
his heirs and not to Hari Saran Das. The learned 
.'counsel for the applicant has argued that the deci¬ 
sion of the Privy Council is obiter dictum because 
tho question before them was only in respect of the 
sum of Rs. 1,83,000. The point was discussed by 
this Court and the Privy Council and tho decision 
of the Privy Council if not actually binding on tho 
parties is entitled to the greatest weight. We are of 
opinion that no question of public importance is 
involved. The learned counsel for the applicant has 
relied on two cases of the Privy Council to show 
that tho leave to appeal should bo given even when 
the question involved is of private importance. The 
first case is 28 I. A. 117 The following observation 
c was made by Lord Hobhouse ; 

“It i9 true that by Ss. 595 and 600 (of the old 
Code of Civil Procedure, No. 14 of 1882) an appeal 
may be granted if the High Court certifies that the 
caso is fit for appeal ‘otherwise’, i. e., when not meet¬ 
ing tho conditions of S. 595 (corresponding to 

5. 109 (a)). That is clearly iutended to meet special 
cases — suoh, for example, as those in which tho 
point in dispute is not measurable by money, though 
it may bo of great public or private importance.” 

The other case relied on is 48 I. A. 31.® In that 
case it was observed by their Lordships of the Privy 
Council that the provisions of S. 109 (a) do not 
cover the whole of tho grounds of appeal because it 
i3 plain that there may bo certain cases in which it 
is impossible to define in money valuo the exaot 
character of the dispute, there being for example 
questions relating to religious rights and ceremo- 
nies, to caste and family rights or such matters as 
the reduction of the capital of companies as well as 
questions of wide public importance in which tho 
subject-matter in dispute cannot be reduced into 
actual terms of monoy. What we understand from 
these two cases is that when the question involved 
is not of public importance, leave to appeal can be 
granted under 8. 109 (c) only in special cases in 
which the matter in dispute cannot bo valued in 
money. Here the question is only of mesne profits 

6. (’38) 25 A.I.R. 1938 P.G. 98.: 173 I. C. 412 : 32 
S.L.R. 401 : 1938 O.W.N. 138 (P.C.), Har Kishon 
Das v. Satgur Prasad. 

7. (*02) 23 All. 227 : 28 I.A. 11 : 7 Sar. 825 (P.O.), 
Banarsi Parshad v. Kashi Krishna Narain. 

8. (’21) 8 A. I. R. 1921 P. C. 25 : 60 I. O. 85 : 44 
Mad. 293:48 I.A. 31 (P.O.), Radha Krishna Ayyar 
v. Swaminatha Ayyar. 
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and it cannot be said that it cannot be estimated in 
terms of money. The point is quite simple.. Har « 
NarAin Das was the person entitled to possession of 
the property. He was deprived of its possession by 
the present applicant who got a fraudulent deed 
executed by him. That deed was set aside and it was 
held that Hari Saran Das was in wrongful posses¬ 
sion and Har Narain Das was entitled to the profits 
wrongfully realised by him. The possession of Hari 
Saran Das was just like that of any other trespas¬ 
ser. The rights of Har Narain Das to these profits 
passed on his death to his heir and there is no rea¬ 
son why Hari Saran Das should not pay those pro¬ 
fits to the heir. The case is distinguishable from 
one where the profits have not been realised from 
the estate. In this case the profits have been 
realised by Hari Saran Das who was not entitled to 
do so. The decision of the Privy Council that the 
heir of Har Narain Das is entitled to execute the 
decree for Rs. 1,83,000 is binding on the parties / 
and there is no reason to distinguish that part of 
the decree from the decree for mesne profits. Wo 
have discussed two grounds which the applicant 
proposed to take in the appeal. The other two are: 

“That in view of tho agreement and what hap¬ 
pened at the gaddinashini and the conduct of 
Mahant Har Narain Das after the agreement it 
ought to have been held that Mahant Har Narain 
Das nominated tho applicant os his successor and 
was therefore incompetent to appoint the opposite 
party as his chela or execute any will in his favour”, 
and 

“That the decision of their Lordships of tho 
Judicial Committee relating to Rs. 1,83,000 has no 
relation to the facts of the prescut case.” 

The former ground is about a finding on a ques¬ 
tion of fact and it cannot be said that this matter g 
is of any publio importance. As to the latter we have 
already observed that we see uo reason to distinguish 
tho cose of Rs. 1,83,000 from that of mesne profits 
so far as the right of the heir of Har Narain Das to 
recover them from Hari Saran Das is concerned. We 
may also observe that tho applicant is not in any 
way prejudiced by reason of his applications being 
refused. The mesne profits are said to bo of consi¬ 
derable valuo amounting to lakhs and if when the 
matter is finally decided and if tho profits aro found 
to be more than Rs. 10,000 he will most probably 
have a right of appeal as a matter of right. We seo 
no reason to grant the leave applied for in either of 
the two cases. It rather appears that they havo 
been made with a view to delay the ascertainment 
of mesne profits. We accordingly dismiss both tho 
applications with costs. 

G.N./R.K. Applications dismissed. ^ 

C. P. C. — 

(a) (*40) Chitaley. S. 109 N. 4 pts. 6 and 15. 

(’41) Mulla, S. 109 Puge 387 pt. (y); Pago 388, 

pt. (v). 

(b) *40) Chitaley, S. 109 N. 10 pts. 9, 10 and 51. 

(’41 Mulla, S. 109 Page 331 pt. (o). 

(c) »40) Chitaley, Pre. N. 15 pt. 15. 

(d) *40) Chitaley, S. 109 N. 10 pt. 4. 

(’41 Mulla, S. 109 Page 390 pt. (w). 
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Bennett and Madeley JJ. 

ITari Saran Das — Defendant _ 

Appellant 

v. 


Tewari Bhacjwat Prasad and others , 
Plaintiffs and another , Defendant — 

Bespondcnts. 

Second Appeal No. 158 of 1937. Decided on 19th 
December 1941, against order of Civil Judge, Unao, 
D/- 22nd December 1936. 

Civil P. C. (1908), S. 11, Expl. 4 — Claim to 
certain land in previous suit based on custom 
of dhardhura — Claim negatived — Decision 
does not operate as res judicata in subsequent 
l suit in which title is claimed on other basis — 
Section 11, Expl. 4 held not applicable. 

Where the title of a person which has been the 
subject of litigation has been the same throughout, 
that is to say, propreitary title, but the basis of the 
title involved in each suit has been different, the 
decision in the previous suit cannot operate as res 
judicata in the subsequent suit. [P 288 C 1] 

Consequently, where in the earlier suit the ques¬ 
tion for consideration was whether the person had 
obtained title to a certain area of land by virtue 
of the dhardhura custom and his claim to have 
done so was negatived there being no decision that 
he had no title to the land on some other basis no 
such question having arisen for decision, the deci¬ 
sion cannot operate as res judicata in a subsequent 
suit in which the person claims title to the land on 
c some other basis (previous title). The same ques¬ 
tion cannot be said to have been directly and sub¬ 
stantially in issue in each case : 19 Cal. 159 (P.C.); 
15 Cal. '800 (P.C.) ; 42 C.W.N. 560 and (*31) 18 
A.I.R. 1931 Lab. CIO, Bel. on ; Case law referred . 

[P 288 C 1] 

Section 11, Expl. 4 can have no application as the 
person in previous suit could not have claimed the 
land on the basis of his previous title such claim 
being inconsistent with his claim by virtue of the 
custom of dhardhura. [P 287 C 2] 

M. Wasim and B. P. Misra — for Appellant. 


E. D. Chandra and R. K. Srivastava — 

for Respondents. 

JUDGMENT. — This second civil appeal 
arises out of a suit for possession of katri land 
situated in the valley of the Ganges where that 
river flows between the districts of Cawnpore am 

Unao. The original plaintiff, R. B. Pt. 

Prasad Tewari, is now dead. He ^represented 

in this appeal by the Collector of Cawn pore as 

Manager of the Court of Wards in charge ^ the 
estate of his minor sons, and also by his widow who 

is their guardian. Pandit Balbhaddar PrasadTewan 
sued as proprietor of the village Katn Khe^ra 
Kachhar in the Cawnpore district. The defendant, 
Bhaiya Hari Saran Dass, was sued as P r opnetor of 
two villages, Mirzapur and Rautapur, on the otL. 
side of the river in the Enao district. 

The main question for consideration in the suit 
was whether the question of the rights of the 
parties in the land in suit had ^ eu . co , n . c l u ^^J 
previous litigation which was terminated 
ment of the Court of the Judicial 

Oudh in 1922. The judgment is reported and the case 


Bhagwat Prasad A. I. R. 

is cited as 9 O.L.J. 518.1 The Munsif who tried the 

Annl he \ d ., lh . a , t tbe P^ociple of res judicata did not e 
apply while the Civil Judge on appeal from that de- 
cision came to the contrary conclusion. Mahant 
bant Rain Dass, the plaintiff in the earlier cac e 
was the predecessor-in-interest of Har Naraiu 
tbe respondent in the appeal before the Court 
of the Judicial Commissioner in 1922, and of the 
defendant in the present case. In 1919 he instituted 
a suit for possession of a much larger area of katri 
land, founding his title to it upon the custom of 
dhardhura. He admitted that the defendant in tlio 
earlier suit, that is Pt. Balbhaddar Prasad Tewari,^ 
the plaintiff in the present suit, had previously been 
proprietor of the lund. This earlier suit was dis¬ 
missed upon the finding that the mahant had not 
established his title on the basis of the custom 
alleged, but in mutation proceedings the Board of 
Revenue passed an order which did not recognise 
the rights of Pt. Balbhaddar Prasad Tewari in the / 
whole area involved in that suit, and it was on ac¬ 
count of this decision by the Board of Revenue that 
the present suit was brought by him, the cause of 
action, according to the plaint, being the decision 
of the Board of Revenue in the mutation pro¬ 
ceedings. 

In the suit now under consideration the Munsif 
found that the land in suit was included in the 
land formerly in suit, but was nevertheless of opi¬ 
nion that the principle of res judicata did not 
apply. He dismissed the suit on the finding that 
the land had been included in the earlier suit by 
mistake, having belonged to and having been in 
possession of the Unao proprietor from before, and 
that it was distinct from the land to which alone 
the custom of dhardhura could have applied, if it 
applied at all. On the view that the principle of res 
judicata applied the first appellate Court decreed 7 
the 6uit. 

To appreciate the arguments which have been 
advanced in this appeal it is necessary to examine 
first of all tho facts and circumstances of the 
earlier suit. That suit was brought originally to 
obtain possession of an area of 2470 bighas on the 
allegation that in consequence of a change in the 
course of tho river that area, which had previously 
formed part of Katri Khewra Kachhar, had been in¬ 
cluded in Katri Mirzapur and Katri Rautapur, the 
deep stream of the river determining the boundary 
under the dhardhura custom. There was a verifica¬ 
tion of the area by an amin who reported that the 
actual area involved in the suit was very much 
larger. The plaint was amended in accordance with 
bis report and the suit was decreed in the lower 
Courts for an area of 2956 bighas odd. This decree 
was set aside and the suit dismissed by the Judicial 
Commissioner’s Court in second appeal. It appears 
that mutation was effected on tho decree passed by 
the lower Courts in favour of the plaintiff, and that 
when the decree was set asido by the Judicial Com¬ 
missioner’s Court the question arose what 
should be recorded in the name of the of 

the village of Katri Khewra Kachhar. W«' 
here that the record shows that violent fluctuations 
in the area of the land in the locality occur;annually 
as land in one place is inundated and ernorg 
another, and it appears that when toqjrt*' « 
mutation arose on the n ^“4‘. c, u Q -jj which had 

Dass. 
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awarded by the lower Courts was no longer in exis- 
a tcnce. In the course of these mutation proceedings 
it was discovered that a considerable area of katri 
land had been previously recorded in the name of 
the proprietor of Katri Mirzapur and Katri Rautapur 
the area in the caso of the first village being 206 
bighos odd and in the case of the second village 534 
bighas odd. It was assumed that thecivil suit could 
not have related to land formerly owned by and in 
the possession of the Unao proprietor, hissuit being 
brought against the Cawnpore proprietor on the ad¬ 
mission that the land in dispute was in the latter’s 
possession, and that it was merely by virtue of the 
custom of dhardhura that the Unao proprietor had 
become entitled to it. Consequently, the Board of 
Revenue held that the Unao proprietor's rights in 
what had previously been recorded in his namo 
should be safeguarded, and that the Cawnpore pro¬ 
prietor should be allowed only the balance left over, 
b The Board accordingly ordered that out of the total 
area of 2956 bighas odd areas of 206 bigbas odd of 
Katri Mirzapur and of 554 bighas odd of Katri 
. Rautapur should be recorded in the name of Bhaiya 
Hari Saran Dass and the balance in the name of 
Pt. Balbhaddar Prasad Tewari. It was stated in the 
order of the Board of Revenue, which is dated 30th 
July 1927, that the area for which thosuithad been 
brought had presumably changed as a result of the 
action of the river, but it was presumed that the 
Katri Mirzapur and the Katri Rautapur areas must 
have remained intact. It was thought improbable 
that any of this land had been lo9t by diluvion, as 
the land of the other party, which had formed be¬ 
tween it and the river, would act as a protection. 
Wo may say here that there appears to bo little 
justification for this presumption, since the record 
shows that the katri land of these villages also 
C varies considerably in area from year to year, par¬ 
ticularly in the case of Rautapur, on both sides of 
which the river flows. 


The suit now under consideration was brought bj 
Pt. Balbhaddar Prasad Tewari to recover possession 
of a part of the land which, under the orders of the 
Board of Revenue of tho year 1927, had been 
mutated in tho namo of Bhaiya Hari Saran Das. 
As tho suit was originally brought, Pt. Balbhaddar 
Prasad Tewari asked for an area of 137 bigha 3 odd 
of an area of 206 bighas odd of Katri Mirzapur and 
for an area of 292 bighas odd out of an area of 554 
bighas odd of Rautapur. He stated in his plaint 
that only these smaller areas “remained.” The 
defendant objected that it was not clear what was 
meant by this expression, and the plaintiff eventually 
explained that ho had received the balance in settle- 
ment proceedings of the year 1340 Fasli. This was 
a not admitted by the defendant. 

There was a verification of the land in dispute in 
the present case by a Commissioner who roported 
that the area of Katri Rautapur in dispute was only 
91 bighas odd and the plaintiff amended his plaint 
accordmgiy The trial Court found that the land in 
suit was included in the area givon in tho amended 

PJ, tho ,er case - but also found that some 
500 bighas of this area had been inoluded in that 

*, r 1 G ? !i >y ., n V 8tak ®» tho a ™ in having incorrectly in- 
oluded that portion of tho katri land of Mirzapur 

^ in P 0536331011 of the 
mahaot from before. The lower appellate Court did 

not consider this question, presumably considering 

it irrelevant. The Munsif was of opinion that the 

thu C i P -! ? f Judicata did “Ot apply in view of 

S^ Stak , e * X V? 0 ^ rller 8uit the P ,ftin *iff had 
claimed only such land as could have bocome only 


his property under the dhardhura custom; there wa~ 
no need for him to claim land recorded in his namo c 
and in his possesion. Consequently, this land could 
not have been the subject-matter of the litigation 
between the parties in the years 1919-1922. It only 
appeared to be such because the plaintiff in that 
suit had accepted without question the area reported 
by the amin and amended his plaint accordingly. Ia 
first appeal tueCivil Judgcaccepted the finding that 
the land in st;it was included in the previous case 
and held that as it was included the principle of 
res judicata applied and that the question of title 
could not be agitated again. He was of opinion that 
the question of Balbhaddar Prasad Tewari's title 
was material to the earlier suit and that the ques¬ 
tion of the dhardhura custom, which was the basis 
of the decision in that suit, could not be decided 
without deciding the question of his title. We have 
been referred by learned counsel to numerous cases 
in support of their respective contentions. The prin- / 
cipal point for consideration is, wc think, whether 
the matter directly and substantially in issue in 
the present suit was directly and substantially in 
issue in the former suit. There can bo no doubt 
that the principal, if not the only, question under 
consideration in the former suit was whether the 
custom of dhardhura applied or not, but the plain¬ 
tiff in that sought to recover a certain area and 
therefore that area, it may be said, was the area in 
dispute in that suit. But the basis of the decision 
of the Judicial Commissioner’s Court was that tho 
custom of dhardhura did not apply. The area was 
immaterial for tho purpose of this decision and it 
was not realized that no question of the application 
of this custom arose as regards tho area of some 
500 bighas added after the Amin's report. 

Under Explo. 4 to S. 11, Civil P. C., any matter] 
which might and ought to have been made ground' 0 
of defenco or attack in such former suit shall be 
deemed to have been a matter directly and substan¬ 
tially in issue in such a suit. It is not easy to 
understand how this Explanation can apply to the 
case because it was tho plaintiff himself who added 
this area to his plaint after the amin’s report, and 
ho could not have raised with regard to this area 
the question which ho now seeks to raise, namely 
his previous title therein. It would have been 
inconsistent with this case that tho land in suit 
previously belonged to tho proprietor of Katri 
Khewra Kachhar. So far as he was then aware, the 
area was part of tho land of Katri Khewra Kacbhar 
which had been cut off from the rest of that villago 
by the action of the river. Tho constant variation 
in the area of tho katri land of these villages pro¬ 
bably explains why no one’s suspicions wero aroused 
at the time by tho largo incrcaso discovered by the h 
amin. The judgment of tho trial Court in tho pre¬ 
sent caso shows that the katri area of Rautapur 
was reduced in one year from 3102 bighas to 219 
bighas. There was no reason thcreforo why the 
area reported by the amin should invite suspicion, 
and tho plaintiff must have assumed its correctness 
without considering any further verification neces¬ 
sary. If Expln. 4 does not apply, os we do not think 
it does, we havo to consider whether tho matter 
was directly and substantially in issue between the 
parties in the former suit without receiving any 
assistance in the interpretation of this expression 
from that Explanation. Learned counsel for the 
appellant has relied ohielly on two cases of tho 
Privy Council, 18 \L A. 1653 nn d 15 I. A. 


2. ('92) 19 Cal. 159 : 18 I.A. 105 : 6 S«r.80 (P.C.), 
Jagatjit Singh v. Sarabjit Singh. V 
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106. 3 In the first case their Lordships made some 
a observations with regard to the effect of the dis¬ 
missal of a suit in considering the question whether 
the principle of res judicata applies. They said : 

“When a decree simply dismisses a suit, it is 
necessary to look at the pleadings and judgment to 
see what were the points actually heard and decided. 
Section 13, Civil I». C., (corresponding to S. II of 
the present Code) does not enact that no property 
comprised in a suit which is dismissed shall be the 
ubject of further litigation between the parties. 
What it does enact is that no Court shall try any 
suit in which the matter directly and substantially 
in issue has been directly and substantially in issue 
in the former suit, and has been heard and finally 
decided*’ 

In the second case cited there had been two pre¬ 
vious suits—one to establish proprietary rights and 
another to recover the same property from the 
b taluqdar on repayment to him of arrears of revenue. 
Both these suits had been dismissed. It was held 
that a third suit to redeem the same property 
under a mortgage deed was not barred as res judi¬ 
cata, the claim to redeem not arising out of the 
former cause of action. It was added that a right 
which a litigant possesses without knowing it or 
ever having known that he possesses it can hardly 
be regarded as “a portion of his claim*' (within the 
meaning of S. 7 of Act 8 of 1859). 

In the present case, the title of the appellant 
which has been the subject of litigation has been 
the same throughout, that is to say, proprietary 
title, but the basis of the title involved in each suit 
has been different. In the earlier case the question 
for consideration was whether he had obtained 
title by virtue of the dhardhura custom and his 
claim to have done so was negatived. All that the 
c earlier case decided therefore was that he had no 
title in the area of 2956 bighas by virtue of tnis 
custom. There was no decision that he had no 
title to a portion of this land on some other basis 
and no such question arose for decision. We do not 
think therefore that the same question was directly 
and substantially in issue in each case. Two other 
cases were cited by the learned counsel for the 
appellant which we think have some relevance. In 
42 C W N. 560* the plaintiff sued to recover certain 
propertv, basing his title on a purchase from the 
defendant and alleging that the defendant had in¬ 
herited it from his grandfather as a reversionary 
heir. The suit was dismissed and a subsequent suit 
was allowed to be brought on the allegation that 
the defendant had inherited the property as tbe 
heir of his father who got it by a deed of gift .Inm 
the grandfather. It was held that while.the plain- 

d tin was litigating under the same t.tle the matters 
directly and substantially in .ssue.n the 
suit were not directly and sobstantmlly in issueta 

the first suit. In 13 Lab. 195* a suit had first been 
brought for a ^"^‘“hJsuifwJ dismissed on 

owners of a certain site. I ne . defendant 

, ta fin di„ g 

in a subsequent smt b^ th ^ sujt (who 

was pleaded IwthapljMSecond suit) that they 

were not Sable to be evicted as they were permanent 

3 (-83) 15 Cal. 800 : 15 I. A. 106:5 Sar. 214 (P.C.). 

S'ca.-» Bis™ ,. 

S E r k 3 tt l) 1?AIR. 1031 Lah. 610 : 132 I.C. 657 :13 
Lah l95 : 33 P.L.R. 302. Mt. Afzal-un-n.sa v. 
Fayaz-ud-din. 
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tenants of the site. It was contended that this 

th C C 8h ° U L d heen Pot forward in « 
^ m Car ‘ er suit and that they were now debarred 
irom putting it forward under Expl. 4 to S. 11 It 
was held that the provisions of S. 11 did not apply 
as the claim in the two suits was based upon wholly 
different titles. The parties were the same, bat the 
capacity in which they appeared in Court was differ¬ 
ent. k or the respondent we were referred firstlv to 
A.I.R. 1932 Mad. 519. 6 In this case a decree was 
passed on the footing of the facts admitted by all 
the parties and it was held that in such cases the 
principle of res-judicata extends not merely to the 
actual decision or finding in the case but to the 
common basis or facts accepted by both parties 
which are incorporated in and made the foundation 
of the judgment and decree in the case. We do not 
think that this ruling helps the respondent because 
in this case a decree was passed on the basis of a 
family arrangement which was admitted by all the / 
parties. That family arrangement was the basis of 
the decision. In the present case the area now in 
dispute was not the basis of and had no connexion . 
with the earlier decision. The decision would havo 
been the same whatever the area. 

Other rulings cited by the learned counsel for the 
respondent enunciate general principles to be observ¬ 
ed in considering the bar of res judicata, but we do 
not think that these general principles operate 
against the appellant’s suit. On the contrary some 
of them, we think, support the contention that the 
principle of res judicata does not apply. In A.I.R. 
1933 Cal. 2227 it was said that in order to consider 
whether a previous decision is res judicata or not 
the substantial effect of what has been decided in 
the case has to be considered; and that the rule of 
res judicata does not depend upon the identity of 
the subject-matter, but upon the identity of the » 
issues. In A.I.R. 1935 Rang. 1189 it was said that 
the substance must be regarded rather than the 
form. A judgment operates by estoppel as regards 
all the findings which are essential to sustain it. 

In 2 O.W.N. 292° it was held by the late Court of 
the Judicial Commissioner of Oudh that the finding 
which is the real ground of decision in a previous 
case operates as res judicata even though there may 
have been other issues on which the case might 
equally well have been decided. Also that an issue 
is res judicata where the judgment of the appellate 
Court shows that the issue was treated as material 
and was decided. In A.I.R. 1927 All. 80310 the 
Allahabad High Court held that if a party raises an 
issue, however, improperly, in a case, which is ac¬ 
cepted by the other side, and if the Court itself 
accepts the issue to be one relevant to the enquiry 
and necessary for the determination of the case and '* 
that issue is argued out by both parties and a judicial 
decision come to, it is not open subsequently for 
either of the parties, or their successors-in-mterest 
to say that the issueMoes not constitute re3 judicata. 
Clearly this ruling has no application to the present 
case where there was no issue at all about the area 

6. (’32) 19 A.I.R. 1932 Mad. 519 : 139 I. C. 761, 

Sundararajamma v. Ramulu Chetty. . 

7. (’33) 20 A.I.R. 1933 Cal. 222 : 143 I.C. 179 . 56 
C.L.J. 369, Nanda Lai v. Pramatba Nath. 

8. (’35) 22 A.I.R. 1935 Rang. 118 : 159 I. C. 45, 

U Po Khan v. U Ba. n - . 0 q 

9. (-25) 12 A.I.R. 1925 Oudh 390 : 88 LC.985^29 
O. C. 93 : 2 O.W.N. 292, Ram Das v. Bhagwan 

10. U (’27)14 A.I.R. 1927 All. 803 : 102 I.C. 28. 
Jagdeo Misir v. Mahabir Tewari. 
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iadispvte. Similarlj, in A.I.R. 1921 Cal. 750“ it 
wasield that the estoppel of a judgment extends to 
' *]] (acts involved in it as necessary steps on the 
ground work upon which it must have been founded; 
ia other words, a judgment operates by estoppel as 
regards all the findings which are essential to 
sustain it. 

Lastly, in 39 Mad. 1202*2 Boundary Settlement 
Officer decided under the Boundaries Act of I860 
that certain lands did not belong toa mittadar, but 
to the Government on the ground that they never 
had formed part of the area of the mitta, and no 
suit was brought by the mittadar to contest the 
decision. It was held by the Madras High Court 
that the ground of the decision as well as the actual 
decision was res judicata in a subsequent suit insti¬ 
tuted by the mittadar to recover the lands as having 
formed part of the mitta. The land in question was 
the same in the later as in the earlier proceedings 
and the question for consideration was also the 
6ame, being the material question for decision in 
both proceedings. The facts were therefore quite 
different from those in the present casc where tho 
question directly and substantially in issue is in our 
opinion quite different from thequestion which was 
directly and substantially in issue in 1919-1922. 
We consider therefore that the view taken by the 
trial Court in this case was the correct view and 
that the Civil Judge was not right in thinking that 
the principle of res judicata applied. We accordingly 
allow this appeal, set aside the decree of the first 
appellate Court and restore that of the trial Court 
dismissing the suit with costs to tho appellant 
throughout. 

G.N./R.K. Appeal allowed . 

11. (’21) 8 A.I.R. 1921 Cal. 750 : 62 I.C. 491 : 33 
c C.L.J. 186, Midnapur Zemindari Co., Ltd. v. 

Jogondra Kumar Bhaumik. 

12. (’15) 2 A.I.R. 1915 Mad. 106 : 26 I.C. 817 : 39 
Mad. 1202 : 27 M.L.J. 529 (F.B.), Mntbammal v. 
Secy, of State. 


Q p Q _ 

('40) Chitaley, S. 11, N. 37 Pt. 10, N. 7 Pt. 4. 
(•41) Mulla, S. 11 Pago 51 Pt. (r). 
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Ghulam Hasan and Madeley JJ. 

L. Umrao Prasad and another — 

Applicants 

v. 

Mohammad Bdkhsh and others — 

Opposite Parly. 

Civil Bcvn. Appln. No. 80 of 1938. Decided on 
22nd Decembor 1941, against order of Assist. Col¬ 
lector. Firat Class,S D. O., Mohanlalgani, Luoknow 
D/-31st March 1938. ' 

(a) Civil P. C. (1908), S. 115-Jurlsdictlon — 
Plea of, may be entertained in revision for first 
time. 


The plea of jurisdiction even when not raised ii 
the lower Court, may be entertained for the firs 
time in revision, (p 289 C 2 

(b) U. P. Agriculturists* Relief Act (27 a 
1934), S. 5-Word "Court” in S 5 means civl 
Court and does not include Revenue Court - 
Application under S. 5 must be made to civl 
Court even if decree is passed by Revenue Cour 
*7 Un ?, er S. 10 Collector is Court for purpose 
ot applications under Chapter 3 of Act. 

1942 0/37 & 88 


According to S. 2 (5) of the Act “Court” mean 
a civil Court. Therefore, the Court to which an 
application should he made by a judgment-debtor 
for tho fixation of the instalments under S. 5 must 
be a civil Court and not a Revenue Court, even 
though the decree which is sought to bo amended 
by the grant of instilment? is a decree of a Revenue 
Court. It is only under S. 10 and for purposes of 
applications under Chap. 3 that the word Court 
includes the Collector. [P 289 C 2] 

A. P. Nig am —for Applicant-. 

ORDER.—This is a revision application under 
S. 115, Civil 1\ C., arising out of an application 
made by the judgment-debtor under S. 5 read with 
S. 30, U. P. Agriculturists’ P.elicf Act (No. 27 of 
1934) as amended by tho U. P. Act No. 3 of 1935. 
It appears that the present applicants in revision 
obtained a decree for Rs. 1*250-14-6 for profits from 
tho Court of the Assistant Collector under S. 108 
(15), Oudh Rent Act, on 2oth July 1935. The 
judgment-debtor applied on 24th February 1938, to 
the Assistant Collector for instalments. The learned 
Assistant Collector granted 12 yearly instalment? 
to the judgment-debtor. Aggrieved by this decision, 
tho decree-holders have come up in revision to this 
Court. 

The only question which has been raised before 
us is that the learned Assistant Collector had no 
jurisdiction to amend the decree under tho Agri¬ 
culturists’ Relief Act and grant instalments, as tho 
Court of the Assistant Collector is not a civil Court 
within tho meaning of the U. F. Agriculturists' 
Relief Act. This pica of jurisdiction was not raised 
in tho Court of the learned Assistant Collector and 
has been raised for the first timo hero. As the plea! 
is one of jurisdiction, we lmvc decided to entortain 
it. According to S. 2 (5), U. F. Agriculturists’ 
Relief Act, "Court” means a civil Court. It follows' 
therefore that the Court to which an application, 
should bo made by a judgment-debtor for the fixa-j 
tion of the instalments under S.5, U. P. Agricultu¬ 
rists' Relief Act, must be a civil Court and not a 
Revenuo Court, even though the decree which is 
sought to be amended by the grant of instalments 
is a decree of the Revenuo Court. Section 10 appear¬ 
ing in Chap. 3, U. P. Agriculturists’ Relief Act, is 
the only section which provides that tho applica- 
tions under that chapter shall, if the principal 
money secured does not exceed Rs. 500, be brought 
before the Collector, and tho word "Court” in such 
cases includes tho ‘’Collector.” In other words, the, 
only applications which can be made to tho Collec¬ 
tor, who is a Revenue Court, are applications under 
Chap. 3 whioh relates to mortgages and their re¬ 
demption in cases where tho principal money 
secured does not exceed Rs COO and no others. This 
conclusion is fortified by the use of tho words 
"passed by a civil Court” after the word “deoree” 
in S. 6, U P. Agriculturist' Relief Act. We hold 
therefore, that the word "C>urt” uBed io S. 5 of 
tho Act does not include a Revenue Court In this 
view the order passed by the lower Court wad with¬ 
out jurisdiction. Wo allow tho revision application 
sot asido tho order parsed hy tho learned Assistant 
Collector, first clnss hp being without jurisdiction 
and dismiss the application of tho judgmentdebtor 
for tho grant of instalments. As thooppoeite parties 
have not appeared and the point was not raised 
in tho Court below we allow no costs to the an nil 
cants. * 

G.N./R.K. 

p Q _ 

(•) (Woi»i«al V .S 115,N 2Pt.9;S 21, N. 3 Pi 4 

( 41) Mulla, S. 21, Page 130 Pt. ( 0 ). '** 


Application allowed. 
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Ghtjlam Hasan and Madeley JJ. 
Nageshwar Prasad and another — 

Appellants 

v. 

Thr. Balbhaddar Singh and others — 

Respondents • 

Misc. Appeal No. 123 of 1938, Decided on 19th 
December 1941, against order of Special Judge, 
First Grade, Barabanki, D/- 26th July 1938. 

U. P. Encumbered Estates Act (25 of 1934), 
Ss. 14 (4), 7 and 2 (a) — Object of Act stated — 
S. 14 (4) empowers Special Judge to exercise 
all powers of Court in which suit to recover 
money due would lie—Special Judge can decide 
claims cognizable by revenue Court — Claims 
b against landlord for profits, rent, lambardar 
dues and price of produce of groves constitute 
“debt" within S. 2 (a)—Special Judge has juris¬ 
diction to decide same. 

The object of the Act is to liquidate the debts, 
both private and public, whether decreed or un¬ 
decreed, of the landlord. Although there is no 
specific provision to the effect that the claims 
which ordinarily lie within the cognizance of the 
revenue Court can be investigated and enquired into 
by the Special Judge under the Act, but S. 14 (4) 
clearly lays down that the Special Judge is to have 
and exercise all the powers of the Court in which a 
suit for recovery of the money due would lie, in 
other words, he has to exercise the powers of a 
revenue Court in a suit instituted for recovery of the 
money due either on account of profits or rent or 
on any other account. [P 290 C 2] 

C Consequently, the Special Judge has jurisdiction 
to decide claims against the applicant for rent, 
profits, lambardari dues and price of produce of 
groves. Moreover, such items of claims constitute 
debt within the meaning of S. 2 (a) of the Act and 
would therefore be within the Special Judge’s juris¬ 
diction and a suit for the recovery of those items in 
the revenue Court would be barred under S. 7 (1) (b): 
(’40) 27 A.I.R. 1940 Oudh 12 and (’40) 27 A.I.R. 
1940 Oudh 301, Approved. [P 290 C 2) 

B. K . Dhaon — for Appellants. 

P. N. Chaudhri — for Respondents 1 and 2. 

JUDGMENT_This is a miscellaneous appeal 

under S. 45 (1), U. P. Encumbered Estates Act by 
the creditors claimants. The appellants filed a 
written statement under S. 10, U. P. Encumbered 
d Estates Act, giving particulars of their .claim. 
a Among the details of debts shown by the claimants 
items 5 to 8 were as follows : 

'*(5) Sir profits for three years Rs. 36SMMJ. 

(6) Rent of the exproprietary tenure for the la t 

,0 ( 7 ) y i"”e B B P -t 64 of't 9 helamb ft rd a n dues for one year 

R %) Price of the produce of the groves for the last 

f ° U It ColSctTby the landlords applicants that 
theL claims w^re exclusively triable by the revenue 
Et and could not be tried by the Special Judge 
The learned Special Judge thereupon held that the 
clafnTin question are clearly not within the juris. 
diction'of *tbe civil Court and unless and unt.l such 
ola resume the form of a decree of a competent 
Conrt they cannot be taken into account by the 
Special Judge even under S. 15 of the Act. Accord- 


A. I. R. 


ingly, he excluded these items from the enquiry 
Having heard learned counsel for both sides, we are « 
of opinion that the view taken by the learned Special 
Judge is clearly wrong and cannot be sustained. It 
seems to us to be clear that the aforesaid items of 
claim constitute a debt within the meaning of 
S. 2 (a), U. P. Encumbered Estates Act, which 
defines "debt” as including any pecuniary liability 
except a liability for unliquidated damages. Section 4 
of the Act permits an applicant landlord to make 
an application under that section in respect of bis 
private debts as well as public debts, both decreed 
and undecreed. Section 7 of the Act lays down that 
when the Collector has passed an order under S. 6, 
namely, when he has forwarded the application 
made by landlord applicant under S. 4 to the 
Special Judge, then, "no fresh suitor other pro¬ 
ceedings . . . shall . . be instituted in any civil or 
revenue Court in the United Provinces in respect of 
any debts incurred before the passing of the said / 
order.” 

According to the provisions of S. 7 (1) (b) quoted 
above.it is clear beyond doubt that it is not open to 
the appellants to file any suit in the revenue Court 
for the recovery of the aforesaid items of debt., 
Section 13 of the Act lays down that every claim 
decreed or undecreed against the landlord in respect 
of a private debt . . . shall, unless made within the 
time and in the manner required by this Act, bo 
deemed for all purposes and on all occasions to have 
been duly discharged. Under S. 14 (2) the Special 
Judge is required to examine each claim put for¬ 
ward by the claimant and determine the amount, if 
any, due from the landlord to him on the date of 
the application under S. 4. Sub-clause (4) lays down ^ 
that in examining each claim the Special Judge 
shall have and exercise all the powers of the Court 
in which a suit for the recovery of the money due 
would lie and shall decide the questions in issue on 
the same principles as those on which such Court 
would have decided them. Section 18 lays down 
that subject to the right of appeal or revision con¬ 
ferred in Chap. 6. the effect of a of t 

Special Judge under sub-s. (7) of S. 14^ shall1 be to 
extinguish the previously existing nghts, if any of 
the claimant together with all rights, if any of 
mortgage or lien by which the same are secured 
and, where any decree is given by the Special Judge 
to substitute for those rights a right to recover the 
amount of the decree in the manner and to the 
extent hereinafter prescribed. 

4 careful examination of these provisions leaves 
no room for doubt in our minds that the objeot of 
the Act was to liquidate the debts, both private and 
public, whether decreed or undecreed, of the land-, A 
lord. There is no doubt that there is no specific 
provision to the effect that the claims which> ordi- 
narilv lie within the cognisance of lh « Rcve ?”*' 
Court can be investigated and enquired ‘ntobythe 
Special Judge under the U. P. Encumbered Estate 
AM Section 14 (4), U. P. Encumbered Estates Act, 
howeverl'lays down clearly that the SpeoW Judge 

is to have and exercise all the PO'eR Of tbe Court 

tat 

r 93 “ j o°r™T.»d »<. <=. a. 

Mool Chand v. Lekbraj. 
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160 3 that it would be quite indefensible to read into 
S. 7 an intention to deprive a landlord of its bene¬ 
fits in respect of debts incurred by him qua tenant 
merely because the word landlord has been used as 
synonymous to applicant. The words ‘any public 
or private debts' are very wide and include money 
due on account of rent. The order of the Govern¬ 
ment dated 12th March 1936 to the effect that the 
Encumbered Estates Act does not apply to the debts 
of a landlord which he owes qua tenant is without 
reason. We hold, therefore, that the learned Spe¬ 
cial Judge took an entirely erroneous view of the 
matter in excluding these claims from investigation. 
We allow the appeal with costs, set aside the deci¬ 
sion of the lower Court and direct that the learned 
Special Judge shall dispose of the claims in ques¬ 
tion according to law. 

G.N./R.K, Appeal allowed . 

0 2. (’40) 27 A.I.R. 1940 Oudh 301 : 186 I. C. 167 : 
1940 0. W. N. 1.33 : 1940 O. A. 160, Chandraj 
Bahadur v. Baba Din. 
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FULL BENCH 

Thomas C. j., Bennett, Gholam Hasan, 
Agarwad and Madeley JJ. 

Debi Prasad — Objector — Appellant 

v. 

Af. Phundan Lai, Applicant and others, 
Creditors — Respondents. 

Second Appeals Nos. 358 of 1939 and 107 and 
190 of 1940, Decided on 7th March 1942, against 
order of Dist. Judge, Sitapur, D/. 22nd December 
e 1939. 

* (a) U. P. Encumbered Estates Act (25 of 
1934 as amended by Act 11 of 1939), S.45(2a)_ 
First appeal filed before but decided after 
amending Act came into force—Second appeal 
4941 °* W. N. 1213=198 I. C. 780; 1941 
O.W.N. 1061=(’42) 29 A.I.R. 1942 Oudh 29(1) =196 
k Mfc 1 *" °- W - N - 977={’42) 29 A.I.R. 1942 
? a p h a 2 Q t (2) 7J2 5 r,C ' 773: 1941 O.W.N. 1094=196 
✓Ji?»n 8 nr? nd 1941 N - 1013=198 I. C. 598 
°jY ?£P ULB P(* m B *»netl, Agarwaland Madeley 
JJ., Thomas G. J.,andQhulamHasan. J.Contra.) 

Per Bennett, Agarwal and Madeley JJ. — The 
question whether a second appeal lies under the 
Encumbered EsUtM Act where the first appeal was 
filed before but decided after 30th Seplemborl 939 , 
when the amending Act introducing a second ap! 

d ^nr.^l? 0 tl." 1 f U, ^ ,0rCe ’, CQnn0t be de ® idod upon the 

JKJJSft * A rlght3 01 the ptrtto “re deter. 

mined, both for the purpose of appeal and for the 

wwfln.ii? 0 * 9 !?' b . y ‘ bo . Iftw 03 ‘t stood when the suit 
was instituted. A distinotion should be drawn be 

tween the case where the right of appeal is taken 

a T d u the , Cas , e where another rightof appeal is 

t2 fa o2rli«7' “ W . ith the righ ‘ 3 of thepar- 
The rMht 1# d ! fl ? rent nature in the two cases. 

f appea 1 is a positivo right and it ac¬ 
crues at the time of tho filing of a soil but the 

rioht a» °fi t m 0 . rigbt , appeal cannot be called a 
right at all. The prohibition of appeal by law exist- 

Soun ^ r institution oLa suft do “not 

sSfStf Jaasasis sms? 


ther, (Per Bennett J.) an appellate Court is enti¬ 
tled to take into consideration facts and events 4 
which have come into existence since the order ap¬ 
pealed against was passed. [P 293 C 1, 2; P294C1) 
Therefore a second appeal against the decree of 
the first appellate Court lies under S. 45 (2a) of tho 
Act as amended by Act 11 of 1939, which came 
into force on 30th September 1939, where the first 
appeal to the lower appellate Court was filed before, 
but decided after 30th September 1939 : 1941 
O. W. N. 1213=198 I. C. 780; 1941 O.W.N. 1061= 
('42) 29 A.I.R 1942 Oudh29 (1)=196 I.C. 260; 1941 
O.W.N. 977=(’42) 29 A.I.R. 1942 Oudh 29 (2)=195 
I.C. 773; 1941 O.W.N. 1094 = 196 I.C. 338 and 1941 
O.W.N. 1013=198 I.C. 596, OVERRULED; Case 
law discussed . [P 294 C 1; P 297 C 1] 

Per Thomas C. J. and Ghulam Hasan J. _The 

right of appeal in a suit is governed by the law 3 
which prevails when the suit is filed unlass there r 
was a provision to the contrary. A new enactment * 
passed during the pendency of an action has not a 
retrospective effect, unless a clear intention to that 
effect is manifested. It cannot affect vested rights, 
and would not apply to pending actions, 

[P 292C 1; P 296 C 1] 
Therefore a second appeal against the decree of 
tho first appellate Court docs not Jie under S. 45 
(2-a) of the Act as amended by Act 11 of 1939, 
where the first appeal in the lower appellate Court 

™ a o 9 n fiI £ d before * but decidcd after* 30th September 
1939. For, if tho said amending Act is held to apply 
to a pending action it would amount to an inter¬ 
ference with an existing right or obligation in tho 
parties to tho pending appeal either of whom is en¬ 
titled or bound to have the order passed in that 
appeal when it is passed, whether before or after 
the Act-treated as final and not subject to inter- 

a further appeal or revision : 1941 9 
£y-£\ 1213 * A /f' rme *> (’27) 14 A.I.R. 1927 P.C. 
242, Eel . on. [p 292 C 2; P 295 C 1, 2] * 

U. P. Encumbered Estates Act (25 of 
1934), Ss. 46, 45—Revision does not lie against 

Q° W , C i r c •JSP2 I . I S e « Cour t f s order S. 46 or 

S. 115, Civil P. C. (Per Full Bench). 

fl rVnl 8i0 /!l °?n° r o S * 4 a 6 ’ Enoumber ed Estates Aot, 
^ ml p « C.. does not lie against a deci¬ 
sion of the lower appellate Court. [P 292 C 2* 

» » _ _ F 294 C 1; P 296 C 1; P 297 O 1] 

10 \Vv Encumbered Estates Act (25 of 

ts-A’ , Proceedings under Act — Nature 
of (Per Agarwal J.) 

The proceedings under the Encumbered Estates 
Act are in the naturo of a suit and tboy commence ^ 
on tho date of the application under S. 4 or at the 
latest when tho written statement is filed bv the * 
appli^nt : (’39) 26 A.I.R. 1939 All. 607 and' (’89) 

26 A.I.R. 1939 All. 717, Bel. on. [P 296 O 2] 

R. B. Lai for Haider Husain, Haider Husain 
IfMhar Husain — for Appellant. 

Mahabir PrasadSrivastava— for Respondent 1 
THOMAS C. J.—Whon these appeals came U n 
before Hon'ble Ghulam Hasan J. and myself a 
quest was made by some of the senior members of 

i rCfer Vl 8m * a Fuli Benoh Of five 

£i d gos as tho correctness of the decision in 
1941 O. W. N. 1218,1 decided by a Benoh S 
Court of whioh I was a member, was doubted In 
view of tho importance of the question « nvm t a 

I. (’41) 1041 O.W.N. 1218 : 198 10 780- itu, 

O.A. 834, Kanlz Abid v, Anradh Singh. ’ 1941 
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Court we decided to make the following re- 
a ference to the Full Bench : 

“1. Whether a second appeal against the decree 
of the first appellate Court lies under S. 45 (2-a), 
U. P. Encumbered Estates Act, as amended by 
U. P. Act, 11 of 1939, which came into force on 30th 
September 1939 in the following cases: (a) where 
the first appeal was decided by the lower appellate 
Court before 30th September 1939, (b) where the 
first appeal to the lower appellate Court was filed 
before, but decided after, 30th September 1939, 
(c) where the first appeal was filed as well ns deci¬ 
ded after 30th September 1939. 

2. Whether a revision under S. 46, Encumbered 
Estates Act or S. 115, Civil P. C., lies against a 
decision of the lower appellate Court, where it is 
held that a second appeal does not lie?” 

The main question, with which I am concerned 
at this stage, is whether a second appeal against the 
l decree of the first appellate Court lies under S. 45 
(2-a), U. P. Encumbered Estates Act, as amended 
by U. P. Act, 11 of 1939, which came into force on 
30th September 1939 where the first appeal in the 
lower appellate Court was filed before, but decided 
after 30th September 1939. I have always said that 
in view of the involved provisions of Ss. 45 and 46, 
U. P. Encumbered Estates Act, as amended by 
U. P. Act 11 of 1939, the question is not free from 
difficulty. As the foirr Hon'blo Judges of this Court 
had already expressed their opinion I asked Hon'ble 
Justice Madeley to writo the judgment fir3t. I have 
bad the advantage of reading his judgment. 

The Bench decision in 1911 O. W. N. 1213, 1 was 
based aftor fully considering the decisions reported 
in 1941 O. W. N. 1061,2 1941 O. W. N. 977,* 1941 
O. W. N. 1094* and 1941 O. W. N. 1013.6 These 
decisions laid down that in a case instituted prior 
C to the amendment of the Act by Act 11 of 1939, no 
second appeal lay against au appellate order of the 
District Judge. The order in appeal by the District 
Judge before the passing of tho amending Act was 
declared as final. Hon’blo Justice Bennett and 
Ilon’ble Justice Agarwal.I find, have since changed 
their views. If I was as sure I would not hesitate in 
agreeing with the view taken by Ilon’ble Justice 
Madeley. I do not think there is any direct decision 
of their Lordsbip3 of the Privy Council or of any 
High Court in India directly supporting the conten- 
tion of tho appellant. There is no doubt that the 
decisions mentioned above were decided on xuc 
principle that the ri«ht of appeal in a suit is i?or- 
erned by the law which prevails when thei suit is 
Died unless there was a provision to the contrary. 
The principle appears to me to be reasonable. 

I think I am on sure ground when Isay that a 
new enactment passed dur.mt the “ 

action has not a retrospec iveeffe-t, 
tention to that effect is mamfe-tod. It cannot affect 

vested rights and would not “ p P lv V*. t he 

tions. When there is a r *ht of H P p f''Vu.evCAn- 
parties at tho time of filing the 

Lot 1.0 deprived of this right. exceptl by a^ear 
cnaotnipnt of the Legislature. A 

2. (’42) 29 A.I U 1942 Oadh 29f« : 1»« I • 

1941 O. W. N. 1061, Anand Behan Lai v. Math 

o' 7 ! to'! 29 AIR 1942 Oudh 29(2): 195 I. C. 773 : 
1941 O.W.N 977, Kailash Bakhsb Singh v. Amar 

4 Kr (’ 8 4 h ir«^ n w‘ n N h 'l09 4 : 196 I. C. 338. SaUk 

S r 1"n mi OW i- N 1013 : 198 I. o. 596. Liaqat 
Husain v Mohammad Razi. 


A. I. R. 

i!S \u e ar *5 u “ ent 01 the learned counsel on be- 
} a * ° f . he a PP el , lant 1 am not prepared to depart 
from the principle enunciated by their Lordships of 
the Privy Council in 1905 A. C. 3698 in which it 
was laid down that “their Lordships can have no 
doubt that provisions which, if applied retrospec- 
tively, would deprive of their existing finality 
orders which, when the statute came into force, 
were final, are provisions which touch existing 
rights. Accordingly, if the section now in question 
is to apply to orders final at the date when it came 
into force, it must be clearly so provided. Their 
Lordships cannot find in the section even an indi¬ 
cation to that effect." 

It was re-a (firmed in 54 I. A. 4217 These cases 
were fully considered by the Bench while deciding 
the appeal in 1941 O. W. N. 1213,1 and it U not 
necessary to reiterate here what has been said. In 
the case reported in 54 I. A. 421" the order passed 
had become final under the law then prevailing and 
it was held that the finality of that order should 
not be taken away by the provisions of the new Act 
conferring a new right of appeal. I therefore still 
adhere to my view taken in 1941 O. W. N. 1213. 1 
I therefore answer the question in the negative. 
With regard to the second question, namely, whe¬ 
ther a revision under S. 46, Encumbered Estates 
Act or S. 115, Civil P. C., lies against a decision 
of the lower appellate Court, where it is held that 
ft second appeal does not lie, Mr. Ram Bbaroso Lai 
conceded, aud in my opinion correctly, that no revi¬ 
sion is competent either under S. 46, Encumbered 
Estates Act or S. 115, Civil P.C. I therefore answer 
the question in the negative. 

BENNETT J. — The principle upon which 
several previous decisions of this Court relating to 
the amendment in S. 45, United Provinces Encum¬ 
bered Estates Act, have been based was that the 
right of appeal in a suit is governed by the law 
which prevails when the suit is instituted, that is, 
in the absence of an express provision to the 
contrary. I myself based my decision in 1941 O.W.N. 
977 3 upon this principle. It is at first eight an 
attractive principle being simple, not unreasonable, 
and ordinarily presenting no difficulty in its appli- 
cation. There is, I think, no other principle which 
would so clearly indicate the rights of parties to a 
suit when the law in regard to appeals or any other 
matter affecting their interests in the litigation is 
altered by the Legislature pendente lito. In thecas© 
of proceedings under the Encumbered Estates Act 
there is, however, the difficulty of determining the 
date when the suit i3 instituted, and if, ns has been 
held, the suit is instituted when the application under 
S. 4 is presented, the effect of applying this principle 
will be that the provision in S. 45 for a second appeal 
is entirely infructuous. I should not, however, be 
disposed to hold on this ground that the P r > n c»P lc 
cannot be applied because I do not think that for 
this purpose the date of institution should be taken 
to be the date of the application under S. 4 Ishoul 
ra'her regard the date when the cto «s » 

tho relevant date. Since 1941 OW N* Wj 

decided certain pronouncements of their I^rd^ P 

of the Privy Council and of the Federal Court have 
come to — tvhieh show that this principle 
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8ioner, Delhi. 
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baa not been generally accepted by these high 
a authorities. It is true that thero arc some pro¬ 
nouncements of their Lordships of the Privy Council 
which appear to support it. In 1905 A.C. 369 6 Lord 
Macnaghten observed : 

“To deprive a suitor in a pending action of an 
appeal to a superior tribunal which belonged to him 
ns of right is a very different thing from regulating 
procedure. In principle, tbeir Lordships see no 
difference between abolishing an appeal altogether 
and transferring the appeal to a new tribunal. In 
either case there is an interference with existing 
rights contrary to the well-known general principle 
that statutes arc not to be held to act retrospectively 
unless a clear intention to that effect is manifested. 1 ' 

It should be noted that here their Lordships were 
dealing with a case where the right of appeal to 
His Majesty in Council had been taken away. The 
k facts in 9 Lah. 284 7 were more similar to those 
covered by tho present reference, since in that case 
their Lordships were dealing with the question 
whether an appeal lay to the Privy Council from a 
decision of the Lahore High Court given prior to 
1st April 1926, the right of appeal beiug given by an 
Act which came into operation on that date. Their 
Lordships applied the principle enunciated by Lord 
Macnaghten in the previous case cited in this way. 
They observed : 

“Their Lordships can have no doubt that provi¬ 
sions which, if applied retrospectively would deprive 
of their existing finality orders which, when the 
statute came into forco, were final, are provisions 
which touch existing rights. Accordingly, if the 
section now in question is to apply to orders final 
at the date when it came into force, it must bo 
clearly so provided.” 

c It would seem from this pronouncement that tho 
test which their Lordships applied wa9 whether tho 
order appealed against had become final, and though 
they do not expressly say so it may perhaps bo 
inferred that they would have held that an appeal 
lay, if tho order of tho High Court had been passed 
after tho Act in question camo into force. There is 
abundant authority for the proposition that an 
appellate Court is entitled to take into consideration 
jfacts and events which have como into existence 
since the order appealed against was passed. As far 
iback as 1882. it was said by Jcssel. M. K. in (1883) 
9 Q.B.D, 672® : 

“On an appeal strictly so-called such a judgment 
can only be given as ought to have been given at tho 
original hearing; but on a rehearing such a judg¬ 
ment may be given as ought to bo given if the caso 

d Cftmcnt that time before tho Court of first instanco." 

This observation was referred to by their Lord- 
ships of tho Privy Counoil in 63 I. A. 47.° In that 
case it was observed by Lord Thankerton during 
arguments that the duty of a Court is to administer 
tho .aw of the land at tho dato when the Court is 
administering it. Roforenco was also rnado to the 
provision in It. 33 of 0. 41, Civil P. C. ; 

' The appellate Court shall have power to pass 
any decreo and make any order which ought to 
have been passed or made and to pass or makosooh 
further or other decree or order as the case may 
require.” J 


8. (1883) 9 Q.B.D. 672 : 52 L.J.Q.B. 44 : 47 L.T 
662 : 31 W.R. 76, Quilter v. Mapleson. 

9. (*86) 23 A. I. B. 1986 P. 0. 49 : 160 I. 0. 105 • 
15 Pat 268 : 03 I. A. 47 (P. C.), K. C. Mukcrjoo 
v. Mt. Ramratan Kuer. 


In 2 F. L. J. 1831° the Federal Court had to 
consider the effect of a change in the law which e 
had taken place since the decree of the High Court. 
The learned Chief Justice observed : 

“It only remains to consider whether this Court 
in the exercise of its appellate jurisdiction can remit 
the case to the High Court with a declaration that 
there shall be substituted for the judgment, decree 
or order of the High Court a judgment, decree or 
order which recognizes the state of the law as it 
now exists without discussing the law as it existed 
at the time when the High Court bad seisin of the 
caso. Wc are of opinion that Ss. 205 and 209 (1), 
Constitution Act, give us this power. There is no 
doubt that a High Court possesses such a power in 
dealing with appeals from Courts subordinate to 
itself : sec S. 107 and O. 41, R. 33, Civil P. C. ; 
and we think that, in the abseuco of any evidence 
of a contrary intention, it is to be assumed that the 
powers of this Court as a Court of appeal aro not / 
less wide.” 

Reference was then made to the case in (1883) 9 
Q. B. D. 672® and it was said that this was not 
conclusive, as appeals to the Court of appeal are by 
way of re hearing under a rule of the rules of tho 
Supreme Court : 

“The order docs not however apply in the cose of 
appeals to tho Judicial Committee; but nevertheless 
tho Committee in 63 I. A. 47, 9 where an Act passed 
while the appeal was pending deprived the appellant 
of the right which ho had sought to enforce by 
bringing the appeal, found no difficulty in dis¬ 
missing the appeal on that ground.” 

The same view was again affirmed by tho Federal 
Court in 1941 O. W. N. 372U where Yaradacbn- 
riar J. observed ; 

“It is also on the theory of an appeal being in 
tho nature of a re-hearing that the Courts in this 4 
country havo in numerous cases recognized that in 
moulding the relief to bo granted in a case on 
appeal, the Court of appeal is entitled to tako into 
account even facts and evonts which havo como 
into existence after the decree appealed against.” 

At tho samo time it was said that tho practice of 
tho Judicial Committeo in this respect does not 
appear to have been uniform, Lord Davey in 1905 
A. C. 383l 3 observing : “Their Lordships havo only 
to say whether that judgment (tho judgment of tho 
Supreme Court of Ceylon) was right when it was 
given.” In concurring with tho judgment of Vara- 
dadjarmr J., Gwyor C. J. observed : 

“With regard to the question whether tho Court 
is entitled to take into account legislative changes 
since the decision under appeal was given, I desire 
to point out that tho rule adopted by tho Supreme 
Court of the United States is tho samo as that h 
which I think commends itself to all three mom bora 
of this Court.” 

It appears to mo to bo clear therefore that the 
question whether *a second appeal lies under tho' 
Encumbered Estates Act, whero tho first appoa)! 
was filed before but decided after 30th September 


10. T89) 26 A.I.R. 1939 F. C. 74 : 182 I. C. 161 • 
I.L.R. (1939) Kar. F. C. 165 : 1939 F. O. R. m ' 

Sin'h L ' J# 188 ’ Shjamakant Lal v - Rambbajan 

i.'ELSKS 873 ' 

J2. (1905) 1905 A. C. 383 : 74 L. J. p. o 103 • 93 
= 21 T ' L ‘ R - C24 ’ v° a Ar « 2 
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1939, when the amending Act introducing a second 


a 


appeal camo into force, cannot be decided upon the 
principle that the rights of the parties are deter¬ 
mined, both for the purpose of appeal and for other 
purposes, by the law as it stood when the suit 
was instituted. And 1 am inclined to agree with 
Madeley J. that a distinction should be drawn 
between tne case where the right of appeal is taken 
away and the case where another right of appeal is 
added. The interference with the rights of the 
parties is clearly of a different nature in the two 
cases. If the right of second appeal were taken 
away while the first appeal was pending both par¬ 
ties would have, I think, a greater sense of griev¬ 
ance than they would have if a second appeal were 
added during the pendency of the first. Indeed I do 
not think that in the second case they would feel 
any sense of grievance at all. On the contrary, there 
having been no decision which they could regard as 
final, they would in the first case feel that they 
had lost a right, while in the second case they 
would feel that they had gained one. Both parties 
would normally have similar feelings in the matter 
so long as the litigation was pending. But the 
position would be quite different if under the law as 
it stood when the decision of the first appellate 
Court was given the parties had no reason at that 
time to expect that the matter would be carried 
further, and a second appeal was added after that 
decision. The unsuccessful party gains and the 
successful party looses a right by the change in the 
law if it is held that a second appeal lies. 

I would accordingly answer the question refer¬ 
red by saying that a second appeal lies where the 
first appeal is filed before but decided after 30th 
September 1939. The second question whether a 
revision under S. 46, Encumbered Estates Act, or 
S. 115, Civil P. C., lies against a decision of the 
lower appellate Court where it is held that a second 
'appeal does not lie I would answer in the negative. 

GHULAM HASAN J. — The question which 
has been referred, inter alia, for decision by the 
Full Bench is as follows : 

“Whether a second appeal against the decree of 
the first appellate Court lies under S. 45 (2-a), U.P. 
Encumbered Estates Act, as amended by U. P. Act 
No. 11 of 1939, which came into force on 30th 
September 1939, where the first appeal to the lower 
appellate Court was filed before but decided after 
30th September 1939 ?'* 

There is also a subsidiary question whether a 
revision under S. 46, U. P. Encumbered Estates 
Act, or S. 115, Civil P.C., lies against a decision of 
the lower appellate Court, where it is held that a 
second appeal does not lie. Upon the first question,, 
which is the principal question raised by the refer¬ 
ence, there are as many as f°ur doeisions hy 
single Judges of this Court : 1941O. W. N. 1061 - 
1941 0. W. N. 977, 3 1941 O. W. N. 1094 and 1941 
O. W. N. 1013.* The last mentioned decision is my 
own decision. There is also a Bench decision in 
1941 O.A. 834,1 to which 1 was a party. These^deci¬ 
sions have unanimously answered the quest ° n 1 “ 
the negative For my own part I am content to rely 
on the case in 1941 O. W. N. «« re erred 

to, which sets out clearly the grounds for coming to 
that decision. I confess that the qucstion is not 
altogether free from doubt or difficulty. Nothing 
that has been said in the course of arguments on 
behalf of the appellants contending for the right ot 
a second appeal has, however, induced me to alter 
the view expressed in 1941 O. W. N. 1213. I 
not denied that there is no pronouncement of tbeir 


A. I. B. 

MrS^c/ ‘ he J u dicial Committee directly upon 

anv Hiih r n nr D t° r authori ^ive decision of 
r »u Indla beea cited kfore us direc- 
Uy supportmg the contention of the appellants. 

r P r ' nc ‘P le down by the Allahabad High 
CWt «? d acc , e P ted ln various decisions of this 
, ,° ur . t l ° ab °ve, was that the law applica. 

hie at the date of the suit must govern the right of 
ap P~ wlj ich is only a continuation of a suit. This 
principle does not appear to be open to any reason¬ 
able exception. The difficulty, however, arises in its 
application to proceedings under the Encumbered 
Estates Act. It has been contended that having 
regard to the various provisions of the amending 
Act, no fresh application undor S. 4 of the Act 
could be made after 30th September 1939, when the 
amending Act bad come into force. It is argued, 
therefore, that if the law applicable at the date of 
the suit, which means the date of the application 
under S. 4 of the Act, is to govern the right of 
appeal, the provision for a second appeal introduced 
by the amending Act would be rendered wholly 
nugatory. The respondents’ reply to this argument 
is that every claim under S. 9 and S. 11, U. P. 
Encumbered Estates Act, is a suit by itself, that 
while the former is commenced by the filing of a 
written statement, the latter begins with an appli¬ 
cation stating the claim which is analogous to tho 
filing of a plaint in a civil Court, as required by 
S. 26 and O. 4, R. 1, Civil P. C., and either claim 
is just as much a suit as an application under S. 4, 
U. P. Encumbered Estates Act, and that a decree 
follows upon these claims as in an ordinary civil 
proceeding. Each one of the claims advanced either 
under S. 9 or S. 11 terminates in a decree passed 
by the Speoial Judge which is appealable under 
S. 45, U. P. Encumbered Estates Act, and every 
memorandum of appeal is liable to payment of ad 
valorem court-fee. Under S. 9 (1) tho claimants 
were required to present to tho Special Judge with¬ 
in three months of the date of the publication of 
notice a written statement of tbeir claims after the 
application had been made by a landlord under 
S. 4 of the Act. This period was extended by the 
insertion of sub-s. (3) to S. 9 of tho Amending Act 
11 of 1939. A reference to S. 9 (3), U. P. Encum¬ 
bered Estates Act, shows that the written state¬ 
ment for a claim may be received by tho Special 
Judge at any time before the date on which he 
sends tho decrees to the Collector under the provi¬ 
sion of S. 19 or before 30th November 1939, which¬ 
ever is later, provided the claimant satisfies him 
that he had sufficient cause for not presenting it 
within the period specified in the notice under Sec¬ 
tion 9 (1) of the Act. 

Similarly, under S. 11 (2) of the Act a claimant 
was required to file his claim within a period of 
three months from the date of the publication of 
the notice in the Gazette to the Special Judge. The 
period for filing this claim was extended by the 
insertion of the proviso to the effect that “if the 
claimant satisfies the Special Judge that he had 
sufficient cause for not making his application 
within tho above period, the Special Judge may 
receive such application, if presented at any time 
before such property is transferred to any o P e ^°“ 
under tho provisions of Ss. 24, 25, 28 or 31 
bond is issued by the Collector to a creditor under 

sections 30 or 31.” nnder 

Any order passed by the Special Judge under 

S. 11 of the Act has been given the force■ odoer 
of a civil Court of competent jorlsdiction and .s 
appealable as such. Dnder S. 4 of *•“"**“??* 
lord could present an application at any time with 
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one year from the date when the Act came into 
3 force, namely 30th April 1935. This period was 
extended by six months and expired on 31st Octo¬ 
ber 1936. The 31st October being a gazetted holiday 
and the 1st November being a Sunday, an applica¬ 
tion under S. 4 could be presented by a landlord on 
2nd November 1936, but not thereafter. The Am¬ 
ending Act, 11 of 1939 did not extend tbe«penod 
within which the application could be madeand the 
only amendments introduced by S. 2, Amending Act, 
were sub-ss. (5) and (6), which now find a place 
in S. 4 and are to the following effect : 

“(5) If an objection is taken before the Collector 
or Special Judge that the application is defective 
and such an objection is upheld, the Collector or 
Special Judge, as the case may be, shall at the 
request of the landlord amend the application in 
accordance with the provisions of the Code of Civil 
Procedure 1908, relating to the amendment of 
b plaints, and shall proceed with the case. (6) No 
application shall be dismissed by reason only of the 
fact that the applicant is a landlord by virtue of 
succession to or surrender by a Hindu widow or 
olher limited owner.*' 

Section 22, Amending Act, introduced a provision 
for restoration of applications, which had been dis¬ 
missed on the grounds mentioned in sub-ss. (3) and 
(6) of S. 4 of the Act. It is argued therefore that 
claims made under Ss. 9 and 11, U. P. Encumbered 
Estates Act, could be made before 30th September 
1939, or thereafter as the case may be, and these 
claims could be made the subject-matter of deter¬ 
mination in second appeal. It is open to doubt 
whether this line of approach will be a safe guide 
for determining the present question. The question 
raised however, in my opinion, can be disposed of 
upon the principle enunciated by their Lordships of 
c the Judicial Committee in 1905 A. C. 369° and 
re-affirmed in 54 I. A. 421.7 It j s true that the first 
case dealt with the question of depriving a suitor 
of the right of appeal which he had at the date of 
the passing of the Judiciary Act, while the latter 
case considered the question of the conferment of a 
now right of appeal which did not exist before. The 
fundamental principle, which in my opinion appears 
to flow from the decision of Lord Macnaghten in 
the former case, is summed up in the following 
words : 

“In principle, their Lordships see no difference 
between abolishing an appeal altogether and trans¬ 
ferring the appeal to a new tribunal. In either 
case there is an interference with existing rights 
contrary U> the well-known general principle that 
statutes are not (to) be held to act retrospectively 
unless a clear intention to that effect is mani - 
d fested." 

The same principle is expressed in Maxwell on 
the Interpretation of Statutes (Edn. 8) as follows 
(pages 189 and 190) : 

“No rule of construction is more firmly estab¬ 
lished than this that a retrospective operation is not 
to bo given to a statute so as to impair an existing 
right or obligation, otherwise than as regards 
matter of procedure, unless that effect cannot bo 
avoided without doing violence to the language of 
the enactment. If the enactment is expressed in 
language which is fairly capable of either interpre¬ 
tation, it ought to be construed as prospective only.' 1 

The crucial question therefore is whether the 
amending Act conferring the right of a seoond 
appeal manifests any intention to act retrospectively 
and apply to a pending action. If the said provision 
‘ & beld to apply to a pending action, would it not 
•amount to an interference with an existing right or 


obligation in the parties to the pending appeal either 
of whom is entitled or bound to have the order 
passed in that appeal—when it is passed, whether 
before or after the Act—treated as finaland not sub¬ 
ject to interference by a further appeal or revision . 

If the appellant succeeds in the appeal, ho has an 
existing right to say that the decision if resulting 
in his favour shall not be disturbed in a farther 
appeal by his opponent. If the respondent succeeds, 
he is equally entitled to ask that the appellant 
should respect the finality of the order passed in 
the appeal and should not be allowed to disturb it 
by a further appeal. The rights and obligations 
inter partes are co-relative. The above principle, if 
applied, does not prejudice the rights of either 
party and does not favour one at the expense of the 
other. It is only a coincidence that the case in 
54 I. A. 4217 was one in which the order had 
already been passed and had under the law then 
prevailing become final and it was held that the / 
finality of that order should not be taken away by 
the provisions of the new Act conferring a new 
right of appeal as those provisions touch existing 
rights. 

The matter may be looked at from another point 
of view. Is the Amending Act, 11 of 1939 retrospec¬ 
tive in its operation either expressly or impliedly ? 

No provision of the Amending Act has been re¬ 
ferred to in support of the proposition that the 
Act is retrospective in its operation. Nor is there 
anything to show that such an intention can bo 
attributed to the Legislature by necessary implica¬ 
tion. The preamble of Act 11 of 1939 show9 that 
it was passed to amend the U. P. Encumbered 
Estates Act for purposes mentioned therein. It is 
manifest that it was not a declaratory Act which 
the Legislature intended to pass in order to declare g 
the law or remove any ambiguity which had arisen. 
On the face of it, it is an Act which introduces a 
fresh remedy of a second appeal. Under tho cir¬ 
cumstances it is reasonable to expect that the 
Legislature would have used express language if 
the intention wa9 to give a retrospective effect to 
S. 45 (2-a) and would not have left the matter in a 
state of uncertainty. There is certainly no pre¬ 
sumption in favour of retrospectiveness of tho Act. 
Section 22 of the amending Act, appears to give re¬ 
trospective effect to certain sections of tho Aot but 
makes no reference to the provisions of a second 
appeal contained in S. 45 (2-a), U. P. Encumbered 
Estates Act. In 52 All. 886 1 * it was laid down in a 
pre-emption case that “it is well settled that a new 
enactment passed during the pendency of an action 
has not a retrospective effect unless either it expressly 
says so or it lays down a mere rule of procedure , 
which it is the duty of Courts to follow. On the n 
other hand if the amendment relates to substantive 
rights, as distinct from tho adjootive law, it cannot 
affect vested rights, and therefore would not be 
applicable to pending actions.” 

Having regard to tho view expressed by their 
Lordships of the Privy Council in 54 I, A. 421,7 it 
is obvious that if the matter had been decided 
before the new Act oame into force, it will be 
regarded as final under the old law and no fresh 
right will aocrue to the aggrieved party by reason 
of the passing of the new Act. It is argued however 
that if the decision of the matter is postponed for 
some reason or the other till after the passing of 

13. ('30) 17 A. L R. 1930 All. 706 2 128 I. C. 390 • 

52 Ml 886 : 1930 A. L. J. 842, Sheopnjan Ral v! 

Bishnath Rai. 
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tbe new Act, the aggrieved party becomes entitled 
to the benefits of the new Act. This is an anomaly 
which leads to a rcductio (ui alsurdum. To take a 
simple illustration, two appeals arising out of a 
case are pending before a District Judge in first 
appeal. The appeal filed subsequently is decided bv 
the Judge before the new Act, while the appea'l 
filed earlier is not decided till the amending Act 
comes into force. The position is that the decision 
of the appeal which was filed later becomes final, 
while the decision of the appeal filed earlier can 
he reagitated in a second appeal by the mere acci¬ 
dent of its having been decided after the amending 
Act came into force. This is a proposition to which 
I find myself unable to assent. In coming to the 
conclusion at which I have arrived I am not 
oblivious of the fact that the litigant’s right is 
curtailed. The view I have taken is induced solely 
by a construction of the provisions of S. 45 (2-aj, 
}j U. P. Encumbered Estates Act. 

It was also contended on behalf of the appellants 
that sub-s. (5) of S. 45 renders the decision of the 
District Judge in appeal final “subject to the pro. 
visions of sub-s. (2-a)” and is not final in the sense 
that no second appeal is competent. This argument 
l>egs the whole question. Whether the new remedy 
of a second appeal applies to a pending action 
depends on whether tho provision introducing the 
new remedy has been made retrospective either by 
express words used in the Act or by necessary 
intention. Sub-section(5) only means that after the 
light of second appeal given by sub-s. (2-a)—where 
it is open to a litigant—has been exhausted, there is 
uo further right of appeal and the decision of the 
High Court or the Chief Court as the caso may be 
is final. Having considered the matter in the light 
of the fresh argument addressed on behalf of the 
c appellants, I am not convinced that the view taken 
by the Bench in 1941 O. W. N. 12131 is erroneous. 
I would therefore answer the question in tho 
negative. As regards the second question, it was 
conceded by Mr. Bam Bharosey Lal for the appel¬ 
lants that no revision is competent either under 
S. 46, U. P. Encumbered Estates Act, or under 
iS. 115, Civil P. C., in the event of its being held 
that no second appeal lies. I would therefore answer 
both the questions in the negative. 

AGARWAL J-I agree with my learned bro¬ 

ther Madeley J. but wish to add a few words. I 
may also refer to 54 I.A. 421? referred to in 1941 
O.W.N. 1218.1 In tlmt case the decision of the 
High Court had become final when the amending 
Act came into force. If an order becomes final be¬ 
fore a new statute comes into force it will not make 
it open to further appeal unless expressly P ro J*y^- 
d The other case to which I shall refer is.A.I.Bi. 
1927 Mad. 977, 14 referred to in 50 All. 965. In 
that case the valuation of the relief claimed accord¬ 
ing to the law in force at the date of the plaint ^ 
more than Rs. 5000 but at the time of the ®pp»l 
was less than Bs. 5000 owing to an. 
tho Court-fees Act. and it was held that tho JW«1 
lay to the High Court and not to the DistricdCourt. 
There the question was of the parties ha ing 
right to appeal to a particular Court ^^here was 
no question of any decision having become final 
That case was similar to that of 1905 A.C. 369 « 

14 P271 14 A I R. 1927 Mad. 977 : 106 I.C. 616 : 

50 iffl 857 ! 53 M.L.J. 637 (P.B.), Daivanayaga 

Reddiar v. Renukambal Aramal. r, • 5ft 

15. (-28) 15 A.LR. 1928 All. 437 : 111 I-C.® • j0 

All. 965 : 26 A.L.J. 998 (F.B.), Ram Sinpha \. 

Shankar Dayal. 


a.i.r. 

There was no question in that case of a rieht of 
appeal being given by any subsequent statute com- 
mg into force before the decision had become final 
.JJEstates Act came into force on 
30th April 1935 and originally an application under 
that Act could be made only upto 30th April 1936 
The time for making such application was subse¬ 
quently extended to the 31st October 1936. No ap¬ 
plication under the Act could be made after that 
date. The amendment came into force on 30th Sep¬ 
tember 1939. If the Act did not give the right of 
second appeal to proceedings started before the am¬ 
ending Act came into force, it did not give any right 
of second appeal at all because all the proceedings 
were commenced before 31st October 1936. The pro¬ 
ceedings under the Encumbered Estates Act are in 
the nature of a suit and they commence on the date 
of the application under S. 4 or at the latest when 1 
the written statement is filed by the applicant. It 1 
was held in 1939 A.L.J. 411 1 # that a proceeding 
under the Encumbered Estates Act is a proceeding 
in the nature of a suit. The matter was difeussed 
more fully in 1939 A.L.J. 928 17 at p. 930. It was 
observed : 

“It appears from the preamble to the Act that 
the Act was passed with a view 'to provide for the 
relief of encumbered estates in the United Pro¬ 
vinces.* The preamble indicates that the relief 
under the Act is given to the landlord who is the 
owner of the encumbered estate. Ordinarily in a 
suit relief is granted to the plaintiff in the suit. 
The landlord must therefore in view of the word¬ 
ings of the preamble be regarded as the plaintiff in 
the proceedings. Further, the initiation of legal 
proceedings rests with the plaiutiff and as the 
machinery of the Act can be set in motion only on 
the application by the landlord, the landlord’s posi¬ 
tion must be that of a plaintiff in proceedings under 
the Act. This conclusion is supported by the provi- 
sions of S. 20 of the Act which provides that under 
certain circumstances that landlord applicant can 
ask the Special Judge to quash proceedings initiated 
on the application filed under 8. 4 of the Act. The 
plaintiff in an action can put an end to the action 
by withdrawing the same, but this cannot be done 
bv a defendant. There is no provision in the Act 
entitling a creditor to terminate the proceedings 
initiated under the Act. This also shows that the 
position of a landlord applicant is that of a plain¬ 
tiff and the position of the creditor is that of a 
defendant. 

The learned counsel for Gokarnn Singh argued 
that as in accordance with S.9 of the Act 'claim is 
preferred by a creditor he must be looked upon as the 
plaintiff in the proceedings and in this connection 
he invited'our attention to Ss. 10 and 14 of tho Act 
where a creditor is described os a 'claimant. He 
argued that as the creditor is tho claimant his posi¬ 
tion is that of the plaintiff. We arc unable to agree 
with this contention. As we have said before it is 
the landlord who claims relief and it is with a view 
to grant relief to the landlord that the creditors are 
called upon to submit their respective claims before 
the Special Judge. The proceedings before the Spe¬ 
cial Judge are primarily with a view to grant relief 
to the landlord applicant and the decree.^ that art 
passed in favour of the creditors in accordance 

16. (’39) 26 A.I.R. 1939 All. ■507 : 188 J 
I.L.R. (1939) All. 587 : 1939 A.L.J. 411, Chhitar 

185 I.C. 402 
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v. Jai Singh. 
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with S. 14 ot the Act aro wholly and solely with 
(i the object of granting relief to tbe landlord appli¬ 
cant. It i9 further to be noted that the landlord is 
deecribed in tbe Act as tbe ‘applicant’ and an ap. 
plicant can be more fittingly described as plaintiff 
than a creditor who in pursuance of tbe provisions 
of the Act is called upon to submit a written state- 
inent embodying the particulars of bis claim.” 

It was held in this case that it was the landlord's 
duty to implead the heirs of the creditor within 
tbe time prescribed by law. Tbe making of a claim 
by a creditor under S. 9 or of a third party under 
S. II is not a separate proceeding but is ft proceed¬ 
ing in the application made by tbe landlord. In 
my opinion, the view taken by Madelev J. is more 
in consonance with the intention of the Legislature 
than the opposite view. 

The second question referred to the Full Bench is 

"Whether a revision under S. *16, Encumbered 
b (Estates Act, or S. 115, Civil 1\ C., lies against u 
[decision of the lower appellate Court whore it is 
held that a second appeal does not lie." 

It was conceded by the learned counsel who 
appeared in support of the view that a rovision lay 
that ho could not press his point in view of previous 
rulings of this Court. I would therefore hold that 
if a second appeal docs not lie, a revision under 
S.46, Encumbered Estates Act orS. 115, Civil?. C., 
is not maintainable. 

MADELEY J. — This is a reference made by 
the Hon’ble Chief Judge and the Hon’ble Ghularn 
Hasan J. to a Full Bench of five Judges of this 
Court. The questions referred are : 

1. Whether a second appeal against the decree of 
the first appellate Court lies under S. 45 (2-a), U. P. 
Encumbered Estates Act, as amended by the U. P. 
Act 11 of 1939, which came into force on 30th Sep- 

c tember 1939 in the following cases : (n) Where the 
first appeal was decided by the lower appellate 
Court before 30tb September 1939. (b) Where the first 
appeal to tho lower appellate Court was filed before, 
but decided after 30th September 1939. (c) Where the 
first appeal was filed as well as decided after 30th 
September 1939. 

2. Whether a revision under S. 4G, Encumbered 
Estates Act or S. 115, Civil P. C., lies against a 
dccisiou of tho lower appellate Court, where it is 
held that a second appeal does not lie. 

Three specimen cases have been token for tho 
decision of these points. The first corresponding to 
(a) is not ready, the third corresponding to (o) is 
not ready, but tho second, which is second civil 
Appeal No. 107 of 1940, Dcbi Prasad v.M. Pbundon 
Lai, is ready and bos been argued before the Full 
Bench. Tho other four Hon’ble Judges of this 
■d Court bavo already, in previous cases which bad 
come before them, decided (b) in tho negative. The 
question before us is whether tho view of the law 
previously taken by them is correct or whether it 
needs to bo revised. As tho only Judge of the Court 
who has not already expressed his opinion, tho 
honour of expressing my opinion first has been 
accorded to me. Section 46 in the unamended Act 
runs as follows : 

“46. (1) An appeal against any decision, decreo 
or order of a Special Judge of tbe first grade under 
this Act shall lie to the High Court or Chief Court 
as the coso may be. Tho period of limitation for 
appeals under this sub section shall be ninety days. 

(2) An appeal against any decision, decree or 
order of a Special Judge of the second grade under 
this Act shall lie to the District Judge, The period 

A 1 ® 1 * 1 ! 0 * for appeals under this sob-seotion 
shall be thirty days. 


(3) An appeal againstany decision, decreeor order 
of a Collector or Settlement Officer under this Act 
shall lie to tbe Board of Revenue. Tbe period of 
limitation for appeals under this sub-section shall 
be sixty days. 

(4) The provisions of Ss. 5 and 12, Limitation 
Act 9 of 1903, shall apply to appeals under this Act, 

(5) Tbe decision on an appeal under this section 
shall be finol." 

The important clause in this section for tho pur¬ 
poses of the present reference is (5). It bus been 
held by this Court that the words “the decision on 
an appeal under this section shall be final" bar both 
appeal and revision, an opinion with which I agree. 
The amendment of S. 45 has been effected by S. 19, 
amendment Act, 1939, which came into force ou 
30th September 1939. The amendment is as follows : 

"In S. 45 of the principal Act. . . . the following 
shall be inserted ns sub-s. (2-a) namolv : 

(2-a) An appeal shall lie to the High Court or 
Chief Court, as the case may be, from an appellate 
order or decree of a district Judge passed under 
sub-sectiou (2) on one or more of tho grounds 
mentioned in S. 100, Civil P. C., 1903. Tho period 
of limitation for appeals under this sub-section shall 
be ninety days. 

(iii) The words ‘subject to tho provisions of sub- 
s. (2-a)* shall be inserted before tho word, ‘The’ at 
the beginning of sub-s. (5), and the following shall 
be added at the end of that sub section after tho 
word ‘final’ namely : 

‘aud in deciding tho appeal the appellate Court may 
modify or alter or reverse any decree or order of 
the Special Judge, if in tho opinion of the appellate 
Court it bo necessary to do so iii tho interest of 
justice and equity*. ” 

I shall first proceed to examino the decisions of 
this Court on this point which hnvo been cited 
before us. The first one is 1940 O. W. N. 245,18 a 
decision of Zia-ul-Hasan nnd Yorko JJ. neither of 
whom is now sittiug on this Bench. Tho circum¬ 
stances of the case, so fur as it is necessary to enter 
into them for the purpose of this reference aro sot 
down at p. 216 : 

"A preliminary objection was taken on behalf of 
some of tho respondont-crcditors that no appeal 
lies against the order in question. This objection is 
based on the fact that though originally undorS. 45, 
Encumbered Estates Act, every order passed by a 
Special Judge was appealable, tbo amcudiDg Act II 
of 1939 has however modified S. 45 so ns to restrict 
the right ol appeal against (tic) thoso orders only 
which fiually dispose of a cuse. Tho order in ques¬ 
tion is undoubtedly an interlocutory order and does 
not dipose of the case, and it is therefore contended 
that no appeal lies against it under tho law as it 
stands at present. Tho argument is that rules of 
law which lay down proceduro bavo retrospective 
effect according to tho decisions of various High 
Courts in India, and in support of this argumont 
reliance is placed ou tho cases in A.I.R, 1027 Sind 
129,R> 1935 A.W.R. 323,20 1933 O.W.N. 40121 and 

18. (’40) 27 A.I.R. 1940 Oudh 221 : 186 I. O 680 • 
15 Luck. 460: 1940 O.W.N. 245, Mahomed Azizm* 
Rahman v. Mt. Prem Piari. 

19. (’37) 24 A.I.R. 1937 Sind 129 : 169 I. O 274 • 

38 Cr. L. J. 723 : 32 S. L. R. 507 (F.B.), Nurolhoql 
shah v. Emperor. 1 

20. ( 35) 22 A. I. R. 1935 All. 700 : 167 I. C 167 • 
1935 A. W. R. 823 : 1935 A. L. J. 895 : 68 AH 63 
(F.B.), Haider Husain v. Puran Mai. 

21. (’38) 25 A. I. R. 1988 Oudh 127 t 174 T C 714* 

“^bSsL ® 38 ° W,N - 401 (PB) > ^ 
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a deals with a case of an appellant whose right of 
appeal should have been taken away by legislation 
made subsequently to the filing of the appeal. It 
cannot be denied that the present appeal was validly 
brought under the law as it stood at that time and 
it would not be fair, in our opinion, to hold that 
an appeal validly filed should not be entertained on 
account of a subsequent amendment of law which 
does not specifically give retrospective effect to the 
amendment.” 

lhat case is distinguishable from the present 
case on several grounds. In the first place it is a 
first appeal where as we are dealing with second 
appeals in the present reference. In the second 
place these appeals had not been validly filed under 
the old law in the Chief Court. In third place what 
has been decided in that case is that it would not 
be fair to take away the right of appeal which had 
b accrued under the unamended Act and not that it 
would not be fair to give an appeal to a litigant by 
an amendment when an appeal did not exist under 
the unamended Act. The next case was decided by 
Bennett J. in a second appeal, 1941 O.W.N. 977. 3 
The head note runs : 

“The right of appeal in a suit is governed by the 
law prevailing at the date of the institution of the 
suit and not by the law prevailing at the date of 
the decision of the suit or at the date of the filing 
of the appeal, and S. 45 (2 - a), Encumbered Estates 
Act, has no retrospective effect. In a case instituted 
before the amendment of the Act therefore no second 
appeal lies even if the order of the District Judge 
in appeal has been passed after the amendment.” 

It will be seen that this decision goes very much 
further than the reference 1 (b) made to this Full 
Bench, for the date given in this reference is the 
c date of the first appeal to the lower appellate Court, 
whereas Bennett J.*s decision is that the law pre¬ 
vailing at the date of the institution of the suit is 
the law which will prevail up to the final decision 
of the case. Bennett J. in the course of his judg¬ 
ment cites 50 All. 965.1* He says that it was held 
bv a Full Bench of the Allahabad High Court in 
50 All. 965** that the right of appeal in a suit is 
governed by the law prevailing at the date of the 
institution of the suit, and not by the law prevail¬ 
ing at the date of the decision of the suit or at the 
date of the filing of the appeal. The head note in 
this case is exactly in the terms of reference made 
bv Mukerji and Bennett JJ., but the decision has 
not been made in these terms. The facts are that a 
suit for arrears of rent was filed in the Court of the 
Assistant Collector when the old Tenancy Act was 
. in force. Before it could be decided the new Act 
4 came into force on 7th September 1926. Thesuit 
was decreed on 23rd December 1926. Under the old 
Act. a defendant had undoubtedly a right of appeal 
to the District Judge if the decree wentagams 
him. Under the new Act, th «e ‘s no appeal from 
the decision of an Assistant Collector of the firs 
class, when the valuation of the 
less than Rs. 200. The point of lawthat 
fore is whether the coming into force of 
Tenancy Act under which no appeal u provided, 
deprives a defendant of his right of aPPf a '- w ^‘ ch 
he would have had if the old Tenancy Act had con¬ 
tinued to be operative. Their Lorialupii • 

••It is admitted ‘bat there is nothing in he new 

Tenancy Act expressly providing that it shall affect 

22. (’31) 13 A.I.R. 1931 Mad. 83: 130 LC. 177 ' : 54 
Mad. 627 : 60 M. L. J. 191. Panmrselvam v. A. 
Veeriah Varnlayar. 


A. I. R. 

all pending actions, or that it shall have retroa™ 

11 therefore the rignt of appeal wiH 

F ff ht \ nd not a mera matter of pr0 . 
^ dQ . r , e> could not be taken away by the new Act. 
On the other hand if it merely involved a question 
of procedure, that right may have been destroyed." 

Their Lordships then cite (1905) A. C. 3698 and 

say : 

“In that case, ordinarily an appeal lay to their 
Lordships of the Privy Council from an order of 
the Supreme Court. While the matter was pending 
in that Court, the law was amended so as to allow 
an appeal to the High Court. Their Lordships of 
the Privy Council held that the new Act could not 
deprive the party of his right to appeal to the Privy 
Council. Lord Macnaghten remarked at p. 372 : 
‘To deprive a suitor in a pending action of an 
appeal to a superior tribunal which belonged to him 
as of right is a very different thing from regulating 
procedure.” 

Their Lordships of the Allahabad High Court 
then go on to cite other cases in which this decision 
has been followed. They further cite S. 6, U. P. 
General Clauses Act of 1904 to the effect that un¬ 
less a different intention appears the repeal of an 
Act cannot affect any right, privilege or liability 
acquired, accrued or incurred under any enactment 
so repealed; or affect any remedy or any investiga¬ 
tion or legal proceeding commenced before the re¬ 
pealing Act shall have come into operation, and 
any such remedy may be enforced, and any such 
investigation or legal proceeding may be continued 
and concluded, as if the repealing Act had not been 
passed. Their Lordships further say : 

“It is clear to us that an appeal is a mere conti¬ 
nuance of the original proceeding initiated by tho 
filing of the plaint, and that tho right to continue 
that proceeding cannot be affected by a new Act, 
unless it expressly says # so. The U. P. General 
Clauses Act does not operate differently. Our an¬ 
swer to the reference is that the right to appeal to 
the Court of the District Judge was governed by 
the law prevailing at the date of the institution of 
the suit, and not by the law that prevailed at the 
date of its decision, or at the date of the filing of 
the appeal.” 

The wording of this final paragraph is, in my opin¬ 
ion, somewhat different in its implication from the 
wording of theheadnote. It does not necessarily mean 
that in all cases the right of appeal must be regulated 
by the law prevailing at the time of the institution 
of the suit, but that in this particular case the right 
of appeal was regulated by the law which prevailed 
at the time the suit was instituted. It may be noted 
also that S. 6, General Clauses Act, provides for the 
repeal of an Act under which tho right to continue 
proceedings has been given and not to the passing 
of an Act under which the right to prolong proceed¬ 
ings has been added. Their judgment seems to be 
based upon the opinion that the right of appeal is a 
substantive right and not a mere matter of proce¬ 
dure. and that it cannot therefore be taken away 
by the Legislature, unless the Legislature ©JP^^ly 
provides therefor by giving its enactment retro^ 
spective effect. I would therefore disU^u^h the 
present class of cases from the case d^ded^n 
50 All. 965.18 n does not nec^sarily fo ow that 
because the Legislature cannot, byimplcationta 
away the substantive right of *PP<* e^t.ng^nde 
an Act at the time the suit was broogh • it «ano 
give the parties a right of app™ jta«h did not 
List at the time when the suit was filrf- Anoth« 
case cited by Bennett J., is Alt Mohammad v. 
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Khalil Ahmad* in which it was held that the 
* provision for a second appeal has no retrospective 
effect. Bennett J. himself poiDts out, however, that 
this case is distinguishable, and I do not think that 
he relied upon it. This decision is to be found in 
1940 O.W.N. 545.*3 It was a decision of Hamilton, 
Yorke and Srivastava JJ. They say at p. 550 : 

4i In the present case the particular order of the 
learned District Judge, dated 19th March 1958, 
against which this application in revision was filed 
on 16th July 1938, was not appealable at the time 
it was passed. The present provision for a second 
appeal came into force from 30th September 1939, 
i.e., about a year and a half after that order. On the 
authority of the case mentioned above, and in view 
of the principle that the right of having an order 
treated as final vested in a party cannot be taken 
away by a subsequent enactment in the absence of 
the express words to that effect, we give the an- 
b swer to the second question in the following words: 
‘The provision of a second appeal in cl. (2a) of Sec. 
45, U. P. Encumbered Estates Act, as it stands 
after the amendment, has no retrospective effect’." 

The answer to the refereuce is very general, but 
it will be seen that though the reasoning applies 
with full force to question (a) referred to this Bench 
the circumstances of that case were quite different 
from the circumstances of the case referred in (b). 
The ratio decidendi seems to be that when a party 
has obtained a final decree which at the time at 
which it was passed could not be challenged by 
appeal or revision, the subsequent enactment allow¬ 
ing appeal cannot deprive him of this vested right. 
In case (b) the decree would not under the old law 
have become final until the appeal had been deci¬ 
ded by the District Judge, but at the time when 
c the present appeal was decided by the District Judge 
there was already a law in force allowing appeal 
to tho High Court. Bennett J. in the judgment pro¬ 
ceeds to make tho distinction which 1 am trying to 
emphasize here. He says : 

“It is contended that there is no conclusive deci¬ 
sion of this Court on the point, and this appears to 
be correct. All that was held in 1940 O.W.N. 545 s3 
was that the provision for a second appeal has no 
retrospective effect in view of the principle that the 
right of having an order treated as final vested in 
a party cannot be taken away by a subsequent en¬ 
actment in the absence of express words to that 
effect. As in the present case the order of the Dis¬ 
trict Judge was not passed till after tho amending 
Act came into force, it is possible to argue that the 
ruling in 1940 0. W. N. 545^3 is irrelevant. 1 am, 
however, of opinion that there is no good reason for 
j n °t following the principle laid down by the Alla¬ 
habad High Court, namely, that a right of appeal 
is governed by the law prevailing at the date of tho 
institution of the suit.” 

He further adds that he docs not consider that 
the right of appeal is merely a matter of procedure, 
and that because one appeal only was allowed when 
tho suit was filed, it would bo a distinct inter¬ 
ference with a vested right to hold that a second 
appeal lies. As to his reliance upon 50 All. 965,13 I 
have tried to show that though the headnote has 
very wide scope, as has the final answer to tho 
reference in 1940 O. W. N. 54523 the point actually 
deoided is very much narrower, and is in faot only 
a special case from among the cases covered by the 
Order of Reference. It held that the right of appeal 
accruing to the parties at the date of filing the suit 

23. (*40) 27 A.I.R. 1940 Oudh 835 : 189 I.O. 265 : 
15 Luck. 612: 1940 O.W.N. 545 (F. B.). 


is not a mere matter of procedure, but is ft substan¬ 
tive right and it cannot be taken away by the e 
Legislature except by an express and unmistakable 
enactment that it is so taken away. 

The second point, namely that to allow an appeal 
under the amending Act when no appeal was pro¬ 
vided at the time the suit was filed would be an in¬ 
terference with vested rights also does not seem to 
me to be correct. In effect it has been held by the 
Frivy Council as well as by the Allahabad and 
other High Courts that where there is a right of 
appeal it vests in the parties nt the time when the 
suit is filed and they cannot be deprived of this 
right excepting by clear and unmistakable enact¬ 
ment of the Legislature. The right of having no 
right of appeal, however, appears to mo to be of an 
ambiguous nature. I cannot myself conceive of such 
a right. Counsel for the respondeut argues that 
his client has a vested right of having an absolute 
decree. He would, however, chaDge the terminology f 
and say that he has a substantive or existing right 
to have an absolute decree, because it is difficult to 
see how such a right could vest until he had 
actually obtained the decree. In my opinion, even 
if we change the terminology and say substantive 
or existing right, his position is not bettered. The 
right of appeal is a positive right and it has been 
held that it accrues at the time of the filing of a 
suit. It is difficult to understaud how the absence 
of the right of appeal can be called a right at all. 
The right of appeal is something which at the 
institution of the suit every party very much appre¬ 
ciates. Suits may be deoided wrongly and all parties 
are only too pleased to know that if such a mis¬ 
carriage of justice should take place, they will have 
an opportunity to get it rectified in a Court of 
superior jurisdiction. The right of appeal continues 
to each party so long ns any point in the suit has g 
been deoided against him. The only class of case in 
which this right ceases to exist to any party is 
when the whole case has been decided in favour of 
such party. In such a case, of course, that party 
would not wish to appeal. The right of appeal can¬ 
not, therefore, be regarded as a hypothetical right de¬ 
pendent upon which way the casegoes. It i9 moreover 
a positive or substantive right. But tho right of 
having uo appeal is negative, and the right to have 
an absolute decree if you get a decree in your favour 
at all is very definitely hypothetical. In my opinion, 
the prohibition of appeal by law existing at the 
time of the institution of a suit does not amount to 
a substantive or existing right accruing to tho par¬ 
ties. It is a mere negation of such right. If, there¬ 
fore, tho Legislature chooses to give suoh a right 
during the pendency of the case, there is no prin¬ 
ciple of law which prevents it doing so. * 

As I read S. 45 as amended by S. 19 of the n 
amending Act. all appellate decrees of Distriot 
Judges are made appealable by tho amending Act 
on and after 30th Septombor 1939, subject only to 
(1) the law of limitation as laid down in the Act it¬ 
self and (2) any other principle of law with whioh 
the amendment may come into confliot and whioh 
may prevail over it, e. g., possibly cases covered by 
reference (a). In this case the question of limitation 
does not ariso. The only question whioh we hayo to 
consider is whether there is any other general prin¬ 
ciple of law whioh conflicts with and overrides the 
provision of a right of appeal in the amendment I 
have to the best of my ability considered this ques- 

i * 1 am u , na , b !° t0 see an y SD< * confliot of 

law. The next decision of the Ohiof Court is 
another single Judge docislon in 1941 OWN 
1018.8 It does not seem to introduce any new matel 
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rial or arguments and therefore does not require 
a separate discussion. Similarly, the next two decisions 
in 1941 O. W. N. 1061- and 1941 O. W. N. 1094* 
decided by Agarwnl J. do not require separate dis¬ 
cussion. We next come to a Bench decision of the 
Hon'ble Chief Judge and Ghulam Hasan J. in 1941 
O.W.N. 1213. 1 This judgment covers four appeals, 
one of them being of the class referred in (a) and 
tho other three of the class referred in (b). I note 
that Mr. Wasim argued for a limited retrospective 
effect which is the view that I am taking here. The 
Hon’ble Judges, however, followed Bennett J. in 
the first decision of this series and thus took their 
opinion from what appears to me to have been a 
mistaken view of tho scope of the Allahabad deci¬ 
sion in 50 All. 965. 15 They say also: 

“The learned Judge also points out the anomaly 
which might arise in a case when two appeals arc 
preferred, one of which is decided before the pass- 
0 ing of the amendment Act while the other is post¬ 
poned on some reason or other till after the passing 
of the Act and is decided afterwards.” 

In my opinion no such consideration can be al¬ 
lowed to influence us in our interpretation of the 
law. If the lower Courts by their expedition have 
unwittingly deprived some suitors of a right of 
appeal which they would have had under a more 
dilatory procedure, that can be no reason for depriv¬ 
ing a whole class of litigants of the right of appeal 
given to them in S. 45 (2a). They further cited 
(1905) A.C. 369® in which their Lordships remarked: 

“Their Lordships cau have no doubt that provi¬ 
sions which, if applied retrospectively, would deprive 
of their existing finality, orders which when the 
statute came into force, were final, are provisions 
which touch existing rights. Accordingly, if tho 
r section now in question is to apply to orders fiual 
at tho date when it came into force, it must be 
clearly so provided. Their Lordships cannot find 
in the section even an indication to that effect." 

1 do not think it is necessary forme after all that 
I have said to point out that this passage, while it 
applies to cases referred under (a), cannot, in my 
opinion, be applied to cases referred under (b). 
They then cite 52 All. 886*3 and say: 

“It is well settled that a new enactment passed 
during the pendency of an action has not a retro¬ 
spective effect. unless either it expressly says so or 
if lays down a mere rule of proeed u re ,c ‘* ‘ 1 “ 

the duty of Courts to follow. On the other band, if 
ho amendment relates to substantive rights as dis- 
fnctTron. the adjective law. it cannot affect vested 
rights and therefore would not be. applicable to 

pending actions.” pronounce- 

IX e.bu ta*.Ita.il 

for the decision in 6- A11. « q( re . cmp tion, 

what was decided was that *rg ‘ tor » s claim 

or a right to defeat a P^g^^SteiaotiTe 
under S. 19, Agra Prc-en p ftn amendment 

right and cannot be taken a 7 va9 decided, 
which came into force after _ a v j ew 

On the other hand, it appears 
directly opposed * ‘ h ° A ,P^ S ex^d^in 
^ , I h B19M ,D Ail.'’'l43.-‘ The' beadnote runs as 
follows : 

24. (’28) ID A. I. R. 1928 All. 143 = 109 L C ’ 20 '- 

Sarju Singh v. Harakh Cband. 
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“Where a suit for arrears of rent exceeding Rg. 
1U0 but below 200 was brought in the Court of the c 
Assistant Collector of the first class when the old 
Tenancy Act, viz. Act2 of 1901, was in force and was 
decreed ex parte, whereupon an application for the 
setting aside of the ex parte decree and for the 
restoration of the* suit was made hut was rejected 
after the present Tenancy Act had come into force: 

Held that as the order rejecting the application 
for setting aside the ex parte decree was passed after 
the coming into force of the present Tenancy Act, 
the right of appeal must he governed and the forum 
of appeal must bo determined with reference to the 
provisions of the present Act under which an 
appeal against a decree of an Assistant Collector of 
the first class can only lie in the Court of the Dis¬ 
trict Judge, and therefore tho appeal against the 
order rejecting the application must be in the Court 
of the District Judge.” 

Another decision in 1941 O.W.N. 350^ made by / 
a Full Bench of the Allahabad High Court on the 
following reference is also interesting. The refer¬ 
ence was whether the revisional jurisdiction vested 
in this Court by S. 115, Civil P. C., can he exer¬ 
cised with reference to appellate orders, passed 
under sub s. (2) of S. 45,or revisional orders, passed 
under S. 46 of the Act, by a District Judge. Their 
Lordships remarked towards the end of their 
judgment, 

“In view of this amendment in S. 45 by sub. 
s. (2a) the decrees or orders passed by a District 
Judge on appeals against decrees or orders of a 
Special Judge of the second grade shall be appeal- 
able to tho High Court. Thus, by tho amendment 
an aggrieved party is entitled to invoke the appel¬ 
late jurisdiction of this Court for testing tho validity 
or otherwise of an appellate decree or order passed 
by a District Judge. This being so, ordinarily it 
would not be necessary for an aggrieved party to 
invoke tho revisional jurisdiction of this Court in 
accordance with the provisions of S. 115, Civil P. C. 
Tho question referred to at the inception of this 
judgment is therefore of no practical importance s > 
far as appellate decree or orders of District Judge j 
passed after tho amending Act came into forco are 

concerned.” 

It .loci not appear that any arguments were 
urged before their Lordships of the Allahabad High 
Court on this question and the remark is more or 
less obiter. As an expression of opinion however, it 
is entitled to respect. We thus find that the passage 
cited from 52 All. 8861’ has not been fully followed 
by that Court. In my opinion, it is too wide in its 
scone and would include coses which do not come 
under the rule of law which it is trying toexpound. 
Tho next decision cited is one of Lindsay J. in 
A I R 1927 All. 509.2° This decision relates to 

the Agra Tenancy Act. The beadnote runs : 

“Where on the date tho appeal was filed, the Agra 
Tenancy Act of 1901 was in force, but on the date of 
hearing, the Act of 1926 had come into force : 

Held that the case should be decided under tbe 

01 It A was contended before tho Hon’ble Judgo that 
under tho new Act the lower Court, namely 1the 
Additional Judge of Agra, had no jurisdiction to 
entertain an appeal. Tho appeal was filed on 10th 
February 1920, and it was admittedly a competen 

0 e /hi\ oa 1 I U 1941 All. 131 : 193 I.C. 464 : 
2 1 S 9*A A.L S 85 =• 1941 o!w.X. 350 (F.B.). Achra, 

uufn AU. 509 : 103 L C. 286, 

Girwar Lal v. Kalian. 
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appeal under S. ISO, Agrft Tenancy Act of 1901. 
This caso is of the same class of eases as I have 
l>eon di-cussing where the parties had a vested right 
to appeal under the old Act whereas the new Act 
did not allow the right of appeal. Lindsay J. 
referred to S. 6, General Clauses Act, which I have 
alreadv discussed, and he der ided this question on 
the basis of a 6. The Hou'ble Judges of this Court 
then quote Halsbury’s Laws of Eogland, Vol. 31, 
page 513. 

“A statute is ‘prima facie* prospective, and do< ? 
not interfere with existing rights, unless it contain? 
express words, or there i< the plainest implication 
to that cfleet. The fact of a statute being remedial, 
or designed to protect the public interest, is n 
matter to which great weight is to be attached, and 
a different principle prevails where the statute is 
one that introduces a new remedy. An appellate 
Court is able, and bound, to give effect to new reme¬ 
dies introduced by an enactment passed after the 
judgment appealed from was made hy the Court of 
first instance." 

This passage appears to me to support the very 
view which 1 have taken. Statutes are ordinarily 
prospective in bo far that they will not interfere 
with existing rights. Thus, if a right of appeal 
exists under the old Act, ordinarily a statute will 
not take it awny retrospectively, hut if no right of 
appeal exists under the old statute, a different prin¬ 
ciple applies where the new statute introduces r 
new remedy. The next authority dealt with is 
Maxwell on the Interpretation of Statutes (Edn. 8), 
page 189. 

“No rule of construction is more firmly estab¬ 
lished than this : that a retrospective operation is 
not to be given to a statute so as to impair an exist¬ 
ing right or obligation, otherwise than as regard? 
matter of procedure, unless that effect cannot be 
avoided without doing violence to the language of 
the enactment. If the amendment is expressed in 
language which is fairly capable of either interpre¬ 
tation, it ought to he construed as prospective only.” 

This is not quite so clear, but I think that the 
second sentence must be read as a continuation of 
the argument contained in the first, that is tbnttho 
statute must be read prospectively where otherwise 
it would be an impairment of an existing right or 
obligation. It would, of course be just possible to 
talk of the absence of the right of appeal as an 
obligation not to appeal, but I do not believo that 
the learned author had anything of this kind in his 
mind. This disposes of all tho authorities cited in 
the decision of the Division Benoh of this Court. 
The reasoning towards tho end of that judgment 
seems to be mainly based on the finality attaching 
to appellato decrees of District Judges when once 
they have been passed. The opinion is also expressed 
that the legislature did not intend to give retrospec¬ 
tive effect in any sense of the word to the amend¬ 
ment contained in S. 45 (2-a). As I have already 
said I am clearly in favour of tho limited retro¬ 
spection supported by Mr. Wasim before tho Division 
Benoh, and I give it as my opinion that where the 
first appeal to the lower appellate Court was filed 
before, bat decided after 80th September 1989, a 
second appeal lies to this Coart. It is not necessary 
for me to di6cnss the other argument based on tho 
analysis of the sections of the amending Act, and 
indeed I can scarcely do so without prejudicing the 
decision of the reference contained in sub-cl. (a). 

BY THE COURT—In view of the majority of 
opinion, the answer to question l (b). referred to the 
Full Benoh, is that a second appeal lies where the 
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first appeal is filed before, but decided after 
September 1939. We answer the second question e 
referred to the Full Bench in the negative. 

K.S./R.K. Questions answered. 


(b) C. P. C— 

r iO) Cbitalev. S. 115. N. 20 Pt. C. 
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Agarwal J. 

Jawahir — Plaintiff — Appellant 

v. 

Niaz Ahmad Khan and others — 

Defendants — Respondents. 

Second Appeal No. 190 of 1933, Decided on 12th 
January 1942, against order of Civil Judge, Sultan- 
pur, D/- 21st April 1938. 

(a) Landlord and tenant — Rent suit — Re¬ 
venue Court holding defendant to be tenant 
liable to pay rent — Decision does not bar ten¬ 
ant from suing in civil Court for declaration 
that he is mortgagee in possession. 

The decision of a revenue Court in the suit for 
rent thAt the defendant is a tenant and liable to 
pay rent docs not bar the defendant from maintain¬ 
ing a suit in the civil Court for a declaration that 
he is tho owner, or mortgagee in possession inas¬ 
much as the question of title is not within tho ex¬ 
clusive jurisdiction of the revenue Court: (*34) 21 
A.I.R. 1934 Mad. 551, Rel. on; Case lata discussed. 

[P 303 C 1) 

(b) Civil P. C. (1908), S. 11 — Subsequent 
mortgagee obtaining decree for rent in revenue 
Court against tenant of prior mortgagee in pos¬ 
session — Prior mortgagee not impleaded — 
Tenant always paying rent to prior mortgagee 
— Rent decree does not affect rights of prior 
mortgagee—Prior mortgagee can sue for decla¬ 
ration in civil Court that he was mortgagee in 
possession and not tenant of subsequent mort¬ 
gagee- 

Where the subsequent mortgagee obtains a decree 
for rent in the revenue Court against the tenant of 
the prior mortgagee in possession without implead¬ 
ing the prior mortgagee and tho tenant has always 
paid rent to the prior mortgagee, tho latter must be 
taken to be in possession of the plots under tho 
mortgage and entitled to hold that possession. As 
the prior mortgagee was no party to the rent decree 
it cannot affect his rights. The prior mortgagee 
therefore is not barred from suing in civil Court for 
declaration that he was mortgagee in p ossession of 
the mortgaged plots and not tenant of subsequent 
mortgagee. (P 303 O 1) 

Iftikhar Husain — for Appellant. 

E. H. Zaidi and Ali Hasan — 

for Respondents 1 and 8. 

JUDGMENT.—This second appeal arises outof 
a suit brought by the plaintiff for a declaration that 
he was in possession of the four plots in question 
viz., N03. 44 , 441, 776 and 777, under a mortgage 
deed dated 16th August 1929 and was not a tenant 
of the defendants 1 and 8. Defendant 2 Ghafurul 
Nisan executed a possessory mortgage of these four 

?L°oa m * avour of the appellant on 16th August 
1929. She executed another mortgage deed in ros- 
peot of these very plots in favour of Najju Khan 
father of defendant 1 on 12th August 1930. Defen. 
dant 8 is a transferee from defendant 1 under a 
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. dated 2 . 7lh June 193G - Najja Khan filed a suit 1926 Oudh 506.6 In 


A. I. R. 


for arrears of rent against the present plaintifi in 
respect of plots Nos. 440 and 441 alleging that he 
was a tenant. That suit was decreed. He also 
brought a suit for arrears of rent against Mt. Jotr- 
de, who was in possession of the other two plots and 
that suit too was decreed. 

Both the lower Courts have dismissed the suit in 
regard to plots Nos. 440 and 441 but decreed it in 
respect of plots Nos. 776 and 777. They held that 
the decision of the revenue Court that the plaintiff 
was a tenant barred the present suit in respect of 
plots Nos. 440 and 441. They also held that Jagdei 
had been paying rent to the plaintiff in spite of the 
decree obtained against her by the defendant and so 
the plaintiff was entitled to the declaration sought 
in respect of the two plots Nos. 776 and 777. It is 
contended in appeal on behalf of the plaintiff that 
* the decision of the Courts below that his suit in 
respect of plots Nos. 440 and 441 was barred by 
res judicata is wrong. The defendants have filed a 
cross-objection and urged that the plaintiff was not 
entitled to a decree in respect of plots Nos. 776 and 
777. 

The first point which we propose to consider is 
whether the plaintiff’s suit in respect of plots Nos. 
440 and 441 is barred on account of the decision of 
the revenue Court holding the plaintiff to be a ten¬ 
ant of the second mortgagee. The learned Civil 
Judge who decided the appeal was of the opinion 
that the decision of the revenue Court that the 
plaintiff was not a prior mortgagee but a tenant was 
beyond the jurisdiction of the revenue Court and 
therefore that decision was not binding on the 
plaintiff. He however found himself bound by certain 
decisions of this and other Courts. He has relied on 
: A. I. R. 1932 Oudh 199. 1 It was held in that case 
that S. 11, Civil P. C., does not exhaust the law of 
res judicata and the decisions of Courts possessed 
of exclusive jurisdiction had the effect of res judi¬ 
cata irrespective of the limitation that the first 
Court must be competent to decide the subsequent 
suit. It has to be seen whether the revenue Court 
hud exclusive jurisdiction to try the matter in 
question. It undoubtedly had jurisdiction to decide 
a suit for arrears of rent but it had no jurisdiction 
to decide a question of title, that is whether or not 
the plaintiff was a mortgagee in possession. The 
following observation is made in Mulla’s Code of 
Civil Procedure, 11th Editipn at page 75. 

"A decision of a revenue Court on a question of 
title is no bar to the trial of the same question by 
the ordinary civil Courts unless the revenue Court 
is empowered by the Legislature to determine qoes- 
i tions of title so as to constitute it pro tanto a civil 
Court. The reason is that Courts of revenue are 

generally Courts of jurisdiction limited to adjudicate 

on questions of rent, tenure, etc.” 

This observation was cited with approval in 
A. I. R. 1935 Lah. 739.2 The learned Civil Judge 
has relied on three cases reported in A. I. iy £ b 
Oudh 205,3 A. I. R. 1926 Oudh 348* and A. I. R. 

1. (’32) 19 A.I.R. 1932 Oudh 199 : 137 I. C. 606 : 

7 Luck. 716 : 9 O. W. N. 488 (F. B.) Bajrang 
Bahadur Singh v. Beni Madho Bakhsh Singh. 

2. (’35) 22 A.I.R. 1935 Lah. 739 : 161 I. C. 201 . 
38 P. L. R. 292 : 17 Lah. 38, Mt. Harnam Kuar 

3^* (*26) ^^A D L R. 8 1926 Oudh 205 : 93 I. C. 62 : 3 
O. W. N. 210, Dilawar Khan v. Mt. Kulsum Bibi. 

4. (*26) 13 A. I. R. 1926 Oudh 348 : 93 I. C. 374 : 

6 O. W. N 1214, Har Nath Singh v. Snram. 


nlaint iff A# I# R * 1926 Oudh 205 s the 

5 d . * ssue 4 a t nolic<? ot ejectment against « 
the defendant treating him as her sub-tenantf Thi 

mln U t d u A ?L ed a SU,t t0 conlest the nolice of eject-' 
ment and the revenue Court had held that the 

defendant was not a sub-tenant but a tenant-in- 

ch.ef of the zemindar. It was held that the plaintifi 

was not entitled to maintain a suit for a declara- 


t ion t hat she was the tenant-in-chief and the defen¬ 
dant her sub-tenant. In that case it was held that 
it was entirely within the exclusive jurisdiction of 
the revenue Court to decide whether the defendant, 
was a sub-tenant of the holding and could be 
ejected as such and it was decided by it that ho 
was not a sub-tenant. In the present case the 
revenue Court could not decide the question of 
title; it could only decide whether the plaintiff was 
entitled to a decree for rent. If the present suit 
were to be decreed, the decree of the rent Court 
would not be annulled as was the case in A. I. It. 
1926 Oudh 205. 3 The casc3 in A. I. R. 1926 Oudh 
348* and A. I. R. 1926 Oudh 506 5 are also distin¬ 
guishable on the same grounds. In A. I. R. 1927 
Oudh 183® it was held that the Courts of Revcnuo 
have the exclusive jurisdiction to determine what 
is the status of a tenant of land and the civil 
Courts have the exclusive jurisdiction to decide 
whether or not a person in possession holds a pro- 
prietary or under-proprietary right in the land and 
therefore a decision of the revenue Court as to the 
status of a tenant is not res judicata in a suit in a 
civil Court. The lower Court has also relied on 
A. I. R. 1935 Oudh 229. 7 In that case the learned 
Judge observed as follows : 

“Certain rulings have been cited before me by 
the learned counsel for the appellants as authority 
for the proposition that even if the revenuo Court 
decides that a party is a tenant nevertheless such a 
finding is not final and the point cao be rcagitated 
in the Civil Court. I may refer to 3 O. C. 365 8 and 
A. I. R. 1915 Oudh 224.® These rulings do no doubt 
lend some colour to his contention but I do not 
think they are authority for the view that when o 
plaintiff in the revenue Court has established his 
right to possession as a tenant then it is open to 
the defendant to obtain a decree from the civil 
Court for the ejectment of the plaintiff as a mere 
trespasser." 

It appears that the law laid down in that case 
was confined to its own facts. Reliance has been 
placed on 1937 O. W. N. 886.1® i n that case one 
Mt. Ahmadunnisa obtained a decree for arrears of 
rent in the revenue Court against one Hardeo 
Bakhsh and certain rights of Hardeo Bakhsh under 
a mortgage deed were put to sale in execution of 
the decree. An objection was made and the sale 
was set aside. On review, the revenue Court again 
restored the sale. There was an appeal and the 
appellate Court restored the former order of the 

5. (*26) 13 A. I. R. 1926 Oudh 506 : 95 I. C. 585, 

Debi Prasad v. Baij Nath. _ „ _ 

6. (’27) 14 A.I. R. 1927 Oudh 183 : 100 I. C. 851 . 
7 O. W. N. 443, Mahmud-ul-Hasan v. Baldoo 

yfrlfjj 22 A. I. R. 1935 Oudh 229 : 164 L 0. 87 : 
1935 O. W. N. 257 : 10 Luck. 682, Ram Het v. 

Pirthi Nath. . p Pftl 

8. (1900) 3 O. C. 365, Raghubar v. Raja Ham t a. 

9?T’1S) 2 A. I. R. 1915 Oudh 224 : 28 I. C. 307, 
Ram Autar v. Abdul Hasan Khan. R 

10. (’37) 1937 O.W.N. 886 : 170 I. C. 639, Rustam 

Singh v. Ahmadunnisa. 
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revenue Court setting aside the sale. It was held 
a that a suit for a declaration that the order of the 
appellate Court was illegal was not maintainable. 
That case is quite distinguishable from the present 
one. In that case the revenue Court had exclusive 
jurisdiction to decide whether the sale ought to be 
set aside or not. Reliance is also placed on A. I. R. 
1933 Lah. 738. 11 In that case, a decree for eject¬ 
ment had been passed and then a suit was brought 
by the defendant for a declaration that the decree 
for ejectment should not affect his rights. In that 
case if the civil Court had interfered, its decree 
would have come in conflict with the revenue 
Court decree. In the {present case the decree for 
arrears of rent can stand and the plaintiff can get 
a declaration of his rights. Again, reliance is placed 
on A I. R. 1936 Pat. 556.13 it does not appear that 
the two Courts were different in that case. The 
facts of the case in A. I. R. 1934 Sind 11213 were 
b quite different. It was held in A. I. R. 1934 Mad. 
551* 4 that in settling a rent dispute a revenue 
Court must consider the question of title, its deci¬ 
sion only as regards the rent sued for will be final 
but as regards title, a matter which obviously is 
not within its exclusive jurisdiction its decision 
will not be final. I think tbis case is on all fours 
with the present one. 

After considering all the authorities, I am of 
opinion that the decision of the revenue Court in 
jthc suit for rent that the defendant is a tenant and 
liable to pay rent does not bar the defendant from 
^maintaining a Guit in the civil Court for a declara¬ 
tion that ho is the owner. The plaintiff's suit in 
respect of plots Nos. 440 and 441 ought therefore 
’to have been decreed. The respondents* cross-objec- 
tion has no force. It cannot bo denied that the 
plaintiff is a prior mortgagee and the defendants 
c are subsequent mortgagees. Mt. Jagdei was a tenant 
of plots Nos. 776 and 777. It is true that the 
defendant obtained a decreo for arrears of rent 
against her bnt both the Courts have found that 
she has always been paying rent to the appellant. 
The appellant therefore was in possession of those 
plots under the mortgage and was entitled to hold 
that possession. As the plaintiff was no party to 
tho decree for arrears of rent obtained by the 
defendant against Mt. Jagdei it cannot affect his 
rights. Both the Courts have held that there was 
no estoppel against the plaintiff and nothing against 
it has been shown. The cross-objection has no 
force. I accordingly allow tho appeal with costs 
and decree tho suit for a declaration that the 
plaintiff is in possession of the four plots Nos. 440, 
441, 776 and 777. The cross-oh *ection is dismissed 
with costs. 

^ 0. N./R.K. Appeal-allowed. 

11. (’33) 20 A. I. R. 1983 Lah. 738: 160 I.C. 155: 
34 P- L* R. 642, Rai Singh v. Man Singh. 

12. ('36) 23 A. I. R. 1936 Pat. 656 : 165 I. C. 
623 : 17 P. L. T. 633, Pirthi Singh v. Ramsaran 
Mahto. 

13. (*34) 21 A. I. R. 1984 Sind 112 : 162 I. C. 
894. Hemraj Harnamdaa v. Horgalal. 

14. (’34) 21 A. I. R. 1934 Mad. 651: 162 I. O. 246: 
67 M. L. J. 268, Mnthu Vijiaraghunatha v, 
Venkatachnlam Chcttiar. 
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Mata Prasad — Defendant — Appellant ' 

V. 

Brij Eishore Singh and another — 

Plaintiffs — Respondents - 

Second Appeal No. 169 of 1938, Decided on 6th 
March 1942, against order of Civil Judge, Fyzabad, 

D/- 22nd February 1938. 

(a) Hindu law — Widow of predeceased son 
having no right and without consent of rightful 
heirs getting possession of property holds it 
adversely to rightful heirs and acquires full title 
after 12 years. 

If a widow of a predeceased son having no right 
to any share in the property left by her father-in- 
law succeeds in getting possession of shares out of . 
the property from time to time and holds them 
adversely to the rightful heirs for more than 12 
years and it is not established that her possession 
was by the consent of the rightful heirs, it must he 
held that she acquired full title by adverse posses¬ 
sion, and if, after holding the property for more 
than 12 years, she transfers the same by gift, the 
rightful heira cannot succeed in obtaining posses¬ 
sion from the widow’s donee : Case law referred . 

[P 304 C 2) 

(b) Evidence Act (1872), S. 78—Written state¬ 
ment is not public document. 

A written statement is not a public document 
and hence a certified copy of it cannot bo presumed 
to be genuine and accepted as sufficient proof: Case 
law referred . [P 305 C 1) 

(c) Limitation Act (1908), Art. 141—Adverse 
possession commencing to run against last g 
male owner—Intervention of limited estate will 
not prevent time running—Reversioner cannot 
claim fresh cause of action on death of limited 
owner. 

Where adverse possession commences to run 
against the last male owner himself, the interven¬ 
tion of tho limited estate will not prevent time 
running and will not enable tho reversioner coming 
after the limited owner to Bay that he has got a 
fresh cause of action on the death of the owner of 
tho limited estate. [P 805 C 2] 

S. N. Srivastava — for Appellant. 

Faiyaz Alt and &f, Wasim — for Respondent 2. 

JUDGMENT. — Thi9 is a second civil appeal 
against the judgment and deoree passed by the 
learned Civil Judge of Fyzabad upholding the judg¬ 
ment and decreo passed by the learned Munsif, ; 
North Fyzabad, decreeing the suit with costs. The 
suit was brought by two plaintiffs, Brij Kishore 
Singh and Bansgopal Singh, of whom only the first 
named was originally interested in the property. 
Bansgopal Singh joined as a plaintiff because a 
sbaro of the property in dispute had been trans¬ 
ferred to him by Brij Kishore Singh. The plaintiff 
sued for possession of certain property which had 
belonged to one Gaya Din Singh. Gaya Din Singh 
died in tho year 1907. He was predeoeased by his 
son who left a widow, Mt. Ram Kali. • On Gava 
Dm Singh's death, the property was mutated in the 
name of his daughter-in-law, Mt. Ram Kali as 
waris.; For this entry there appears to have been 
no justification. The plaintiffs alleged that Mt 
IU ^. Kall J 00k o l wr ??8 f ? 1 possession of the property 

2? h * d6ath a ? d ao *° ir ®d absolute 
title thereto by adverse possession for over 12years. 
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On ord .Tone 192C. she gifted the entire property in 
dls P afe to Brij Kishore Singh, but her name 
remained in the revenue registers for the remainder 
of her lifetime, no mutation being effected in Brij 
Kishore’s name. 

Mt. Ram Kali died in 1936 when Brij Kishore 
Singh applied for mutation on the basis of the deed 
of gift. The present appellant, Mata Prasad, who 
was a reversioner of Gaya Din Singh, also applied 
for mutation, and on 29th October 1936, the re¬ 
venue Court ordered mutation in his name. The 
plaintiffs’ case was that the deed of gift was valid 
and, therefore, they were entitled to possession, and 
alternatively they pleaded that in any event Brij 
Kishore Singh had acquired a possessory right to 
the property and was entitled to possession of it as 
against Mata Prasad who was a trespasser. Only 
two issues were discussed by the first appellate 
Court and these are the only two issues which are 
b relevant in this second appeal. They are : 

Issue 2. —Dad Mt. Ram Kali completed her title 
to the property in suit by virtue of adverse posses¬ 
sion before she executed the gift deed in favour of 
plaintiff ? (i. c., plaintiff 1, Brij Kishore Singh). 

Issue 7. —Is plaintiff entitled to a decree for pos¬ 
session on the basis of possessory right as alleged in 
para. 7 of the plaint ? 

Both issues were decided by the trial Court in 
the affirmative. The first appellate Court accepted 
the first finding and did not consider it necessary 
to consider the question raised in the other issue. 
As the widow of Gaya Din Singh’s son who pre¬ 
deceased him Mt. Rain Kali had no right to posses¬ 
sion of and no title in the property, but if 9he 
remained in possession with the consent of the 
reversioners, no question of her acquisition of title 
by adverse possession could arise. The first question 
c for consideration, therefore, is whether there was 
such consent. Both Courts below have answered 
this question in the negative. 

The second question for consideration is whether, 
if this finding is upheld, Mt. Ram Kali asastranger 
could acquire absolute title by adverse possession as 
against the next reversioner Mata Prasad, by hold¬ 
ing property adversely during the lifetime of other 
widows who are entitled to possession. It appears 
that on the death of Gaya Din Singh his nephew 
Kewal Ban Singh was entitled to succeed him. He 
is said to have lived for about four years afterGaya 
Din Singh’s death, but he took no steps to obtain 
possession of the property. He was succeeded in 
3911 by his two widows, Mt. Gendaand Mt. Daulata, 

of whom Mt. Daulata is still alive. They also took 
no steps to assert their right to the property. Had 
they succeeded to a widow’s interest on Gaya Din 
d Singh’s death Mt. Ram Kali could not have pres¬ 
cribed for more than their life interests. But it has 
to be seen whether the position is altered by reason 
of the fact that the period of prescription ran for 
Eom** four years during Kewal Ban Singh s lifetime, 
and whether time continued to ran for the same 
purpose, that is of obtaining absolute title upon hi, 
death, in the lifetime off his two widow* who sac- 
ceeded him. This aspect of the case has not been 

examined by the Courts below. 

The lower appellate Court carefully considered 
the question of consent and came to tbe conclasion 
that it bod not been proved. There eon be doubt. 
that in the absence of consent Mt. Ram Kalis pos¬ 
session must be considered to have ^adverse. In 

4 O. W. N. 350. 1 it was held by a Bench of this 

1. (’27) 14 A.I.R. 1927 Oudh 138 : 99 I. C. 890 : 4 
O. W. N. 350, Raj Bahadur v. Kandhaiya. 
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£°? r . l , that th f widow ®l a predeceased son has no 
righf to any share in the property left by her father- « 
in-law. If, however, she succeeds in getting posses, 
sion of shares out of the property from time to time 
and holds them adversely to the rightful heirs for 
more than 12 years and it is not established that 
her possession was by permission in order to afford 
her maintenance or under any arrangement what- 
ever, it must be held that she acquired full title by, 
adverse possession, and if after holding the property 
for more than 12 years, she transfers the same by 
gift, the rightful heirs cannot succeed in obtaining 
possession from widow's donee. The same view was 
taken by another Bench of this Court in 7 O.W.N. 
1082. 2 Cases cited in support of the proposition that 
mere possession is enough to justify a presumption 
of hostility are : 22 I. A. 25, 5 29 I. A. 132* and 
A. I. R. 1929 Oudh 215. 6 These cases show that 
unless a Hindu female declares when she takes 
possession that she does so as a Hindu widow, or / 
unless it is established that she came into posses¬ 
sion ns a result of arrangement with the reversion¬ 
ary heirs her possession must bo presumed to be 
adverse. 

In the year 1913 a suit was brought by the appel¬ 
lant's father, Gajraj Singb, against Mt. Ram Kali 
and one Dacbchu Singh with whom Mt. Ram Kali 
had mortgaged part of the property with possession. 
Gajraj Singh claimed that he would be entitled to 
the property as the next reversioner on the death of 
Kewal Ban Singh’s widows. He prayed for a decla¬ 
ration to this effect and also for a declaration that 
the mortgage deed would be inoperative as against 
him after Mt. Ram Kali’s death. The suit was dis¬ 
missed on 23rd July 1913, by the Subordinate Judgo 
of Fyzabad, for reasons which would appear to have 
been inadequate. Rut there was no appeal against 
the decision. The Subordinate Judge bold that 7 
while Gajraj Singh was the next reversioner ho could 
not be given a declaration because bis title depen¬ 
ded on the state of things existing at the date of 
the death of Kewal Ban Singh’s widows. Ho added: 

“There can be no apprehension of adverse posses- 
sion, as in cither case, dispossession of the widow 
by her own act or by the hostile act of a third party 
the plaintiff as reversioner can sue within 1- years 
from the date of the death of the widow. 

The Subordinate Judge did not take into consi¬ 
deration the possibility that adverse possession 
might have started in the time of Kewal Ban Singh 
and the effect of this. In the light of what must 
now be held on this point the result of the case was 
very unfortunate for the appellant. From the judg¬ 
ment in this case it would not appear that any 
question of Mt. Ram Kali’s possession by consent 
entered into the matter. There was no issue on this 
point nor is it referred to in the judgment. On the 
contrary, the Subordinate Judge remarked : 

"According to the plaint assertions Ram Kali is 
a trespasser and the two widows of ^al Ban have 
the life interest in the property in suit. The fact is 
admitted by the defendants and it could not oe 

2. (’31) IS A.I.R. 1931 Oudh 25 : 129 I.C. 328 : 6 

Luck. 365 * 7 0. W. N. 1082, Sant Bakhsh Singh 

v. Bhagwan Bakhsh Singh. c \ 

3. (’95) 22 Cal. 445 : 22 I.A. 25 : 6 Sar. (I ,u.) t 

Lachhan Kunwar v. Manorath Bam. 

< 8 B 1 . 

Singh. 
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otherwise when it is admitted that Ram Kali’s bus- 
band predeceased his father, no matter whether the 
family lived separate as stated by the plaintiff or 
joint as alleged by the defendants.” 

It is rather surprising therefore to find it alleged 
now that Mt.ltam Kali filed a written statement in 
the suit of 1013 in which she said that mutation 
had been effected in her name on Gaya Din Singh’s 
death with the consent of Kewal Dan Singh. A cer¬ 
tified copy of tho written statement was filed And 
some oral evidence was produced to support it. The 
Courts below found this oral evidence unreliable 
and it has not been suggested in this Court that 
this view was not justified. It has, however, been 
argued that the certified copy of the written state¬ 
ment should have been presumed genuine and 
accepted as sufficient proof. It could, however, only 
bo admitted as a public document under S. 73, Evi¬ 
dence Act, and it seems clear upon the authorities 
b to which reference was made for the respondents 
that it could not be so admitted. To become a pub¬ 
lic document, it must under S. 74 be held to be a 
public record of a private document. The appel¬ 
lant’s counsel relied on a decision of their Lord- 
ships of the Privy Council in A.I.R. 1034 P. C. 157 8 
in which it was held that where certified copies of 
the decree and of two pedigrees found with it are 
produced the Court may presume that the two pe¬ 
digrees were the two pedigrees filed in the suit. The 
statement in the decree that the pedigrees were 
filed is evidence undor S. 35 as an entry in a public 
record or under S. 13 as evidence of the course of 
proceedings in a suit. But I do not think that the 
presumption can be extended to the pleadings where 
these are not incorporated in any way in tho decree. 

7 That at least is tho view taken in some cases cited 
on this point for the respondents. In 8 O. L. J. 277 
c it was held by the late Court of the Judicial Com¬ 
missioner of Oudh that a plaint is a private docu¬ 
ment and must be proved by direot evidence. The 
same view was taken by the Patna High Court in 
A.I.R. 1926 Pat. 180, 8 where it was said : 

“I can see no ground for making a distinction 
between plaints and written statements, nor is there 
any reason why the certified copy of one should bo 
admissible in evidence while the certified copy of 
tho other is not. Neither is a public document.** 
But whatever view be taken on this question tho 
written statement does not conclusively prove con¬ 
sent, for, as the civil Judge has pointed out, it 
would seem that if consent was pleaded in 1913 , the 
pica was taken only for the purposes of tho case by 
way of reply to tho allegation that Mt. Ram Kali 
was in possession as a trespasser. In fact, if put for- 
ward at all, this defence would appear not to havo 
been pressed, for the judgment in the case proceeds, 
f? I “ Av os^°wn, upon the acceptance by both par¬ 
ties that Mt. Ram Kali was in possession as a tres- 
passer that is, unless tho Subordinate Judge 
intended in the second passage quoted from his 
judgment to confine the admission of the defeu- 

otvlnl\ eT ^l°i he vl n i ° th0 faotthat the widows 
of Kewal Ban had a life interest in tho property 

In any event I do not consider that I should'be 

21 A - L B. 1934 P. c. 157 : 150 I. C. 545 : 

468 : 81 X - A - 286 (P. 0.), Collector of 
Gorakhpur v. Ram Sundar Mai. 

8 *921 Oudh 81 ; 61 I. 0 177 • R 

Abautd Khan v. Mt HurLzi 

8 p * T 6 * m 8 A I R - 1926 rat- 180 : 92 I. 0. 184 • 7 

J ^&jss$r Prasad 

1942 0/39 40 


justified upon the evidence in setting aside the find- 
ing of fact of the Courts below on the question of 
consent. In the absence of consent there can be no 
doubt that the possession of Mt. Ram Kali was ad¬ 
verse, aud that not merely against the widows of 
Kewal Ban Singh. Had they been entitled to pos¬ 
session on the death of Gaya Din SiDgh 6be would 
have prescribed merely for their lifetime. The 
learned counsel for the appellant has cited A. I. R. 
1937 Bom. 458® and A. I. R. 1959 P. C. 1661° in 
support of the proposition that adverse possession 
against a widow is not adverse possession against a 
reversioner. In the Privy Council case their Lord- 
ships observed: 

“In their Lordships* judgment where there has 
been no decree against the widow or other act in 
the law in tho widow's lifetime depriving the rever¬ 
sionary heir of the right to possession on the 
widow's death, the heir is entitled, after the 
widow’s death to rely upon Art. 141 for the pur- / 
pose of the determination of the question whether 
the title is barred by lapse of time.” 

But there is abundant authority for the proposi¬ 
tion that "where adverse possession commences to 
run against the last male owner himself, the inter¬ 
vention of the limited estate will not prevent time 
running and will not enable the reversioner coming 
after the limited owner to say that he has got a 
fresh cause of action on the death of the owner of 
the limited estate” (Chitaley’s Indian Limitation 
Act, Note 14 on Art. 141.) A few cases may be cited, 
A.I.R. 1929 All. 419,H a. I. R. 1935 Cal. 702*2 and 
A.I.R. 1941 Lab. 271.12 In (he Calcutta case it was 
said that the principle of S. 9 of tho Act would 
»ipply. and in the Lahore case it was said that it 
is settled law that Art. 141 is inapplicable. The 
decision of the Courts below must, therefore, be 
upheld on the ground that Mt. Ram Kali was in ? 
adverse possession at first during the lifetime of 
Kewal Ban SiDgh and upon his death in tho life¬ 
time of his widows; and that she had thus acquired 
absolute title in the property before making the gift 
in favour of the plaintiff. It is unnecessary to con¬ 
sider tho question whether, if she had not thus 
obtained absolute title the plaintiff would havo been 
entitled to a decree on tho basis of possessory right, 
the appellant, Mata Pra9ad having no present right 
to tho property because one of Kewal Ban Singh's 
widows still survives. I find that tho suit was 
rightly decreed and I dismiss the appeal with costs. 

K.S./R.K. Appeal dismissed . 

9. (’37) 24 A.I.R. 1937 Rom. 458 : 172 I. C. 184 : 

I. L. R. (1937) Bom. 986 : 39 Bom. L. R. 895, 

a PP a * ra PP a v * Subbappa Shankerappa. 

10. (’29) 16 A.I.R. 1929 P. C. 166 : 117 I. C. 498 • , 
51 All. 439 : 56 I. A. 267 (P.C.), Mt. Jaggo Bai v‘. h 
Utsava Lai. 

11. (’29) 16 A. I. R. 1929 All. 419 : 116 I. C. 740 
Jaideo Singh v. Munshi Dhoom Singh. 

12 - 22 A L R - 1935 Cal. 702 : 159 I. C. 1101: 

62 C. L. J. 49 : 03 Cal. 155 : 40 C. W. N. 115, 

i5° Poy v# J na nendra Prasanna. 

( 4 J) 28 A.I.R. 1941 Lab. 271 : 195 I. C. 713 : 

48 P, L. R. 309, Atma Singh v. Gian Das. 

Hindu Law — ~ ' -- 

MuIIa > Pn 8° 226 s - 211. 

(88) Gour, Page 1139 Pt. (9). 

Limitation Act_ 

nil Chitaloy, Arts. 142 ana 144 N. 19 Pts 4 7 
i 8 * 8 Ru 1 stom i i . Togo 1288 Pts. 2, 8. ’ * 

, ( , c > (42) Chitaloy, S. 141 N. 14 Pt. 1. 

( 38) Rustonjji, Pago 1276 Pt. 7; Pago 1377 Pt i 
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Agarwal and Madeley JJ. 

Baja Birendra Bikram Singh — 

Plaintiff — Appellant 


v. 


Uanoman Prasad and another — 

Defendants — Respondents . 
Appeal No. S of 1938, Decided on 3rd February 
194*2, against order of Ziaul Hasan J. t D/- 18th 
January 1938. 

Abadi—Construction of building by defendant 
without right on plaintiff’s land — When plain¬ 
tiff loses right to get such building demolished 
explained. 

Where the defendant has without right made 
some constructions on the abadi land of the plain¬ 
tiff, the plaintiff should not be deprived of his right 
to get such construction demolished merely on the 
ground that the land on which such construction 
has been made is of no practical use to the plaintiff. 
A man should not be deprived of his legal rights 
unless he has acted in such a way as to make it 
fraudulent for him to set up those rights. And the 
defendant in order to avoid a decree for demolition 
must prove that be acted under a mistaken belief 
and that the plaintiff knew that he was acting under 
any mistaken belief and had acquiesced in that : 
(1880) 15 Ch. D. 96, Applied ; (’26) 13 A. I. R. 1926 
All. 324, Bel. on ; 21 All. 496 (P.C.) and (’34) 21 
A.I.R. 1934 Oudh 178, Expl. [P 307 C 2 j 

M . Wasim — for Appellant. 

B. B. Lai and M, M. Lai — for Respondent 1. 

JUDGMENT_This is an appeal under S. 12 

(o) Oudh Courts Act, against a decision of Ziaul 
Hasan J. The appellant Raja Birendra Bikram 
Singh is the sole proprietor of village Pataora. His 
estate was under the management of the Court of 
Wards in 1922. A suit was brought by the Court of 
Wards on behalf of Birendra Bikram Singh that 
the defendant Baghubar Dajal had without any 
riaht made some constructions on a portion of abadi 
plot No. 941 in the year 1922. That suit which was 
brought in 1923 was decreed on 29th September 
1923^ When execution of that decree was taken out 
there was a compromise between the Court of Wards 
and the defendant and the Court of Wards after 

accepting some nazrana allowed the constructions 

of the former constructions ^ fo " und that tbe 
defendants bad^oached = lan^of the 

r 4 0 . ThVSlntiB went in Sft 

r^and^an'Tssue'Tor' a finding by the Munsif. 
That issue was S . u mnrkC( ] No. .» 

. “ na 1 s n t a b r ° t defendants' old house and did 

lubricants’ verandah stand on any portion of 
the defendan * , . -^oepegion as such as 






A. I. B. 

between the defendants’ house and the constructions 
in dispute in the former suit as shown in the plan 
Ex. A-3 was parti and was not occupied by the 
defendants’ former house, and that the house of 
one Mt. Nanka once stood on a portion of this strip 
of land, which had fallen down. This strip of land 
was found to be 82' x 4'. The land marked No. 5 
which was claimed by the plaintiff had a much 
larger area and it was found that the remaining 
portion of No. 5 was the site cf the defendants’ old 
house. The learned civil Judge accepted these find¬ 
ings and decreed the suit for demolition of the con¬ 
structions made on that strip of land which was 
found to have been lying parti and over a portion 
of which the house of Mt. Nanka once stood. The 
heirs of the defendant appealed to this Court and 
it was heard by Ziaul Hasan J. He made the fol¬ 
lowing observation in his judgment : 

“The learned civil Judge says that there is 
nothing on the record to show that this strip of 
land was in the use and occupation of the defen- 
dants-appellants but it appears to me that it may 
be conceded that the land has been in the use of 
the appellants since the shop9 were huilt in 1922 a9 
the doors of those shops opened on this land. Tho 
learned counsel for the plaintiff-respondent on tho 
other band argues that even if it be assumed that 
the land has been in the use of the appellants, that 
fact does not entitle them to build upon the land 
and in support of that contention he has referred 
me to the case in 3 0. W. N. 475.1 j n that case it 
was held that where a tenant has been in possession 
of land lying in front of his house as his sahan 
darwaza for over thirty years, this loDg enjoyment 
gives him a right to retain the land in his posses¬ 
sion for being enjoyed as such and the proprietor 13 
to be deemed in proprietary possession but not en- 
titled to eject the tenant by taking actual possession » 
though the tenant has no right to put up any struc¬ 
ture thereon without the express permission of the 
landlord. According to this view the 1plaintiff, 
respondent can get a decree for demolition of tne 
appellants’ constructions on tbe land «n dispute but 
decree for actual possession of the land. 
However, ns tbe land in question which is only 4 
i i on/i lip-i between the appellants house and 

thehf shops can WS P-cuS * - 
tiff-respondent and tbe latter can derive no advnn- 
tone b/the demolition of the plaintiff s verandah. 
Think it would be equitable to let the verandah of 
the appellants stand over it on condition of his 
paving compensation to the respondent. 

The learned .lodge found that the,finding of the 
turned civil Judge was that the strip of land was 
Lot in tbe use and occupation of the > 

anDollants. He in our opinion was bound by that 
findfinc of fact. He observed that it may be con- 
Sled that [be land had been in tbe use and occu¬ 
pation of tbe appellants since the shops were bu 
In 1922 as the doora of all those shops opened 
bat 2nd. A suit for the demolition of bese shops 
was brought in 1923 and the const,^^onjh.e 
strip of land were according to thei dc d M0 
in 1924. Even if that strip of lend was^n ^ ^ 
and occupation of the;deimdut to^tomer con- 
wben the litigation in respect, thftt , ll0 

sanctions was going on, it cann * * n 
defendant was using the land1 as : sholvB that 

The very situation of the . j arwaZ n. In the case 
it could not be used as saban darwaza. 
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cited by the learned Judge, possession had been for 
0 thirty years and it was then found that a riyayft 
had a right to use the land for the purpose ofsahan 
darwaza. It cannot be said in the present case that 
the defendant had used the lAnd for such a long 
time that it could bo said that he had acquired a 
right to use it as sahan darwaza. Wc must there¬ 
fore hold that the land bad not been in the use 
and occupation of tbo defendant and he bad not ac- 
quired any right to use it as such. The learned 
Judge further observed that be was doubtful if the 
site of the bouse occupied by Mt. Nanka was in¬ 
cluded in the land in dispute. He observed as fol¬ 
lows : 

"It is doubtful if the site of that house was in¬ 
cluded in the land in dispute. There is nothing in 
the plaint to show it was. The learned civil Judge 
has however given the plaintiff-respondent a decree 
for possession of the site and sahan of thut house 
b also ns shown by the commissioner’s plan Ex. A4. 
I am of opinion that in view of the fact that 
nothing was said in the plaint with regard to the 
site of this house, the learned civil Judge was not 
right in giving the plaintiff-respondent a decree 
which he did not claim.” 

The finding of the Munsif which was endorsed 
by the civil Judge in appeal was that the house of 
Nanka stood on a portion of the land claimed by 
the plaintiff and that the house had fallen down 
and the site had reverted to the zemindar. That 
finding was binding on the learned Judge of this 
Court in second appeal. The plaintiff had claimed 
a particular piece of land which according to him 
was lying parti and it was not necessary for him to 
allege in his plaint that the house of Nanka bad 
once stood on that parti land. We aro therefore of 
opinion that the learned Judge's viow that the 
c plaintiff did not claim the site of Nanka's house 
was not correct as it was against the finding of the 
lower appellate Court. We are therefore of opinion 
that the strip of laud in question was not in tho 
uso and occupation of tho defendant that he had 
not acquired any title of sahan darwaza on it and 
that the land once occupied by Nanka’s house 
which had fallen down was included in the land in 
8Qlt. 

We have now to examine the ground on which 
the learned Judge of this Court dismissed tho suit 
tor demolition of the constructions made on this 
strip of land and awarded compensation. Tho only 
ground given by him is that the land was of no 
practical use to the plaintiff and he could derive 

no advantage by tho demolition of tho defendant's 

verandah and it would be equitable it the defen- 
dant e verandah was allowed to stand. We are of 
d opinion that the view taken by the learned Judge 

in 24 ALJ A 1 ’!? referred the case 
!?„ 355 2 In that case a suit for demoli- 

M 3Cd b { the Munsif on ‘ho ground 

nkte 7 i n b n! h“ 6 8<M ; ght u t0 be Polished was com- 
£ " ho wos a Subordinate Judge 

110 * w “ 1 " a “• 

haa * buiU “ costly Etru °ture on 
\ 1™ n0t 8atlsfied ‘hat the respon- 
frtht. T hft . V .° prevenW the constructions 
' tb 7 bad . t ? kon actlon *° time. They must there- 
fore suffer the consequences of their laches and 
most be content with the damages awarded to them.” 

There was an appeal to the High Court and a 

2 iii 2 !Ll 3 AIR - 1926 AH. 824 : 02 1.0 10X7 • 4ft 
$£ 863 : 24 A - L - J - 8C5 - ™ Narayan v. Jafar 


learned Judge of that Court decreed the suit for 
demolition. Tber^ was an appeal under the Letter?. 
Patent and it was dismissed. The Judges who de¬ 
cided the Letters Patent appeal relied on the fol¬ 
lowing observation of Fry J. in (18S0) 15 Ch.D.90.** 

"It has been said that the acquiescence which will 
deprive a man of his legal rights must amount to 
fraud and in my view that is an abbreviated state-, 
ment of n very true proposition. A man is not to‘ 
be deprived of his legal rights unless he has acted 
in such a way as would make it fraudulent for him 
to set up those rights. Whnt. then, are the ele¬ 
ments or requisites necessary to constitute fraud of 
that de-cription ? In the first plr.ee the plaintiff 
must have made ft mistake as to his legal rights. 
Secondly, the plaintiffs must have expended somo 
money or must have done some act (not necessarily 
upon the defendant's land) on the faith of his mis¬ 
taken belief. Thirdly, the defendant, the possessor 
of the legal right, must know of the existence of f 
bis own right which is inconsistent with the right 
claimed by the plaintiff. If he does not know of it 
he is in the same position as the plaintiff, and tbo 
doctrine of acquiescence is founded upon conduct with 
a knowledge of your legal rights. Fourthly, the de¬ 
fendant, the possessor of the legal right, must know 
of the plaintiff’s mistaken belief of his rights. If 
he does not, there is nothing which calls upon him 
to assert his own rights. Lastly the defendant, the 
possessor of the legal rights, must have encouraged 
the plaintiff in his expenditure of money or in the 
other acts which he has done either directly or by 
abstaining from asserting his legal right. Where all 
these elements exist, there is fraud of such a nature 
as will entitle the Court to restrain the possessor 
of the legal right from exercising it, but, in my 
judgment nothing short of this will do.” 

In 24 A. L. J. 355 2 it was held that even if tho 9 
defendant built under a mistaken belief that tho 
land belonged to him, the plaintiff was entitled to u 
decree foe demolition. In the present case it cannot 
be said that the defendant was under any mistaken 
belief. He knew that he had no right to build on 
parti land belonging to the zamindar. Ho set up 
the case that be had purchased a very small portion 
of the land from the heirs of Mt. Nanka but tho 
learned Civil Judge found that those heirs had no 
right to make a transfer of tho site of tho houso 
which bad fallen down and that the sito had 
reverted to tho zamindar. A defendant in order to 
avoid a decree for demolition must prove the facta 
mentioned by Fry J., and the defendant has not 
proved them. The substance of the observations of 
I’ ryj.is that a man should not be deprived of his 
legal rights unless he has acted in such a way as to 
make it fraudulent for him to sot up those rights. 
This is surely not tho case here. The same principle 
was laid down by a Judge of this Court in 3 0 W 
N. Sup. 282> 

r( J bo learned couns «‘ for the respondents has 
J on lw .° cas « 21 All. 496* and 9 Luck. 638 « 

IShJdES?? p - him - In th0formercaso - 

was held that a lessor is not restrained by any rule 

! a,“ a £‘ :43L - T - 85; “ «. •«. 

4 n TO A - L h - 1927 °odh 66 : 99 I. c 256 ■ 3 
SisJV. N. Sup. 282, Mustafa Husain y. Mt. SaidtS 

5 iJ'? 9 > 21 A \ 496 = 26 L A - 58= 7 Sar. 523 (P C 1 
Bern Bam v, Kundan Lai. u 

l’ 34 ! 21 AIR - 1084 0udl > 178 : 148 I C lftfi • 

8 Luck. 538 : 11 0. W, N 879 '„ • 

Khan y. Wagful Aulad. ' M6hmudul 
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oi equity from bringing a suit to evict a tenant the 
lcrm of lease has expired, merely by reason 

of that tenant having erected permanent structures 
on the land leased, such building having been 
within the knowledge of the lessor, and there not 
having been any interference on his part to prevent 
it. It was further held that to raise an equitable 
estoppel against the lessor precluding him from 
suing on the determination of the tenancy, for pos¬ 
session, the tenant should show facts sufficient to 
justify the legal inference that the lessor has by 
plain implication contracted that the right of ten¬ 
ancy should be changed into a right of permanent 
occupancy. In the other case it was held that for a 
defence of acquiescence to be successful, it is neces¬ 
sary that the defendant should have acted in good 
faith believing that he had a valid right to do the 
act in question and that the plaintiff knowing that 
the defendant was under this mistaken belief should 
b have abstained from doing anything to prevent his 
spending money in doing that act. Iu this case 
there is nothing to show that the defendant acted 
under a mistaken belief nor that the plaintiff knew 
that he was acting under any mistaken belief. We 
are of opinion that the ground on which the learned 
Judge of this Court refused to give a decree for 
demolition of the constructions is not valid in law. 
We therefore allow this appeal with costs and 
restore the decree of the learned Civil Judge dated 
30th September 1035. 


K.S./R.K. 


Appeal allowed. 
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Agarwal J. 

Sheo Shankar Lai — Decree-holder — 

Appellant 

v. 

Mt. Bittan Kuar—Judgment-debtor— 

Respondent. 

Execution of Decree Appeal No. 57 of 1939, Deci¬ 
ded on 22nd December 1941, against order of Dist. 
Judge, Sitapur, D/- 19th August 1939. 

(a) Civil P. C. (1908), S. 60 (1) (c) — For ex¬ 
emption under S. 60 (1) (c) house must be 
occupied by agriculturist for purposes of agri¬ 
culture—Onus — Parcha Khatauni is not suffi¬ 
cient to prove that objector occupies house as 
agriculturist. 

For the purpose of exemption under S. 60 (1) (c) 
the occuption by an agriculturist of a house belong¬ 
ing to him must be in good faith for the purpose of 
agriculture. The onus of proof that the .house is 
occupied by the objector as an . a K r * cu * t " r /*{ 
him. Thus, for exemption under 8. «0 c 
must be proved that the objector is 
and is occupying the house, that is, i . 8 

pied bona fide for the purpose of agnculture. < 83) 
•20 A T R 1933 Rang. 227 (F.B.), ( 26) 13 A. I. K. 

SJtih&U C3°) « A.I.B. "“Mf* 

Bel. on. 1 

A parcha khatauni is not sufficient to prove that 
the h P ouse is occupied by the objector as - agncul- 
turist. L 

(b) Civil P. C. (1908). S. 60 (1) (o)—Objection 

under S. 60 (1) (c) cannot b «. ra , i8 . e , d rr tL ho?der 
unless iraud is proved-Fact that ■Jecree-J 10 I 
applied lor possession some three years a,ter 
safe does not show that he acted fraudulently. 


A. I. R. 

A judgment-debtor must raise objections prior to 

itLw ? 'I pr T n y bein « exempt from 
attachment and sale under S. 60 (1) (c) but if he 

refrains from doin R so he has no ri K ht after the 

sale has been carried out, to preferan objection that 

the property sold was not legally saleable unless ho 


, ■> ^ --- UUIVOO uu 

shows that he was prevented by fraud from raising 
the objection at the proper time : ('30) 17 A. I. h. 
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The mere fact that the decree-holder applied for 
possession some three years after the sale is no rea¬ 
son for holding that he was acting fraudulently. 

[P 309 C 2) 

K. N. Tondon — for Appellant. 

K. P. Misra — for Respondent. 

JUDGMENT. — This is an execution of decree / 
appeal. The appellant Sheo Shankar Lai obtained 
a decree for arrears of rent against the respondent 
Mt. Bittan Kuar and Mt. Bela Kuar on 7th Juno 
1934. An application for execution of the decree 
was made on 20th July 1934 and a house was sought 
to be sold. The house was sold on 29th September 
1934 and was purchased by the decree-holder him¬ 
self. He applied for a sale certificate on 2nd Feb¬ 
ruary 1935 but that application was rejected on the 
ground that what the decree-holder had purchased 
was the materials of the house. The 6alo was con¬ 
firmed on 29th July 1935. On 2nd September 1937 
the decree-holder made an application for the deli¬ 
very of possession of the house. On 13th November 
1937, the arain reported that there was obstruction 
to the delivery of possession by the judgment-deb¬ 
tors. On 25th November 1937 Mt. Bittan Kuar filed 
an objection that she had no knowledge of the sale, g 
that the decree-holder conducted the proceedings of 
sale in such way that she got no knowledge of 
them, that she got a knowledge of the sale only 
when the arain went to award deli very of possession, 
and that she was an agriculturist and therefore her 
house was exempt from attachment and sale under 
S 60 Civil P. C. All the allegations of the appli¬ 
cant including the one that she was an agriculturist 
were denied by the decree-holder. The learned 
Assistant Collector held that she was an agricultu¬ 
rist and allowed the objection. His judgment has 
been upheld in appeal by the learned District 
Judge. The decree-holder has como up in second 
appeal. 

The first point argued on his behalf is that the 
applicant has failed to prove that her case comes 
within the purview of S. 60, Civil P. C. Under 
S. 60 houses belonging to an agriculturist and occu- n 
nied by him are exempt from attachment and sale. 

It was held in A. I. R. 1926 Mad. 3501 relying on 
7 Bom. 5302 that the expression "and occupied by 
him'* gives the clue to the meaning of cl. t°L ina J 
is that the houses for which exemption is claimca 
are occupied by the agriculturists as such. li * as 
also held that a house of an ordinary 
situated at a considerable distance from the land 
which he cultivates and which is not 
effective or convenient estivation*^ 1 

not exempt from attachment. The Bombay ^ 

relied on by the Madras High Court was follovse 

. __ .. .. . 49 

1 . 


P961 13 A I R 1926 Mad. 350 : 92 l.u .. ovo • ** 

»?» tiiV r„ J; ». “"““St 

Rcddiar v. Official Receiver of South Arcot. 

2. (’83) 7 Bom. 

Ramji. 


Receiver ui *- l: 

530, Radhakisan v. Balvant 
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by the Lahore High Court in 12 Lab. 367. 3 4 5 It was 
a held that the appellants having failed to prove that 
the house was being used or occupied bona fido for 
the purposes of agriculture they could not claim 
exemption under S. 60 (1) (c), Civil P. C. A Full 
'Bench of the Rangoon High Court held in A. I. R. 
1933 Bang. 227 4 that for the purpose of exemption 
under proviso (c) S. 60 (1) the occupation by an 
agriculturist of a house belonging to him mu6t be 
in good faith for the purpose of agriculture. It was 
held in the Lahore case that the onus of proof 
that the house is occupied by the objector as an 
agriculturist is on him. It is thus clear that it 
must be proved that the objector is an agriculturist 
and is occupying the house, that is, it is being 
occupied bona fide for the purpose of agriculture. 
The respondent in this case has produced only a 
parcha kbetauni to show that she is on agricul¬ 
turist. There is no other evidence. I think this 
b parcha is not sufficient to prove that the house is 
occupied by the respondent as an agriculturist. 

There is also the fact that no objection was taken 
by the objector before the sale and there is abso¬ 
lutely nothing to show, except the bare statement 
of the objector in her application, that she had 
no knowledge of the sale proceedings. The lower 
Courts have held that the decree-holder practised 
fraud by swearing a false affidavit before the Court 
that the judgment-debtor was not an agriculturist. 
But the objector must show that she was prevented 
by fraud from raising her objection at the proper 
time. It was held in A. I. R. 1930 Lah. 106 5 that 
a judgment.debtor must raise objections prior to the 
sale as to his property being exempt from attach¬ 
ment and sale under S. 60 but if he refrains from 
doing so he has do right after the sale has been 
carried out, to prefer an objection that the property 
c sold was not legally saleable. The same was held 
in 58 Bom. 565.° It was held that an objection 
that the objector is an agriculturist and therefore 
his house is not liable to attachment and sale 
ought to have been raised before the sale and if 
not raised at that time it could not be subsequently 
raised. The other side has relied on A. I. R. 1930 
Nag. 11.7 It does not appear from the report of 
that case that the objection in that case was taken 
after the sale. The other case relied on is A. I. R. 
1930 All. 727.® In that case a houso was sold and 
a suit was brought by the wife and son of the 
judgment-debtor that the house was ancestral and 
being an agriculturist’s house could not be sold in 
execution of tho decree. The matter there was 
before tho Court in a separate suit and not by an 
objeotion by the judgment-debtor. 

It was no doubt held in 26 Cal. 727® that the 
d confirmation of sole is no bar to an application by 


3. (’30) 17 A.I.R. 1930 Lah. 1034 : 130 I. C. 419 
12 Lah. 367 : 31 P. L. R. 842, Mirza v. Jbandi 
Ram. 

4. (’33) 20 A.I.R. 1933 Rang. 227 : 145 I. C. 326 
11 Rang. 372 (F.B.), Bank of Chettinad Ltd. v 
Ko San Ok. 

5. (’30) 17 A. I. R. 1930 Lah. 106 : 121 I. C. 303 
Jita Singh v. Ganpat Rai. 

6 . (’34) 21 A. I. R. 1984 Bom. 348 : 153 I. C. 899 
68 Bom 604 ; 36 Bom. L. R. 681, Sakharla 
Jumnadas v. Jorbai Sorabji Patel. 

7. (*80) 17 A. I. R. 1930 Nag. 11 : 119 I. 0. 077 
Ganpat v. Ram Chandra. 

8 . (*80) 17 A. I. R. 1930 All. 727 : 127 I. 0. 447 
1980 A. L. J. 1244, Aidal Singh v. Kbazan Singh 

9. (1900) 20 Cal. 727 : 8 C.* W. N. 586, Dur« 

Charan Mandal v. Kali Prasanna Sarkar, 


the judgment-debtor that his occupancy holding 
could not be sold in execution of a decree but the 6 7 8 9 
Lahore High Court in coming to its conclusion 
followed a subsequent decision of the Calcutta High 
Court reported in 34 Cal. 199. 10 I think the law is 
clearly laid down in A.I.R. 1930 Lah 106 6 and 
I see no reason not to follow it. The judgment- 
debtor cannot object to the sale unless fraud is 
proved. In this case the respondent has not given 
any evidence to show that she had no knowledge of 
sale much less that she was kept unaware of the 
sale by any contrivance on the part of the decree- 
holder. The mere fact that the decree-holder ap¬ 
plied for possession some three years after the sale 
is no reason for holding that he was acting fraudu¬ 
lently. I hold that it is not proved that the house 
is occupied by the objector respondent as an agri¬ 
culturist and also that she could not raise an 
objection after the sale as it is not proved that she 
was kept ignorant of the sale proceedings by aDy ] 
fraud of the decree-holder. The sale is therefore 
not liable to be set aside. I therefore allow the 
appeal with costs and set aside the orders of tho 
two Courts below setting aside the sale. 

G.N./R.K. Appeal allowed. 

10. (’07) 34 Cal. 199 : 11 C. W. N. 513 : 5 C. L. J. 

294, Dwarkanath Pal v. Tariui Sankar Ray. 

p. C. _ 

(a) ('40) Chitaley, S. 60, N. 10 Pts. 8 and 13. 

(*41) Mulla, Page 243 Pts. (u), (v) and (w). 

(b) (’40) Chitaley, S. 60, N. 23 Pt. 5. 

041) Mulla, Page 249 Pt. (c). 


A. I. R. (29) 1942 Oudh 309 

Agarwal J. 

Husaini — Plaintiff — Appellant 


Shankar and others — Defendants — 

Respondents. 

Second Appeal No. 313 of 1939, Decided on 22nd 
December 1941, against order of Addl. Civil Judge, 
Sitapur, D/- 5th AuguBt 1939. 

Civil P. C. (1908), S. 11 —Matter directly and 
substantially in issue in subsequent suit directly 
and substantially in issue in former suit, finally 
heard and decided between same parties—Issue 
cannot be re-opened in subsequent suit not¬ 
withstanding that previous suit could have 
been decided independently of decision upon 
that issue — Previous suit by mortgagee for 
possession of mortgaged property — Decision 
that mortgage had been foreclosed in favour of 
mortgagee held barred subsequent suit to re¬ 
deem mortgage. 

When a matter directly and substantially in 
issue in a subsequent suit has been directly and sub¬ 
stantially in issue in a previous suit and has been 
finally heard and decided between the same parties, 
the issue cannot bo re-opened in a subsequent suit 
notwithstanding the fact that tho previous suit 
could have been decided independently of the deci¬ 
sion upon that issue. [p q g] 

The mortgagor brought a suit for possession o! 
the mortgaged house against 5 the mortgagee and 
nis son L on the allegation that in a partition be- 
tween S and L, the mortgage deed hod fallen in 

‘T u \° L °“ d h , e h * P“W the mortgage money 
to him. il was impleaded on the ground that he 
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was in possession of the house. The suit was resis¬ 
ted by S and M and it was pleaded that the mort¬ 
gage deed had not fallen in the share of L and so 
any payment made to him had not extinguished the 
mortgage and also that the mortgage had been fore¬ 
closed in favour of the mortgagee on account of the 
mortgagor agreeing that he would not redeem the 
property. The Court held that L had not acquired 
any right in the mortgage deed and so the mortgage 
had not been redeemed. It also held that the mort¬ 
gage bad been foreclosed. On these findings the suit 
was dismissed. In a subsequent suit by the mortga¬ 
gor for redemption : 

Held that the fact whether the mortgage had 
been foreclosed or not was directly and substantially 
in issue in the former suit, and hence the decision 
in favour of the mortgagee operated as res judicata 
in the subsequent suit : (’27) 14 A. I. R. 1927 Oudh 
G25 and (’24) 11 A. I. R. 1924 P. C. 144, Bel. on; 
0 ( 35) 22 A.I.R. 1935 Mad. 551; (*25) 12 A.I.R. 1925 
Oudh 390 add (’18) 5 A. I. R. 1918 Oudh 275, Re/. 

[P 310 C 2] 

Naimullah — for Appellant. 

Beni Aladho Mchrolrn —for Respondents 1 and 3. 

Respondents 2 and 4 in pet son. 

• JUDGMENT. — This second appeal arises out 
of a suit brought by the appellant Husaini and the 
respondent Daim for redemption of a mortgage 
dated 27th October 1919 made by Husaini in favour 
of the respondent Shankar. The learned civil Judge 
on appeal has dismissed the suit on the ground that 
it was barred by res judicata. The only point to be 
considered in this appeal is whether the suit is 
barred by res judicata. Previous to this suit, a suit 
was brought by Husaini for possession of the mort¬ 
gaged house against Shankar, his son Sunder Lai 
and Mallu on the allegation that in a partition be¬ 
tween Shankar and Sundar Lai, the mortgage deed 
had fallen in the share of Sundar Lai and he had 
paid the mortgage money to him. Mallu was im¬ 
pleaded on the ground that he was in possession of 
the house. The suit was resisted by Shankar and 
Mallu and it was pleaded that the mortgage deed 
had not fallen in the share of Sundar Lai and 60 
any payment made to him had not extinguished 
the mortgage and also that the mortgage had been 
foreclosed in favour of the mortgagee on account of 
the mortgagor agreeing that he would not redeem 
the property. The appellate Court in that suit deci¬ 
ded both the points in favour of the defendants. It 
held that Sundar Lai had not acquired any right in 
the mortgage deed and so the mortgage had not 
been redeemed. It also held that the mortgage had 
, been foreclosed. On these findings the suit was dis¬ 
ci 

'contended now in appeal thatUicfinding of 
the appellate Court in the first suit that Sundar Lai 
had no l ight to allow redemption wiu sufficient for 
the disposal of the suit and so the Vision on tlc 
issue whether the mortgage had been 
favour of the mortgagee was not binding on, tlio 
plaintiffs. Bcliance is plac^l on 5 O L. 

2 O W N °92 2 and A. I. R. 193 > Mad. 551. I 
think the matter is concluded so far as this Cour 

1. (•18) 5 A. I. R. 1918 Oudh 275 : 48 I. C. 386 : 5 

O.L.J. 647, Parmesbar Dm v. 1Debi £ ras * d r . 2Q 

2. (’25) 12 A.I.R. 1925 Oudh 390 . 88 I. C. 9So.2J 

O. C. 1)3 : 2 O. W. N. 292, Bam Das v. Bhagwan 

3 KU (’35 I ) 22 A.I.B. 1935 Mad. 551 : 15<5 I. C. 1033: 

68 M.L.J. 625, Gopala Venkatanarasimbarayamm 

Bahadur v. China Veerasami. 


A. I. R. 


is concerned by the decision in 4 O. W. N. 307.« It 

' bc ! d , m , t . h “ t ca3e . that "ben a matter directly 
and substantially in issue in a subsequent suit has 
been directly and substantially in issue in a previ- 
ous suit and has been finally heard and decided 
between the same parties, the issue cannot be re-, 
opened in a subsequent suit notwithstanding the 
fact that the previous suit could have been decided 
independently of the decision upon that issue. The 
fact whether the mortgage had been foreclosed or 
not was directly and substantially in issue in the 
former suit. I may quote a portion from the judg¬ 
ment in 4 O.W.N. 307*: 

"The matters had been alleged by one party and 
denied by the other. The ground upon which the 
Courts below would hold that the matter was not 
covered by the law of res judicata is that in view of 
the determination of Pandit Tika Ram Misra that 
the notice was not valid it was unnecessary for the 
Court to go into the other points raised. There may / 
have been some authority for such a view in the 
past and some countenance to it will be found in 
19 O. C. 69. 6 But the law in our opinion upon this 
point must now be taken to be that when a matter 
directly and substantially in issue in a subsequent 
suit has been directly and substantially in issue in 
a previous suit and has been finally heard and deci¬ 
ded between the same parties, the issue cannot be 
re-opened in a subsequent suit notwithstanding tho 
fact that the previous suit could have been decided 
independently of the decision upon that issue.*’ 

Reliance was placed in this case on a Privy 
Council case, 80 I. C. 827.° This case is a clear 
authority for the view that the decision in the pre¬ 
vious suit that the mortgage had been foreclosed in 
favour of the mortgagee operates as res judicata in 
this suit. The Privy Council case relied on in A.I.R. 
1935 Mad. 551 s is prior to this Privy Council case. 0 
I am, therefore, of opinion that the lower Courts 
have rightly dismissed tho suit on the ground of 
res judicata. The appeal is accordingly dismissed 
with costs. 

G.N./R.K. Appeal dismissed. 

4. ('27) 14 A.I.R. 1927 Oudh 625 : 101 I.C. 522: 4 

O W.N. 307. Gnjodbar Lai v. Secretary, Ilusama- 

5^71'. “Tm76.au 0 , 36 1, c. 6 <a= i. 

O. C. 69, Izzatunnissa Regain v. Kaniz ratima 


80 I.C. 827 : 51 


Begam. 

6 . C24) 11 A.I.B. 1924 P. C. 144 

Cal. 631 : 51 I. A. 293 (P. C.), Mulnapur Zamin- 
dari Co., Ltd. v. Narcsh Narayan Boy. _ 


C P c. — 

(’40) Chitalcy, S. 11 N. 7 
(•41) Mulla, Pago 40 Note . ... . 

substantially in issue, Explanation III. 
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D. H. Chhablani — Applicant 

V. 

Emperor. 

Criminal Ref. No. 46 of 1941. on -6th 

February 1942; reference made by be^s. b 

D Motor Vehicles 

before commencement of Ac o ^ ^ 

tion launched on 13th ue , d Act . 

should proceed under old rules 
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An offence was committed before the commence¬ 
ment of the Act of 1939 and prosecution was 
launched on 13th December 1939, and accused was 
convicted on 18th April 1941 subsequent to the 
coming into force of the now Act under the rules 
framed under the old Act : 

Held that under the provisions of the General 
Clauses Act, both Imperial and Local, the 
tiou could proceed under the old rules and the 
penalty could be imposed and enforced just as if the 
old Act had never been repealed. [P 311 C 

B. K. Dhaon — lor Applicant. 

Nasirutlah Beg, Assistant Government Advocate 

_for the Crown. 

ORDER_This is ft criminal reference made by 

the learned Sessions Judge of Unao against ft con¬ 
viction by ft Magistrate of the owner of a lorry 
under R. 18 (2). Motor Vehicles Act, as amended by 
the Motor Vehicles Act, 1935. The applicant has 
been sentenced to a fine of Rs. 50 or in default one 
month’s simple imprisonment. The Act of 1935 was 
repealed when the new Act was passed which camo 
into force on 1st July 1939. The learned Sessions 
Judge merely remarks : 

“ I am surprised at the ignorance of the learned 
Magistrate in applying the Act of 1935 more than 
a year after the enforcement of the new Act. 
Anyhow in the circumstances of the case the con¬ 
viction cannot to sustained.” 

The Magistrate explains : 

•• The provisions of S. 134 (2), Motor Vehicles 
Act of 1939 lay down that unless before the expiry 
of the poriod of nine months from the commence¬ 
ment of this Act (1st July 1939) the Provincial 
Governments do not cancel the rules made by them 
under sub-s. (2) of S. 11, Motor Vehicles Act of 
^ 1914, the old rules shall continue to be in force. In 
view of this provision coupled with the fact that 
the Provincial Government did not cancel the old 
rules within the aforesaid period of nine months 
and that they introduced the new rules under the 
new Act with eflect from 30th March 1940, and not 
earlier the accused’s conviction by me for a breaoh 
of R. 17 (sic), Motor Vehicles Act of 1935, was quite 
in order.” 

The applicant’s learned counsel tells me that he 
has not been fully instructed by his client, but ho 
is willing to act as "amicus curiae” and he says 
that the point of the reference is that though the 
offence took place on 26th November 1939, which 
was earlier than the commencement of tho new 
Act, the conviction was made on 18th April 1941, 
which was subsequent to the coming into forco of 
the new Act. He cites Maxwell’s Interpretation of 
d Statutes at p. 342 (Edn. 7) to the effect that : 

“ Where an aot expired or was repealed, it was 
formerly regarded, in the absence of provision to 
the contrary, as having never existed, except as to 
matters and transactions past and closed. Where, 
therefore, a penal law was broken, the offender 
could not be punished under it if it expired before 
he was convicted, although the prosecution was 
begun whilo the Act was still in force.” 

He argues, therefore, that, though tho applicant 
might have been legally convicted under the old 
rules, if not more than nine months had expired 
Binoe the repeal of tho Aot of 1935 before the con¬ 
viction, no conviction could be mado when once 
those nine months had expired, much less when tho 
new rales had come into force. It may be noted, 
however, that Maxwell says this is the role which 
was formerly observed, and at p. 343 ho says : 

“ Now, under the provisions of S. 38 (2), Inter- 
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pretation Act. 1889, a repeal, unless the contrary 
intention appears, does not affect the previous opera- 
tion of the repealed enactment, or anything duly 
done or suffered under it. and any inveshgation. 
legal proceeding, or remedy may be ^instituted, ©on- 
tinued. or enforced, in respect of rights, liabilities 
and penalties under a repealed Act, as if the repeal¬ 
ing Act bad not been passed.” ^ . .. 

The Interpretation Act of 18S9 is very similar to 
the provisions of the U. P. General Clauses Act, 1 of 
1904, which contains in S. 6, cl. (e), 

“ Where any United Provinces Act repeals any 
enactment hitherto made or hereafter to be made, 
then, unless a different intention appears, the repeal 

shall not.(e) affect any remedy, or any 

investigation or legal proceeding commenced before 
the repealing Act shall have come into operation 
in respect of any such right, privilege, obligation, 
liability, penalty, forfeiture or punishment as afore¬ 
said ; and any such remedy may be enforced and 
any such investigation or legal proceeding may be 
continued and concluded and any such penalty, 
forfeiture or punishment imposed as if the repealing 
Act had not been passed.” 

These provisions appear to me to make it perfectly 
clear that this prosecution which was launched on 
13th December 1939. could proceed under the old 
rules and the penalty could be imposed and enforced 
jost as if the Act had never been repealed. The 
Imperial Act of 1897 contains the same provisions 
Thus, the provisions of the General Clauses Acts 
both Imperial and Local, show that the conviction 
of the applicant by the Magistrate was justified in 
law. The learned Sessions Judge should not have 
charged the learned Magistrate with ignorance 
without going more carefully into tho matter. I 
dismiss this revision and reference. The conviction 
and sentence are maintained. 

K.S./R.K. Reference answered. 
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Agarwal and Madeley JJ. 

Piareij Lai and another — 

Defendants — Appellants 

v. 

Mahadeo Prasad and another — 

Plaintiffs — Respondents. 

First Appeal No. 48 of 1938, Decided on 24th 
February 1942, against order of Civil Judge, Kberi, 
D/- 25th February 1938. 

(a) U. P. Encumbered Estates Act (25 of 
1934), S. 13—Applicability. 

Only that claim can bo considered to be duly dis¬ 
charged which could have been made under tho 
Encumbered Estates Act. [P 812 C 1,2] 

(b) Limitation Act (1908), Art. 64—Accounts 
stated affords fresh cause of action. 

Where tho accounts between tho partios have boon 
settled and aro signed by tho defendant, it affords 
a fresh cause of action and it is immaterial that 
some of the itoms aro barred by timo : (’34) 21 
A.I.R. 1934 P. C. 147, Foil. [P 312 C 2; P 313 O 1] 

(c) Hindu law—Joint family — Several busi¬ 
nesses carried on by family—Junior member 
manager of one of such businesses — Hia acts 
bind whole family including karta. 

In a joint family in which several businesses are 
carried on, the karta or tho eldest member of tho 
family cannot manage all. He must entrust his 
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powers in respect of some of the businesses to the 
a junior members of the family also. Therefore, the 
acts of a junior member who is managing one of 
such businesses on behalf of the family bind the 
whole family including the karta. [p 313 c 1] 

(d) Interest—Prior to suit—Not to be granted 
by way of damages in absence of usage or 
contract. 

In the absence of usage or contract expressed or 
implied or of any provisions of law justifying the 
award of interest on the decretal amount for the 
period before the institution of the suit interest for 
that period cannot be allowed by way of damages 
caused to the plaintiff for the wrongful detention of 
the money by the defendant : ('38) 25 A. I. R. 1938 
P. C. 67, Foil. [P 313 C 1,2] 

Hyder Husain , Bankey Bchari Lai and H. U . 

Zaidi — for Appellants. 

& Kamla Prasad Gupla — for Respondents. 


JUDGMENT.—This appeal arises out of a suit 
brought by the respondents for the recovery of 
Rs. 5140 against the present appellants. The plain- 
tiffs-respondents acted as commission agents for 
selling sugar in Sbahjehanpur. The defendants- 
appellants are residents of village Sooaurwa per- 
ganna Pasgawan district Kheri. The plaintiffs' case 
was that the defendants used to bring sugar to 
their shop and take money in advance from them, 
that they had advanced Rs. 4540 upto 15th October 

1935 (25th October is a mistake in the plaint) and 
out of this sum some payments were made and the 
balance left was Rs. 499-13-3, that the defendants 
subsequently took Rs. 3415-4-3, Rs. 657-10-9 were 
debittti against them on account of interest Rs. 34-9-3 
were debited against them on account of arhat and 
thus including the previous Rs. 499-13-3, Rupees 
4607-5-6 were due to them, that Pearey Lai, one of 
the defendants acknowledged the balances due from 
them on 29th August 1936 and 10th September 

1936 in their lekha bahi. They sued to recover 
this sum of Rs. 4607-5-6 plus 532-10-6 interest at 
the rate of 1 per cent, per mensem by way of 
damages, total Rs. 5140. The defendants contested 
the claim on various grounds but tbe learned Civil 
Judge has decreed it. Only three points have been 
pressed before us in appeal: (1) that the claim as to 
Rs. 4540 is barred under the provisions of S. 13, 
U. P. Encumbered Estates Act, (2) that the appel¬ 
lant Shyam Lai is not liable and, (3) that the plain¬ 
tiffs are not entitled to the interest claimed by 
them. 

The appellants applied under S. 4, Encumbered 
Estates Act on 16th October 1935, and the order 
transferring the proceedings to the Special Judge 
was passed on 24th October 1935. The amount due 
to the plaintiffs on the date of the application was 
Rs. 4540 and it is argued that as no claim was pre¬ 
ferred in respect of this amount, its recovery c>e- 
came barred under S. 13 of the Act. No ice under 
S. Oof the Act was published in the Gazette on 14th 
March 1936 and a claim by the ^ 

filed within three months th ® .P u ^ ,, ^ tl r 0 t n c \^ 
is upto 14th June 1936. The Civil Courts were 
closed for the vacation and so the claim coM be 
filed upto 1st July 1936. Section 13 of the “id Act 

provides that if any claim is not preferred it shal be 
considered to be discharged. I he point that arises 
is whether the plaintiffs* claim as to the entire sum 
of Rs. 4540 was discharged or to the amount due on 
the date the claim ought to have been preferred. 
We are of opinion that only that claim can be con¬ 
sidered to be duly discharged which could ha\e 
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been made under the Encumbered Estates Act Had 

werp P K^ int lf f preferred a cla im under the Act theJ 6 

credit for the sums received by 

of X H f th i# date k° f th f- a PP lication till the date 
rnni 1 , If , such crethls he given the plaintiff 

could prefer a claim as to Rs. 499-13-3 only. It i* 
argued that the payments made subsequent to the 
date of the application should be considered to have 
been towards subsequent advances. There is nothing 
to show that the subsequent payments were made 
towards any particular transaction and, therefore 
under S. 61, Contract Act, the payments should be 
appropriated towards the earlier transactions, that 
is, to those which relate to the period before the 
date of the application. We are of opinion that the 
plaintiffs could claim only Rs. 499-13-3 in the En¬ 
cumbered Estates Act proceedings and their claim 
to any further amount cannot be considered to have 
been discharged. As regards the amount of Rupees 
499-13-3 it has been held by the lower Court that / 
the plaintiff got a fresh cause of action when there 
was an accounting and one of the defendants signed 
the balance on 29th August 1936. The lekha bahi 
of the plaintiff shows that Pearey Lai signed the 
following : "Rs. 4282-5-6, 12th Miti Bhadon Sudi 
upto29th August 1936 remained due to be paid up.’* 
There is another entry of Rs. 25 on the debit side 
and another entry of Rs.25 on the same side. There 
is also an entry of Rs.300 on 10th Miti Bhadon Duja 
Badi. This last entry is signed by Pearey Lai. The 
item of Rs. 499-13-3 is included in the balance of 
Rs. 4282-5-6 which was acknowledged by Pearey 
Lai. The lower Court has held that the plaintiffs got 
a fresh cause of action on 29th August 1936 and so 
it is immaterial that their claim as to Rs. 499-13-3 
was once discharged. In 1934 O. W. N. 1003 1 there 
was an entry to the following effect : "Balance due - 
to be paid after adjusting the account upto 9th * 
Kunwar Sndi, Rs. 16,043-8-9" and it was signed by 
the defendants. It was held by their Lordships of. 
the Privy Council that the entry showed that the 
accounts between the parties had been settled and it 
afforded a fresh cause of action and it was immate- 
rial that some of the items were barred by time. 
They held that the account stated is binding on the 
parties and it cannot be re-opened on any ground 
except fraud or mistake. It was argued by the 
learned counsel for the appellants that the entry in 
question is not a statement of account but a mere 
acknowledgment and he relied on the case in 521.C. 

262. 2 The entry in this case is quite similar to that 
which was before their Lordships in 1934 O. W. N. 
1003* and we see no reason to hold that it was not 
an account stated. Then it is argued by the learned 
counsel for the appellants that, as held in 63 I. C. . 

280. 3 an account stated does not extinguish the ori¬ 
ginal debts and, therefore, it is open to the creditor 
to base his suit for the recovery of debts either on 
the account stated or on the original contract and 
in this case the plaintiffs have not based their claim 
on the account stated and so they cannot say that 
they have got a fresh cause of action. Paragraph 6 
of the plaint runs thus : 

"That the cause of action accrued on Miti 
3rd Sambat 1992 corresponding to 2nd August 193 d 
the date from which accounts began and on 15th 

1. (-34) 21 A. I. R. 1934 P. C. 147: 1501. C. 6 : 56 
All. 376 : 61 I. A. 273 : (1934) 11 O W. N. 1003 
(P.C.), Rishun Chand v. Giridhar Lai 

2. ('19) 6 A. I. R. 1919 Oudh 401 : 52 I. C. 262, 

Vakil Khan v. Anand Behan Lai. TfTatun 

3. (’21) 63 I.C. 2S0 (Pat.), Bhatu Das v.Bibi Iffatun 

Nisha. 
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October 1935, 29th August 1936 and Miti Bbadon 
a Duja Badi 10 Sam bat 1993 corresponding to 10th 
September 1936, the dates on which signatures 
were affixed after understanding the accounts at 
Shahjehanpur.** 

It is clear that as the plaintiffs based their 
claim also on account stated on 29th August 1936 
the liability of the defendants to pay Rs. 4262-5-6 
was admitted and this sum included tho sum of 
Rs. 499-13-3. We are of opinion that as the suit 
is based on account stated also we need not see 
whether any portion of the amount found due and 
admitted by the defendants was legally duo to tho 
plaintiffs or not. We therefore hold that the plain¬ 
tiffs are entitled to recover Rs. 4282-5-6. There is 
no dispute about subsequent items. The plaintiffs' 
claim as to Rs. 4607-5-6 is, in our opinion, proved. 
The next point to be considered is whether the 
appellant Sbyarn Lai is liable for the plaintiffs’ 
® claim. He is the own brother of Pearey Lai whose 
signatures appear at three different places in the 
plaintiffs' lekha balii. It is admitted by Shyam Lai 
that Pearey Lai and he are joint in mess and in 
zemindari and there has never been any partition 
between then*. It is also admitted by him that 
sugar cane is produced in the zemindari. He states 
that he supplies sugar cane to the mills from the 
crop of his zemindari and also by purchasing some 
from the tenants but that Pearey Lai alone does 
the sugar manufacturing business. The plaintiff 
Narain Das stated that both the brothers carry on 
tho sugar business in village Sonaurwa and both 
used to come to him to take money and supply 
sugar to him. He has been believed by the lower 
Court iu preference to Shyam Lai. The lekha bahi 
of the plaintiffs shows that sums of Rs. 1000, 200 
and 100 wore advanced to Shyam Lai. The khata 
is in the name of both. The accounts of the defen¬ 
dants also show that Rs. 600 were received through 
Shyam Lai. The statement of Shyam Lai that he 
had nothing to do with tho sugar business which 
was of Pearey Lnl alone and that ho does not even 
know in whose agency tho sugar was sold by Pearey 
Lai cannot be correct. It has been argued that 
Shyam Lai is the senior member of the family and 
Pearey Lai is the junior but in a joint family in 
which several businesses are carried on, the karta 
or tho eldest member of the family cannot manage 
all. He must entrust his powers in respect of some 
of tho business to the junior members of the family 
also. Pearey Lai in this case appears to ho manag¬ 
ing the sugar manufacturing business on behalf of 
the whole family and therefore his acts bind the 
whoJe famffy including Shyam Lai. We therefore 
^ that both brothers are liable. 

The third point is of interest. The lower Court 
has held that tho plaintiffs' money having been 
withheld they are entitled to interest by way of 
damages. Tho plaintiffs stated in the plaint that 
according to the custom of their firm they aro 

T tl ^°: D !t rest by way of dama ges. Narain Das 
stated that thore was a contract of interest but 

that was not the allegation in tho plaint. The view 
taken by tho lower Court that tho plaintiff is en¬ 
tiled to interest ns damages is not correct. It was 
held by their Lordships of tho Privy Council in 
65 I. A 66 ‘ that in the absence of usage or contract 
expressed or implied or of any provisions of law 
Ijustifying the award of interest on the decretal 
amount for the period before the institution of the 


4 : J*») 2 5 A. I. R. 1938 P. C. 67 : 173 I. C. 15 j 

i'hSvJW 2 CaL 72 : 32 s - L ’ R: 874 2 65 I. A 
66 (P.C.), B. N. Ry. Co. Ltd. v. Ruttanji Ramji. 


suit, interest for that period could not be allowed] 
by way of damages caused to the respondents for c 
the wrongful detention of the money by the railway: 
company. In our opinion, the plaintiffs are not 
entitled to any interest. We allow the appeal as to 
Rs. 532-10-6, the amount of interest, with propor¬ 
tionate costs and dismiss the rest of it with propor¬ 
tionate costs. 

K.S./R.K. Appeal allowed . 


Limitation Act — 

(b) (’42) Cbitaley, Art. 64, N. 2 Pt. 4; N. 3 Pt. 3. 
(‘38) Itustomji, Page 768 Pt. 3; Page 769 Pt. 2. 
Hindu Law — 

(c) (’40) Mulla, Page 271, N. 241. 

C38) Gour. Page 472, N. 1225. 

C- P. C._ 

(d) (’40) Cbitaley, S. 34, N. 10 Pts. 1 and 6. 
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Agarwal and JIadeley JJ. 

Ear Narain Prasad — Appellant 

v. 

Ashiq Husain and others — Respondents . 

First Appeal No. 96 of 1938, Decided on 10th 
February 1042, against order of Special Judge, 1st 
Grade, Rae Bareli, D/- 25th May 1938. 

(a) U. P. Encumbered Estates Act (25 of 
1934), Ss. 45, 4, 11—Decision against creditors 
—Appeal by one of creditors is competent. 

Where an objection has been decided in favour of 
the objector against the creditors, one of the credi¬ 
tors can appeal against the objector and the appli¬ 
cants as the other creditors cannot be adversely 
affected by the decision of the appeal and are not 
necessary parties. [P 314 C 1, 2) 

(b) Transfer of Property Act (1882), S. 41 — 
Applicability—Transferee should make inquiry 
about title of transferor — Mere inspection of 
revenue records is not sufficient. 

If the transferee has not made necessary inquiries 
about the title of the real owner, tho protection 
afforded by S. 41 is not available to him : Case law 
referred. (P 315 C 1] 

A mere inspection of the revenue records is not a 
sufficient inquiry and & transferee who nets on an 
entry in the village record of rights as evidence of 
the title of bis transferor cannot be held to have 
acted in good faith : ('84) 21 A. I. R. 1934 All. 193 
and (»34) 21 A. I. R. 1934 Oudh 165, Rel. on. 

[P 316 C 1, 2] 

L. S. Misra and Sri Ram — for Appellant. 

Akhtar Husain — for Respondent 1. 

JUDGMENT. —This is an appeal by a oreditor 
in a proceeding under tho Encumbered Estates Act 
Respondents 2 and 3 tho sons of Wali Ashraf 
applied under S. 4, Encumbered Estates Act, on 
80th July 1935. They filed a written statement 

* U K d f Cr *u' 8 on 17th Warch 193G » Qn <l stated in it 
that they were the proprietors of 11 annas 6 pies 

2 kranis 7 j ao 8 ti | s in villnge Di g hia an( j P Qf 

-n QS 5 P ! “ 2kranls 7 jao 8 tils in share 8 annas 
of village Haibatinau. They also stated that the 
share of a sister measuring 2 annas 3 pies 8 krants 
5 jao 2 tils was included in the shares in each 
village shown to be theirs. The creditor the r™ 
sent appellant, filed his claim and stated in it that 


It 
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tho applicants owned 16 anna3 in village Dighia 
r * and 8 annas in village Haibatmau. Thi9 property 
was published in the Gazette and respondent 1 filed 
an objection stating that Wali Ashraf was the pro¬ 
prietor of the entire village Dighia and half of 
Haibatmau and on his death they were inherited by 
his two sons All, Ashraf and Kamel Ashraf, the 
applicants and three daughters and that he being 
the representative of one daughter Nabi Bandi was 
entitled to a one-seventh share in the property. 
This objection was opposed by the present appellant 
and other creditors. The appellant denied that Wali 
Ashraf left any daughter Nabi Bandi and also 
stated that daughters and daughter’s sons were 
excluded by the custom of this family and that the 
claim was barred by S. 41, T. P. Act. 

When the objection came on for hearing the only 
ground pressed on behalf of the appellant was that 
. the claim was barred by S. 41, T. P. Act. The 
Special Judge decided that the claim was not barred 
by S. 41, T. P. Act, and allowed the objection. The 
father of one of the creditors had taken a mortgage 
for Rs. 5500 on ‘20th September 1913. The original 
mortgagee is dead and the appellant has appealed. 
The only point for consideration in this appeal is 
whether the appellant is protected under S. 41 of 
the Act. A preliminary objection has been taken to 
the hearing of this appeal on the ground that the 
other creditors have not been made parties and so 
the appeal cannot be maintained. Reliance is placed 
on four rulings of this Court, namely, 1941 O.W.N. 
418,1 ion 0. W. N. 998,- 1941 0. W.N. 1115 5 and 
1941 O. W. N. 1391. 4 

We are of opinion that all these rulings are dis¬ 
tinguishable from the present case. In the first case 
the application under S. 4 was resisted by the credi¬ 
tors on the ground that the applicant was not a 
landlord. This objection was allowed by the Special 
Judge and the applicant had appealed. During the 
pendency of the appeal one of the creditors died 
and his legal representatives were not brought on 
the record. It was held that the interests of the 
creditors in defeating the application of the appel¬ 
lant were joint and indivisible and so the appeal 
abated as a whole. In the present case the objection 
has been decided in favour of the objector against 
the creditors. One of the creditors has appealed 
against the objector and the applicants. The other 
creditors cannot he adversely affected by the deci¬ 
sion of the appeal. If the appeal succeedstbcyjv II 


A. I. R. 


be benefited and if it fails their position will 
the same as it is now. Under 0.41. *4.Cml 
P.C., where there are more p 1 a * n t 1 a s or mo re * 

<1 ants than one in a suit and the decre Pj* 11 


from proceeds on any ground common to all ‘be 
plaintiffs or to all tbe defendants, any oMs of be 
plaintiffs or of tbe defendants may 
whole decree and thereupon beappeHate C°uri 

may reverse or vary the decree m, be If be 

plaintiffs or defendants as and be 

objector be considered to be theplamt.fl and urn 
creditors to be tbe defendants, one of the creditors 

1 full 09 AIR 1941 Oudh 219 : 193 I. C. 1 : 16 

im ii £?llVr 1941 o. w N 418 (F. B.). Ghulam 

2 Ab (u“) V 28 S A d I B Oudh 580 : 195 I. C. 761 : 

Vn O wfN. 1115, Bishunath Prasad v. Sar JU 
Saran Tcwari. ,, inn . t p 775 : 

4 i9 ( 4T{) 29 W A N B 13S}? Jitendra Singh v! Alliance 
Bank of Simla Ltd. 
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can appeal under this rule. In the second case tho 
relief claimed by the appellant was that certain * 
property did not belong to the applicants. Had this 
appeal been successful, the creditors would have 
l>een deprived of the property and therefore they 
were all necessary parties. In the third case it was 
held by the Special Judge that one of the creditors 
was a mortgagee of certain property and not full 
owner. He appealed and it was held that all tho 
creditors were necessary parties. In this case also 
had the appeal succeeded, the creditors would have 
been adversely affected. In tho fourth case also, the 
claims of third persons had been disallowed by the 
Special Judge and they had appealed. We are ofi 
opinion that all these rulings are distinguishable 
from the present one, and the other creditors are 
not necessary parties to this appeal. We accordingly' 
overrule the preliminary objection. 

Wali Ashraf owned Dighia, Rajwapur, Haibatmau * 
and Bandi and he had mortgaged these villages * 
with one Sheo Dayal Pande. Wali Ashraf died in 
1895 leaving two sons and three daughters and tho 
Court of Wards took the estate under their manage¬ 
ment. On 29th May 1896, the Deputy Commis¬ 
sioner sold Rajwapur, Bandi and half of Haibatmau 
to Sheo Dayal Pande for the mortgage money due 
to him. On 20th September 1913, the two sons 
executed a mortgage deed in favour of the father of 
the appellant in respect of the villago Dighia and 
the half share in Haibutmau. This was after the 
property had been released by the Court of Wards. 
Subsequently, the two sons executed another mort¬ 
gage deed on 22nd April 1926, in respect of half 
share in village Dighia for Rs. 7000 in favour of 
claimants Nos. 2 and 3 and another mortgage deed 
on 28th April 1931 in respect of a plot in villago 
Dighia in favour of claimant No. 8. Claimants Nos. ^ 
2, 3 and 8 are not parties to this appeal. Mutation 
of names after the death of Wali Ashraf was in the 
name of the two sons alone. The appellant has 
relied on the following facts in support of his plea 

under S. 41 of the T.P. Act: 1. The property wee 

mutated in the names of tho sons alone; 2^The 
Court of Wards took the property in 
without any objection by the daughters. 3 The 
Court of Wards sold a portion of the property in 
favour of Shoo Dayal and, 4. The Court of Wards 
released the property in favour of the sons. 

There is no evidence to show in whose favour the 
property was released and the only evidence to show 
that the Court of Wards took possession of ‘be pro- 
perty on behalf of tbe sons alone is the sale deed 
dated 29 th May 1896, executed by them infavour 
of Sheo Deyal. It was stated in the sale deed that 
on the death ol Wali Ashraf his two sons had come h 
into possession of the property. The best evident* to 
prove that the Court of Wards had taken possession 
of the property on behalf of the sons alone would 
have been the Gazette in which the Msumption by 
tbe Court of Wards must have been publishedi but 
it lias not been produced though we gavo the^appe 
lant an opportunity to do it Anyhow « W» > 

for granted that the Court of Wards managed^the 

property on behalf of the sons. We b 

thefthe appellant is entitled to the benefit of S.41, 

T. P. Act. That section runs thus . 

"Where with the consent, express or “P & 

the persons interested in immovabl P r ^ nd 
person is the ostensible owner ol su b P P 6 * fer 
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tain that the transferor had power to make the 
a transfer has acted in good faith.” 

It was not disputed before the Special Judge that 
the applicants were the ostensible owners of the 
property with the implied consent of their sisters 
and that the mortgage deeds on which the claim¬ 
ants relied are for consideration. The only question 
that arises before us is whether it is proved that 
the transferee after taking reasonable care to ascer¬ 
tain that the transferors had power to make the 
transfer has acted in good faith. It may be men¬ 
tioned that the objector is the son of Mt. Nabi 
Bandi one of the daughters of Wall Ashraf. Mt. 
Nabi Bandi died leaving a son and husband and on 
the husband’s death his share also devolved on the 
son. The claimant is, therefore, entitled to the ouc- 
*cventh share which Nabi Bandi inherited from 
Wali Ashraf. There is no evidence in this case that 
any inquiry was made by tho appellant when he 
b accepted the mortgage of 1913 as to the transferor’s 
title to the property. 

It was held in 4 Luck. 597 5 that if the transferee 
has not made necessary inquiries about the title of 
the real owner, the protection afforded by the said 
section is not available to him. InA.I.R. 1931 Oudh 
253 6 it was held that where there is no evidence to 
prove that the mortgagee had taken the mortgage 
from the ostensible owner after taking reasonable 
care to ascertain that the transferor had power to 
make the transfer and that he had acted in good 
faith, he cannot claim the protection of S. 41. It 
was also held that where the transferee docs not 
produce any evidence to show that he obtained the 
deed from the transferor on the faith of the entry 
of tho latter’s name in the khewat, he cannot claim 
the protection afforded by S. 41. It was held in 
A.I.R. 1934 Oudh 233? that one who has not made 
t any inquiry about the title of the real owner cannot 
be permitted to seek the protection of S. 41. There 
being no evidence that the appellant’s father made 
any inquiry before he accepted the mortgage deed 
the appellant cannot invoke the aid of S. 41, T. P. 
Act. It is argued that in the circumstances of the 
case tho mortgagee need not have made any inquiry 
and reliance is placed on tho following principle of 
equity which was laid down in I. A. Sup. Vol. 40 8 : 

“It is a principle of natural equity, which must 
be universally applicable that where one mAD allows 
anotbor to bold himself out as the owner of an 
estate, and a third person purchases it for value 
from the apparent owner in the belief that he is tho 
real owner, the man who so allows the other to bold 
himself out shall not bo permitted to recover upon 
his secret title unless he can overthrow that of the 
purchaser by showing, either that he had direct 
d notice, or something which amounts to constructive 
notice, of tho real title, or that there existed cir¬ 
cumstances which ought to have put him upon an 
inquiry that, if prosecuted, would have led to a 
discovery of it.” 

It is said that there were no circumstances which 

5. (’29) 16 A.I.R. 1929 Oudh 160 : 116 I. C. 97 : 4 

Luck. 697 6 O. W. N. 133, Jagmohan Dass v. 

Indar Prasad. 

6. (’31) 18 A. I. R. 1931 Oudh 263 : 132 I. C. 75 : 
8 O. W. N. 237, Amir Jaban Begam v. Khadim 
Husain Khan. 

7. (’34) 21 A.I.R. 1934 Oudh 233: 149 I.O. 357 : 11 
0. W. N. 702, Mt. Shab&r B&no Begam v. Raj 
Bahadur Singh. 

8. (*72) I. A. Sup. Vol. 40:18 W.R. 166: 1 Beng.L.R. 
46 : 2 8uth. 666 : 3 Sar. 160 (P. O.), Ramcoomar 
Koondoo v. Mcquecn. 


ought to have put the mortgagee on inquiry. The 
following observation was made by Mookerjee J. in 
A. I. R. 1923 Cal. 240^ : 

“As observed by Sir Basil Scott C. J. in 35 Bom. 
342 10 with reference to the judgment of the Judicial 
Committee in <1S54) 9 Moo. P. C. 18 u though a 
purchaser of property is under no legal obligation 
to investigate his vendor’s title, a purchaser who 
wilfully departs from the usual course of business in 
order to avoid acquiring a knowledge of his vendor’s 
title, must be deemed to have acted without reason¬ 
able care within the meaning of S. 41, T. P. Act, 
such a purchaser cannot be allowed to derive ad¬ 
vantage from his wilful ignorance of defects which 
would have come to bis knowledge, if he had tran¬ 
sacted his business in the ordinary way." 

The following observation of Lindley L. J., in 
(1894) 1 Ch. 25* 2 was quoted by Lindsay and 
Kanhaija Lai JJ. in 46 All. 3771 s : / 

“The purchaser of property is under no legal 
obligation to investigate his vendor’s title. But in 
dealing with real property, as in other matters of 
business regard is had to the usual course of busi¬ 
ness and a purchaser who wilfully departs from it 
in order to avoid acquiring knowledgeof his vendor's 
title is not allowed to derive any advantage from his 
wilful ignorance of defects which would have come 
to bis knowledge if he had transacted his business 
in the ordinary way," 

As to what a transferee is in ordinary circum¬ 
stances expected to do was laid down by Niamat- 
ullah J., in A. I. R. 1934 All. 193.1* 


“In our opinion the test that can he laid down is 
that the transferee should show that he acted liko 
a reasonable man of business and with ordinary 
prudence. We do not think that such a person 3 
would be satisfied by merely inspecting the revenue 
records which show that the transferor had been 
in possession for moro than 12 years. The most 
natural question that would suggest itself to him is 
how his vendor acquired tho property which ho 
proposes to sell .... If ho finds that the vendor is 
in possession as an heir to a deceased relation ho 
would naturally inquire as to who was tho heir of 
the deceased at the time of his death." 

In this case had the mortgagee, the father of tho 
present appellant made any inquiry as he ought to 
have done, he would have known at once that his 
transferors had inherited the property from thoir 
father Wali Ashraf and he had left three daughters 
also. It has been argued that the names of tho sons, 
tho mortgagors were in tho khewat and so no fur¬ 
ther inquiry ought to have been made. Reliance is 
placed on 45 All. 52015 and 46 All. 377.1 s In the & 
first case the mortgagor’s name was in the papers 


9. (’23) 10 A.I.R. 1923 Cal. 240 : 70 I. C. 194 : 36 
C.L.J. 9, Baidya Nath Dutt v. Alef Jan Bibi. 

10. (’ll) 35 Bom. 342 : 8 I. C. 752: 12 Bom. L. R. 
1044, Manji v. Hoorbai. 

11. (1854) 9 Moo. P. C, 18, Barnhart v. Green- 
shields. 

12. (1894) 1 Ch. 25 : 63 L. J. Ch. 73 : 7 R. 9 • 69 
L. T. 542 : 42 W. R. 66, Bailey v. Barnes 

13. (’24) 11 A. I. R. 1924 All. 384 : 79 I. C 174 • 
46 All. 377 : 22 A. L. J. 307, Mubarak, un-nissa v'. 
Muhammad Raza Khan. 

14. (’34) 21 A.I.R. 1934 All. 193 : 160LG, 81 • 68 
All. 582:1934 A.L.J. 544, Fazal Husain y. Muham¬ 
mad Kazim. 

15. ('23) 10 A.I.R. 1923 All. 583 : 74 I.C 807 • 45 
All. 620 : 21 A.L.J. 424. Uul Raj v. lW lmai 
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and he had once mortgaged the property to the 
father of the mortgagees and that mortgage had 
been paid off. In the other case there had been 
several transfers of the mortgaged property by the 
transferors. Both these cases were referred to in 
A. I. It. 1934 All. 193 1 * above referred to and it was 
held that mere inspection of the revenue records 
was not a sufficient inquiry. It was held by this 
Court also in A. I. It. 1934 Oudh 165^ 6 that the 
burden of proof is always on the transferee to show 
that he acted in good faith and a transferee who 
acts on an entry in the village record of rights as 
evidence of the title of his transferor cannot be held 
to have acted in good faith. The case in 46 All. 
377 1: * was referred to in this case also. 

We are of opinion that the appellant's father 
was bound to make inquiries about his mortgagor’s 
title and if he had made the least inquiry, he would 
have known that the property originally belonged to 
Wali Ashraf who had left not only the mortgagors 
but three daughters also and that the mere in¬ 
specting of the khewats was not sufficient inquiry. 
Reliance is placed on behalf of the appellant on 
22 Cal. 909. 17 In that case the principle laid down 
in I. A. Sup.Vol. 40* was followed. It is said that the 
mortgagee had no notice direct or constructive of 
the daughters’ existence and there existed no cir¬ 
cumstances which ought to have put him upon in¬ 
quiry that if prosecuted would have led to the 
discovery of it. But as shown above the transferee 
is bound to make some inquiry about the vendor’s 
title and his abstention from doing it fixes him with 
the knowledge of the true facts. In this case (22 Cal. 
909 17 ) it wa9 found that the mortgage was bona fide. 
The other case relied on i9 A.I.R. 1923 Cal. *240 y 
already referred to. In that case the secret title 
holder was one Ml. Karimunnissa. Her name wos 
expunged and was replaced by two ladies Asia and 
Sufia. Their names were replaced by one Manatumbi. 
The transfer in favour of Manatumbi was with the 
permission of the District Judge which was granted 
after the objection of Karimunnissa. The facts were 
quite dissimilar to those of the present one. The 
other case relied on is 26 All. 490. lb In that case 
the plaintiff had purchased the site of the house in 
the name of his son who was of full age and the 
house was occupied by the son and his name was 
recorded as owner and he was in possession of it 
when he made the mortgage. The title deeds; of' the 
property were also with the son. It was held that 
the mortgagee from the son was protected un e 
S. 41, T. P. Act. These cases are distinguishable. 

We fire of opinion that in the present ewe the 
mortgagee did not make any inqu'ry and so ne 3 
not protected under S. 41. The fact that the inert- 

Razors’ nan.es were entered in the kbewat was not 

sufficient inquiry nor the fact tba Rfliance 

Wards was in possession of the property- Behan** 
is placed on a sale deed by the Court oMNards on 
behalf of the sons but that transfer wu^ado in 

lieu of the mortgage money dne from the ongina 

owner. The mortgagee in spite of this 
ought to have made an inquiry about 

gagor's title and as he did not, he lower 

aid of S 41. We are of opinion that the lower 

Court was right in holding that the appellant is not 

16 ('341 21 A I R. 1934 Oudh 165 : 148 I. C. 422 : 
9 Luck 571 t il O. W. N. 421. Hargov.nd Prasad 

17 IS! 22 Cah 909?22 I.A. 129 : 6 Sar 583(P C.). 
Mahomed MozuOcr Howein y . Kishon^Iohun °y. 

18. ('04) 26 All. 490, Khwaja Muhammad hban v. 
Muhammad Ibrahim. 


A. I. R. 

entitled to the benefitof S.41. We therefore dismiss 
the appeal with costs. 


K.S./R.K. 


Appeal dismissed. 


N. 5 


R. 4, N. 1 and 
“Ground common to 


Q t p Q _ 

(a) (’40)' Chitaley, O. 41 
Point 1. 

(’41) Mulla, Page 1158, N. 

all defendants." 

T. P. Act — 

(b) (’36) Mulla, Page 184 Pt. (m). 

1*34) Mitra, Pages 147 to 150, N. 188and Page 151 
Note 189. 
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Ziaul Hasan J. 

Mt. Sheo Dulari — Plaintiff — 

Applicant 


v. 


Chandrabhal and others — Defendants — 

Opposite Party . 

Misc. Appln. No. 885 of 1940 filed in No. 24 of 
1940, Decided on 8th November 1940. 

Oudh Courts Act (4 of 1925), S. 12 (2) — Ap¬ 
plication under S. 12 (2)—S. 12, Limitation Act, 
applies—Time requisite for obtaining copies of 
judgment must be excluded. 

Section 12, Limitation Act, applies to application 
for leave to appeal under S. 12 (2), Oudh Courts 
Act, and hence time requisite for obtaining a copy 
of the judgment must be excluded in computing the 
period of limitation for the application, even though 
by the Rules of the Court it may not be necessary 
to obtain such copies : (’28) 15 A. I. R. 1928 P. C. 

“*• <•»» 25 iLI V M ol? pWi] 

Itajeshuari Prasad — for Applicant. 

ORDER. — This is an application tor leave to 
appeal under S. 12 (2). Oudh Courts Act ogamst 
my judgment dated 16th September 1940, in becond 
Civil Appeal 243 of 1937. The office has reported 
that the application is beyond time inasmuch as it 
was presented more than 30 days after the del.very 
of the judgment. The application was filed on 21st 
October 1940. The learned counsel for theapplicant 
says that if the time that was spent in obtaining u copy 
of the judgment beexcluded the application is with- 
.in time. The office presumably relies on Clmp. 1-, 
R. 7 of the Rules of this Court which says that an 
application under sub s. (2) of S. 12, Oudh Courts 
Act, shall unless made orally to the Judge at the 
time at which judgment is delivered, be made by a 
petition presented to the Registrar within 30 days 
from the date of the judgment; but the learned 
counsel for the applicant plaws reliance on b UW. 

Limitation Act. which lays down that in co^P 
ing the period of limitation prescribed for an •«£'• 
an^application for leave to appeal andlanapp canon 
for review of a judgment... the time requisitelor 
obtaining a copy of the decree, sentence or ord^ 
appealed from or sought to be reviewed shall 

v. T. S. Chettyar Firm. 
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[time for presentiug an appeal, Ibe time required for 
a 'obtaining a copy of the decree and judgment most 
be excluded even though by the Rules of the Court 
it is not necessary to obtain such copies. This prin¬ 
ciple would in mv opinion apply to the present case. 
In A.I.R. 1938 Oudh 1802 a Bench of this Court of 
which I was a member held that the provisions of 
S. 4, Limitation Act, are applicable to an applica¬ 
tion under S. 12 (2), Oudh Courts Act. and there 
seems to bo no reason why S. 12, Limitation Act, 
should not be applicable to such an application. I 
therefore hold that the application is within time. 
On the merits I am of opinion that as the appeal 
raises a question of law, the leave applied for should 
be granted. The application is therefore allowed. 

G.N./R.K. Application allowed. 

2. (’38) 25 A. I. R. 1938 Oudh 186 : 177 I. C. 48 : 

1938 0. W. N. 706 : 14 Luck. 138, Ram Doss v. 
& Chbedi Lai. 


Limitation Act— 

(•42) Chitaley, S. 12, N. 5; N. 7 Pt. 4. 
(’38) Rustomjeo, S. 12 P. 228 Pt. 1. 
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Agarwal and Madeley JJ. 

Durga Prasad Singh — Appellant 

v. 

Shamsher Bahadur Singh and another 

— Respondents. 

First appeal No. 57 of 1938, Decided on 20th 
February 1942, against ordor of the Special Judge, 
1st Class, Pratabgarh, D/- 4th February 1938. 

(a) U. P. Encumbered Estates Act (25 of 1934), 
S. 45 — Appeal by debtor for reducing debt of 
one creditor—Other creditors need not be made 
parties to appeal. 

Where the debtor claims in appeal that a par¬ 
ticular debt should be reduced, there is no object 
in making the other creditors parties to the appeal, 
as if he succeeds, it cannot possibly do any harm 
to but will rather be in the interest of the other 
creditors. [p 317 0 1 ] 

(b) U.P. Land Revenue Act (3 of 1901), Ss. 144, 
184 — Presumption of payment by lambardar 
is not applicable where each cosharer has paid 
his own revenue individually. 

Where the revenue entries show that each co- 
sharer has paid his own rovenue individually, it is 
not open to one of them to fall back upon the pre¬ 
sumption that as a lambardar he paid all the re¬ 
venue on behalf of the cosharers, when he is not 
able to prove suoh payment on behalf of the other 
cosbarera. [p 317 c 2] 

M. Wasim and Ali Hasan — for Appellant. 

Baldeo SaJiai Srivastava and S. N. Srivaslava 
— for Respondents X and 2 and 1 respectively. 

JUDGMENT.—In this case under the Enoum- 
bered Estates Act a preliminary objection was raised 
that no appeal lay as all the creditors were not im¬ 
pleaded. The appeal is by the debtor-applic&nt, his 
claim being that hia creditors* debt should be re¬ 
duced. If he succeeds, it cannot poeaibly do any 
bann to, but will rather be in the interest of the 
other creditors. There is therefore no object in 
making them parties to the appeal. The preli¬ 
minary objection fails. Thakur Durga Prasad Singh 
is-the applicant under S. 4 ,1 Encumbered Estates 


Act. The respondents Samsher Bahadur Singh and 
Bijai Bahadur Singh are the sons and legal represen- 0 
tatives of Surajpal Singh mortgagee. They put 
forward a claim as creditors relying upon the mort¬ 
gage deed, Ex. A-l, dated 29th October 1907. This 
was executed by Thakurain Subhraj Kuer in favour 
of the father of the claimants for Rs. 3000. It was 
a possessory mortgage relating to specific plots, 
with the total area of 58 bighas, 6 biswas, 9 dhurs. 
The gross rental was stated to bo Rs. 243-10-11, 
and the Government revenue Rs. 90-10-11, and the 
profits Rs. 153. These profits were to be appro¬ 
priated by the mortgagee towards the interest and 
the plots were specified with reference to their 
numbers which would be taken possession of by the 
mortgagee. The debtor’s case was that the mort¬ 
gagee had not paid the Government revenue: and 
consequently the amount of the revenue he had had 
to pay should be deducted from the claim. This 
was the sole point urged in the trial Court. / 

The learned Special Judge, after placing the bur¬ 
den of proving that they had paid the revenue on 
the creditors mortgagees, remarked towards the end 
of his short order, “the applicant has not produced 
any clear evidence showing that he had paid off the 
rovenue of the property mortgaged as he alleges. 
The presumption is that the mortgagee paid it off." 

He therefore held that nothing was due to the 
applicant on tho scoro and decreed the suit for 
Rs. 3000 with costs and future interest at 4£ per 
cent, per annum. The appellant’s learned counsel 
argues that the burden of proof was wrongly placed, 
because his client did not in clear terms plead that 
be paid this money but he pleaded that because the 
mortgagee creditor had not paid the revenue, there¬ 
fore the liability had fallen upon him as lambar¬ 
dar. In our opinion, this plea amounts to a plea of 
payment on behalf of the mortgagee, whose liability 9 
it was under the deed of mortgago to pay the re¬ 
venue. The burden of proving that ho did pay this 
revenue on behalf of the mortgagee therefore lay 
upon the appellant. Ho cannot fall back upon the 
presumption that as a lambardar ho paid all the 
revenue on behalf of the cosharers, including this 
mortgagee, because an examination of the revenue 
‘Khetaunis’ copies of which have been filed in 
Coart, from 1332 Fasli to 1344 Fasli = 1925 to 
1937, and are Exs. 18 to 28, shows that the 00 - 
sharers paid their own revenue individually. 

The creditors were able to produce receipts for 
payments totalling Rs. 697-7-6 (not Rs. 583-7-6 os 
stated in lower Court judgment) during the years 
in suit. They are not the original mortgagees and 
the mortgage was mado in 1907. It is therefore 
exceedingly improbable that they would be able to 
produce all the receipts given to them from the h 
tahsil. Indeed we have one instance of payment made 
by the mortgagee evidenced by tho “Khetaunis** 
for whioh no receipt has been produced. As we have 
said we consider that the burden of proving pay¬ 
ment on behalf of the mortgagees lies upon tho ap¬ 
pellant who raised that plea. The appellant did 
not produce his private accounts, nor any evidence 
other than the “Khetaunis** from 1925 onwards, to 
prove that he had paid ofi revenue or that he had 
paid anything on behalf of the mortgagees. We 
oonsider therefore that the learned lower Court’s 
decision must stand in respect of the years for 
whioh no “Khetaunis** have been produced. That is 
to say, for all the years prior to 1332 Fasli, no de¬ 
duction on acoount of revonue can be made from 
the mortgage money. 

With regards to the years subsequent to that 
date for whioh l 4 Khetaunis ,, have been’produced 
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the position is different. It is apparent that wher- 
ci ever the mortgagees made payments of revenue on 
their own behalf either themselves or through 


or 

others, an entry was made to this effect in the 
“Khetaunis,” In the “Khetaunis” only four such 
payments are to he found. In Ex. 22 for 1340 Fasli 
there are two entries one of Its. 7-5-6 and another 
of Its. 33-13-6. For the first entry there is no re¬ 
ceipt, but the second is represented by receipt 
Ex. A-2. In Ex. 23 for 1339 Fasli there is an entry 
of Its. 100 which is represented by receipt Ex. A-3. 
In Ex. 27 for 1334 and 1335 Fasli there is an en¬ 
try of Its. 90-10-0, which is represented by receipt 
Ex. A-4. In no other “Khetaunis’* is there any 
entry of the payment made by or on behalf of the 
mortgagees. The total of these comes to rupees 
231-13-0. For the 13 years represented by these 
“Khetaunis*’the total revenue at Its. 90-10.11 per 
annum was Its. 1178-13-11. It follows that the de¬ 
duction of Its. 947-0-11 must be made from the 
mortgage money. We therefore allow this appeal to 
the extent of Its. 917-0-11 which must be deducted 
from the mortgage money leaving Its. 2052-15-1. In 
other respects the appeal is dismissed. The appel¬ 
lant will get proportionate costs in this Court. 

K.S./R.K. Appeal partly allowed. 
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II. J. Bansom — Complainant — 

Applicant 


v. 


Triloki Nath and others — 

Opposite Party. 

Criminal Revn. Appln. No. 136 of 1941, Decided 
on 23rd February 1942, for revision of order of Ses¬ 
sions Judge, Lucknow, D/- 18th June 1941. 

(a) Penal Code (1860). S. 378 — Accused 
taking possession of lorry for non-payment oi 
instalments due from servants of complainant 
without latter’s consent after paying oft arrears 
of salary due to them by complainant—Olfence 
under S. 378 held committed. 

The complainant bad committed default in tho ^ ^ ingtl6ull „ u „.. 

payment of certain instalments of purchase price Q ta , ay in wa u for the said lorry near Rakabganj 

of a lorry. While the lorry was plymg, the accused , « P stopped it when it was going ‘o b.tnpur 
took possession of it from the driver and cleaner g ^ Ueorhi Agba Mira and pushed the com- 

without the consent of the complainant after pa pla j Dan t’e driver, Asgbar Husain aside and wanted 

ing them their arrears of salary due by the com P possession of the lorry. Asghar Husain and 

plainant: . . Mohammad Jan, the cleaner of the motor lorry, 

! Held that the accused's act in reniovmg the lorry tricd to preven t the accused from^ doing 
was dishonest as tho removal of tbelony M 


A. I.R. 

Section 3/8 deals with possession and not owner- 
s bip. [l> 320 C 2] < 

(c) Criminal P. C. (1893), S. 439 — Revision 
from order of acquittal — High Court will in¬ 
terfere in case of miscarriage of justice. 

The High Court will interfere in exceptional cir¬ 
cumstances in revision against an order of acquittal 
where there has been a miscarriage of justice • 
(*31) 18 A.I.R. 1931 Oudh 273;(*37) 24 A.I.H. 1937 
Oudh 283 and (’41) 28 A.I.R. 1941 Oudh 182, Pel. 
on. [p 321 C 1] 

Therefore where the Magistrate did not approach 
the case from a correct standpoint, his judgment is 
summary and shows that he has not examined tbo 
complainant's case with that care and thoroughness 
which the nature of the allegations and the circum¬ 
stances of the case demanded, the order of acquittal 
passed by him cannot be allowed to stand, as there 
has been a failure of justice and the complainant is 
entitled to have his complaint properly investigated. 

(P 320 C 2 ; P 321 C 1] 

G. C. Chatter jee and Manik Chand Jain — 

for Applicant. 

P., F. Bahadurji and J. P. Asthayia — 

for Opposite party. 

ORDER. — This is a criminal revision against 
an order of acquittal passed by a Magistrate of tbo 
First Clsss, Lucknow. This order of acquittal has 
been confirmed by the Sessions Judge of Lucknow. 
The appli cant Ra nsom fiTe(T~& complaint on Gth 
November 1940 against four persons, Trilok Natb, 
Kapoor, Deoki Nandan and Ved Prakash Gupta, 
under Ss. 352/379, Penal Code. His allegation was 
that he purchased on 27th January 1938 a second¬ 
hand lorry on hire purchase system for Rs.2934 
from the Motor and General Finance Ltd., Delhi, 
of which Trilok Nath is the manager of the nazrat- 
i-anj branch and Kapoor is the assistant manager. 
The complainant paid R3. 2430 towards the pneo 
of the motor lorry on different dates. He used to 
ply tho motor lorry on hire between Lucknow and 
Sitapur since the purchase. The complaint state* 
that Trilok Nath and Kapoor on the instigation of 
Ted Prakash Gupta, who resided in Delhi, were 
trying for sometime to dishonestly take the lorry 
out of the complainnnt's possession without his con- 
Accordingly on 28th October 1940 at about 
6 30 A. M. Trilok Natb. Kapoor and Deoki Nnndan 
at tho instigation and abetment of Ved 1 raknsh 


was dishonest as me — ---_ 

wrongful gain to the accused and 

the complainant, as cont ®“’ pl “ f te tbo y dri y e " r and the 
Penal Code. Tho possession of the 

cleaner was possession of their nm>, con£ent 

complainant and tbe 7 Therefore the lorry was 
on behalf of Therefore U.^ J ^ 

taken possession o y , j j possession 

sent of the person the purview 

S Preferred. [P >* 

lorry fig* 

medy in a Court of law : ( 34) 21 Q j. 

108, Bel. on. 

(b) Penal Code (1860), S. 378 — Scope. 


tried to nre*cut tuc ^ - .. . 

U |.on the cleaner was assaulted and beaten b jTnl°jj 
Nath and Deoki Nandan accused He was pushed 
out of the lorry and the accused took forcible P*>- 
session of the lorry and drove it away. Ved Prakash 
Gupta was not summoned while * h ^°/ ber .,“ff U ' tbe 
were summoned. Trilok Nath admitted that the 
r orrv “ ag taken away, but he stated that instal¬ 
ments were overdue from the complainant who had 
purchased the lorry from the firm on hire purchase 

B)a .‘we a °ed a {h S e : driver to hand over tbecartous. 

He agreed provided I ,°K 

1 paid tho outEtandings and he maae o 

awirsswwsar - - 
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accused) seized the lorry. The servants (meaning 
0 the cleaner and the driver) said that their pay was 
outstanding and that if it was paid they would hand 
over the lorry to them. The accused paid up their 
dues and took possession of the lorry. The accused 
produced two receipts, Ex. C and D, the former 
being signed by Asghar Husain and the latter bear¬ 
ing the thumb-mark of the cleaner. They also pro¬ 
duced Godrej Dkunpshaw (D. W. 1) in support of 
the defence version. Kapoor and Deoki Nandan de¬ 
nied their presence altogether. In support of the 
prosecution case, the complainant produced four 
witnesses in addition to himself, Kali Charan, 
(P. W. 2), Maqbul Ahmad (P. W. 3), Ram Lai, 
(P. \V. 4) and Mohammad Jan (P. W. 0). Abdus 
Sami (P. W. 5) was the head constable of police 
station Wazirganj, who proved the first informa¬ 
tion report which was made by Ransom on the 
same day at 6.45 A. M. The learned Magistrate 
6 found that the bus was purchased by the com¬ 
plainant from the accused’s firm and there was 
6ome amount outstanding against him. He prefaced 
the findings by the following observation : 

"In the agreement the company has, as usual, 
reserved the right ol seizing the bus in the event of 
any outstandings. It is doubtful how far the com¬ 
pany is legally entitled to seize the car in such 
events. Complainant's contention is that this can 
be done through the civil Court only. At any rate, 
it cannot be denied that accused have no right to 
use force." 

The learned Magistrate then addresses himself to 
the question whether the accused seized the lorry 
by force and carried it away dishonestly. He then 
proceeds to observe : 

"They (meaning the accused) have led evidence 
to show that the car was made over by the driver 
c and cleaner peacefully. The fact has not been proved 
satisfactorily and convincingly. But at the same 
time the prosecution too have not been able to 
account for the matter satisfactorily. The driver 
has not been examined at all. He could admit or 
repudiate tbe receipt but seems to be traceless. The 
cleaner too has given an evasive reply about tbe 
receipt." 

Then he characterises the explanation given by 
the cleaner as a concoction and says that tho prose¬ 
cution has not come to Court with a clean hand. 
After making these remarks the learned Magistrate 
says that the evidence produced by the complainant 
as regards the forcible seizure and carrying away of 
the lorry seems to be got upyTwo reasons are given 
for rejecting the prosecution evidence. One reason 
is that these witnesses were not cited in the report. 
The second reason is that, except the cleaner, they 
d are all co-employees with the complainant’s brother 
in the railway workshop and to quote tho languago 
used by the Magistrate, "have undoubtedly been 
improvised by Ransom". The cleaner’s evidence is 
not accepted because he was under complainant’s 
influence and gave unsatisfactory statement about 
the receipt. The learned Magistrate, therefore, found 
that there is no satisfactory evidence on tho record 
to prove either the alleged MBault or the dishonest 
removal of the bos. Tho learned Magistrate found 
that the bus had passed into the accused’s posses¬ 
sion. Ho seems to have accepted the contention that 
the accused could only seize the lorry through the 
civil Court but he did not think that that was suffi¬ 
cient to warrant the conviction of the accnsed, as 
the ownership of the lorry still remained with the 
vendor and did not vest in the complainant. Upon 
these findings the accused were acquitted. It may 
also be mentioned that a dispute having arisen 


between tbe complainant and the accused as regard.* 
the arrears of instalments, tbe matter was relerred c 
under cl. 15 of tbe agreement to an arbitrator at 
Delhi. Tnis gentleman made an award (Ex. 3) on 
2nd May 1940. Under this award the aribtrator 
awarded Rs. 1106-11*6 for arrears of hire money, 
Rs. 1500 for the value of the vehicle and Rs. 35-6-0 
for costs of the arbitration to tbe accused's firm 
against tbe complainant. Interest at the rate of 
12 per cent, on the total sum of Rs. 2606-11-6 was 
also awarded. This fact is not denied on behalf of 
the accused. 

On 8th May 1940, the award was filed before the 
District Judge of Delhi. On 30th May 1940, tho 
complainant tiled objections to the award and while 
these objections were pending, the occurrence which 
is the subject-matter of the complaint .took place 
on 26tb October 1940. I am now informed that 
tbe objections to the award were dismissed, and 
the award under S. 15, Arbitration Act, becomes J 
enforceable as if it were a decree of a Court. It has 
been contended on behalf of the complainant that 
the learned Magistrate decided tbe case in a per¬ 
functory manner, that be did not make a judicial 
review of the prosecution evidence and that he did 
not apply his mind to the determination of tho 
real question arising in the case. It is urged that 
the judgment recorded by the learned Magistrate 
is perverse and unreasonable and has resulted in 
miscarriage of justice. It has been argued that the 
accused were charged under two separate sections, 
namely Ss. 352 and 379, Penal Code, and even if 
the judgment of acquittal by the learned Magistrate 
be upheld on the first charge by reason of the 
finding of fact, however perverse it may be, the 
offence under S. 379, Penal Code, was legally esta¬ 
blished and the accused were wrongly acquitted. 

I have, therefore, to examine how far this con- < 
tention is well-founded. Section 378, Penal Code, 
defines "theft" os follows : 

"Whoever, intending to take dishonestly any 
moveable property out of tbe possession of any 
person without that person's consent, moves that 
property in order to such taking, is said to commit 
theft." 

Explanation 5 to this section says that "the con- 
scot mentioned in tho definition may be express or 
implied, and may be given either by the person in 
possession, or by any person having for that purpose 
authority cither express or implied." 

The question therefore which arises for considera¬ 
tion is whether the two esseotital ingredients of 
S. 378, Penal Code, have been made out. These in¬ 
gredients are the dishonest removal of the lorry and 
such removal without tho cousent of the person 
having possession of the lorry. Section 24 defines 
the word "dishonestly" as follows : 

"Whoever does anything with the intention of 
causing wrongful gain to one person or wrongful 
loss to another person, is said to do that thins 
'dishonestly*." ® 

Section 23 lays down that : 

“‘Wrongful gain' is gain by unlawful means of 
property to which tho person gaining is not legally 
entitled. ^ J 

‘Wrongful loss’ is tho loss by unlawful moans 
of property to which the person losing it is legally 
entitled. ^ J 

A person is said to gain wrongfully when suoh 
person retains wrongfully os well as when such per¬ 
son acquires wrongfully. A porson is said to lose 
■wrongfully when such porson is wrongfully kept out 
of any property, as well as when such person ia 
wrongfully depri?ed of property." 18 


/> 
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It is not denied that the possession of the lorry 
a was taken by the accused. It has been contended on 
behalf of the complainant that the receipts, Exs. C 
and D, are not genuine and that they were pro¬ 
cured by inducement and under duress, as Trilok 
Nath accused frankly admits that he obtained the 
receipts on a payment of the salary due to the driver 
and the cleaner. Whether thedefence that the lorry 
was made over to the accused peacefully, without 
force and fraud is correct or not, is a matter for the 
Magistrate to decide. The only question is whether 
the accused’ act in removing the lorry was dishonest, 
or not. It seems to me to be hardly open to doubt 
that the removal of the lorry did cause wrongful 
gain to the accused and wrongful los3 to the 
complainant, as contemplated by Ss. 23 and 24, 
Penal Code. As regards the question of consent it 
seems to me to be equally clear that assuming that 
the cleaner and the driver peacefully handed over 
b possession of the lorry to the accused, they were not 
competent to give consent. Section 27, Penal Code, 
lays down : 

“When property is in the possession of a person’s 
wife, clerk or servant, on account of that person, it 
is in that person’s possession within the meaning of 
this Code.*’ 

Possession of the driver and the cleaner was, 
(therefore, possession of their master, namely the 
complainant. It is not pretended that any con¬ 
sent, expressed or implied, of the complainant 
was obtained prior to the taking over of the lorry. 
The driver and the cleaner, therefore, had no 
power whatever to execute the two receipts, C and 
D—assuming that they are valid and free from sus¬ 
picion—and give any consent on behalf of their 
master. It must be held, therefore, that the lorry 
was taken possession of by the accused without the 
c consent of the person in whom the legal possession 
vested and thus the offence fell within the purview 
of S. 378, Penal Code. It was held in 1 Bom. G10 l 
that’possession of wood by a forest inspector, who is 
a servant of Government, is possession of the 
Government itself; and a dishonest removal of it 
without payment of the necessary fees, from his 
possession, albeit with his actual consent, constitutes 
theft, within the meaning of S. 3/8, Penal Code, if 
that consent was unauthorised or fraudulent. 

It bos been argued by learned counsel on behalf 
of the accused that the accused had a bonafide 
belief that they had the right to repossess the lorry 
under Cl. 5 of the agreement and coosequenUy their 
action should not be regarded as dishonest. There 
is hardly any ground for the existence of any 
genuine or bona fide belief In the first place. U he 
accused’s act was induced by any genuine belief, 
d they would not havo taken the pr They 

two receipts from the dripLAni^^P^; 1 ^ 
knew or must be presume* to >>ave known that we 
cleaner and the dnver had no anth 7 ^ tho 

consent to the possession of the lor^y^ the 

permission of tbeir master. I ties i, a d been 

matter in difference b ® t 'T e !" tcd th e fi rm a money 
settled by an whatever 

decree. Lastly, the accuse_, j ta ke pos- 

!to take tho law into their k tbeir rcme dyin 
isession of thei lorry w th 288 , , t was held by 

ia Court of law. In 11 'J- motor bus 

Nanavutty J. that if ^ r tai n person under 

on hire purchase system to a certain ^ 

1. (’77) 1 Bom. eiO. Beg^- Hanman^ ^ 6% . 

VS L. J A .' {kfc H O W N 288. Nawab Baza 

v. Emperor. 
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an agreement that in case of default in payment of 
monthly hire, the company may retake possession 
of the vehicle and defult is made, the remedy lie 
m filing a suit for recovery of possession of the bus 
as well as for damages against the hirer. The 
agents of the company have no legal right to recover 
possession of the bus by the use of force from the 
servants of the hirer who are in peaceful possession 
of it. This view was based on a number of decisions 
quoted in the judgment. 

Learned counsel for the accused has argued that 
the ownership of the lorry had not passed to the 
complainant and still vested in the firm. This posi¬ 
tion is contested on behalf of the complainant. A 
number of decisions have been cited on both sides, 
but it seems to me to be wholly unnecessary to go into 
those cases. The question whether the ownership 
had or bad not passed to the complainant is wholly 
immaterial, as S.378, Penal Code ^ deals with posse s- 
sion and not ownership. The fact remains tlmt the 
legal po^essTOlTfif tlfe lorry was vested in him and 
the accused were not entitled to recover possession 
of the lorry, even though default in payment of any 
instalments had taken place, without the consent of 
the complainant. It was not open to them to retake 
possession of the lorry by taking refuge under the 
clause in the agreement which authorized them to 
retake possession. Unless and until the complainant 
himself handed over possession of the lorry to the 
accused, the latter were not entitled to retake posses¬ 
sion of it by force or by removing it from the hands 
of his servants who had no authority, express or im¬ 
plied, to give any consent. It was laid down by a 
Full Bench of the Calcutta High Court in 22 Cal. 
1017* that a creditor by taking any moveable pro¬ 
perty of his debtor from the dobtor’s possession 
without his consent with the intention of coercing 
him to pay bis debt commits tho offence of theft as 
defined in S. 378, Penal Code. In that case the cre¬ 
ditor had removed the debtor’s cattle and detained 
them saying that he would not release them until 
the debt to him was paid. It was remarked : 

“We think that an intention on the part of tho 
accused to use the possession of the property when 
taken for the purpose of obtaining satisfaction of a 
debt due to him, and only for that purpose, bos no 
hearing on the question of dishonest intention under 
the Penal Code. To bold that such a purpose could 
render innocent what would he otherwise a wrongful 
tmin within the meaning of S. 23 would amount to 
the recognition of a right on the part of a every in¬ 
dividual to recover an alleged debt by the seizure of 
property of his alleged debtor, and would tend to a 
state of things in which every man might, if strong 
enough, take the law into his own hands.’’ 

A similar view was taken in 18 All. 88, 4 A. I. R. 
1930 Bom. 167 6 and A. I. R. 1925 Lab. 131. I am 
satisfied that the learned Magistrate did not ap¬ 
proach the case from, a correct stand point. His 
judgment is summary and shows that he has no 
examined the fcomplainant’s case 
thoroughness which the nature of the 
and the circumstances of the case demanded. I > 

3. (’95) 22 Cal. 1017 (F.B.), Queen-Empress v. Sri 

Churn Chungo. Onccn- 

4. (’95) 18 All. 88 : 1895 A. W. N- 233, Queen 

Empress v. Agha Muhammad A usuf. 
c 17 A I R 1930 Bom. 167 . 125 I. yiA • 

J oil ; 32 Bom. L. R. 351, Emperor v. 

6 G S\KeR. J 1925 Lah. 131 : 81 I. C. 138 : 25 

Cr. L. J. 650, Bakhtawar v. Emperor. 
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order of acquittal passed by him under the circum- 
a stances cannot be allowed to stand. I have no doubt 
that there has been a failure of justice in this case 
and the complainant is entitled to have his com¬ 
plaint properly investigated. There is ample autho¬ 
rity in support of the proposition that this Court 
will interfere in exceptional circumstances in revi¬ 
sion against an order of acquittal where there has 
been a miscarriage of justice: see 8 O. W. N. 341, 
1937 O. W. N. 2816 and 1940 O. W. N. 1257.® Ac¬ 
cordingly I set aside the order of acquittal and allow 
'the application for revision. In the interests of jus¬ 
tice it would be desirable to have this case retried 
by a Magistrate other than the one who passed the 
order of acquittal. I order accordingly. 

K.S./R.K. Application allowed. 

7. (’31) 18 A.I.R. 1931 Oudh 273 : 132 L C. 50:32 
Cr. L. J. 828 : 8 0. W. N. 341, Abdul Sbakur v. 
Palli Ram. 

8. (’37) 24 A. I. R. 1937 Oudh 283 : 166 I. C. 987 : 
38 Cr. L. J. 329 : 1937 0. W. N. 281, Ram Dayal 
v. Mata Din. 

9. (’41) 28 A.I.R. 1941 Oudh 182 : 191 I. C. 538 : 

42 Cr. L. J. 190: 1940 0. \V. N. 1257, Ram Lai v. 
Ram Piare. _ 

Penal Code — 

(a) (’36) Goar, Page 1252 N. 4352; Page 1266 
N. 4398. 

(’36) Ratanlal, Page 909 Pt. (5); Page 923 Note 
“Without that person’s consent.” 

(b) (’36) Gour, Page 1249 N. 4345. 

Cr. P. C. — 

(c) (’41) Chitaley, S. 439 N. 12 Pts. 4, 11 aud 12. 

(’41) Mulla, Pago 1427 N. 1204 "Interference with 

c acquittal.” 
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Thomas C. J. 

B. Phillips and another — Applicants 

v. 

Emperor • 

Criminal Rovn. Appln. No. 180 of 1941, Decided 
on 16th February 1942, against order of Sessions 
Judge, Lucknow, D/- 1st September 1941. 

Criminal trial—Statement of accused—Con¬ 
viction based on—Statement must be taken as 
a whole—It is not open to Court to supplement 
prosecution evidence by selecting some pass¬ 
ages from accused’s statement and reject rest 
d of statement. 

A convlotion based solely upon tho statement 
made by an accused person should not bo allowed 
to stand unless there are very strong circumstances 
and each case must depend upon its own circum¬ 
stances. Where there is no sufficient evidence for 
conviotion or from the vagueness of tho prosecu¬ 
tion evidence the Court is not prepared to act on 
it, it should not be open to the Court to supplement 
the prosecution evidence by selecting out of the 
statement of the accused person passages, which 
might corroborate the prosecution evidence and to 
reject those passages which go to exonerate the 
accused person. No general rule can bo laid down 
regarding the use whioh is to be made of the state¬ 
ment of an accused person in Court, Due considera¬ 
tion must of courso be given to every part of the 
statement but the Court must oxeroise its judgment 
and common sense in accepting or rejecting any 
portion of the statement os true or untrue. 

•2*MNf* ^ [P 322 0 1, 2] 

1942 0/41 & 42 


Assistant Government Advocate — for the Crown. 

ORDER_This is an application in revision 

against the order of the learned Sessions Judge of 
Lucknow, dated 1st September 1941. Applicant 1, 

B. Phillips, was convicted by the learned City 
Magistrate under S. 380, Penal Code, and sentenced 
to two months’ rigorous imprisonment and a fine 
of Rs. 100, in default to a further term of one 
month’s rigorous imprisonment. Applicant 2, Mrs. 
Lee, was convicted under S. 411, Penal Code, and 
sentenced to a fine of Rs. 300, in default to three 
months’ rigorous imprisonment. On appeal the 
learned Sessions Judge upheld the convictions, but 
reduced Phillips' sentence to a fine of Rs. 60, in 
default of payment of fine to two months* rigorous 
imprisonment and Mrs. Lee’s fine was reduced to e 
Rs. 40 only, in default to one month’s rigorous J 
imprisonment. Tho complaint was filed by O. V. 
Forbes against Phillips under Ss. 380 and 454, 
Penal Code, for committing theft of some docu¬ 
ments, a ring and a watch and chain ; and against 
Mrs. Lee under Ss. 380, 454 read with Ss. 109 
and 411, Penal Code, for abetting the offences com¬ 
mitted by Phillips and for receiving and retaining 
stolen property knowing it to bo stolen. Phillips 
was discharged on 16th August 1940 by tho Sub- 
divisional Magistrate, Mohanlalganj(Mr. H.T. Lane) 
of the offence under S. 454, Penal Code. Tho order 
is as follows : 

“The accused Phillips was admittedly on terms 
of friendship with the complainant. I find it impos¬ 
sible to hold that he could have committed trespass 
in his house. I, thereforo, dischaigo him of any 
offence under S.454, Penal Code. I proceed to charge 0 
him under S. 380, Penal Code, and to charge Mrs. 

M. Leo under S. 411, Penal Code.” 

It appears that on 17th March 1940, Forbes, who 
was residing at 5, Clyde Road, left Luoknow for 
Calcutta leaving the keys of his house with Abdul 
Rahim alias Karim, one of his servants. Forbes 
had become friendly with Phillips accused who 
visited him frequently. Phillips is a motor mechanio 
by profession. On his departure from Luoknow 
Forbes left his car in chargo of Phillips and gave 
him Rs.75 to make certain purchases for tho house. 

It was alleged that on 19th March 1940, Phillips 
went to Forbes* house and told Karim that he 
wanted the key of the house in order to get 6ome 
papers whioh Forbes needed in Calcutta. Karim, 
believing Phillips, handed over tho koys and Phillips 
then went insido tho house with Bomo servants and 1\ 
opened a trank and took somo papers from it whioh 
he tied in a bundle and removed to his oar. He came 
baok after 10 or 15 minutes and opened another box 
containing papers and thon took away tho box with 
him in his car. Karim two or throe days after this 
inoident informed Beg of Cheap House and told him 
what Phillips had dono. Bog about tho end of March 
went to Calcutta and informed Forbes that Phillips 
had taken away some papers. On 30th Maroh Karim 
went to Phillips and asked for the return of the 
key of the house. Phillips went to the house with 
Karim and replaced some papers in the house. On 
information given by Beg Forbes Bent his Secretary, 
Miss Lee, daughter of accused 2 (Mrs. Lee) to find 
out what had happened. Miss Lee sent a telegram 
on 6th April 1940 to the effect that “papers returned 
not known what kept.** When Forbes returned to 
Lucknow bo found that oertain papers were missing 
so ho filed the present oomplaint on 30th April 
1940 in the Court of the City Magistrate, Luoknow. 
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The three letters which were alleged to have been 
a stolen by accused Phillips were letters which the 
complainant had written from Calcutta in January 
1940 to one Ralph Raphael but which were not 
delivered and were returned to Forbes by the Dead 
Letter Office. It appears that there was a case 
against Forbes under Ss. 363 and 366, Penal Code, 
hied by Mrs. Lee and these three alleged stolen 
letters were filed in that case. 

In support of his case the complainant examined 
Nimbar chaukidar, Jumman cook, D. W. Simpson, 
a retired Police Inspector and one or two other wit¬ 
nesses. The complainant himself gave evidence in 
support of the allegations contained in the com¬ 
plaint. The learned City Magistrate in spite of the 
fact that there were material contradictions in their 
statements believed their evidence in the main and 
convicted the accused. As far as Mrs. Lee was con- 
6 cerned there was no direct evidence against her, but 
the learned City Magistrate convicted her on cir¬ 
cumstantial evidence. (His Lordship then referred 
to the discussion of evidence by the City Magistrate 
and the Sessions Judge and also to the statements 
of the accused and proceeded.) The contention on 
behalf of the accused is that the conviction of 
Phillips on his statement is illegal and reliance is 
placed on the case in 34 Cr. L. J. 935. 1 The case 
was decided by a Bench of this Court. It was under 
S. 302, Penal Code. In this case the evidence of the 
five eye-witnesses produced by the prosecution had 
been disbelieved but the learned Sessions Judge 
thought fit to base the conviction of the accused on 
the admissions made by them that they were near 
the scene of occurrence on the fatal morning when 
tho assault took place. It was held that “no doubt 
the statement of an accused whether made orally 
c or in writing may be taken into consideration by 
the Court, but it is not to have the force of sworn 
testimony of a witness to whom an oath has been 
administered and a conviction based 6olely upon it 
would be bud in law. In criminal trials, tho burden 
of proof is always on the prosecution and tho weak¬ 
ness of the defence and the inability of the accused 
to prove their innocence are no grounds for convict¬ 
ing them if the prosecution evidence is not strong 
enough and sufficient to justify their conviction.” 

I am not prepared to agree with the learned 
counsel that the conviction in such cases is illegal, 
but I do think that a conviction based solely upon 
the statement made by an accused person should 
not be allowed to stand unless there are very strong 
circumstances and each case must depend upon its 
own circumstances. Where there is no sufficient 
d evidence for conviction or from the vagueness or 
the prosecution evidence the Court is not prepared 
to act on it, it should not be open to the Court to 
supplement the prosecution evidence by selecting 
out of the statement of the accused person, passages, 
which might corroborate the prosecution evidence 

and to reject those passages which go to exonerate 

tho Accused person. If therefore we take the state¬ 
ment of Phillips as a whole there can bo no doubt 
that the statement docs not amount to a eonte. on 
of guilt. He has said in his statement tha; the 
letters were brought to him by tho complainant s 
servant Karim and if we believe that statement the 
accused is entitled to an acquittal. I ba v e already 
qnoted the observations of the 'earned Sessions 
Judge that in bis opinion Phillips' version of the 
allairs should be accepted. If that is so I fail to see 

1. (’33) 20 A. I. R. 1933 Oudh 226 : 145 L C. 359: 
34 Cr. L. J. 935 : 8 Luck. 397 : 10 0. W. N. 506, 
Har Dayal SiDgh v. Emperor. 


A. I. R, 


how the conviction can stand. No general rule can 
be laid down regarding the use which is to be made 6 
of the statement of an accused person in Court. Due 
consideration must of course be given to every part 
of the statement but the Court must exercise its 
judgment and common sense in accepting or reject¬ 
ing any portion of the statement as true or untrue, 
and in my opinion this is one of those cases in 
which the statement of Phillips should be taken as 
a whole. There can be no doubt in this case that 
the prosecution case has grossly been exaggerated 
and according to the learned Sessions Judge, one of 
the witnesses was bribed to give evidence. I am 
therefore of opinion that Phillips has wrongly been 
convicted. With regard to Mrs. Lee, it is conceded 
by both the lower Courts that there is no direct evi¬ 
dence against her and her conviction is based on 
circumstantial evidence. In my opinion this evi¬ 
dence is not strong enough to uphold her convic- / 
tion, particularly when I am not prepared to convict 
Phillips who is said to be the main culprit in the 
case. I therefore allow the application for revision 
and set aside the convictions of Phillips and Mrs. 
Lee. I am informed that the fines have been paid. 
They will be refunded. 

E.S./R.K. Application allowed. 

"crTpTcT^I - 

(’41) Chitaley, S. 342, N. 23, Pt. 6a. 

(*41) Mitra, Page 1134, N. 982. 
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Indra Pal and others — Plaintiffs — 

Appellants S 

v. 

Sat Prasad and others — Defendants — 

Respondents. 

Second Appeal No. 348 of 1940, Decided on 19th 
February 1942, against order of Addi. Civil Judge, 
Partabgarh, D/- 31st August 1940. 

fa) U. P. Encumbered Estates Act (25 of 
1934), S. 50 — Special Judge can revise order 
of substitution of names. 

It cannot be said that the principles which apply 
to proceedings under O. 22, are wholly inapplicable 
for all purposes to proceedings whore substitution 
has to be made on the de j of an applicant under 
the Encumbered Estates Act. And under O. 22. R.5 
it is open to tho Court to revise its original order. 
Therefore, it is open to the Special Judge to revise \ 
his original order of substitution of names passed by 
him in proceedings under the Encumbered Estate 
Act : ('18) 5 A. I. R. 1918 Bom. 100 and ( 40) 27 
A.I.R. 1940 Oudh 394, Bel. on. l p 324 0 lj 

(b) U. P. Encumbered Estates Act (25 of 
1934), S. 47—Order of substitution of names by 
Special Judge — Principle under O. 22, Civil 
p!c., applies — Civil suit regarding succession 
to property of deceased is not barred. 

The principle applied to cases under O. 22, Civil 
P. C., is applicable to cases under the Encumbered 
Estates Act, particularly when there has bee 
enquiry and no decision on the point of LUo- 
sion under R. 5 of O. 22 of a d^puta as ta wh.ch^of 
several persons is the heir and legal P 
of a deceased appellant * a ^ atinuaDC0 0 f the 
proceeding for tho P ur P°"® judicata in a sub- 
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succession to the property of the deceased person, 

: which property was not in suit in the earlier liti¬ 
gation. Similarly, the Special Judge under the 0. P. 
Encumbered Estates Act has no power to decide the 
question of title. He can only decide summarily who 
is the person prima facie entitled to represent the 
deceased and therefore an order of substitution is no 
bar to the maintenance of a civil suit regarding 
succession to the property of the deceased : (*36) 23 
A.I.R. 1936 All. 412 and (’37) 24 A-I.R. 1937 Oudh 
220 (F.B.), Rcl. 0?i. (P 324 C 1,2] 

(c) Words and phrases—“Ghair kuf” means 

wife or concubine. # 

The provision excluding ghair kuf from inheri¬ 
tance in wajib-ul-arz applies only to a wife or con¬ 
cubine and not to any other female member of the 
family of the deceased : 12 0. C. Ill, Rel. on. 

[P 324 C 2] 

(d) U. P. Encumbered Estates Act (25 of 
1934), Ss. 35, 19—Question of possession has to 
be decided by Collector. 

Under the provisions of S. 35 as soon as the 
decrees havo been sent to the Collector under the 
provisions of S. 19, any person entitled to possession 
of any property under the provisions of the Act may 
apply to the Collector to be put in possession of such 
property and the Collector shall deliver possession 
of the property to him. It is, therefore, for the Col¬ 
lector to decide eventually the question of posses¬ 
sion, and the decree awarding possession must be 
subject to this provision. (P 325 C 1] 

M. TPasim and S. N. Srivastava — 

for Appellants. 

L. S. Misra — for Respondents 1 and 2. 

JUDGMENT. —This is a second civil appeal 
against the judgment and decree dated 31st August 
1940, passed by the learned Civil Judge of Partabgarh 
setting aside in first appeal the judgment and decree 
dated 15th November 1939, passed by the learned 
Munsif, Kunda at Partabgarh. The material facts 
are these: An application under S. 4, Encumbered 
Estates Act, was made by Sitla Din and Mt. Ram 
Dei, widow of Ram Adhin, Sitla Din’s brother. Sitla 
Din died dnriDg the pendency of tho proceedings 
and the Special Judge appointed two collaterals, Sat 
Prasad and Jot Prasad, os his legal representatives. 
Sitla Din and Ram Adhin were sons of one Ram 
Nath, and Sitla Din and Ram Adhin eaoh had a 
one anna four pies share in the family property. 
Their shares were mortgaged with possession to one 
Chandra Shekhar and it was solely in respeot of 
this debt that the proceedings under the Encum¬ 
bered Estates Act were brought. Tho record of the 
proceedings under the Encumbered Estates Act is 
not before me, but counsel agreed that Chandra 
Shekhar was tho sole creditor and that he was 
awarded a simplo money decree by the Special 
Judge, the effect of which would be to extinguish 
tho mortgage. 

The application under S. 4 was made on 17th 
April 1936. Sitla Din died on 24th Jane 1938. On 
22nd July 1938, Sat Prasad and Jot Prasad, who 
were grandsons of Ram Nath’s uncle, applied for 
tbeix names to be substituted in placo of Sitla Din 
and this application was allowed by tho Special 
Judge on the same day withont issue of notice to 
any ono. It was said by Sat Prasad and Jot Prasad 
in their application that there was no other legal 
heir. On 24th February 1939, the suit oat of whioh 
this appeal arises was brought in the Munsif a Court 
by Indra Pal and Vidya Dbar, who are sons of the 
sister of Sitla Din, and Ram Adhin. There was also 


a third plaintiff named Mt.Sampada, the wife of the 
mortgagee Chandra Shekhar. She joined in the suit 
because the other two plaintiffs had transferred to 
her a one anna two pies share of Sitla Din. This 
transfer took place during the pendency of the pro¬ 
ceedings under the Encumbered Estates Act and 
was therefore presumably invalid. The suit was 
brought for a declaration that Sat Prasad and Jot 
Prasad were not the legal representatives of Sitla 
Din, but that Indra Pal and Vidya Dbar, sons of 
Sitla Din's sister, were entitled to represent him. 
They also prayed for possession of tho property, the 
property at the time when the suit was brought 
consisting of the equity of redemption in the 
mortgage. 

It should be noted that the plaintiffs Indra Pal 
and Vidya Dbar took no part in the proceedings 
under the Encumbered Estates Act and made no 
claim before the Special Judge to be impleaded as 
Sitla Din’s representatives. Their case was that 
they had no notice of the proceedings in which Sat 
Prasad and Jot Prasad were appointed to represent 
Sitla Din. The defendants disputed the claim of 
Indra Pal and Vidya Dbar to bo the heirs of Sitla 
Din, contending that they were excluded from 
inheritance by the terms of a wajib-ul-arz. Both 
the lower Courts have found that they were not 
excluded. The Munsif decreed the suit, but tho Civil 
Judge was of opinion that it was not maintainable 
as it contested the order of tho Special Judge appoint¬ 
ing the defendants as Sitla Din’s representatives and 
under S. 47, Encumbered Estates Act, except as 
provided in Ss. 45 and 46 no proceedings of the Col¬ 
lector or Special Judge under the Act shall bo 
questioned in any Court. Tho Civil Judge accor¬ 
dingly allowed the first appeal and dismissed tho 
suit. It is not disputed that it is for tho Special 
Judge to decide who shall be substituted as tho legal 
representatives of an applicant under the Act who 
has died, but it is said that the suit was not brought 
to have the Special Judge’s order set asido, nor is it 
contended that this will necessarily bo the effect of 
the suit being decreed, It is conceded that the 
Special Judge has sole jurisdiction, subject toappeal, 
to decide the question of representation, and it is 
also said that all that the appellants propose to do, 
if they obtain a decree, is to ask the Special Judge 
to reoonsidcr his order. 

This, it is argued, it is open to him to do. In 43 
Bom. 1681 it was held by tho Bombay High Court 
♦hat under R. 5 of 0. 22 a Court has power to correct 
an order previously made and to determine who are 
the legal representatives of a deceased party. In a 
case decided by a Bench of this Court, 1940 O.W.N, 
735, 2 it was held that the provisions of 0. 22, Civil 
P. C., have no application to the case of the death 
of a landlord applicant under the Encumbered 
Estates Act. That view was taken in a case where it 
was contended that proceedings under the Act had 
abated because no application for substitution in 
place of tho deceased applicant had been made within 
the time prescribed. I do not understand thedooiaion 
as meaning that tho principles whioh apply to pro. 
cecuings under 0. 22 , are wholly inapplicable for all 
purposes to proceedings where substitution has to be 
mode on the death of an applicant under the En- 
cambered Estates Act. Indeed the observations ol 

1. (’18) 5 A.I.R. 1918 Bom. 100 : 47 I. 0 757 • 4 a 

hhTi p 68 ; 20 Bom - R ' 902 ' Vatsalabai v.Sam 

bhaji Pandurang. 

2. (’40) 27 A. I. R. 1940 Oudh 894 : 189 T n rqo. 

sJrV 2 °; w ' N - »•IS 

bingh v. Surendra Singh. J 
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a the Bench of this Court which decided that case 
indicate the contrary. It was pointed out in that case 
that the question of substitution has to be considered 
with reference to the provisions of S. 50 of the Act. 
Under cl. (a) of that section the proceedings under 
this Act on the death of the landlord applicant shall 
bo continued as nearly as may be possible in all res¬ 
pects as if the landlord were still living. It was said 
in 19 JO O. \\ . N. 735- that this section leads to two 
results : 

"One evidently is that the proceedings do not 
abate . . . The other is that when a landlord appli¬ 
cant dies the Court will be bound at some time or 
other to substitute in place of the name of the land¬ 
lord the name of the person succeeding to the whole 
or any portion of the landlord’s property, even 
although no application for substitution may over 
have been made under the provisions of 0. 22." 

At the close of the judgment it was said : 

"Prima facie it appears to us that pending deci¬ 
sion of any suit in regard to title which may be 
pending in any Civil Court the proper person in 
whoso name substitution should be made would be 
the party, whoever that may be, who has obtained 
mutation in the Revenue Courts." 

This implies that it is open to the Court to revise 
its original order just as it has been held that it is 
open to the Court to do so where the proceedings 
are under O. 22. In the present case no mutation at 
all was, I understand, effected, and all that happened 
was that tho Special Judge accepted the statement 
of Sat Prasad and Jot Prasad that they were the 
sole heirs of the applicant and appointed them to 
represent him. There was no enquiry or decision on 
tho merits. But oven if the order of tho Special 
c Judge is not revised in consequenco of tho suit being 
decreed that possibility does not make the suit not 
maintainable the object of the suit being to obtain a 
decision on the question of title and that question 
being unaffected by tho order of the Special Judge 
who is not given power under tho Encumbered 
Estates Act to decide it. It was suggested on behalf 
of the respondents that tho suit was not maintain¬ 
able under S. 42, Specific Relief Act. but I am 
clearly of opinion that it was This section provides 
that any person entitled to any right as to any pro¬ 
perty, may institute a suit against any person deny¬ 
ing, or interested to deny, his title to such right. 
Tho right of tho plaintiffs was clearly denied by Sat 
Prasad and Jot Prasad in their application to tho 
Special Judge. It was. therefore, open to them since 
they claimed title in tho property, to bring a dec a 
4 ratory suit. It is pointed out that it is a matter for 
tho discretion of the Court to grant such relief under 
S 12 but I see no reason why tho civil Court 

should not grant the relief prayed in the pwent 

case, if it found that title lies with tho■ p'aint Os. 
The only argument advanced to support the' “Po¬ 
tion that the discretion of tho Court should no 
have been exercised in tho plaintiffs favour is that 
the plaintiffs had another ren.cdy Th^could hav 

s.°“ 

Sat ProSid. This no doubt was a possibility, but it 
would not have decided tho question of title. The 
C I T iflrfo as I have mentioned, has no power 
foTcio thte question. Ho could only^decido ^ 
marily who was tho person prima facie entitled to 
represent the deceased. . 

I SCO no reason Why 

ItcMsues under the Encuml>ered Estates| Actt. P«ti- 
Icularly when there has been no enquiry and no 
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decision on the point of title. In 58 All. 7343 it was 
held that a dwision under R. 5 of 0. 22 of a dispute 4 
as to which of several persons is the heir and legal 
representative of a deceased appellant is a decision 
m a summary proceeding for the purpose of oontinu- 
ance of the appeal and cannot operate as res judicata 
in a subsequent suit between tho same persons re- 
garding succession to the property of the deceased 
person, which property was not in suit in the earlier, 
litigation. This ruling was followed by a Full Bench 
of this Court in 13 Luck. 20* There was. therefore, 
ia my opinion no legal objection to the suit on 
tho ground given by the lower appellate Court for 
dismissing it. • 

It has however also been argued on behalf of tho 
respondents that the lower Courts were not justified 
in holding that the appellants, or rather the first 
two appellants, Indra Pal and Vidya Dhar, were tho 
heirs of the deceased applicant, and not Sat Prasad / 
and Jot Prasad. It is not disputed that under tho 
ordinary provisions of the Mitakshara law these 
appellants, as the sons of Sitla Din's sister, would 
inherit the property in preference to Sat Prasad and 
Jot Prasad who are remote collaterals, but it is 
argued that they are excluded by the terms of tho 
wajib-ul-arz. This wajib-ul-arz (Ex. B-l) provides 
that a daughter generally and a wife in the presence 
of inalo issue shall never get a share in tho family 
property. The lower Courts have held that this 
would not excludo a daughter’s son, and this con¬ 
clusion is not disputed. It is, however, argued that 
daughters are excluded by another provision in tho 
wajib-ul-arz. As translated by the learned counsel 
for the respondents this is to the effect that a woman 
outside the family shall not get any share of tho 
inheritance. It is contended that this would include ^ 
a daughter who upon marriage should be taken to 
belong not to her original family but to the family 
of her husband. For tho appellants it is argued that 
the provision means that an irregularly married 
wife and her issuo shall not get any share in tho 
inheritance. The words applied to tho woman or 
wife are "ghair kuf," and tho construction placed 
upon these words in 12 0. C. Ill 6 by tho Court 
of the Judioial Commissioner was that they have 
practically tho same moaning os "ghair biradan 
aud that thoy are applied to a wifo of lesser social 
standing thau her husband. Although this was a 
case of Mahomcdan3, I see no reason to think that 
the words in this wajib-ul-arz wero not used in 
somewhat the same sense. In any event I am clearly 
of opinion that the provision applies only to a wife 
or concubine and not to any other female member 
of tho family of the deceased. There is, therefore, in 
my opinion no forco in tho contention of tho learned 
counsol for the respondents. 

The result is that tho appeal must succeed so far 
as tho first two appellants are concerned. I am not 
satisfied that Mt. Sampada has any intorcst in the 
property since the transfer in her favour would 
appear to bo invalid. Tho decroo of the appellate 
Court dismissing the suit so far as she is C( ? nC ® rn £* 
will therefore stand and her appeal is dismissed, ao 
far as tho other appellants, Indra^Pol and Vidy 
Dhar, are concerned the appeal is allowo 

3. (’36) 23 A. I. R. 1936 All. 412 :163 1. C. 283 : 

68 All. 734 : 1936 A. L. J. 022. Antu Rai v. Ram 

4 Ki S 2 U I B. 1937 Oudh 220: 166 I. C 393 ! 

4 i3 ( Sk 20 : I937 O.W.N.17(F.B.). Zal.m v. 

Tirlochan Prasad Singh. s wafl Begam 

5. (’09) 12 O.C.lll: 2 1.0. 293, Mt.barwan 

v. Mt. Khatim-un-nisa. 
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costs, and the order of the trial Court is restored 
a with, however, a certain modification in regard to 
possession. It is conceded by the learned counsel for 
these appellants that under the provisions of S. 35, 
Encumbered Estates Act, as soon as the decrees 
have been sent to the Collector under the provisions 
of S. 19 any person entitled to possession of any 
property under the provisions of the Act may apply 
to the Collector to be put in possession of such pro¬ 
perty and the Collector shall deliver possession of 
the property to him. It is therefore for the Collector 
to decide eventually the question of possession, and 
the decree awarding possession to these appellants 
must be subject to this provision. The learned 
counsel himself suggested that it should be provided 
in the decree for possession that this decree will not 
affect the right of the Collector to proceed against 
the property for the liquidation of the deceasod ap- 
b plicant’s debts under the Encumbered Estates Act. 
The decree will, therefore, include this additional 
provision. 

K.S./R.K. Appeal partl y allowed. 

Q' p. _ 

(a) (MO)Chitaley, 0. 22, General N. 2 Ft. 10 and 
0. 22 R. 5, N. 8. 

(’41) Mulia, Page 938, Note "Power of Court to 
correct its order." 

(b) (MO) Chitaley, 0. 22, General N. 2 Pt. 10; 
0. 22 R. 5, N. 9 and S. 11, N. 13 Pfc. 5. 

(Ml) Mulia, Page 938 Pt. (s). 
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Madeley J. 

c Kapurthala Estate — Plaintiff 

— Appellant 

v. 

Sheo Shankar — Defendant 

— Respondent . 

Second Appeal No. 4 of 1939, Decided on 25th 
February 1942, against order of Civil Judge, 
Bahraioh, D/- 20th September 1938. 

(a) Principal and surety—Surety to be liable 
to extent of one year's rent on default by prin¬ 
cipal during period oi lease—Death of principal 
and his widow succeeding — Surety held con¬ 
tinued to be liable on his bond ior whole period 
of lease. 

Under a security bond, the surety made himself 
d liable to the extent of one year's rent on default by the 
principal during the period of the lease. The prin¬ 
cipal died in the course of the lease period and his 
widow succeeded him. The surety did not give notice 
to the landlord revoking his guarantee. He conten¬ 
ded that he was not liable as the surety of the 
widow : 

Held that in the absence of any personal olement 
which led him to stand surety, the surety was liable 
on the bond for the whole period of the lease. 

[P 826 0 1; P 827 0 1] 

(b) Oudh Rent Act (22 of 1886), Ss. 68, 48 — 
Thcka ior particular period is heritable. 

A person who is in possession of proprietary rights 
under a lease dearly has a title to such possession 
whioh has been conveyed by the lease. The title to 
the possession of proprietary rights amounts to a 
title, though temporary, to those proprietary rights, 
and as suoh it will be, in the absence of any special 
Jaw or oontract to the oontrary, transferable and 


heritable. As there is nothing in the Oudh Rent Act c 
to show that a tbeka is not heritable, a theka taken 
for a particular period must be regarded as a heri¬ 
table and transferable lease of proprietary rights. 

[P 326 C 2J 

(c) Civil P. C. (1908), O. 2, R. 2 — Surety to 
be liable for rent on default oi principal — Suit 
against principal in rent Court — Subsequent 
suit against surety in civil Court held not 
barred. 

A decree against a debtor in a proceeding to which 
the sureties could not be parties shall not deprive 
the creditor of his remedy against the sureties. 

[P 327 C 1] 

A surety was to be liable only on the default of 
the principal to pay the rent. A suit was filed against 
the principal for the rent due to which the surety 
was not joined as he could not bo joined in such a / 
suit and a decree was obtained; but it was not fully 
satisfied. Subsequently, a suit in a civil Court was 
brought against the surety : 

Held that 6ince the liability of the principal and 
the surety were not coextensive, the causes of 
action against them were distinct and the suit in the 
civil Court was not barred under 0. 2, R. 2 : (’34) 

21 A. I. R. 1934 Pat. 52, Bel on; ('30) 17 A. I. R. 
1930 Oudh 69, Disting. [P 327 C 1) 

Faiyaz Ali for Siraj Husain and afterwards 
Siraj Husain — for Appellant. 

Jf. 27. Qidwai — for Respondent. 

JUDGMENT. — This is a plaintiff’s appeal. 
The faots of the case are that in 1334 F.one Anandi 
Din took a theka from the Kapurthala estate for 
the years 1334 to 1338 Fasli inclusive. Sheo Shan- * 
kar the present contending respondent on 26th 
October 1930, that is in the year 1333-1334 F., 
executed a security bond pledging immovable pro- 
perty for the payment of Rs. 2472 the amount of 
one jear's theka money, in case Anandi Din should 
fail to pay the theka money for any year during tho 
period of the theka. On 24th October 1937, Anandi 
Din died and was succeeded as thokadar by his 
widow Ram Chandra Kuer with the consent of the 
Kapurthala estate. Mt. Ram Chandra Kuer fell into 
arrears in respeot of theka money, and the Kapur¬ 
thala estate filed a suit against her in tho rent 
Court and obtained a decree. This decreo was only 
partially satisfied by the widow, and the Kapurthala 
estate then brought a suit against Shoo Shankar for 
the recovery of tho remainder on the ground that 
he bad stood surety for arrears of theka money and 
had executed the bond, Ex. 1, in the shape of a h 
simple mortgago in favour of the estate. Tho trial 
Oourt found all points in favour of the estate. Tho 
lower appellate Court on tho other hand found that 
the ruling oited by tho trial Court, namely 69 I. 0. 
5571 related to a bond for the payment of a oortaln 
fixed sum of money, and this wa9 quite different 
from the presont case where payments of theka 
money wero to bo made from year to year. It fur¬ 
ther held, "after the death of Anandi Din the 
continuing of the theka in tho name of the widow 
of Anandi Din was altogether a separate transaction 
and the surety of Anandi Din could not automati¬ 
cally become tho surety of hi9 widow." Tho learned 
lowor appellate Court therefore allowed tho appeal 
and held that tho surety could not be held rospon. 
sible for the default of Anandi Din’s widow. The 
plaintiff has oome in second appeal to this Oourt. 

1. (*20) 7 A. I. R. 1920 Nag. 276 : 69 I. 0. 657 
Laxman v. Gorakhji, 


326 Oudh 


Kaporthala Estate v. Sheo Shankar (Madeley J.) j, R 


(l . ^ ma ^ be noted that the security bond says noth¬ 
ing about Anandi Din's heirs and successors, but 
merely mentions Anandi Din as the person for 
whom Sheo Shankar stood surety. On the other 
hand, he undoubtedly stood surety for the whole 
period of the theka to the extent of one year’s 
theka money. The appellant's learned counsel cites 
A. I. R. 1930 All. 730. 2 In this case it was held, 
“whether or not the transaction is a continuing 
guarantee is to be gathered from the terms of the 
instrument. It is mainly a question of construction. 
The document should be interpreted as a whole and 
is not to be confined merely to the operative part. 
If there is any ambiguity, it is permissible to press 
into consideration the nature and character of busi¬ 
ness, the relative position of parties and surround¬ 
ing circumstances." In that case a lease was granted 
for a definite period of five years. The stipulation 
for the several payments stipulated for weredefinite 
engagements constituting one transaction. The 
guarantee was given for the due fulfilment of these 
engagements stipulated in the lease during the 
whole term of its continuance. It was held not to be 
a continuing guarantee. The decision seems to have 
been come to on the special terms of that document. 

With regard to this decision, T. S. Venkatesa 
Iyer in his Law of Contracts (3rd Edn.) remarks at 
p. 847: ‘‘In the above case, there was a lease for a 
definite term, and the rent was payable in instal¬ 
ments, but the stipulations for the several payments 
were definite engagements constituting one transac¬ 
tion. The guarantee was given for the due fulfilment 
of the engagements stipulated. The Court held .^at 
the successive payments of rent upon each instal¬ 
ment falling due could not be treated as successive 
transactions and that it would be unduly straining 
the language of the section to call such a transaction 
a continuing guarantee." The Court therefore held 
that the guarantor could not revoke his guarantee 
by notice. The present theka does not seem to con¬ 
tain the peculiar conditions of the theka in that 
case. Furthermore it is pointed out by the respon¬ 
dent’s learned counsel that the question is not really 
whether the guarantee is a continuing guarantee or 
not, because the extinction of a continuing guarantee 
is provided for in the Contract Act itself by Ss. 130 
and 131. Such a guarantee is extinguished by notice 
to the creditor revoking the guarantee as to future 
transactions or on the death of the surety. The 
death of the person guaranteed does not enter into 
the question. 

The next argument of the appellant’s 
counsel is that the guarantee was for the period 
the theka and that the guarantee on behalf oi 
Anandi Din must be regarded as beingalsoa guarai - 
tee on behalf of his heirs and successors. SheoShan- 
kar did not come to the witness-box to P r0 ' e ^ 
there was any personal element which led him o 

stand surety for Anandi Din. There ^ therefore no 

reason why the guarantee should not stand £ 

Anandi Din's heirs and successors. He argue^ that 
when the Kapurtbala estate ailowed he w dow to 
keep on the lease this was not a separate tra isact 
at ill. but the widow was entitledi tc keep on the 

lease as heiress of Anandi Din. J sheo 

came into possession as heiress to ber husband Sh^ 
Shankar pave no notice revoking his R“» n ‘ e * “ 
the Kapurtbala estate. The ^ 

nrietarv rights and as such will be governed by 
Trans Jr of Property Act and will be just as much 


the subject of inheritance as a mortgage. Section 

."hf.' P ‘ T ® nanc - V Act ' was not, at the time when C 
this cause of action arose and when the suit was 
tried, in force. The mere fact that S. 213 (1) (h» 
enacts that ‘‘the interest of a thekadar, except as 
provided by the terms of the theka, shall not be 
otherwise transferable or be heritable" tends to 
show that the law was different before the Act came 
into force. If not, different, it shows it was at least 
unsettled. There is nothing in the Oudh Rent Act 
to show that the righl3 of a thekadar are not herit¬ 
able. The provisions of the Oudh Rent Act contained 
in S. 68 do not prove otherwise. This provides 
among other things that a person holding land as a 
thekadar shall not acquire rights under S. 48. 
Section 48 gives the heir of a statutory tenant who 
dies the right to retain occupation of the holding at 
the same rent for five years from the date of the 
tenant’s death and also the right to receivecompen- / 
sation for improvements made by his predecessor- 
in.interest. The fact that Mt. Ram Chandra Kuer 
does not have the right to hold on for five years 
after her husband's death at the same rate of rent 
cannot prove that she is not entitled to hold on for 
the unexpired period of the theka held by her hus¬ 
band. The two rights are quite different, one being 
based upon contract and the other upon statute. The 
periods would also be different. In 6 0. W. N. 915 s 
at p. 919 their Lordships of the Privy Council held: 

"Now a thekadar, who is referred to in S. 3, cl.(10), 
Oudh Rent Act, os ‘a person to whom the collection 
of rents in a village or portion of a village has been 
leased by the landlord’ is clearly a person in posses¬ 
sion of proprietary rights under a lease within the 
meaning of the explanation, and so to be entered 
in the register of proprietors under (a).’’ «; 

A person who is in possession of proprietary rights 
under a lease clearly has a title to such possession 
which has been conveyed by the lease. The titlo to 
the possession of proprietary rights amounts to a 
title, though temporary, to those proprietary rights, 
and as such it will be, in the absence of any special 
law or contract to the contrary, transferable and 
heritable. Such leases were governed by the Trans¬ 
fer of Property Act excepting where the general 
law was interfered with and overridden by the 
Oudh Rent Act. As has already been said there is 
nothing in the Oudh Rent Act to show that a theka 
is not heritable. Turning to the Transfer of Pro¬ 
perty Act, S. Ill lays down various events which 
terminate a lease. No mention is made of the death- 
of the lessee as determining the lease. In view ofj 
these considerations, it appears to mo that the|theka ; 
taken by Anandi Din must be regarded as a heri-, 
table and transferable lease of proprietary rights. 
The continuation of Mt. Ram Chandra Kuer as 
thekadar by the Kapurtbala estate was not there¬ 
fore a fresh transaction, os held by the lower appel¬ 
late Court. It was merely a recognition of her 
inherited rights. It appears to me therefore that 
the learned lower appellate Court's decision is wrong. 
The guarantee was given by Sheo Shankar for tho 
period of the lease. It is true that the guarantee 
was given to Anandi Din, but this would not neces¬ 
sarily exclude his heirs and successors. On be 
contrary, since the guarantee was given'tor the 
period of the lease, it would include them' 
the contrary intention was expressed. It appears to 
me that Sheo Shankar could have revoked hu 
guarantee on the death of Anandi Din had ne 
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wished to do so, since it is a continuing guarantee. 
He did not. however, do any such thing but kept 
silent. The theka provided for in the Oudh Kent 
Act is of a very special kind. It is a temporary 
transfer of proprietary rights. There is no more 
reason wbv a woman should not exercise these 
rights than a man. There is therefore no particular 
icircumstance which should confine the liability of 
the gu ran tor to the male owner, nor, as the appel¬ 
lant^ learned counsel has pointed out. has Sheo 
Shankar come to the witness-box to say that there 
were any special qualities in Anandi Din which Jed 
him to give the guarantee. 

Another ground of defence raised by the respon¬ 
dent’s learned counsel is that the suit is barred by 
O. 2, R. 2. Civil P. C. f because the plaintiff brought 
a suit in the reDt Court against Mt. Ram Chandra 
Kuer before proceeding in the civil Court against 
her and the surety. He lays stress upon the ex¬ 
planation. “For the parposcs of this rule an obliga¬ 
tion and a collateral security for its performance 
and successive claims arising under the same ob¬ 
ligation shall be deemed respectively to constitute 
but one cause of action." He cites 6 O.W.N. 1094 4 5 
at p. 1097 that where a suit is partly cognizable by 
a rent Conrt and partly by a civil Court, the proper 
forum is the civil Conrt, and point9 out that the 
plaintiff may relinquish any portion of his claim in 
order to bring the suit within the jurisdiction of 
any Court, but subsequently he cannot sue for the 
remainder of his claim. He therefore argues that 
the suit in the rent Court bars the present suit. In 
point of fact, however, the present case is distin¬ 
guishable. Section 128, Contract Act, says, 

“The liability of the surety is co-extensive with 
that of the principal debtor, unless it is otherwise 
provided by the contract." 

In the present case the liability of the surety 
only arises after the thekadar has defaulted. It was 
necessary therefore for the plaintiff to establish 
that the money was due from the thekadar os 
arrears of theka money and that be would not pay 
it before he could proceed against the surety. He 
could only bring the suit against the thekadar for 
bis rent in the rent Court. In such a suit he could 
not join the surety. The procedure which he 
followed therefore did not amount to a voluntary 
jrelinquishment of part of his claim in order to 
briDg the case within tho cognizance of the rent 
Court. On the contrary, he was compelled to bring 
the case in the rent Court first and he wag com¬ 
pelled to omit the surety in that suit. The fact is 
[that since the liability of the principal and the 
surety were not in the present case co-extensive his 
causes of action against them were distinct. The 
appellant’s learned counsel cites in support of his 
contention A. I. R. 1934 Pat. 52® where it was 
held that a decree against a debtor in a proceeding 
to which the sureties could not bo parties shall not 
deprive the creditor of his remedy against tho sure¬ 
ties. In my opinion this point was correctly decided 
by the two Courts below. I find therefore that the 
theka did not come to an end on the death of 
Anandi Din, but that his rights were inherited by 
his widow and that tho guarantee given by sheo 
Shankar covered the whole period of the theka 
whether held by Anandi Din or his heirs. I there¬ 
fore allow this appeal, set aside the decree of the 

4. (’80) 17 A.I.R. 1930 Oudh 69 : 124 I. C. 866 : 

6 0. W. N. 1094, Mindai v. Sajid Ali. 

5. ('84) 21 A.I.R. 1984 Pat. 52 : 147 I. C. 702, 

Traders Co-operative Bank, Ltd., Patna v. A. K. 
-Maffick. 
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lower appellate Court and restore that of the trial 
Court. The appellant will get his costs in all Courts. 
K.S./R.K. Appeal allowed. 


C. P. C._ 

(c) (’40) Chitaley, O. 2 R. 2 N. 23 Pt. 1. 

(*41) Mulla, Page 529 Pt. (h). 
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BENNETT AND AGARWAL JJ. 

Official Liquidator , Dinshaw and Co. 

(Bankers) Ltd. (in liquidation) 
Lucknow — Defendant — Appellant 

v. 

Anand Behari Lal , Plaintiff and others, 
Defendants — Respondents. j 

First Appeal No. 9 of 1939, Decided on 18th 
March 1942 against decree of Civil Judge, Mohan- 
lalganj, Lucknow, D/- 6th September 1938. 

Civil P. C. (1908), S. 11 — “Litigating under 
same title’’—Decree against representatives of 
debtor operates as res judicata against creditor 
asserting title of debtor. 

A creditor attempting to assert the title of his 
debtor must be held to be claiming under him. Ho 
has no more right to assert his title than the debtor 
has himself. Where therefore a declaratory suit is 
brought successfully against the administrators of 
the debtor’s estate, the decision operates os res 
judicata against an official liquidator having a claim 
against the debtor’s estate and attempting to assert 
the title of the debtor : (’25) 12 A. I. R. 1925 Mad. 
688, Expl. ; Case laxo referred . [P 330 C 2] 

E. Husain and S. S. Nigam — for Appellant. 

Niamalullah and Naeiruddin — 

for Respondent 1. 

JUDGMENT. — This appeal arises out of an 
administration suit brought by one of the respon¬ 
dents, Babu Anand Behari Lal, praying that an 
account be taken of the moveable and immovable 
property of tho late Mr. D. C. H. Dinshaw and that 
the property be administered under the decree of 
the Court. The Civil Judge, Mohanlalganj, who 
tried the suit, held inter alia that certain items of 
property specified in an application made by the 
Official Liquidator of Dinshaw <fc Co. (Bankers) 
Ltd., (in liquidation) did not form part of the assets 
left by Mr. Dinshaw. It is against that decision 
that this appeal has been preferred by the Official 
Liquidator of Dinshaw & Co. The administration 
suit was instituted on 15th December 1935. Mr. 
Dinshaw died on 7th April 1935. On 21st Novomber 
1936, the Official Liquidator of Messrs. Dinshaw 
& Co. applied to be impleaded as a party to the 
suit. Ho claimed that certain property was included 
in the assets of Mr. Dinshaw, and the property 
with which we are concerned in the present case is 
the Elphinstone Picture Palace. His case was that 
Mr. Dinshaw owned a half share in it. It appears 
that on 12th October 1932, Mr. Dinshaw entered 
into a partnership with B. Anand Behari Lal for 
the purpose of purchasing the Elphinstone Picture 
Palace. The memorandum of partnership (Ex. 7) 
of this date shows that they were to be partners 
in equal shares and liable to contribute equally 
towards the purchase money, including incidental 
and daily expenses. The profits of the business 
were to be divided in proportion to the amount 
actually invested by each partner in the business 
from time to time. 
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c Shortly after this agreement a sale deed was 
executed by Madan Theatres Ltd., on 19th Novem¬ 
ber 1932, in favour of D. C. H. Dinshaw and Anand 
Behari Lai (Ex. Q-23). The sale deed shows that 
the Directors of Madan Theatres. Ltd. agreed to 
sell as a running concern the business known as the 
Elphinstone Picture Palace, with lands, buildings, 
fittings, etc., free of all encumbrances, including a 
mortgage charge secured by a deed dated 31st July 
1931, in favour of Messrs. Dinshaw <fc Co. (Bankers) 
Ltd., Lucknow, for the sum of Rs. 1,50,000. Of 
the sale price Rs. 75,000 was paid by cheques, 
while the remaining Rs. 75,000 was left with tbo 
vendees for payment to Messrs. Dinshaw <fc Co. 
(Bankers) Ltd., Lucknow, in order to release the 
property from the mortgage charge secured by the 
deed of 31st July 1931. The evidence shows that 
payment of Rs. 75,000 was made by Anand Behari 
b Lal, while Dinshaw accepted liability for payment 
of the other moiety to Messrs. Dinshaw & Co., Ltd. 
in whose Bank he had an interest. It is admitted 
that this liability was never discharged by Mr. 
Dinshaw. On 11th March 1933, he wrote to Anand 
Behari Lai the letter Ex. 6 which reads as follows : 

“Now that the Elphinstone Picture Palace sale 
deed i6 duly registered it is essential that rupees 
seventy-five thousand be paid to Dinshaw & Co. 
Banker for the release of the property from mort¬ 
gage, dated 31st July 1931. You did already arrange 
for Rs. 75,000 paid to Madan & Co. Theatres 
Calcutta and as it is not convenient to me to manage 
this sum I request you to pay up this sum of 
Ra. 75,000 also to Dinshaw & Co. In a 6hort time 
I will commence contributing towards my share in 
the business." 

It is not disputed that payment was made by 
c Anand Behari Lai accordingly. In a letter dated 21st 
November 1934, (Ex.Q-27) he wrote to Mr. Dinshaw 
mentioning this and adding that Mr. Dinshaw had 
not yet paid back even a single rupee. He asked 
him to be good enough to pay up the amount and 
settle the matter. Or, he added, "if it be in¬ 
convenient to do so you may please transfer your 
share in the Elphinstone Picture Palace, Lucknow 
to me." It is suggested that there was an agree¬ 
ment that the latter alternative should be adopted, 
and there is on the record a draft of a sale deed 
(Ex. 16) which is to the effect that as Dinshaw had 
not been able to pay back any part of the sum of 
Its. 75.000 paid on his behalf by Anand Behari Lai, 
be conveyed all his right and title in ‘beproperty 
and business to the latter in lieu of thisi sum of 
Its. 75,000. Interest on the sum due from Dmsbaw 
,7 to Anand Behari Lai was to be 

against DinshaWs share in the profits® the , u : 
ness. This sale deed was never 
already stated Mr. Dinshaw died on /th April lJoo. 
* The 0888*01 the Official Liquidator of.Dinshawr J 
Co. as a creditor of Mr. Dinshaw was that1 Dmsbaw 

remained a partner with A nan 8 bnre in 

the time of bis death and that bis half Bhn^re^.n 

the partnership «““{££ asset, for the benefit of 
be realised with nis oincr nlaintifl B 
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whole sSm of Rs. i,50,000 he became the only per 
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the administration suit (No. 120 ofl936) whicl, 
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widow and his son. Anand Behari Lal prayed for 
a declaration that he was the sole owner of the ° 
Elphinstoue Picture Palace including the building 
furniture and business. During the pendenov of the 
suit an apphcation was made by Mr. Daya Kishen 
feeth, who bad been appointed Official Receiver in 
the administration suit, to be impleaded as a defen. 
dant in tbo declaratory suit, and this application 
was allowed. The declaratory 6uit was successful, 
and Anand Behari Lal obtained a decree against 
Mr. Dinshaw’s widow and son and against the 
Official Receiver, Mr. Daya Kishen Seth, declaring 
that he was the sole owner of the property and 
business. One of the principal questions which arise 
in this appeal is whether the decision in the declara¬ 
tory suit dated 31st July 1936, constitutes res judi¬ 
cata for the purpose of the administration suit. 

Before considering this and other questions which 
arise in the appeal we may mention that on the / 
death of Mr. Dinshaw an application was made for 
letters of administration both by Anand Behari Lal 
and by Mrs. Dinshaw. An order was passed by this 
Court (Ex. 8) on 30th August 1935, appointing both 
applicants joint administrators. It was said that 
they would be entitled to net only jointly and not 
severally, except that Mrs. Dinshaw would be en¬ 
titled to contest the claims of Anand Behari Lal 
against the estate and also to claim property for the 
estate, if so advised, against him. It is said that 
actually no action was taken on this order, letters of 
administration not being taken out by either of them. 
Apart from the question of res judicata learned 
counsel have argued on the questions—(1) Whether 
there was a valid partnership; (2) If so, whether 
that partnership terminated before Mr. Dinshaw's 
death; and (3) whether tbo second sum of Rs. 75,000 g 
paid by Anand Behari Lal constituted a loan to 
Mr. Dinshaw or was paid by Anand Behari Lal on 
his own behalf for the purposo of obtaining a solo 
interest in the business. 

The learned Civil Judge held that thero wa6 a 
valid partnership, but be also held that that part¬ 
nership terminated before Dinshaw’s death. He 
further held that the sum of Rs. 75,000 paid by 
Anand Behari Lal at Dinshaw’s request did not 
constitute a loan, and be concluded that the Elphin¬ 
stone Picture Palace could not be treated as pro¬ 
perty in which Dinshaw bad a share at the time of 
his death. It did not, he said, form part of his 
assets. In support of this finding he observed that 
it was perfectly open to either partner to advance 
tho whole of the capital that was required for the 
partnership, if the other was not willing or in a 
position to do so, and to claim the entire profits of 
the business till such time as the other partner 
contributed his share. Having regard to the view 
which wo take on tho question of res judicata, wo 
do not propose to discuss very fully tho arguments 
which have been put forward on tho questions of 
partnership and loan; but, we may say that wo have 
no doubt that there was a partnership. Dinshav* 
and Anand Behari Lal had agreed to acquire a 
business jointly and to share its profits in Propor¬ 
tion to their contributions. It is true that tho isal 
deed by Madan Theatres, Ltd. referredto Messrs. 
Anand Behari Lal and Dinshaw ^Widualljond 
not as partners, but this is not, we thinlymaterml 
in view of the admitted agreement ^tween‘h^ 
and the admission also that the part P 
entered into with a view to the ^uisUion of th, 
property and business. We ave 
the partnership was registered 1932 

193 3 r under S. 68 (1). h 

The statement of partnership (Ex. Q-*» snows 
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the name of the firm was “Elphinstono Pictare 
0 Palace”; that Mr. Dinshaw and B. Anand Bebari 
Lal were partners and that each partner joined the 
firm on 5th October 1932. The statement was sign¬ 
ed by both partners on Gtb November 1933. Learned 
counsel for the appellant has argued that if there 
was a valid partnership nothing occured to termi¬ 
nate it prior to Dinshaw’s death. It is true that 
Dinshaw had contributed nothing towards the capi¬ 
tal of the business, but that did not affect his posi¬ 
tion. It only affected his right to profits; and it is 
clear that he was considered a partner throughout. 
Reference was made to various letters which show 
his active interest in the business: indeedheappears 
at ODe time at least to have been in managing con¬ 
trol. Further the draft sale deed, which was never 
executed, indicates clearly that Anand Bebari Lal 
considered that ho was still his partner. We think 
b that this must be accepted as the legal position. 
As regards the question whether the money was 
advanced by Anand Bebari Lal as a loan it would 
seem clear from the letter which we have quoted 
that he regarded it as such. In his evidence Anand 
Bebari Lal made the following statement : 

“I advanced this money (Rs. 75,000) to Dinshaw 
by way of loan. He never asked me for any such 
loan. Nor did lie ever contribute a single pice to¬ 
wards the costs of running the business or other 
incidental expenses.*’ 

Learned counsel for the respondents contended 
that the record is incorrect and that the word 
‘‘never” should be inserted between “I” and ‘‘ad¬ 
vanced.” It may be so, but we are not satisfied that 
Anand Bebari Lal would not havo made the state¬ 
ment that he had advanced the money to Dinshaw 
by way of a loan, although Dinshaw had never asked 
him to lend him the money, it is true that Din¬ 
shaw had suggested in the letter Ex. 6 that the 
amount should bo paid by Anand Bebari Lal, and 
he did not exactly ask for this to be done as a loan, 
but it would seem from tho correspondence that it 
was so regarded by the parties. The Civil Judge has 
not explained very clearly why he considered that 
this payment by Anand Bebari Lal did not amount 
to a loan. Learned counsel for tho respondents has 
referred to the provisions of Sec. 45, T. P. Act, in 
support of the finding of tho Court below. This sec¬ 
tion provides that where immovable property is 
transferred for consideration to two or more persons 
and such consideration is paid out of a fund belong¬ 
ing to them in common, they aro, in tho absence of 
a contract to tho contrary, respectively entitled to 
interests in such property identical, as nearly ns 
d may be, with the interests to which they were res¬ 
pectively entitled in tho fund; and, whero such con¬ 
sideration is paid out of separate funds belonging 
to them respectively, they are, in tho absence of a 
contract to tho contrary, respectively entitled to in¬ 
terests in such property in proportion to tho shares 
of tho consideration which they respectively ad¬ 
vanced. Wo do not think that this provision is of 
any assistance in the presont case because tho rights 
of tho parties aro determined by tho contract of 
partnership and such agreement as there may have 
been between them, express or implied, in regard to 
the second payment of Rs. 75,000. Wo think in the 
light of tho correspondence between tho parties and 
of what subsequently transpired that thoymuat have 
considered that tho second sum of Rs. 75,000 was 
advanced by Anand Bebari Lai by way of a loan. 
■The faot that payment was not made to Dinshaw is 
immaterial. It was made to Messrs. Dinshaw & Co. 
IBankere) Ltd. on behalf of Dinshaw in liquidation 
of the liability which he had accepted, and at his 


request. We are not therefore prepared to accept the 
view taken by the Court below on this point. In 
support of the view that Dinshaw ceased to be a 
partner before his death the Civil Judge observed : 

* * We learn from the evidence of Anand Behari 
Lal which stands uurebutted on thi 3 point and 
which I see no reason to disbelieve, that Dinshaw 
agreed to the latter course suggested in the letter 
Ex. Q-27. Consequently, when tho licence for the 
Elphinstone I’ictnre Palace was to be renewed 
Anand Bebari Lal applied to the licensing authori¬ 
ties that Dinshaw was no longer a partner in the 
firm and that the licence be renewed in his (Anand 
Behari Lai’s) name alone. A reference to Ex. Q 33, 
the application for renewal of the licence, shows 
that the licensing authority made a note thereon 
that it would be well if an enquiry be 1 made from 
Mr. Dinshaw as well. On the margin of the appli¬ 
cation we find a further note (possibly by tho office) 
showing that a letter bad been issued to Dinshaw. 
Ultimately we find that a fresh licence was issued in 
the name of Anand Behari Lal alone. It is only a 
legitimate inference to draw from these circumstan- 
ccs that Dinshaw ceased to be a partner in the firm 
before his death on 7th April 1935.” 

If there was conseut by Dinshaw to the dissolu¬ 
tion of the firm with immediate effect wo should 
be prepared to agree that he ceased to be a part¬ 
ner. We agreo with the Court below that tho evi¬ 
dence is sufficient to establish an agreement for 
dissolution, but we find difficulty in holding that it 
was agreed that the dissolution should take effect 
boforc execution of the sale deed. The draft sale 
deed, Ex. 1G clearly shows that Dinshaw still on- 
joyed a half share in tho buildings and business, 
and as the sale deed was never executed by him wo 
must find that tho agreement to dissolve tho part¬ 
nership was not put into effect before his death. 
The issue on the point of res judicata reads : 

‘‘Docs the decision of the Civil Judge Lucknow 
dated 31st July 1936, operato as res judicata and 
bar the trial of the question of ownership of the 
Elphinstono Picture Palace os between the plaintiff 
and persons entitled to or having claims against the 
assets of Mr. Dinshaw?”. 

The issuo was not considered at length by the 
Civil Judge. All that ho said was that in view of 
the conclusion at which ho bad arrived on tho 
question whether Dinshaw was or was not at the 
timo of his death a partner in tho Elphinstono 
Picturo Palace tho issue was not of much import¬ 
ance; but if it were necessary to return an answer 
to the question he would find the issue in favour of 
tho Official Liquidator. Ho referred to a decision of 
the Madras High Court, namely, 44 Mad. 7781 
in support of this finding. Tho headnote to this 
case shows that the principle enunciated therein 
was of a general character. It is to tho effect that a 
judgment operates as a bar only as betwoon the 
parties thereto or their privies; hence, a judgment 
in a suit by A against £, a rival claimant for 
an office, negativing A's title as against D % is no 
bar to a suit by A against a third party for the 
emoluments of tho said office. It is only a pioco of 
ovidenco on tho question of titlo. 

Learned counsel for tho respondents oontends 
that this ruling is quito irrelevant and has no 
bearing on the facts of the present caso. He argues 
that for the purpose of S. 11, Civil P. 0 th* 
Official Liquidator of Dinshaw <fe Co. should bo 

*;/*?■ 1921 248 : 67 I. O. 971 • 44 



880 Oudh 


Dinshaw & Co. r. Anand Behari Lal 


a considered to be litigating under the same title as 
the defendants in the declaratory suit brought by 
Anand Behari Lai. He cited several authorities in 
support of this contention, namely, A. I. R. 1935 
All. 838,2 A. I. R. 1936 All. 722,3 A. 1. R. 1939 All. 
202,-* 74 C.L.J. 1803 and A. I. R. 1934 Rang. 206.« 
These were all cases where suits were brought as 
the result of attachment proceedings in execution, 
but we do not think that this makes any difference. 
In A.I.R. 1935 All. 88S 3 property had been attached 
by Sita Ram in execution of a decree against 
Raghubir. They were both sued by Ram Sewak for 
a declaration that he was the absolute owner of the 
property and this suit was decreed. Subsequently, 
Bahai, another creditor of Raghubir attached the 
same property in execution of his decree. Ram 
Sewak filed another declaratory suit. It was held 
by a Bench of the Allahabad High Court that the 
l question of title decided in the first suit was binding 
on Raghubir and all his subsequent representatives. 
Bahai must be deemed to be the representative of 
Raghubir and the previous judgment operated as 
res judicata against both Raghubir and Bahai. The 
same view was taken in A.I.R. 1936 A11.722 3 where 
the head note reads : 

“Where an objection to attachment of certain 
share in property taken by a person is disallowed 
and the order becomes final, a subsequent creditor 
against such objector who attaches the same pro¬ 
perty in execution of his decree is in the position of 
a representative of the objector and the previous 
final order operates as res judicata and he cannot 
prove the objector’s title to the same property." 

In A. I. R. 1939 All. 202* the decree-holder 
attached property in execution of his decree, al- 
. though the judgment-debtor had failed in a previous 
suit to establish his title to the property. It was 
held that the finding in the previous suit operated 
as res judicata and the decree-holder in the second 
suit could not challenge it. In the Calcutta cace it 
was held that an execution creditor, while claiming 
to take in execution the property of his judgment- 
debtor, claims under the latter within the meaning 
of S. 11. Civil P. C. The same view was taken 
in the Rangoon case, where it was said that the 
decree-holder is litigating to assert the title of h.s 
judgment-debtor to the property, and he obtains 
his right to bring or defend the suit throughih. 
judgment-debtor. In the present case the dispute as 
to title was between Anand Behan Ldand the 
presentative of Mr. Dinshaw. That suiti was decided 
Evour of Anand Behari Lai. The Official Luqo- - 
dator of Dinshaw & Co. Ltd., having a claim a amst 

d the estate of Mr. Dinshaw E ° u « h ‘ this 

same question. The only <Bffer reSDO ndents 

case and the other cases cited f cpekin' 1 to 

is that the Official Liquidator 

execute a decree which he ?ad_ obta ned ngamn 

Mr. Dinshaw or bis representativM.^B^t^ ^ 

found in the administration . , Lj qu i,lator 

tion of title was raised by the Uinciai i; i 

2. (’35) 22 A. I. R. 1935 All. 888 : 156 I. C. 387 : 

> iTri : 

issfi Lj MAE- '■ 

4 “<®) 96 AXE- 1939 All. 909: 1« W. W 
S^42l m'aH E° M2 Cl. 90 = « OXJ. 180 : 46 

C.W 1 J M5B.ah.rmi D»l T. Btarf—J" 

«?C84) 21 A. I. R. 1934 Rang. 206 : 151 I. C. 417, 

U Tba Lu V. Devanarain. 
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that the latter has a valid claim against Mr. Din- 
shaw’s estate to the extent of R 3 . 2,70,826 odd. So t 
the Official Liquidator is in the same position as the 
execution creditor in the cases cited ; and Mr. Din- 
shaw’s representatives are in the same position as 
the judgment-debtor. The Official Liquidator as a 
creditor is attempting to assert the title of his judg¬ 
ment-debtor and must be held to claim under him. 

We asked the learned counsel for the appellant 
what the legal position would have been if the ori¬ 
ginal declaratory decree had been obtained against 
Mr. Dinshaw himself, and if, assuming that Mr. 
Dinshaw were still alive, his creditors attempted to 
assert bis title to the property in spite of the de¬ 
claratory decree which so far as be was concerned 
finally determined the question. The learned coun¬ 
sel conceded that in these circumstances he could 
not argue that the creditors would bo entitled to 
raise the question of bis title again. It does not / 
appear to us that there is any difference in principle 
between this case and the case whereupon Mr. 
Dinshftw’s death a declaratory suit is brought suc¬ 
cessfully against his representatives and thereafter a 
creditor seeks to dispute the finding in subsequent, 
proceedings. The creditor is attempting to assert the 
title of his debtor and must therefore be held to be 
claiming under him. He has no more right to assert 
his title than the debtor has himself. Reliance was 
placed for the appellant on the following statement 
on p. 217 of Chitaley's Commentary on the Code of 
Civil Procedure (3rd Edition) : 

“An Official Assignee acting on behalf of creditors 
cannot be said to be representing the insolvent. A 
decision therefore against the insolvent in ft previ¬ 
ous proceeding is not binding on the Official Assignee 
acting on behalf of the creditors in a subsequent 
proceeding." 

This is taken from a single Judge decision of the 
Madras High Court in A.I.R. 1925 Mad. 688? and 
the proposition was not laid down m such an un¬ 
qualified manner. It was held in that case that tlm 
Official Assignee was not litigating under the samo 
title as the insolvent judgment-debtor(againstwhom 
it had been held in previous execution proceedings 
that a decree-holder could attach certain property 
in execution of his decree). The learned Judge ob- 
served that “if in a case he was litigating under the 
same title under which the insolvent had previously 
litigated, he might be held to be the legal represen. 

* The reason whv it was held in that case that the 
Official Assignee was not litigating under the same 
title is not clear. In the case under consideration 
we have no doubt that the appellant is legating 
under bis debtor’s title and on this view reconsider 
that he must be held bound by the previous deci¬ 
sion. We are therefore clearly of opinion that tlie 
civil Judge wrongly held that the prevmus decis on 
does not operate ns res judicata and does not bartn 

claim of the Official Liquidator of > D ’uh Ibe & cteii 
Ltd. Although we have disagreed withi tb 
Judge on all the material questions which arise i 
this appeal we must on the view which retekeon 
the plea of re3 judicata hold that the v ^ 

sstri riars-^s- * - 

7. (’25) 12'A.I.B. 1925 Mad. 688 : W. 8 > ^ 48 

M.L J. 530. Official Assignee of Madras v. 

Dikshithar. 
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is that the Official Liquidator prosecuted the claim 
■ in respect of this property in good faith. We do not 
doubt this, but we do not consider it a sufficient 
reason for not awarding costs against him. 

K.S./B.K. Appeal dismissed. _ 

C. P. C. — 

(’40) Cbitaley, S. 11, N. -38 and N. 70. 

(’41) Mulla, Page 65 Note “Parties in subsequent 
suit .... former suits" Page 71, Note “Liti¬ 
gating under tho same title." 
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Agarwal and Madeley JJ. 

Misri Lal and others — Judgment- 
debtors — Appellants 
a v. 

Isliri Prasad and others — Decree- 
holders — Respondents . 

Exn. of Decree Appeal No. 55 of 1938, Deckled on 
5th February 1942, ngninst order of Civil Judge, 
Malihabad, Lucknow, D/- 27th August 1938. 

Civil P. C. (1908), S. 48 — Execution appli¬ 
cation sent to Collector — Notice of sale pro¬ 
clamation — Decree-holder not served and 
papers sent to civil Court — Civil Court con¬ 
signing case to records — Execution held not 
finally disposed and another subsequent appli¬ 
cation held revived prior application and was 
not barred by S. 48. 

An application for execution was sent to the Col¬ 
lector and the notice of the sale proclamation 
C was sent to the parties by the sale officer but they 
were not served. Tho papers were sent to the civil 
Court and the civil Court consigned the papers to 
the record room. Subsequently, an application was 
filed which was 12 years from the decree : 

Held that the Court’s order could not be regar¬ 
ded as a final order disposing completely of the ap¬ 
plication for execution and that it was revived and 
tho time limit provided by S. 48 was no bar to the 
subsequent application: (’27) 14 A.I.R. 1927 All. 16 
(F.B.), Ref, [p 332 C l] 

Raj Kumar Srivastava for P. L. Vcrma — 

„ for Appellants. 

biraj Husaxn and Oanesh Prasad—ior Respon¬ 
dents 1 (a), 1 (b), 2 and 3. 

JUDGMENT. — This is an appeal by the judg- 
ment-debtors against an order in execution of decree. 
The foots of the case are that a preliminary decree 
was passed in a mortgage suit on 13th December 
1921, in favour of Gaya Din and Chbeda. It was 

^V b3 ? 1U f° o n Gth Decen, ber 1924. After this 
Chheda died. Several execution applications wero 
made, the last one being on 81st October 1931, by 
Gaya Din, one of the original docree-holdere, and 
the sons of Chheda deceased. The property to be 

* ' ■ 1 , ? o 5S r,0 .t ltural land ’ and therB[ °ro on 20th 
th.rJi 93 ?' th ® * xec “ tl0n was transferred to 
taa ?°, 1 ‘ ector - There the case remained pending for 
about three years and on 22nd July 1935, the sale 
officer drew up proclamation of sale and issued 
notices to the parties to file objections, if any The 
case came up on 29th August 1935, but nobody ap- 
peanxl for the decree-holders. Gaya Din was repor- 
ted to bo dead. The other two applicants also did 
“ ‘ They were not served because they had 

be£n affiJ-d 0 ™ ,v.°T Sum “° nBes a PP ear to have 
on ‘he houses. The result was that the 
sale officer ordered tho execution case to be oon- 


signed and the papers to be returned to the civil c 
Court. The papers were received back by the civil 
Court on 19th October 1935. The Munsif, Hava!i, 
passed orders that the case should be consigned to 
records as partially unsatisfied. No further steps 
were taken by the decree-holders after this. But on 
20th February 1937, more than 12 years after the 
decree had been made absolute, an application was 
presented by the legal heirs of the two original 
decree-holders praying that the previous application 
of 1931 be revived, and that if for any reason it 
could not be revived, they should be given the benefit 
of S. 15, Limitation Act. The appellate Court de¬ 
cided to revive the application, and it is against 
this order that the judgment-debtors have come in 
appeal. 

It is argued that S. 15 has no application because 
there was no injunction, and also that asGayaDin’s 
heirs did not make the application for execution, / 
they have no right to prosecute this application 
without getting their names substituted. It is also 
argued that the sending back of the execution pro¬ 
ceedings by the sale officer to the Munsif and the 
consigning of those proceedings to records by the 
Munsif finally closed the application for execution 
made on 3l6t October 1931, and no revival of this 
application is now possible. As to the first argument 
it appears that proceedings wero stayed for about 
18 months from 7th January 1934 by the sale 
officer. This was done under an order issued by the 
Oudh Chief Court to all District Judges for stay 
until the Agriculturists’ Relief Act was passed. On 
22nd July 1935, a fresh proclamation was drawn up 
by the sale officer and notices were issued to the 
parties for filing objections, and 29th August 1935 
was fixed for these objections, but the parties were 
absent. The process server reported that Gaya Din 
was dead and Baldeo and Lachhman, the other two 
applicants, hod left for Cawnporo. Thero was no 
determination by the Court whether tho notices 
were properly served or not. The sale officer merely 
sent back the application because Gaya Din was 
dead. It is argued by the respondents’ learned 
counsel that tho order passed by the Munsif did not 
satisfactorily dispose of tho application and it is 
therefore still pending. The first appellate Court 
found that the notices wero not served and that thero 
was no default. There were findings of fact. In the 
report of the process server, according to tho copy 
before us, there was no one in the house of Baldeo 
and Lachhman who had gono away to Cawnporo. It 
is not stated even that the notices were affixed. Tho 
first ruling cited by tho respondents’ counsel is 

1927 All. 16 l where it wus held : h 

An order made by a Judge upon an application 
which is still pending, that it be ‘struck off.* or 
dent to tho record room,* made either without 
notico to tho decree-holder, or without giving him 
an opportunity of being heard, is a ministerial 
order, and cannot be regarded, speaking generally, 
na a judicial disposal of the application on the 
merits, though special oircumstauccs may appear 
which make it so." 

Two other decisions of the Allahabad High Court 
need not be cited as they are earlier than 1927 
Allahabad. In A. I. R. 1936 Cal. 239* it was held 
mat roles of procedure arc handmaids of justico 

MW* A.I.R. 1927 All. 16 : 100 I.O. 692 • 49 

Kamal s!ngh. A,rj J - 201 (F ' B) ' Chhaltar Sin 8 U v - 
2. (*36) 23 A.I.R. 1936 Cal. 239 : 162 I.O. 654 ■ 63 
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and ought not to be used for obstructing justice. It 

ho dnfn rtf fhn r'rtt.r* t n _i:_? n 


is the duty of the Court to aid in realising the 
amounts due on a decree. In A.I.R. 1932 Mad. 73 5 
it was held that legal representatives of a decree- 
holder need not be brought on record and proceed¬ 
ings do not abate. In 1936 0. W. N. 1239* it was 
held : 

“Where within five days of the date of the decree, 
property of the judgment-debtor is attached on an 
application for execution but the judgment-debtor 
obtains an order of stay of execution from the 
insolvency Court, to whom he applies for being 
declared insolvent, and the case is consigned to 
records but the attachment continues, and later on 
insolvency petition being withdrawn, the decree- 
holder applies, after more than three years, for the 
revival of execution proceedings, the subsequent 
application should be treated as a continuation of 
the previous one.*' 

In 8 O.W.N. 6425 and 9 O.W.N. 5130 it was held 
that the period of limitation given in S. 48, Civil 
P, C., is final and is not controlled by S. 15, Limi¬ 
tation Act. Certain decisions of other High Courts 
have been cited in the opposite sense, but we do not 
think it necessary to quote them, since it would 
require a Full Bench to overrule the decisions of 
the Oudh Chief Court already cited, and we consi¬ 
der that this appeal can be decided without going 
into this question. In our opinion, the sale officer 
should not have sent the case back to the Munsif, 
Havali, without determining the question whether 
the decree-holders had defaulted or not. This ho 
could not do without deciding whether the sum¬ 
monses were properly served upon Baldeo and 
Lacbhmau. When the Munsif, Havali. received the 
case back again, he should have looked into this 
matter and returned it to the sale officer for fur¬ 
ther proceedings, since the reason given by the sale 
officer for returning the case to the Munsif, Havali, 
namely that Gaya Din had died, was quite insuffi¬ 
cient. Instead of that the Munsif, Havali,consigned 
the case to records. This, in our opinion, cannot be 
regarded as a final order disposing completely of 
the application for execution. Taking this view of 
the matter, we consider that this application can be, 
and has rightly been, revived and the time limit 
provided by S. 48, Civil P. C., is no bar to the pre¬ 
sent application. We therefore dismiss this appeal 
with costs. 


K.S./R.K. 


Appeal dismissed. 


o l'W\ 19 A I B. 1932 Mad. 73 : 135 I.C. 561 : 55 
3 Mid 352 f 62 M L. J. 1 <P. B.). Vcnkatachalam 

4 C W) ^rrSloudh 158 : 165 I.C 798 : 
4 i 2 Ln!k 7« : 1936 O.W.N. 1239, Narain Bakbsh 
Singh v. Shiva Bhikh. T o 057 • 

6 A1 ( ; 32) 19 A.I.R. 1932 Oudh 246 : 137 £C. 603 . 9 
O. w! N. 513, Mohammad Am.r M.rza Deg 
Gauri Nath. 
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Agarwal and Madeley JJ. 

Ml. Sancar Sultan Begam and others 

— Appellants 

V. 

Sheikh Abdul Halim — Claimant 

— Respondent. 

First Appeal No. 62 of 1939, Decided on 23rd 
January 1942, against decree of Special Judge, Fire*. 
Grade, Kheri, D/- 23rd January 1939. 

(a) Promissory note — Renewal — No pre¬ 
sumption that original note is with creditor. 

Where a promissory note i3 renewed by the exe¬ 
cution of another note, there is no presumption 
that the creditor has kept the original promissory - 
note in his possession in order to prove the consi- ' 
deration of the later promissory note. [P 333Cl,2] 

(b) Interest — Pendente lite interest. 

The mere fact that a person did not claim inte¬ 
rest on the amount lent does not debar him from 
claiming interest pendente lite. [P 333 C 2] 

(c) U. P. Encumbered Estates Act (25 of 
1934), S. 45 — Other creditors not likely to be 
prejudiced by result of appeal not impleaded — 
Appeal is maintainable. 

Where in an appeal in a proceeding under the 
U. P. Encumbered Estates Act other creditors are 
not likely to be prejudiced by the result of the 
appeal, they are not necessary parties to the appeal 
and the appeal without impleading them is main- 
tamable : ('41) 28 A. I. B. 1941 Oudh fig (P. BO; 7 
(’42) 29 A. I. R. 1942 Oudh 16 and ( 42) 29 A. l.R. 
1942 Oudh 199, Disting. t l> 333 c 2 J 

Habib Ali Khan — for Appellants. 

K. P. Misra — tor Respondent. 

1UDGMENT. — This is an appeal under the 
Eucumbercd Estates Act. Agba Sycd Abmad Roza 
and Mt. Sarwar Sultan Begam appliedi under S. 4 
Encumbered Estates Act, on 19th October 1930 
Mt Sarwar Saltan Begam is an appellant, and the 
other appellants are the legal representativeslofAgba 
Sycd Ahmad Baza. The respondent. Shaikh Abdul 
Halim preferred a claim on 2nd March 1937 claim- 
: n , r i)c 10 500 on the basis of a promissory note 
executed by Agba Sycd Ahmad Baza on 18th.Sep¬ 
tember 1934. This claim came on for hearing before 
the Special Judge on 21st July 1938, and the claim- 
ant’s advocate stated that the amount of Rs. 10,600 h 
was made up of two items (1) Bs. oOO advanced in 
cash and (2) Bs. 10,000 duo on a promissory note, 
dated 19th September 1931. It was stated on bebaR 
of the applicants that originally in 1! )18orl91J 
Rs. 2500 were borrowed cash on a promissory no . 
that in September 1922. again in September 
and on 8th September 1928. 19th September ^ 1 
and 18th September 1934. account mgs took place, 
and the original sum of Rs. 2500 swell P 
Rs. 10,000 on 18th September 1934. 1 hey 
relief under S. 14. Encumbered Estates 
ther plea was subsequent^ taken th on(J 

settlement of the claim ^tween r, j udg0 decided 
the applicant. Th.. learned S 0 ^ J t U be 8 prino ipal 
that the amount of Rs lO OUO intcr est. He 

amount, and it d,d f.®* "Jf 1 J proved. He decreed 

also held that no EeUlement waspr awardod 

future interest at 8 per Eslates Actf 

application under S. 4, tncuuiu 
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till realisation. The applicants have come up in 
a appeal, and the creditor has filed a cross-objection. 

It is contended in appeal that the settlement was 
proved,and that the principal amounts are Its. 2500 
and Rs. 500 so the claim should not have been 
decreed for more than Rs. 6000. The respondent 
contends that the lower Court has omitted to include 
in the costs awarded to him the sum of Rs. 577-3-0 
which he paid os deficiency in court-fee and penalty 
for getting his promissory note which was found to 
be a bond taken in evidence. It was also argued by 
the appellants that the lower Court ought not to 
have allowed pendente lite interest to the claimant. 
The points which we have to determine are : 
( 1 ) What sum is the claimant to get on the promis¬ 
sory note, dated 18th September 1934, (2) Was the 
settlement between the parties outside the Court, 
, t (3) Whether tho respondent is entitled to have tho 
amount paid by him on account of deficiency in 
court-fee and penalty included in his costs and (4) 
Is tho claimant entitled to pendente lite interest. 


As to the first point, it is clear from the promis¬ 
sory note itself that Rs. 500 were advanced in cash, 
and Rs. 10,000 were due on a promissory note, 
dated 19th September 1931. It also appears from it 
that the former promissory note was for Rs. 10,000 
only. Thus, it is clear that the promissory note of 
1931 was for Rs. 10,000 principal, and that amount 
alone was included in the promissory note for 1934. 
In onr opinion it was for the applicants to prove 
that the promissory note in question included any 
interest. Tho only evidenco on the point is of one 
Khan Bahadur Agha Fateh Shah. He is, no doubt, 
a respectable man being tho Government Advocate 
of Sitapur, but we are not prepared to hold on his 
evidence that tho promissory note of 1934 included 
any amount of interest. He states that tho appli¬ 
cant Agha Syed Ahmad Raza had executed a pro- 
missory noto for Rs. 2500 borrowed originally about 
ten years ago, and it was changed thrice, that the 
first transaction was made in his presence and he 
also attested an intermediate one. The applicant is 
his wifo's brother. He does not remember the 
6 cribe of tho first promissory note for Rs. 2500 nor 
the attesting witnesses on tho receipt. Ho does not 
romember tho season or the month. He states that 
three years later the promissory note was renewed. 
Acoording to him the first promissory note was exe¬ 
cuted 10 years ago, that is in 1929, and it was re¬ 
newed after throe years. This means that it must 
have been ronowed in 1932, and admittedly there 

W ^ rt I \ 0 . pr0 ?!f or7 note bolweo “ tho promissory note 
of 1931 and that of 1934. Therefore there can be 
only threo promissory notes, but he has stated that 
the promissory note was ohanged thrico. The appli- 
^ a wntton atotemont on 30th November 

n. ^ .1 , e i in that the flrst loan wa3 *®r 
f' 8 ' 3030 “° d ; thttt lhe accounts after 81st December 
19X6 should be re-opened. It appears fromitthattho 
original loan was for Rs. 8000 and it was taken 
sometime before 31st December 1916. According to 

£n. 8 a °v. 00 behftlf 01 the applicants in 

Court, the original loan was taken in 1918 or 1919 

*° lho witness it was in 1929. Wo 
" not P roved that a °y ‘forest was in- 
W ‘w P ro “ lssor y note, dated 18th Septem¬ 
ber 1934. It has been argued that the original pro- 
mimory note of 1081 bos not boen produced by the 
oreditor, but there is nothing to show that it was 
3 has ^gued that it must be pro- 
5® erad,t ? r be P k “> a ‘ promissory noto 
of P ??* 88 00 order P rove consideration 
of the latter promissory note, but we think that no 


such presumption can be legally made. We therefore e 
decide this point against the appellants. 

The other point is about the settlement. The 
only evidence to prove it is of the same witness 
Khan Bahadur Agah Fateh Shah. He states that it 
was agreed that the oreditor would accept Rs. 6000 
in all payable Rs. 700 a year. He is unable to say 
whether the settlement was made before or after 
Holi. The written statement by Agha Syed Ahmad 
Raza was filed on 30th November 1936, and the 
settlement was pleaded, but in the application which 
was made on 6 th August 1938 on his behalf it was 
said that the settlement was made in March 1937. 
Thore was no mention of the amount being payable 
in instalments in the written statement filed by the 
applicants nor in tho application, dated 6 th August 
1938. We think that the settlement has not boen 
proved. 

Thirdly, the promissory note was got witnessed, f 
and so it was treated as a bond. The creditor had 
to pay tho deficiency in court-foe and penalty in 
making it admissible. We see no reason why tho 
applicants should be made liable to pay tho sum. 
This cross-objection was not seriously pressed by the 
respondent. 

Fourthly, there is no reason why the claimant 
should not get pendente lite interest if he wants to 
have it. Tho mere fact that ho did not claim inte¬ 
rest on the amount lent does not debar him from 
claiming interest. 

One more point was brought to our notice, and it 
was that the promissory note was oxeoated by Agha 
Syed Ahmad Raza only, and so the decree should 
not have been passed against tho other applicant 
Mt. Sarwar Sultan Begam. The loarned counsel for 
the respondent has conceded this point. - 

We may noto that a preliminary objection was J 
taken to the hearing of this appeal, and it was 
argued that the appeal was not maintainable, os the 
other creditors had not been made parties. Wo were 
of opinion that the objection had no force. The 
other creditors could not be prejudiced by reason of 
this appeal being allowed. Rclianco was placed on 
behalf of the respondent on the case in 19410.W.N. 
418. 1 In that case an application under S. 4, En¬ 
cumbered Estates Act, was mado by tho landlords 
and the creditors had objeoted that the applicants 
had no locus standi to apply under tho Encumbered 
Estates Act. The application was dismissed, and 
there was an appeal by tho landlords. It was held 
that the interests of tho creditors in defeating the 
application of the appellants were joint and indivi¬ 
sible and the interest of tho deceased creditor could 
not bo separated from those of the rest, and there- h 
fore tho appeal abated as a whole owing to tho 
heirs of the deceased creditor not b*ing brought on 
tho record. That caso is quite distinguishable from 
tho present one. Tho othor case relied upon by tho 
respondent was 1941 O. W. N. 11153 and tho third 
case relied upon was 1941 O. W. N 1381.3 Theso 
wero appeals from orders under S. 11 , Encumbered 
Estates Aot. In these oasos tho creditors who were 
not made parties could be prejudiced by the result 
of tho appeal which is not possible in the present 


A. V co xv.i.n. 1U41 uaan 21V . 4 w 

Look. 615 : 1941 O. W. N. 418 (F. B.). Ghulam 
Abbas v. Safdar Jah Zabid Ali Mirza wmlam 

2. C42) 29 A. J. R. 1942 Oudh 16 : 196 I. G. 482 • 

1941 O. W. N. 1115, Bishunath Prasad v. Sarju 
Saran Towan. J 

3. (*42) 29 A. I. R. 1942 Oudh 199 : 198 I. C 776 • 
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n case. We therefore overruled the preliminary objec¬ 
tion and heard the appeal. We therefore modify the 
decree of the lower Court to this extent only that 
Mt. Sarwar Sultan Begam will not be liable under 
it. The appeal in other respects is dismissed and 
the respondent will get his costs from the appel¬ 
lants. The cross-objection is dismissed with costs. 

K.S./B.K. Decree modified. 

C. p C _ 

(b) (’40) Chitaley, S. 34 N. 3 Pt. 3. 

(’41) Mulla, Page 144 Note “Interest from date of 
suit to date of decree." 

(c) (’40) Chitaley, 0. 41 R. 20 N. 10 Pt. 2. 

(•41) Mulla, Page 1175 Note “Interested in the 
result of the appeal." 


A. I. R. 
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Sital and others — Defendants — 

Applicants 

v. 

Anant Lai and others — Plaintiffs — 

Opposite Party. 

Civil Bern. Appln. No. 84 of 1940, Decided on 
17th March 1942, for revision of order of Addl. CivU 
Judge, Partabgarh, D/- 31st July 1940. 

• Civil P. C. (1908), S. 115 — Case decided — 
Order of remand by appellate Court without 
deciding any point in suit itself is not case 
decided. 

Where the appellate Court disposes of the appeal 
■c by remanding the case to the lower Court without 
deciding any point in the suit itself the order of the 
appellate Court cannot be held to be a case decided 
within the meaning of S. 115 and revision is not 
competent : (’35) 22 A.I.B. 1935 Bom. 

B. K. Dhaon — for Applicants. 

Baldeo Sahai and Ear Gobind Dayal 

for Opposite Party. 

ORDER._This is an application under S. 115, 

Civil P. C.. against an order of remand passed by 
the learned Additional Civil Judge of Partabgarh in 
appeal. The suit was brought for possession of and 
a rpcnrot of certain plots of land and the 

principal question for consideration was whe ^ er ^ 
defendants had encroached upon portions of these 
J 5 The trial Court held that no encroachments 

croachments. The Commu Munsif to be un- 

point was he ld ^hat it was unreli- 

satisfactory. He defimtely ja ©pinion that it was 
able. At the same time he^was <^ ^ fonnd 

no good issuing n "° ther issue relating to en- 

that they had not succeeded 

p^sssss 

t0 ?To^Sr Th?idditio e nal Civil Judge 
again to the spot. J reas onabie request and 
thought that this was a decree of the 

allowed the appeal. He ~et a^ia 


trial Court and remanded the case to that Court 
with the direction to re-admit it at its original num- a 
ber and to issue a fresh commission to ascertain the 
facts about the alleged encroachments. He also gave 
certain special directions to the trial Court in this 
connexion. He further directed the trial Court to 
re-write the judgment and decide the case according 
to law after the report of the Commissioner had 
been received and objections against it considered. 
Evidence already on the record might be read as 
evidence after remand. It appears to me that the 
first question which arises on the present application 
in revision against this order of remand is whether 
the order constitutes a case decided within the mean¬ 
ing of S.115. The learned counsel for the applicants 
concedes that not a single point in the case was 
decided by the Additional Civil Judge. He also con- 
cedes that the case may eventually come before this 
Court in appeal and that it will then be open for the j 
applicants to raise the question of the propriety of 
this remand order. He argues nevertheless that 
there is a case decided because the appeal in the 
Court of the Additional Civil Judge was decided and 
so far as that Court was concerned the case was 
concluded. 

The learned counsel for the applicants has referred 
to a large number of rulings, but none of them is 
precisely in point. It is true that in some cases 
there has been interference under S. 115 where the 
Coart considered that the order of remand was 
passed without jurisdiction or in circumstances 
which constituted a material irregularity. But in 
none of these cases was there any consideration of 
the question whether the order of remand consti¬ 
tuted a case decided. Only in one case cited was 
thero any suggestion that the decision of an appeal ^ 
of itself amounts to a case decided. This view is to 
be found in 59 Bom. 430,1 and in that case the view 
expressed was clearly obiter. It was said by the 
learned Judge who decided that case in dealmg w.th 
an argument that the order of the appellate Court 

was not an interlocutory order. 

"In view of the conclusion to which I have come, 

it is not necessary for me to XTthere 

that point; but I am not prepared to say that there 

is no force in that contention because thei whole 
decree of the trial Court was set aside, and (or pur¬ 
ples of that appeal, the appeal was disp^edof 
Any further appeal from the original Court after 
remand would be a separate proceeding. In this 
view it is difficult to see how the order complained 
of can be said to be an interlocutory order 

As I have said this view is entirely obiter, and 
I have not been referred to any other case which 
supports it. It is no doubt true that the 
decided and the proceedings completed so far as .t 
vras concerned, but the appeal did not in any way 
dispose of the suit; it left the soit as it was before 
the decision of the trial Court and it did not^de 
any point in the suit itself. I do 

tbie circumstances that i, can be heldthat tte 
order of the appellate Court decided anv case. I was 
at first doubtful whether the order of «■***£ 
not fall within the purview of O. H. * » mi ht 
fied by this Court in whicbcaso an spp^ 

have been P refe , ned , t h at t he order oould 

riaK' P-ed.unde*r R 23«d JJ^SS 

Srt.T.r.torf S*™ a-«-“ 

(W » A LB MI 

) Bom. 430 : 37 m 


59 
bhai v 


Vnchodbbai Sbambhnbbai, 



1942 


Behari Lad v. Ram Chandra 


Oudh o35 


this point, but it is unnecessary for me to cite them. 
a Being of opinion for the reasons given that S. 115 
is inapplicable because the order against which tbo 
application is brought did not amount to a caso 
decided. I dismiss this application with costs. 

K.S./R.K. Application dismissed. 

C. P. C._ 

(*40) Chitalcy, S. 115, N. 4 and 0.41 R.23, N. 35. 

(’41) Mulla, Pages 410-411, Note “Interlocutory 
orders’* and Page 1187, Note “Appeal from 
remand order under the inherent power.” 
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Pt. Ram Chandra Sliarma—Defendant 

— Respondent . 

Second Appeal No. 33 of 1939, Decided on 5th 
March 1942, against order of First Civil Judge, 
Kheri, D/- 28th November 1938. 

(a) Civil P. C. (1908), O. 41, R. 22-Practice 
— Cross-objection filed within time should not 
be numbered separately as cross-appeal nor 
separate decree passed in respect of it. 

Where a cross-objection is filed within the time 
allowed under 0.41, R.22, it is wroDg for the Court 
to treat it as a cross-appeal and number it separately 
and there is no need to frame ft separate decree in 
c respect of the cross-objection. [P 330 C 1] 

(b) Civil P. C. (1908), S. 11—Cross-objection 
treated as cross-appeal and two separate de¬ 
crees passed in appeal and on cross* objection— 
Second appeal from decree in appeal but not 
from decree on cross-objection held not barred 
by res judicata. 

In an appeal by tho defendant, the plaintiff hied 
cross-objections but they were treated as a cross¬ 
appeal and separately numbered and separate decrees 
were passed in tho appeal and on the cross-objec¬ 
tions. Tho plaintiff filed a second appeal against tho 
decree on appeal by tho defendant. He did not file a 
separate appeal against the dismissal of his cross- 
objection but had challenged the entire decree of the 
lower appellate Court: 

d Held that the appeal was in form and substanco 
against the entire decree and was not barred by tho 
principle of res judicata on tho ground that a sepa¬ 
rate appeal had not been filed against the dismissal 
of bis cross-objection. [P 336 C 2; P 337 C 1] 

(c) Partnership—Suit by partner in personal 
capacity (or partnership debt — No decree can 
be passed — Proper procedure to be followed 
Indicated. 

Where a partner sues in his personal capacity for 
recovery of a debt which i9 due jointly to him and 
to tho other partners the Court cannot grant him 
alone a decree. It is perfectly open to the plaintiff 
to apply to tho Court under tho provisions of O. 2 
B. 10, Civil P. C., to implead tho other persons as 
co-plaintiffs. [p 337 C 2] 

S* Misra and S . N. Srivastava — 

' for Appellant. 

Natiruddin and M . P, Nigam— for Respondent. 


JUDGMENT_This is a plaintiff’s second ap- ^ 

peal arising out of a suit for recovery of Rupees 
1457-10-0 as the price of sleepers supplied by him 
to the defendant, which has been dismissed by the 
lower appellate Court setting aside the decree of the 
trial Court which had decreed the suit for Rupees 
876-15-0 in favour of the plaintiff. According to the 
plaint allegations, the plaintiff-appellant carries on 
a business of forest contract and the sale of sleepers 
and timber at Gola in the Districtof Kheri Lakhim- 
pur. His case was that from 15tb September 1934 to 
31st October 1934 the defendant-respondent pur¬ 
chased 10175 sleepers from him at Gola at acertain 
rate. Tho price of these sleepers came to Rupees 
6041-6-G, but as the defendant had paid Rs. 5000 
the balance due from him was Rs. 1041-6-6. Accord¬ 
ingly he sued to recover Rs. 1041-6-6 as the price 
of the sleepers and Rs. 416-3-6 as interest at the 
rate of 1 per cent, per mensem by way of damages. / 
The suit was filed on 17th September 1937. The 
defendant filed a written statement on 11th Novem¬ 
ber 1937. The defendant denied that there had been 
any agreement of the salo of sleepers between tho 
plaintiff and himself and alleged that nothing was 
duo from him. On 20/22nd November 1937 tho 
plaintiff filed an application for the addition of 
para, (a) to para. 1 of the plaint, and this amend¬ 
ment was granted. Para, (a) which was added runs 
as follows: 

w “That the plaintiff, along with his son, Lachhmi 
Narain, and his nephew, Dharam Datfc, lives as a 
member of a joint Hindu family and tho entire joint 
business is carried on cither in the name of tho 
pluintiff or in the name of tho plaintiff and Dwarka 
Prasad. The contract of the forest out of which tho 
sleepers wero supplied to the defendant is in the 
name of the plaintiff. Tho plaintiff is tho karta ^ 
(managing head) of the family and tho manager of 
the business. But on account of old ago of the plain¬ 
tiff Lachhmi Narain looks after and wauages tho 
joint ancestral business. In this circumstance if 
Lachhmi Narain has entered into any contract in 
writing with the defendant then ho did that ou bo- 
half of the joint business which fact is very well- 
known to the defendant. Tho plaintiff alone, as tho 
karta of the family, is competent to bring thissuit." 

Tho allegation in para. 1 (a) of tho plaiut was 
denied and it was stated by the defendant in para, 7 
of his written statement that tho plaintiff, Lachhmi 
Narain and Dharam Datt carry on their business 
separately. It was pleaded that there had been an 
agreement between the defendant and Lachhmi 
Narain, but not the plaintiff, for the supply of 10000 
sleepers, the term6 of which wero entered in Ex.A-1 ^ 
and the plaintiff had no right to file tho suit. Tho 
defendant admitted having received 9053 sleepers 
only from Lachhmi Narain and contended that he 
failed to supply the sleepers within the stipulated 
period with the result that loss ensued to tho defen¬ 
dant, who was therefore entitled to damages for a 
breach of the contract. 

The trial Court framed three principal issues in 
tho case, namely, ( 1 ) Whether tho plaintiff is enti¬ 
tled to sue on tho foot of tho contract, as alleged ? 

(2) Whether tho plaintiff has supplied 10175 sleo- 
P® ra the defendant, as alleged by him ? (3) Whe¬ 
ther there has been the breach of con tract, as alleged 
by the defendant? If so, its effect? On the first issue 
the trial Court held that the suit was maintainable 
by the plaintiff on behalf of Laohhmi Narain and 
Dharam Datt as wall Tho main ground for this 
finding was that Lachhmi Narain had entered into 
the oontraot on behalf of the joint family consisting 
of himself, his father and his cousin. It wasadmittod 
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a that there had been a partition of the joint family 
in 1936 but the trial Court held that the plaintiff 
had brought a representative suit for the benefit of 
his son and nephew, who continued still joint in 
respect of the business of sleepers supplied. This 
view was founded upon the evidence of Lachhmi 
Narain and Dharam Datt. On issue 2, the trial 
Court found that the plaintiff supplied 9898 sleepers 
to the defendant. Issue 3 was found against the 
defendant. The price of 9898 sleepers was Rupees 
5876-15-0, and after deducting the payment of 
Rs. 5000 a decree was made for Rs. 876-15-0, as 
already stated. The defendant filed an appeal No. 10 
of 1938, challenging the findings arrived at by the 
trial Court, while the plaintiff filed cross-objections, 
which were numbered as cross-appeal No. 21 of 1938, 
claiming the balance of the price Rs. 580-11-0, 
•which was disallowed by the trial Court. 

b The lower appellate Court mentioned in the judg¬ 
ment that there was a cross-appeal No. 21 of 1938. 
This is, however, clearly wrong, as we find that the 
'defendant filed cross-objections under O. 41, R. 22, 
taivil P. C., and described them ns such. It is diffi¬ 
cult to understand why they were numbered sepa¬ 
rately when they were filed as cross objections within 
30 days from the date of the receipt of notice of the 
appeal under O. 41, R. 22, Civil P. C. The lower 
appellate Court allowed appeal No. 10 of 1938 and 
dismissed the plaintiff’s claim in toto with costs. He 
also dismissed the cross-appeal No. 21 of 1938 with 
costs. The main judgment was delivered in appeal 
No. 10 of 1938 and at the foot thereof the lower 
appellate Court noted that a copy of this judgment 
will bo prepared and attached to the file of the 
cross-appeal No. 21 of 1938. Two separate decrees 
wore prepared in this case. The lower appellate 
Court held that the plaintiff had no locus standi to 
maintain the suit because at the date of the suit the 
family was not joint, nor was he the karta thereof. 
The learned Civil Judge held that the position of 
the members of tho family was that of partners or 
tenants-in-common and not that of members of a 
joint Hindu family. Ho further held that only 9003 
sleepers were supplied by tho three partners of tho 
firm the price whereof came to Rs. 201-2-3. He 
held, therefore, that the defendant was liable to pay 
Rs. 201-2-3 to the plaintiff with interest at tho rate 
of 3 per cent, per annum by way of damages, but in 
view of his finding that the plaintiff was not entitled 
to maintain the suit for the recovery of the price of 
sleepers he held that no decree could be passed in 
tho plaintiff’s favour. 

The plaintiff has preferred a second appeal and 
has valued it at Rs. 1457-10-0 upon which he has 
paid the full court-fee. In the memorandum of 
appeal tho plaintiff prays that the judgment and 
decree of the lower appellate Court be set aside and 
the plaintiff’s suit be decreed with costs. ^ Prelimi¬ 
nary objection has been taken on behalf of the 

defendant-respondent that the second appeal sdirec- 

ted only against appeal No 10 of 1938. which was 
the defendant’s appeal allowed by the lower 
late Court and which terminated m a dumiinlof 
tho plaintiff’s claim, and that the plaintiff bas pre¬ 
ferred no appeal against the dismissal of his own 
appeal to tho lower appe late Court (Appeal No. 21 
1938). It is contended that the jadgmen of the 
lower appellate Court dismissing the plaintiffs 
mreal No%l of 1938, which held that the plaintiff 

wmTnot^entitled to maintain suit, having become 
final, the same question cannot be re- a^toin the 
present appeal which i3 barred by th P P 
res judicata. Reliance is placed on behalf of the 
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defendant-respondent on 10 O. W. N. 10931 and 33 

Ali. Ol.- Q 

Learned counsel for the plaintiff-appellant, how- 
ever, contends that the lower appellato Court was 
wrong in stating that there was a separate cross- 
appeal, that two decrees should not have been 
prepared and that in any case the judgment of the 
lower appellate Court dismissing the plaintiff’s suit 
is the crucial judgment in the case against which 
he has preferred the present appeal. He relies on 
A. I. R. 1927 Oudh 575, 3 29 All. 730,‘ 45 All. 50G.& 

50 All. 517® and 8 Lab. 384.7 We do not consider 
it necessary to go into this question at length, as in 
our opinion the present case is quite distinguishable 
upon its facts from tho cases cited by the parties. 
The decision of Raza J.in 10 O. W. N. 1093,1 which 
laid down that "when there is one and tho same 
judgment disposing of two separate appeals in which 
two separate decrees are prepared, then if there is / 
an appeal against one of the two decrees only, the 
judgment and tho decree in the other appeal, 
against which no appeal is filed and which thus 
becomes final, would constitute res judicata" was 
commented upon in 1939 O. \V. N. 955 9 as stating 
the law too broadly and as being not applicable to 
all the cases in which the lower appellate Court had 
disposed oi two appeals by one and the same judg¬ 
ment. Upon tho facts of that case it was held that 
the defendant was entitled to file only one appeal 
against the decision of the lower appellate Court in 
the plaintiff’s appeal and not against the defen¬ 
dant's appeal to the lower appellate Court which 
was dismissed and was not being appealed against 
as there was nothing in the decision upon his own 
appeal which affected the question arising in tho 
appeal filed by the plaintiff to tho lower appellate ( j 
Court, namely whether the plaintiff was liable to 
pay any amount on account of the redemption of 
the mortgages. 

In tho present case only a cross-objection was 
filed which should not have been numbered sepa¬ 
rately and was disposed of in the same judgment. 
Tbero was absolutely no need to frame a separato 
decree in respect of the cros3-objection. Although 
tho plaintiff-appellant has not filed a separato appeal 
against the dismissal of bis cross-objection and has 
not filed a copy of the decree prepared by tho lower 
appellate Court in that case, ho has challenged tho 
entire decree of the lower appellate Court dismissing 
his suit. He has claimed full relief prayed by him 
in tho plaint and has paid full court-fee thereon.; 
Wc think that the appeal is in form and substance, 

1. (’33) 20 A.I-R. 1933 Oudh 531 : 147 I. C. 966 : h 

10 O. W. N. 1093, Bhagauti Din v. Bhagwat. 

2. (’ll) 33 All. 51 :7 I.C. 156:7 A.L.J. 861 (F.B.), 

Zaharia v. Debia. ~ ~ ~ , 

3. (’27) 14 A. I. R. 1927 Oudh 5 to: 102 I. C. 171. 

4 O. W. N. 297, Ram Sukli Dubey v. Rampat 

4^ e ^07) 29 All. 730 : 4 A. L. J. 087: 1907 A.W.N. 

245, Damodar Das v. Sheoram Das. 
e f'23) 10 A I. R. 1923 All. 490 : 74 1. 0. 411 . 
V AH. 506 : 21 A. L. J- 465 (F. B.), Ghansham 

Singli v. Bhola Singli. ntr n OV 50 

6. (’28) 15 A. I. R. 1928 All. 274: 113 I. C. 93. 50 

All. 517: 26 A.L.J. 258, Nannu Prasad v. Naz.m 

7 s 22 3^28 W (p”j. l MVL«S»i 
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a train the entire decree and i? not barred by the 
a nrinciple of res judicata on the -round that a sepa- 
Ltc appeal has not been filed against the dismissal 
of his cross-objection. It appears to be clear from 
the judgment of the lower appellate Court that the 
principal question as regards the maintainability of 
the suit by the plaintiff has been decided in appeal 
No 10 of 1933 preferred by the defendant to the 
lower appellate Court, and that is the question 
which arises for determination in the second appeal 
before us. Though there is a casual observation m 
the judgment of the lower appellate Court that the 
decree for Rs. 204-2 3 cannot be passed in his favour 
in view of the finding that the plaintiff is not en¬ 
titled to maintain the suit, wc arc not prepared to 
treat it as a separate and independent finding in the 
cross appeal No. 21 of 1939. which by reason of not 
being challenged by a separate appeal to this Court 
precludes the plaintiff from arguing that question 
upon the principle of res judicata. W e, therefore, 
overrule the preliminary objection. Having heard 
learned counsel for the appellant upon the merits 
of the appeal, we are of opinion that no good ground 
has been made out for interference with the find- 
iugs arrived at by the lower appellate Court upon 
this point. The lower appellate Court has held that 
the allegations made in para. 1 (a) of the plaint are 
totally disproved and it is clear from the plaintiff’s 
own evidence and the evidence of his son Lachhmi 
Narain and nephew Dharam Datt that the family 
ceased to be joint in March or April, 1936. Upon 
this finding the learned Judge proceeds to say : 

“After the cessation of the status of jointness the 
position of the members of the family with respect 
to the said business became that of partners and 
thenceforth in the eye of law, the business came to 
- be held by the members as tenants in common.*' 

Wo have ourselves examined the evidence on the 
point and are satisfied that the finding recorded by 
the lower appellate Court is justified by the evidence 
on the record. Lachhmi Narain, as P. W. 1, has 
definitely stated that under the deed of agreement 
for partition he and his father got half the share in 
the property and Dharam Datt got the other half. 
He said that Dharam Datt is also interested in the 
supply of sleepers in suit and his share is shown in 
the agreement to the extent of eight annas in a 
rupee. He further said that ho began to do his 
separate business from the time of the partition 
agreement and although he was soparato from Dha¬ 
ram Datt, he was still joint with his father. Dharam 
Datta as P.W. 2 stated that he is interested in the 
price of the sleepers and he has to get his share 
£ from the plaintiff. The plaintiff, who was examined 
on commission, stated in examination-in chief : 
“Our business since we have separated is separate 
but the business which was carried on when we were 
joint is still joint." In cross-examination he stated 
that the partition took place two years after the 
supply of sleepers and added that “my share is half 
in all the joint property." Wo are of opinion that 
the lower appellate Court was perfectly justified in 
coming to the conclusion upon the evidence that 
after the partition the shares of the plaintiff, bis 
son and nephew were separate and distinct and that 
the business which was carried on before tho parti¬ 
tion as a joint family business continued after the 
partition not as joint family business but as a busi¬ 
ness by separated members of a Hindu family with 
defined shares therein. If this finding is accepted, 
the position is that the plaintiff’s allegations in the 
plaint are held to be disproved and the business was 
carried on by three persons, namely, the plaintiff his 
son and his nephew as tenants-in-common, who 
1942 0/43 & 44 


were interested in the business as partners. Under * 
these circumstances, it is quite clear that the plain¬ 
tiff was not entitled to maintain the suit in a repre¬ 
sentative capacity on behalf of the other partners. 

All the three persons were interested »n enforcing 
the claim against the defendant and ought to have 
sued jointly. Wc have already referred to the evi¬ 
dence of Lachhmi Narain (P. W. 1). He definitely 
states that the partition in 1936 shows the specifica¬ 
tion of shares even in the contract of supply. This 
evidence is quite sufficient to justify the finding that 
the suit was not brought by the plaintiff as karta of 
a joint Hindu family concern. The cause of action 
was alleged in para. 4 of the plaint to have accrued 
on loth September 1934, and the suit was filed on 
17th September 1937. The transaction of purchase 
took place between the 15th September 1934 and 
31 October 1934. It is clear from these dates that 
the other partners could not have been impleaded / 
as co-plaintiffs after 31st October 1937, when the suit 
would be clearly time-barred. The amendment to 
para. 1 of the plaint was made on 20th Nov. 1937. 

Learned counsel for the appellant has referred to 
a number of cases in support of the proposition that 
despite the partition of joint family property, it was 
still open to the plaintiff to have kept some property 
as joint and that the notion of partial partition is 
not repugnant to Hindu law. This proposition is not 
contested but it hardly arises in the case. The case 
of partial partition was not set up in the plaint oven 
after the amendment, but even if it were, that case 
has been clearly negatived by the lower appellate 
Court. It has been found that since the partition of 
1936, the parties held specific shares even in the 
present contract of sopply. In view of this finding 
it is not necesssary to consider the cases cited on be- g 
half of tho plaintiff-appellant. 

It has also been contended that the plea of non- 
joinder was not raised by the defendant in the 
written statement and must be deemed to have been 
waived. It is also urged that under O. 1, B. 10, 
Civil P. C. # the Court should have impleaded the 
son and the nephew as co-plaintiffs. In any case it 
is urged that the suit was not liable to dismissal 
under O. 1, R. 9 by reason of non-joinder. No ques¬ 
tion of non-joinder really arises in the case. It is 
quite clear that the plaintiff came into Court on a 
specifio allegation of joint family and sued as 
manager of a joint family concern. This allegation 
was denied by the defendant in paras. 1 (a) and 7 of 
the written statement. The lower appellate Court 
has recorded a finding of fact, which is binding in 
second appeal, that the plaintiff’s allegations aro 

1 1 . *1 . . At. - 1 
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disproved and the suit was, therefore, in a personal 
capacity. Such a suit could not lie by one partner 
of a business on behalf of others. It was impossible 
for the Court to grant any decree to the plaintiff 
alone for recovery of a debt which was due jointly 
to him and to the other partners. It was perfectly 
open to the plaintiff to have applied to the Court 
under the provisions of O. I R. 10, Civil P. C., to 
implead the other persons os co-plaintiffs. No such 
action was taken by the plaintiff as tho suit hod 
then become time-barred. We are satisfied, there¬ 
fore, that the plaintiff was under the circumstances 
entitled to no relief and his suit was rightly dis¬ 
missed by tho lower appellato Court. The appeal 
fails and is dismissed with costs. 

K.S./R.K. Appeal dismissed. 

C. p C. 

(b) (*40) Chitaley, S. 11, N. 29 Pt. 1. 

(’41) Muila, Page 39 Pt. (j). 

(c) (’40) Chitaley, 0.1 R.10, N.15; 0.30 R.l N.9. 



a 


388 Oudh Ghuban v. Buggan (Bennett J.) 

A. I. R. (29) 1942 Oudh 338 

Bennett J. 

Alt. Ghuran — Applicant 


A. I. B. 


v. 

Alt. Buggan , Plaintiff and others , 
Defendants — Opposite Party . 

Civil Revn. Appln. No. 132 of 1941, Decided on 
17th March 1942, for revision of order of Munsif, 
Ram Sanehighat at Barabanki, D/- 5th Septem¬ 
ber 1941. 

Civil P. C. (1908), O. 1, R. 10 and S. 115- 
Presence of party necessary for final disposal 
of case — Application by such party to be im¬ 
pleaded rejected — Interference in revision is 
necessary. 

Ordinarily, there should be no interference with 
an order passed by a lower Court in the exercise of 
its discretion under 0. 1, R. 10; but where the order 
passed debars a proper adjudication upon all ques¬ 
tions involved in the suit, interference in revision is 
necessary. [P 338 C 2] 

Therefore where the lower Court has rejected an 
application by a party to be impleaded in the suit 
and the suit can only be settled conclusively on such 
party being made a party, the lower Court has 
exercised a wrong discretion which amounts to a 
material irregularity and interference in revision is 
necessary : (’35) 22 A. I. R. 1935 P. C. 185, Rel. 
on: Case law (Oudh Chief Court) referred. 

[P 338 C 2] 

B. K. Dhaon — for Applicant. 

Akhtar Husain — for Opposite Party No. 1. 

ORDER. — This is an application in revision 
under S. 115, Civil P. C., against an order passed by 
a Munsif on 5th September 1941, rejecting an ap¬ 
plication made by the present applicant, Mt. Ghuran, 
to be impleaded as a defendant in a pre-emption 
suit. The application in revision has been opposed 
first of all on the ground that the application of 
Mt. Ghuran, to be impleaded as a defendant was 
made more than a year after the sale in question. I 
find, however, that the suit was instituted on 16th 
July 1941, and that her application was made on 
13th August 1941, that is, less than a month after¬ 
wards. It certainly cannot be said that she was 
guiltv of undue delay in making the application. 
Defendant 1 in the suit pleaded that he was a 
benamidar for Mt. Ghuran and it was in connexion 
with this plea that Mt. Ghuran prayed to be made 
a party. The sole ground upon which the Munsif 
rejected her application was that she was not enti¬ 
tled to put forward the case, that she was the r^l 

_j — rrx, n xfuncif rited one case of the Allahabad 


vendee. The Munsif cited one case 

High Court which somewhat supported Mt. Ghuran, 

but relied on a decision of a Bench of this Court in 

4 0 W. N. 952. 1 This decision may or may not 

apply to the facts of the present aise but whether 

it doL or does not the decision of Munsif w not 

binding on Mt. Ghuran in her absence. The Munsif 

therefore, in my opinion, considered her application 

from the wrong point of view. He was not entitled 

to hold in her absence that she had no locus standi. 

The main argument on this application has 

centred round the question whetbertheMuns.f 

.rondv exercised his discretion under 0. IB. 10(2), 
; ron t iy exercise. ^ tWhv cuiUv 0 f a material 

I have 


Civil P C and was thereby guilty 
irregularity'. T have been referred to a number of 


ca,es of various High Courts. There is no doubt 
that in some cases it has been held that there should e 
be no interference with an order passed by a lower 
tourt in the exercise of its discretion in such a 1 
matter as the present. On the other hand it has- 
also been held in some cases that there should be 


1. (’27) 14 A. I. R. 1927 Oudh 509: 106 I. C. 539: 
4 O. W. N. 952, Manzur Ali v. Sultan. 


interference where the order passed debars a proper 
adjudication upon all questions involved in the suit. 
I do not consider it necessary to refer to cases of 
other High Courts which have been cited. I will 
only refer to cases of this Court and to a decision of 
the Privy Council. In 1937 O. W. N. 393 the Court 
was concerned with a scheme framed in a 6uit 
under S. 92, Civil P. C. The Court below had con¬ 
strued the scheme in a certain way and the question 
which arose upon the application under S. 115 wa 3 
whether the construction placed by the lower Court 
on the provisions in the scheme was correct or not. 
It was held that even assuming that the lower 
Court had not put a correct construction on its 
terms, that could not be a ground for interference 
with the order under S. 115. 

In 1937 O. W. N. 271 5 a Bench of this Court in¬ 
terfered under S. 115 where it considered that it 
was necessary that a certain person should be im¬ 
pleaded as a defendant “in order to enable the trial 
Judge effectually and completely to adjudicate upon 
and settle all questions involved in the suit." Re¬ 
ference was made in this case to a decision of the 
Madras High Court, namely, A. I. R. 1929 Mad. 
291,4 in which it was held that where a person ap¬ 
plied to he made a party to a suit, what the Court 
had to see was whether there was anything which 
could not be determined owing to the absence of 
such person or whether he would be prejudiced by 
his not being joined as a party. The last case of 
this Court cited is 1937 0. W. N. 1118.4 In this 
case a Bench of this Court also interfered in revi¬ 
sion against an order dismissing an application to 
be made a party to the suit because the order of the 
lower Ccurt contravened the provisions of R. 1 of 
O. 34. It appears to me that the ruliDg in 1937 
O. W. N. 271$ is applicable to the facts of the pre¬ 
sent case. There can be no doubt that the question 
raised by defendant 1 and the present applicant,, 
Mt. Ghuran, cannot be effectively disposed of unless 
she is made a party to the suit. As I have mention- 
ed the Munsif tried to dispose of the question raised 
by her in her absence which he was not entitled to 
do. The question can only be settled conclusively 
on her being made a party. The Munsif considered 
her application from a wroog point of view and in 
my opinion exercised a wrong discretion which 
amounted to a material irregularity. 

It was held in A. I. R. 1935 P. C. 195« that 
where a Court deals with an application to be added 
as a party to a suit summarily, and dismisses it, it 
acts with material irregularity. The ground on 
which the Munsif dismissed the application in the 

2. (’37) 24 A. I. R. 1937 Ondh 193: 166 LC. 215: 
1937 0. W. N. 39: 13 Luck. 81, Saadat Husain v. 

Mohammad Haidar. ooq. 

3. C37) 24 A. I. B. 1937 Oudh 229 : 167 I. C. 8 8. 
1937 O.W.N. 271: 13 Luck. 255, Suresh Siogh v. 

Legal Bemembrancer to U. P. ; 137 

4. ^29) 16 A. I. B. 1929 Mad. 291: 116 I. c - J37 > 

5 —K jSoB 1711. c 434: 

isfflk «*t: 1M7 O.W.N. 1118, Sheo Prasad Lai 
Prasad. 
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present case was not in my opinion a valid ground 
a because it could not be effectively adjudicated upon 
in the absence of Mt. Ghuran and he did not con¬ 
sider any other ground. It may therefore be said in 
a sense that he dealt with the application sum¬ 
marily: at least be did not consider it from the 
point of view whether it was necessary for Mt. 
Ghuran to be impleaded in order to obtain an effec¬ 
tual decision on the point raised by her. Apart 
from this, I may say that it seems to me that it is 
clearly in the interest of the opposite party as well 
as in tho interest of the applicant that she should 
be made a party to the suit so that the question 
raised by her can be finally disposed of in these 
proceedings. I accordingly allow this application, 
set aside the order of the Munsif and direct that 
Mt. Ghuran’s application be allowed and she be im¬ 
pleaded as a defendant in the suit. Costs in this 
b application to follow the result. 

K.S./R.K, Application allowed. 

C. P. C._ 

('40) Chitaley, 0. 1 R. 10, N. 43 Pts. 1 and 5. 

('41) Mulla, page 522, Note “Revision." 


A. I. R. (29) 1942 Oudh 339 

Bennett and Agarwal JJ. 

Lakshmi Narain and another 

— Appellants 

v. 

Satg7irnath and another — Respondents. 

c First Appeals Nos. 74, 102, 114 of 1938 and 48 
of 1939, Decided on 17th March 1942, against order 
of Special Judge, First Grade, Sitapur, D/- 28th 
May 1938. 

(a) U. P. Encumbered Estates Act (25 of 
1934), Ss. 45, 11 — Appeal by unsuccessful 
claimants under S. 11 is incompetent if all 
creditors are not impleaded. 

In an appeal by the unsuccessful claimants under 
S. 11, all tho creditors must be impleaded as res¬ 
pondents as they may bo affected adversely by the 
result of tho appeal. It is immaterial whether the 
creditors were or were not made parties in the pro- 
ceedings before the Special Judge under S. 11, or 
whether they are named as parties or not in the 
decree. The appeals are incompetent if they have 
not been impleaded : Case law referred. 

A [P 339 C 2] 

(b) Civil P. C. (1908), O. 1, R. 8 — Applicabi¬ 
lity-Express mention as to litigating in repre¬ 
sentative capacity is necessary. 

One person will not represent others in litigation 
unless it is expressly stated that he is litigating in 
a representative capacity and tho provision of R. 8 
of O. 1 are observed. [P 339 0 2; P 840 O 1] 

(c) Civil P. c. (1908), 0. 41, Rr. 23, 25 — 
Admission of appeal Is essential preliminary. 

The appellate Court cannot remand the case on- 
tea the appeal is competent, because the admission 
of tho appeal as a competent appeal would be an 
essential preliminary to such an order. [P 840 O 1] 

(d) Limitation Act (1908), S. 22 — Applicabi¬ 
lity — Appeal. - 

i. d ? €S not “PP'y t0 an appeal, aa •■suit" 

1h defined in the Limitation Act as not inoludino 

“ D ■W* [P 840 O 1] 


(e) Limitation Act (1908), S. 5 — Order ap- 
pealed from passed several years ago — Strong 
grounds are necessary for extension. 

Where the order appealed against was passed 
several years ago the Court should be reluctant to 
grant the necessary extension under S. 5 except on 
very strong grounds. [P 340 C 1) 

(f) Civil P. c. (1908), O. 41, R. 20 — “Inter¬ 
ested"— Persons against whom right of appeal 
is barred are not interested persons. 

Once the right of appeal against certain persons 
is barred by limitation, they cannot be said to bo 
'interested* within the meaning of O. 41, R. 20. 

(P 340 C 1] 

B. N. Khanna and B. N. Sharga 

— for Appellants. 

Ali Zaheer , S. N. Srivastava and Jagdish . 

Chandra — for Respondents. * 

JUDGMENT. — These four first appeals have 
been preferred under S. 4-5, U. 1\ Encumbered 
Estates Act, against orders passed on objections 
made under S. 11 of that Act. In each case the 
objector or objectors claimed property which had 
been shown by the applicants under the Act as 
belonging to them, and in each case the claim was 
rejected by the Special Judge. We have heard argu¬ 
ments on the preliminary question whether the 
appeals preferred by the unsuccessful claimants aro 
incompetent because some or all of tho creditors 
have not been impleaded ns respondents. It is con¬ 
ceded that they must be dismissed as incompetent if 
previous rulings of this Court on the point aro fol¬ 
lowed. The reported cases in which tho principle 
has been laid down by this Court that in such 
appeals all creditors must bo impleaded as respon- 9 
dents if they may be affected adversely by the result 

1941 4 °: W \ N * 998 ’ 1 1941 °- W - N - 1115* and 
1941 O.A. 1074. 3 All the Judges of this Court with 
the exception of one member of the present Bench 
are committed in one or other of these cases to this 
view. It has been contended in the present appeals 
that the question nevertheless calls for further con- 
sideration and should be referred to a Full Bench. 

A similar request was made in the lost case cited 
and disallowed. 

There are some differences of detail in the pre- 

but the Principle laid down is not 
affected by them. We do not think that it is mate, 
rial whether the creditors were or were not made 
P ft n r , l ' e V n n tho proceedings before the Special Judge 
under S. 11, or whether they aro named as parties 

?® 0ree * If W0 accopt the principle we 

ust hold that in any event the appeals are incom¬ 
petent if they have not been impleaded, the creditors 

hprpf SK 1 T iX t \ he proc f din ff5 under the Enoum- 
bered Estates Act as a whole. For the appellants in 
appeal No. 48 of 1939, it was asked that tho ques- 
J,° R M, rep .” 8el \. ta .‘ i0n ? h0Qld be a 8 ain considered, 

561,38 that a11 the cred 'l°re should 
be deemed to be represented by tho applicant in the 

'4 considered in 

u.A. 1074, 3 where it was said one person will nt£ 
represent others in litigation unless it is expressly 

M’41)28 A. I. R. 1941 Oudh 580 : 195 I n 701 , 
O.W.N. 998 ’ ^ ame9 hwar v. Aiodhla* Prasad * 

wtLS: 1116 - Bishanath - % 

3 ^irw A N L ■ 

Singh v. Alliance Bank of Simla,'Ltd, JltondrQ 
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stated that he is litigating in a representative capa- 
city and the provisions of R. 8 of O. 1, Civil P C 
are observed. In appeal No. 74 of 1938 an npp’lic^ 
tion was made praying that the case be remanded to 
the lower Court for trial against the other creditors 
who were not impleaded there, and that the appel¬ 
lants be permitted to implead them in the appeal, 
time for this purpose being extended under Sec. 5’ 
Limitation Act. 

It would not be possible for this Court to remand 
the case for retrial unless the appeal was compe¬ 
tent, because the admission of the appeal as a com¬ 
petent appeal would be an essential preliminary to 
such an order, and we understand that what these 
appellants desire is that time should be extended 
for filing what would be in effect a fresh appeal 
against the applicants and all the other creditors 
(these appellants being themselves creditors). If that 
were done the case could, no doubt, if necessary, be 
remanded to the lower Court for re-trial. The only 
question therefore which we have to decide on this 
application is whether the case is a fit one for ex¬ 
tending time under Sec. 5. One objection which has 
been put forward against such extension is that a 
considerable period has now elapsed since the prin¬ 
ciple in question was first enunciated by this Court 
and no reason has been shown why a fresh appeal 
with an application under Sec. 5 was not preferred 
before. Another objection is that the appeal as it 
stands was preferred within time and it is not in 
terms suggested that this appeal should be with¬ 
drawn and a fresh appeal preferred. It is only asked 
that the other creditors may be impleaded as res¬ 
pondents in the pending appeal. Reference was made 
in this connexion to the provisions of S. 22, Limita¬ 
tion Act, under which where a new plaintiff or de¬ 
fendant is added after the institution of a suit, the 
suit shall, as regards him, be deemed to have been 
instituted when he was so made a party. This pro¬ 
vision would not apply to an appeal, as “suit" is 
defined in the Limitation Act as not including an 
appeal. But if the case was remanded for re-trial 
with the direction to implead other persons, it would 
be applicable, and the question would then arise 
whether the claim under S. 11 as against them was 
made within time. 

In 1941 O. W. N. 9981 a request was made that 
the creditors left out should be made respondents 
under It. 20 of 0.41, and this request was disallowed 
on the ground that the right of appeal against them 
had become time-barred, and they had acquired a 
valuable right of which they would be deprived if 
they were now impleaded as respondents in order to 
make the decision binding on them. The same ob¬ 
jection would apply to a fresh appeal combined with 
an application under S. 5, unless the Court was 
satisfied that the appellants had sufficient cause for 
not preferring the appeal within the prescribed 
period. Where the order appealed against was pas¬ 
sed several years ago, as in the present cases, we 
should be reluctant to grant the necessary exten¬ 
sion under S. 5 except on very strong S r j> und3 ; ' ve 
do not think that such grounds exist in these cas 3 . 
and apart from this we entertain some doubt as t 
the applicability of S. 5; certainly appro 

priate provision would appear to be that wntained 
in R. 20 of 0.41 that is.if the creditors not >mplea- 
ded could be held to be interested in the appeal, but 
it has been expressly held that such cre<h£rs are 
not “interested" within the meaning of thii rule 
once the right of appeal against them 13 b ^" e ^ 
limitation. For these reasons, we are not prepared 
to allow these appellants to get over the difficulty 
in the way suggested. The principle which should 


A. I. R. 

be followed in these cases has been very clearly laid 
down and we are unable to find that *any go^d rca- 6 
son has been shown for dissenting from it or for 
referring the question to a Full Bench. XVe accor- 
dingly dismiss all these appeals with costs. 

K.S./R.K. _ Appeals dismissed. 

q p Q ~ 

<b) ('40) Chitaley, O. 1 R. 8 Note 2. 

(’41) Mulla, Page 505 Note "Application of the 
rule." 

(c) C40) Cbitaley, O. 41 R. 23 Note 8 and 0. 41 
R. 25 Note 2. 

(’41) Mulla, Page 1182 Note "Scope of the rule." 

Page 1188 Note "Scope of the rule." 

(0 (*40) Chitaley, 0. 41 R. 20 Note 3 Pt. 10. 

(’41) Mulla, Page 1175 Pt. (b). 

Limitation Act — 

(d) (*42) Chitaley, S. 22, Note 4 Pt. 1. / 

(’38) Rustomji, Page 442 Pt. 9. 

(e) ('42) Chitaley, S. 5, Notes 2 and C. 

(*38) Rustomji, Page 112 Note "Negligence and 
Laches.” 


A. I. R. (29) 1942 Oudh 340 

Bennett and Agarwal JJ. 

Thakur Chandra Pratap Singh — 
Defendant — Applicant 

v. 

Thakur Bindesluvari Prasad Singh and 
another , Plaintiffs and another — 
Opposite Party. 

Civil Revn. Appln. No. GS and Civil Misc. Appln. g 
No. 632 of 1940, Decided on 17th March 1942, for 
revision of order of Civil Judge, Bahraich, D/- 3rd 
April 1939. 

(a) Civil P. C. (1908), S. 115 — Limitation — 
Delay in making application may be considered 
while disposing application on merits. 

No special period is prescribed for an application 
for revision and therefore if any article is applicable 
it is Art. 181, Limitation Act, which prescribes a 
threo years period from the time when the right to 
applv accrues. Therefore an application filed within 
this period is maintainable and the question of delay 
in making it may be considered while disposing of it 
on merits. [P 341 C 1] 

(b) Civil P. C. (1908), S. 115—Order adding a 
party to suit is not case decided. 

A distinction ought to be drawn between a case h 
where a person applies to a Court to be made a party 
and his application is refused and a case where the 
application is granted. When the application is re- 
fused, a case is decided so far as that party is con¬ 
cerned, but not so when he is made a party Q ^ 

In a suit filed in a representative capacity the 
opposite party filed an application to be made a 
plaintiff. His application was granted : 

Held that there was no case decided and a revi- 
sion application from that order was 
able : Case law referred. J 

(c) Civil P. C. (1908), O. 1, R- 8 (2) — Appli¬ 
cation is not separate proceeding. 

An application under O. 1. B. 8 (2) cannot be 
regarded as a separate proceeding . 15 O^C. 304, 

Kidwai - lot Applicant. 

Mohammad Haftez - for Opposite Party No. 1. 
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Judge 


is 

of 


ORDER. — Section 115 Application No 
1 for the revision of an order of the Civil J» _ 
Bahraich ordering the addition of the name of 
Tbakur Bindeshwari Baksb SiDgh opposite party 
No. 1 as a plaintiff in a suit brought by opposite 
party No. 2 Thakur Slier Bahadur Singh against 
Mt. Parbati Kuar opposite party No. 3, and her 
husband Sheo Darshan Singh who died during the 
pendency of the suit and was then represented by 
Parbati Kuar. Sheo Darshan Singh made a gift of 
his property in favour of his wife Parbati Kuar on 
8th January 1936 and subsequently both joined in 
executing a sale deed in favour of Thakur Chandra 
Pratap Singh tho present applicant. Thakur Sker 
Bahadur Singh brought a suit on the basis of a pro- 
missory note against Sheo Darshan Singh and 
another suit under S. 53, T. P. Act, against Sheo 
Darshnn Singh, Parbati Kuar and the present appli¬ 
cant, Chandra Pratap Singh. In the latter suit it 
was alleged that the gift made by Thakur Sheo 
Darshan Singh in favour of Parbati Kuar was not 
binding on the creditors. The suit brought on the 
promissory note was dismissed and then Bindesh¬ 
wari Baksh Singh father of Thakur Sher Bahadur 
Singh applied to the Court to be made a plaintiff. 
This application was granted on 3rd April 1939. 
Mfc. Parbati Kuar put in nn application for revision 
in this Court, but she withdrew it on tho date fixed 
for hearing, that is on 8th August 1940. The present 
applicant then filed this revision on the next day 
that is the 9th. Another miscellaneous application 
No. 632 of 1940 wn6 also filed on 9th August praying 
that the delay in filing tho revision application be 
condoned and the ground given was that as Mt. Par¬ 
bati Kuar had applied for the revision of the order, 
tho applicant thought it unnecessary to file another 
application on tho same grounds. We take the second 
application first. Section 5, Limitation Act, under 
winch tho application was mado runs as follows : 

“Any appeal or application for review of judgment 
or for leave to appeal or any other application to 
which this section may bo made applicable by or 
under any enactment in force may be admilted after 
the period of limitation prescribed therefor when 
tho appellant or applicant satisfies the Court that 
he had sufficient cause for not preferring an appeal 
or making the application within such period. 

No special period is prescribed for an application 
for revision and therefore if any article is applicable 
it is Art. 181, Limitation Act, which prescribes a 
three years period from tho time when the right to 
apply accrues. The application for revision in this 
case is within three years of the order complained 
of and so no question of limitation strictly speaking 
arises. This Court has howover held in 10 O. L. J. 
J05i that on application for revision filed after an 
inordinate delay, that is more than a year after tho 
order complained of, should not bo entertained un. 
less somo reason is shown for tho delay. Again in 
7 0.W.N 894 2it was hold that revisio/apJicaUons 
are not admitted to the chief Court beyond tho timo 
allowed for nppeals except for special reasons. It 
was held in another case. 1936 0. W. N. 262,* that 
interference in revision being discretionary, a revi¬ 
sion application if made too late is not ontcrtainablo 

M’28) 10 A.I.R. 1923 Oudh 272 : 77 l.C. 116 : 10 
O.L.J. 205, Binda Prasad v. Banarei Das. 

2, (’80) 17 A.I.R. 1930 Oudh 490 : 128 l.C, 789 : 7 
O.W.N. 894, Hamidul Nisa y..Mohammad Anwar 
Ail, 

••I'M) 23 A.I.R. 1936 Oudh 186 : 1601. C. 814 : 
1986 O.W.N. 262 : 12 Luck. 52, Birendra Bikram 
oingh v. Basdeo. 


and an explanation should be called for in case it is ^ 
made more than ninety days alter the passing of 
the order. We think application No. 632 of 1940 is 
unnecessary because the revision application is 
within the period of limitation prescribed by law, 
but whether we would entertain it or not on account 
of tho delay in making it is a question which will 
be considered if necessary while considering the 
application for revision itself. 

A preliminary objection has been taken to the 
hearing of the application for revision and it is that 
no case has been decided within the meaning of 

S. 115, Civil P. C. The law on the point has been 
discussed in the Full Bench case in 1935 O. W. N. 
1158.* It was remarked by King C. J. that where 
an interlocutory order has been passed or a preli¬ 
minary issue has been decided in a pending suit, 
only a part of a case has been decided and not the 
whole case. In that case a question of court-fee had j 
been decided and it was held that no revision lay 
from that order. The principle laid down in this 
case was followed in several cases. In 1940 O.W.N. 
1194 6 it was held following the above case that no 
revision lies against an order refusing to allow an 
amendment of a plaint. The Full Bench case was 
also followed in 1941 O.W.N. 1100° and it was held 
that no revision lies from an order allowing tho 
amendment of a plaint. In another case 1941 
O. W. N. 113G 7 an application for amendment of a 
mortgage decree was dismissed for default. An ap¬ 
plication was mado for its restoration and this was 
also dismissed. Tho applicant then presented a 
fresh application for amendment. An objection was 
taken that it was not maintainable but it was held 
that it was maintainable. A revision was filed from 
that order and this Court held that though tho 
question was one of jurisdiction, an order allowing ! 
continuation of the trial of a suit was only nn inter¬ 
locutory order from which no revision lay. In a 
later case 1941 O.W.N. 13508 it WttS held that the 
decision of a preliminary issuo as to whether a 
Court had jurisdiction to entertain au application 
for tho removal of trustees is not open to revision. 
Following the principle laid down in these cases we 
are of opinion that no case has been decided. 

Reliance is placed on 1937 O.W.N. 1118,0 but in 
that case au application to bo mudo a party wo9 
refused. We think that a distinction ought to be 
drawn between a case where a person applies to a 
Court to bo mado a party and his application is 
refused and a case where the application is granted. 
When the application is refused, a case is deoided 
so far as that party is concerned, but not so when, 
he is mado a party. Reliance is also placed qn 6 ^ 
O. W. N. 118.1° That too was a caso where tho 
applicant's application to bo made a party was rc- 

4. ('86) 23 A.I.R. 1980 Oudh 22 : 158 l.C. 949 : 11 

Luck. 529 : 1935 O.W.N. 1158 (F.B.), Paros Nath 

v. Rnn Bahadur. 

5. C41) 28 A. I. R. 1941 Oudh 87 : 191 I. C. 729 : 

1940 O. W. N. 1194, Goswomi rurahotam Lai v 

Haro Narayan Dos. 

6 . (’41) 28 A.I.R. 1941 Oudh 623:1961.0. 482:1941 

Ram Pyari v * Qovi nd Prasad. 

7. (42) 29 A. I. R. 1942 Oudh 79 : 196 I. 0. 698 • 

1941 O.W.N. 1186, Kushal Ckand v, Sri Narain 
V.H 29 AIR1042 Oudh 208:197 I a f 7 ^lSil 

ffATfifiSiS “• 
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fused. The other case relied on is A.I.R. 1935 P. C. 
185. 1 * The only point decided in that case was that 
where n Judge deals summarily with an application 
of n person to he added as a party to a suit and dis¬ 
misses it, he acts with material irregularity. That 
too was a case of the refusal of an application and 
the point now before us as to whether an application 
for revision can be made from an order adding a 
party was not before their Lordships of the Privy 
Council. The only case on the point is 15 O.C. 304.1- 
In that case it was held that a revision lay from an 
order adding a party. Reliance was placed in that 
case on 13 O.C. 109.1 s That was a case where the 
application had been refused. In both these cases, 
viz., 15 O.C. 304l2and 13O.C. 1091 s , the application 
to be made a party was made under 0. 1, R. 10, Civil 
P. C., and it was pointed out in 15 O.C. 304*2 that 
the proceedings under that rule must be deemed to be 
separate proceedings. In the present case the appli¬ 
cation does not appear to have been made under 
O. 1, R. 10, Civil P. C., but under O. 1. It. 8. The 
suit was brought by the original plaintiff in a repre¬ 
sentative character and the application of the 
opposite party No. 1 was made presumably under 
0. 1, R. 8(2), Civil P. C. We cannot regard such 
an application as a separate proceeding. The opposite- 
party No. 1 was in a sense already a party because 
the suit was brought on behalf of all the creditors. 
We are therefore of opinion that these cases are 
distinguishable. 

Reliance is also placed on an Allahabad case 
A. I. R. 1940 All. 448.11 i n that case the plaintiff 
had applied that certain additions byway of explana¬ 
tory notes be made after the description of certain 
defendants and that application was rejected. It 
was held that the rejection of that application was 
a decision of the case. In that cose the only point 
considered was whether the application amounted 
to an application for the amendment of the plaint. 
We are therefore not prepared to follow that case 
because the point in question there was different 
from the one before us. We think that no case has 
been decided and therefore the revision application 
is not maintainable. We allow the preliminary 
objection and dismiss the application for revision 
with costs. Application No. 032 of 1940 is also dis¬ 
missed with costs. . 

K.S./R.K. Applications dismissed. 

11. (*35) 22 A. I. R. 1935 P.C. 185 : 157 I.C. 894 : 

57 All. 078 : 02 I. A. 257 (i\ C.), Atma Ram v. 

Beni Prasad. __ t , 

12. (’12) 15 O. C. 304 : 10 I. C. 592, Muhammad 

Jafar v. Munstai Muhammad Raw. 

13. CIO) 13 O.C. 10!) : G I.C. 977. Biasat All v.Rai 

Rajcshwar Bali. - r „ q , . 

14. (’40) 27 A. I. R. 1940 All. -148 :191 I. C. 294 

I.L.R. (1940) All. 564 : 1940 A.L.J. 44 j, Ja D di s h 

Saran v. Bbagwat Saran. _ 

C. P. C— 


Ram Udit v. Jagannath (Bennett J.) A. j, R 

A. I. R. (29) 1942 Oudh 342 

Bennett J. 

Bain Udit and another — Accused — 

Applicants 


(a) (’40) Chitaley, S. 115. N. 17. >t 
(■41) Mulla, l’age 429 Note Laches. 
Limitation Act — 


N. 5 Pt. 15 and O. 1 


38) 

cation for.” 

q p c._ 

(b) ('40) Chitaley. S. 115, 

(*4?i Mulla, Page 411 Note •’Interlocutory orders 
and l’agcs 522-523 Note "Revision, 
fcl f’401 Chitaley, O. 1 R. 0* N. 

(’41) Mulla. Page 510 Note “Addit.on of part.es. 


V. 

Jagannath — Complainant — 

Opposite Party. 

Criminal Revn. Appln. No. 18G of 1941, Decided 
on 27th March 1942, for revision of order of Addl. 
Sess. Judge, Bahraich, D/- 12th September 1941. 

Criminal P. C. (1898), Ss. 342, 537 and 439- 
Omission to comply with S. 342 — Prejudice to 
accused cannot be presumed in every case — 
Conviction cannot be set aside unless failure of 
justice has been occasioned by omission—Pro¬ 
secution witnesses cross-examined — Accused / 
not asked whether he wished to make further 
statement — High Court will not interfere in 
revision unless prejudice is shown. 

Prejudice to an accused cannot be presumed in 
every case where the provisions of S. 342 have not 
been wholly complied with. It is not every failuro 
to comply strictly with letter of S. 342 that renders 
the conviction of an accused illegal. No omission to 
comply strictly with S. 342 can render a conviction 
liable to be set aside unless it has in fact occasion¬ 
ed a failure of justice within the meaning of S.537: 
(’40) 27 A. I. R. 1940 Mad. 372, Bel. on; (*36) 23 
A. I. R. 193G Oudh 1G, Expl. and (’34) 21 A. I. R. 
1934 Oudh 457, Ref. [P 343 C 1] 

No doubt, in view of the provisions of S. 342 after 
all the prosecution witnesses are cross-examined, 
the Court should ask the accused again whether he ‘7 
wished to make any further statement. But in case 
of such omission the High Court, in revision, will 
not interfere unless the accused are shown to have 
been prejudiced by the omission of the Court. 

[P 343 C 1J 

S. D. Misra — for Applicants. 

Complainant in Person. 

ORDER._Theapplicants in this revision appli¬ 

cation were convicted by a Bench of Magistrates 
under S. 323, Penal Code, and each sentenced to 
nay a fine of Rs. 5. Their conviction and sentence 
were upheld in appeal by the District Magistrate 
and thev were also upheld on a revision application 
to the Additional Sessions Judge. The judgment in 
that revision application shows that the only point 
argued was thut the prosecution witnesses should h 
not have been believed because they are related to 
the complainant. The principal point taken in the 
present application is that the proceedings before 
the Bench Magistrates were .llcgal because the Pro- 
visions of S. 342. Criminal P.C., were not followed. 

I heard some arguments in this 
November 1941. when the counsel for theapphean 
was unable to explain in what way the 
of S. 342 were not followed. 1 accordingly orde ed ho 
record to be sent for. for the purpose of 
whether there waeany 1 egal ddtortm the I tho 
with reference to S. 34— An® rtL „ om j nP( i 0 n 27th 
prosecution witnesses were first sed 

February 1941. and the statement so Mhe aoeu.^ 

that is. the present appheante wer 1 k prosecu¬ 
te day. A charge was. then fframed- J» Qa 

tion witnesses were examined B & constab lo, 

r.—ss ssss- Die 

was recorded on 28th March. 
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It does not appear that the accused were examin- 
ed again after 27th February and their counsel is 
no doubt right in sayiDg that in view of the provi¬ 
sions of S. 342 they should have been asked again 
after all the witnesses had been cross-examined 
whether they wished to makeany furtherstatement. 
The question for consideration is whether the omis¬ 
sion to do this,vitiates the trial. This is a question 
on which different opinions have been held by 
different Judges and by different Courts. The learn¬ 
ed counsel for the applicants has referred me to a 
case of this Court, 11 0. W. N. 1206.1 l n this case, 
according to the hcadnote, it was held by a Bench 
that where an accused was seriously prejudiced by 
the (act that ho had not been given any opportunity 
to explain away the circumstances resulting in his 
conviction, it vitiates the whole trial. The body of 
the judgment shows that three witnesses for the 
prosecution had been examined before the accused 
was examined and that the examination of the ac¬ 
cused was done in a most perfunctory manner. 

In another case of this Court, 1935 O.W.N. 1042 1 2 3 
it was said by a single Judge that failure to exa¬ 
mine an accused person is an irregularity which 
goes to tho root of a fair trial and cannot be re¬ 
garded as a mere technical error of procedure. 
Prejudice to the accused may be presumed in such 
a case and defect is not therefore curable. In that 
case there was no examination of the accused at all. 
They were merely asked whether they pleaded 
guilty or not guilty. This case is not therefore in 
point and I am not prepared to hold that prejudice 
to an accused must be presumed in every case 
whero tho provisions of S. 342 havo not been wholly 
complied with. The view taken more recently in 
cases of this kind is that there should be no inter¬ 
ference in revision unless it is shown that the ap¬ 
plicant has been prejudiced. Section 537, Criminal 
P. C. provides that no finding, sentence, or order 
passed by a Court of competent jurisdiction shall bo 
reversed on appeal or revision on account of any 
error, omission or irregularity in the complaint, 
summons, warrant, charge, proclamation, order, 
judgment or other proceedings before or during 
trial. 


•d 


In A.I.R. 1940 Mad. 372* it was held by a Bench 
of the Madras High Court that it is not every 
failure to comply strictly with the letter of S. 342 
that renders the conviction of an accused illegal. 
No omission to comply strictly with S. 342 can 
render a conviction liable to bo 6et aside unless it 
has in fact occasioned a failure of jastico within 
the meaning of S. 537. I entirely agree with this 
view. In the present caso it has not been shown that 
the applicants were in any way prejudiced by the 
omission of the Court to question them again after 
the prosecution witnesses had'been cross-examined. 
They were represented by counsel and I have no 
doubt if they wished to make any further statement 
then their counsel would have brought their desire 
to the notice of the Court. There is no suggestion 
whatever that they had anything more to say, and 
on the face of it it appears improbable. In these 
circumstances I do not find any good ground for in¬ 


1. (*34) 21 A.I.R. 1934 Oudh 467 : 151 I. C. 840 : 
35 Cr.L.J. 1417 : 10 Luok. 235 : 11 O.W.N. 1206, 
Onknr Singh v. Emperor. 

2. (*38) 23 A.I.R. 1936 Oudh 16 : 158 I.C. 16 : 36 
' Or.L.J. 1303 : 11 Luck. 461 : 1935 O.W.N. 1042, 

Emperor v. Karuna Shankar. 

3. (’40) 27 A.I.R. 1940 Mad. 872 : 190 I.C. 206 : 
41 Cr.L.J. 858 : 1.L.R. (1940) Mad. 614 : (1940) 

M.L.J. 39, In re Annamalai Mudali. 


terference with the applicants* conviction or sen- e 
tence and I dismiss this application. 

G.N./R.K. Application dismissed. 


(•41) Chitalev, S. 342, N. 35, Pts. 3 and 15 ; 

S. 439, N. 'l, Pt. 2. 

(’41) Mitra, Page 1125, N. 975 and Page 1428, 

N. 1205. 
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Bennett and Ghulam Hasan JJ. 

Chander Sekhar and others — Appellants 

v. 

Shankar and others — Respondeyits. 

Misc. Appeal No. 17 of 1939, Decided on 27th 
February 1942, against order of Special Judge, f 
First grade, Unao, D/- 21st January 1939. 

(a) U. P. Encumbered Estates Act (25 of 
1934), S. 14 (1)—Notice under S. 14 (1) is neces¬ 
sary — Creditor has not to enquire as to date 
fixed. 

A creditor is entitled to presume that notice will 
be sent to him of the date fixed by the Special 
Judge for enquiring into his claim. It is not incum¬ 
bent upon him to enquire as to the date fixed for 
enquiring into his claims. [P 344 C 1] 

(b) Civil P. C. (1908). S. 151 — Other remedy 
open—Still S. 151 can be used. 

The rule that a Court should not make use of the 
provisions of S. 151 where another remedy is avail¬ 
able, is not of invariable applicability. (P 344 C 2) 

P. N. Chaudhri — for Appellants. g 

M. M. Lai and R. B. Lai — for Respondent 
Nos. 1 and 2, respectively. 

JUDGMENT_This is an appeal under S. 45, 

Encumbered Estates Act, against an order passed 
by the Special Judge of the first class, Unao, direc¬ 
ting under the provisions of S. 151, Civil P. C., the 
rehearing of a claim made by certain creditors 
under the Encumbered Estates Act in respect of 
which an ox parte decree had been passed in their 
favour for Rs. 12,000. The circumstances in which 
this order was passed are these : On 5th November 

1935, tho applicants under S. 4 of the Act stated 
that upon a mortgage deed for Rs. 8,000 in favour 
of two brothers, Bhogwan Din and Bala Din, a 
sum of only Rs. 6000 was duo as principal together 
with interest on this amount. The proceedings show 
that they repudiated liability in respect of the h 
remaining Rs.2000 as that amount was not, accord¬ 
ing to them, borrowed for legal necessity. Thereafter 
notices were published under S. 9 and on 14th April 

1936, these creditors, Bhagwan Din and Bala Din, 
olaimed the full amount of Rs. 8000 in respeot of 
which the mortgage deed was executed, plus a sum 
of Rs. 9040 on account of interest. Tho order sheet 
shows that the last date on which these creditors 
were present or represented was 1st May 1936. The 
order sheet also shows that a date for the next hear¬ 
ing was fixed on each subsequent adjournment of 
the case, but that no intimation of the date was 
sent to the parties or their counsel who were not 
present at each hearing. 

On 23rd August 1937, ibbucs were framed in res¬ 
pect of certain claims and it was noted that Bbag- 
wan Din and Bala Din were absent. It was ordered 
that tbo case would be ex parte against them. 80th 
March 1938 was fixed for farther proceedings 
under S. 14. A decree for Rs. 12,000 was passed on 
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a that date in favour of Bhagwan Din and Bala Din 
upon the admission of the applicants. On 30th May 
1938, these creditors made an application under 
S. 151, Civil P C.,or alternatively under 0.47.R. 1. 
The Special Judge considered that the case was a 
fit one for the application of S. 151. The contention 
of these creditors was that they had not attended 
the proceedings under S. 14 because no notice was 
given to them under that section as required. 
Under sub-s. (1) of S. 14 the Special Judge shall, by 
an order in writing, fix a date for enquiring into 
the claims made in pursuance of the notice publish¬ 
ed in accordance with S. 8 and give notice of such 
date to all the claimants and the persons who made 
the application under S. 4. The opposite parties 
contended that these creditors had knowledge of the 
date fixed for hearing their claim. They produced 
one witness to support this contention, but the 
<> Special Judge found that his evidence was worthless 
and nothing has been said in this Court against this 
view. The Special Judge thought that the case was 
a fit one for the application of S. 151 because notico 
had not been issued to these creditors as required 
by Section 14. 

We were in some doubt at first as to whether this 
was a fit case for the exercise of the Special Judge’s 
discretion under Sec. 151 because it appeared from 
the entry in the order sheet of 30th March 1938, 
that counsel for these creditors was present on that 
date. Bhagwan Din and Bala Din were creditors 
Nos. 2 and 3 in the proceedings under the Encum¬ 
bered Estates Act. The statement in the order sheet 
in question reads : “The counsel for creditor No. 2 
now admits the debts due to Ganga Shankar credi¬ 
tor.” Ganga Shankar was another creditor in the 
c case and it appeared at first as if one creditor was 
disputing the amount due to another creditor. From 
the English record of the proceedings, however, we 
are satisfied that this was not the case. There was 
this entry in the record of the English proceedings 
of 30th March 1938: “The counsel for creditor No. 1 
now admits the debts due to Ganga Shankar credi¬ 
tor.” Wo are satisfied from this that the reference 
to the counsel for creditor No. 2 in the order sheet 
was a mistake for the counsel for creditor No. 1. It 
thus appears that neither Bhagwan Din nor Bala 
Din nor their counsel was present on 30th March 
1938. There is no indication on the record that any 
notice was sent to them under the provisions of 
S. 14 and, as we have said, the order sheet merely 
shows that parties who had previously attended 
throughout were informed of the date on which m- 
, quiry into claims would be made under this section. 
d .It has been argued that the creditors should have 
made inquiry themselves as to the date fixed tor 
inquiring into claims, but wo think that it was not 
incumbent upon them to do this when the Act con- 
Inins a special provision for giving themnotice 1 
the dote. Proceedings under the Encumbered Estates 
Act are generally spread over n oons'derablo i^no.t 
'and it may well happen that n creditor is not suffi¬ 
ciently interested to attend earlier proceedings fo 
contesting clnirns und objections .gating to the 
applicant property. We thmfc a creditor « 
entitled to presume that notice will be sent .to him 
jof the date fixed by the Special Judge for inquiring 

'“a has Seen argued that the discretion under 
Sec 151 should not bo exercised by a Court when 

another remedy is available. Reference was made 

in support of this argument to 9 O.W.N. 430 whe 

1. (’32) 19 A.I.B. 1932 Oudh 220 : 138 I.C.149 : 9 
O.W.N. 430, Jagmohan Tewari v. Maliadeo Prasad. 


A. I, R, 


a Bench of this Court held that a Court should not 
make use of the special provisions of 8. 151, Civil * 
P. C where the applicant has bis remedy provided 
elbewhere in the Code and has neglected to avail 
himself of it. It is true that in the present case the 
creditors could have appealed against the ex parte 
decree The reason why they did not do so .nay 
have been the desire to avoid payment of a larger 
court-fee, or it may have been that they thought 
that an appeal would unduly protract the proceed, 
ings, as it might have done. What they did do was 
to call the attention of the Court concerned to the 
fact that the procedure had been inadvertently ir¬ 
regular in that no notice had been 6ent to them as 
required and asked the Court to reopen their claim 
on this account. We are not prepared to accept as 
of invariable applicability the proposition that a 
Court should not make use of the provisions of S. 151 
where another remedy is available. We think that 
in the present case there was justification for the 
order passed when the Special Judge discovered that 
the proceedings had been irregular in that no notice 
had been issued as required by law, and when ho 
also found as a fact that no information of the date 
fixed had been received by the applicants. We ac¬ 
cordingly see no reason to interfere and wo dismiss 
this appeal with costs. 

B.K. Aj/peal dismissed. 

p Q' _ 

(b) (’40) Chitaley, S. 151 Note 4 Fts. 21 and 22. 

(’41) Mulla, Page 476 Ft. (j). 
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AGABWAL AND MaDELEY JJ. g 

Mirza Iqbal Ali Beg and another — 

Defendants — Applicants 

v. 

Dr. S. Abdul Ali and another — 

Plaintiffs — Opposite Party . 

Civil Bevn. Appln. No. 14 of 1941, Decided on 
23rd March 1942, for revision of order of Civil 
Judge, Bahraich, D/- 25th January 1941. 

Civil P. C. (1908), O. 26, R. 4 and S. 115- 
Order refusing to issue commission is not open 
to revision. 

An order refusing to issue commission is only 
An interlocutory order and does not amount to a 
case decided and so no revision lies to set it aside. 
Further, O. 26, B. 4 gives the Court discretion to « 
issue a commission, and if the Court in the exerciso 
of that discretion comes to the conclusion that a 
commission should not be issued it cannot be said 
that it exercised a jurisdiction not vested in it by 
law or has failed to oxercise a jurisdiction so vested 
or has acted in the exercise of its jurisdiction illegally 
or with material irregularity. Even if the order is 
calculated to do irreparable injury to a party, there 
is nothing in S. 115 to warrant the interference oi 
the High Court in revision on such a ground : Case 
law discussed. [P 345 C 1 , 2 ; P 346 C 1] 

Ali Zaheer — for Applicunts. 

Zahur Ahmad — for Opposite Party. 

ORDER. — This is an application for revision 
against an order passed by thecivU Judge 

rejecting the defendants-appheantb app . 

the issue of a commission or their ex.vmmatIn. 
The opposite parties brought a suit ^ 

sent applicants and others. The applicants applied 
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to the civil Judge, in whose Court the suit was 
a pending, that they resided in Hyderabad Deccan 
that their examination was absolutely necessary but 
on account of service they could not appear per¬ 
sonally in Court and their coming from Hyderabad 
to Bahraich would entail considerable expenditure. 
The civil Judge refused this application and the 
defendants have come up in revision under S. 115, 
Civil P. C. Section 115 runs as follows: 

“The High Court may call for the record of any 
case which has been decided by any Court subordi¬ 
nate to such High Court and in which no appeal 
lies thereto, and if such subordinate Court appears 

(a) to have exercised a jurisdiction not vested in 
it by law, 

or . . 

(b) to have failed to exercise a jurisdiction so 

fj vested, or 

(c) to have acted in the exercise of its jurisdiction 
illegally or with material irregularity, the High 
Court may make such order in the case as it 
thinks fit.’* 

The first point to be considered is whether any 
case has been decided by any Coart. We are of 
opinion that no case has been decided by the civil 
Judge. The mere refusal of an application to issuo 
a commission cannot be considered to be a decision 
of any case. The learned counsel for the applicants 
|has relied on several cases: A.I.R. 1925 Cal. 1118, 1 
A.I.R. 1925 Pat. 125, 2 A.I.R. 1935 Pat. 220, 5 A.I.R. 
1937 Mad. 24,* A.I.R. 1924 Mad. 541* and A. I. R. 
1924 Lab. 475.° 

The last cose has no bearing. There the upplicu- 
c tion by tho defendant that he bo examined on 
commission was refused and then an ex parte 
decree was passed against him. An application was 
made to set aside the ex parte decree and it was 
refused. The defendant then applied in revision 
from that order and it was held that the lower 
Court was wrong in refusing to issue a commission. 
In A.I.R. 1925 Pat. 125,3 the Court had ordered 
the plaintiff and bis witnesses who were residing 
outside India to be examined on commission. The 
High Court in revision set aside tho order for tho 
examination of the plaintiff on commission but 
maintained tho order as to tho witnesses. In A.I.R. 
1935 Pat. 220,3 tho lower Court had ordered tho 
plaintiff to bo examined on commission. The High 
Court in revision maintained that order but imposed 
certain conditions. In A.I.R. 1924 Mad. 541, 6 tho 
defendant's application for his examination on 
d commission was refused and the High Court inter¬ 
fered in revision. In A.I.R. 1937 Mad. 24,* the 
trial Court rejected the application for the issue of 
a commission for the examination of the defendant 
himself. The High Court in revision held that 
thero was not soflicient reason to refuse to issue a 

1. (*25) 12 A. I. R. 1926 Cal. 1118 : 85 I. C. 619, 
Ananda Chandra v. Suk Chaud. 

2. (’25) 12 A. I. R. 1925 Pat. 125 : 84 I. C. 993 : 3 
Pat. 863 : 6 P. L. T. 520, Akbar Ali Khan v. 
Herbert Francis. 

3. (*36) 22 A. I. R. 1935 Pat. 220 : 154 I. C. 725, 
Gulab Rai v. Mahondra Nath. 

4. (’37) 24 A. I. R. 1937 Mod. 24 : 187 I. C. 583, 
Muhammad Ibrahim v. Allapiohai Rowther. 

5. (*24) 11 A.I.R. 1924 Mad. 641 : 78 I.C. 407 : 46 
M. L. J. 181, R. Viswanatban Chetty v. Soma- 
sundaram Chetty. 

6. (*24) 11 A. I. R. 1924 Lah. 475 : 73 I. 0. 923, 

. T. W. Y. Elvers v. American Motor Co. 


commission. In none of these cases was the point * 
discussed whether a case had been decided. In 
\ I. R. 1925 Cal. 1118,1 the lower Court had 
ordered the plaintiff’s witness to bo examined on 
commission but at a particular place. The High 
Court in revision interfered with the order of the 
lower Court that the witness he examined not at his 
house but at another place, and directed that he be 
examined in his house. It was observed in that case 
that an interlocutory order of the nature which was 
before the learned Judges, could be interfered with 
in revision if the order was one which was cal¬ 
culated to do irreparable injury to a party in a suit. 

In this last case also the point whether a case had 
been decided was Dot discussed. This Court has 
held in 1935 O. \V. N. 1158 7 that no revision lies 
from an interlocutory order. We are of opinion that 
the order complained of is only an interlocutory 
order and so no revision lies to set it aside. / 

The application in this case was made under 
O. 26, R. 4. It provides that any Court may in any 
suit issue a commission for the examination of any 
person resident beyond the local limits of its juris¬ 
diction. This rule gives the Court discretion to 
issue a commission, and, if tho Court in the exercise 
of that discretion comes to the conclusion that a 
commission should not be issued, we are of opinion 
that it cannot be said that it exercised a jurisdic¬ 
tion not vested in it by law or has failed to exercise 
a jurisdiction so vested or has acted in tho exercise 
of its jurisdiction illegally or with material irregu- 
larity. In A. I. R. 1925 Cal. 1118,1 the High Court 
held that there was nothing in law to prevent tho 
High Court from interfering with an interlocutory 
order if the order complained of was one which was 
calculated to do irreparablo injury to ft party in a 7 
suit. We find nothing in S. 116 to warrant the 
interference of tho High Court in revision on tho 
ground that the order is calculated to do irreparablo 
injury to a party in a suit. In A. I. R. 1925 Pat. 
125 2 3 4 5 tho lower Court had ordered tho examination 
of the plaintiff on commission and then it was held 
that the learned Judge had exercised his jurisdic¬ 
tion with material irregularity. The case hero is 
converse. Here the lower Court has refused to issuo 
a commission. 

In A. I. R. 1924 Mad. 541, 6 the Madras High 
Court held that in refusing to examino the defen¬ 
dant on commission, the Court acted with material 
irregularity. Wo are not prepared to follow this 
ruling and do not agree that when a Court in tho 
exeroiso of its discretion which it has got, refuses to 
issuo a commission, it acts with material irregula- h 
rity. It was held in A. I. R. 1934 Bom. 168 8 that a 
party asking for the issuo of a commission to exa¬ 
mine witnesses, is not entitled as of right to such 
an order. It was held in 9 Mad. 256° that an inter¬ 
locutory order passed by ft lower Court refusing to 
issue a commission to examine a witness cannot be 
revised. We are of opinion that no coso has been 
deoided and tho lower Court has not acted with 
material irregularity or illegally in the exoroise of 
its jurisdiction. There is no question of its having 
exercised a jurisdiction not vested in it by law or its 
failing to exeroise a jurisdiction bo vested. Wo 

7. (*36) 23 A. I. R. 1936 Oudh 22 : 168 I. C. 949 : 

11 Luok. 529 : 1985 O. W. N. 1158 (F. B.), Paras 

Nath v. Ran Bahadur. 

8. ('34) 21 A. I. R. 1934 Bom. 168 : 152 I, O. 264: 

36 Bom. L. R. 272, Dhanbai Burjoni Cooper v, 

Balibai Shapurji Sorabji. 

9. {'86) 9 Mad. 256, In ro Nizam of Hyderabad. 
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fl [therefore <ee no reason to interfere in revision and 
idismiss this application with costs. 

K.S .;R.K. Application dismissed. 

C. P C. — 

(’40) Chitaley, S. 115 Notes 10, 11 and 12 and 
O. 26, R. 4 N. 8. 

'^1) Mulla, Page 418 Notes “Exercise by Court 
.... by law" and "Failure to exercise juris¬ 
diction" and Page 419 et. seq. N. “Where a 
Court .... Material irregularity." 

Page 986 Note “Revision." 


A. I. R. (29) 1942 Oudh 346 

Bennett and Ghcjlam Hasan JJ. 

Thakurain Chhabraj Kuer — 
l) Defendant—Appellant 

v. 

Bam Deo Singh and others — 

Plaintiffs — Bespondents. 

First Appeals Nos. 30 and 130 of 1938, Decided 
on 9th March 1942, against order of Addl. Civil 
Judge, Partabgarh, D/- 13th January 1938. 

(a) Limitation Act (1908), Art. 120—Mutation 
entry not causing injury to plaintiff — Cause of 
action arises when deiendant gets decree for 
ejectment of plaintiff on basis of such entry. 

So long as a mutation entry does not injure the 
plaintiff, he need not come to Court at nil, and 
therefore a plaintiff is not out of time if he institutes 
a suit within six years of the injury which the entry 
. creates and which is his cause of action. Therefore 
' where a decree for ejectment of plaintiff is passed 
on basis of such entry, suit within six years of such 
decree is within time : (’37) 24 A.I.R. 1937 Oudh 
291 and (’36) 23 A.I.R. 1936 Oudh 387, Rcl. on. 

(P 347 C 2) 

(b) Oudh Rent Act (22 of 1886), S. 3 (8) — 
Lease—Construction —Lessee held under-pro¬ 
prietor and not occupancy tenant. 

A lease deed provided that the lessee would re¬ 
main in possession and enjoyment generation after 
generation : he would never be ejected and the rent 
would never be enhanced and that the taluqdar 
would have no concern or connexion with the land 
except the realisation of the fixed rent : 

Held that the lessee was an under-proprietor and 
not merely an occupancy tenant: Case law referred. 

- * rn o in P ft 1 


R. B. Lai and S. K. Srivaslava — 
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for Appellant. 

K. P. Misra and S. P. Avasthi — 

tor Respondents. 

JUDGMENT. — The question "' h j ch , n 1 r i ) e ®® l" 
First Civil Appeals Nos. 30 and 136 of 1938 >» 

whether the predecessors-in-interest of the respon¬ 
dents obtained under-proprietary rights ° r "lerely 
the rights of occupancy tenants from what^ are 
described as perpetual leases executed ^ ‘te Uluq- 
dar of Patti Siiifabad in 1805 The tah,qdar s no« 

represented by his widow. T >^ ura "‘ Cbbab n J 
Kuer, who is the appellant in both a PP®“'”- 
suits were brought by the respondents for declara¬ 
tions that they enjoy heritable and ‘r a “sf®rable 
rights, that is to say. that they are under-p opric. 
tors, in respect of the land covcired by the two eases 
The suits were decreed by the learned Additional 
Civil Judge of Partabgarh against whose laments 
and decrees these appeals have been preferred. Both 
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suits were disposed of in one judgment. In the suit 
to which appeal No. 30 relates the lease was exe- « 
cuted on 12th August 1895 in the other suit to 
uhioh appeal No. 136 relates, the lease was executed 
on 31st October 1895. A third lease was executed 
•>y the same taluqdar, Dewan Inderpal Singh, on 
31st October 1895. This has been exhibited as Ex. 3 . 
All three deeds were registered on 31st October 
1895. Exhibit 3 and the deed of 12th August 1895 
were executed in favour of Harhar Singh, an cm- 
ployee of the estate, in consideration of services 
rendered by him. The deed of 31st October 1895 
was executed in favour of Again Singh, a member 
of the same family as Harhar Singh. No particular 
reason is given in the lease for its execution. 

The plaintiffs respondents are the successor-in- 
interest of Harhar Singh and Agam Singh, narhar 
Singh and Agam Singh were descendants of a man 
named Udwat Singh. The first three plaintiffs are . 
the sons of Harhar Singh : the fourth is a cousin; ' 
plaintiffs 5 and 6 are the sons of Agam Singh, 
while plaintiff 7 is his nephew. Thakurain Chhab¬ 
raj Kuer is the only contesting defendant, the other 
three defendants being impleaded pro forma as 
members of the same family as Harhar Singh and 
Agam Singh. Exhibit 3, which, we understand, 
has been exhibited principally for purposes of com¬ 
parison, purports to be a perpetual lease in respect 
of three villages, Jaitipur, Lakbirapur and Basupur. 
The consideration, apart from the services referred 
to, was a nazrana of Rs. 2500. It was recited in the 
deed that it was executed in favour of Harhar Singh 
and bis heirs generation after generation and that 
he had been put in possession with all rights and 
interests, external and internal, sir and sair, culti¬ 
vated and uncultivated land, without any excep¬ 
tion. He wa9 made liable under the deed to pay 9 
annual rent amounting to Rs.938 consisting in part 
of Government revenue and in part of proprietary 
dues, the amounts due respectively under each bead 
being shown at the end of the deed where details of 
the villages are given. He was also made liable for 
the pav of the patwari, chaukidari dues and village 
expenses. The deed further provided that be could 
make improvements in the villages at his wish, 
appropriating all pro6ts. The taluqdar would only 
he entitled to realise rent and have no right of 
ejectment from any portion of the property, nor 
would he have the power to enhance the rent. 

It is not disputed that Harhar Singh was recor¬ 
ded as an under-proprietor on the basis of this deed 
and that his successors have been recorded as such 
since : nor is it disputed that Harhar Singh Agam 
Singh and their successors have been recorded as h 
occupancy tenants of the land to which the deeds 
now in question relate. The land transferred by 
these deeds is in village Araila. The parties are also 
agreed that there has never been any dispute do- 
tween them as to the nature of the rights enjoyed 
by the respondents in respect of the three villages 
transferred by Ex. 3. The learned counsel for tbo 
appellant, while making this statement. IdnS 
that he does not concede, however, that the deed 

Ex. 3 conferred under-proprietary rights. But 

has argued that even if this deed 
proprietary rights there are ^ wero 

and the other deeds upon which not 

brought which suggest that such rights were not 

IsiaSr^“KS5S 




Oudh 347 


1942 Chhabraj Kuer 

similar language was employed in it as in Ex. 3, it 
3 being said that the lessee would remain in posses¬ 
sion and enjoyment generation after generation : he 
would never be ejected and the rent would never be 
enhanced. In the deed of 12th August 1895,executed 
in favour of Harhar Singh, the rent was fixed at 
Rs. 290 and the language used is very similar to 
that of the deed in favour of Agam Singh. There 
are specific provisions in it that the talukdar would 
have no concern or connexion with the land except 
the realization of the fixed rent, and that he would 
have no power to eject or to enhance the rent. The 
difference upon which stress has been laid is that in 
Ex. 3 it is stated that the lessee is put in possession 
of the three villages with all the rights and inte¬ 
rests, external and internal, sir and satr, cultivated 
and uncultivated land, without any exception. The 
explanation of this, however, may be that in Ex. 3 
o the talukdar was transferring entire villages, while 
in the other two deeds be was transferring only 
specified plots. Details given in the deeds now in 
question show which plots are cultivated and which 
are not cultivated. There was therefore no necessity 
to include such general provisions in them. We 
think that the lower Court was justified in observing 
that the deeds are practically in the same words. 

The first dispute between the parties consequent 
on these transactions, of which we have definite 
evidence, occurred in 1897. Suits were brought in 
that year by the talukdar against Harhar Singh, 
Agam Singh and a female member of the family, in 
which it was alleged that he had been induced to 
execute all three deeds, together with a fourth deed 
of which we do not hear again, under tho undue 
influence of a man named Jawahir Singh, uncle of 
^ Harhar Singh. Tho deeds are referred to in the 
plaints as perpetual leases and it does not appear 
that there was any dispute then as to the nature 
of the rights conferred by them. The suits were 
brought to obtain a declaration that the lease of 
44 bighas odd executed on 31st October 1895, and 
the lease of 295 bighas odd executed on 12th August 
were invalid and void, and also for possession of 

5 oSn land le ^ sed * Tbo suits wcre compromised in 
1899, upon the defendants agreeing to pay the plain- 
tifl Rs. 400 in the one caso and Rs.GOO in the other 
as nazrana, and to continue to pay him Rs. 101 and 
Rs. 290 respectively annually “ns the annual rent 
and propriotary duos." 

The parties appear to have remained on this foot¬ 
ing for nearly 40 years. Decrees arising out of suits 

iOQ? rrearS ° f ! eD , fc Y er ? obtftined *>y the talukdar in 
1934 in respect of the land covered by the deeds in 
d question. The arrears of rent wero paid and decrees 
were only in respect of costs. These resulted in 
decrees for ejectment under S. 52, Oudh Rent Aot. 
The lessees contested the applicability of this section 
to them on the ground that they wereunder-pro- 
pnetors and not occupancy tenants. This contention 
failed, the Additional Commissioner who deoided 
their appeal in 1935 holding that the circumstances 
did not show that their rights were of a definitely 
proprietary type, there being no express right to 
transfer or to plant groves or build houses. He also 
mentioned that the lessees bad acquiesced for many 
years in the entry recording them as occupanoy 
tenants, and that they bad been sued before under 
?• 62 wltboot raising this objection. We have not, 
however, been referred to any such previous cases. 

-The respondents brought their suits upon this 
cause of action, namely the order of the Additional 
Commissioner. It will be convenient first of all to 
<mpoee of an objection on tho ground Of limitation. 
Ane appellant's argument is that the cause of action 
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arose on the mutation entry and therefore the suits c 
were barred by limitation. The Additional Civil 
Judge held that the cause of action arose when the 
defendant obtained a decree for ejectment. For the 
appellant reliance was placed on 1937 O.W.N. 207* 
in which a Bench of this Court held that a suit to 
contest tho order of a Settlement Court recording 
the defendants as under-proprietor3 *13 governed by 
Art. 120, Limitation Act, and that the right to sue 
accrues to the plaintiff on the date of the order of 
the Settlement Court. A distinction was, however, 
drawn between cases where the entry itself is the 
cause of action and cases where a subsequent injury 
is the cause of action. It was observed : 

"So long as the entry does not injure the plain -1 
tiff, he need not come to Court at all, and therefore 
a plaintiff is not out of time if be institutes a suit' 
within six years of the injury which the entry 1 
creates and which is his cause of action." / 

The suit was held to be barred in 1937 O. W. N. 
2071 because the plaintiff had not "alleged any 
fresh invasion of his right within six years of the 
institution of the suits which could entitle him to 
maintain the suits." This decision accorded with a 
previous decision of a Bench of this Court in 1936 
O. W. N. 7S4. 2 Following these rulings wo find in 
agreement with the Court below that the suits were 
not barred by limitation. 

On the question of the construction to be placed 
upon documents of this kind for the purpose of 
determining whether they transfer under proprie¬ 
tary rights we have been referred to numerous 
authorities. They are not altogether easy to recon- 
cile. It is clear that different views have been held 
at different times. The balance of authority is, 
however, definitely in favour of the respondents, q 
As regards the inference to be drawn from the use 
of cerUin words in the deeds there is tho authority 
of their Lordships of the Privy Council in a caso in 
14 Cal. 296,3 that the expression, "noslan bad 
naslan" imports the transfer of an absolute inte¬ 
rest. Their Lordships observed (at p. 307) : 

"In the various cases in which the expressions 
mokurari istemrari, istemrari mokurari, have been 
weighed and examined with a view to see whether 
an absolute interest was conferred or not, it seems 
to have been taken for certain that, if only the 
words naslan bad naslan’ had been added, there 
would have been an end to the argument, because 
an absolute interest would have been clearly con¬ 
ferred. Their Lordships think that the insertion of 
those words in the razinama would be conclusive in 
itself." 


In many cases the test applied was whether the 
deed reserves a right of re-entry. The absence of 
any such reservation as an indication of tho inten¬ 
tion to transfer under-proprietary rights was stres- 
sed by the Court of the Judicial Commissioner of 
Oudh in 14 O. C. 41,4 i o. L. J. 3895 and 8 O.L.J. 


l oil a. 1. LVAi 


1937 O. W. N. 207 : 13 Luok. 143, Bank of Upper 
India v. Mt. Hira Kuer. ^ 

2. (’36) 23 A.I.R. 1936 Oudh 387 : 164 I, 0 lift • 

s2i 0, 'V N ( "!V 2 < Luok - 371 - p^ubB«had U ; 

Singh v. Jagatjit Singh. 

° * “ ■ * <=• ». i* * 

1 A. I. R. 1914 Oudh 37 : 25 I O 675 • i 
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a 481 * 6 T bc case which most stnmgly supports the 
appellant is 5 O. L. J. SO." In this case a deed, 
described as a deed of perpetual lease, was executed 
by the superior proprietors. It recited that the 
grantee was put in possession of a specified share 
in the village and of all rights attaching thereto ; 
that the grant was made to him generation after 
generation, provided as lessee he paid certain sums 
annually on account of malguzari and malikana ; 
that mutation would be made in the name of the 
grantee in ‘khana milkiat’; and that he would 
have the powers of distraint, of suing for arrears 
of rent and of ejecting tenants. Lindsay J. C. held 
that the deed conferred only the rights of a perpe¬ 
tual lessee and not the rights of an under-proprie¬ 
tor ; he laid stress on the fact that the deed pur¬ 
ported to be nothing more than a deed of lease and 
he was unwilling to attribute to the lessor an inten- 
0 tion to confer rights of transfer in the absence of 
express words to that effect or unless such an inten¬ 
tion is necessarily implied in the language of the 
deed. 

In 8 0. L. J. 481° Wazir Hasan A. J. C. refused 
to be guided by this ruling. In that case the lease 
recited that the lessee would be in possession gene¬ 
ration after generation and la qaemuqami (in the 
place of the lessor), on payment of a certain amount 
of annual rent, and under no circumstances, whether 
arising out of non-payment of rent or any other 
breach of conditions, did the lessor reserve the right 
of re-entry in himself. Wazir Hasan A. J. C. was of 
opinion that the document read as a whole confer¬ 
red an absolute interest on the lessee subject to the 
payment of the anuual rent. He “declined to seek 
aid in the construction of this document from the 
c decision of Mr. Lindsay” because “it would not be 
safe to import considerations into the question of 
construction of this document which might have 
arisen or may arise with reference to the question 
of construction of other documents.” And lie stres¬ 
sed the use of the words “fca qaemuqami" as dis¬ 
tinguishing the case from that of 5 O. L. J. 80, 7 
observing that the use of these words clearly meant 
the substitution of the lessee in place of the lessor. 
He also referred to the use of the words ‘naslan bad 
naslan’ and the decision of the Privy Council in 14 
Cal. 29G. 3 Finally, he drew attention to the provi¬ 
sion that no right of re-entry was reserved. He 
asked why this provision was inserted if the lessor 
intended in the event of a default being made in 
the payment of the rent or in the event of the 
lessee making a transfer of the property to avoid 
the lease and enter into possession. He said : 
d "The obvious answer to that question i3 that 
she did not intend to avoid the lease either on the 
ground of non-payment of rent or on a transfer of 
the leasehold property being effected by the lessee. 
This to my mind is a very strong indication of the 
intention of the parties that the original . ri 8 hl3 » 
which are available to all persons holding an interest 
in any property, of transfer of that interest were 
not to be taken away in this particular instance. 

There can be no doubt that these observations 
afford strong support to the decision of the Addi¬ 
tional Civil Judge in the present case. There is no 
express provision in the present case that the l^ee 
shall take the place of the lessor, but there is a 
provision in one deed that the lessor shall have no 

fi <’211 ft A I R. 1921 Oudh 240 : 65 I. C. 707 : 8 
O. L. J. 481, Babu Lachman Has v. Bbagwant 

7!*?18) 5 A. I. R. 1918 Oudh 92 : 45 I. C. 203 : 5 
O. L. J. 80, Kalka Singh v. Suraj Bah Lai. 
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t f hi- th w. TIT ° r conncxion ‘be land, and 
thu, we think, amounts to much the same thins * 

“ 5“ l . h th . c d f d , s UDd « consideration we find 
the words naslan bad naslan’ end a provision for 
non-ejectment. Sir Wazir Hasan’s view hi nil 
been dissented from by later rulings of this Court. 

Un the contrary, it has been upheld. In 4 O.W.N. 

* i lr ," az ‘ r Hasao held that ordinarily a transfer 
of land without restrictions carries with it every 
incident of ownership and passes to the transferee 
all interests which the transferor is then able to 
pass in the property and in the legal incidents 
thereof. And Stuart C. J., observes that where a 
man is proved to have hereditary rights and there 
is nothing to show that they are non-transferable, 
they must be presumed to be transferable. The deci¬ 
sion of this Court in that case was upheld by their 
Lordships of the Privy Council (7 O. W. N. 7039). 

The only other case to which we think it neces- / 
sary to refer is 1935 O. W. N. 638.10 In this case 
it was held by a Bench of this Court that the use 
of the expression 'naslan bad naslan', the descrip, 
tion of the rent as malikana, provision for payment 
by the lessee of the pay of the chaukidar and pat- 
wari, and the absence of reservation of a right of 
re-entry do not imply the grant of UDder-proprie- 
tary rights where a perpetual lease is executed to 
acknowledge an existing occupancy right for the 
life of the lessee to be perpetual. It was also said 
that the use of the words ‘naslan bad naslan’ in a 
perpetual lease connotes only a heritable but not a 
transferable interest in the absenco of other words 
showing an intention of conferring proprietary 
interest. The facts in 1935 O. W. N. C38 10 were 
clearly quite different from those of the case under 
consideration, there being special reasons for be- g 
lieving in that case that it was intended to confer 
only occupancy rights. The learned Judges referred 
to the dictum in 4 O. W. N. 15® that where a grant 
confers hereditary rights and there is nothing to 
show that they are non-transferable they must be 
presumed to be transferable, and did not dissent 
from it. They said : 

"In that case there was nothing to show that 
they were not transferable. In the case before us 
we think that there are indications that the estato 
was not meant to be transferable.” 


We can find no 


indication in the deeds now- 


under consideration that it was not intended to 
confer a transferable right; on the contrary we find 
some indication that it was so intended; and in our 
judgment upon the language used it must be pre¬ 
sumed that the parties had this intention. We 
accordingly affirm the decrees of the Court below 
and dismiss the appeals with costs. 

K.S./R.K. Appeals dismissed . 

8 . (’27) 14 A.I.R. 1927 Oudh 74 : 99 I. C. 876 : 2 
Luck. 4:40. W. N. 15, Sheo Bahadur Singh v. 
Bisbunath Saran Singh. 

9. (’30) 17 A.I.R. 1930 P. C. 179 : 124 I. C. 904 . 
7 O. W. N. 703 (P. C.), Bishnath Saran Smgh v. 

Sheo Bahadur Singh. T n ona . 

10. (’35) 22 A.I.R. 1935 Oudh 423 : loo LC. 909 . 

1935 O. W. N. 638 : 11 Luck. 203, Hira Lai 
Gajraj Kuer. _ _ _ 

Limitation Act— ^ M «- n a 

(a) (’42) Chitaley, Art. 120, N. 31 and *. 50 Pt. 8, 
(’38) Rustomji, Page 1032 Pts. 3 to o. 
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Thomas C. J. and Ghulam Hasan J. 
Durga Prasad—Defendant— Applicant 

v. 


Itampal and others — Plaintiffs — 

Opposite Party. 
Civil Revn. Appln. No. 62 of 1940, Decided on 
10th March 1942, for revision of order of Civil 
Judge, Rae Bareli, D/- 15th March 1910. 

Civil P. C. (1908), O. 41, R. 1, O. 43, R. 2 — 
Appeal from order — Copy of order appealed 
from must be filed along with memorandum of 
appeal. 

The combined effect of 0. 41, R. 1 and 0. 43, R. 2 
is that the procedure laid down in R. 1 of O. 41 to 
the effect that tho memorandum shall be accom¬ 
panied by a copy of the decree appealed from, must 
be held to apply in the case of appeals from orders 
as distinguished from decrees. Therefore, where an 
appeal is filed from an order dismissing an applica¬ 
tion to set aside an ex parte decree it is obligatory 
on the appellant to file along with his memorandum 
of appeal a copy of the forma! order as well, without 
which the appeal is clearly not competent : (‘13) 5 
A.I.R. 1918 All. 394 and ('37) 24 A.l.R. 1937 Oudh 
513, Bel. on. [P 349 C 2) 

P. N. Chaudhri — for Applicant. 

K. N. Chak — for Opposite Party. 

ORDER. — This is a revision petition under 
S. 115, Ciyi 1 P. C., by a defendant against the order 
of tho Civil Judge of Rao Bareli dismissing the 
defendant’s appeal upon a preliminary objection. It 
appears that the plaintiffa-opposito parties obtained 
an ex parte decree against the defendant-applicant. 
The applicant then applied under O. 9, R. 13, Civil 
P. C., to have the ex parte decree set aside, but this 
application was rejected by the trial Court on 17th 
September 1938. The applicant filed an appeal 
before tho lower appellate Court on 29th October 
1938, but failed to filo a copy of the formal order 
along with the memorandum of appeal. The lower 
appellate Court ordered the applicant to file a copy 
of the formal order within ten days but the order 
was not complied with. The order of tho Court was 
not carried out in spite of further opportunities being 
given to the applicant. The appeal came up for hear¬ 
ing before the lower appellate Court on 15th March 
1940, when a preliminary objection was raised on 
bohalf of the plaintiffs-opposite parties that the 
appeal was not ontertainable as the imperative pro- 
* visions of O. 41, R. 1, Civil P. C., had not been 
complied with. The lower appellate Court upheld 
the objection and dismissed the appeal. It is against 
this decision that the present revision application 
has been preferred. 

It is contended on behalf of the applicant that 
the provisions of O. 41, R. 1, Civil P. C., apply to 
the case of a deorce and not to the case of a formal 
order, which need not be filed along with the memo¬ 
randum of appeal. It is argued that the definition 
of the word "decree” in S. 2 (2), Civil P. C., does 
not inclode an order. Decree is defined as "the for¬ 
mal expression of an adjudication which, 60 far as 
regards the Court expressing it, conclusively deter¬ 
mines the rights of the parties with regard to all or 
any of the matters in controversy in the suit and 
tnay be either preliminary or final. It shall be 
deemed to include tho rejection of a plaint and the 
determination of any question within S. 47 or S. 144, 
but ahall not include: (a) any adjudication from 
whioh an appeal lies as an appeal from an order, or 
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(b) arv order of dismissal for default.” It is argued 
that the order of the trial Court dismissing the 
application for setting aside the ex parte decree was 
an adjudication from which an appeal lay under 

O. 43, R. 1 (d). Civil P. C., and as such it was not 
a decree. It is true that a decree has to be distin¬ 
guished from an order which is defined in S. 2 (14), 
Civil P. C., as the formal expression of any decision 
of a Civil Court which is not a decree. This distinc¬ 
tion however does not conclude the matter. The 
relevant portion of O. 41, R. 1 (1) runs os follows: 

"The memorandum shall be accompanied by a 
copy of the decree appealed from and (unless the 
appellate Court dispenses therewith) of the judgment 
on which it is founded.” 

It is not denied that the appeal before the lower 
appellate Court was filed under O. 43, R. 1 (d), Civil 

P. C. Rule 2 of 0. 43 lays down that "the rules of 
O. 41 shall apply, so far as may be to appeals from 
orders.” Tbo combined effect of 0. 41, R. 1 and 
0. 43, R. 2 is that the procedure laid down in R. 1 
of 0.41 to the effect that the memorandum shall be 
accompanied by a copy of the decree appealed from, 
must be held to apply in the case of appeals from 
orders as distinguished from decrees. In this view 
of the matter it seems to us to clearly follow that it 
was obligatory upon the defendant-applicant to have 
filed aloDg with bis memorandum of appeal to the 
lower appellate Court a copy of tho formal order as 
well, without which the appeal was clearly not com- 
patent. We may also refer to the provisions of R. 3 
added by this Court to 0. 43, Civil P. C. This rule 
is as follows : 

"In every appeal under R. 1, in every miscel¬ 
laneous case, and in every suit dismissed fordofault, 
a formal order shall be drawn up stating clearly the 
determination of the appeal or case, the costs in¬ 
curred, and the parties, if any, by whom such costs 
are to be paid." 

This rale leaves no doubt whatever that it is in¬ 
cumbent upon the Court to prepare a formal order 
in every miscellaneous case. It cannot be seriously 
disputed that the application to set aside the ex 
parte decree, filed by tho defendant-applicant,was a 
miscellaneous case in which the Court rightly 
framed a formal order. If tho preparation of the 
formal order by tho trial Court was obligatory and 
it was so prepared, it is difficult to see how the de¬ 
fendant at the time of filing the appeal could have 
omitted to filo a copy of the formal order. We hold 
therefore that the appeal filed by the defendant- 
applicant before the lower appellate Court without 
a copy of the formal order was clearly not maintain¬ 
able and was rightly dismissed as such. The view 
that we have taken receives support from the deci¬ 
sion in 40 All. 12.1 The question in the case arose 
during the execution proceedings. Tho objection of 
the judgment-debtor, that the execution of the 
decree was barred under S. 48, Civil P. C., was dis¬ 
allowed and tho Court wrote a judgment and also 
drew up a formal order or decree being the formal 
expression of the decision of tho question. It was 
held that O. 41, R. 1, Civil P. C., applied and no 
valid appeal could bo filed against the deoision of 
the Court below which was not accompanied by a 
copy of such formal order or decree. 

The case in 1937 0. W. N. 9783 


was a case in 

1. (*18) 5 A. I. R. 1918 All. 394 : 42 I. C. 888 • 40 
All. 12 : 15 A. L. J. 801, Qaslm All Khan v. Mt. 
Bhagwanta Koar. 

2. (>37) 24 A.l.R. 1937 Oudh 513 ; 1711. C 286 • 
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which an appeal had been filed under 0. 43,R.l(w), 
Civil P.C., against an order granting an application 
for review of judgment. It was held that the provi¬ 
sions of O. 41, R. 1, Civil P. C., are imperative and 
it is a condition precedent to there being a valid 
memorandum of appeal that it should be accompa¬ 
nied by a copy of the decree appealed from. The 
copy of the decree not having been filed, the appeal 
was dismissed. It is significant to note that the ap. 
plicant has filed a copy of the formal order aloDg 
with the petition for revision, and this he was 
clearly bound to do under R. 5 of Chap. 12 of the 
Rules of this Court. Rule 5 lays down : 

“No application on the civil side for the revision 
of a decree or order shall be presented or admitted 
unless it be accompanied by a copy of the decree or 
order in respect of which the application is made, 
and by a copy of the judgment upon which such 
. decree or order is founded.*' 

We hold, therefore, that the order of the lower 
appellate Court is perfectly correct and dismiss tbia 
appeal with costs. 

K.S./R.K. Petition dismissed. 

Q' Q m _ 

C40) Chitaley, 0. 41 R. 1 N. 4 Pt. 13a. 

C41) Mulla, Page 1154 Pt. (f). 
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Ghulam Hasan J. 

Shib Sahai — Plaintiff — Applicant 

v. 

Tika — Defendant — Opposite Party. 

Civil Revn. Appln. No. 86 of 1939, Decided on 
c 17th March 1942, for revision of order of Munsif 
(as Judge of Small Cause Court), Kheri, D/- 14th 
August 1939. 

(a) Civil P. C. (1908), O. 19, Rr. 1, 2 and O. 9, 
R. 9—Application to set aside dismissal for de¬ 
fault—Aifidavit can be used as evidence of facts 
alleged therein. 

It is open to a Court on sufficient grounds to allow 
proof of facts by means of affidavits. Therefore in 
an application by the plaintiff for setting aside a 
dismissal of his suit for default, the affidavit filed 
by him along with his application can be used as 
evidence of the facts alleged therein and it cannot 
bo rejected merely because there had been a verbal 
denial by the defendant without aDy attempt to 
controvert it by a counter-affidavit or without ask¬ 
ing for the attendance of the plaintiff for the pur- 
“ pose of cross-examination. [P 3 ®1 ^ 

(b) Civil P. C. (1908), O. 9, R. 9 - Sufficient 
cause-Test is whether he honestly intended to 
be in Court and did his best to do so — If he is 
prevented by some accident, he is not respon¬ 
sible. 

When for some reason a man has not attended 
a case in Court and there is no sufficient explana- 
tion of his absence, the case, by reason of his 
absence, is allowed to go ex parte. If be comes to 
Court afterwards and asks that his case may be res- 
tored to file, the question to be considered by the 
Court is not whether by some human possibility 
being wise after the event, he could not have got 
there in time or whether a man who studied bis 
railway guide a little better, would no have got in 
another train or taken another route but whether 
a man honestly intended to be in Court and did 
hie best though in his own stupid way, to get there 


£ , aDd ° Dce th L e Courl is «‘isfied, that the 

“ an ,. d ' d tr y *° «et there and that he would have 6 
got there in time but for the intervention of an 
inevitable accident for which he was in no way re~- 
ponsib'e U is the duty of the Court to set aside the 

: , ( l 3) 10 A ' l - R - 1^3 Mad. 63, Fell.; 

( 39) 26 A. I. R. 1939 Mad. 927, Expl. [p 351 c 2 ) 

K. P. Misra — for Applicant. 

Shyam Narain Misra — for Opposite Party. 

ORDER—This is a revision application under 
b. 25, Small Cause Courts Act, against the order of 
the learned Munsif of Kheri, acting as a Small 
Cause Court, dismissing the plaintiff-applicant’s 
application to restore the suit dismissed for default. 
The plaintiff-applicant filed a suit on 3rd April 1939 
for recovery of money on the basis of two bond 3 
dated 27th August 1935, for Rs.39 and Rs. 78. The 
suit was set down for final disposal on 10th May * 
1939, when the plaintiff and the defendant were ) 
both present in person, but the case bad to be 
adjourned as the presiding Judge (Mr. Zutsbi) was 
on leave on that date. It was adjourned to 16th 
May 1939, when the defendant filed a written state¬ 
ment admitting the receipt of Rs. 70 and alleging 
payment in respect of theremainder in the shape of 
sugar-cane crop. The plaintiff’s counsel asked for 
time for evidence and the defendant’s counsel raised 
no objection to the adjournment being granted. The 
case was then ordered to be put up for final disposal 
on 29th May 1939. On this date the plaintiff was 
absent but the defendant was present in person. 
The order sheet shows that the case was called 
several times but none responded to the call on 
behalf of the plaintiff. Mr. Zutshi, who made tho 
order, recorded tho fact that it was past 11.30 A.M. 
and as the defendant denied the claim, he dismissed 9 
the suit in default. 

The plaintiff filed an application for restoration 
on 30th May 1939, in which he 6tated that ho 
missed the local train in the morning and travelled 
by the next train which reached Kheri after 12 
o’clock in the day. The application states that on 
attending the Court the applicant was informed 
that his caso had been called and bad been dis¬ 
missed for default. The plaintiff alleged that bis 
absence was due to a pure accident nnd he asked 
that the suit be restored. The application wn3 
accompanied by an affidavit of the plaintiff himself. 
Notice of this application was issued to the defen¬ 
dant for 15th July 1939, when both parties were 
present in person. It appears, however, that the 
presiding Judge, Mr. Zutshi, has been transferred 
and his successor had not arrived. The case was Jj 
therefore ordered to be put up on 5th August 1939. 
On this latter date, the applicant and the defendant 
were both represented by counsel. The order sheet 
does not show that either the plaintiff or the 
defendant was present on this date. Mr. Zutshi 3 
successor, Mr. Bisbambhar Nath Chaudhri, took up 
the case nnd recorded tho order that the opposite 
party’s counsel opposed the application. He 
an issue whether there wns a sufficient ground for 
the non-appearance of the applicant. He turthet 
said that the parties did not produce oral ev ' dence ‘ 
He heard arguments on that date andI on Hth 
Vucust 1939, passed the order dismissing the ap 
plication with costs. A perusal of the order pa^ed 
by the lower Court shows that the " J 8 ™ 
which influenced the mind of the Court *“■ '£ n th | 
to restore the suit was that in his 0 P' D10 ° ' 
affidavit filed by the plaintiff was no ev den 
the facts alleged therein unless the tbuaMmm 
other witness had been produced in support 
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those facta aod the defendant bad had an oppor¬ 
tunity to test the veracity of the witness by cross- 

examination. , 

It has been contended before me by learned 
counsel for the plaintiff-applicant that the view 
taken by the lower Court was wrong when the 
denial by the opposite party was a mere verbal 
denial without any counter affidavit or evidence 
produced on his behalf. It is also urged that the 
case was called in the early part of the day, that 
his client did turn up in Court in the afternoon 
when he came to know that the suit had been dis¬ 
missed in default and ho took the earliest oppor¬ 
tunity of filing an application the following day for 
restoration of his suit. Upon these facts it is urged 
before me that there was a sufficient cause for the 
restoration of the suit. In any ca^e learned counsel 
invokes the inherent powers of this Court to restore 
the suit in the ends of justice. Having heard 
learned counsel for both parties, I am of opinion 
that the order of the lower Court cannot bo sus¬ 
tained. Order 19 R. 1, Civil P. C. ( lays down : 

" Any Court may at any time for sufficient reason 
order that any particular fact or facts may be 
proved by affidavit, or that the affidavit of any 
witness may be read at the hearing, on such condi¬ 
tions as the Court thinks reasonable : 

Provided that where it appears to the Court that 
either party bona fide desires the production of a 
witness for cross-examination, and that such witness 
can be produced, an order shall not bo mado au¬ 
thorising the evidence of such witness to be given 
by affidavit.*’ ' 

A perusal of this rule leaves no doubt whatever 
.that it is open to a Court on sufficient grounds to 
allow proof of facts by means of affidavits, but if 
the production of the declarant of the affidavit is 
required iu good faith for cross-examination by any 
party, tbo Court shall not use such affidavit in 
support of tho facts alleged therein without the 
production of tho declarant. Rule 2 of 0. 19, Civil 
P. C., puts tho matter further beyond doubt. This 
rule is to the effect that upon any application evi¬ 
dence may be given by affidavit, but the Court may, 
at the instance of either party, order the attendance 
for cross-examination of the deponent. It was per¬ 
fectly open to the lower Court to have ordered tho 
production of the witness, either of its own motion 
or at the instance of the defendant, for cross-exa¬ 
mination in order to satisfy itself about the truth 
of the allegations in the affidavit. It does not appear 
from the record that the defendant’s counsel asked 
the Court to order the attendance of the plaintiff so 
os to give him an opportunity to cross-examine 
him, nor did tho Court suo motu think it necessary 
to order the plaintiff's attendance. Thoro was no 
counter affidavit filed by the defendant in answer 
to the allegations contained in tho affidavit. Under 
the circumstances, it cannot be said that there was 
no evidence before the Court in support of the 
allegations contained in the plaintifl’a application 
for restoration of tho suit. The view of law taken 
by the lower Court that the affidavit was no evi¬ 
dence of the facts alleged therein meroly because 
there bad been a verbal denial by the defendant 
without any attempt to controvert it by a counter 
jaffidavit or without asking for the attendance of the 
plaintiff for tho purpose of cross-examination, is 
not supported by the provisions of O. 19, Rr. 1 and 
2, Civil P. C., referred to above. I have no doubt 
whatever that had the attention of the learned 
lodge been drawn to the precisions of 0. 19, Rr. 1 
and 2 , ho would not have expressed the opinion 
which he did that the affidavit was no evidence of 
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the facts alleged therein. If the affidavit can be 

accepted as g<»d evidence of the facts mentioned in 
the plaintiffs application, it follows that the plain¬ 
tiffs absence was due to circumstances beyond his 
control. There is nothiug to show that the plaintiff 
was negligent or careless in the conduct of his suit. 

It is true that he had not summoned evidence, but 
it may well be that in a petty case like the present 
he would have been present himself and brought 
witnesses along with him. It was faintly suggested 
that the plaintiff, as a man of ordinary prudence, 
should have taken good care to travel by the pre¬ 
ceding night train and should not have taken the 
risk of travelling by the day train to reach Kberi. 
This suggestion presupposes the existence of a degree 
of intelligence, which it is not fair to presume in 
the class of people to which the plaintiff belongs. 
Tho observations of Sir Walter Scbwabe C. J., in 
46 Mad. 60* are singularly apposite to the case bo. f 
fore me. The learned Chief Justice observes : 

"When for some reason a man has not attended a 
case in Court and there is no sufficient explanation 
of his absence, the cose, by reason of his absence, is 
allowed togoex parte. If he comes to Court afterwards 
and asks that his case may bo restored to file, the 
question to be considered by tho Court is not whe¬ 
ther by some human possibility being wise after the 
event, ho could not have got there in time or whe¬ 
ther a man who studied bis railway guide a little 
better, would not have got in another train or taken 
another route, but whether a man honestly intended 
to be in Court and did his best though in his own 
stupid way, to get there in time, and once the Court 
is satisfied, as was the fact in this case, that the 
man did try to get there and that he would have 1 
got there in time but for Ibe intervention of an in¬ 
evitable accident for which he was in no way res- 
ponsible, it is the duty of tbo Court, in my judgment, 
to set aside the judgment, mulcting, in proper cases 
the delinquent man in costs." 

Learned counsel for the defendant relies on a 
single Judge decision of tho Madras High Court iu 
A. I. R. 1939 Mad. 927.- That was a case in which 
the plaintiff had filed an application to suo in forma 
pauperis and the defendant who was contesting tho 
application had filed affidavits from two villagers 
showing that the plaintiff was possessed of sufficient 
property. In order to meet the allegations in tho 
affidavits the plaintiff insisted on summoning the 
villagers to give evidence before tho affidavits were 
received as evidence in the case. The District Judge 
accepted the affidavits without giving him tho op¬ 
portunity of summoning the villagers and dismissed 
tho application of tho plaintiff to suo in forma pau¬ 
peris. Under these circumstances tho learned Judge 
held that affidavits cannot properly be aoted upon 
unless both parties agree to treat thorn as evidence. 

I am satisfied that the decision in question does not 
lay down any proposition of law which could be said 
to conflict with tho provisions of 0.19, Rr. 1 and 2, 
Civil P. C. I hold therefore that tho order passed 
by the lower Court cannot be upheld and must be 
set aside. Accordingly I allow this revision applied- 
tion, set aside tho order of the lower Court and 
direct that the suit shall be restored to its original 
number in tho register of Small Cause Court suits 
and shall be disposed of according to law. The 

1. (*23) 10 A.I.R. 1923 Mad. 63 : 68 I.C, 971 2 46 
Mad. GO : 43 M.L.J. 632, Arunachela Ayyar v. 
Subbaramiah. 

2. ( 89) 26 A.I.R. 1939 Mad. 927 : 186 1.0. 421 2 
(1939) 2 M.L.J. 899, Gooru Narayana v. Vaikun- 
tam Ohinna Lakshmayya. 


352 Oudh 

plaintiff will be entitled to the costs of this appli 
tion. 


ica- 


K.S./R.K. 


Application allowed. 


C. P. C_ 

(a) (-40) Chitaley, O. 19, R. 1 Notes 4 and 7. 

(b) CIO) Chitaley, O. 9, R. 9 Note 8 Pt. 8. 
(’41) Malta, Page 640 fJote “Sufficient Cause." 
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* Agarwal and Madeley JJ. 
Chandra Bhushan — Objector — 

Appellant 

v. 

Putta Devi — Decree-holder — 

Respondent. 

Execution of decree Appeals Nos. 17, 18 and 19 
of 1939, Decided on 19th January 1942, against 
order of Civil Judge, Unao, D/- 11th February 1939. 

U. P. Encumbered Estates Act (25 of' 1934), 
Ss. 2 (a), 7 — "Debt" meaning of — Decree for 
past and future maintenance is debt. 

The definition of ‘debt* in Sec. 2 (a) is very wide 
and includes any pecuniary liability. A liability to 
pay maintenance is also a pecuniary liability. To 
create a debt, lending and borrowing is not neces¬ 
sary. Therefore the word includes arrears of main¬ 
tenance and liability to pay future maintenance. 
Hence a decree for past and future maintenance 
cannot be executed so long ns proceedings under the 
Act are pending: (*39) 26 A.Ltt. 1939 A1I.97(F.B.), 
Expl (’38) 25 A. I. R. 1938 Oudh 169; 1938 R. D. 
349 and (‘36) 23 A. I. R. 1936 Nag. 145, Bel. on. 

[P 352 C 2; P 353 C 1] 

M. Wasim and Ali Hasan — tor Appellant. 

P. N. Chaudhri — tor Respondent. 

JUDGMENT.—These three appeals arc connec¬ 
ted and we propose to decide them by one judgment. 
Mt. Putta Devi is the respondent in all the three 
appeals. The appellant in Appeal No. 17 is Chandra 
Bhushan, the appellant in Appeal No. 18 is Sat 
Narain and the appellant in Appeal No. 19 is Ram 
Shankar. These three appellants are the step-sons 
of Mt. Putta Devi. She brought a Suit No. 38 of 
1933 in the Court of the Civil Judge, Unao, against 
these three appellants and one Rameshwar Prasad 
claiming a one-fifth share in certain property on the 
allegation that her sons had partitioned it among 
themselves without giving her her share. In the 
alternative she claimed Rs. 600 arrears of mainten¬ 
ance for one year and a decree for future mainten¬ 
ance at the rate of Rs. 600 a year. She was unable 
to pay the court-fees for the partition of her share 
but was given a decree for past and future mainten¬ 
ance and a charge of that maintenance was declared 
on the property in suit. The three defendants op- 
pealed to the Chief Court which by its or ^ er d * te< 
5th May 1936, maintained the judgment of the first 
Court with this variation only that each son was 
made liable to pay future maintenance at the rate of 
Rs. 12-8-0 per month. Sat Narain applied underS.4, 
Encumbered Estates Act, in Unao on 28tb October 
1936, and Chandra Bhushan and Bam Shanker ap¬ 
plied on 24th October 1936, in Cawnpur. Mt. Putta 
Devi put in three applications for execution against 
each of the appellants on 4th January 19o9, in the 
Court of the Civil Judge, Unao. claiming a certain 
amount against each of the appellants on account of 
the maintenance decree and future maintenance 
which had accrued under the decree upto 1 st De- 
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had applied under the Encumbered Estates Act and 

R„m n e <?i? C T 3 C ° U 'f be under S 7 

oK f Shanke r and Chandra Bhushan further 
objected that the decree-holder had put in a claim 
before the Special Judge claiming the amount duo 
to her and therefore she could not 
execution. 


apply for 

“ r^!£ nded on behalf of the decree-holder, 
Mst. Putta Devi, that S. 7 did not apply because the 
money due to her was not a debt as defined in the 
Encumbered Estates Act. The learned Civil Judge 
field that the money due to Mt. Putta Devi was not 
a debt and so the provisions of the Encumbered 
Estates Act were no bar to the application for execu¬ 
tion. He ordered a receiver to be appointed in res¬ 
pect of certain property for the realization of the 
decree-holder's money. It is contended in all the 
three appeals that the view of law taken by tho 
learned Civil Judge that the money due on account 
of maintenance was not a debt is erroneous. We 
have therefore to determine whether a decree for 
past and future maintenance, is a debt within tho 
meaning of the Encumbered Estates Act. S. 7 of 
the Act provides : 

"When the Collector has passed an order under 
S. 6, the following consequences shall ensae 

(a) all proceedings pending at the date of the said 
order in any civil or revenao Coart in the United 
Provinces in respect of any public or private debt to 
which the landlord is subject shall be stayed .. .. 
and no fresh process in execution shall, except as 
hereinafter be provided, be issued." 

Sub-section (3) of the section further provides : 

“After the passing of the order under S. 6 ... no 
decree obtained on the basis of any private debt 
incurred after the passing of the order under S. 6 
shall be executed against any of tho landlord’s pro¬ 
prietary rights in land . . 

The word 'debt' is defined in S. 2, cl. (a). It runs 
as follows : 

“In this Act unless there is anything repugnant 
in tho subject or context, 'debt' includes any pecu¬ 
niary liability except a liability for unliquidated 
damages." 

The decree for past maintenance as well as for 
future Is for a certain amount and so it canoot be 
said that the liability of tho appellants is for un¬ 
liquidated damages. The definition of 'debt' in our 
opinion is very wide and includes any pecuniary 
liability. A liability to pay maintenance is also a 
pecuniary liability. The learned Civil Judge has 
relied on 1939 O. W.N. 94> a case decided by a Full 
Bench of the Allahabad High Court. The learned 
counsel for the appellants has argued that that case 
has not been correctly decided. We need not decide 
whether that case has been rightly decided or not 
because in our opinion it is distinguishable from 
tbo present one. In that case a joint family pro¬ 
perty had been partitioned and certain payments 
were directed to be made in the partition decree by 
one coparcener to another. It was field that -the 
liability of ono coparcener to another wa3 noia 
debt. It was observed that the money du ® a r ?P r ®; 
seated his share. In the present thocla mol 
Mt. Putta Devi for her share was d ^^ r i ' 1 i t n C ? h : 
not therefore be said that she was a eo.harer in the 

1. (-39) 26 A. I. R. 1939 All. 97 : l 791 -^. 856 ^ 
r V x> MQ391 All 131 : 1939 A. L. J. 13 • 
O.W.N. 94 (F. B.), Shiva Prasad v. Gokul Chand. 
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property on the date the decree' for maintenance 
was passed in her favour. The owners of the pro- 
perty were her song aod she was entitled only to 
maintenance from them. It was observed by the 
Allahabad High Court in the case referred to above 
that the intention of the Act was to give assistance 
and relief to estates which are encumbered, or in 
other words estates on which the owners nave to 
nay debts or where debt is a liability on the pro¬ 
perty. They thought that the money due to one co¬ 
sharer was a part of the estate but it cannot be so 
held here in our opinion. The estate belonged to 
the owners only and they were under a liability to 
pay maintenance to their 6tep mother. The learned 
Civil Judge appears to be under the impression that 
to create a debt there must be lending and borrow, 
ing. We do not agree with him. It was held in 
1938 0. W. N. 7222 that the word debt in S. 7, 
U. P. Encumbered Estates Act, does not connote a 
contract aod the words 'any pecuniary liability’ are 
wide enough to include not only the costs payable 
by the decree but also mesne profits claimed and 
awarded. It was held in 1938 R. D. 349 3 by the 
members of the Board of Revenue that the liability 
to pay compensation awarded in a partition case is 
in the nature of a private debt within the meaning 
of the Encumbered Estates Act. In A. I. R. 1936 
Nag. 145* it was held that any liability for cash 
payment on account of net cash and compensation 
for equalisation of shares under a partition decree 
is a debt within the meaning of the Debt Concilia¬ 
tion Act. The word ‘debt* as defined in that Act 
included all liabilities owing to a creditor in cash 
or kind. These cases appear to be in conflict with 
.the Allahabad view but in our opinion as stated 
above, this case is distinguishable. We are of opi¬ 
nion that the word 'debt* as defined in the Encum- 
jbered Estates Act includes arrears of maintenance 
and liability to pay future maintenance. We are of 
'opinion that under S. 7, Encumbered Estates Act, 
Bit. Putta Devi was not entitled to execute the 
'decree as long as the Encumbered Estates Act pro¬ 
ceedings are pending. 

It is argued that Putta Devi has obtained a 
decree in the Court of the Special Judge in proceed¬ 
ings under the Encumbered Estates Act, and 60 all 
her rights are barred nnder S. 18. That decree is 
not before us and so we do not decide that point 
and it is also onneceasary to deoide it in view of 
our decision on the first point. We therefore allow 
all the threo appeal with oosts and hold that Mt. 
Putta Devi the respondent is not entitled to oxeoute 
her decrees as long as the Encumbered Estates Act 
proceedings are pending. The applications for exe¬ 
cution made by her are dismissed with costs. 

K.S./R.K. Appeals allowed . 

2. (’38) 25 A. I. R. 1938 Oudh 169: 175 I. C. 169: 
1938 0. W. N. 722 : 14 Luck. 106, Badri Das 
v. Birendra Biki;am Singh. 

3. (’38) 1938 R.D. 349, Chaman Lai v. Aflatoon. 

4. (’36) 23 A. I. R. 1936 Nag. 145: 165 I. C. 412: 
I.L.R. (1937) Nag. 76, Pannalal v. Baijnath. 
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AGARWAL AND MaDELEY JJ. 

Abdul Moeed — Creditor — Appellant 

t v * _ 

Lai Astbhuja Prasad Singh and others 

— Respondents . 

Miso. Appeal No. 80 of 1989, Decided on 6th 
Alftroh 1942, for revision of order of Civil Judge, 
Rae Bareli, D/- 9th September 1939. 
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P. Encumbered Estates Act (25 of 1934), 


S. 45 — AH creditors made parties to applica¬ 
tion lor review by one of creditors — Order 
regarding court-fee on such application -- in 
appeal therefrom by such creditor, aU creditors 
are necessary parties. 

Where all the creditors were impleaded by one of 
the creditors in his application for review and an 
order is passed regarding court.fee and Buch creditor 
files an appeal from such order, all the creditors 
are necessary parties and must be impleaded and if 
they are not impleaded, the appeal should be dis¬ 
missed : Case law referred. [P 353 C2;P 354 C 1] 

C. P. C. — 

(’40)*Chitaley 0. 41, R. 20, N. 10, Pt. 3. 

Akhtar Husain — for Appellant. 

B. P. Misra — for Respondents. 

Govemment-Advocate — for the CrowD. 

JUDGMENT_This is an appeal under S. 6 A, 

Coorts-fee3 Act. The respondents applied under 
S. 9, Encumbered Estates Act. The present appel- 
lant Abdul Moeed put forward his claim under S. 9 
claiming a certain amount. A compromise decree 
was subsequently passed in favour of the appellant. 
The appellant then put in an application that the 
compromise decree be vacated and his claim be 
heard on the merits. The Special Judge ordered 
that the application was for review and ought to 
have been properly stamped and court-fee paid. 
This order was passed on the report of the Munsa- 
rim that half of the ad valorem court-fee was re¬ 
quired whereas the appellant had paid a court-fee 
of Re. 0-12-0 only. The Special Judge allowed three 
weeks time to make up the deficiency failing which 
the application was to be dismissed. The creditor 
has come up in appeal against this order. 

A preliminary objection has been taken on behalf 
of the respondents and the Government-Advocate 
that &9 the appellant has not impleaded the other 
creditors the appeal is bound to fail. All the credi- 
tors were impleaded by tho present appellant in hi9 
application for review. The question for considera¬ 
tion is whether the appeal fails by reason of all the 
creditors not being made parties to this appeal. It 
has been held in several cases in this Court that in 
an appeal under S. 45, Encumbered Estates Act, 
omission to implead some of the creditors who were 
originally impleaded as parties to tho application is 
a fatal defect : vide 1941 O.W.N. 998,1 1941 
O.W.N. 11153 and 1941 O.W.N. 1381.3 Tho appel- 
lant claims a much larger amount than has been 
awarded to him under the compromise. If he suc¬ 
ceeds in his application for review and then gets a 
decree for a larger amount, tho other creditors can 
be prejudiced. If the property is not sufficient they 
will proportionately get a lesser amount. They are 
therefore interested in this application for review 
also and can be prejudiced by tho order passed on 
it. They can say that the appellant ought not to be 
hoard unless he pays the necessary court-fee. Re¬ 
liance is placed on two cases by the learned oounsei 

1. (’41) 28 A.I.R. 1941 Oudh 680 : 195 1.0. 761 : 

1941 0. W. N. 998, Rameshwar v. Ajodhia 

Prasad. 




0. 482 : 
v. Sarju 


2. (*42) 29 A.I.R. 1942 Oudh 16 : 196 I. 

1941 O.W.N. 1115, Bishunath Prasad 
Saran Tewari. 

3. (*42) 29 A.I.R. 1942 Oudh 199 ; 198 I.C. 775 : 
1941 O.W.N. 1881, Jitendra Singh v. Alliance 
Bank, of Simla Ltd. 
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for the appellant : First Appeal No. 62 of 1939* and 
a 1942 O.W.N. 127.6 

In the former case the debtors were the appel¬ 
lants and they wanted reduction of the amount 
awarded to the respondent who was one of the cre¬ 
ditors. In that case had the appeal succeeded, the 
other creditors would have been benefited and they 
would not have been prejudiced in any way. In the 
other case, the appeal was by one of the creditors 
and the ground taken by him in appeal was that 
some property should have been considered to be 
of the applicants debtors. In that case also the 
other creditors could not have been prejudicially 
affected by the result of the appeal. There can be 
two inconsistent orders if this appeal succeeds (1) 
against the creditors who have not appealed that 
ad valorem court-fee ought to be paid; (2) against the 
respondents that the court fee paid is sufficient. We 
l> are of opinion that in the present appeal all the 
creditors were necessary parties and as they have 
not been impleaded, the appeal must fail. We allow 
the preliminary objection and dismiss the appeal 
with costs. 


A. I. R. 


K.S./R.K. 


Appeal dismissed. 


4. Reported in (’42) 29 A. I. R. 1942 Oudh 332 : 
200 1. C. 164 : 1942 O. W. N. 202, Mt. Khurshed 
Taj Regain v. Sheikh Abdul Halim. 

5. (’42) 29 A.I.R. 1942 Oudh 313 : 199 I. C. 808 : 
1942 O.W.N. 127, Har Narain Prasad v. Ashiq 
Husain. 
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Bennett and Ghulam Hasan JJ. 

C Mt. Sukh Rani and another — 

Defendants—Appellants 

v. 

Gajraj Singh and others — 

Plaintiffs—Respondents. 

Second Appeal No. 103 of 1938, Decided on 9th 
March 1942, against order of Dist. Judge, Bara- 
banki, D/- 22nd January 1938. 

(a) Res judicata — Constructive — Principle 
does not depend on convenience oi parties about 
taking certain pleas. 

The principles of res judicata are not dependent 
on convenience of parties about taking certain pleas. 
The Court has to see whether a certain plea, it 
taken, would have defeated the suit as brought and 
, if it finds that there was any such plea which was 
'' not taken one must hold thanthat plea ® u 8 ht 
have been taken and that it could n ° l . ^‘ ake °‘ “ 
subsequent suit. When a pla.nt.fi claims an estate, 
and the defendant being in possession, ^ists that 
claim, be is bound to resist it upon ell the grounds 
that it is possible for him, according to bis know 
ledge, then to bring forward : 11 M.LA.J0 (P.C.h 
Foil. 


[P 536 C 1, 2] 

SoTb&tSy. S. 11. N. 35 Pts.l and 2; N. 39 

(ifr Malta %age 47 Note : "Matter construe- 
tively in issue" and Page 49, Illustration -. 

(b) Res judicata — Decision on basis of facts 
admittedly both parties operates as res judicata. 

Where in a prior suit there was no issue or dec.- 
sion on a certain point because both partis admitted 
it, and a decree was passed on the ooting ol the 
facts admitted by all the parties, in such cases res 


judicata by reason of the prior decision extends not 
merely to the actual decision or finding in the case c 
but to the common basis or facts accepted by both 
parties which are incorporated in and made the 
foundation of the judgment and decree in the ca*e • 
(’32) 19 A.I.R. 1932 Mad. 519, Foil. [P 356 C l" 2] 

G. P. C _ • J 

( 40) Chitaley, S. 11, Notes 12 and 114. 

(’41) Mulla, Page 40 Note: "Matter directly and 
substantially in issue." Page 84 Note: "Consent 
decree and estoppel." 

Niamatullah and Zahur Ahmad — 

for Appellants. 

M. Wasim, P. L. Varma and Ram Krishna — 
for Respondents 1-3, 2 and 3, respectively. 

Guardian of Respondent 4 in person. 

JUDGMENT.—This second civil appeal arises 
out of a suit brought by reversioners to recover pos- , 
session of a share of 121 bighas 10 biswas in what ' 
was formerly patti Ganga Din Singh, but which now 
corresponds to the entire mabal Bhikham Singh of 
village Khasparya. The property was sold by two 
widows, Mt. Bboila and Mt. Radba, on 1st July 
1876, toGanesb SiDgh, father-in-law of the first and 
father of the second defendant. The suit was decreed 
by the learned Assistant Civil Judge in favour of 
three out of the six plaintids, and the learned Dis¬ 
trict Judge of Barabanki upheld the decree in first 
appeal. The defendants have preferred a second 
nppe&l. Mt. Bhoila was the widow of a man named 
Bhikari Singh. The date of his death is not known, 
but it must have been in or before the year 1874. 
Mt. Bhoila herself died in 1877. Mt. Radha was 
the widow of a man Darned Ganga Din SiDgh, who 
died issueless either in 1874 or in 1875, sometime 
after the death of Bhikari Singh. Mt. Radha sur- <7 
vived until 18th December 1934. Bhikari Singh 
and Ganga Din Singh were first cousins and they 
bad two other first cousins named Mowa Singh and 
Baryar Singh. The pedigree is shown below : 

DEBI SINGH 

I _ 

I 


I 


Chet 

Singh 


I I 

Amar Ahlad 

Singh Singh 

I I I 

Baryar Bhikari Ganga Din 
Singh Singh Singh. 


Dal ip Amrit 
Singh • Singh 
(died I 

issueless) Mewa 
Singh 

It is not disputed that the family was originally 
a joint Hindu family, and that Baryar Singh sepa¬ 
rated from the other members and took his share 
of the joint family property some time before 1874. 
Nor is it disputed that the shares of the three other 
members of the family, Mewa Singh, Bhikari Singh 
and Ganga Din Singh in the remaining property 
were recorded as beiDg one-third each. Nevertheless, ^ 
it was alleged in the plaint that they remained 
joint, and that GaDga Din Smgh obtained the 
whole share of 121 bigbos 10 biswas ini suit b, 
survivorship. Mewa Singh and Bhikari Smgh bav- 
iDg predeceased him and leavmg no issue, it lias, 
however, been found ns a fact that they serrated, 
in which case Ganga Din Singh could not taw ob¬ 
tained the property by survivorship, 
have obtained the whole of it by succession for h. 

brother Baryar Singh survived him. We do not 

know the date of Mewa Singh a death and t pa 

ties are not in agreement on the 

Singh applied to have the en^ In » : 

iSLZ JVrrdta 
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occurred very shortly after that ° f 

if not before. His share was eventually recorded in 

the names of Mt. Bhoila and Mt. Radha. 

Bbikari Singh’s one-third share was recorded in 
the name of bis widow, Mt. Bhoila, but the plain¬ 
tiffs’ case was that this was done only ° r her “°i 
solution. Had the family been joint at the date of 
Bbikari Singh’s death h.s share should have 
devolved on Mewa Singh and Ganga Din Singh. It 
eventually came with the 

in the names of the two widows Mt. Bhoila and 
Mt. Radba, though a note was rnade in 1879.jvben 
at a revenue partition a cbitthi to 
prepared, that Ganesh Singh was 
the whole share of 121 bigbas 10 biswas. 

Mt. Bhoila was concerned the entry 
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-tat. in her M»r> 

(h - 1D the SU,t ° f 'legally 6 entitled and does 


effect was 
vendee of 
So fnr as 
made in 1879 


was meaningless, as she had died two years before. 

At the time of the sale on 1st July 1870, however, 
the whole property would appear to have been en. 
tered 'in the Dames of the two widows. 

There is reason to think that Ganga Dm Singh 
considered himself entitled to the whole property 
upon the death of his cousins Mewa Singh and 
Bhikari Singh, for on 21st July 1874 he executed 
a mortgage in which it is recited that he is in 
enjoyment of the whole area. The District Judge 
has referred to this mortgage as a mortgage of the 
entire area of 121 bighas 10 biswas, but actually it 
was a mortgage of only some 8 bighas. This does 
not, however, affect the view taken by the District 
Judge so far as it is based on the fact that Ganga 
Din Singh professed to own the entire area. Another 
reason for thinking that Mt. Bhoila's name was 
only entered for her consolation is that upon her 
death Mt. Radha's name was entered for the entire 
share. 

But the main reason for this belief is that when 
a declaratory suit was brought by reversioners in 
1879 contesting the sale deed of 1st October 1876 
Mt. Bhoila was hardly referred to, although she 
had been a party to the 6alc, and that if she had 
been a necessary party other considerations — such 
as are now pot forward — would have arisen. The 
suggestion of the respondents is that she was not 
regarded by anyono as a necessary party; her hus¬ 
band was a member of a joint Hindu family and 
his cousin Ganga Din Singh had sucoeeded to his 
property by survivorship (as also to the property of 
Mewa Singh); his one third share had merely been 
recorded in her name for consolation; she was only 
entitled to maintenance. She joined in the sale deed, 
it is alleged, merely to satisfy the vendee, as the 
property was recorded jointly in her name and that 
of Mt. Radha. 

The suit of 1879 wa3 brought by no less than 21 
persons. Baryar Singh’s name appears in the plaint 
as a plaintiff, but the plaint was not signed by him. 
It is said that he was wanted for dacoity and mur¬ 
der and was absconding. He was the nearest rever¬ 
sioner and as suoh the only person ordinarily 
entitled to sue. One of the questions raised in the 
c&Be was whether the other reversioners could sue, 
It was held that in his absence the next reversioners 
coaid sue. The only other question considered was 
whether there was legal necessity for the sale. This 
question was considered pnrely with regard to Mt. 
R&dha, no reference being made to Mt. Bhoil&'s 
reasons for selling. The question was answered in 
the negative and a declaration was granted to the 
effect that the sale would be valid only for Mt. 
B&dha’s lifetime. 

The case of the appellants is based on the finding 
of the Court below that the cousins were all sepa¬ 
rate in which case Mt. Bhoila succeeded to a widow's 


the decree in 

to which Mt. Radha was --o~ - . 101 

bighasTo'biswasf’^The plaintiffs’ case was that the 

rights of the widows may have been. The finding of 
the District Judge that Mewa Singh, Bhibari Smgh 
and Ganga Din Singh were separate is based upm ft 
statement of one of the plaiotifls. Durga Bakhsh 
Singh, who giving evidence in 19d6, deposed to this 
effect. As he wa3 only 40 years old then he had 
clearlv no personal knowledge and the statement 
could ODly he hearsay. More important, we think, 
are the entries of shares in tfie revenue records, 
against which however we have to put the conduct 
of the parties in treating the property as joint family ^ 

Pf But it is not necessary for us to dissent from the 
findiDg of the lower appellate Court on this point, 
as after full consideration of the arguments put for¬ 
ward by the learned counsel on each side we are of 
opinion that the Courts below rightly decided that 
the suit must succeed because the decision in the 
previous suit operates os res judicata and affects the 
whole property. The suit of 1879 was dismissed by 
the trial Court, but decreed in first appeal by the 
District Judge. This decree was upheld by the Court 
of the Judicial Commissioner. The property was 
sold for Rs. 800 and the Distriot Judge observed 
that no actual necessity for raising so largo a sum 
had been made out. He made no reference to Mt. 
Bhoila's share in the transaction, nor was there any 
suggestion that her reason for selling the property 
had also to be considered. The Judicial Commis- 
sioner thought that further inquiry should bo made * 
on the point of necessity. His order remanding the 
case for such inquiry did not refer to either widow 
by name. The trial Court found after taking further 
evidence that the vendee had taken advantage of 
his relations with Mt. Radha, who was a young 
widow, and had induced her to execute a sale deed 
for which no necessity existed. Again, we find no 
reference at all to Mt. Bhoila, who was an old 
woman at the time of the sale. The Judicial Com¬ 
missioner accepted this finding and upheld the 
decree. 

Stress bos been laid by tho learned counsel for 
tho appellant on the words used by the District 
Judge granting a declaratory decree to the effect 
that Mt. R&dha’s transfer to Ganesh Singh will 
have effect for her lifetimo only. It is argued that 
thi9 decree is operative only in respect of suoh por- J 
tiou of the property as Mt. Radha may bo held to 
have been entitled to possess as a Hindu widow, 
and that it cannot affect any other property. But 
the suit was brought to set aside tho sale of the 
whole sharo of 121 bighas 10 biswas and we cannot 
doubt that both tho Courts and the parties under¬ 
stood the decree to govern the sale as a whole. 
Different considerations would havo arisen had the 
suggestions which have now been put forward been 
present to tho minds of any of the parties to tho 
suit. As the lower appellate Court has observed; 

"The defendant could very well have objected to 
the suit on the ground that two-thirds of the pro¬ 
perty or at least half of the property did not bolong 
to Mt. Radha nor was it transferred by Mt, Radha 
as a widow of Ganga Din, and that a widow of 
another cosharer namely Mt. Bhoila, had joined In 
the transfer and that to that extent &t least tho 
declaratory decree was not maintainable as Mt. 
Bhoila was dead." 



to the argu- 


m 
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The District Judge then referred 
ments given in reply. He said : 

“The appellant’s learned counsel contended 1U 
reply that it was not necessary to take those pleas, 
though they could have been taken, first because it 
would have invited a suit for possession the very 
next day, and secondly, because if plaintiffs were 
allowed to prosecute their declaratory case to the 
finish and had brought after that a suit for posses- 
sion, a plea would have been opened to defendants 
that the suit was barred by the principles of 0. 2. 
R. 2, Civil P. C. It was also argued by the learned 
counsel for the appellants that the operative part 
of the judgment of the District Judge did not say 
whether it was to apply to the whole of the property 
in suit or only to that portion which Mt. Radha 
should have been considered to have transferred as 
a Hindu widow. I do not subscribe at all to the last 
argument. The suit was respecting the entire pro¬ 
perty transferred by the sale deed dated 1st July 
1876, and the orders given in suits, unless there 
was some reservation in them, should be considered 
as applying to the entire property in the suit. With 
respect to the first mentioned argument of the 
learned counsel for the appellants I would say that 
principles of res judicata were not dependent on 
convenience of parties about taking certain pleas. 
We have to see whether a certain plea, if taken, 
would have defeated the suit as brought and if we 
find that there was any such plea which was not 
taken one mu6t hold that that plea ought to have 
been taken and that it could not be taken in a 
subsequent suit. Here it was incumbent on Ganesh 
Singh to take the plea that a major portion of the 
property in suit was not transferred to him by 
Mt. Radha as a Hindu widow and that the suit was 
bad at its very inception respecting that portion of 
the property. He accepted the allegation of the 
plaintiffs that the entire property in suit belonged 
to Ganga Din and that it was transferred by his 
widow as such. It was for this that no issues on this 
point were raised any where during the litigation.” 

We have listened to lengthy arguments on the 
question whether the principle of res judicata does 
or does not apply in this case, with special refer¬ 
ence to the provision in S. 11, Civil P. C., that 
no Court shall try any suit or issue in which the 
matter directly and substantially in issue has been 
directly and substantially in issue in a former suit 
between the same parties, and to Explanations III 
and IV, which read as follows : 

"Explanation III _The matter above referred 

to must in the former suit have been alleged by one 
party and either denied or admitted, expressly or 
impliedly, by the other." 

“Explanation IV. — Any matter which might 
and ought to have been made ground of defence or 
attack in such former suit shall be deemed to have 
been a matter directly and substantially in issue in 
such suit." 

With regard to Explanation III we . we ™ 
by the learned counsel for the respondents to A.I.B. 
1932 Mad. 5191 in which it was held thatwhere 
in a prior suit there was no issue or decision on a 

certain point because botb part.es admitted it. and 

a decree was passed on the footing of the facts 
admitted by all the parties, in such casesi res judi¬ 
cata by reason of the prior decision extends not 
merely to the actual decision or finding in the case 
but to the common basis or facts accepted by both 
part ies which are incorporated m and made th e 

1. (’32) 19 A. I. B. 1932 Mad. 519 : 139 I. C. 761, 
Sundararajamma v. Ramalu Chetty. 


Sahdeo Singh v. Emperor « f 0 

I, K. 

foundation of the judgment and decree in the case 

H M 'I 66 * E , Ipla ° ati °P IV referred^) 

8 , Jt where il was observed bv 
their Lordships of the Privy Council : 7 

‘‘When a plaintiff claims an estate, and the de¬ 
fendant being m possession, resists that claim he 
is bound to resist it upon all the grounds that it is 
possible for him, according to his knowledge, then 
to bring forward." ° 

We oonsider that these dicta apply fully to the 
present case. We are clearly of opinion that the 
suit and decree of 1879 related to the transfer of 
the whole of the property now in suit, and not 
merely to a portion of it, and that if the vendee 
had wished to dispute Mt. Radha’s title as a Hindu 
widow in the entire share at the time of the sale 
and to put forward a defence based on the fact that 
Mt. Bhoila was a co-vendor he should have done so 
in that suit. We agree, therefore, that the defence 
in the present suit is barred by S. 11, Civil P. C., 
and we dismiss this appeal with C03ts. 

K.S./R.K. _ Appeal d ismissed. 

271*66) 11 M. I. A. 50 : 10 W. R. 1 : 2 Sar. 212 
(P. C.), Srimut Rajah Moottoo Vijaya Raganadha 
Bodha Gooroosawmy Periya Odaya Taver v. 
Katma Natchiar. 


[P 857 C 2] 


Oudh 49, Rel. on. 

(^iKhUalTy, S. 118, Note 11; S. 439, Note 22, 

['Sulk. Page 2«, Note 276; Page 1435, Note 

1210. 
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Agarwal J. 

Sahdeo Singh — Accused — Applicant 

v. 

Emperor . 

Criminal Revn. No. 151 of 1941, Decided on 9th 
December 1941, for revision of order of Sess. Judge, 
Fyzabad, D/- 2nd August 1941. 

(a) Criminal P. C. (1898), S. 110—Witnesses 
deposing to general reputation of person pro¬ 
ceeded against under section 110 need not be 
residents of same village—Stranger can depose 
—Fact that there was case under S. 107, Crimi¬ 
nal P.C., between people of village of witnesses 
and people of accused's village is no reason for 
disbelieving witnesses. 

It is not necessary that the witnesses who speak 
to the general reputation of a person proceeded 
against under S. 110 must be residents of the same 
place. A stranger can find out what the general re- 
pute of a person is and he is competent to testify to 
that effect : ('38) 25 A.I.R. 1938 Mad. 591, Rel. on. 

(P 357 C 2] 

The fact that there was a case under 8. 107, Cri¬ 
minal P. C., between the people of the village to 
which the witnesses belonged and the people of the 
village where the person proceeded against lived is 
no reason for disbelieving the witnesses. [P 357 C 2J 

Cr. P. C. — 

('41) Chitaley, S. 117, Note 7. Pt. 24c. 

(’41) Mitra, Page 238 Note 272. 

(b) Criminal P. C. (1898), Ss. 439 and 110 — 

Opinion of Court of first instance as to suffi¬ 
ciency or otherwise of evidence will not be 
questioned in revision. . 

The opinion of the Court of first instance in res- 
pect of sufficiency or insufficiency of evidence will 
not be questioned in revision: ( 25) 12 A. I. B. 1 


h 


C 
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(c) Criminal P. C. (1898), Ss. 110 and 439 - 
Case under S. 110 — Revision — Duty of High 

Court. . 

The High Court ia not a Court of appeal in a case 
under S. 110. The duty of the High Court is not to 
weigh the evidence given on behalf of one side or 
the other but only to see whether the Court below had 
approached the consideration of the case in a fair 
way having regard to the interests not only °f the 
prosecution but also of the accused : (*25) 12 A.I.R. 
1925 Oudh 473, Bel. on. ( p 357 C 2) 

Cr P C — 

(’41) Chitaley, S.llS.Note 11 Pt.4; S.439Note 22. 

(’41) Mitra, Page 244, Note 276. 

(d) Criminal P. C. (1898), Sec. 110 — Court 
ought to consider weight of evidence and not 
number of witnesses. 

In cases under S. 110 the accused is not entitled 
to an acquittal because the defence witnesses were 
as numerous or more numerous than the prosecu¬ 
tion witnesses. It is the weight of the evidence and 
not the number of witnesses which the Court has 
to consider : (’25) 12 A. I. R. 1925 Oudh 473. Bel. 
on. (P 357 C 2] 

Cr. P. C. — 

(’41) Chitaley, S. 117, Note 7, Pt. 34. 

(’41) Mitra, Page 242, Note 273. 

(e) Criminal P. C. (1898), S. 110 (1)—Person 
beating and threatening people is dangerous 
character within S. 110. 

A person who threatens and beat9 people can cer¬ 
tainly be called a desperate and dangerous charac¬ 
ter : (’31) 18 A. I. R. 1931 All. 437 and (’38) 25 
A. I. R. 1938 Mad. 35, Disting. [P 358 C 1) 

Cr. P. C._ 

(’41) Chitaley, S. 110, Note 15. 

(’41) Mitra, Page 231, Note 263. 

Ali Zaheer — tor Applicant. 

Nasirullah Beg , Assistant Government-Advocate 

— for the Crown. 

ORDER. ~~ This is a revision application under 
8. 439, Criminal P. C. The applicant Sahdeo Singh 
was bound down under S. 110, Criminal P. C. ( and 
ft9ked to execute a personal bond of Rs. 200 with 
two sureties of like amount to be of good behaviour 
for a period of one year and in default to undergo 
one year's rigorous imprisonment, by tho Sub-Divi¬ 
sional Magistrate of Tanda. This order was upheld 
in appeal by the Sessions Judge of Fyzabad. A 
notice was served on the applicant under S. 112, 
Criminal P. 0., that he was a habitual thief and 
house-breaker and so dangerous and desperate as to 
render his being at large without security hazardous 
to tho community. The learned Magistrate did not 
find the applicant to be a habitual thief and burglar 
but he found that he was so desperate and danger¬ 
ous that his being at largo was hazardous to tho 
community. Tho learned Magistrate had discarded 
the evidence of the applicant but the learned Judge 
thought that there was no good reason to ignore it 
altogether but considering the fact that the prose- 
oution evidence was supported by some reports 
against the applicant he thought it more reliable 
than that of the applicant. The learned Judge on 
these grounds confirmed the order of the learned 
Magistrate. The learned counsel for the applicant 
has argued that there were thirty-three prosecution 
witnesses who deposed against the character of the 
applicant but there are forty-two witnesses on his 
behalf and his witnesses were more reliable. He 
argued that the prosecution did not examine any 
witness of the village in which the aocused lived 
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but the applicant could produce eleven witnesses of 
the same village. He could also produce witnesses 
who were named by the prosecution and that the 
witnesses examined by the applicant lived nearer to 
the applicant’s village than those produced by the 
prosecution. The evidence of witnesses of other vil¬ 
lages is certainly admissible in evidence. It was! 
held in A. I. R. 1938 Mad. 5911 that it is not neces¬ 
sary that the witnesses who speak to the general 
reputation of a person must be residents of thesamej 
place and a stranger could find out what the general 
repute of a person is and he is competent to testify 
to that effect. 

It was held in A. I. R. 1925 Oudh 49 2 that the 
opinion of the Court of first instance in respect of 
sufficiency or insufficiency of evidence will not be) 
questioned in revision. It was also held in A. I. R. 
1925 Oudh 473 5 that the High Court is not a Court 
of appeal in a case under Sec. 110, Criminal P. C., 
and the duty of the High Court is not to weigh the 
evidence given on behalf of one side or tho other 
but only to see whether the Court below had appro¬ 
ached the consideration of the case in a fair way 
having regard to the interests not only of the prose¬ 
cution but also of the accused. It was also held that 
the accused was not entitled to an aoquittal in such 
cases because tho defence witnesses wore as nume- 
rous or more numerous than the prosecution witnes¬ 
ses but it was the weight of the evidence and not 
the number of witnesses which’ the Court has to 
consider. The learned District Judge was quite 
justified in holding the prosecution evidence to be 
more reliable than that of the applicant after consi¬ 
dering the oral evidence and the reports made 
against the applicant. There were four reports 
under S. 323 from 4th February 1940 to 23rd 
February 1940. The allegations made against tho 
applicant in these reports have been believed by tho 
learned Judge and there is no reason for mo to 
differ from him. There is also a fifth report of 
threat. The first report was made by one Raj Bali, 
Secretary of the Gramsudhar Panohayat of village 
Rajapur. His complaint was that tho accused abas¬ 
ed and beat him because he asked one Mahadeo to 
remove the rubbish from his door. It is said that 
this Raj Bali was fined in a case but tho learned 
Judge could believe him even then. Then it is said 
that there was a case undor S. 107, Criminal P. G., 
between the people of Pokarbita a hamlet of Raja¬ 
pur and the people of Dharupur where the accused 
lives. That is no reason to disbelieve the witnesses. 
The oral ovidenoe and these reports show that the 
accused is so desperate and dangerous that his be¬ 
ing at large is hazardous to the community. 

Reliance is also placed on some cases on behalf of 
the applicant. One of these cases 19 A. I. R. 1931 
All. 437.4 The facts found against tho aooused in 
that caso were quite different. It was found that he 
was quarrelsome, had objected to an order of the 
Munioipal Board and had threatened the members 
of the Board. It was alBo found that ho threw brloka 
into other people’s houses. It was held that these 
facts did not make him a dangerous or desperate 

1. (’38) 25 A.I.R. 1938 Mad. 591: 177 I.O. 586: 89 
Cr.L.J. 898 : I.L.R. (1938) Mad. 720, In re Peme 
Maila Rai. 

2. (’25) 12 A.I.R. 1925 Oudh 49 : 77 I.O. 802 : 25 
Cr.L.J. 366, Sital Din v. Emperor. 

3. (’25) 12 A.I.R. 1925 Oudh 478: 89 I.O. 147 : 26 

Cr.L.J. 1268: 29 O.C. 44, Kewol KiBhorev. Empe¬ 
ror. ^ 

18 AJ.R. 1931 All. 437 ; 183 I.O. 585 : 82 
Cr.L.J. 1070, Bang! Lai v. Emperor. 
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a cbaracter bQ t b is acta showed that he was some- 
(what iDsane. Here the applicant threatens and beats 
people and can therefore certainly be called a despe¬ 
rate and dangerous character. In A.I.R. 1938 Mad. 
355 the person was found to be an undisciplined 
local dictator but this is not the case here. Consi¬ 
dering the evidence in this case, I am of opinion 
that the accused is a desperate and dangerous 
character and his being at large is hazardous to the 
community. He has rightly been bound down and 
there is no reason to interfere in revision. The ap¬ 
plication is rejected. 

O.N./R.E. Application rejected. 

5. (*88) 25 A.I.R. 19:38 Mad. 35 : 172 I.C. 866 : 39 
Cr.L.J. 230: (1937) 2 M.L.J. 749, In re Rathinam 
Pillai. 


A. I. R. 


6 A. I. R. (29) 1942 Oudh 358 

Bennett and Agarwal JJ. 

Madan Theatres Ltd ., Calcutta — 

Appellant 

v. 

Dinshaw <£ Co. % Bankers Ltd., through 
S . S. Nigam , Official Liquidator , 
Lucknow — Respondents. 

First Appeal No. 108 of 1940, Decided on 17th 
March 1942, against decree of Civil Judge, Luck¬ 
now, D/- 23rd May 1940. 

(a) Civil P. C. (1908), O. 34, Rr. 5 and 4 and 
O. 23, R. 3—0. 34, R. 5 overrides O. 23, R. 3— 
O. 23, R. 3 does not apply to mortgage suit 

c alter preliminary decree — O. 34, R. 5 contem¬ 
plates only payment into Court — Payment or 
adjustment outside Court cannot be recognized 
and no enquiry need be made into it. 

The provisions of O. 34, R. 5 override the general 
provisions of 0.23, R. 3. 0.23, R. 3 does not apply 
to a mortgage suit after the preliminary decree has 
been passed. 0.34, R. 6 recognizes only one method 
of payment, that is payment into Court of the 
amount fixed by a preliminary mortgage decree and 
hence on default of payment into Court within the 
time fixed by the decree the Court is bound on the 
application of the decree-holder to pass a final 
decree for sale. If a payment or adjustment is 
made outside the Court and it is not admitted by tbe 
decree-holder it cannot be recognized and no inquiry 
need be made : ('39) 26 A. I. B. 1939 Lab. 79 ; (19) 
, 6 A. I. B. 1919 Mad. 792 ; (’27) 14 \ A. L B 1927 
d Oudh 275 and (’35) 22 A. I.R.1935 Ondh.313. JM- 
on; Case law discussed. [P 359 C 1,2, P 360 , J 

C. P. C._ 

C40) Ohitalay, 0. 34, B. 5, N. 14, Pt- 12- 

('41) Malta, Page 1082, Pt. (k). 

(b) Interpretation oi statute8- s pecHic provi¬ 
sion ior particular subject overr.des general 
provisions. 

When there is a specific provision for any parti- 
cular subject, it overrides the general ^ 

Q p > Q 0 _ _ 

('40) Chitaley, Pre., N. 7 Pt. 28. 

Govind Dayal — for Appellant. 

S. S. Nigam — for Bespondents. 

JUDGMENT. — This is a first appeal f rom a 
decree of tbe Civil Judge of Lucknow pa^>og a final 
decree for sale against the appellant. The respon¬ 
dents Dinshaw & Co., (Bankers) Ltd., obtained a 


preliminary decree under 0. 34. R. 4, Civil P C 
against the appellant on 30th November 1931 ’ for 6 
the recovery of Rs. 83.359-6-11 and future interest 
The respondent company went into liquidation and 
the Official Liquidator applied on 29th September 
1937 for the decree being made final. The period of 
limitation laid down in tbe preliminary decree for 
redemption of the mortgage was six months. The 
appellant preferred an objection on 21st April 1938. 

It was alleged that the original decree-holder and 
the defendant entered into an agreement in writing 
dated 18th September 1934, whereby tbe defendant 
sold to tbe plaintiff tbe exploitation rights in the 
United Provinces and Delhi of four films for R 3 . 
50,000, that is Rs. 12,500 for each picture and it 
was agreed that the price would be credited to the 
claim in suit, that the defendant also sold to the 
plaintiff the exploitation of the film ‘Anokha Prem’ 
for Rs. 17,500, for which R 3 . 10,000 were paid by / 
the plaintiff and it was agreed that the balance of 
Rs. 7500 would be credited to the plaintiff's dues in 
suit, that the plaintiff took delivery of one of tbo 
four pictures and it wa3 agreed that instead of the 
remaining three pictures specified in the said agree¬ 
ment dated 18th September 1934, the plaintiff 
would purchase from the defendant the all India 
exploitation rights of the picture ‘Yir Kumari’ for 
Rs. 75,000 and it was agreed that after satisfying 
the dues of the plaintiff the balance would be paid 
to the defendant and that the said film in pursu¬ 
ance of the agreement was sold to the plaintiff and 
has been lying ready for delivery on account and at 
the risk of the plaintiff. It was also objected that 
no land of the Tollywood Studio was mortgaged but 
the then structure only of the said studio was 
covered by the said mortgage. g 

The Official Liquidator pleaded ignorance of the 
alleged agreement, dated 18th September 1934, and 
the other adjustments pleaded by tbo judgment- 
debtor. He also pleaded that tbe agreement dated 
18th September 1934, was a nullity and unenforce¬ 
able in law, that the payment due under the decree 
has not been made in the manner laid down in the 
preliminary decree and therefore the defendant was 
estopped from alleging payment which was not 
according to law. The learned Civil Judge framed 
the following issues : 

1. (a) Whether the opposite party can set up the 
agreement alleged to have been entered into between 
the parties before the passing of the preliminary 
decree as an adjustment of the decree? (b) W aether 
the agreement was enforced after the passing of the 
preliminary decree ? If so, its effect ? 

2. Whether an inquiry as to any payments made n 
under the alleged agreement can be made in these 

^*3^Whether the alleged adjustment ^hich has 
not been certified, can be recognized by this Court^ 

4 . (a) Whether the decree has been transferred 
and is the applicant not entitled to apply for a final 
decree ? (b) Is this objection open to the oppose 

Pa 5 . y Whether the application of the assigneeJor 
substitution of his name as decree-holder has been 

dismissed ? If so, its effect ? , . J er 

6. Was the transfer in any case fraudulent unde 

S. 231, Companies Act as alleged . t of 

right to apply. This ob,«*t«on hfl3 

£ tStSSOSSm appeal. The learned 
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Civil Judge decided that the defendant could noteet 
3 up the agreement alleged to have been entered into 
between the parties before the passing of the preli¬ 
minary decree, as an adjustment of the decree, and 
no inquiry as to any payments made under the 
alleged agreement could be made. He also held that 
the alleged adjustment which had not keen certified 
could not be recogDized by the Court. The point 
pressed before us is that the agreement dated lbtn 
September 1934, and the subsequent payments and 
adjustments ought to have been recognized by the 
lower Court under 0. 23, R. 3, Civil P. C. According 
to the allegation of the appellant, the agreement 
was made before the preliminary decree and the 
learned counsel for the appellant stated that after 
the preliminary decree the picture Hamam was 
delivered to the decrce-holdcr and he was entitled 
to a credit of Bs. 12,500 on that account, that he 
b was also entitled to a credit of Rs. 7500 part of the 
price of the film ‘Anokha Prem’sold to the plaintif! 
and that the balance of the decretal amount was 
satisfied by the sale of the picture ‘Vir Kumari.' The 
agreement dated 18th September 1934, was made 
during the pendency of the 9uit and before the 
preliminary decree was passed anditcould not affect 
the preliminary decree. It was not certified in Court. 
The decree dated 30th November 1934. provided 
that the defendant should pay into Court on or 
before 30th May 1935, or any later date upto which 
time for payment may bo extended by the Court, 
the sum of Rs. 83,359-6-11 with future interest at 
6 per cent, per annum and in default of payment, the 
plaintif! may apply to the Court for a final decree 
for sale of the mortgaged property. The decree 
clearly provides that the defendant was to pay tho 
c decretal amount into Court. Admittedly no amount 
was paid into Court and it is 6aid on behalf of the 
decree-holder that under tho terms of the decreo he 
is entitled to a final decreo and the defendant cannot 
plead any adjustment not certified in Court or any 
payment not made into Court. On behalf of the 
appellant reliance is placed on O. 23, R. 3, Civil 
P. C., which runs as follows: 

"Where it is proved to the satisfaction of the Court 
that a suit has been adjusted wholly or in part by 
any lawful agreement or compromise, or where the 
defendant satisfies tho plaintiff in respect of tho 
whole or any part of the subject-matter of tho suit, 
the Court shall order suoh agreement, compromise 
or satisfaction to bo recorded and shall pass a decree 
in accordance therewith so far as it relates to the 
suit.*’ 

Tho point for consideration is whether this rule 
® can apply to a mortgage suit after tho preliminary 
decree has been passed. Wo have stated above that 
the agreement relied upon could not affect the 
decree and the decree provides that a payment could 
bo made into Court only. We are of opinion that 
tho terms of tho decree whioh aro in accordance 
with O, 34, R. 4 dearly provided that only a payment 
made into Court would be recognized. Order 84, R. 5 
sub-r. (3) provides that where payment is not mado 
in accordance with sub-r. (1), the Court shall on an 
application made by the plaintiff in this behalf pass 
a final decree. Sub-rule (1) provides for a payment 
being made into Court. An application for prepara¬ 
tion of a final decreo is made under O. 34, R. 5 and 
so we are of opinion that its provisions should be 
observed and they will override the general provi¬ 
sions of 0.28, R. 8. When tbero is a epecifio provision 
for any particular subject, it overrides the general 
provisions. Tho point In question has been directly 
decided in two cases in this Court. The terms of 
O. 84, R. 7, cl. (o) are similar to O. 34, R. 4, The 


former provides for a preliminary decree in a re- fl 
demption suit and the latter a vdudMty decree 
in a suit for sale. Both provide that the payment 
should be made into Court. It ^as held in A. I. R. 
1927 Oudh 275 1 in a case under 0. 34, R. f,, «• W 
that the Legislature intended that the plaintiff 
should pay the money into Court only and should 
not pay the money out of Court to the defendant. 

It was observed that if the payment was in fact 
made out of Court to the defendant who accepts it 
in satisfaction of his decretal money, then the 
Court could give effect to such an agreement or 
satisfaction under the terms of 0. 23, R. 3, but 
where the payment was not appropriated towards 
the payment of the redemption money, the Court 
was not bound to take evidence for the purpose of 
deciding whether or not there had in fact been any 
adjustment. The fact that the present case is one 
under 0. 34, R. 4 makes absolutely no difference. 

According to this case, there should be no inquiry 
as to whether adjustment has been made or not 
when the other side denies it. The other case in 
1935 O. W. N. 541 2 is on all fours with the present 
case. It was held in that case that where the 
amount of a preliminary decree for sale on foot of a 
mortgage is paid out of Court, the answer to tho 
question whether the payment could bo recognized 
or not, depends upon tho fact whether the payment 
ie admitted by both parties or not, and that if the 
alleged payment out of Court is disputed, the pay¬ 
ment having been made in <5lear disregard of the 
mandatory provision of 0. 34, R. 5, tho Court is 
not bound to embark upon an inquiry on the quos- 
tion whether the alleged payment was in fact mado 
or not. The provisions of 0. 23, R. 3 were consi¬ 
dered and it was observed that they applied only 
when the adjustment or payment is admitted by 
the decree.holder. There is another case, 1935 
O. W. N. 1087. 3 In that case, the payment of the 
mortgage money was certified by the decree-holder 
and therefore, it was treated as an adjustment of 
the suit under 0. 23, R. 3. There was no need for 
any inquiry in that case, as the paymont had been 
certified by the decree-holder. That was a payment 
in Court and it was held that there was very littlo 
distinction between a payment made in Court and a 
payment made into Court. This ruling does not 
help the appellant in our opinion. The view of this 
Court has been that if a payment is mado outside 
Court and it is not admitted by the deoree-holdor, it 
cannot be recognized and no inquiry need be mado. 

Tho Lahore High Court is of tho same opinion. 
In A. I. R. 1932 Lab. 231,4 it was held that where 
a preliminary decree directs the defendant to make 1 
payment into Court the Court shall pass a final 
decree for sale it payment into Court i9 not made 
and the dofendant cannot ask the Court to recog. 
nize any paymont as an adjustment, compromise or 
satisfaction under O. 23, R. 3. Reliance was placed 
in this caso on a Division Benoh ruling of the Chief 
Court of the Punjab in 16 I. 0. 987* in whioh it 

1. (’27) 14 A. I. R. 1927 Oudh 275 : 102 I. 0. 428, 

Tirloki Nath v. Sadhu Ram. 

2. (’35) 22 A. I. R. 1935 Oudh 813 : 155 LO. 231 : 

1985 0. W. N. 541 : 11 Luck. 116, Sewa Ram v. 

Parbhu bayal. 

3. (’86) 23 A. I. R. 1936 Oudh 152 : 158 1. 0. 419 : 

11 Luok. 500 : 1935 0. W. N. 1087, Mazbut Singh 

v. Mt. Indrani. 

4. (*82) 19 A. I. R. 1932 Lah. 281 : 186 I. 0. 782 : 

83 P. L. R. 138, Mt. Durga Devi v. Nand Lai, 

5. (*14) 1 A. I. R. 1914 Lah. 584 : 16 I. 0. 987 : 

12 P. R. 1918 : 276 P. L. R. 1914. Banarasi Das 

v. Nathu Mai. 
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a wss held tbs: where the money is not paid in the 
manner directed by the preliminary decree the 
Conrt Is bound to pass a final decree for sale and 
can recognize no settlement except bv pavment into 
Court. This ruling in A. L B. 1932 Lah. 231* was 
followed in A. L R. 193-5 Lah. lfi$« and both these 
ruiinrs were followed in A. L B. 1939 Lah. 79.7 
The point was discussed fully in the last case and it 
was held that a preliminary decree in a suit for sale 
is a formal adjudication of the rights of the parties 
with reference to the mortgage and the decree 
directs that the plaintiff's claim shall be satisfied 
by payment in Court in a certain manner and that 
any adjustment out of Court would, therefore, be 
obviously contrary to the terms cf the decree and if 
made without its sanction, may be looked upon as 
unlawful and, therefore, inadmissible under 0. 23, 
R. 3. 

b The Patna High Court appears to be of a differ¬ 
ent opinion. In 2 P. L. J. 533,® it was held that 
although O. 34, R. 5 contemplates that all payments 
made upon a preliminary decree should be paid into 
Court, there was nothing to justify the view that 
0.23, R. 3 does not apply to adjustment of accounts 
made between the date of the preliminary decree 
and the date on which the accounts between the 
parties are finally settled. This case was followed in 
5 P. L. J. 672.® This case in 5 P. L. J. 672® was not 
followed in A. I. R. 1935 Lah. 163.® The Allahabad 
High Court held in A. I. R. 1936 All. 9, 10 that the 
provisions contained in O. 34, R. 5 should be read 
with other parts of the Code of Civil Procedure in¬ 
cluding O. 23, R. 3. In the Lahore case in A. I. B. 
1939 Lah. 79, 7 the Allahabad case was referred to 
but it was not followed with the remark that there 
was no discussion of any authority in it. Reliance 
is placed on another case of the Allahabad High 
Court, A.I.R. 1939 All. 174;U only a passing remark 
was made in that case that an application alleging 
adjustment falls within the purview of either B. 1 
or R. 3 of O. 23. Civil P. C. The inconsistency be¬ 
tween O. 34, R. 5 and 0. 23, R. 3 was not discussed 
in A. L R. 1939 All. 2S^ in which it was remarked 
that a judgment-debtor’s application contending 
partial satisfaction of the preliminary decree falb 
within the porview of 0. 23, R. 3. 

The Madras Hizh Court held in 42 Mad. 61 13 
that 0. 34, B. 5 recognized only one method of 
payment, that is payment into Court of the 
amount fixed by a preliminary mortgage decree 
and hence on default of payment into Court within 
the time fixed b y the decree the Court is bound on 

d 6. (’35) 22 A. L R. 1935 Lah. 163 : 15$ I. C. 83, 
Piara Lai v. Bolaqi Mai & Sons. _ 

7. C39) 26 A. L B. 1939 I*h- 79 : 18o LC. 75: 
I. L. R. (1939) Lab. 313 : 41 P. L. B. 26, Baja 
Ram y. Allahabad Bank Ltd. 

8 . Cl') 4 A. I. B. 1917 Pat. 577 : 40 L C. 138.2 
P. L. J. 533, Jogendre Prasad Narain Singh y. 

Gouri Shankar Prasad Saha. 7q . - 

9. (’20) 7 A. L B. 1920 Pat. <31: 57 LC. 473 - 5 
P. L. J. 672 : 1 P. L. T. 416, Mangar Saha v. 

L B. 1936 AU. 9 : 160 L C. 373 
o .n zct: Tnaval Khan v. Harbans Lai. 

1939 All. 174 : 160 LC 244 
i r j 1231, Ram Niwaz v. Ram Daya-. 

12 ?atj 26 A I B. 1939 All. 28 : 179 L C. 70 
1938 A. L. J. 1055, Mnnni Singh y. Collector of 

lffcwTe A.I.R. 1919 Mad. 792 : 43 LC. 196 = ** 
Mad. 61 : 35 M. L. J. 579, Singhs Baja y. Pethu 
Baja. 


A. I. R. 

the application of the decree-holder to pass a Saal 
aecree for sale. Reliance is placed on a Fall e 
Bencn case of the Madras High Court in 63 M.L.J 
<65. * In that case the question was of an ad* 
justment made after the final decree but before a 
decree under 0. 34, R. 6, and it was held that the 
Lour: could inquire about it. It was distinctly siid 
tna; nothing about the correctness or otherwise of 
tne principle laid down in 42 Mad. 61l® wasdec : ded 
This case in 42 Mad. 61 » has therefore not ‘been 
overruled by the Full Bench case. Reliance is 
placed on A. I. R. 192S Rang. 194.15 i n that case 
the defendant pleaded in answer to an application 
for a final decree for sale that the decree-holder had 
agreed to extend the time for payment. The Court 
of firs; instance held that it could not recognize an 
adjustment because it was not satisfied in Court 
and passed a final decree for sale. The defendant 
appealed against the lower Court’s order and the / 
High Court held that the defendant ought to have 
appealed against the final decree for sale and he 
could do: appeal as if the order was one in execu¬ 
tion. Then there was an application for review of 
this judgment and it was argued that the defen¬ 
dant’s application was in fact an application made 
under the provisions of 0. 23, R. 3. While dealing 
with this application for review, it was observed 
that the alleged agreement could be regarded as an 
adjustment of the suit within the meaning of 0. 23, 

R. 3. The point was not directly in issue and the 
provisions of 0. 34, Br. 4 and 5 that the money 
should be paid in Court were not discussed. In 
43 LC. 399 1 ® the learned Judicial Commissioner of 
Nagpur observed that there was no doubt some 
difficulty in holding that the provisions of 0. 23, 

B. 3 applied to proceedings after a conditional ^ 
decree was passed, but he followed a previous 
ruling in which it was held that 0. 23, B. 3 was 
applicable. 

There are no doubt some cases in favour of the; 
appellant, but we see no reason to differ from the 
view taken by this Court in the earlier cases above 
referred to and the Lahore and Madras High Courts. 

We are therefore of opinion that the view taken by 
the lower Court that the agreement and payment 
pleaded by the appellant cannot be recognized is 
correct. It is argued that the lower Court ought no: 
to have decided'the case on legal points, and ought 
to hare entered into evidence. As we have agreed 
with the view of law taken by the lower Court, 
there is no force in this contention. It was also 
argued that an objection was taken that only the 
structure and not the land of the Tollywood Studio 
was mortgaged, bat this point has not been decided, 
There was no issue on the point and it was not 
raised even in the Court below. It therefore appears 
that it was no: pressed. We accordingly dismiss 
the appeal with costs. 

G.N./BJL Appeal dismissed. 

1~4. (’36) 23 A. L B. 1936 Mad. 34 : 160 LC. 270 : 

59 Mad. 183 : 69 M. L. J. 765 (F. B.), Pal*ni*PF* 

CheSSiar y. Narayanan Chettiar. 

15. ( 28) 15 A.I.B. 1923 Bang. 194 : 110 LC. 873 . 

6 Bang. 285. Ahmad Rahman y. A. L. A. B. 

Chettiar Firm. .. , r 

16. (’17) 4 A. L B. 1917 Nag. 79 : 43 L C. 

Dharam Singh y. Ganesh Bam. 
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> A. I. R. (29) 1942 Oudh 361 
Thomas C. J. and Ghulam Hasan J. 

Mt. Hira Dei 

v. 

Gokul Chand. 

Civil Revn. Apple. No. 156 of 1938, Decided on 
9th March 1942. 

(a) Civil P.C. (1908), O. 33, R. 5—Subsisting 
cause of action—Court can consider evidence of 
plaintiff applicant in addition to allegations in 
plaint. 

A Court is entitled to examine the applicant not 
only ns regards the property of the applicant with 
a view to determining whether the applicant is or 
is not possessed of sufficient means to enable him to 
pay the court-fee but also to examine him as regards 
the merits of the claim. This examination must 
1 necessarily be directed to ascertain whether the 
allegations made by the applicant do or do not 
show a cause of action for the suit. Therefore the 
Court is justified in taking into consideration the 
statement of the plaintifl-applicant in addition to 
the allegations in the plaint for the purpose of 
determining whether the plaintifl-applicant had a 
subsisting cause of action for the suit : 13 C. L. J. 
593 and (49) 6 A. I. R. 1919 Cal. 385, Rel. on. 

(P 361 C 2 ; P 362 C 1] 

C. P. C. 

(’40) Chitaley, 0. 33 R. 4, N. 1 Pt. 1 ; 0. 33 
R. 5, N. 5 Pt. 7. 

(’41) Mulla, Pages 1043 and 1044 Pt. (n). 

(b) Civil P. C. (1908), O. 33, R. 5 and S. 115 
—Decision on point as to existence of cause of 
action even if wrong is not open to revision in 
absence of illegality or material irregularity in 
exercise of jurisdiction. 

The decision whether there is or there is not a 
cause of action on the facte alleged in the plaint is 
a decision of a point of law, but an incorrect deci¬ 
sion of a point of law is not a ground on which 
revision can bo granted, if the wrong decision itself 
does not result from an illegality or material irre¬ 
gularity in the exercise of jurisdiction : (’40) 27 

A. I. R. 1940 Oudh 353, Rel. on. [P 362 C 1] 

C. P. C_ 

(’40) Chitaiey, S.115, N.26 Pt.13; 0.33 R.5 N.9. 

( 41) Mulla, Page 413, Note “Interlocutory orders." 

Applicant in person with B. N. Khanna. 

Opposite Party Nos. 1 and 3 in person with 
K. N. Tandon . 

Ram Ndrain Opposite Party No. 2 in person. 

a 13 a revision application under 

B. H5, Civil p. c., against the order of the Civil 
Judge of Mohanlalganj, Lucknow, dismissing the 
plaintiff-applicant’s application for permission to 
sue as a pauper. The plaintiff filed ft suit for parti- 
tion of her one-fourth share in certain properties 
detailed in the plaint against her three sons, Gokul 
Chand, Ram Nftrain and Debi Prasad, as defendants. 
Along with the plaint, she filed an application 
praying for leave to sue in forma pauperis. The 
application was contested by the defendants-oppo- 
site parties. 

The learned Judge framed an issue whethor the 
applicant was a pauper and recorded the finding 
that the plaintiff was a pauper and was not possessed 
of sufficient means to pay the oourt-fees on her 
piamt. He, however, rejected the application on the 
ground that the plaintiff had no subsisting cause of 
action to bring the suit. In coming to this conolu- 
? }^ TUGd Civil Jndge expressed the view that 
the division of the property in dispute had already 
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been made by certain arbitrators to whom the 
dispute was referred for arbitration and that the 
plaintiff herself approached the arbitrators and 
asked them to decide her rights in the property. 

It is not denied that the arbitrators gave the award 
that the plaintiff should not be given a share in the 
family property but should be given a maintenance 
allowance of Rs. 14 by her three sons. Debi Prasad 
was to pay Rs. 7 per mensem, Gokul was to pay Rs.2 
per mensem and Ram Narain was to pay Rs. 5 per 
mensem. The plaintiff was apparently dissatisfied 
with this award but she took no steps to have the 
award set aside and brought the present suit in 
disregard of the decision made by the arbitrators. 
The learned Civil Judge upon these facts held that 
the plaintiff might have a cause of action forgetting 
the award set aside but had no subsisting cause of 
action for getting the one-fourth share in the pro¬ 
perty, os the matter had already been heard and - # 
decided by the arbitrators. Aggrieved by this deci¬ 
sion, the plaintiff has preferred the present applica¬ 
tion in revision. 

Some attempt was made by both parties to como 
to an amicable arrangement and the case was ad¬ 
journed to enable the parties to file a petition of 
compromise. It appears, however, that the parties 
were unable to come to any definite arrangement 
with the result that the application ha9 now been 
argued before us. Having heard learned oounsel for 
both parties, we are satisfied that no case has been 
made out for interference with the order of the 
lower Court refusing the plaintiff’s application to 
sue in forma pauperis. It has been contended before 
us that the learned Civil Judge was not justified in 
going beyoud the allegations in the plaint and 
taking into consideration the evidence of the plain¬ 
tiff-applicant for the purpose of determining whe- 0 
ther she had a subsisting cause of action for the 
suit. Wo are not prepared to accept this contention. 
Order 33, R. 5, Civil P. C., enumerates various 
grounds for rejecting an application for permission 
to sue as a pauper and among these sub-r. (d) of 
R. 5 is as follows : 

“5. The Court shall reject an application for 
permission to 6ue as a pauper— 

• •••••»*» 

(d) where his allegations do not show a cause of 
action.” 

There is no doubt, therefore, that the Court is 
bound to reject an application to sue in forma pau¬ 
peris where it is satisfied that the allegations do not 
show a cause of action. Rule 4 of O. 33, Civil P. C., 
lays down that “where the application is in proper 
form and duly presented, the Court may, if it thinks fe 
fit, examine the applicant, or his agent, when the 
applicant is allowed to appear by agent, regarding 
the merits of the claim and the property of the ap¬ 
plicant.” This rule leaves no doubt whatever that a 
Court is entitled to examine the applicant not only 
as regards the property of the applicant with a view 
to determining whether the applicant is or is not 
possessed of sufficient means to enable him to pay 
the oourt-fee but also to examine him as regards 
the merits of the claim. This examination must 
necessarily be direoted to ascertain whether the 
allegations made by the applicant do or do not show 
a cause of aotion for the suit. We ore fortified in 
thia conclusion by two decisions of the Calcutta 
High Court in 1 1 I. C. 551 and 46 Cal. 651.8 In the 

('H) 11 I.C. 55 : 13 C.L.J. 593, Nawab Bahadur 
of Murehidabad v. Harish Chandra Aoharjee. 

X m 19 Cal * : 62 *’ °- 818 : 40 
ua1, 851 * Jogendra Narayan Ray v. Durga Oharan. 
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former case it was held that before an application 
a for leave to sue in forma pauperis is granted, it is 
the duty of the Court to satisfy itself that the alle¬ 
gations of the petitioner do show a cause of action; 
and the allegations are not only those made in the 
plaint, but also include those made in the examina¬ 
tion of the applicant before the Court. In the latter 
case, it was held that it is open to the Court to con¬ 
sider not only the statements made in the plaint but 
also the statements made in his examination by the 
applicant before determining whether the allegations 
disclose a cause of action laid down in cl. (d) of R.5 
of 0. 33, Civil P. C. We are of opinion, therefore, 
that the learned Civil Judge was perfectly justified 
in taking into consideration the statement of the 
plaintiff-applicant in addition to the allegations in 
the plaint for the purpose of determining whether 
the plaintiff-applicant had a subsisting cause of 
b ‘action for the suit. 

Next it has been contended that the plaintiff- 
applicant was entitled under the Hindu law to a 
share equal to that of a son on a partition amongst 
the sons and that she is not bound by the award of 
the arbitrators which deprived her of that share,as 
she was no party to the arbitration proceedings. A 
reference to the statement of the plaintiff-applicant 
on oath made before the lower Court will show that 
she made an application in writing before the arbi¬ 
trators that she should be made a party to the arbi¬ 
tration proceedings and that her rights should also 
be determined. She further says that it is true that 
the panchas decided that she should get Rs. 14 per 
mensem but she refused to accept the award. She, 
however, admits that the panchas communicated 
the award to her. We have no doubt from this 
- statement that on her own showing the plaintifl- 
applicant did ask the arbitrators to determine her 
rights in the family property and that the arbitra¬ 
tors instead of awarding her a share in the family 
property granted her maintenance only. It may be 
that the plaintifl-applicant did not accept the 
award but then it was her clear duty to have con¬ 
tested the award in the manner prescribed by law 
and not to have filed the suit in utter disregard of 
the arbitration proceedings to which she had sub¬ 
mitted willingly and voluntarily. The contention 
raised by learned counsel on behalf of the applicant 
on this point is, therefore, unsustainable. 

Even if we were prepared to disagree from the 
lower Court on the question whether the plaintifl- 

pplicant had or had not a subsisting cause of action, 
hat will not constitute a sufficient ground for bring¬ 
ing the case within the purview of S. 115 .oimi r. v,- 
It was held in 1940 O. W. N. 626’ that the decsion 
whether there is or there is not a 

illegality or matenal‘rregul 7 ^ ease thRt lhe 

o f*401 07 A I. R- 1940 0udh 353: '»£?' 2 24 1 
1940 O. W7N. 626, Kanhaiya Lai v. Bisheshwar 

Nath. 


a 
that 
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Thomas C. J. and Agarwal J. 
Euntoar Jagdish Kumar Singh 
v. 

L. Harikishen Dai. 

Privy Council Appeal No. 14 and Civil Misc. 
Appln. No. G32 of 1941, Decided on 5th March 
1942, for leave to appeal to His Majesty’s Council. 

(a) Limitation Act (1908), S. 5 — Applicant 
having two remedies deliberately adopting one 
remedy after other remedy was barred and fail¬ 
ing therein—Failure to get it held not sufficient 
cause for extending time for other remedy. 

A person who had two remedies deliberately 
adopted one remedy after the ordinary period of 
limitation for the other remedy had expired. He 
failed therein and subsequently applied for exten¬ 
sion of the period of limitation fortheother remedy. 
It was found that the applicant was throughout 
adopting dilatory tactics: 

Held that his failure to get one remedy was not 
a sufficient cause for extending the period of limita¬ 
tion prescribed bv law for seeking the other. 

[P 364 C 2] 

Limitation Act — 

(’42) Chitaley, S. 5, N. 9 Pt. 8. 

(•38) Rustomji, Pages 85-86, Note ‘'Principleupon 
which .... discretion. M 

(b) Civil P. C. (1908), Ss. 2(2) and 109-Order 
of dismissal for non-prosecution is not decree 
—Mere fact that Court has prepared decree, 
does not convert order into decree. 

Where an appeal is dismissed for non-prosecu¬ 
tion, it cannot be said that there was any adjudica¬ 
tion of the rights of the parties. It is only an order 
of dismissal for default which is expressly excluded 
from the definition of decree. Default does not 
necessarily mean default of appearance. It also 
includes default of prosecution. Therefore the order 
of dismissal for non-prosecution does not J® 

a decree. And the mere fact that a decree was 
prepared by the Court will not convert an order 

which did not amount to • C1] 

13 C. L. J. 128, Rel. on. [P 364 C 2, 1 ^ ij 

Q p. C. _ 

(•40) Chitaley, S. 2 (2), N. 4, Pt. 3. 

(•41) Mulla, Page 6 Pt. (z) and Page 157 Pt. (s). 

(c) Civil P. C. (1908). S. 109 - "Final order 
passed on appeal" - Order of dismissal of 
appeal ior non-prosecution is not final order. 

All orders passed by a Court in its appellate 
jurisdiction cannot be considered lobe ordersi passed 
on appeal. The words "final order passed on appeal 
arc not equivalent to "final order passed in the 
exercise o?final appellate jurisdiction.’ The words 
are confined to orders disposing of an “PPf* 1 
hearing Therefore an order dismissing an appeal 

i. »»> *«»''*,s; 

appeal within the mining of S 109. ( 33) 2 

<„, cl. p.c. 

Section 109 is subject to the pr - p 365 c y 


C. P. C.— 


(•40) Chitaley, S. 109, N. 2 

iiiit tr..iin qqR \nte 
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(e) Civil P. C. (1908), S. 110 — “Substantial 
question oi law 1 *—Question oi law before Privy 
Council and not that before Court of first 
instance should be considered. 

For the purposo of an application for leave to 
appeal to the Privy Council the Court should consi¬ 
der the questions of law before the Privy Council 
and not those involved before the Court of first 
instance: (’21) 8 A.I.R. 1921 Pat. 83, ifc|. on, ^ ^ 

C. P. C._ 

(•40) Chitaley. S. 110, Notes 16 and 17. 

(•41) Mulla, Page 403, Note “The appeal must 
.... question of law." 

(f) Civil P. C. (1908), S. 110 — Substantial 
question of law — Whether discretion has been 

properly exercised. 

Where the only question is whether a discretion 
vested in a Court bos been properly exercised, there 
is no substantial question of law. Therefore, where 
the only question before their Lordships of the 
Privy Council if an appeal is preferred will be 
whether the High Court was right in dismissing an 
appeal for want of prosecution, no substantial ques¬ 
tion of law is involved: (’21) 8 A.I.R. 1921 Cal. 94 
and 63 I. C. 222 (Lab.), Rel. on. [P 366 C 1, 2] 

Q' Q t _ 

(*40) Chitaley, S. 110, N. 17 Pt. 12. 

(’41) Mulla, Page 403, Note "The appeal must in¬ 
volve .... question of law." 

(g) Civil P. C. (1908), S. 109 (c)—Applicabi¬ 
lity — Question confined to particular case and 
not of public importance — No leave should be 
granted. 

A cose should be certified to be a fit one for appeal 
to His Majesty in Council under clause (c) of S. 109 
only when it is of considerable importance, and the 
principle when finally decided by their Lordships of 
the Privy Council would be of benefit not only to 
tho pcoplo who were directly involved in the litiga¬ 
tion but to tho public at large. Therefore, whero the 
question is whether in the circumstances of the cose 
the High Court was justified in dismissing the 
appeal for non-prosecution, tho question is confined 
to tho particular case and is not of public importance 
and cl. (c) cannot apply: (’39) 26 A.I.R. 1939 Oudh 
224; (’40) 27 A.I.R. 1940 Oudh 378 and (*41) 28 
A.I.R. 1941 Oudh 245, Rel . on. (P 866 C 2) 

CPC — 

C40) Chitaley. S. 109. N. 10 Points 9, 10, 16, 17. 

(’41) Mulla, Page 390, Note “Cl. (c) : certificate 
as to fitness." 

(h) Civil P. C. (1908), S. 110 — Order of dis¬ 
missal of appeal for non-prosecution affirms 
decision of Court below. 

Whero an appeal is dismissed for non-prosecu- 
tion, the order of dismissal (assuming that it is an 
order passed on appeal) must be taken to be one 
affirming the deoiaion of the Court below. 

[P 365 C 2) 

C. P.C_ 

(’40) Chitaley, S. 110, N. 12 Pt. 4. 

(’41) Mulla, Page 400, Pt. (g). 

R. N. Shuhla — for Applicants. 

R. B. Lai — for Applicant 1. 

L . S. Misra and Naziruddin — 

for Opposite Party No. 1. 

ORDER. — Wo propose to dispose of these two 
applications by one judgment. The first is an appli¬ 
cation for leave to appeal from an order dated 7th 
November 1940, passed by a Bench of this Court 
dismissing for non-prosecution, an appeal brought 
by the applicants. This application was presented 
on 18th August 1941, and therefore beyond the 
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period of ninety days prescribed by Art. 179, Limi- 
tation Act, for making such applications. The other 
application is under S. 5, Limitation Act and it is 
prayed in it that tho application for leave to appeal 
presented on 13th August 1941, be treated to bo 
within time os the applicant had sufficient cause for 
not making the application within ninety days. We 
tako up the second application first. Kunwar 
Maheshwar Baksh Singh opposite party No. 2 
executed a sale deed in favour of Rai Bahadur Lala 
Hari Kishan Das opposite party No. 1. There was 
some disturbance in the vendee’s possession and pro¬ 
ceedings under S. 145, Criminal P. C., were taken. 
The criminal Court attached the property. Rai 
Bahadur Lala Hari Kishan Das then brought a suit 
alleging that defendant 3, Kunwar Jang Bahadur 
Singh, applicant 2 brother ot the vendor Kunwar 
Maheshwar Baksh Singh purporting toacton behalf 
of defendant2 Kunwar Jagdish Kumar Singh son of f 
Maheshwar Bakhsh Singh, applicant 1 a minor at 
the date of the sale, disturbed hi9 possession relying 
on a deed of gift dated 2nd February 1932, and 
sought a declaration that he was the owner of the 
property in question. That suit was decreed on 7th 
June 1939, by the Additional Civil Judge of Hardoi. 

An appeal was preferred in this Court on 18th 
August 1939, by the applicants, Kunwar Jagdish 
Kumar Singh who had attained majority and 
Kunwar Jang Bahadur Singh, on a court-feo stamp 
of Rs. 15. It will be necessary to give a few facts to 
show the conduot of the appellants in the appeal. 

There was a report by the Chief Inspector of 
Stamps that there was a deficiency of Rs. 447*8-0. 
The appellants were ordered on 16th January 1940 
to make good this deficiency within two months. 
The appellants on 12th March 1940, got an exten¬ 
sion of one month's time to pay tho court-fee but it 7 
was ordered that no further extension would bo 
granted. A report was made by the office on 13th 
April 1940, that the deficiency in tho court-feo had 
not been made good. That report was placod before 
the Court on 18th April 1940, and it was ordered 
that the court-fee if paid on that date should be 
accepted. Tho court-feo was paid that very day. 
The plaintiff had obtained a decree for costs am¬ 
ounting to Rs. 1540 and he applied for execution of 
the decree. The appellants applied for stay of exe¬ 
cution of the decree. Tho Court ordered that execu¬ 
tion be stayed if cash security to the extent of 
Rs. 1540 was given within two months of the date 
of the order. This amount was never paid. On 26th 
July 1940, the plaintiff applied under O. 41, R. 10, 
Civil P. C., that the appellants bo required to give 
security for costs. The Court ordered on 20th . 
August 1940, that tho appellant should deposit 1 
cash seourity for Rs. 4325 within a month. This 
seourity was not deposited within the time allowed. 
An extension of two months was sought for on 18th 
September 1940, and 15 days were allowed. The 
money was deposited within that poriod. 

Under Rule 8 of Chap. 17 of tho Rulos of this 
Court, a notico is issued to tho parties that they 
should apply for tho translation and printing of the 
evidenco and documents, oto., within 30 days of the 
date of the receipt of the notico. Under Rulo 18 if 
such application for translation and printing is not 
made by tho applicant within the prescribed timo 
or within the time oxtendod by the Registrar the 
Registrar shall cause the appeal to bo set down for 
hearing at an early date and tho Court may, unless 
satisfied that there was reasonable ground for de¬ 
fault, dlreot the appeal to be dismissed for want of 
prosecution. In this case tho Ust of documents to 
be translated and printed ought to have been filed 



364 Oudh 


Jagdish Ecmar v. Habikishen Das 


a on 11th February 1940, with the initial deposit of 
Rs. 50. This was not done and a list was filed in 
July 1940, without any application. It was returned 
as it was beyond time and no application for exten¬ 
sion of time had been made. The office then sub¬ 
mitted a report on 14th September 1940, that the 
applicant had neither taken any steps to file the list 
nor had applied for extension of time and so the 
appeal be set down for hearing under R. 18 of 
Chap. 17. It was ordered on 6th November 1940, 
that the appellants must file an application within 
24 hours explaining the circumstances which led to 
the filing of the list beyond time. The reason given 
by the appellants was that owing to the great diffi¬ 
culty in arranging for large sums of cash for court- 
fee and security for costs the list could not be filed 
in time and there had been a delay which was ex¬ 
cusable. A Bench of this Court held that they were 
b not satisfied that there was a reasonable ground for 
delay in making the initial deposit and filing the 
list and there had been a lot of trouble in the appeal 
from the time it was filed. The learned Judges fur¬ 
ther observed that if the appellants had filed an 
application for extension of time before this report 
was put up, they might have been inclined to take a 
lenient view, but that the practice had grown up 
that unless a report was put up, no action was taken 
by the parties or their counsel. The appeal was dis¬ 
missed for non-prosecution with costs on 7th Nov¬ 
ember 1940. This is the order from which the 
appellants want to appeal to His Majesty in Council. 
On 11th February 1941, an application was made 
to set aside this order. The grounds taken were: 

"1. That no application for extension of time was 
made before the hearing of the office report under 
Chap. 18, R. 17 of the Chief Court Rules under the 
impression that as in some other cases the Hon’ble 
Court will, on oral request, be pleased to accept the 
list if it was ready at the hearing. 

2. That the petitioners had paid a large sum for 
court-fee and had also deposited cash security of 
Rs. 4000 as ordered. They had been actively prose¬ 
cuting their appeal and their failure to make an 
application for extension of time for filing the list 
was due to circumstances noted above. 

3. That the appeal is valued at Rs. 30,000 and 
the petitioners will suffer a great injury if they do 
not get a hearing.” 

This application was rejected by a Bench of this 
Court on 6th May 1941, and the learned Judges ob¬ 
served that there was insufficient ground for resto¬ 
ration of the appeal, that the application was made 
nearly three months after the decision of theappeal, 
d that they had no end of trouble in the appeal and 
they always felt that the applicants never seriously 
wanted to prosecute the appeal. The appellants 
then did nothing till 13th August 1941, when they 
put in the two applications which are before us. 
Section 5. Limitation Act, provides: 

**An appeal or application for review of judgment 

or for leave to appeal.• may -{Vi 

mitted after the period of limitation P res ^“£* 
therefor when the appellant or applicant satisfies 
the Court that he had sufficient cause for not pre- 
ferring the appeal or making the apphcat.on witb.n 

6uch period.” . 

We have to see whether the applicants were pre¬ 
vented by sufficient cause from making the applica¬ 
tion for leave to appeal within the prescribed time. 
The grounds taken by the applicants are mentioned 
In paras. 4, 5 and 6 of their application. They are. 

"(4) That considering the heavy expenses involved 
in an appeal to their Lordships of the Privy Coun¬ 
cil, the petitioners believed that the proper course 


A. I. R. 

^ “°ve ‘his Hon-ble Court to reconsider the 
order dated 7th November 1940. ( 5 ) That the J.i 
Loners made the aforesaid application dated 10th 
February 1941, in the hope that this Hon’ble Court 

ber P fi) S Th^ ZTi lhe l ° it9 ° rigiDal num - 

ber. (6) That the delay which has occurred in filing 

lhe appeal is in the circumstances excusable." 

The application for leave to appeal to His’Majes¬ 
ty in Council should have been presented on or be¬ 
fore 5th February 1941. The present applicants 
instead of applying for leave before that date ap¬ 
plied to this Court for setting aside the order dated 
7th November 1940, on 11th February 1941. The 
ordinary period for making an application for leave 
to appeal had then expired. The applicants chose 
to adopt the remedy of applying to this Court, for 
setting aside the order and when they failed, they 
applied for leave to appeal. They deliberately adop¬ 
ted one remedy and we do not think their failure 
to get it is a sufficient cause for extending the 
period of limitation prescribed by law for seeking 
the other. It appears from their conduct that they 
have been adopting dilatory tactics in the proceed¬ 
ings throughout the pendency of the appeal and 
they waited for more than three months, from 7th 
November 1940 to 11th February 1941 after the 
decision of the appeal before they put in the appli¬ 
cation for setting aside the order of dismissal of 
the appeal. They again waited for more than three 
months after their application for restoration of the 
appeal was dismissed, from 6th May 1941 to 13th 
August 1941 to make the present application for 
leave to appeal. It is true that this Court was 
closed from 10th May to 11th July 1941, but they 
had three days time before the Court was closed in 
which they did nothing and they did not make the 
application even on the day it reopened but further 
waited for over a month to do so. We hold that 
there is no sufficient cause within the meaning of 
S. 5, Limitation Act, and therefore the application 
for leave to appeal is barred by time. Now we take 
the application for leave to appeal under Ss. 109 
and 110, Civil P. C. Section 109 runs thus : 

"Subject to such rules as may from time to time 
be made by His Majesty in Council regarding ap¬ 
peals from the Courts of British India and to the 
provisions hereinafter contained, an appeal shall 
lie to His Majesty in Council, (a) from any decree 
or final order passed on appeal by a High Court or 
by any other Court of final appellate jurisdiction ; 

( 5 ).(c) from any decree or order whon the 

case as hereinafter provided is certified to be a fit 
one for appeal to His Majesty in Council.” 

We have to see whether the order dated 7ln 
November 1940. from which the appellants want to 
appeal is a decree. “Decree” is defined in the Code 
of Civil Procedure as follows : , , 

" ‘Decree* means the formal expression of an ad¬ 
judication which so far as regards the Court ex¬ 
pressing it conclusively determines the rights o 
the parties with regard to all or any of the mal ^” 
in controversy in the suit and may be either pr - 
liminary or final. It shall be deemed to delude the 

rejection of the plaint and the del f rl f lnat !° D n ^ t 
question within S. 47 or S. 144, but shall not m- 

a s 

and it cannot be said that there ^ ) J aD 

sA'SJfi a* tans 
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inoludes default of prosecution. Wo are of opinion 
that the order dated 7th November 1940, did not 
amount to a decree. It is argued that a decree was 
prepared by this Court but that fact will not con¬ 
vert an order which did not amount to a decree 
into a decree. It was held in 20 I. C. II that the 
fact that a decree is drawn up in a case of dismissal 
for default cannot alter the nature of the order. 
The respondent bad appeared in the present case 
and costs were awarded to him and so a decree had 
to be prepared. We are of opinion that the order 
dated 7th November 1940, was not a decree and the 
appellants cannot appeal from it as such. 


b 


c 


4 


The next point for consideration is whether the 
order complained of is a final order passed on ap¬ 
peal. All orders passed by a Court in its appellate 
jurisdiction cannot be considered to be orders passed 
on appeal: vide 1933 A. L. J. 255. 2 It was held by 
the late Court of the Judicial Commissioner of 
Oudh in 13 O. C. 59 s that an order rejecting an 
appeal for failure on the part of the appellant to 
furnish security for costs is not a final order passed 
on appeal. In this case it was also held that the 
words “final order passed on appear* are not equi¬ 
valent to “final order passed in the exercise of final 
appellate jurisdiction” and that the words “ final 
order passed on appeal” have always been confined 
to orders disposing of an appeal at the hearing. In 
the present case the appeal was dismissed for non¬ 
prosecution. It was held by this Court in 1935 
O.W.N. 1252* that an order rejecting an application 
under 8. 6 and refusing to admit an appeal on the 
ground that it was time barred is not a final order 
passed on appeal within the meaning of S. 109 (a), 
Civil P. C. The ruling in 13 0. C. 595 was referred 
to with approval in this case. After quoting that 
cose, the learned Judges observed that the observa¬ 
tions made in that case applied with full forco to 
the facts of the case before them and that they did 
not decide the appeal on the merits but had merely 
rejected the memorandum of appeal as being time 
barred, It was held in 36 All. 3505 that an order of 
His Majesty in Council dismissing an appeal for 
want of prosecution does not deal judicially with the 
matter of the suit and can in no sense be regarded 
os an order adopting or confirming the decision ap¬ 
pealed from and it merely recognizes authoritatively 
that tho appellant has not complied with the con¬ 
ditions under which tho appeal was open to him 
and therefore ho was in tho same position as if he 
had not appealed at all. Applying tho principle laid 
down in these cases we are of opinion that the order 
complained of was not a final order passed on ap¬ 
peal. Section 109 is subject to the provisions of 
S. 110, Section 110 provides : 

“laeach of the coses mentioned in ols. (a) and (b) 
of S. 109 the amount or value of the subject-matter 
of the suit in the Court of first instance must be ten 
thousand rupees or upwards and the amount or 
value of tho subject-matter in dispute on appeal to 


V 1 .®) 18 128 : 20 I. 0.1, Patbati v 

Toolai Kapri. 

2. (*33) 20 A. I. R. 1933 All. 453 : 145 I. C. 634 

A. L. J. 255, Jai Pratap Narain Singh ^ 
Rabi Partap Narain Singh. 

3. (*10) 13 O. C. 59 : 5 I. C. 940, Radha Kishen ^ 
Jamna Prasad. 

4. (’36) 23 A.I.R. 1936 Oudh 110 : 159 I. C. 483 
U Luok. 599 : 1936 O. W. N. 1252, Karim Jeha 
Begam v. Girdhari Lai. 

I. R. 1914 P. C. 86 : 28 I. C. 649 : 8 
All, 850 (P.C.), Abdul Majid v, Jawahir Lai. 


His Majesty in Council must be the same sum or 
upwards, 

or the decree or final order must involve directly or 
indirectly some claim or question to or respecting 
property of like amount or value, 
and where the decree or final order apppealed 
from affirms the decision of the Court immediately 
below the Court passing such decree or final order, 
the appeal must involve some substantial question 
of law.** 


It is argued by the learned counsel for the ap¬ 
plicants that the order dated 7th November 1940, 
did not affirm the order of the Court below. If it 
be considered that it was not an order passed on 
appeal, as we think, it can bo said that that order did 
not affirm the decree of the Court below. But if it 
be considered to be an order passed on appeal, as 
contended on behalf of the applicants, then that 
order must be considered to be one affirming the / 
decree of the Court below. The learned counsel for 
the applicants has relied on two cases, the first of 
which is reported in 36 All. 284. 0 The words to bo 
construed by their Lordships of the Privy Council 
were “the final decree or order of the appellate 
Court** in. Art. 179, cl. (2) of Sch. 2, Limitation Act. 

In that case the appeal to the Privy Council was 
dismissed under an order in Council which provid¬ 
ed that in default of the appellant or his agent tak¬ 
ing effectual steps for the prosecution of the appeal 
within a particular time, the appeal shall stand 
dismissed without further orders. It was held that 
there was no order of His Majesty in Council dis¬ 
missing the appeal nor was it necessary that any 
order should be passed. The order passed by His 
Majesty in Council in dismissing the appeal was 
therefore held not to be a final decree within tho 
meaning of Art. 179. Tho other case to whioh wo ^ 
have been referred is that on which wo have relied 
above, 36 All. 350. 6 In that case it was also held 
that the appeal was dismissed for want of prosecu¬ 
tion and therefore there was no final decree within 
the meaning of Art. 179. Both these cases wero con¬ 
sidered by their Lordships of tho Privy Counoil in 
37 O. \V. N. 412.7 i n that was h e [<| ^at an 

order negativing the judgment-debtor’s contention 
that his appeal had abated and refusing to set aside 
the abatement and refusing to revive an arbitration 
initiated during the pendency of the appeal which 
had fallen through was a final order within tho 
meaning of Art. 182, Limitation Act, corresponding 
to Art. 179 of the old Limitation Act of 1877. It 
was observed that the two cases reported in 36 All. 

38 2846 wcre di8lin g u ‘shable, that in 

the first there was no order of dismissal and as to A 
the second it was observed that tho dismissal of the 
appeal by the Board was for want of prosecution and 
the effoot of the decision was tho same as in the 
previous case reported in 36 All. 284. 0 The second 
case of the Privy Counoil supports tho view that the 
dismissal of an appeal for want of prosecution is not 
a decision on appeal and the third cose is not ap¬ 
plicable to the facts of this case. There the matter 
was dealt with judicially. The first case does not 
help the applicants. If the order dated 7th Novem¬ 
ber 1941 was a decision on appeal it affirmed the 
d eoision of th e Court below and so the applicants 

6. (’14) 1 A. I. R. 1914 P. O. 65 : 28 I. 0. 644 ■ 86 
AU. 284 : 41 1.A. 104 (P.C.), Batuk Nath v. Munni 

7 - (^, 3 )20 A.I.R. 1983 P. 0. 68 : 142 I.O. 826 • 87 

® 62 : 33 1- A. 88 (P 0 ) 
Abdulla (Asghar Ali) v. Ganeah Das. ' ' 
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must satisfy the Court that there is a substautial 
a question of law. 

It is argued that substantial questions of law 
wore before the Court of first instance and they 
would arise before His Majesty in Council if they 
set aside the order dated 7th November 1940. This 
point was dealt with by the Patna High Court in 
5 I*. L. J. 719: 8 In that case the High Court has 
dismissed the applicant’s appeal for default in fur- 
nishing his list of papers to be printed in the paper 
book. An application was made for leave to appeal 
to His Majesty in Council and it was argued that the 
questions of law which were determined in the 
Court of first instance should be considered for the 
purpose of deciding whether there was a substantial 
question of law before the Privy Council. Their 
Lordships of the Patna High Court observed : 

“It is quite obvious that so far as the present 
appeal is concerned no question of the merits of the 
5 case at all can arise until the Privy Council has set 
aside the order which was passed on 4th February 
1920 and so far as this appeal is concerned, the 
only question which can go for determination to the 
Privy Council is the question of whether or not we 
were justified on that occasion in passing the order 
which we did dismissing the appeal for default. It 
i 9 therefore in my opinion idle for the appellant to 
contend that there is some question of law arising 
on the merits of the case. Those merits did not 
become the subject of appeal to His Majesty in 
Council. The only question is as I have already said 
which will have to be determined is the question 
whether or not our order was justified in the circum¬ 
stances.” 

We agree with the Patna High Court and hold 
that we do not consider for the purpose of this 
application, the questions of law involved before the 
c Court of first instance. The only question before 
their Lordships of the Privy Council can be whe¬ 
ther the order dated 7th November 1940, was justi¬ 
fied. Rule 18 of Chap. 17 of the Chief Court Rules 
gives the Court discretion to dismiss the appeal for 
want of prosecution if it is not satisfied that there 
are reasonable grounds for default. The only point 
is whether the discretion has been rightly exercised 
and it cannot be said that it involves any substan¬ 
tial question of law. In the Patna case just cited,an 
application for leave to appeal was refused on the 
ground that no substantial question of law was 
involved. The facts of this case and that case were 
very similar to the present one. It has been held in 
several cases that where the only question is whe¬ 
ther a discretion vested in a Court has been proper y 

exercised there is no substantial question of law. 

d It was held in A.I.R. 1921 Cal. 94° that where the 
High Court dismissed nn appeal on tho K roun “ 
Inches and certain irregularities in filmg ‘be appenl 
and the only question for the Judicial Commite 

was whether the High (^urt was r.gh n d sin.M- 
ing the appeal in the exercise of its 

.1 a. ™ 10 “3f "t, if* 

cised its discretionary power under given circum- 

8 ,. 2 U 8 A I. R. 1921 I’at. 83 : 60 I. C. 285 : 5 
% t, 719 : 2 P. L. T. 112, Rajendra Kishore v. 

WS!“lSf ckl. 91 : 62 I. 0. 205 : 33 
CLJ 131, Mariurn Begam v. Banku BeharyB ose. 

10. (’22) G3 I.C. 222 (Lah.), Sagar Chand v. Dewat 
Ram. 
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stances cannot be treated as a substantial question 
of law We are of opinion that the only question * 
before their Lordships of the Privy Council if an 
appeal is preferred will be whether this Court was 
right in dismissing the appeal for want of prosecu- 
tion and no substantial question of law is involved ' 

No appeal lies under S. 109 (a) read with S. 110 
Civil P. C. 

. 11 is ft lso argued on behalf of the applicants that 
they may be allowed leave to appeal under cl. (c) of 
S. 109. This clause has been interpreted in several 
cases of this Court. It was held in 1939 0. W. N. 
659 11 that a case should be certified to be a fit one 
for appeal to Hi3 Majesty in Council under cl. (c) of 
S. 109 only when it is of considerable importance, 
and the principle when finally decided by their 
Lordships of the Privy Couucil would be of benefit 
not only to the people who were directly involved io 
the litigation but to the public at large. Their Lord- / 
ships rely on several cases of the Allahabad, Cal¬ 
cutta, Madras and Rangoon High Courts in support 
of their view. The other case in which the section 
was interpreted was 1940 O.W.N. 63212 and it was 
held that it was only when a case is of large im¬ 
portance and the principle when finally decided by 
their Lordships of the Privy Council would be of 
benefit not ooly to the people who are directly in¬ 
volved in the litigation but to a considerable body 
of other people that leave should be granted. The 
same view was taken in 1941 O. W. N. 130.1 s No, 
question of public importance i3 involved in this; 
case. The question is confined to this particular casc ( 
and it is whether in the circumstances of this case 
this Court was justified in dismissing the appeal for 
non-prosecution. We are of opinion that cl. (c) of 
S. 109 cannot apply to this case. We are therefore 
of opinion that no case under S. 5, Limitation Act, 
ba 9 been made out and so the application for leave 
to appeal is barred by time, that the order com¬ 
plained of is neither a decree nor a final order passed 
on appeal, that if it be considered that it (the order 
dated 7th November 1940), is a decree or final order 
passed on appeal then it affirms the decision of the 
Court below and the appeal does not involve any 
substantial question of law, and that this case can¬ 
not be certified to be a fit one for appeal under cl.(c) 
of S 109. The applicants cannot appeal under any 
clause of S. 109, Civil P. C. We therefore dismiss 
both the applications with co9ts. 

K.S./R.K. Applications dismissed. 

11. (’39) 26 A.I.R. 1939 Oudh.224 : 182 I.C.1007~: 

14 Luck. 675 : 1939 O.W.N. 659, Hari Saran Das h 

v. Har Kishen Das. _ _ 

12. (’40) 27 A. I. R. 1940 Oudh 378 : 189 I.C. 93 : 

15 Luck. 716 : 1940 O.W.N. 632, Musaheb Khan 

v. Raj Kumar Bakshi. m mo . 

13. (’41) 28 A.I.R. 1941 Oudh 245 : 192 I.C. 778 . 

1941 O.W.N. 130, Mulchand v. Phul Chand. 
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Thomas C. J. and Gholam Hasan J. 

B. Brij Narain — Applicant 

V. 

B. H. K. Dhaon — Opposite Party. 

Civil Revn. Appln. No. 184 of ^^JcivU 
17th March 1942, for revmon of order 
Judge, Lucknow, D/- 28th Octorber 1941. 

. Quit ior—Vendor is not as 

(a) Pre-emption -StiUlo is nece s- 

a rule necessary party—vvneu v C 
sary party stated. 
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Tbe vendor is not as a rule or in all cases a 

necessary party in suits for pre-emption In cases 

where tbe points in dispute cannot be decided wiin- 
out his being impleaded be may be a necessary party 
but no general rule can be formulated and every 

case must be decided on its own merits : 10 O U 

49, Pel. on; 26 All. 549, Dishng. [P 363 C 1] 

In a suit for pre-emption, tbe vendor pleaded that 
the claim of pre-emptor was barred by res judicata 
as a result of a previous decision between him and 
the pre-emptor and that even if the pre-emptor were 
to succeed the agreement of repurchase between him 
and tbe vendee would be binding upon the pre- 
emptor. The trial Court discharged tbe vendor 
from tbe suit as not being a necessary party : 

Held that having regard to the nature of the 
defences raised by the vendor in the case it was 
necessary to allow the vendor to remain as a defen. 
dant to tbe suit so as to ensure effectual and com- 
plete adjudication of the questions invoked in Ithe 
suit. tP 368 C 1] 


C. P. C- 

(’40) Chitaley, O. 1 R. 10 N. 17. 

(’41) Mulla, Pages 518-519, Note "Who ought to 
have been joined." 

Limitation Act — 

(*41) Chitaley, Art. 10 N. 14. 

(b) Civil P. C. (1908), S. 115 and O- 1, R. 10 
—Pre-emption suit — Application of vendor to 
be allowed to continue as defendant wrongly 
rejected—Chief Court can interfere in revision. 

Where in a pre-emption suit the application of 
the vendor under O. 1, R. 10 to be allowed to con- 
tinue as a defendant in the suit has, in view of tho 
c nature of tho defences raised by the vendor been 
wrongly rejected by the trial Court, the Chief Court 
has jurisdiction to interfere in revision with the 
trial Court’s order : (’37) 24 A. I. R. 1937 Oudh 
229 and ('38) 25 A. I. R. 1938 Oudh 10, Rel. on. 

[P 368 C 2] 

Q p # Q m _ 

(’40) Ohitaley, O. 1 R. 10 N. 43 and S. 115 

N. 12. 

(’41) Mulla, Page 522, Note "Revision." 


Siraj Husain — for Applicant. 

B. E. Dhaon — for Opposite Party. 


ORDER. — This revision petition under S. 115, 
Civil P. C., arises out of an order passed by the 
Civil Judge of Lucknow rejecting the application of 
the applicant under O. 1, R. 10, Civil P. C., declin- 
d ing hiB prayer to be allowed to remain as a defen¬ 
dant to a suit for pre-emption. The facts are as 
follows: The plaintiff-opposite party filed a suit for 
pre-emption in respect of six annas share in mah&l 
Sukha, village Bargawan in the district of Luck¬ 
now, sold by the applicant, Brij Narain, on 22nd 
August 1940, to one Moti Lai for a sum of Rs. 4000. 
The suit was brought on 20th August 1941, implead¬ 
ing both tbe vendor and the vendee as defendants 
to tbe suit. The case was fixed for settlement of 
issues on 16th October 1941. Upon this dato tho 
defendants were absent and the trial proceeded ex 
parte against them and the case was fixed for 28th 
October 1941, for ex parte evidence. On the same 
day, however, counsel for Brij Narain put in ap- 
pearance and prayed for ex parte order being set 
aside against Brij Narain. The Coart thereupon set 
aside the ex parte order. Upon this order being re¬ 
corded, the plaintiff discharged Brij Narain and the 
Court passed an order for discharge, On 18th Octo¬ 
ber 1941, Brij Narain filed an application under 
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O. 1, R. 10. Civil P. C., in which he stated that # 
Moti Lai, the vendee, had no interest except to take 
back bis money, that the real dispute was between 
him and the plaintiff; that he had been wrongly 
discharged so that the plaintiff may bem a l» sltl0n 
to get property worth Rs. 10,000 for Rs. 4000 only. 
AloDg with this application he filed a written 
statement. 

On 28th October 1941, the learned Civil Judge 
refused to vacate the order of discharge passed by 
him and rejected the application. Moti Lai also 
appeared on this date and prayed for the ex parte 
order being set aside against him which was done. 

He filed a written statement on 5th November 1941. 
Among the defences raised to the suit, one defence 
common to both tbe defendants was that according 
to the custom of village Bargawan no right of pre¬ 
emption existed. Tho other defence was that Brij 
Narain had purchased the share in question on / 
payment of Rs. 10,000 which he had sold, for 
Rs. 4000 only, to Moti Lai. An agreement was, 
however, simultaneously executed by Moti Lai in 
favour ot Brij Narain whereby he covenanted to 
retransfer the property to Brij Narain within a 
year if the sum of Rs. 4000 was paid to him. 
Before this period expired the vendor, Brij Narain, 
had obtained a further extension of one year for re¬ 
purchase of the property from Moti Lai. It was 
alleged that if the plaintiff was entitled to pre-empt 
the property, he would be bound by the covenant of 
re-purchase entered into by the vendor with the 
vendee. Brij Narain further pleaded that tho 
plaintiff bad filed a suit for pre-emption in respect 
of ten annas share in mahal Sukha in village Bar¬ 
gawan to which he (Brij Narain) was ft party and it 
was decided in that case that there was no custom ( 
of pre-emption in village Bargawan. It was urged, 
therefore, that tbe matter was res judicata between 
the plaintiff and Brij Narain. 

From the order passed by the learned Civil Judge 
on 28th October 1941, it appears that ho was in¬ 
fluenced by two considerations in refusing to allow 
Brij Narain to bo impleaded as a defendant. He 
states as tbe first reason that “it is a settled law 
that a vendor is not ft necessary party to a pre¬ 
emption suit." His second reason is that the vendor, 
Brij Narain, is not likely to suffer by not being im¬ 
pleaded in tho suit, as the plaintiff, tbe pro-emptor, 
would be 09 much bound by tho agreement for 
re-sale oxecuted by tho vendee in favour of tho 
vendor as the vendee himself. He observes : "A 
pre-emptor only steps in the shoes of the vendee 
and whatover rights the vendor has against the 
vendee he will have then against tho pre-emptor 
also. 1 ’ It has been contended before us that the 
vendor by reason of tho circumstances mentioned 
above has a subsisting intorest in the property in 
suit, and for a complete adjudication of tho matter 
arising in controversy between him and tho pre- 
emptor and to avoid multiplicity of suits it is 
necessary that he should be allowed to remain os a. 
defendant. It ha9 al 60 been contended that the 
question whether tho plaintiff is entitled to pre-empt 
is concluded between him and the plaintiff by a 
previous judgment whioh constitutes as res judioata, 
and that this defence is available to him only and 
not to the vendeo. Learned counsel (or the pre- 
emptor, however, contends that the vendor is not 
a necessary party to the suit as the oovenant to 
repurchase doe9 not ran with the land and cannot 
be enforced against the pre-emptor. In support of 
this proposition ho relies upon certain decisions of 
the Indian High Courts. Learned counsel frankly 
conoedes that the view taken by the lower Court 
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that the pre-emptor is bound by the agreement 
entered into by the vendee is not correct. No deci¬ 
sion of this Court has been cited before us. In any 
case we consider it highly undesirable to express 
any opinion at this stage upon a controversial 
matter which will arise for determination before 
the trial Court. The point raised before us on behalf 
of the pre-emptor does not appear to have been 
raised before the learned Civil Judge. As a matter 
of fact it appears from his judgment that the ap¬ 
plication to be impleaded a6 adefendant was thrown 
out on the ground that the omission to implead the 
vendor will not prejudice his interest, as the pre- 
emptor, will be bound by the agreement executed 
in vendor’s favour by the vendee—a proposition 
which is quite the contrary of wbat is raised before 
us now on behalf of the pre-emptor. 

With regard to the contention that the vendor is 
not a necessary party, reliance is placed in support 
of this contention on 10 O. C. 49 1 and 26 All. 549. 2 
In the former case, which was decided by the late 
Court of the Judicial Commissioner of Oudh, the 
Deputy Commissioner was the vendor and it was 
held that in that particular case there was no point 
in dispute between the Deputy Commissioner and 
the pre-emptor and hence it could not be said that 
the Deputy Commissioner was a necessary party in 
the suit. References were made to two cases of the 
Allahabad High Court, 6 All. 57 3 and 26 All. 549 2 
and to two cases of the Punjab Chief Court. Referr¬ 
ing to the Punjab cases it was held that "the 
vendor is not as a rule or in all cases a necessary 
party in 6uits for pre-emption. In cases where the 
points in dispute cannot be decided without his 
being impleaded he may be a necessary party but 
no general rule can be formulated and every case 
must be decided on its own merits." With this 
statement of the law we are in entire agreement. 

In the latter case in 26 All. 549 2 decided by the 
Allahabad High Court, it appears that the vendor 
was made a party to the suit in the trial Court but 
was not made a party to the appeal by the pre- 
emptor whose suit for pre-emption bad been dis¬ 
missed. A preliminary objection was raised that as 
the vendor had not been served with a notice of the 
appeal, the appeal had abated. The learned Judges 
held that the vendor, being void of interest, was not 
a necessary party to the suit for pre-emption. This 
case is, therefore, distinguishable upon the facts. 
No such question as is raised here on behalf of tne 
vendor was raised in that case and the vendor bad 
been impleaded in the suit merely as pro forma 
Order 1. R. 10 (2). Civil P. C.. lays down that the 
Court may at any stage of the proceedings, either 
upon or without the application of either party 
and on such terms as may appear to the Court to be 

just, order.that the name of any p~ who 

ought to have been joined, whether as P ,ain ‘‘® 
defendant, or whose presence before the' 0°™* 
be necessary in order to enable the Court e f eot “ a '^ 
and completely to adjudicate upon and settle all the 

questions involved in the suit, be aaded - .^ 

Having regard to the nature of the defencM ra sed 
by the vendor in the case, it appears to us that it is 
necessary to allow the vendor to remain as a defen. 
dant to the suit so as to ensure ef! ^‘ ua a " d .^°.“; 
plete adjudication of the questions involved in the 

1. (' 07 ) 10 0. C. 49, Bindeshuri Singh v. Balraj 
2 S “r04) 26 All. 649 : 1 A. L. J. 278, Bam Sarup v. 

3^83) f 6 AB. 57 : 1883 A. W. N. 206, Hira Lai v. 

Bam Jas. 
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suit. This course has the additional advantage of 
eliminating multiplicity of suits to which the v<mdor 6 
may or may not be driven against the pre-emptor 
We express no opinion upon the point whether the 
defences raised by the vendor have any substance or 
not. These are questions essentially for the trial 
Court to decide. We hold, therefore, that the learned 
Civil Judge was wrong in rejecting the application 
of the vendor to be allowed to continue as a defen¬ 
dant in the suit. That this Court has jurisdiction 
to interfere with the order of the lower Court in a 
case such as the present is supported by the view 
taken in 1937 O. W. N. 271* and 1937 0. W. N. 
1118. 6 We, therefore, allow the revision application 
with costs, set aside the order of the lower Court 
and direct that the applicant should be allowed to 
remain a defendant and be allowed to contest the 
plaintiff's suit. 

G.N./R.K. Application allowed . / 

4. (’37) 24 A.I.R. 1937 Oudh 229 : 167 I. C. 828 : 
1937 0. W. N. 271 : 13 Luck 255, Suresh Singh v. 
Legal Remembrancer to Government U. P. 

5. ('38) 25 A.I.R. 1938 Oudh 10 : 171 I. C. -434 : 
13 Luck 625 : 1937 0. W. N. 1118, Sheo Prasad 
Lai v. Mt. Prakash Rani. 
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Bennett and Gholam Hasan JJ. 

Gajraj and others — Appellants 

v. 

Emperor. 

Criminal Appeal No. 9 of 1942, Decided on 8th 
April 1942, against order of Addl. Sessions Judge, j 
Kheri, D/- 15th November 1941. 

(a) Penal Code (1860), Ss. 302 and 300 — 
Charge under S. 302 — Judge should con¬ 
sider whether case is not murder under S. 300 
— If it is not, Judge should give reasons — 
Knowledge in such cases is matter of presump¬ 
tion—Accused intending to cause such injuries 
as were likely to cause death—He must be pre¬ 
sumed to have known that that injury was 
likely to cause death. 

On a charge under S. 302, it is the duty of the 
Judce to consider first of all whether the caso is 
not murder as defined in 8. 300, and if he consi¬ 
ders that it does not fall within the definition, to 
cive his reasons. Knowledge in a case like this is a 
matter of presumption and a person most beipre- 
sumed to know the natural consequences of his act. 

If the accused intended to cause such injuries as 
were likely to result in the victim’s death it must 
be presumed that they knew that such mjuriMwere 
likely to cause his death. (P 3™ c 

P **M) Batanla!, Pages 715,716 Note 3^ 
with the intention," etc., Pages 744, 745 Noto 

('3of Gour n . C poge 986 Note 3286, Page 1016 Note 
3381. 

(b) Penal Code (I860), Ss. 304 and 300 - 
Construction o« S. 304 — S. 3 ° 4 b g r '“p 1Ie( j only 
(ence _S. 304 first part 8 ^“' d *%“ PP ^ of i,s 
when oifence is not murder by 

falling within one of exceptions to . 

The first part of S. 304 s ^"J d b ^ re L P on of iU 
where the oflence is not murde s. 800. 

falling within one of th ® 0 _ X “ P bat provides the 
Seotion 304 creates no oflence, but p 
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punishment for culpable homicide not amounting 
^ to murder and draws a distinction in the penalty to 
be inflicted where an intention to kill or intention 
to cause such bodily injury as is likely to cause 
death being present, the act would have amounted 
to murder, but for its having fallen within one of 
the Exceptions to S. 300, and those cases in which 
the crime is culpable homicide not amounting to 
murder, that is to say, where there is knowledge 
that death will be a likely result, but intention to 
cause death or bodily injury likely to cause death 
is absent : 3 All. 776, Bel. on. [P 370 C 1] 

Penal Code — 

(’36) Ratanlal, Page 756 Pts. 2 to 4. 

(’36) Gour, Page 1037 Note 3452. 

Siraj Husain and Azizuddin — for Appellants. 

Government Advocate — tor the Crown. 

$ JUDGMENT. —This is an appeal by nine men 
who were convicted by the learned Additional Ses¬ 
sions Judge of Kheri, under S. 148, and also under 
S. 304 and either S. 325 or S. 323, or both of these 
sections, read with S. 149, Penal Code. Two of the 
appellants, Gajraj and Lalla, were sentenced to 
transportation for life under S. 304 : one was sen¬ 
tenced to six years*, and the other five to four 
years’ rigorous imprisonment under this section. 
Various sentences of rigorous imprisonment to run 
concurrently with the sentences under S. 304 were 
passed on the appellants for the other offences. The 
prosecution evidence establishes the existence of 
enmity between two parties in the village of Dulho- 
pur ; one party consisting of the zamindar Baba 
Har Narain Das, his karinda, Baba Ram Behari Das 
and his asamis and servants; and the other of the 
< appellant Gajraj, who also owned some zamindari 
in the village, and his relatives, connexions and 
frionds. On the day precoding the occurrence of 
13th April 1941, under consideration, it is said 
that a marpit had occurred between Mitthu, a son 
of Gajraj, and a pujari who i9 in the service.of Baba 
Ram Bihari Das. Reports of this occurrence were 
mado to the polioe by both parties. 

According to the prosecution story, one of the 
asamis of Baba Har Narain Das named Hemanchal 
was attacked about sunrise on 13th April, in hie 
khalyan by three of the appellants, namely, Gajraj, 
his son Kandhai, and his son-in-law Lalla; tbo 
other appellants, most of whom are connected with 
Gajraj, being posted, it is alleged, (with somo other 
men who were acquitted) at 6ome distance from this 
place to prevent any one from coming to his rescue. 
Hemanchal is said to have been thrown down by 
Kandhai in tho first instanco. Gajraj and Lalla are 
alleged to have then placed a lathi across the upper 
part of his body and to havo pressed upon it with 
such weight that four of his ribs were fractured. 
One of the broken ribs punctured a lung and Hem¬ 
anchal died on tho spot. Hemanohai raised an 
alarm on being attaoked and five of his supporters 
ran from some distanoe to his rescue, but were 
themselves attacked and beaten by the men who 
had been posted to prevent any attempt at rescue. 

All the nine appellants were named in the first 
information report. There appears to be no doubt 
that they all abeoonded from the village. Proceed¬ 
ings were taken against them as absconders and 
they surrendered or were otherwise arrested on van- 
ous dates, most of them in May. The proseoution 
story was believed by the Additional Seesions Judge 
and little attempt has been made by the learned 
nounsol for the appellants to show that it is not 
£k ere were a large number of eye-witnesses, 
and,there can be no doubt about the presence of 
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many of them. Only a few points have been urged 
against them. One is that they all belong to the 
same party as the deceased and are therefore not 
disinterested. This is no doubt true, but it is not 
an uncommon feature in cases of this kind and it is 
to bo expected. If there were any witnesses of the 
occurrence who were not members of either party it 
is not likely that they would come forward. No 
defence evidence was produced, except for one wit¬ 
ness to support an alibi put forward by the appel¬ 
lant Lalla. This evidence was not believed and the 
reasons given by the Additional Sessions Judge for 
not believiDg it have not been challenged. 

Another argument advanced is that as the rescue 
party had to come a distance of some 400 paces and 
there were trees between them and the scene of the 
occurrence it is not likely that they oould have seen 
exactly what was happening. Some trees arc shown 
in the site plan, but we are not told what kind of ) 
tree9 they were and they do not appear to be very 
numerous. The evidence suggests that most of tho 
witnesses had reached a place outside this clump of 
trees and that nothing obstructed their view be¬ 
tween this place and the scene of tho occurrence. It 
is argued that they had not come so near as this, 
the argument being based on the evidence of a wit¬ 
ness whose estimate of distance did not agreo with 
tho facts. But even if they did not come as near the 
6 cene of the occurrence as is etated by them, and 
even if some trees intervened, we see no reason to 
think that they could not see sufficiently well to 
discern the identity of Hemanchal's assailants and 
something of the nature of the assault upon him. It 
is probably true that they could not seo exactly 
what the three principal appellants were doing, for 
the allegation in the first report is that they pressed 
the lathi on his neck, whereas it is quite clear that it < 
must have been pressed over his ohest. But this in no 
way throws any doubt upon their evidence that it 
was Gajraj and Lalla who pressed him down with 
the lathi. We observe that Gajraj is an old man of 
70, but there is clear evidence that ho was the 
leader of one party and his ago would not have pre¬ 
vented him from playing the part attributed to him, 
once Hemanchal had been thrown down by Kan- 
dahi. 

A special plea has been put forward on behalf of 
Chandrabhal, against whom tho evidence, it is con¬ 
tended, is not satisfactory. He lives in a villago four 
miles away. He was implicated by a number of wit¬ 
nesses but some of them could not identify him in 
Court. His brother, Ram Dayal, was acquitted, not 
being named in the first report. We have examined 
the evidence against Chandrabhal, and we find that 
the evidence of some of tho witnesses is not satis¬ 
factory. We consider therefore that he should be 
given the benefit of the doubt. Wo see no reason to 
interfere in tho case of any other appellant. It is 
not suggested that there istany ground for differen¬ 
tiating between any of them, that is, except as 
regards the sentences. In imposing sentences the 
Additional Sessions Judge has considered the part 
In the orime attributed to each, and on the whole, 
assuming that the case falls under S. 804, we think 
that the sentences are not inappropriate. There is 
however, one point in the case to whioh we think it 
necessary to draw the special attention of the Addi¬ 
tional Sessions Judge, as it would appear from this 
and other cases which have come to our notice that 
he does not properly appreciate the provisions of 
the first part of S. 804, Penal Code, All the aooused 
were charged under S. 802 and the common obieot 
alleged was to murder Hemanohai. The Additional 
Sessions Judge found that the oommon object was 
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a t0 beat him. As regards the part taken by Gajraj 
and Lalla he says : 

“It is clear that Gajraj and Lalla took special 
care not to leave any outward mark of the violence 
or the injuries which they caused to Hemanchal 
and thus make their offence appear less severe. But 
the fracture of the four ribs and the puncture of 
lung which resulted in his death has been proved 
by the eye-witnesses to have been caused by the 
pressing of the lathi by these two accused on the 
chest of the deceased, whichclearly establishes that, 
though they did not intend to kill Hemanchal, yet 
they did really intend to cause such injuries to this 
old man of 55 years, which were likely to cause hi3 
death. As such they committed the offence under 
Part 1. S. 304, Penal Code.’* 

It was argued before us that it was not establish¬ 
ed that these appellants had this intention and that 
b they merely intended to give Hemanchal a good 
beating. But the nature of the injuries inflicted is 
altogether against this theory. We think that there 
can be no doubt that they intended to fracture his 
ribs and we also think it by no means unlikely that 
they actually intended to kill him. But accepting 
the finding of the Additional Sessions Judge that 
they only intended to cause such injuries as were 
likely to cause death it has still to be seen whether 
the offence does not come under S. 302. The Addi¬ 
tional Sessions Judge has entirely evaded this ques¬ 
tion. If they intended to cause 6uch injuries as they 
knew would be likely to cause death the offence is 
murder, falling under para. 2, S. 300. The Addi¬ 
tional Sessions Judge has omitted to consider whe¬ 
ther they had this knowledge and appears to be 
under the impression that Part 1, S. 304 creates a 
special kind of offence and may be applied in all 
cases if the act by which the death is caused is done 
with the intention of causing such bodily injury as 
is likely to cause death. We must point out to him 
that it is his duty to consider first of all on a charge 
under S. 302 whether the case is not murder as 
defined in S. 300, and if he considers that it does 
not fall within the definition, to give his reasons. 
Knowledge in a case like this is a matter of pre¬ 
sumption and a person must be presumed to know 
the natural consequences of his act. If these appel¬ 
lants intended to cause such injuries as were likely 
to result in Hemanchal’s death it must in our opi¬ 
nion be presumed that they knew that such injuries 
were likely to cause his death. Part 1, S. 304 should 
be applied only where the offence is not murder by 
reason of its falling within one of the exceptions in 
S 300 In this connection we would refer the Addi- 
d tional Sessions Judge to some observations by 
Straight J. in 3 All. 776.1 He remarked : 

“Section 304 creates no offence, but provides the 
punishment for culpable homicide not amounting o 
murder, and draws a distinction in the penalty to 
be inflicted, where, an intention to kill being pre¬ 
sent, the act would have amounted to murde T’ 
for its having fallen within one ot the options ^ 
S. 300, and those cases in which the crime * cul¬ 
pable homicide not amounting to murder, that s to 
say, where there is knowledge that death v.ill b« a 
likely result, but intention to cause death or bodily 
injury likely to cause death is absent. 

To make the matter clearer we would add after 
the words "intention to kill" m the above quota, 
tion the words "or intention to cause such bodily 
injury as is likely to cause death.” For ‘he 're^.ns 
we have given we allow the app eal of Cbandrabhal, 

1. (’81) 8 All. 776 : 1881 A. W. N. 132, Empress 
of India v. Idu Beg. 


v. Bala Din 


A. I. R. 


and S, h if COn ^ iction ' and sentences, acquit him 

W> *»**> •>» 

G.N./R.K. Order accordingly. 
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Ghclam Hasan and Agabwal JJ. 

Bhagoley — Defendant 1 — Appellant 

v. 

Bala Din, Plaintiff and another, 
Defendant — Respondents. 

Misc. Appeal No. 69 ol 1940, Decided on 27th 
March 1942, against order of Civil Judge, Bara- 
banki, D/- 11th September 1940. 

(a) Civil P. C. (1908), O. 41, R. 23 and O. 7, 

R. 10—Scope of O. 41, R. 23—0. 41, R. 23 does t 
not contemplate order under O. 7, R. 10. 

Order 41, R. 23 refers to a decree of the lower 
Court upon a preliminary point against which an 
appeal is preferred and doe3 not contemplate the 
case of an order, as distinguished from a decree 
under O. 7, R. 10: 33 All. 479; (’26) 13 A.I. R. 
1926 Lah. 141 and (*25) 12 A.I.R. 1925 Bora. 431, 
Rel. on. (P 371 C 1] 

C. p. c._ 

(’40) Chitaley, O. 41 R. 23, N. 6 Pt. 1. 

(‘41) Mu 11a, Page 1182, Note “Scope of the rule.” 


(b) Civil P. C. (1908), S. 115 and O. 7, R. 10 
—Appellate order setting aside order under 0.7, 

R. 10 and directing trial Court to dispose of 
suit according to law is merely interlocutory — 
No revision lies. 

The trial Court framed a preliminary issue on 
the question of jurisdiction and held that it had 
no jurisdiction to try the suit and consequently 
ordered the return of the plaint for presentation to 
the proper Court under O. 7, R. 10. On appeal 
the appellate Court set aside the order of the trial 
Court holding that the trial Court had jurisdiction 
and ordered that Court to dispose of the suit ac¬ 
cording to law. 

Held that the appellate order holding that the 
trial Court had jurisdiction was merely an inter¬ 
locutory order which did not decide or terminate 
the suit, and hence was not open to revision under 

S. 115 : (*21) 8 A. I. R. 1921 Oudh 176, Rel. on; 
(*42) 29 A. I. R. 1942 Oudh 135, Disling^ ^ ^ ^ 

C.P.C.— h 

(•40) Chitaley, S. 115, N. 5 and N. 15 Pt. 8. 

(•41) Mulla. Page 409 Note “Interlocutory orders, 
and Page 426, Note “Wrong decision of.... 
of trial Court." 


S. M. Yusuf — for Appellant. 

Moti Lai Tilhari — for Respondent 1. 

JUDGMENT_This is a miscellaneous appeal 

purporting to have been filed under O. 43, R. 1 U. 
JivU P. C., against an appellate o r d %^ tt n , 1 D a ° in ^ for 
;he order of the trial Court returning thejdalnt for 

presentation to the proper Court, ““^"^tha? 
suit to be decided according to law. It *. 

a suit was filed by the plaintiff-respondent asams 
the defendant-appellant in the 001111 . ~rtain 

of Bara Banki for cultivator, , 0 ^ 
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Court. The learned Munsii framed a preliminary 
° issue on the question of jurisdiction and held that 
he had no jurisdiction to try the suit and con¬ 
sequently ordered the return of the plaint for pre¬ 
sentation to the proper Court. This order was 
presumably made under 0. 7, R. 10, Civil P. C. 

Against this order, an appeal was preferred by the 
plaintiff to the lower appellate Court under O. 43, 
It. 1 (a). Civil P. C. In appeal the lower appellate 
Court set aside the order of the trial Court holding 
that the trial Court had jurisdiction and there¬ 
upon ordered that Court to register the suit at its 
original number and dispose of it according to law. 
It is against this latter order that the defendant- 
appellant has preferred an appeal under O. 43, 
R. 1 (u), Civil P. C., treating it as it were an order 
of remand under R. 23 of O. 41, Civil P. C. A pre¬ 
liminary objection has been taken on behalf of the 
b respondent that no second appeal is competent. 
Reference is made to the provisions of S. 104 (1) 
(i), and sub-6. (2), Civil P. C., read with 0. 43, R. 1 
(a), Civil P. C. In support of the contention re¬ 
liance is placed on 33 All. 479,1 a. I. R. 1926 Lah. 
141 1 2 3 4 and A. I. R. 1925 Bom. 431. 5 These cases 
also dispose of the argument that Order 41, R.23, 
Civil P. C„ has no application to such a case inas¬ 
much as R. 23 clearly refers to a decree of the 
lower Court upon a preliminary point against 
which an appeal is preferred and does not contem¬ 
plate the case of an order, a9 distinguished from 
a decree, under 0. 7, R. 10, Civil P. C. 

Learned counsel for the appellant concedes that 
no second appeal lies but urges that the appeal may 
bo treated as a revision, and as the question decided 
by the Court below 19 one of jurisdiction, this Court 
c should interfere under the provisions of S. 115, 
Civil P. 0. Wo regret we are unable to accede to 
this contention. All that the lower appellate Court 
has held is that the trial Court had jurisdiction 
to tako cognizance of the suit. Thero are other 
defences to the suit which will have to be examined 
and disposed of. The order that the lower Court 
had jurisdiction is merely an interlocutory order 
whioh does not decide or terminate the suit. Under 
the circumstances, therefore, there is no room for 
the application of S. 115, Civil P. C, We may refer 
in this connexion to a decision of the late Court of 
the Judioial Commissioner of Oudh in 24 O. C. 
231.4 Learned counsel for the appellant refers to a 
decision in 1941 0. W. N. 1269.® That case is dis¬ 
tinguishable upon the facts. That was a case in 
which the lower Court had not only decided that it 
had jurisdiction to remove the trustee by means of 
a an application but aotually passed an order upon the 
merits removing the trustee. The objection in that 
caso was that the trustee could only be removed by 
a suit under S. 92, Civil P. 0. Against that order a 
revision was preferred to this Court and upon an 
objection having been taken that the revision did 
not lio it was held that as the question involved in 
the case w as one of jurisdiction, the order of the 

1. (’ll) 33 All. 479: 9 I. C. 666: 8 A. L. J. 312, 
Naubat Singh v. Baldeo Singh. 

2. C26) 13 A. 1. R. 1926 Lah. 141: 89 I. C. 884, 
Hayat Ali Khan v. Ishar Doss. 

3. (»25) 12 A. I. R. 1925 Bom. 431: 88 I. 0. 763: 
27 Bom. L. R. 636, Nilkant Vasudeo v. Balwant 
Pandurang. 

4 . ('21) 8 A. I. R. 1921 Oudh 176: 64 I. C. 92: 24 
O. C. 281, Shyam Sundar v. Sheoambar Ban. 

5. ^42) 29 A. I. R. 1942 Oudh 186: 197 I. C. 748: 
1941 0. W. N. 1269, Saadat Husain v. Mojiz 
Husain. 


lower Court was open to revision. We hold, there- 
fore, that no revision can be entertained against 
the order passed by the lower appellate Court. We 
dismiss the appeal with costs. 

G.N./R.K, Appeal dismissed . 
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SPECIAL BENCH 

Thomas C. J., Ghulam Hasan and 
Agarwal JJ. 

H . Hunter , Liquidator of Bank of 
Upper India — Applicant 
v. 

Emperor . 

Civil Ref. No. 3 of 1941, Decided on 2nd May 
1942, reference made by Junior Secretary Board of f 
Revenue, U. P. at Allahabad. 

(a) Stamp Act (1899 as amended by U. P. 
Act 18 of 1938), Arts. 57 and 40—Word ‘surety' 
in Art. 57 does not include parties to proceed¬ 
ings on whose behalf security bond is executed 
— Mortgage of landed property executed by 
party to proceedings by way of security under 
O. 41, R. 5, Civil P. C., falls under Art. 40 and 
not Art. 57 (Per Sp&ttil Bench), 

The words “executed by a surety'* in Art. 67 
must be given their plain and natural meaning. 
There is no warrant for extending the scope of the 
word ‘surety* in Art. 57 to the caso of prinoipala 
who are parties to the proceedings and on whose 
behalf the deed is executed. Consequently, a mort¬ 
gage deed executed by a party to the proceedings by 
way of security under 0. 41, R. 6, Civil P. C., falls g 
under Art. 40 and not Art. 57 : (’28) 15 A. I. R. 
1928 Oudh 143 (F.B.); (’31) 18 A. I. R. 1931 Oudh 
99 (P. B.) and ('31) 18 A. I. R. 1931 All. 189 (P. B.), 
Dieting. [P 373 C 1, 2] 

C. P. C. — 

C40) Chitaloy, 0. 41, R. 5 N, 11 Pt. 12. 

(b) Stamp Act (1899 as amended by U. P. Act 
18 of 1938), Art. 57—Word 'contract' in Art. 57 
—Meaning—Mortgage bond executed as secu¬ 
rity under O. 41, R. 5, Civil P. C., does not 
constitute contract (Per Thomas C. J.). 

The word “contract" mentioned in Art. 57 obvi¬ 
ously cannot mean the contract of the surety him¬ 
self, but must refer to the contract of some other 
person. An order passed by the Court for filing a 
security under 0. 41, R. 5, Civil P. C., cannot be 
said to be an agreement or oontraot. In the case of h 
a mortgage bond executed by way of security in 
favour of the Court under O. 41, R. 6, Civil P. 0., 
there is no agreement as can amount to a oontraot. 

[P 874 0 1] 

B. B. Lai and M. Lai — for Applicant. 

Government Advocate — for the Crown. 

GHULAM HASAN J.—This reference by the 
Board of Revenue under S. 57, Stamp Act, invitca 
the opinion of this Court upon the question whether 
a certain document falls under the category of a 
mortgage deed under Art. 40 (b), Stamp Aot, as 
amended by the U. P. Stamp (Amendment) Aot (18 
of 1938) and is ohargeable with an ad valorem duty 
or falls under Art. 67 of the Act and is ohargeable 
vith the fixed stamp duty of Rs. 7-8.0 as the 
amount seourod exceeds Rs.* 1000. It appears that 
Mr. Hunter, the liquidator of the Bank of Upper 
India, has applied for leave to appeal to Hi a 
Majesty in Council against a oertain decree passed 
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by this Court and, upon an application for stay of 
execution of the decree till the decision of their 
Lordships of the Judicial Committee, has obtained 
an order in his favour that the execution of the 
decree shall be stayed pending the decision of the 
appeal by the Privy Council provided he gives secu¬ 
rity for the due performance of the decree and for 
costs. The amount of security has been determined 
by this Court to be Rs. 1,90'000. In pursuance of 
the order of this Court, Mr. Hunter executed the 
document in question on a stamp worth Rs. 7-8-0 
in favour of the Civil Judge of Lucknow whereby 
he has mortgaged landed property worth Rupees 
1,90,000 as security for the due performance of the 
decree that may ultimately be passed by the Privy 
Council and for costs. The Sub-Registrar before 
whom the document was presented for registration 
impounded the document, taking the view that it 
was chargeable as a mortgage deed under Art. 40 (b) 
with a duty of Rs. 1425 instead of Rs. 7-8-0, which 
was actually paid. The Sub-Registrar’s view was 
accepted by the Stamp Officer and the Deputy 
Commissioner of Hardoi, and in addition to a deficit 
duty of Rs. 1417-8-0 a penalty of Rs. 5 was also 
imposed. Mr.Hunter paid the duty and the penalty 
but being aggrieved by this order carried the matter 
to the Board of Revenue for refund of the deficit 
duty and the penalty. The-Board of Revenue have 
made the reference asking the opinion of the Court 
upon the question. Article 40, Stamp Act, relevant 
to the case is as follows : 

40. Mortgage deed, not being 
an agreement relating to deposit 
of Title deeds. Pawn or Pledge 
(No. 6), Bottomry Bond (No 16), 

Mortgage of a Crop (No. 41), 

Respondentia Bond (No. 56), or 
Security Bond (No. 57). — 

(b) when possession is not 
given or agreed to be given as 
aforesaid. 


of the purpose 
application of the 
2< 

be one 
i3 con¬ 
ies 


or 
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security, is not so executed for any 
mentioned in the article, the an 

and Cl th t0 SnCl ? “ m ° rt ? a « e deed must be'eicluded 
and the mortgage deed must be held to 

chargeable under Art. 40. Stamp Act. I tl3W 

tended on Dehalf of Mr. Hunter that Art. 57 appl,« 

and the words ‘executed by a surety to secure the 

due performance of a contract or the due dischar-e 

of a liability” cover the present case. Reference Is 

“® de \° , l *° ca5e3 of thU Coart and a case of the 
Allahabad High Court : 5 O. W.N. 15,1 8 O.'W. N. 
116 2 and 52 All. 844. 3 

It may be stated at once that neither of these 
cases covers the case in point. A Full Bench of this 
Court in 5 O.W.N. 151 held that an undertaking 
executed by certain persons agreeing that if the 
decree-holder does not restore the property in event 
of his failure in appeal, the executants of the deed 
would pay compensation to the Court to the extent 
of a certain amount, and insecurity for the payment 
of this amount they hypothecate certain immovable 
property, the deed is a mortgage deed executed to 
secure the due performance of the contract and as 
such requires a stamp duty of Rs. 5 under tho 
provisions of Art. 57 and not ad valorem under 
Art. 40 (b), Sch. 1, Stamp Act. It may be mentioned 
that the mortgage deed was executed by third per¬ 
sons as sureties to secure the due performance of 
the contract by the piaintitl, who had obtained a 
decree and was placed in possession of the property 
subject to his fumishingasecurity for its restoration. 
The learned Chief Judge (Sir Louis Stuart) observed 
that Art. 57 made special concession in favour, 
inter alia of mortgage deeds executed by sureties to 
secure the due performance of a contract. He went 
on to say that where a mortgage deed is a mortgage 
deed executed by a surety to secure the due perfor¬ 
mance of a contract, the executant gains the privi¬ 
leges conferred by Art. 57. 

The above case was followed by another Full 
Bench in 8 O.W.N. 116. 2 There a certain person 
had obtained a decree for possession of a certain 
immovable property. The unsuccessful defendant 
appealed. During the pendency of the appeal, the 
decree-holder was granted possession of tho property 
upon his furnishing a security for the restitution of 
any property which might be taken for the due per¬ 
formance of the decree of the appellate Court under 
O. 41, R. 6 (1). Civil P. C. A third person hypothe¬ 
cated his landed property as security. The Fall 
Bench in agreement with the view of the previous 
Full Bench of thi3 Court and in disagreement with 
the view of the Full Bench of the Allahabad High 
Court in 52 All. 844, 3 held that the instrument was 
a security bond and was chargeable, even though it 
may also be a deed of mortgage, under Art. 57, 
Stamp Act, and not under Art. 40 of the Act. The 
Full Bench of the Allahabad High Court held 
similar circumstances in the case above noted that 
the deed was not a mortgage deed executed Dy a 
surety to secure the due performance of a ooamx 
and therefore Art. 57 did not apply. They held the 
view that the Judge and the judgment debtor d.d 
not and could not enter into any contract, 


as 


The same duty 
a Bond (No. 15) 
for the amount se¬ 
cured by such deed. 

The question which calls for consideration is 
whether the document in question falls within this 
article. According to S.2 (17), Stamp Act, mortgage 
deed “includes every instrument whereby, for the 
purpose of securing money advanced, or to be 
advanced, by way of loaD, or an existing or future 
debt, or the performance of an agreement, one per¬ 
son transfers, or creates, to or in favour of another, 
a right over, or in respect of specified property. 

There is little doubt that the deed in question 
cannot but be considered as one n™^** 1 **™™ 
definition. Article 40 expressly excIud« from its 
purview the case of a security bond, which is deaIt 
with by Art. 57. The latter article may be set out 

a3, \57° Security bond or mortgage deed executed by 

Wa for 0 lh77ur«lcutlon of an office, or to account 
for money or other property received by virtue 

“""Executed by a surety to secure the due 


per- 

formance of a «nlra“ct * the due discharge of a 
liability .” _ t , 

and for no other. It follows as a logical consequence 
that if a mortgage deed, though executed by way ol 


which 


1 P284 15 V LR. 1923 Oudh 143 : 107 1*0. 553 : 
*3 Luct 29S : 5 O.W.N. 15 (F.B.). Haribar Partab 
Bakhsh Singh v. BUhestar Smgh. 

3 B m) 18 OTttnSf 675 : 52 

3 iA! dl. 2 3. 41 (F.B.). In re Stamp 

Reference by the Board of Revenue. 
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tv as not enforceable by law against the Judge per- 
a sonally or against the Secretary of State on whose 
behalf ho had no authority to enter into the con¬ 
tract with the litigant. The view taken by the 
Allahabad High Court resulted in an obvious hard¬ 
ship inasmuch as the deed executed by a surety by 
way of security was held liable to an ad valorem 
duty under Art. 40. The Legislature intervened and 
by the U. P. Stamp (Amendment) Act (18 of 1938) 
added the words “or the due discharge of a liability** 
after the words “to secure the due performance of 
a contract” in Art. 57. The result of this amend¬ 
ment is that a deed executed by a surety by way of 
security to secure the due discharge of a liability 
would now fall under Art. 57. Neither the unamend¬ 
ed Art. 57 nor tho addition of the words "due dis¬ 
charge of a liability” by the amendment can be 
held to affect the present case. 
b In has been argued that the word "surety” used 
in Art. 57 must be given a wide meaning 60 as to 
include the case of a party to the proceedings or a 
principal as distinguished from ft 6urely in the 
sense used in S. 126, Contract Act. No authority is 
cited in support of this contention. The words 
"executed by a surety” mustbegiven their plain and 
natural meaning and there seems to be no warrant 
for extending the scope of the word "surety** to the 
cases of principals who are parties to the proceed¬ 
ings on whose behalf the deed is executed. It has 
also been argued that Art. 57 should be so read as 
to mean a security bond or mortgage deed executed 
by way of security for the due disohargo of a liabi¬ 
lity. This is a construction which tho language of 
the artiolo i9 on the face of it incapable of bearing. 
Tho words "due discharge of a liability” must be 
c read as applicable to the case of a bond or a deed 
executed by a suroty. The words "executed by a 
surety*’ cannot be taken out of the artiole. 

It has also been argued that there is no reason to 
favour sureties in tho matter of executing security 
bonds or mortgage deeds on a lower stamp doty 
while denying tho same privilege to the persons on 
whoso behalf such security is tendered. This argu¬ 
ment ignores the fact that Art. 67 does not contem¬ 
plate the case of a surety only and does not confer 
any exclusive benefit upon tho surety. The first 
portion of Art. 67 is couched in general terms and 
appears to apply to tho case of a security bond or 
mortgago deed executed by the party concerned for 
two definite objects, namely due execution of an 
office or to account for money or other proporty re¬ 
ceived by virtue thereof. The second portion of tho 
article is restricted in its application to the exeou- 
“ lion of a security bond or mortgago deed by a surety 
to secure either the due performance of a contract 
or tho due discharge of a liability. It is apparent 
therefore that tho execution of a mortgago deed by a 
party by way of seourity under Art. 67, if executed for 
the two purposes mentioned therein, would entitle 
the party to tho benefit of a lower stamp duty upon 
tho mortgage deed. If however the mortgage deed i9 
executed for a purpose other than that mentioned 
in tho first part of Art. 67, it follows that the general 
Art. 40 will apply. The second portion of tho artiole 
oonfere a similar benefit upon a surety if the seourity 
bond or mortgage deed is exeouted by him to seoure 
either the due performance of a contract or the due 
disohargo of a liability. The advantage of a surety 
exeouting a deed upon a lower stamp duty really ao- 
oruea to the party on whose behalf the security is 
famished. The foot that a third person exeoutes 
a seourity bond or mortgage deed on behalf of the 
principal shows more often than not that the party 
himself is unable to provide suoh seourity. Where, 


however, the party himself is possessed of sufficient , 
means to furnish the security for the due Perform¬ 
ance of a contract or the due discharge of a liability, 
no question of showing any indulgence or concession 
to him can possibly arise. The language of the 
article does not lend any support to the contention 
advanced on behalf of the liquidator that his case 
falls under Art. 57, Stamp Act. My opinion, there-! 
fore, is that the document in question is ohargeablg 
as a mortgage deed under Art. 40(b), Stamp Act, asl 
amended up to date with a duty of Rs. 1425 as 
against Rs. 7-8-0 paid. ‘ 

AGARWAL J_I agree with my learned brother 

Ohulam Hasan J. 

THOMAS C. J_This is a reference made to 

this Court by the Board of Revenue under S. 57, 
Stamp Act, asking for a decision as to tho duty 
chargeable on a security bond given under O. 41, 
R. 5, Civil P. C. The official liquidator of the 
Bank of Upper India executed a document on 3rd 
July 1940 on a stamp of Rs. 7-8-0 in favour of the 
Civil Judge of Lucknow whereby he mortgaged 
landed property of the value of Rs. 1,90,000 in 
order that the execution of the decree passed against 
him by the Civil Judge be stayed pending the deci¬ 
sion of the appeal before their Lordships of the 
Privy Council. The Sub-registrar before whom the 
document was presented for registration impounded 
it on the ground that it was ohargeable as a mort¬ 
gage deed under Art. 40 (b) with a duty of Rs. 1425 
instead of Rs. 7-8-0 paid by the official liquidator. 
The Deputy Commissioner of Hardoi and the Stamp 
Officer agreed with the view of the Sub-Registrar 
and levied a duty of Rs. 1417-8-0 with a penalty of 
Rupees 5. 

The offioial liquidator being dissatisfied with tho 
decision of tho Deputy Commissioner filed an appli¬ 
cation under S. 45, Stamp Act, before the Chief 
Controlling Rovenue authority for the refund of the 
aforesaid defioit duty and penalty, tho total olaim 
being Rs. 1422-8-0. He relied on a decision of this 
Court reported in A.I.R.1931 Oudh 99.2 The Board 
after considering the nature of the document came 
to tho oonolusion that the case relied on by tho offi¬ 
cial liquidator was distinguishable from tho present 
case. In that case the mortgage deed was executed 
by a third party who stood surety for the decree- 
holder, while in the present case the mortgage deed 
or the seourity bond has been oxocuted by the offi¬ 
cial liquidator who was tho party ordered by the 
civil Judge to give seourity. In the opinion of tho 
Board, the document was a mortgago deed and 
ohargeable under Art. 40 (b), Stamp Act, as amend¬ 
ed by U. P. Stamp (Amendment) Aot (Aot 18 of 
1938), but as the matter in the opinion of the Board 
was not free from doubt this Court has been asked 
under S. 67, Stamp Aot, to express its opinion. Tho 
question for consideration is whether the dooument 
in question falls within Art. 40, Stamp Aot. Tho 
relevant portion of the said Artiole is as follows : 

"40. Mortgage deed, 
not being an agreement 
relating to deposit of 
Title deeds, Pawn or 
Pledge (No. 6), Bottomry 
Bond (No. 16), Mortgage 
of a Crop (No. 41) Res- 
pondontia Bond (No. 56), 
or Seourity Bond 
(No. 67) — 

(ti) when possession is The same duty as a 
not given or agreed to Bond (No. 16) for the 
be given as aforesaid, amount secured by suoh 

deed. 1 * 


a 
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In my opinion, the document is clearly a “mort 
gage deed’* as defined in S. 2, cl. 17, Stamp Act. 
It must therefore be chargeable under Art. 40 of 
Sch. 1 a3 a “mortgage deed." Article 40 excludes 
the cose of a security bond which is dealt with by 
Art. 57 which is as follows : 

“57. Security bond or mortgage deed executed by 
way of security" 

“for the due execution of an office, or to account 
for money or other property received by virtue 
thereof, or executed by a surety to secure the due 
performance of a contract or the due discharge of 
a liability ." 

The words underlined (here italicized) were added 
by U. P. Stamp (Amendment) Act (Act 18 of 1938). 
Mr. Bam Bharose Lai, who appeared on behalf of 
the liquidator, contended that Art. 57 applied and 
the words "executed by a surety to secure the due 
performance of a contract or the due discharge of a 
liability" covered the present case. In eupport of 
his contention he relied on the decisions reported in 
8 O.W.N. 116, 2 and 5 O.W.N. 15.1 I do not think 
it necessary to deal with these cases at length be¬ 
cause I am of opinion that neither of them covers 
the point raised in the case before me. In my opi¬ 
nion, the word “contract" mentioned in Art. 57 
obviously cannot mean the contract of the surety 
himself, but must refer to the contract of some 
other person. I am of opinion that there is no 
agreement between the civil Judge of Lucknow and 
the official liquidator as could amount to a con- 
tract. The order passed by the civil Judge for filiDg 
a security cannot be said to be an agreement or con¬ 
tract and the deed was not a mortgage deed exe¬ 
cuted by a surety to secure the due performance of 
a contract and therefore Art. 57 did not apply. The 
amendment of Stamp Act was made to remove an 
obvious hardship created by the Full Benoh deci¬ 
sion reported in 52 All. 844.3 According to the 
amendment a deed executed by a surety by way 
of security to secure the due discharge of a liability 
would now fall under Art. 67, Stamp Act. 

Mr. Ram Bharose Lai argued that the word 
“surety" in Art. 57 should be given a wider mean¬ 
ing so as to include the case of a party to the pro- 
ceeding or a principal as distinguished from a 
surety in the sense used in S. 126, Contract Aot. 
Under S. 126, Contract Act, the person who give3 
the guarantee is called "surety", the person in 
respect of whose default the guarantee is given 
is called the“principal debtor"and the person to 
whom the guarantee is given is ea ,lcd 
"creditor". In my opinion there ore he 
“executed by a surety" must be g^en their 
natural meaning, and there a no l«f t ' he 

extending the scope of the word surety 
case of the principals who are parties to 
ceedings and on whose behalf the means 

question is chargeable as a h h ^ 

Art. 40 (b), Stamp Act. as amended up to datew.tn 

a duty of Rs. 1425. .. . .. 

RV THF COURT—We are of opinion that the 

order bo sent to the Board of Revenue. - 

G.N./R.K. 
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Bhairo Singh, Defendant 7 and others, 
Defendants 3 to 5 — Appellants 


Lai Ambika Baksh Singh, Plaintiff 
and others Defendants—Respondents. 

First Appeal No. 38 of 1938, Decided on 5th 
March 1942, against order of Addl. Civil Judge, 
Partabgarh, D/- 13th January 1938. 

(a) Evidence Act (1872), S. 90 — Seal is not 
signature within General Clauses Act — No 
presumption can be drawn as to seals under 
section 90. 

Section 90 makes no provision for any presump- f 
tion in regard to seals. A seal cannot be regarded ' 
as a signature within the definition contained in 
the General Clauses Act : (*37) 24 A.I.R. 1937 
Oudh 194, Rel. on. [P 377 C 1] 

(b) Evidence Act (1872), S. 90—Presumption 
as to genuineness ol document under S. 90 is 
eminently within trial Court's discretion. 

The raising of presumption under S. 90 as to the 
genuineness of a document is a matter which is 
eminently within the discretion of the trial Court : 
(*21) 8 A.I.R. 1921 Oudh 36, Rel. on. [P 377 C 1) 

(c) Lease — Perpetual lease of village—Con¬ 
dition making rights of lessee non-transferable 
but heritable is not illegal. 

A right of transfer is not a necessary incident of 
the legal status of a perpetual lessee, and therefore 
a condition making the rights of the perpetual 
lessee of a village non-transferable but heritable i3 
not illegal : Case law discussed. [P 377 C 2 ; 

P 378 C 1, 2] 

T. P. Act — 

(•36) Mulla, Pages 572-573 Note ‘Express 
grant." 

(’37) Mitra, Page 567, N. 546. 

(d) Tenure—Qabzadari rights are not neces¬ 
sarily under-proprietary. 

Qabzadari rights do not necessarily mean under- 
proprietary rights. 378 c 2 J 

te) Landlord and tenant — Under compro¬ 
mise decree of 1875 plaintiffs predecessor 
eranting perpetual lease of village to defend¬ 
ant's husband - In 1925 G and R suing defen- 
dant claiming to be cosharers of defendant s j 
husband — G and R recognised as under-pro- 
prictors by judgment dated 18th August 1925 
_In 1929 deiendant entered as under-proprie¬ 
tor in khewat — In 1935 plaintiff becoming 
aware of entry in khewat and applying for 
amendment — Application rejected — Suit by 
plaintiff in 1937 for declaration that defendant 
who was in possession aiter her husband 

death had heritable but non-trans erable rights 

as perpetual lessee — Plaintiff held <entitled to 

declaration — Suit held governed by Art. 120 
— Cause of action held accrued only in 1935 
Defendant held did not perfect her title by ad¬ 
verse possession. . 

:zffi ars-SsSr: 

husband agaiDst tho defendant in 192a claim g 
be cosharers of tho defendant's husband, G and * 
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were recognised as nnder-proprietors by a, judgment 
dated 18th August 1925. In the khewat Pfeparrf 
in 1929 the defendant was entered as under-pro¬ 
prietor. The plaintiff in 1937 brought a suit against 
the defendant for a declaration that ‘^defendant 
who was in possession of the village after her 
band's death had Writable but non-transferable 
rights as perpetual lessee of the village. The plain¬ 
tiff alleged that in 1935 he became aware to * 
first time that the defendant was entered in the 
revenue papers as under-propnetor and had filed 
an application for amendment of the revenue papery 
but the application was dismissed. was found 
that the patta which was relied on in the judgment 
of 18th August 1925 was not a genuine document: 

Held that (1) the mere assertion of G and R in 
the suit of 1925 that they were under.propnetors and 
the mention of the defendant as an under-proprie¬ 
tor in the khewat prepared in 1929 could not con¬ 
vert the title of the defendant which was that of a 
perpetual lessee into that of an under-proprietor : 
(•23) 10 A.I.R. 1923 P.C. 118, Rel. on ; (’25) 12 
A.I.R. 1925 Oudh 732 ; (’22) 9 A.I.R. 1922 P.C. 
383 and (’30) 17 A.I.R. 1930 Oudh 29, 

(2) since there was nothing to show that the 

plaintiff bad any knowledge of the judgment dated 
18th August 1925 and the suit was instituted within 
12 years of the order dated 18th August 1925 it 
could not bo said that the defendant had acquired . 
any title, whioh sho did not previously possess by 
adverse possession ; [P 379 C 2] 

(3) the declaratory suit by the plaintiff in 1937 
was governed by Art. 120, Limitation Act. The 
plaintiff had a subsisting title to the property and 
hence unless ho knew that there was any infringe¬ 
ment of his right, it could not be said that any 
right to sue accrued to him. Tbo plaintiff got his 
cause of action for the suit only in 1935 when ho 
came to know of tho entries in tho khewat and even 
if a right to sne accrued to him in 1929 when the 
khewat was prepared or when the order dated 18th 
August 1925 was passed he got a fresh cause of ac¬ 
tion in 1935 when ho applied for correction of the 
khewat and his application was rejected on the ob¬ 
jection of the defendant. The suit therefore was 
not barred by time : (*36) 23 A.I.R. 1936 Oudh 387, 
Rel. on ; ('87) 24 A.I.R. 1937 Oudh 291, Discing. 

[P 381 C 1, 2] 

(f) Limitation Act (1908), Art, 120 — Suit lor 
declaration of right—Suit is not barred by time 
so long as plaintiff has subsisting title — Bach 
l Invasion of right gives fresh cause of action — 
Mere forbearance of previous action does not 
debar subsequent action when fresh invasion is 
made. 

A suit for a declaration of right cannot be held 
to be time-barred so long as the plaintiff has a sub¬ 
sisting title to the property. In such a case each 
invasion of right gives a fresh cause of aotlon. 
Unless tho plaintiff knew of tho infringement of his 
right, no right to sue can be said to havo accrued to 
him and the mere aot of forbearanoe of a previous 
action on tho part of a person in possession oannot 
debar him from instituting a suit later on when a 
iresh invasion is made against his title whioh gives 
him an independent cause of action: (*86) 23 A.I.R. 
1936 Oudh 887, Rel. on. [P 881 O 1] 

Limitation Act — 

. f'41) Chitaloy, Art. 120, N. 31. 

v88) Rustomji, Page 1028 Pt. 4 and Page 1029 
Pts. 8 to 5. 


B. K. Dhoan — for Appellants. a 

Haider Eaeain and E. E. 1 . 

JUDGMENT. — This is a first appeal from a 

decree of the Additional Civil Judge of Par ^ rh ‘ 

It arises out of a suit brought by the respondent, 

Lai Ambika Baksh Singh against the appellants 
and the respondents, Mt. Sheo Lagan Kuar, Mt. 
Prag Kuar, who died during the pendency of the 
appeal and is represented by the respondents, Jogpal 
Siogh and Chandrapal SiDgh, Mt. Dalip ^ 0 

is also dead and is represented by respondents 5 to 
7, and the respondents Jagannath Singh, harda 
Baksh Singh, Sat Narain Singh, Bbagwati Prasad 
Singh, Ram Anand Singh and Badri Narain Singh, 
for a declaration that defendant 1, Mt. Sheo Lagan 
Kuar had no under-proprietary or qabzndarmisnt 
or heritable and transferable rights in village Reoli, j 
pargana Atheha, tab9il and district Partabgarh. It 
will be necessary to give a pedigree of the family of 
the defendants : 

DHIR SHAH 


i i i 

Girwar Singh Bahori Singh Ganesh Singh 


(died issueless) 


(died issueless) 


Thakur Singh = 
Mt. Sheo Lagan 
Kuar, defen¬ 
dant 1 


I 

Kalander 

Singh 


I 


Sheo Dat Singh 

I 

Ajodhia Singh 
Manbodh Singh 


Jagannath Singh 
Bindeshuri SiDgh 


Inderpal 

SiDgh 


I 

Sukhoandan Singh 
(died issueless) 


I 


I 


Gauri 

Dayal 

Singh 


Bijai 

Bahadur 

Singh 


I 


Fateh Ram 
Bahadur Sumer 
Singh Singh 
(deft. 6) (deft. 3) 


Shamshor 
Bahadur 
Singh 
(deft. 4) 

The plaintiff is tho taluqdar of Rajapur and ad¬ 
mittedly the superior proprietor of village Reoli. 
He alleged in the plaint that Thakur Singh, the 
husband of Sheo Lagan Kuar, was in possession of 
village Reoli and had heritable and non-transferablo 
rights under a decree of tho Court of tho Extra 
Assistant Commissioner, dated 17th May 1875, that 
after the death of Thakur Singh, his widow was in ) 
possession of the village and had heritable but non- 
transferable rights, that in the beginning of 1935 tho 
plaintiff came to know that Mt. Shoo Lagan Kuar 
was entered in tho village papers and Khewat as 
possessing heritable and transferable rights, so ho 
filed an application in tho revenue Court for the 
amendment of tho khewat and made tho other 
defendants whoso names had also been entered in 
it as parties, but his application was dismissed. It 
was also alleged that the defendants other than 
Mt. Sheo Lagan Kuar wore impleaded because they 
claimed to be her transferees. Mt. Sheo Lagan Kuar 
admitted the plaintiff's olaim. Mt. Prag Kuar, the 
daughter of Sheo Lagan Kuar, who died during the 
pendency of the appeal and i9 represented by the 
respondents, Chandrapal Singh and Jagpal Singh, 
pleaded that Sheo Logan Kuar had heritable and 
transferable rights, that the property was transfer¬ 
red several times within the knowledge of the 
plaintiff and hia predecessors but those transfers 
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0 were not objected to and so the plaintiff was estop¬ 
ped from pleading that the property was not trans¬ 
ferable. She also pleaded that the suit was barred 
by time. She based her title on a shankalap made 
to her at the time of her marriage 35 years ago. 
Defendants 3 and 4, Ram Sumer Singh and Sham- 
sher Singh, who are appellants before us and are 
the sons of Inderpal Singh, nephews of Thakur 
Singh, pleaded that Lai Sheoamber Singh, taluqdar 
of Rajapur, the predecessor of the present plaintiff 
had granted a zamindari patta in respect of village 
Reoli to Dhir Shah, the common ancestor of the 
defendants, under a document dated Kartik Badi 
Ahstmi 1254 F., corresponding to 12th October 
1846 and from that time Dhir Shah and his heirs 
had been holding zamindari possession of the entire 
village and they had heritable and transferable 
riglitg. The compromise decree of 17th May 1875, 
b relied on by the plaintiff was not admitted and it 
was 6tated that even if any compromise was made, 
it was not given effect to. A plea of limitation was 
also taken. Defendants 6 and 7, Mt. DalipKuarwho 
is dead and Bhairon Singh, appellant 1, admitted 
. that they were transferees of Sheo Lagan Kuar and 
stated that the plaintiff had won over Mt. Sheo 
Lagan Kuar. They raised the same pleas as other 
contesting defendants, and also that Mt. Sheo Logan 
Kuar was in adverse possession. The patta of 1846 
relied on by the defendants was denied on behalf of 
the plaintiff and it was stated on his behalf that 
defendants 3 to 5 were mere tenants of defendant 1 
with respect to a few bighas of land. It was also 
stated on behalf of the plaintiff that Thakur Singh 
had no rights before the litigation of 1875. The fol¬ 
lowing issues were framed by the learned Additional 
c Civil Judge: 

1. (a) Were heritable and non-transferable rights 
conferred on Thakur Singh under a compromise 
decree in 1875 as alleged by the plaintiff ? (b) If so, 
was the Assistant Commissioner incompetent to 
pass that decree? 

2. (a) Did Lai Sheoamber Singh confer under¬ 
proprietary rights on Dhir Shah as alleged by de¬ 
fendants 3 to 5 ? (b) If so, are defendants 3 to 5 
descendants of Dhir Shah? 

3. Did defendant 1 perfect her title as under¬ 

proprietor by adverse possession as alleged by defen¬ 
dants 6 and 7 ? , . 

4. Is the plaintiff estopped from bringing this 
6uit as pleaded by defendants 6 and 7 ? 

5. Is the suit barred by time? 

6. Was the patta, if any, granted to Dhir bhati 
never acted upon? If so, its effect? 

d The learned Judge held that heritable and non- 
transferable rights were given to Thakur 
under the compromise decree of 1875 and that the 
Assistant Commissioner was <»“P elen ‘' t0 P**? V?? 
decree. He also held that Lai Sheoamber Smgh d.d 
not confer any proprietary rights on Dh * r Shah and 
the Patta, if any, granted to him was never acted 
upon. The defendants 8 to 5 were found by him to 

be the descendants of Dhir Shah. It w^ a so held 

*** 1 “ sia'tsiSK 

He accordingly 

torSTX. S&. o< 

pealed. Bhairon Singh appel'ant claimed1 to be a 
transferee of Sheo Lagan Kuar and the other Usree 

Ram Sumer Singh Shamsher S ngh and^Fateh 
Bahadur Singh did not °'a'“ ‘brough 
Singh or Sheo Lagan Knar but tom Dhu 
Wo first take grounds Nos. 2 and 3 of the 
randum of appeal. They are: 

(1) That the Court below has erred 


A. I. R. 


Thakur 
Dhir Shah, 
memo- 


that the patta in favour of Dhir Shah had not been 
proved according to law and was never acted upon 
and (2) that the Court below has erred in holding 
that the patta granted by Lai Sheoamber Singh to 
Dhir Shah did not confer under-proprietary righta 
on him. 5 

The case of the appellants, Ram Sumer Singh 
Shamsher Singh and Fateh Bahadur Singh was 
that under a patta granted by Lai Sheomber Singh, 
predecessor-in-title of the present plaintiff, their 
ancestor Dhir Shah had acquired under-proprietary 
rights. The genuineness of this document is in ques¬ 
tion. It purports to have been executed on behalf of 
Lai Sheoamber Singh on 8th Katik Badi 1254F. 
corresponding to 12th October 1846. It runs as fol¬ 
lows : 

“Executed by Sheoamber Singh. I have executed 
a patta in favour of Dhir Shah Kanpuria in respect 
of village Reoli by way of zamindari with peace of t 
mind; he may build a haveli (house) and reside 
there. Whatever agreement I have written shall 
continue generation after generation. He should 
serve faithfully and pay the Government demand 
and stay there with peace of mind. Let this beaded 
upon. 

Dated Katik Badi 8, 1254. 

Amli 1255F. (That is to take effect from 1255F). 
Jama 1255F. ... ... Rs. 601 

Deduct on account of nankar .. 

To be paid ... 

Excluding bhent (Presents). 


M 


»» 


51 

550 


San 1256F. 

• • • 



Jama ... ... 

• • • 

Rs. 

651 

For Mai... 

Rs. 436 



... ... ••• 

„ 215 



Deduct for nankar ... 

... 

Rs. 

51 

To be paid 

... 

fi 

600 

Jama 1257F. 

... 

M 

700 

Nankar ... 

... 

M 

51 

To be paid 

... 

H 

650 


in 


Total Jama Rs. 701 Siwai Kharcha Jhil Jhakar 
gaon (except the expenses of lake, eto., of the 

V1 In 8 the year 1875 the estate of Lai Sheoamber 
Singh the predecessor of the present plaintiff was 
under the management of the Court of W ards. Cap¬ 
tain Sykes, manager of tho Court of Wards applied 
against Thakur Singh deceased husband of the res¬ 
pondent Sheo Lagan Kuar that it bo declared that 
the defendant Thakur Singh who claimed to bavo 
zemindar! rights in village Reoli had no such rights 
in it. This lease of 1854 was produced on behalf of 
Thakur Singh. Ata Husain agent of the Court of 
Wards made the following statement (Ex. 7) in 

respect of this patta : . . 

“The patta produced by the defendant is not 
genuine because the practice has been that along 
with the seal it bears at the same time the signa- 
tore of the talakdar. It does not boar tho s.gnataro 
of the talukdar. Besides this the patta is in the 
name of Dhir Singh whose heire areineiiatence. 
The terms of this lease do not affect the defendant. 
Moreover details of jama written on backseem 
to be written recently. The terms further nogative 

the condition of perpetuity.” { 

The patta bears three seals at the top. oneor 

which is quite legible and it U a ■»» ° f 
Singh. The other is also probably that of‘ 

ber Singh but in the third ‘^“Segible amUt is 
The year in all of the exeou- 

this document 


holding tant. There is no evidence 



a 


b 


c 


d 
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and the fact that though it purports to have been 
executed in 1254 but the seal on it bears the year 
1259 clearly shows that it is not a genuine docu¬ 
ment. The words “San 1256F” are written at the 
back of the document. There is a note of Munshi 
Ali Bafesh Khan, Extra Assistant Commissioner 
that the writing at this place is suspicious. The 
statement of Ata Husain that the details of. jama 
written at the back seem to have been written re¬ 
cently probably refer particularly to this writing. 
Thi9 document can be admitted in evidence only 
under S. 90, Evidence Act. But it was held in 
1936 O. W. N. 768 1 that S. 90, Evidence Act, 
makes no provision for any presumption in regard 
to seals and a seal cannot be regarded as a signa¬ 
ture within the definition contained in the General 
Clauses Act. The lower Court has refused to make 
a presumption of the genuineness of this document. 
It was held in 8 0. L. J. 131 2 that the raising of 
presumption under S. 90, Evidence Act, as to the 
genuineness of a document is a matter which is 
eminently within the discretion of the trial Court. 
There are strong reasons to doubt the genuineness 
of this document and, in any case, we are not pre¬ 
pared to draw a presumption about its genuineness 
which the lower Court has refused to do. 

It also appears that this lease was never acted 
upon. (Their Lordships went into the evidence and 
proceeded.) It is quite clear that appellants 2 to 4 
their father Indarpal Singh and their grandfather 
Kalandor Singh had no more rights in the village 
than those of a mere tenant and they were wrongly 
held to be under-proprietors by the Assistant Record 
Officer in his judgment (Ex. C l) dated 18th August 
1925. We are of opinion that the patta dated 8th 
Katik Badi 1254F was not a genuine document 
and that it was never acted upon. As we hold that 
it is not a genuine document, the question of its 
interpretation docs not arise. Both these grounds 
of the memorandum of appeal have no force. 

Reliance is placed on the fact that Thakur Singh 
was stated to be in possession of the village in the 
litigation of 1875. Ata Husain, agent of the Court 
of Wards, had stated that the defendant was in 
possession but be had no rights. This 6latement 
cannot mean that Thakur Singh was in possession 
of the village under any pre-existing right. If the 
brothers, of Thakur Singh also had an interest in 
the property they would have also claimed to be 
under r proprietors and there was no reason for their 
not being made parties to the application made by 
Captain Sykes. It is argued that Thakur Singh was 
noting as manager of the family. If it was so, he re¬ 
presented the entire family in the litigation and 
the entire family was bound by the result. Out of 
the defendants only defendants 8, 4 and 5 who are 
appellants 2 to 4 claim direct from Dhir Shah and 
others claim through Sheo Lagan Kuar. Prag Kuar 
claimed on the ground ,of shankalap from Sheo 
Lagan Kuar and the other defendants olaimed as 
mortgagees from Sheo Lagan Kuar. One of these 
mortgagees is Bhairon Singh who is also an appel¬ 
lant. All the defendants are bound by the litigation 
of 1876. None can claim higher rights than those 
aoquired by Thakur Singh under the compromise. 

We now proceed to determine what rights were 
aoquired by Thakur Singh. Four issues were framed 
in that case : 


1. (’87) 24 A. I. R. 1987 Oudh 194: 164 I. 0. 494 : 
12 Luok. 400 : 1986 O. W; N. 768, Sri Prasad y. 
Speoial Manager, Court of Wards, Balrampur.. 

2. (’21) 8 A. I. B. 1921 Ondh 86 : 61 1. 0. 969 : 8 
O* L. J, 181 r Har Prasad y. Bikramjlfc Singh. 


genuine or not ? .... -n 

(2) Is the defendant in possession of the village 
along with Dhir Shab ? Was the patta executed or 
is it forged or not ? 

(3) What jama was settled and what it should 
be now ? 

(4) Do the terms mentioned in the patta affect 
the perpetual rights or not ? 

A date was fixed for recording evidence but sub¬ 
sequently the parties compromised and the follow¬ 
ing order was recorded : 

“Whereas the parties having come to terms a 
perpetual lease in writing in the plaintiff’s presence 
has been given to the defendant in lieu of Rs. 700. 
Besides usual bhent (the translation 'on usual 
sanad’ is wrong) non-transferable but heritable and 
the parties having dictated the language of the 
compromise have signed their names. Therefore, in / 
accordance with the provisions of S. 98 of Act 8 of 
1899 the compromise having been sanctioned, the 
file be struck off the register of pending cases and 
be consigned to records. 

Dated the 17th May 1675.” 

There is also a statement of the defendant Tha¬ 
kur Singh which runs as follows : 

“I have got this patta of the entire village from 
san 83 (1283) on a jama of Rs. 700 annually besides 
the ordinary bhant non-transferable but heritable 
by way of perpetual lease without liability of any 
other sort of items and I have accepted it.’* 

The order sheet of 17th May 1875 (Ex. 10) shows 
that the amicable settlement was accepted. This 
order dated 17th May 1875, ought to govern tho 
rights of the parties. It very clearly shows that a 
perpetual lease non-transferable but heritable was g 
given to Thakur Singh. Now, we take up the first 
ground of appeal, namely that the decree passed by 
the Assistant Commissioner on tho basis of the com¬ 
promise in 1875 was without jurisdiction and of no 
legal effect. It is argued that tho condition of non¬ 
transferability was illegal and reliance is placed on 
certain cases in support of this contention. The first 
case is 4 O.C. 163.^ In that case ono Hamid Husain 
Khan had brought a suit against Badshah Husain 
for possession of tho village. Tho suit was compro¬ 
mised on the following terms : 

“The village whioh is in the kabuliyat of the 
talnkdar was to remain in the possession of the 
plaintiff as owner for ever. On payment of tho Gov¬ 
ernment revenue, the plaintiff and his heirs shall 
always remain in possession on suoh consideration, 
the Government revenue shall bo paid through tho 
talukdar, there shall be no power to sell, mortgage & 
or transfer to a stranger the reason of this condition 
is that the village was sold by Faiz Baksh father of 
the plaintiff to Ali Baksh Khan the grand-father of 
tho defendant." 

It was held that tho estate whioh under the terms 
of the compromise Hamid Husain Khan aoquired in 
tho village was an absolute estate and the oondition 
in restraint of alienation exoept to Badshah Husain 
and his heirs and representative was one in absolute 
restraint of alienation and was void. In that case 
tho plaintiff was made owner and then it was said 
that he would havo no power to sell, mortgage or 
transfer. An owner has got absolute power of trans¬ 
fer and so any condition restricting his power of 
alienation was inconsistent with hia being owner 
and was, therefore, invalid. In the present case I 
Thakur Singh was given the rights of a perpetual 

3 * 4 O. 0. 163, Faiyaz Hasan Khan v, Nil- 

kanth. 
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a lessee only and there is nothing inconsistent with 
his rights as a perpetual lessee if he was given no 
powers of transfer. 

The other case cited is 10 0. C. 136 * The words 
of the compromise in this case were the same as in 
the first case, 4 O.C. 163, 3 and it was followed. The 
third case cited is 21 0. C. 180. 6 This is a Privy 
Council case and the appellant in that case was the 
father of the present respondent Lai Ambika Baksh 
Singh. The litigation in that case also related to 
some property of taluka Rajapur. At the time of 
the first regular settlement, the taluka was held by 
Sheoamber Singh grand-father of the present res¬ 
pondent. One Lai Basant Singh put in a petition 
that his father and Sheoambher Singh were full 
brothers and members of a joint Hindu family and 
that the taluka bad been acquired in the name of 
Sheoambher Singh for the benefit of both brothers. 
b A joint petition was filed in the Court of the Extra 
Assistant Commissioner in which it was prayed 
that a decree for the entire village of Daulatpui^ 
34 bighas of land of village Jogapur and 26 bighas 
of land in village Rajapur be passed in favour of 
the plaintiffs. The Extra Assistant Commissioner 
ordered that the under-proprietary rights in respect 
of the land within his jurisdiction be decreed to the 
plaintiff in terms of the compromise and that as 
regards Daulatpur the petition should be referred 
for final orders to the settlement officer. About six 
months after, the matter was put up before the 
settlement officer and he ordered that as there was 
no grant or reservation of the right of transfer, the 
defendant be sent for. After a few days, a decree for 
under proprietary rights in mauza Daulatpur with¬ 
out right of transfer was passed in favour of the 
plaintiff. It was held that under-proprietor means a 
person possessing a heritable and transferable right 
of property in land and that under-proprietary rights 
having been granted under the decree, the subse¬ 
quent words could not take away his right to transfer 
his interest which right was a necessary incident of 
his legal status. In the present case the right given 
to Thakur Singh was that of a perpetual lessee and 
not a proprietor or under-proprietor. A right of 
transfer is not a necessary incident of the legal 

status of a perpetual lessee. 

The case in 25 O.C. 189« is quite distinguishable. 
In that case the owner of the property had entered 
into a compromise that he would not » heD *‘®‘ b ® 
property in the lifetime of the other party. Another 
LTcited is 27 0. C. 3507 The important part of 
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transferable under-proprietary right3 were given 
under a compromise and it was held that the con- 1 
dition in restraint of alienation was null and void. 
We are of opinion that the compromise decree ini 
this case is valid and the condition of non-transfer- 
ability in it is binding on the parties. 

The next point argued is that Thakur Singh was 
always treated as an under-proprietor having trans¬ 
ferable rights and so he had those rights even if 
they were not conferred by the settlement decree of 
1875. The first khewat prepared after the com¬ 
promise decree is Ex. 4. It wa9 before the second 
settlement. It was prepared by Babu Judhister Singh 
who was appointed to collect papers before the second 
settlement. The name of Thakur Singh is entered 
in the column of the name of under-proprietor and 
it was stated that it was under order dated 17th 
May 1875. It was therefore clear that the rights of 
Thakur Singh were subject to the orders dated 17th 
May 1875, the settlement decree (Ex. 8). Column 5 
is of ‘the nature of haqiat' and it was stated in it 
that it was a perpetual lease, heritable but non- 
transferable. It was also stated in this khewat that 
under order dated 5th July 1884 mutation of names 
was sanctioned in the name of Sheo Lagan Kuar in 
place of Thakur SiDgh. It was also stated that under 
orders passed by Mr. Maula Baksh dated 13th 
November 1889, mutation was sanctioned on the 
basis of a mortgage on behalf of Mt. Sheo Lagan 
Kuar in the name of Sheo Mangal Singh. This 
Khewat was register No. 5. Section 56 of Act 17 of 
1876 of the Oudh Land Revenue Act was in force 
when it was prepared and it provided that certain 
lists and registers were to bo prepared. Clause (o) of 
that section prescribed a list of under-proprietors 
and lessees whose rent had been fixed by the settle¬ 
ment officer and of all tenants with a right of occu¬ 
pancy, with the Daturo and extent of the interest of 
each such person and the rent, if any, ho is liable 
to pay therefor. This register which was prepared 
under cl. (e) of S. 56 was therefore not only of under. 
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proprietors but of lessees also. This document is 
no help to the appellants. Before discussing t 

I may show the connexion of 


of 

the 


subsequent papers, I may 
some of the defendants with the property. The 
order noted in Ex. 4 shows that Sheo Manga 1 Singh 
was a mortgagee from Sheo Lagan Kuar. Defen¬ 
dants 6 to 14 are the representatives of Sheo Mangal 
Singh and defendants 15 and !6 are her mortgagees 
under another mortgage deed. 

Lai Sripat Singh brought a suit No. 31/192 of 
1889 against Mt. Sheo Lagan Kuar for recovery of 
possession of the entire village Reoli. The decree 
passed in this suit is on the record as Ex. C-7. It 
shows that the claim was for the recovery of the 
entire village Reoli taluka Rajapur yielding Rs. 370 
as Government revenue, five times of which was 
1850 on the basis of superior proprietary nghts as 
well as on the basis of a deed of relinquishment i 
iSect of qabzadari rights datrf 16th June 1884by 

JabzJdan °nghts. 1 ,S Ti's^rgued that Sripat Singh 

claimed superior proprietary rightaad M ^ ^ 

qabzadari rights of Mt. Sheo g j t ^ p^gj. 
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The next document after Ex. 4 is the khewat 
Ex. C-4 prepared at the time of the second settle, 
ment. In the column ‘Name of possessors’ Mt.Sheo 
Lacan was entere<l as mortgagor and Pirthipal 
Singh and Har Narain Singh sons of Sheo Manga 
SiDgh and Daryao Singh brother of Sbeo Mangal 
Singh were entered as mortgagees. This document 
does not show that Mt. Sheo Lagan Kuar was treated 
as an under-proprtetor having transferable rights. 
This khewat is register No. 4 which was prescribed 
by S. 32, Oudh Land Revenue Act, (Act 3 of 1901). 
Clause (b) of that section prescribed a register of all 
mahals in which the rent of any under-proprietor 
or lessee had been fixed by the settlement officer, 
the names of all the cosharers in such raahal toge¬ 
ther with the nature and extent of the interest of 
such cosharers. This khewat was prepared soon 
after the khewat prepared by Judhister Singh in 
which it was clearly stated that Sbeo Lagan Kuar 
had no transferable interest and it cannot be con¬ 
sidered that this khewat recognized anymore rights 
in her favour. There is a dastur dehi (Ex. C-8) of 
village Reoli prepared in 1300F during the second 
settlement. It is stated in it that the village is 
inhabited aa a single zemindari and the rent from 
the tenants, is realized by the mortgagee Pirthipal 
Singh and that the under-proprietor pays rent to 
tho superior proprietor. The fact that Sheo Lagan 
Kuar was described os an under-proprietor does not 
show that she had more rights than were given to 
her husband. 

Lai Sripat Singh father of the plaintiff brought 
a Suit No. 1250 of 1893 against Mt. Sheo Lagan 
Kuar and Pirthipal Singh and Daryao Singh, 
mortgagees, for a declaration that the mortgage 
deed8 dated 31st March 1881, one for Rs. 600 and 
anothor for for Rs. 100 and others dated 12th July 
1886, 4th November 1886, 26th July 1888, 23rd 
April 1889 and 12th Fobruary 1891 executed by 
defendant 1 (Sheo Lagan Kuar) and her husband in 
favour of defendants 2 and 3, (Pirthipal Singh and 
Daryao Singh) and their ancestor Sheo Mangal 
Singh were void and inoperative against the plain¬ 
tiff. The suit was decreed in respect of the docu¬ 
ments whioh were within six years of tho institution 
of tho suit (vide Exs. 15 and 27). One of the issues 
framed In the case was: "Were defendant 1 (thati9 
Sheo Lagan Kuar) and her husband competent to 
transfer tho property in anit?" (vide Ex. 26). It 
was held that thore oould be no doubt that neither 
tho defendant nor her # husband was competent to 
transfer the property as was quite manifest from the 
decree and the compromise (that is the compromise 
of 1876). The patta of 1254 was held not proved 
and the compromise was held to havo superseded it. 
This judgment shows that Sheo Lagan Kuar had no 
transferable rights. This judgment is binding on 
Sheo Lagan Kuar and those who claimed under her, 
that is, her daughter and her mortgagees. 

There was some litigation between Sheo Lagan 
Kuar and Lai Sripat Singh whioh was deoided in 
appeal on 19th March 1896 (Ex. 16) by the Settle¬ 
ment Commissioner of Oodh. It was a suit for a 
declaration of rent of mauza Beoli. The judgment 
begins with the 'sentence : "This is a hereditary 
non-transferable lease decreed by order of Court on 
17th May 1875." The respondent's father olaimed 
ejeotment of Mt. Sbeo Lagan Kuar and her mort¬ 
gagees Pirthipal Singh and others from the entire 
village Reoli on the ground that they had not paid 
the deoretal amount and oosts. A copy of the de¬ 
cree is Ex. 12 and the olaim was deoreed against 
Mt. Sheo Lagan Kuar bat the mortgagees were dis¬ 
charged and It was ordered that If Sheo Lagan 


Kuar did not pay to the plaintiff the deeret* 1 * 
amount within a month, she would be ejected. 
Mt. Sheo Lagan Kuar did not pay the amount but 
it was deposited by a mortgagee It was ordered on 
1st September 1902 ( vide Ex. 14) that the mort. 
cagee had no right to make the deposit and Mt. 
Sheo Lagan Kuar be ejected and a war ™ nt * orde }!; 
very of possession be issued. Under S. 52, Oudh 
Rent Act (22 of 1886) only a tenant could be ejected 
for non-payment of rent. Another Suit No. 203 of 
1907 was brought by Sripat Singh against Sheo 
Lagan Kuar and her mortgagees and it was decreed 
with costs and interest on arrears of rent (vide 
Ex. 23). Under S. 141, Oudh Rent Act, as it stood at 
that time interest could be awarded only on rent 
due from a tenant. The word “under-proprietor" 
was subsequently added in the section. 

Upto the time of the third settlement, we find 
that Tbakur Singh or Sheo Lagan Kuar was not 
treated as under-proprietor. At least they wore 
never considered to have a right of transfer. The 
trouble begins from the judgment dated 18th 
August 1925 Ex. C-l in the suit between Gauri 
Dayal Singh and Ram Sumer Singh and Mt. Sheo 
Lagan Kuar in which it was held that Ganri Dayal 
Singh and Ram Sumer SiDgh had under-proprietary 
rights. A khewat Ex. C-ll was. prepared. Tho 
heading was “pukhtedari inheritable and transfer¬ 
able." In this khewat Mt. Sheo Lagan Kuar was 
entered as a mortgagor, Mt. Dalip Kuar, Mahipal 
Singh, Bismohan Singh, Sat Narain Singh and 
Bhogwati Prasad SiDgh as mortgagees. A miscel¬ 
laneous haqiat is also shown in the khewat in tho 
names of Prag Kuar, daughter of Sheo Lagan Kuar, 
Gauri Dayal Singh and Ram Sumer Singh. This 
khewat was prepared on 22nd May 1929, In tho 
khewat for 1342F we find tho names of Sheo Lagan 
Kuar and of her mortgagees and of Mt. Prag Kuar 
in the miscellaneous haqiat but in placo of Qur 
Dajal Singh we find tho names of Shamsher Singh, 
Fateh Bahadur and Ram Sumor Singh. The point 
for consideration is whether by reason of these en¬ 
tries for the first time in 1929 Mt. Sheo Lagan 
Kuar was recognieod as an under-proprietor and 
the settlement deoree of 1875 can be ignorod. We 
think this cannot bo done. The khewat was pro- 
pared in 1929 and this suit was instituted in Janu¬ 
ary 1937. There is nothing to show that the plaintiff 
had any knowledge of the judgment dated 18th 
August 1925 Ex. C-l. This suit was instituted 
within twelve years of the order dated 18th August 
1925. It cannot therefore be said that tho defen¬ 
dants have acquired any title whioh they did not 
previously possess by adverso possession. 

The learned oounsol for the appellants has relied 
on 2 O.W.N. 894,° A number of separate suits were 
filed in that cose against tho proprietor for a declara¬ 
tion that the plaintiffs were under-proprietors. 
Both parties appealed in every suit and the pro¬ 
prietor succeeded in her appeal and tho settlement 
officer held that the agricultural holders were 
merely oocupanoy tenants and not under-pro¬ 
prietors. Separate decrees were passod in every case 
though one common judgment was delivered in the 
oase brought by one Prag Singh. Prag Singh ap¬ 
pealed to the Financial Commissioner to set aside 
the deoree of tho settlement offioer. Others had not 
appealed but the finding arrived at in Prag Singh's 
appeal by tho Financial Commissioner was consider¬ 
ed to govern the cases of all agricultural holders of 
the village and ontrios were accordingly made on 

9. (*26) 12 A.I.R. 1925 Oudh 782 : 91 I. 0. 121 * 
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a that basis. Some of the persons who had not been 
held to be under-proprietors and who had not ap¬ 
pealed were also recorded as under-proprietors in 
the first settlement. In a subsequent litigation also, 
these persons who had not appealed to the Finan¬ 
cial Commissioner but had been recorded as under- 
proprietors were treated as under-proprietors upto 
the time of the settlement in force at the time of 
the suit. The concluding portion of the judgment 
of the learned Judicial Commissioners is : 

"Though according to law the order of the 
Financial Commissioner in Prag Singh’s case can¬ 
not be said to have modified the settlement officer’s 
decree against Ram Het, Ram Charan and Ram 
Phal (persons who had not appealed) these old 
zemindars were treated in a manner as if that judg¬ 
ment governed their case also. When such treat¬ 
ment was accorded since 1870 to the present time 
& (1925) it is too late now for the plaintiff to refer 
back to the decree of the settlement officer. The 
defendant must be treated on 'the footing of an 
under-proprietor.” 

This case is distinguishable from the present 
one. In this case there is nothing to show that 
Thakur Singh was recorded as under-proprietor in 
the sense in which the word is used in the Oudh Rent 
Act that is a person having a transferable right be¬ 
fore the third settlement. Two cases were referred 
to in this case, 2 O.W.N. 891® and 25 O.C. 397.1® 
A decree was passed that the defendant had the 
rights of thekedars only and not of pukhtedars but 
ever since 1869 the defendants were treated as 
pukhtedars in the wajibul-arz and in the khewat. 
When that settlement came to an end they were 
treated as pukhtedars in the next settlement also. 
C They were sued as pukhtedars on behalf of the 
taluqdar. The circumstances of that case were quite 
different, and 26 0. C. 281.» In that case the 
defendant thafis the taluqdar had issued a notice 
of ejectment in 1899 against the plaintiffs who in¬ 
stituted a proceeding to contest the notice on tne 
ground that they could not be ejected as they were 
not ordinary tenants but were under-proprietors. It 
was held in that suit that the plaintiffs were 
ordinary tenants. The plaintiffs then brought a suit 
for a declaration that they were under-propriotors. 
It was held that the simple assertion of proprietary 
title in a judicial proceeding connected with the 
land in suit which was ex hypothesi unfounded at 
the date it was made, cannot by mere lapse of six 
or twelve years convert what was an occapancy 

tenant title into that of an under -P ro Py iet . or ' Tn T th^ 
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taluqdar a decree at the time of the first regular 
settlement under which they were granted under- a 
proprietary rights in respect of certain land. The 
taluqdar appealed and his appeal was allowed and 
the respondents were held to be occupancy tenants. 
One of these persons filed a second appeal and the 
appellate Court reversed the judgment of the lower 
appellate Court and held the appellant to be an 
under-proprietor. The other person was after that 
judgment also recorded as an under-proprietor and 
both were treated as such in subsequent litigations. 

It was held under these circumstances that the 
other person who had not appealed was an under- 
proprietor. We are of opinion that this is not a case 
in which the compromise decree of 1875 can be 
ignored by reason of subsequent events. We there- 
fore hold that the decree passed by the Assistant 
Commissioner on the basis of the compromise in 
1875 wa3 within his jurisdiction and binding on the i 
parties to the suit. 

The other points raised by grounds of appeal 
Nos. 4 to 9 relate to adverse possession, estoppel 
and limitation. The point of adverse possession was 
not pressed before us and we have shown above that 
the suit was instituted within 12 years of the first 
order in which it was held that Gur Dayal Singh, 
Ram Sumer SiDgh and Fateh Bahadar Singh were 
under-proprietors. The plea of estoppel also has no 
force. We have not been shown how it applies. 
The only question remaining is of limitation. It is 
the case of the parties that the snit is governed by 
Art. 120, Limitation Act. The period of limitation 
is six years and begins to run from the time when 
the right to sue accrues. 

It has been argued on behalf of the appellants 
that the time began to run from 18th August 1925 , 
when Gurdayal Singh and Ram Sumer Singh were 
held to be under-proprietors and in any case from 
the date of the preparation of the khewat in which 
Mt. Sheo Lagan Kuar and others were shown as 
having pukhtedari and heritable and transferable 
rights. This khewat was prepared on 22nd May 
1929. The suit was instituted six years after both 
the dates, that is 18th August 1925 and 22nd May 
1929. It is said on behalf of the respondent that he 
had no knowledge of the order dated 18th August 
1925 or of the entries in the khewat before the 
beginning of 1935. There is nothing to show that 
the respondent had any knowledge of either of the 
two before 1935. The two mukhtar-i-ams of the 
respondent Ambika Prasad apd Data Dayal have 
oome into the witness-box and stated that it-wasjn 
1935 that the plaintiff got information that Mt. 
Sheo Lagan Kuar had been entered in the khewat 
as pukhtedar having heritable and transferable 
rights. We see no reason to disbslieve these wit- 
nesses. Reliance is placod on two orders of the set- 
tlement officer, one dated 8 tb April 1929 ®? d 
other dated 22nd April 1929. The order of 8th April 

iqoq jc • 

"To-day the miscellaneous haqiat of the plot was 
put up and perused. Therefore it is otdere&thtX 
after making an entry in the register, th 
put op at Lalganj on 22nd April 1929 j" 
ing the revenue of miscellaneous haquri. ine 
zemindars and the cosharors have alrea y 
summoned through the patwari. 

The other order is : presence of 

••To-day the case £the revenue 

[irS'Kftb-r' “ ,h ” “ a “ 

Munsarim lor necessary action. 


1942 

It is argued that by 'zemindars’ the respondent 
is meant and therefore he got knowledge that a 
miscellaneous haqiat was formed and it was sepa¬ 
rately assessed to revenue. It is not clear that the 
respondent was meant by ‘zamindars.’ Even if it be 
considered that the respondent bad knowledge of 
these orders, they only show that a miscellaneous 
baqiat was formed and not that heritable and trans¬ 
ferable rights were given to anybody. These orders 
are therefore of no help to the appellants. 

It is also argued that the respondent must be 
considered to have knowledge of the khewat. Reli¬ 
ance is placed on S. 54, Land Revenuo Act, which 
lays down that all undisputed entries in the record 
of rights shall be attested by the parties interested 
and all disputes regarding such entries whether 
taken up by the record officer of his own motion or 
upon application by any party interested shall bo 
disposed of by him in accordance with the provi¬ 
sions of Ss. 40, 41, 42 and 43 of the Act. It is 
argued that the khewat must have been attested 
by the respondent who was the.superior proprietor. 
We arc not prepared to draw any such presumption 
when wo have the definite evidence of two mukh- 
tar-i-ams of tho respondent that they were working 
on behalf of tho respondent in tho settlement pro¬ 
ceedings and they had no knowledge of the entries 
in the khewat before 1935. It is also not clear that 
the superior proprietor was interested in the khewat 
relating to the pukhtedari rights and if he was not, 
ho need not have attested it under S. 54 of L. R. A. 
3 of 1901. Wo cannot presume knowledge of the en¬ 
tries in the khewat by tho agreement dated 22nd 
March 1929, signed by Ambika Prasad the mukh- 
tar-i-am of tho respondent in which he promised to 
pay revenuo to the Government. This agreement 
(Ex. 0-12) was executed before the order preparing 
tho khewat of pukhtedari rights (Ex. C-ll). We 
are quite satisfied that the plaintiff had no know¬ 
ledge of the entries in tho khewat or of the order 
dated 18th August 1925 before six years of the 
institution of the suit. 

It is argued that tho period of limitation began to 
run when tho right to sue accrued and it is immate¬ 
rial whether the plaintiff had knowledge of it or 
not. We think that this argument has no force. 
.Unless the plaintiff knew that there was any in¬ 
fringement of his right, it cannot bo said that any 
right to sue accrued to him. It was held in 1936 
[O.W.N. 784 15 that a suit for a declaration of right 
cannot be held to be time barred so long as tho 
plaintiff has a subsisting title to the property, that 
in such a case each invasion of right gives a fresh 
cause of action, that the mere act of forbearance of 
a previous action on the part of a person in posses¬ 
sion cannot debar him from instituting a suit later 
on when a fresh Invasion is mado against his titlo 
which gives him an independent cause of action and 
that tho mere making of an adverse entry in tho 
village records cannot be said to have actually dis¬ 
turbed the plaintiff's title if he still continued to be 
in possession. In the present case, we have shown 
above that the plaintiff has still got a subsisting 
title to tho property. Even if the respondent got a 
cause of action on the date of the order dated 18 th 
August 1925 or in 1929 when tho khewat was pre¬ 
pared, he got a fresh cause of action when he came 
to know of the entries in it and applied for their 
correction in 1935 and his application was opposed 
fry th e appellants and rejeoted. Reliance is plaoed 
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on 1937 O. W. N. 207.» In that case the plaintiff 
had based his claim on a cause of action which 
accrued six years before the institution of tho suit. 
This is not the case here. 

In the present case it was stated in para. 8 of the 
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plaint that in the beginning of 1935 as soon as tho 
plaintiff came to know that the name of defendant 1 
was enterted in the village papers and the khewat 
as possessing heritable and transferable rights, tho 
plaintiff filed an application in the revenue Court 
for tho amendment of the khewat and as the names 
of defendants 2 to 16 had also been entered in the 
khewat they were also made parties to the suit. 
Then it was stated in para. 12 that the cause of 
action for the suit accrued from 30th September 
1935 the date of the order of the revenue Court 
against the plaintiff at village Reoli. We hold that 
the plaintiff got his cause of action for the suit only 
in 1935 when he came to know of the entries in the 
khewat and even if a right to sue accrued to him in 
1929 when the khewat was prepared or when the 
order dated 18th August 1925 was passed ho got a 
fresh cause of action in 1935 when he applied for 
correction of the khewat and his application was 
rejected on the objection of the appellants. The suit 1 
is not in our opinion barred by time. All the 
grounds taken in the memorandum of appeal fail. 
It was argued by the learned counsel for tho appel¬ 
lants that the plaintiff was not entitled to the 
declaration sought for by him. Tho plaintiff wanted 
a declaration in the following terms : 

“A declaration be made to the effect that defen¬ 
dant 1 has no under-proprietary or qabzdarmianior 
heritable and transferable rights in village Reoli. 1 * 

It is argued that Mt. Sheo Lagan Kuar in any 
case is not totally debarred from transferring her 
rights but she cannot make a transfer affecting the 
rights of the plaintiff. In this case, wo have to deter¬ 
mine the nature of the tenure and determine the 
rights between tho superior proprietor on tho one 
hand and Mt, Shco Lagan Euar on the other. We 
have not to determine the rights between Sheo 
Legan Euar and her transferees. It may bo that 
Sheo Lagan Euar herself may be estopped from dis¬ 
puting some transfers. Some of the transfers wore 
in dispute in suit No. 743 of 1895 in tho suit above 
referred to brought by the plaintiff and it has been 
held that the plaintiff's right would not bo affeoted 
by 6ome of the transfers and she cannot question 
some. That judgment binds the parties. We think 
that Sheo Lagan Euar’s rights as against tho plain¬ 
tiff are untransferable and that is what we can 
determine in this suit. We are not prepared to in¬ 
terfere with tho decree of the lower Court on any 
ground. The appeal is dismissed with costs. 

G.N./R.K. Appeal dismissed. 
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fa) U. P. Encumbered Estates Act (25 of 
1934), S. 14 (4), (5) and (6) — S. 14 (5) and (6) 
limit only amount of interest to be allowed 
under Sec. 14 (4) and do not affect construction 
of word “principal" for other purposes under 
S. 14 — Words “amount of interest held to be 
due on date of application" in S. 14 (4) (a) — 
Meaning of. 

The provisions of S. 14 (5) and (6) operate solely 
to limit the amount of interest which may be allow¬ 
ed under S. 14 (4) the construction to be placed on 
the word “principal" for other purposes in examin¬ 
ing and determining claims under S. 14 being un¬ 
affected thereby. The view that in construing the 
words “the amount of interest held to be due on the 
date of the application" in Sec. 14 (4) (a) regard 
should be had to all interest which had accrued on 
the original transaction, the principal being thus 
limited to the amount stated in the original mort¬ 
gage is not warranted by the language used either 
in S. 14 (4) or in S. 14 (5) and (6) : (*42) 29 A. I. R. 
1942 Oudh 275 (F. B.), Bel. on; (’42) 29 A. I. R. 
1942 All. 50 (F. B.), Ref. [P 383 C 2] 

(b) U. P. Encumbered Estates Act (25 of 
1934), S. 14 (4) (a)—Whether in applying dam- 
dupat rule all previous payments of interest 
should be considered and deducted from maxi¬ 
mum allowed by rule (Qucere), 

Whether in applying the damdupat rule under 
Sec. 14 (4) (a) regard should be had to all payments 
of interest previously made and these should be de¬ 
ducted from maximum allowed by the rule. 

(P 384 C 1] 

(c) U. P. Encumbered Estates Act (25 of 
1934), S. 20A — Re-determination under S. 20A 
— Fact that claimant might have been awarded 
amount larger than actually awarded does not 
preclude debtor appellant from arguing that 
there should have been no re-determination— 
Nor would it justify appellate Court in main¬ 
taining amended decree if special Judge had no 
jurisdiction under S. 20A. 

In the case of a re-determination under S.20A the 
fact that the claimant might have been awarded a 
much larger sum than was actually awarded does 
not preclude the debtor-appellant from arguing that 
there should have been no re-determination under 
S. 20A. If the special Judge had no jurisdiction to 
increase the decretal amount under S. 20A the fact 
that a larger sum might have been decreed by him 
originally would not justify the appellate Court in 
maintaining the amended decree. oo* o lj 

(d) U. P. Encumbered Estates Act (25 of 
1934), S. 14 (5) Expl. — Effect of. 

The explanation to S.14(6) makes it clear that under 
S. 14 (5) the contract by which interest was 
ted into principal before 31st December 1916, need 
not be a contract entered into subsequent to the ori¬ 
ginal transaction and that the original 
be looked to for this purpose. [P 384 U 

(e) U. P. Encumbered Estates Act (25 of 
'S 20A (1) (iv) — It is doubtful whether 

S 20A (1) (iv) can be invoked unless claim for 
teSrtST— before 31at »“ 

as principal was made and rejected for one of 

reasons given in it. 

It is doubtful whether S. 20A (1) (iv) can be con- 

strued as meaning that its provisions cannot be m- 

voked unless a claim for the inclusion of interest 
upto 31st December 1916 as principal was expressly 


a. i. r. 


made and rejected for one of the reasons given in it 

p r r , „ t p 384 C 2; P 385 C lj 

P. L. Banner]\ and M. U. Kidicai — 1 

for Appellant. 

M. Wasim H. Husain, Ali Hasan and flam 
Uopal — for Respondent. 

JUDGMENT. — This appeal was originally 
preferred on 29th September 1938, against the 
judgment and decree passed by the learned Addi¬ 
tional Special Judge, First Grade, Bara Banki, on 
25th May 1938, in favour of the respondents under 
the U. P. Encumbered Estates Act. The appellant 
Kunwar Rajendra Bahadur Singh son of the late 
Raja Rnghuraj Bahadur Singh Taluqdnr of Harha, 
was the applicant under the Act, and the claim wag 
made by the respondents, Raja Raghubir Singh and 
the Honourable Kunwar Dalip Singh J., as execu¬ 
tors of the will of their father, the late Raja Sir 
Harnam Singh. Raja Raghubir Singh died during 
the pendency of the appeal and his name hag been 
struck off the record. A cross-objection was filed by 
the respondents and it is not disputed that the sur¬ 
viving respondent is entitled to prosecute this. The 
claim was for Rs. 10,06,596-11-4. The decree awar¬ 
ded by the Additional Speoial Judge on 25th May 
1938, was for Rs. 7,02,140-8-6. An application was 
made by the claimants for re-determination of the 
amount of the decree under the provision contained 
in S. 20A (1) (iv), Encumbered Estates Act, and on 
9th May 1940, another special Judge allowed this 
application and increased the amount of the decree 
to Rs. 7,37,715-12-6. The claimants were also al¬ 
lowed proportionate costs and interest at 4 per cent, 
from the date of the application by the debtor under 
the Act. The propriety of this order of 9th May 
1940, has al 60 to be considered, the appeal as amen¬ 
ded after that order challenging the applicability of 
this provision. 

The cross-objection is in respect of a sum of Rs. 
11,302 which, it is claimed, should be added to the 
sum decreed. The greater part of this represents 
costs awarded in a previous litigation in this Court. 
It was included in the sum of Rs. 7,02,140-8-6 
decreed on 25th May 1938; but omitted, apparently 
by oversight, from the amount decreed on re-deter¬ 
mination under S. 20A (iv). The history of the 
claim dates back to 23rd December 1912, when 
Raja Raghuraj Bahadur Singh, father of the appel¬ 
lant, executed a mortgage deed in favour of Raja 
Sir Harnam Singh and Lady Harnam Singh for 
five lakhs of rupees, with interest at 5J per cent, 
compoundable six monthly. For this another mort¬ 
gage deed was substituted on 20th October 1915, 
for the sum of Rs. 5,71,490-13-9, after adjustment 
of accounts. The interest was then raised to 6 per 
cent, compoundable six monthly. Raja Raghuraj 
Bahadur Singh died on 21st February 1925, leaving 
two sons, of whom the appellant is the younger. 
Raja Sri Partab Bahadur Singh is the elder son. 
On 4th May 1925, there was a transaction between 
the two sons by which they divided their father b 
property and debts in certain proportions. On 6ta 
October 1935, Baja Sir Harnam Singh InsUtuted a 
suit on the mortgage of 20 th 19W W«“J 

the two sons, claiming Rs. 9.4*.4°The 
plaint shows that the rate of interest had been 
creased to 6} per cent, in 1921 and to 7 P «- em%. 
in 1923. The suit was decreed in full on 8th J u 
ary 1926. A decree absolute for sale was pane* on 
26th February 1927, when the amount found due 
was Rs. 10,22,854.2-0. 

This decree was not executed and on 
her 1929, the present appellant executed amortgag 
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deed (Ex. A2) in favour of Raja Sir Harnam Singh 
for the sum of Rs. 7,60,103-11-9, his share of the 
debt. Tho deed shows that Raja Sir Harnam Singh 
had agreed to recover the decretal amount, due ac¬ 
tually from both brothers jointly, according to the 
shares agreed upon between themselves on 4th May 
1925. The deed provided that by its execution pay¬ 
ment of the decretal amount should be deemed to 
have been made by the appellant in respect of his 
share, his elder brother, Raja Sri Partab Bahadur 
Singh remaining liable for the balance. The balance 
amounting to Rs. 5,03,870-1-6, was paid by Raja 
Sri Partab Bahadur Singh on 19th December 1929, 
payment being certified by the decree-holder in full 
satisfaction on the following day (Ex. A-3). The 
liability of both brothers on the mortgage was thus 
extinguished and only tho liability of tho appellant 
on his personal mortgage of 17th October 1929 re¬ 
mained. 

Raja Sir Harnam Singh sued the appellant on 
this mortgage in the Chief Court and obtained a 
preliminary decree for Rs. 9,04,493-9-0 on 2nd 
February 1933 (Ex. 1). There was an appeal to a 
Bench which was dismissed on 21st August 1934. 
A final decree was passed on 22nd February 1935 ; 
but the decree was amended under the Agricul¬ 
turists Relief Act on 4th September 1935. The 
amount then found due was Rs. 9,56,778-12-0 and 
it was ordered that this amount should bear simple 
interest at 3J per cent, from 5th September 1935. 
The amount was to be payable in ten equal annual 
instalments, the decree-holder being allowed to exe¬ 
cute the decree for the whole balance due if any 
three*instalments were in arrears. We come now to 
tho proceedings under the Encumbered Estates Act. 
Tho judgment of the Additional Special Judge of 
25th May 1938, shows that the appellant’s caso be¬ 
fore him was that tho olaimants could not reoover 
more than double the principal amount of the ori¬ 
ginal debt included in the consideration of the 
mortgage deed oxecuted by tho debtor on 17th 
October 1929. This plea was based on tho provision 
in cl. (a) of sub-s. (4) of S. 14, Encumbered Estates 
Act, namoly: "(a) The amount of interest held lobe 
due on tho date of tho application 9hall not exceed 
that portion of the principal which may still be 
found to be due on tho date of the application." 

Sub-sections (5) and (6) of the same seotion show 
what interest should be excluded in determining 
the principal for this purpose. It was assumed by 
the parties and the Additional Special Judge, and 
wo have also been invited to make the same as¬ 
sumption, that these provisions operate to excludo 
such interest in the determination of the principal 
for all purposes. In oonsequence 6T this assumption 
the sum of Rs. 6,71,490-13-9 for which tho mort¬ 
gage deed of 20th Ootobor 1915, was executed, was 
regarded as tho principal by the Additional Speoial 
Judge in his judgment of 25th May 1998. The 
respective liabilities of the two brothers, based on 
the settlement arrived at in 1929, was then oon- 
sidered and it was held that the appellant’s share 
• waa Rs. 3,46,291-8-9. This was 

taken to be the principal due from him and it was 
doubled on the application of the damdupat prin¬ 
ciple as embodied in ol. (a) of sub-sec. (4). To the 
total of Rs. 6,90,583-1-6 thus found due was added 
a sum of Rs. 8010-9-0 costs of preliminary decree, 
Rs. 8 costs of final deoree and Rs. 2543-14-0 coeta 
of theappealin the previous litigation In this Court, 
making in all a grand total of Rs. 7,02,140-8-6. 
Application for re-determination of the amount was 
made by the respondents under 8. 20-A (1) (iv), 
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Encumbered Estates Act, the contention being that , 
in view of the Explanation added to sub-s. (5) of 
S. 14 by an amending Act interest should have been 
included up to 31st December 1916, for the purpose 
of ascertaining the principal. This application was 
allowed and the decretal amount was thus increased 
to Rs. 7,37,715-12-6 as already stated, but the co3ts 
of the litigation in this Court allowed in the earlier 
calculation were inadvertently omitted. This is not 
disputed. 

It is represented first of all in the present appeal 
that the special Judge should.have held that the prin¬ 
cipal amount of the debt was only Rs. 73,545-5-10. 
We have not been shown how this sum has been 
calculated but we understand that it is arrived at 
by deducting from the principal certain payments 
made from time to time on account of interest. The 
learned counsel for the appellant said little to 
support such a deduction and we do not understand 
how on any view of the matter it could be justified, 
but we do not consider it necessary to consider this 
question further because in our opinion, so far from 
any deduction being made from the principal on 
account of each payments of interest the principal 
might have been increased by the addition of all 
interest outstanding up to the mortgage decree of this 
Court. That is to say the sum of Rs. 9,56,778-12-0 
found by this Court to be due on 4th September 
1935, on the application of the Agriculturists' Relief 
Act, might have been regarded as the principal for 
all purposes except that of determining the maximum 
amount of interest. There is, however, no cross¬ 
objection against the amount actually awardod, 
except as regards the relatively small sum due on 
account of costs, and it is not open to us, therefore, 
to give eflect to this view. In support of it we may 
refer at onoe to the recent decision of a Full Bench 
of this Court in 1942 O. W. N. 148,1 where it was 
clearly laid down that the provisions of sub-ss. (5) 
and (6) of S. 14, Enoumbered Estates Act, operate 
solely to limit the amount of interest which may bo 
allowed under sub s. (4), the construction to be placed 
on the word "principal" for other purposes in 
examining and determining claims under this seo¬ 
tion beiDg unaffected thereby. 

The learned counsel for the appellant contended 
that in oonstruing the words "tho amount of interest 
held to be due on the date of the application" in 
ol. (a) of sub-s. (4) regard should bo had to all 
interest whioh had accrued on the original transao- 
tion, the principal being thus limited to the amount 
stated in the original morlgage, but we do not con¬ 
sider that this view is warranted by the language) 
used either in this sub-seotion or in sub-ss. (5) and 
(6). In any event we should follow the ruling in the 
Full Bench case. The learned oounsel for the res¬ 
pondent referred in support of this ruling to oertain 
observations of a Full Benoh of the Allahabad High 
Court in 1942 A. L. J. 8.* That was a case under 
S. 80, Agriculturists’ Relief Act, and the question 
was whether whore an earlier transaction of loan is 
renewed, the new transaction is itself a loan for the 
purposes of that Aot. The viow taken was that 
when interest has accumulated on any loan and the 
debtor in a fresh transaction capitalises the interest 
and promises to pay the entire sum (prinoipal plus 
accumulated interest due till then) he has lor all 

*• (*42) 29 A.I.R. 1942 Oudh 276 : 199 I. O. 586 • 

148 (P - B ' )l Krishna Marati y. 

Drigbijai Singh. 

2. (*43) 29 A- I.'R. 1942 All. 60 : 199 I, O. 67 • 

LL.R. (1942) All. 186 : 1942 A. L, J. 8 (P.B.) 

Pratap Singh v. Gukari Lai. ' 
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practical purposes taken as it were a fresh advance 
of the accumulated interest. Reference was made in 
this case to numerous authorities in support of this 
proposition, including certain observations to much 
the same effect by their Lordships of the Privy 
Council in A. I. R. 1940 P. C. 60* and 1938 A. C. 
341. 4 But in view of the Full Bench decision of 
this Court, we need not pursue this question further. 

Another contention advanced by the learned 
counsel for the appellant was that in applying the 
damdupat rule regard should be had to all payments 
of interest previously made and these should be 
deducted from the maximum allowed by the role. He 
conceded that the words "amount of interest held 
to be due at the date of the application" would 
naturally exclude payments previously made, and 
he also conceded that the clause has hitherto been 
construed in its natural sense, but he urged that the 
point bad never been considered before and merited 
consideration. He argued that it would be contrary 
to equity and the spirit of the rule and of the Act 
itself to allow a creditor to claim on account of inte¬ 
rest the same amount as the original principal when 
the debtor might very well have paid a large sum 
on account of interest not long before the claim was 
made; and he suggested that the provision might 
be worked by an unscrupulous creditor to his own 
advantage and to the detriment of his debtor. He 
referred in support of his contention to certain cases, 
namely 1 C. L. J. 182,^ 1 Pat. 506® and the judg¬ 
ment of the Judicial Committee in the latter case, 
A. I. R. 1925 P. C. 2807 The provisions under con¬ 
sideration in these cases were not precisely the same 
as that contained in cl. (a) of sub-s. (4) of S. 14, En¬ 
cumbered Estates Act, and different considerations 
may arise, but as on the view we have taken of the 
present cose no question of interest really arises, 
since the principal sum we have found to be due is 
in excess of the amount decreed, we should not be 
justified in expressing any definite opinion on this 
point. 

The learned counsel for the appellant contended 
that even on the view that the respondent might 
have been awarded a much larger sum than was 
actually awarded he was nevertheless entitled to 
argue that there should have been no re-determina¬ 
tion under S. 20A, and we have no doubt that this 
contention is sound. If the special Judge had no 
jurisdiction to increase the decretal amount under 
this provision the fact that a larger sum might have 
been decreed by him originally would not justify us 
in maintaining the amended decree. At the outset 
of arguments, there was some suggestion that the 
special Judge had no jurisdiction to entertain an 
application for re-determination while an appeal 
against the original decree was pending in this 
Court, but this suggestion was not pursued and we 
do not find it included in the grounds of *PP eal ft3 
amended after the order of 9th May 1940, was 
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3. ('40) 27 A.I.R. 1940 P. O. 60 : 187 I. C. 
(P.C.), Chethambaram Chettiar v. ^^an^oO’ 

4. (1938) 1938 A. O. 341 : 107 L. J. K. B. 354 . 
158 L. T. 426 : 82 S. J. 212 : 54 T. L. R. o0 * • 
(1938) 1 All. E. R. 786, Paton v. Inland Revenue 

Commissioners. _ 

5. (’05) 1 C. L, J. 182, Ram Chandra Marwari v. 

Rani Kcehobati Kumari. . , 

6 . (’22) 9 A. I. R. 1922 Pat.'450 : 66 I. C. 94j . 1 
Pat. 506 : 3 P.L.T. 709, Hari Prasad v. Sourendra 

7 M ('25)'l2 A.I.R. 1925 P.C. 280 : 91 I. c - 1033 : 5 
Pat. 135 : 52 I.A. 418 (P.C.), Sonrendra Mohan v. 
Hari Prasad. 
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pissed. There the ground taken was that the special 
Judge erred m holding that cl. (iv) of sub-s. (!) of 8 
S. 20A was applicable to the case, and it is this 
ground which has been mainly argued in this an 
peal. Other legal objections were taken in regard to 
the amendments in the Encumbered Estates Act 
on which the application for re-determination was 
based, but they were not pressed. It is, therefore 
only necessary for us to consider whether cl. (iv) is 
applicable or not. The explanation which wa 3 added 
to sub-s. (5) of S. 14 is as follows : 

"Explanation.—Interest which on or before 31st 
December 1916, became part of the principal under 
the express terms of the original contract shall, for 
the purposes of this section, be deemed to be prin¬ 
cipal." . ^ 

Clause (iv) of sub-s. (1) of S. 20A reads : 

“If in the determination of any claim under the 
provisions of S. 14 any interest ha3 not been treated / 
as principal solely on the ground that it was con¬ 
verted into principal on 31st December 1916, or on 
the ground that it was converted Into principal on 
or before 31st December 1916, in accordance with 
an express term in the original contract, the amount 
due under such claim shall be re-detormined in ac¬ 
cordance with the provisions of this Act." 

Sub-section (5) of S. 14 to which the Explanation 
was appended reads : 

"For the purpose of ascertaining the principal 
under cl. (a) of sub-s. (4) the special Judge shall 
treat as principal any accumulated interest which 
has been converted into principal at any statement 
or settlement of account or by any contraot made 
in the course of the transaction on or before 31st 
December 1916." 

Until the explanation was added the view taken 
by this Court, as seen in 1939 O. W. N. 146 9 was 
that the Legislature intended by sub-s. (5) that the 
contract by which interest was converted into princi- 
pal before 31st December 1916, should be a contract 
entered into subsequent to the original transaction. 
The explanation made it clear that this was not the 
intention, and that the original contract could be 
looked to for this purpose. It is not disputed that on 
the original contract in the present case and having 
regard to this explanation interest that had accumu¬ 
lated up to 31st December 1916, should have been 
treated as principal for the purposo of sub-s. (4), but 
it is contended nevertheless that the special Judge 
was precluded by the express terms of cl. (iv) of 
sub-s. (1) of S. 20A from re-determining the amount 
due. The argument is that the condition given in 
this clause as a condition precedent for such re¬ 
determination has not been satisfied, that is to say 
that the reason for not including such interest inf 
the original determination of the claim was not 
that the interest had been converted into principal 
on 31st December 1916, or that it had been con¬ 
verted into principal on or before this date in ac¬ 
cordance with an express term in the original 

^It^true that there is nothing in the judgment 
of 25th May 1938, which 
of this point, and it is admi u ttod . 
was made originally before the Addition 
Judge to include interest upto 31 st December 1916. 
if therefore we are to construe this danse of seo^ 
tion 20-A as meaning that its provisions cannot be 
invoked unless a claim for the inclu ‘ ^such in 
terest has been expressly made and rejected xor- 


ft f'39) 26 A I B. 1939 Oudh 110 : 179 I. C. 925: 
8 14 Luck. 430 : 1939 0. W. N. 146. Sunder Lai v. 


Kaniz Zhora Begam. 
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of the reasons given in it, there is no doubt force in 
Q the argument that it could not have been invoked 
in the present case. But we entertain considerable 
doubt whether this was the intention of the Legis¬ 
lature. The decision of this Court in 1939 O.NV.N. 
146 8 was on an appeal from a decree of the special 
Judge, Bara Banki, dated 3rd September 1936. The 
special Judge had taken the same view as this 
Court and we think it may be presumed to have 
been the general view. If it were not the general 
view, we do not know why the claim for the inclu¬ 
sion of interest as principal up to 31st December 
1916, should not have been made. No other reason 
for its exclusion has been suggested. Although 
therefore the reason for its exclusion is not expressly 
stated we think we are entitled to presume that it 
was one of the reasons given in cl. (iv). We hold 
accordingly that the special Judge bad jurisdiction 
b to re-determine the claim under this clause. 

The special Judge held that on this calculation 
the principal would be Ra. 3,70,724-10.3, less a 
small amount to be deducted on account of the ap¬ 
pellant's share in a payment of interest amounting 
to Rs. 5000. He found the appellant's proportionate 
share in this amount to be Rs. 186G-12-0 and it is 
contended that thi9 amount is too small. Since the 
appellant's share in the debt uuder the agreement 
with his brother was greater than that of the latter 
it seems clear that it 19 too small and this is not 
disputed by the learned counsel for the appellant. 
Possibly, the special Judge inadvertently calculated 
the share of the other brother instead of the share 
of the appellant. In this case the amount to be de¬ 
ducted from Rs. 3,70,724-10-3 should be rupesa 
3133-4-0, leaving Rs. 3,67,591.G-3 to be doubled 
. c according to the principle adopted by the Court 
below. The error is not pointed out in the grounds 
of appeal, but in the circumstances wo think never¬ 
theless that it should be corrected, the appellant, 
however, not being allowed any costs on this ac¬ 
count. It has, however, also to be considered whe¬ 
ther we should be justified in reducing on this 
account the amount decreed when in our view a 
much larger sum might have been decreed. We find 
from the interest account that this sum of Rs. 5000 
was paid on 22nd December 1916, and the special 
Judge rightly thoroforo took it into consideration in 
the re-determination of tho amount duo. Since we 
find that he was entitled to re-determine the amount 
we consider that it must be re-determinedicorrectly. 
We accordingly hold that on the principle of cal¬ 
culation adopted by the Court below and subject to 
such additional amount as may be found due on tho 
d cross-objection the sum due from the appellant is 
Rs. 7,35,182-12 6 and not Rs. 7,37,715-12-0. 

We como now to the.cross-objection. Wo have 
mentioned that in the amount decreed on 25th May 
1938, a sum of Rs. 8010-9-0 was included on ac¬ 
count of the costs in the preliminary dooreo in the 
mortgage suit in this Court, togother with Rs. 3 
costs of the final decree, and Rs. 2543-14-0 costs of 
the appeal, that is a total of Rs. 10,557-7-0. It is 
not disputed that this was omitted in the final cal¬ 
culation and that it must be added to such amount 
as is found to have been rightly decreed by the 
special Judge on 9th May 1940. A sum of rupees 
11,302 is however claimed in the cross-objeotion of 
which Rs. 10,572 represents costa incurred by tho 
respondents. A sum of Rs. 730 is also claimed as 
counsel's feo paid by the respondents in tho proceed¬ 
ings for the amendment of the decree, and not allowed 
by the special Judge. The deoreo passed by the 
special Judge on 9th May 1940 shows a sum of 
18-12-0 os tho claimant’s costs. Wo under- 
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stand that the respondent claims that this should Q 
be added to the costs allowed in the order of 25th 
May 1936; though the total due on account of costs, 
if this sum is included, would be rather more than 
the amount claimed. We see no reason why the res¬ 
pondent should not get this amount. 

The decree of the special Judge of 9th May 1940 
shows that no certificate of counsel's fee was filed 
by the respondents. This appears to be a mistake. 
We find a certificate on the record for Rs. 730 
which was filed before arguments. The respondent 
should therefore be allowed this costs. The total, 
as we have said, comes to rather more than the 
sum of Rs. 11,302 claimed in the cross-objection 
and that sum may therefore be allowed in full. We 
accordingly find that the total amount due to the 
respondent is Rupees 7,35,182-12-6 plus Rs. 11,302 
total Rs. 7,46,484-12-6. The appeal therefore fails 
except in respect of the sum of Rs. 2532-15-6 / 
(Rs. 7,37,715-12-0 less Rs. 7,35,182-12-6) and the 
cross-objection succeeds. Tho respondent 19 entitled 
to recover his full costs in the appeal and tho cross¬ 
objection from the appellant. 

G.N./R.K. Order accordingly . 

A. I. R. (29) 1942 Oudh 385 

Bennett J. 

Chhotey Singh — Appellant 

v. 

Surat Singh — Respondent . 

Misc. Appeal No. 81 of 1941, Decided on 21st 
April 1942, against order of Dist. Judge, Hardoi, 
D/- 14th November 1941. 

(a) Court-fees Act (1870), (as amended by U. P. ^ 
Act 19 of 1938), Ss. 12 (1) and 6 (3) and (4) — 
Decision on question of court-fee when final 
within S. 12 (1) explained — Appeal to District 
Judge transferred in first instance to Additional 
Civil Judge — On report by Munsarim as to in¬ 
sufficiency of court-fee Additional Civil Judge 
deciding question of court-fee holding it to be 
sufficient — District Judge withdrawing appeal 
to his own file — Subsequent report by Inspec¬ 
tor of Stamps and also preliminary objection by 
respondent that court-fee was insufficient—Dis¬ 
trict Judge holding court-fee to be insufficient 
— S. 6 (3) and (4) held applicable — Order of 
Additional Civil Judge held not final within 
S. 12 (1) —District Judge held had power to re¬ 
consider question of court-fee. 

A preliminary objection on the ground of inade¬ 
quacy of court-fee can bo taken by the respondent. 
But the appeal will not reach this stage unless there 
has been an admission of it by the Court, whioh 
admission implies that the Court has provisionally 
decided that the court-feo is adequato. Such a pro¬ 
visional decision doe3 not preclude a Court from 
considering and adjudicating upon an objection os 
to the adeqoaoy of the court-feo by a party who has 
not yet been hoard upon the point. Tho deoiaion of 
the Court oxf a question of court-fee payable on a 
memorandum of appeal whioh is •‘final as between 
tho parties to the suit'* must be a decision mado 
between the parties on the rooord and after they 
have had an opportunity of being heard, and not a 
more deoiaion based upon the roport of a Munsarim. 

[ P386 C 2 ; P 887 C 1] 

The mortgagee’s appeal was transferred in tho 
first instance by the Distriot Judge to the Addi¬ 
tional Civil Judge. A court-fee of Re, 0-12-0 had 
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been paid on the appeal and the Munsarim reported 
a that the court-fee was insufficient. The Additional 
Civil Judge heard the appellant’s counsel and de¬ 
cided that the court-fee wa9 sufficient. Subsequent¬ 
ly the District Judge withdrew the appeal to his 
own file for bearing. Subsequently the Inspector of 
stamps reported that ad valorem court-fee should 
have been charged and that there was therefore a 
deficiency. On the date of hearing, a preliminary 
objection was preferred by the respondent that the 
court-fee paid was insufficient. The preliminary 
objection was upheld by the District Judge : 

Held that S. 6 (3) and (4) applied to the case. 
The order of the Additional Civil Judge could not 
be regarded as a final order within the meaning of 
S. 12 (1) and the District Judge had power to re¬ 
consider the question of court-fee upon the report 
of the Inspector of Stamps as well as upon the res¬ 
pondent’s preliminary objection. (P 386 C 2 ; 

P 387 C 1] 

C P. C. — 

(’40) Chitaley, S. 96. N. 19. 

(b) Court-lee — Appeal — Order on applica¬ 
tion under S. 12, U. P. Agriculturists' Reliet 
Act — Appeal — Ad valorem court-lee is pay¬ 
able. 

Ad valorem court-fee is payable upon an appeal 
against an order passed on an application under 
S. 12, U. P. Agriculturists’ Relief Act : (’41) 28 
A. I. R. 1941 Oudh 447, Bel. on. [P 387 C 1] 
B. N. Sinha — for Appellant. 

R. N. Shuhla and Baghubar Dayal — 

for Respondent. 

Naimulla Beq — for the Crown. 

JUDGMENT_This is an appeal under sec¬ 

tion 6A, Court-fees Act, against an order passed 
: by the learned District Judge of Hardoi ou 14th 
November 1941, to the effect that ad valorem court- 
fees were payable on the present appellant s memo¬ 
randum of appeal in his Court. The appellant was 
a mortgagee and an application for redemption of 
this mortgage was made under S. 12, Agriculturists’ 
Relief Act. It was held by the Munsif that the 
mortgagor was entitled to redeem without making 
any payment, on the contrary he was entitled to 
recover a sum of Rs. 519 odd from the mortgagee 
on account of excess profits. The mortgagee’s appeal 
against this order was transferred in the first in¬ 
stance by the District Judge to the Additional Civil 
Judge. A court-fee of Re. 0-12-0 had been paid on 
the appeal, and the Munsarim reported that this was 
insufficient. The Additional Civil Judge heard the 
appellant's counsel and decided on 30th May 1941, 
d that the court-fee was sufficient. Subsequently, the 
pi»™. w'th r.« «ta.pp£ 

Z‘ nTt?* DWrS Judge* the order of the same 

n which is now the subject of the present appeal, 
date wbicn is . Iparned counsel for 

g* 

cularly 0 rehed upon as showing that the decision on 


/ 


) A. I. R. 

the question of valuation for the purpose of deter 
mining the amount of fee chargeable on a memo- * 
randum of appeal shall be final as between the 
parties to the smt. It is argued that the question 
can only be reopened by a higher Court of appeal 
under sub-s. (2) of S. 12. Learned counsel for the 
appellant also referred to certain rulings of the 
Madras High Court, namely, A. I. R. 1935 Mad 
9271 an( i A . |. r. 1937 Mad. 325.2 Roth these cases 
are cited for the proposition that the decision of a 
Court under S. 12, Court-fees Act, relating to the 
valuation of the suit for purposes of court-fee is 
final as between parties to the suit, subject however 
to the qualification that a higher court-fee may be 
levied by a Court of appeal, reference or revision, if 
in its opinion the question was wrongly decided by 
the lower Court "to the detriment of revenue.” For 
the Crown and the respondent it is contended that 
these rulings have no bearing on this case in view 
of the provisions of the Court.fees Act ns amended 
in it9 application to the United Provinces. Reliance 
is placed in particular upon the ‘provisions of sub- 
ss. (3) and (4) of S. 6 of that Act. These subsec¬ 
tions read ns follows: 

"(3) If a question of deficiency in court-fee in 
respect of any plaint or memorandum of appeal is 
raised by an officer mentioned in S. 24A the Court 
shall, before proceeding further with the suit or ap¬ 
peal, record a finding whether the court-fee paid is 
sufficient or not. If the Court finds tbnt the court- 
fee paid is insufficient it shall call upon the plain¬ 
tiff or the appellant, as the case may be, to make 
good the deficiency within such time as it may fix, 
and in case of default shall reject the plaint or 
memorandum of appeal. 

(4) Whenever a question of the proper amount 
of court-fee payable is raised otherwise than under 
sub s. (3) the Court shall decide such question be¬ 
fore proceeding with any other issue.” 

In the present case both these subsections appear 
to be applicable as tbero is a report from the Inspec- 
tor of Stamps one of the officers referred to in sec¬ 
tion 24A, and the question of the proper amount of 
court-fee was also raised by the respondent as a 
preliminary point in the appeal. In reply the learn- 
cd counsel for the appellant contends that neither 
sub-section is applicable where the question oi 
court-feo has already been decided by tho Court, 
arguing that there is n final decision by the appel¬ 
late Court within the meaning of S. 12 in the pre¬ 
sent case, although the order of the Additional 
Civil Judge was passed merely upon the report or 
the Munsarim and on bearing counsel for tne ap¬ 
pellant. In my opinion there is no force in this, 
argument. It has. so far as I am aware, always 
been the case that a preliminary objection on the 
ground of inadequacy of court-feo can be taken oy 
the respondent and indeed this is admitted y the ( 
learned counsel for the appellant himself. But the 
appeal would not reach this stage unless there baa 
been an admission of it by the Court, which^dmto-, 
sion implies that tho Court has 
ed that the court-fee is adequate. Such a P r0 '“'°? 
decision does not preclude a Court from ^idc .ng 
and adjudicating upon an objection « to^the ade- 
quacy of the court-fee by a party who has not y 
been heard upon the point._ _ —_—-— 

raja Odayar. 


1942 


Nageshwar Dass v. Harnam Dass (Bennett J.) 


Oudh 387 


d 


It was held a9 far hack as 1894 in 17 A. W. N. 
1573 that the decision of the Court on a question of 
ihe court-fee payable on a memorandum of appeal 
(which is “final as between the parties to the suit’* 
.must be a decision made between the parties on the 
record and after they have had an opportunity of 
being heard, and not a mere decision based upon 
the report of a Munsarim. For these reasons, I am 
‘dearly of opinion that the order of the Additional 
;Civil Judge is not such an order as must be regurd- 
'ed as final order within the meaning of sub-s. (1) of 
: S. 12. I am of opinion that the District Judge 
rightly held that he had power to re-consider the 
question upon the report of the Inspector of Stamps, 
as well as upon the preliminary objection preferred 
by the respondent. As regards the merits of the 
order, the view both of this Court aDd of the 
Allahabad High Court is that ad valorem court-fee 
.is payable upon an appeal against an order passed 
on an application under S. 12, Agriculturists Relief 
•Act. This view was taken by a Bench of this Court 
of which I was a member iu 1941 0. W. N. 7S9.* 
I am of opinion therefore that there Is no force in 
this appeal and I dismiss it. Both counsel for tho 
Crown and the respondent are entitled to their costs 
in this appeal. 

G.N./R.K. Appeal dismissed. 

3. (*97) 20 All. 11 : 1897 A. W. N. 157 (F. B.), 

Amjad Ali v. Muhammad Israil. 

4. (*41) 28 A. I. R. 1941 Oudh 447 : 194 I. C. 425: 

1941 O.W.N. 789, Surjan Singh v. Mashal Singh. 
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Bennett J. 

Nageshwar Dass — Applicant 

v. 

Harnam Dass — Opposite Parly. 

Civil Revn. Appln. No. 94 of 1940, Decided on 
20th April 1942, for revision of order of District 
Judge, Sitapur, D/- 10th September 1940. 

(a) Charitable and Religious Trusts Act 
(1920), Ss. 5 and 3 — Application under S. 3 — 
Opposite party-alleging-that recourse to Act 
was barred by arbitration award and hence Act 
did not apply to trust — District Judge, has 
jurisdiction to decide under S. 5 whether Act 
applies to trust. 

Where on an application under S. 3 the opposite 
party alleges that the trust is not one to which tho 
Act applies because recourse to the Act was barred 
by arbitration award, tho Distriot Judge has juris¬ 
diction to decide under S. 6 whether the trust was 
one to which the Aot applies. [P 387 C 2] 

(b) Charitable and Religious Trusts Act 
(1920), Ss. 3, 11 and 12 — Application under 

S. 3 — Order holding trust to be public and 
directing accounts to be furnished is summary 
order — No revision lies under S. 115, Civil 
Procedure Code. 

The decision of a Distriot Judge on an applica¬ 
tion under S. 3 holding a trust to be a public trust 
and directing accounts to be furnished in respect of 
the trust property is a decision in a summary pro¬ 
ceeding and therefore is not revisablo under S. 115, 
Civil P. C. : (*40) 27 A. I. R. 1940 P. C. 7, Rel. on: 
(’37) 24 A.I.R. 1937 Oudh 183, Ref. [P 387 0 2; 
r P 388 Cl) 

(?. D. Ehare — for Applicant 

v Jinunu & Kashmir 


ORDER. — This is an application under S. 115, 
Civil P. C., aga’mst an order passed by the learned 
District Judge ordering the applicant to furnish 
accounts in regard to the administration of the 
Hasanpur Sangat from November 1937. This order 
was passed under the provisions of the Charitable 
and Religious Trusts Act of 1920. Objection has been 
taken in the present application to this order on 
various grounds. It is said that the District Judge 
erred in finding that the Hasanpur SaDgat was a 
public trust; that he had no jurisdiction to decide 
that the Hasanpur Sangat was subordinate to Bari 
Nanksbahi Sangat Kbairabad and that he exercised 
a jurisdiction not vested in him by law in ordering 
the petitiouer to furnish accounts to the opposite 
party in regard to the administration of the Hasan¬ 
pur Sangat. A preliminary objection has been taken 
that no revision lies. First of all reference i9 made 
to tho provisions of Ss. 11 and 12, Charitable and j 
Religious Trusts Act. Section 11 provides that cer¬ 
tain provisions of the Code of Civil Procedure shall 
apply to proceedings under the Act. Section 115 is 
not one of them. Section 12 provides that no appeal 
shall lie from any order passed under the Act. 

I understand from the applicant’s counsel that 
his case is that recourse to the Charitable and 
Religious Trusts Act is barred by an arbitration 
award and that therefore tbe trust is not a trust to 
which the A^t applies. This was considered by the 
District Judge who held that nevertheless it was a 
trust to which the Act applied and that consequently 
he had jurisdiction to pass orders under the Act. 
The argument of the applicant's counsel i9 that on 
account of this award the Act does not apply and 
therefore it is not necessary to see whether 8. 115, 
Civil P. C., is applicable to an order passed under 
the Aot. It appears to me that tho District Judge 9 
had jurisdiction to decide the question whether the 
trust was a tni9t to which the Act applied. Section 5 
confers power on the Court to arrive at such a deci¬ 
sion upon a summary enquiry, and it is clearly 
necessary, where objection is taken to the applicabi¬ 
lity of the Act, that the Court shall decide this 
question. This is however subject to the provision 
in snb-B. (3) of S. 5 that when a party denies that 
the trust is one to which the Act applies and under¬ 
takes to institute within three months a suit for a 
declaration to that effect, tho Court shall order stay 
of proceedings. Such an opportunity was given to 
tho present applicant, but he did not institute the 
suit which he has undertaken to institute. The 
District Judge was therefore perfectly justified in 
making a summary enquiry and coming to the 
finding that the Act was applicable. ^ 

I have also been referred to a ruling of this Court 
in 1936 O.W.N. 12281 i n which it was held that no 
revision lies against an order dismissing a suit 
under S. 9, Speoifio Relief Act, as tho remedy by 
way of a regular suit is opeu to a party in such a 
caso. It was held by their Lordships of the Privy 
Council in 67 I. A. 1* that the decision of a Distriot 
Judge on an application under S. 3, Charitable and 
Religious Trusts Aot, for an order directing accounts 
to be furnished in respect of temple property is a 
decision in a summary proceeding which is not a 
suit or of the same character as a suit. Consequently 
the dootrine of re s judioata does not apply and the 

A - L R - 1937 0adh 183 : W5 1.0. 908 : 

1936 O. W. N. 1228 : 13 Luok. 18, Sitla Din y. 

Mohan. 

= 186 L0 - 805 : 16 
Luck 1 : 67 I. A. 1 : I. L. R. 1940 Ear. P G 25 

(P. O.), Bhagwan Din v. Gir Har Saroop. 
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decision of the District Judge can be challenged by 
a regular suit. It appears to me clear on a consider¬ 
ation of these facts and of the ruling referred to 
that the order of the District Judge in this case is 
not revisable under S. 115, Civil P. C. f and I ac¬ 
cordingly dismiss the application with costs. 

G.N./R.K. 


Application dismissed. 


A. I. R. (29) 1942 Oudh 388 

Bennett J. 

Sundar Lal — Plaintiff — Applicant 

v. 

Nanhu and another — Defendants — 

Opposite Party . 

Civil Revn. Appln. No. G9 of 1939, Decided on 
17th April 1942, for revision of the order of Judge, 
Small Cause Court, Lucknow, D/- 13th July 1939. 

Pronote — Pronote in renewal of earlier pro- 
notes — Receipt evidencing earlier transactions 
_Suit for sum due on pronote — Pronote inad¬ 
missible as insufficiently stamped but receipt 
admissible—Plaintiff held entitled to prove ori¬ 
ginal debt independently of pronote—Acknow¬ 
ledgment in receipt held sufficient to establish 
defendants' liability — Interest held should be 
allowed up to date of receipt and from that date 
up to institution of suit should be refused. 

A promissory note wa3 executed in renewal of 
earlier promissory notes and a receipt which was 
executed at the same time referred to the liability 
on the earlier transactions and not to the debt 
created by the promissory note itself. In the suit to 
recover the amount due on the pronote, the pronote 
was found inadmissible as it was insufficiently 
stamped but the receipt was admissible : 

Held that the plaintiff was entitled to adduce oral 
evidence to prove the original debt independently of 
the pronote and the acknowledgment in the receipt 
was sufficient to establish the liability of the defen¬ 
dant : (’35) 22 A. I. R. 1935 All. 129 and ( 30) 17 
A.I.B. 1930 A.,. 368, *1. ^ to. 

Held further that the interest on the original 
loan which was calculated up to the date of the 
receipt should bo allowed but interest from that 
date up to the institution of the suit should not be 
allowed 9 : *38) 25 A.I.B. 1938 P C.67. JM-on; (W 
24 A.I.B. 1937 Oudh 387, Doubted . f [P 389 C 2] 

SScwSeJ’.'sTw N. 64: (1) ‘.'^omi^ory uote 

inadmissible for want of sufficient stamp. 

(■38) Rustomji, Note “ Unstamped acknowlodg- 
ment: Stamp Act, 1899." 

G. D. Lal — for Applicant. 

Anivarul Hasan — for Opposite Party No. 2. 

ORDER. — This is an application in revision 

1939 8 . dismissing the applicant 

WaS brO B U u g mo? y Rs b 270 P aCd’to* 7Xe on a pro- 
cover a sum of Rs 270 aueg ^ Moazz(ira 

missory note executea uy There 

Khan on 19th January 1936, for its. 


A. I. R. 

Moazzam Khan standing as surety. The promissory 
note of 19th January 1936, was substituted for these 6 
earlier promissory notes. This is clear from the 
receipt, Ex. 2, which was executed at the same time. 

It shows that a sum of Rs. 175 wa9 due on the pro¬ 
missory note of 25th January 1933. and a sum of 
Rs. 25 on that of 20th September 1934. It is not 
clear why Abdullah was not a party to the last two 
transactions, but it 13 suggested by counsel that he 
had died. Execution of the promissory note and 
receipt of 19th January 1936 was denied, but was 
held proved by the Court below and their execution 
is no longer in dispute. Both the promissory note 
and receipt were insufficiently stamped. Thepromis- 
sory note is therefore inadmissible in evidence under 
S. 35, Stamp Act. The penalty of one rupee was 
paid in respect of the receipt, which therefore became 
admissible under proviso (b) of the same section. 

It was argued in the lower Court that the suit / 
was not based on the promissory note and receipt, 
but on independent oral evidence. The lower Court 
held that the plaintiff could not give oral evidence 
to prove the debt independently of the promissory 
note and the receipt, and accordingly dismissed the 
suit. In support of this view reference was made to 
the Full Bench case of the Allahabad High Court, 

53 All. 114.1 it is contended in the present applica- 
tion that the ruling given in this case is inappli-, 
cable, that the promissory note and receipt could 
6erve os an acknowledgment of the previous debt, 
and that oral evidence to support the claim should 
have been admitted. The head-note to the case in 53- 
All. 1141 reads : 

"It is not open to a party who has lent money on 
terms recorded in a promissory note, which turns 
out to be inadmissible in evidence for want of proper 0 
stamp duty, to recover his money by proving orally 
the terms of the contract, in contravention of the 
provisions of Section 91, Evidence Act. In cases in 
which there is already a completed cause of action 
for recovery of money on foot of a distinct and sepa- 

rate transaction, and a promissory n*}**'*™™ 
given as a collateral security, the creditor may if 
the promissory note be inadmissible in evidence, 
recover on the original censideraUon and ev.dence 

aliunde can be given to prove the same. But where 
the promissory note and the lending of the money 
are part and parcel of the same transaction end the 
terms of the loan are the very terms of ^epromis- 
sory note, the contract of loan cannot be proved 
apart from the document itself and the p'amt fl s 
Z must fail if the document itself be inadmissible 

in evidence.” . ... 

The facts of the present case are different in that 
no money was borrowed on tho promissory note of 

tho facts were more similar toth °= e0 ' {o ' nd l0 
case. In this case the promissory note was ' 

have been -^hlYnTthe fir t ap°,!eHa2 Court 

iTVsi) 18 aT5Ti 931 All. 183 : «• «£ |" h 7 „ “ 

All. 114 : 1931 A. L. J. 64 (F.B.J. *** 

Ram Mohan. oca . 12 6 I. C. 353 : 

“ '• s, “ eh - 
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Allahabad High Court, A. I. R. 1934 All. 951,® was 
c also referred to. It was held in this case that a 
promissory note which is insufficiently stamped, 
though not admissible as such, can be used as an 
acknowledgment. I feel more doubt about this deci¬ 
sion, but in any event it is not applicable in the 
present case because it is not necessary in the present 
cose to rely upon an inadmissible promissory note 
for an acknowledgment. The acknowledgment is 
contained in the receipt which is now admissible. 
The distinction between a receipt which amounts to 
an ackowledgment of an old debt aod one which 
merely refers to a promissory note which was exe¬ 
cuted on the same date was brought out clearly by 
Sulaiman C. J., in 57 All. 434* at page 439. He 
observed : 

“Now if the receipts of 1925 and 1927 could 
amount to an acknowledgment of the old debt, then 
b there would bo no difficulty in the way of the plain¬ 
tiff at all, for time would be kept alive. But these 
receipts merely refer to the promissory notes which 
were executed on the same dates and which are 
inadmissible in evidence on the ground of insuffi¬ 
ciency of the stamps. The receipts do not purport to 
acknowledge liability for any earlier debt, but merely 
state that money had been taken under promissory 
notes of even date9 by the executant. They there¬ 
fore refer to the debts created by the promissory 
notes themselves and not to "any earlier debt.” 

The receipt in the present case clearly evidences 
a liability on the earlier transactions. 1 come now 
to decisions of this Court. It was held by a Full 
Bench in A.I.R. 1932 Oudh 235* that in spite of 
the provisions of S. 91, Evidence Act, it is open to 
the party who has lent money on terms recorded in 
c a promissory note which turps out to be inadmis¬ 
sible in evidonce for went of proper stamp duty, to 
recover his money by proving orally the advance of 
the loan. Oral evidence to prove the terms of the 
contract, however, is inadmissible. In 8 Luck. 195® 
the defendant had borrowed a sum of money from 
tho plaintiff and executed a promissory note and a 
receipt therefor and again executed a receipt for the 
amount of tho old loan within three years of the 
date of the original promissory note. It was held 
that the latter receipt was a sufficient acknowledg¬ 
ment of his liability to repay the original loan 
within tho meaning of S. 19, Limitation Act. 

The opposite party referred to 9 O. W. N. 961,7 
but the ruling in that case is dearly inapplicable. 
It was held therein that an insufficiently stamped 
promissory note is inadmissible in evidence and the 
admission of the defendant as to the genuineness of 
d the promissory note does not authorize the Court 
to decree the plaintifl's suit on the basis of the pro¬ 
missory note, specially when the promissory note in 
question was executed in lieu of au earlier pro¬ 
missory note, a suit on which had become barred 
by efflux of time and n o consideration was paid in 

3. (’34) 21 A. I. R. 1934 All. 951 : 163 I. C. 651 
Randhir Singh v. Thaman Lai, 

4. (’85) 22 A.I.R. 1935 All 129 : 162 I. C. 370 : 67 
AU. 434 : 1934 A. L. J. 1185, Ghulam Murtaza v. 
Foaih-un-nissa Bibi. 

5. ( , 32) 19 A.I.R. 1932 Oudh 235 : 139 I. C. 298 : 
7 Luck 666 : 9 O. W. N. 585 (F.B.), Kunwar 
Bhadur v. Suraj Bakhsh. 

6 . (*88) 20 A.I.R. 1933 Oudh 80 : 1411. C. 298 : 8 
Luok. 195 : 9 0. W. N. 1024, Ram Ohaube v. 
Sheo Harakb. 

7. (*88) 20 A.I.R. 1983 Oudh 18 : 1411. C. 296 : 

9 O. W. N. 961, Bhagwan Bakhsh v. Parse 

Narain. 3 4 5 6 7 


cash at the time of the execution of the promissory 
note in suit. No question of acknowledgment in an 
admissible receipt arose in the case. In the present 
case the acknowledgment in the receipt is in my 
opinion sufficient to establish the defendant’s liabUity. 

Another question which arose in the present cas® 
is whether interest should be allowed up to the date 
of the suit on the sum found due. In 1937 O. W. N. 
622, 8 it was held that where a promissory note is 
insufficiently stamped and therefore inadmissible in 
evidence and the plaintiff sues on the original loan, 
the covenant for interest contained in the promissory 
note cannot be proved, but compensation may bo 
allowed to the plaintiff for deprivation of the use of 
money. Doubt is however cast on the soundness of 
this view by the pronouncement of their Lordships 
of the Privy Council in 1938 O. W. N. 261. 9 In 
this case it was held that interest for the period 
prior to the date of the suit may be awarded, if 
there is an agreement for the payment of interest 
at a fixed rate, or it is payable by the usage of trade 
having the force of law or under the provisions of 
any substantive law entitling the plaintiff to recover 
interest. Interest under the Interest Act can be 
allowed only if the amount claimed is a sum certain 
which i9 payable at a certain time by virtue of a 
written instrument. Applying this to tho facts of 
the present case, I am of opinion that the interest 
on the original loan which was calculated up to 
19th January 1936, as shown in the receipt may be 
allowed, but that interest from that date up to the 
institution of the suit should not be allowed. I 
accordingly allow this application to the extent of 
decreeing the applicant’s suit for Rs. 200 on which 
interest will run from the institution of tho suit to 
the date of payment at tho rate of 3J per cent. Tho 
applicant is allowed proportionate costs in both 
Courts. 


G.N./R.K. Application allowed . 

8. (’37) 24 A.I.R. 1937 Oudh 387 : 168 I. C. 927 ; 
13 Luok. 376 : 1937 O. W. N. 622, Ambika Singh 
v. Jagdeo Upadhaya. 

9. (’38) 25 A.I.R. 1938 P. C. 67 : 173 I. C. 15 : 65 
I. A. 66 : I.L.R. (1938) 2 Cal. 72 : 32 S.L.R. 374 : 
1938 O. W. N. 261 (P.C.), Bengal Nagpur Railway 
Co. v. Ruttanji Ramji. 


A. I. R. (29) 1942 Oudh 389 

Bennett and Agarwal JJ. 

Jham Singh and others — Appellants h 


Suraj Baksh Singh — Respondent . 

First Appeal No. 142 of 1938, Decided on 20th 
April 1942, against order of Special Judge, First 
Grade, Sitapur, D/- 28th October 1988. 

(a) U. P. Encumbered Estates Act (25 of 
1934), Sa. 45 and 11—Decision holding claimant 
under S. 11 entitled to share in property des¬ 
cribed by landlord applicant as belonging ex¬ 
clusively to him—Appeal by landlord—Whether 
all creditors are Impleaded or not is immaterial. 

In the case of an appeal by the landlord against 
the decision of the Special Judge holding a claim ant 
under S. 11 entitled to a certain share in the pro¬ 
perty alleged by the landlord as exclusively belong¬ 
ing to him, if the appeal is successful the creditors 
generally will be benefited in that more property 
will be available for the satisfaction of their claims 
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a * nd h l ence . it is immaterial whether all the creditors 
have been impleaded in appeal or not. [P 390 C 1] 

(b) U. P. Encumbered Estates Act (25 o i 
1934), Ss. 11 and 9—Claim of nature contempla¬ 
ted by S. 11 combined with claim as creditor 
and filed before publication of notice—Claim is 
valid. 

The provision in S. 11 (2) that a claim to the pro- 
perty must be filed within the period of three 
months from the date of publication of the notice in 
the gazette does not debar the Court from enter¬ 
taining and adjudicating upon a claim filed before 
the publication of the notice, if, in fact and sub- 
stance the claim amounts to a claim under S. 11(2). 
The fact that a claim of the nature contemplated 
by S. 11 is combined with the claim as a creditor 
under S. 9 and preferred before the publication of 
i notice does not invalidate it : ('41) 28 A. I. R. 1941 
All. 56 and (’41) 28 A. I. R. 1941 Oudh 60, Bel. on. 

(P 390 C 2] 

(c) U. P. Encumbered Estates Act (25 of 
1934), S. 11—Claimant under S. 11 can base his 
claim on preliminary decree for partition. 

A claimant under S. 11 is entitled to rest his 
claim to a share in the property alleged by the land¬ 
lord applicant as exclusively belonging to him on a 
preliminary decree for partition which was obtained 
by him. The mere fact that he has obtained a de¬ 
claratory decree which has not fructified in a final 
decree is immaterial. The Court has merely to see 
whether the claimant is entitled to the share in the 
property which he claims. The question whether he 
has obtained possession of that share is altogether 
irrelevant. [P 390 C 2) 

K. N . Tandon — for Appellants. 

E. P . Misra — for Respondent. 

JUDGMENT. — This is an appeal under S. 45, 
Encumbered Estates Act, against an order passed 
by the Special Judge of the first grade, Sitapur. In 
the order appealed against, the Special Judge allow¬ 
ed a claim made by the respondent, Suraj Bux 
Singh, for a one-sixth share in the property alleged 
by the applicants in the case to belong exclusively 
to them. A preliminary point which arises upon this 
appeal is whether the appeal is competent when all 
the creditors have not been impleaded. The appeal 
is by the applicants under S. 4, Encumbered Estates 
Act, and if the appeal is successful, the creditors 
generally will be benefited in that more property 
will be available for the satisfaction of their claims. 
It has been recently held by this Court that ini these 
.circumstances it is immaterial whether all the 
creditors have been impleaded or not. \\e bold, 
therefore, that the appeal is competent. 

The next question which arises is whether a 
valid claim was made by the respondent Suraj 
Bux Singh, such as would atti-act the operation of 
S. II, Encumbered Estates Act, and confer juris¬ 
diction on the Special Judge to adjudicate upon it 
under that section. The claim of Suraj Bux Singh 
to a one sixth share in the property was made along 
with a claim as a creditor under S. 9. Notice under 
S. 9 was issued on 31st October 1930. The claim of 
Suraj Bux Singh was not preferred until 16th 
March 1937. Application for ext^ionoftimehad 
previously been made by him on 10th March 1937, 
explaining why he had not put in his claim withm 
three months from the publication of the notice in 
the gazette. The application was allowed, and so 
far as the claim of Suraj Bux Singh as a creditor is 
concerned, no objection is taken to its 
The only question is whether it was permissible for 


A. I. R. 


the Special Judge to take into consideration his 
claim to a share in the property when notice under 

11 of the Act not published until 19th June 
1937, that is more than three months after the 
claim to a share in the property had actually been 
made. Objection was taken by the applicants’’ coun¬ 
sel on the ground that no separate claim to the 
property was made after the publication of the 
notice under S. 11. 

Tho question whether a claim made before publi¬ 
cation of notice is a valid claim or not has been con¬ 
sidered both by this Coart and by the Allahabad 
High Court. In 1940 O. W. N. 862» a Bench of this 
Court held that the claim of a creditor could be 
entertained even though it was filed a few days 
before the beginning of the date from which the 
calculation of the last date of limitation was to bo 
made. It was said that the period given in S.9 only 
prescribes the date of publication of the notice as 
the date by reference to which the last day of limi¬ 
tation is to be calculated, and not as prescribing a 
kind of compartment of time and enacting that any 
written statement in order to be presented within 
time must be presented between the first and the 
last days of that compartment of time. In 1941 
O. W. N. 388, 2 it was held that the provision in 
sub-section (2) of S. 11 that a claim to the property 
must be filed within the period of three months 
from the date of publication of the notice in the 
gazette does not debar the Court from entertaining 1 
and adjudicating upon a claim filed before the pub-‘ 
lication of the notice, if, in fact and substance, the 
claim amounts to a claim under sub-8. (2) of S. 11. 
It 19 quite clear in the present case that tho res- 
pondent made a claim of the nature contemplated 
by S. 11 and the fact that be combined this with 
the claim as a creditor undtfi- S. 9 and preferred it 
before the publication of notice does not in our opi¬ 
nion invalidate it. We accept the principle laid down 
in the cases cited and hold that it was a valid claim. 

Another question which has been raised in this 
appeal is whether the respondent is entitled to rest 
his claim to a one-sixth share in the property on a 

preliminary decree for partition which was obtain- 

ed by him, that decree not having been made final. 
We are clearly of opinion that he is entitled to do this; 
the mere fact that be has obtained a declaratory 
decree which has not fructified in a final decree ls| 
immaterial. Tho Court has merely to see whether 
the respondent is entitled to tho share in tho pro- 
perty which he claims. The question whether he 
has obtained possession of that share is altogether 
irrelevant. It had been found by a competent Court 
that he is entitled to this share, and the Special 
Judge was therefore justified in accepting tho p»eH- 
minary decreo as conclusive on this P°* n ‘- 
it is asked that due consideialion may be paid to tn 
applicants’contention that if the ^pendent is found 
entitled to a one siith share tn the proper* “ 
should also be found liable to this proportion of the 
debt® The respondent himself denies such ha y* 

B.kb.b 

I. L. R. (1941) All. 17 

O.W.N. 388, Ramman 
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fiod that the Special Judge rightly held that the 
respondent was entitled to a one-sixth share m the 
property and we accordingly dismiss this appeal 
with costs. 

G.N./R.K. Appeal dismissed. 


Raja Ram v. Mushtaq Husain 0udh 391 

might be dismissed. No order was passed in respect 
* • * ictions at that time. The matter 

before us now for hearing of the 


&. I. R. (29) 1942 Oudh 391 (1) 

Bennett and Gbdlam Hasan JJ. 

Thakur Alhlakh Bakhsh Singh and 
others — Plaintiffs — Appellants 

V. 

Thakur Prasad and others—Defendants 

— Respondents. 

Misc. Appeal No. 66 of 1940. Decided on 30th 
April 1942. against order of Civil Judge, Bahraich, 
D/- 28th October 1940. 

Civil P. C. (1908), O. 41, R. 22—Cross-objec- 
lion can be filed only by person entitled to ap¬ 
peal — Order directing plaintiff to make good 
deficiency in court-fee — Defendant cannot 
appeal under S. 6A (1), Court-fees Act, as 
amended by U. P. Act, 19 of 1938 — Hence he 
cannot file cross-objections in appeal by 
plaintiff. * 

A cross-objection can be filed only by a person 
who is entitled under the law to file an appeal. A 
defendant cannot appeal under S. 6A (1), Court-fees 
Act, as amended by U. P. Act 19 of 1938, against an 
order calling upon the plaintiff to make good defi¬ 
ciency in court-fee as he is not a person called upon 
to make good a deficiency in court-fee. Consequently 
it is not open to him in the appeal by the plaintiff 
to file cross-objections to the effect that the plaintiff 
should have been called upon to pay a higher 
amount of court-fee. [P 391 C 2] 

C. P. C. — 

(*40) Cbitaley, O. 41, R. 22, N. 11, Pt. 2. 

(’41) Mulla, Page 1180, Pt. (q). 

Alt Hasan — for Appellants. 

K . N. Tandon — for Respondents. 

JUDGMENT. — These are defendants* cross¬ 
objections filed presumably under the provisions of 
O. 41, R. 22, Civil P. C. It appears that the plain¬ 
tiffs filed a suit for possession of landed property 
and for mesne profits. In the plaint tho plaintiffs 
impugned the mortgage deed, the decree passed on 
the basis of tho mortgage deed and the sale whioh 
took place in pursuance of the decree. The valuation 
for purposes of court-fee and jurisdiction was fixed 
at a certain calculation. The contesting defendant 1 
raised an objection that the valuation ofthesuitwas 
not correctly fixed and the court-fee paid was not 
sufficient. The trial Court framed two issues upon 
these points and ordered the plaintiffs to pay tbo 
deficit court-fee of Rs. 682-8-0 by a certain date 
after which the issues arising in the case would be 
framed. 

The plaintiffs were dissatisfied with the order for 
payment of court-fee and filed an appeal under 
S. 6A (1), Court-fees Aot. Defendant 1 was also 
dissatisfied with tho order of tho lower Court, as 
according to him the plaintiffs should have been 
directed to pay a higher amount of court-fee and 
filed oros8-objections to the appeal. By an order 
dated 1st September 1941, tho appeal was dismissed 
on the appellants' counsel stating that his olient9 
had taken no aotion on the order of the Court call¬ 
ing upon them to deposit the estimated costa for 
preparation of the typed copies and that the appeal 


of the cross-objections at that time. The matter 
has been put up 
cross-objections. 

We are of opinion that the cross-objections are 
not maintainable and must be dismissed. The first 
part of S. 6A (1). Court-fees Act, lays down that 
any person called upon to make good a deficiency 
in court-fee may appeal against such order as if it 
were an order appealable under S. 104, Civil r. O. 

It is perfectly clear that defendant 1 was not en¬ 
titled to file any appeal against the order of the 
lower Court under the provisions of this section, as 
he was not a person who had been called upon to 
make good a deficiency in court-fee. It is admitted 
that tho cross-objections aro filed under the provi¬ 
sions of O. 41, R. 22, Civil P. C. Rule 22 lays 

“Any respondent, though he may not have appealed 
from any part of the decree, may not only support 
the decree on any of the grounds decided against 
him in the Court below, but take any cross-objec¬ 
tion to the decree which he could have taken by 
wav of appeal, provided he has filed such objection 
in the appellate Court within one month from the 
date of service on him or his pleader of notice of 
tho day fixed for hearing the appeal, or within 
such further time as the Appellate Court may see 
fit to allow.*' 

It i 9 clear from tho role quoted above that a 
cross-objection can be filed only by a person who is 
entitled under the law to file an appeal. If he does 
not file an appeal it is open to him under tho pro- 
visions of R. 22 to object to the order of tho lower 
Court by way of cross-objections within one month 
from tho date of tho service on him or his pleader 
of notice of the date fixed for hearing the appeal 
filed by the aggrieved party. Where the law confers 
no right upon a party to file an appeal, it follows 
that he is precluded from filing cross-objections to 
the appeal. Learned counsel for the cross-objector 
has failed to point any provisions of tho law under 
which he is entitled to maintain the cross-objec- 
tions. We hold, therefore, that the cross-objections 
are not competent and dismiss them with costa. 

G.N./R.K. Cross-objections dismissed . 


A. I. R. (29) 1942 Oudh 391 (2) 

Ghulam Hasan and Madeley JJ. 

Baja Bam and others — Applicants 

v. 

Mushtaq Husain and others — 

Opposite Party . 

Civil Reyn. Appln. No. 110 of 1938, Decided on 
13th April 1942, for revision of order of Civil Judge, 
Kheri, D/- 28th May 1938. 

U. P. Agriculturists' Relief Act (27 of 1934), 
Ss. 12 to 27—Object — O. 34, R. 9, Civil P. C., 
applies to enquiry under S. 16, U. P. Act — 
Application under S. 12—Court can pass decree 
for overpayments in mortgagor's favour. 

The object of the U. P. Agriculturists* Relief Aot 
is to cut down lengthy proceedings. This ia themain 
object of Ss. 12 to 27. Whole of O. 34, Civil P. 0., 
applies to proceedings under Chap. 8 of the U. P. 
Aot by reason of S. 27 of that Aot. Order 84, R. 9, 
Civil P. O., therefore, applies to enquiry under S. 16 
of the U. P. Act whioh is analogous to Hu enquiry 
under O. 84, R. 7, Civil P. O. The Ooutt oau there¬ 
fore on an application under S. 12 of the U, P, Aot 


h 
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pass a decree for overpayments in favour of the 
mortgagor : (’39) 26 A.I.R. 1939 All. 88, Rel. on. 

f P 392 C 1 21 

R. N. Shukla — for Applicants. 

Niamat-Ullah and Naim Ullah — 

for Opposite Party. 

ORDER. — This is a revision application under 
S. 115, Civil P. C. The case arises out of an appli¬ 
cation under S. 12, Agriculturists* Relief Act. The 
trial Court passed a decree for redemption and also a 
decree for repayment of a large sum of money to 
the applicants by the opposite parties. In firstappeal, 
some modifications were made in the decree and the 
case was remanded for settling accounts in accord¬ 
ance with certain directions given in the appellate 
Court judgment. The decree of the trial Court as 
regards overpayments by the applicants was main¬ 
tained with some modification,and it is against this 
decree based on overpayments that the present revi¬ 
sion has been filed. The grounds are : 

"(1) That the lower Courts had no jurisdiction to 
pass a decree in favour of the mortgagors in respect 
of the alleged overpayments. 

(2) That the lower appellate Court has acted 
illegally and has taken an erroneous view of law in 
disallowing interest or mesne profits for the period 
the mortgagees were out of possession." 

It is, therefore, prayed that the order of remand 
and the order in respect of the alleged overpayments 
should be set aside. The second ground has not been 
argued before us but only the first. The applicants’ 
learned counsel argues that O. 34, R. 9, Civil P. C., 
does not apply to S. 12, Agriculturists* Relief Act. 
Order 34, R. 9 refers to accounts taken under R. 7, 
and the argument is that a decree for overpayments 
can, therefore, only be passed under this rule when 
the accounts have been taken under R. 7. The Agri¬ 
culturists’ Relief Act, however, provides its own 
procedure for taking accounts, when an application 
is made under S. 12; hence the accounting is done 
under S. 16, Agriculturists’ Relief Act. Neither this 
section nor any other section in the Agriculturists’ 
Relief Act says anything about a decree for over¬ 
payments in favour of the applicants. The appli¬ 
cants’ learned counsel argues that if there have been 

overpayments, the mortgagors-applicants should 
bring a separate suit in the ordinary course for the 
recovery of such sum. In our opinion the proposi¬ 
tion of law here put forward is so anomalous that it 
could only be accepted for most cogent reasons. On 
the one hand, wc find a Court which, according to 
the applicants, though it is entitled to go into.the 
accounts to find out what .s due. has thepower -on .ly 
to make a decree for money in favour of the opposite 
nartv but cannot, if it finds money due to the ap¬ 
plicants, make a decree in their favour. V> e scarcely 
think that the Legislature could have intended to 
give the Court this one sided J u " sd '« t ‘ on - e 
not wish to express any opinion abou the mamtain- 
ability of tbe separate suit suggested. Supposing 
that ft would be maintainable, J 
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Relief Act in this matter seems to be 


Agriculturists’ Relief Act ...- tn h* 

to cut down lengthy proceedings. Thiis 6 Jec “s to ^ 
the main object of Ss. 12 to 27. It would, therefor.e. 
be most anomalous if the result of this wer ® ‘ bal fl 
separate suit had to be brought for ° verp ^“ ent . ‘ 
Section 25 states that no suit shall ^ brought in 
any Court for any relief which be obtmned by 
an application under this chapter. It ^ arguable, 
therefore, that an agriculturist who cou 
relief under S. 12 would not be able to bring a suit 


obtain] 

another 


under the Transfer of Property Act so as to 
return of overpayments. This would be 
anomaly in tbe law. 

S “ Uo “ 27 of the Act says that the provisions in 
the Civil Procedure Code, 5 of 1903, in regard to 
suits shall be followed, so far as they can be made 
applicable, to all proceedings under this chapter. 
This would seem to bring in the whole of 0. 34 and 
make it applicable. We see no reason why Rule 9 
should not be applied to an inquiry which is ana- 
logous to an inquiry under R. 7 as well a3 to an 
inquiry which is actually under R. 7. The whole 
matter of the applicability of 0. 34 was considered 
by Bennet and Verma JJ. in 179 I. C. 653.1 The 
following passage from pp. 655-656 is worth quoting 
in this connexion : 

"Section 12 is followed by sections dealing with 
procedure, of which S. 16 directs the Court to hold 
an inquiry which would be similar to tbe inquiry 
under 0. 34, R. 7; only a formal preliminary decree 
need not be drawn up. We do not think that tbe 
fact that the language in R. 16 and R. 12 refers to 
the money deposited by the applicant roles out tbe 
case of an applicant who makes no deposit as he 
states that no sum is due, any more than 0. 34, 

R. 7, which uses similar language (‘that, if the 
plaintiff pays int<^ Court the amount so found or 
declared due,* etc.) rules out a similar case, which 
in fact come3 under R. 9. We think that the Legis¬ 
lature intended S. 12 to be a residuary section to 

S. 11 and to embrace all mortgages by an agricul¬ 
turist not dealt with in S. 11. We think that in view 
of S. 27 which applies the Civil Procedure Code, 
and the provisions of O. 34, Rr. 7 and 9, that a 
reasonable interpretation of S9.12 and 16 covers tbe 
present application.” 

In view of these considerations wo do not think 
there is any force in this application which we 
therefore dismiss with costs. 

G.N./R.K. Application dismissed. 

lT (39) 26 A.I.R. 1939 All. 88: 179 I.C. 653: I.L.R. 
(1939) All. 194 : 1938 A.L.J. 1115, Iqan Husain v. 
Saha Baba Ram. 

A. I. R. (29) 1942 Oudh 392 

Agarwal J. 

Kallu Mal — Plaintiff — Applicant 

v. 

Municipal Board, Nawabganj and 
others— Defendants—Opposite Parly. 

Civil Revn. Appln. No. 188 of 1941. Decided on 
16th April 1942, for revision of order of Munsif, 
Barabanki, D/- 13th September 1941. 

(a) Civil P. C. (1908), S. 115 - No limitation 

is prescribed for revision application—Applica¬ 
tion can be thrown out il unduly delayed-It is 
unduly delayed il tiled beyond limitation for 
appeal — Time requisite for obtaining copy of 
decree or order can be excluded — Application 
held not filed late. 

There is no limitation prescribed [^ ‘he applica- 
tion for revision, but according to the > * 

the Oudh Chief Court if an a PP‘‘“ b °“ Ground 
delayed it can be thrown out on .that *ry fc £ 
and ordinarily if an application is filed y 

period prescribed for ^Time requisite 

sidered to have been unduly delayed, JLU ^ 

for obtaining copy of decree 3g3 c 2; 

ed. (Application held not filed la ■) gg4 c ^ 


c 
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C P. c. — 

a (’40) Chitaley, S. 115, N. 17, Pts. 1 to 4. 

(’41) Mulla, Page 429, Pt. (v). 

(b) Limitation Act (1908), S. 12 — Time re¬ 
quisite ior obtaining copy of decree — Time 
between date of judgment and date of actual 
signing of decree can be included. 

The time elapsing between the date on which the 
judgment is delivered and the date on which the 
decree is actually signed can be included in the time 
requisite for obtaining a copy of the decree. 

^ [P 393 C 2) 

Limitation Act — 

(’42) Chitaley, S. 12, N. 25, Pt. 1. 

(’38) Rustomji, Page 218, Pts. 7 and 8. 

(c) Costs — Suit valued at Rs. 1280 — Plaint 
returned for presentation to proper Court on 

^ ground that valuation was not proper and ought 
to have been Rs. 2396—Defendants held entitled 
to costs on Rs. 1280 only. 

The plaintiff valued his suit at Rs. 1280. The 
plaint was ordered to be returned on the ground 
that the valuation of the suit was not properly 
made, and that the correct valuation ought to have 
been Rs. 2396. The valuation of the suit always re¬ 
mained Rs. 1280. It was wrong and, therefore, the 
plaintiff’s plaint was ordered to be returned : 

Held that the defendants were not entitled to 
claim pleader’s fee on the correct amount of valua¬ 
tion. They were entitled to costs on Rs. 1280 only. 

[P 394 C 1] 

C P. C._ 

(’40) Chitaley, S. 35, N. 26, Pt. 7. 

c (d) Oudh Civil Rules, R. 289 (XII) and (XIII) 
—Defence raised by defendants not common — 
Defendants succeeding on one defence that suit 
was not properly valued — They are entitled to 
only one set of costs under R. 289 (XII) — 
R. 289 (XIII) does not apply. 

Even if the defence raised by the defendants is 
not common but the defendants succeed on one de. 
fence only that the suit was not properly valued 
and therefore was not cognizable by tho Court the 
defendants are entitled to only one set of costs 
under R. 289 (XII). Rule 289 (XIII) does not apply; 
6 W. R. 324 ; (’25) 12 A. I. R. 1926 Bom. 432 and 
(’29) 16 A. I. R. 1929 Oudh 536, Dieting . 

(P 394 C 1) 

(e) Civil P. C. (1908), Ss. 151 and 115-Order 
refusing to amend decree is revisable under 

d S. 151. 

An order refusing to amend a deoreo can be in¬ 
terfered with in revision under S. 151 even if S.115 
does not apply. [P 394 C 2] 

Q t p. C, _ 

(’40) Chitaley, S. 116, N. 20, Pt, 1; S. 161, N.I0, 
Pt. 1; S. 162, N. 20, Pt. 10. 

(’41) Mulla, Page 427, Pt. (a); Page 486, Pt. (w). 

R, K . Srivastava — for Applicant. 

E. R. Kidwai, and M. K. Seth — for Opposite 
Party 1, and 8 and 7, respectively. 

ORDER. — This is an application in revision 
under 8. 116, Civil P. 0., from an order of the 
Munaif, Bara Banki, dated 18th September 1941 
dismissing the application made by the present ap¬ 
plicant for the amendment of deoree ondor Ss. 161 
and 162, Civil P. O. The present applicant brought 
a suit against seven persons for possession over five 
shops and reoovery of Rs. 1280 damages. Tho suit 
was valued at Rs. 1280 only. Several written state¬ 


ments were filed on behalf of different defendants, ^ 
and some of them pleaded that the oourt-fee paid 
was insufficient, and the valuation of the suit was 
improperly made, and that according to the correct 
valuation of the suit it was not within the jurisdic¬ 
tion of the Munsif in whose Court it was instituted. 
The Munsif found that the proper valuation of the 
suit ought to have been Rs. 2396 and he therefore 
returned the plaint for presentation to the proper 
Court, and further ordered that the defendants 
should get legal costs from the plaintiff. When the 
decree was prepared each defendant was allowed his 
cost from the plaintiff on Rs. 2396. The plaintiff 
applied for the amendment of the decree stating 
that ODly one set of pleader’s fee ought to have been 
allowed to the defendants, and that too on Rs. 1280. 
The learned Munsif refused this application, and 
the plaintiff has come up in revision to this Court. 

The office reported that if the period of limitation ^ 
was to be counted from the date the order of the 
Munsif was passed, that is 13th September 1941 the 
application was time-barred; but if it was computed 
from the date on which the formal order was pre¬ 
pared the application was within time. The order of 
the Munsif was passed on 13th September 1941 but 
the foroial order was not ready till 17th September 
1941. An application for copy of this formal order 
was made on 16th December 1941 and the copy was 
ready on the same day. This application in revision 
was filed in this Court on 17th December 1941. 
There is no limitation prescribed for the applica¬ 
tion for revision, but it has been held by this Court 
that if an application is unduly delayed it can be 
thrown out on that very ground, and that ordinarily 
if an application is filed beyond tho poriod pres¬ 
cribed for an appeal it ought to bo considered to 
have been unduly delayed. It has been held in 1940 
O.W.N. 1681 that the time that elapses between the 
date on which the judgment is delivered and the 
date on which tho decree is actually signed can be 
included in tho time requisite for obtaining a copy 
of the decree. 

If an appeal were filed against the order, dated 
13th September 1941, the applicant would have 
been entitled to the timo between 13tb September 
1941 and 17th September 1941 in addition to the 
one day occupied in aotually obtaining the copy of 
the decree. Section 12, Limitation Act, allows tho 
time spent in obtaining copy of deoreo to bo exolud- 
ed, but it does not apply Ip applications for revision, 
probably on tho ground that there is no period of 
limitation prescribed in the Act for an application 
for revision. Under R. 6 of Chap. XII of the Rules h 
of this Court no application on the civil side for the 
revision of a decreo or order shall be presented or 
admitted unless it be accompanied by a copy of the 
decree or order in respeot of which tho application 
is made, and by a copy of the judgment upon which 
suoh decree or order is founded. The production of 
a formal order is therefore necessary for an appli¬ 
cation for revision. Had an appeal boon filed on 
17th December 1941, it would have been within 
time if the ordinary period of limitation were 90 
days, and the time spent in obtaining the copy of 
formal order was oxoluded. There is also the faot 
that an appeal from tho ordor of the learned Munsif 
was filed to the District Judge, but it was after¬ 
wards withdrawn when it was disoovered that no 
appeal lay to him. In the circumstances 1 do not 

1. (’40) 27 A.I.R. 1940 Oudh 178 : 186 I. O. 186 • 

15 Luck. 876 : 1940 O.W.N. 168, Yusuf All Khan 
v. Mohammad Eazim AJI Khan. 
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think it 


for 


^ *• proper to throw out this application 

revision on the ground of its being filed late. 

The plaint was ordered to be returned on the 
ground that the valuation of the suit was not pro- 
perly made, and that the correct valuation ought to 
have been Rs. 2396. The valuation of the suit 
always remained Rs. 1280. It was wrong and there¬ 
fore the plaintiff's plaint was ordered to be return¬ 
ed. I do not think that the defendants were entitled 
to claim pleader's fee on the correct amount of 
valuation. They were entitled to costs on Rs. 1280 
only. The learned Munsif observed that the defence 
raised by all the defendants was not common. It 
may be so, but they succeeded on one defence only 
that the suit was not properly valued. Under 
R. 289, cl. (xii) of the Oudh Civil Rules, if several 
defendants, who have a joint or common interest, 
succeed upon a joint defence, or upon a separate 
defence substantially the same, not more than one 
fee shall be allowed, unless the Court shall other¬ 
wise order for a reason which shall be recorded in 
the judgment, and if only one fee is allowed, the 
Court shall direct to which of the defendants it 
shall be paid, or shall apportion it among the seve¬ 
ral defendants in such manner as the Court shall 
think fit. I think this clause is applicable, and the 
Court ought to have allowed only one set of plea¬ 
der’s fee. The learned counsel for some of the 
defendants has argued that cl. (xiii) is applicable. 
It runs thus : 

“If several defendants, who have separate inter¬ 
ests, set up separate and distinct defences and suc¬ 
ceed thereto, a fee for one legal practitioner for 
each of the defendants who shall appear by a 
separate legal practitioner may be allowed in res¬ 
pect of his separate interest." 

I think cl. (xiii) is not applicable, because the 
defendants have not succeeded on their separate and 
distinct defences, and cl. (xii) is applicable because 
they have succeeded on the common defence tnat 
the suit was not cognizable by the Munsif. I think 
the learned Munsif has taken a wrong view on both 
'the points. The learned counsel for the opposite 
nartvbave relied on some cases.The first case relied 
by them is 6 W. R. 324.2 i n that case it was aid 
down that “under a charge against several defen¬ 
dants for having jointly misappropriated property, 
one defendant is not bound to entrust his defence to 
the counsel of the others but each has a rigW 1 
defend himself, and is entitled to ""g 

successful." This ruling is of the year 1866. [ l \ 

notgoverned by the Oudh Civil Rules to which 
have referred above. The other.case jelled np<>n s 
A I R. 1925 Bom. 432.* In that case it was lam 

down that "where piaint.fl's suitis dism.ssed each 
defendant is entitled to « 3 ts ‘axed on be bi ^ 

AcTwasTnterpreted"and the point 

2Vat 25 

2 7t66) 6 W. R. 324, Nilkanth Surmah v. Soosela 
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cretion of the Courts below. In that case the defen¬ 
dants had not succeeded in their common defence. I 
am therefore of opinion that the defendants were 
entitled to only one set of pleader’s fee in this case. 

It has been argued that this Court was not enti¬ 
tled to interfere with the decision 


was not enti- 

• - --- -.— of the Court 

below in refusing to amend the decree. 


/ 


vv,w " iviujiuq w uiutuu »uc ucciee. It was held 
in 12 0. W. N. 96S& that it was open to this Court 
to interfere with an order in revision under S. 151 , 
Civil P. C., even if S. 115 was not applicable. The 
view taken in this case was followed in another case 
reported in 1937 0. W. N. 26S. 6 I am therefore of 
opinion that there has been a miscarriage of justice, 
and I should interfere under S. 151, Civil P. C. I 
set aside the order of the learned Munsif refusing to 
amend the decree, and send back the case to him 
with instructions to award only oae set of pleader’s 
fee to the defendants and to award it to such of the 
defendants a3 he thinks proper, or to apportion it 
among the defendants. The applicant will get costs 
from the defendants. 

G.N./R.K. Order set aside. 

5. (’35) 22 A.I.U. 1935 Oudh 461: 157 I C. 810: 11 
Luck. 413 : (1935) 12 O.W.N. 963, Mohammad 
Yasin Khan v. Mt. Hansa Bibi. 

6. (’37) 24 A.I.R. 1937 Oudh 246 : 167 I.C. 586 : 
1937 O.W.N. 268: 13 Luck. 186, Uma Shankar v. 
Murari Das. 
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Agarwal J. 

Barsati and Jumman — Applicants 

y. 

Emperor . 

Criminal Ref. No. 25 of 1942, Decided on 19th 
May 1942, made by Sess. Judge, Gonda, D/- 19th 
February 1942. 

Criminal P. C. (1898), Ss. 225 and 537-Mere 
error as to date oi occurrence in charge sheet is 
not enough to quash conviction unless It: has 
occasioned failure of justice-Error held did not 
prejudice accused. 

The mere fact that there was an error of date of 
occurrence in the charge sheet is not enough to 
quash the conviction, unless the erroroccasioned 
a failure of justice. U 395 c 

[Accused held was not in any way prejudiced by 
reason of tbe error in the charge as to the date of 
occurrence and consequent errors in the questions . 
put to the nccuscd so as to cause failure of! justiceJ . 
11 Cal. 106. Dating. [I 3 95 C 2 J 

(^I'l/chUaToy, S. 225, N. 1 Pt. 1 ; S. 537, N. 10, 

(•41)'Mitra, Page 791. N. 730; Page 1761. N. 1403 
"Error or omission in the charge. 

Xasir Ullah Beg. Assistant Government Advo. 

cate — for the Crown. 

C. P. Lai—tot Barsati and Jumman. 

Kalbe Musta/a—toi Mt. Suddha. 

ORDER.—This is a reference ky‘ e ear 
Sessions Judge of Gonda 

convictions of the accused Bars un(ler s 323 

the former under S. 325 «tod , 0 the tria i 

be set aside and the ca j*, laint wa3 made by 

C0Ur xr!° r «;nddh n «L on 9th September 1941, against the 

° n V Rarsati and Jumman accusing them of 

offences under Ss. 325 and 323. The case was tried 
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by a Tabeildar Magistrate who convicted the accused 
under Ss. 323 and 3*25, Penal Code. He sentenced 
Barsati accused to rigorous imprisonment for a 
month and half under S. 325 and a fine of Rs. 10 
under S. 323. He sentenced Jumman to a fine of 
Bs. 15 under S. 323 and gave no punishment under 
S. 325. There was an appeal to the District Magis¬ 
trate. He set aside the conviction of Barsati under 
S. 323 and maintained the conviction under S. 325. 
He dismissed the appeal of Jumman. There was a 
revision to the learned Sessions Judge of Gonda. It 
was argued before biui that in the complaint and in 
the charge-sheet the date of the occurrence was 
stated to be 30th August 1941 at 6 p.m. and the 
accused were also questioned about the occurrence 
which took place on that date, but in the report 
made to the police the occurrence was 6aid to have 
taken place on 31st August 1941 at 6 p. m. The 
learned Sessions Judge has made this reference on 
the ground that the applicants have been prejudiced 
by reason of this error and their convictions should 
be quashed and a retrial ordered. Section 225, Cri¬ 
minal P. C., provides : 

“ No error in stat'mg either the offence or the 
particulars required to be stated in the charge, and 
no omission to 6tate the oflence or those parti¬ 
culars, shall be regarded at any stage of the case as 
material, unless the accused was in fact misled by 
such error or omission and it has occasioned a 
failure of justice." 

There are illustrations to this section and one of 
them (d) is : 

" A is charged with the murder of Khuda Babsh 
on 21st January 1882. In fact the murdered person's 
name was Haidar B&ksh and the d&teof the murder 
was 20th January 1882. A was never charged with 
any murder but one, and had heard the inquiry 
before the Magistrate which referred exclusively to 
the case of Haidar B&ksh. Tho Court may infer 
from these facts that A was not misled and that 
the error in the charge was immaterial." 

Section 537, Criminal P. C., also provides : 

"Subject to the provisious hereinbefore contained, 
no finding, sentence or order passed by a Court of 
competent jurisdiction shall be reversed or altered 
under Ch. 27 or on appeal or revision on account: 
(a) of any error, omission or irregularity in tho 

charge.(d).. 

unless such error, omission, irregularity .... has 
in fact occasioned failure of justice." 

Tho explanation to this section provides : 

" In determining whether any error, omission or 
irregularity in any proceedings under this Code has 
f occasioned a failure of justico, the Court shall have 
regard to the fact whether the objection could and 
should have been raised at any earlier stage in tho 
proceedings.'* 

It is clear that the mere fact that there was an 
error of date in the charge sheet is not enough to 
quash the conviction. We have to see whether this 
error has occasioned a failure of justice. I am of 
opinion that the accused have not been prejudiced 
in any way by this error. Tho prosecutioh evidence 
did not disclose any specific date, 30th or 31st 
August. They stated that the occurrence took place 
about two months ago. The accused's plea was that 
on the date of occurrence Barsati was in village 
Bilwa and Jumman was lying ill at bis houso. Two 
'witnesses Nawazi and Idu were produced on behalf 
of Barsati and they stated that Barsati was culti¬ 
vating some land in village Bilwa. They also did 
not state that he was there on any particular date. 
The third witness Mitthu stated that about 2} 
months ago, Jumman was lying ill at his house. 
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The defence of the accused was that the quarrel was & 
between Mt. Suddhu complainant and some women. 

Ido not think that the accused have m any way 
been prejudiced by reason of the error in the charge 
and consequent errors in the questions put to the 
accused. No such ground was taken in the grounds 
of appeal to the District Magistrate or even in the 
revision in the Court of Session. It so appears that 
the mistake was somehow discovered when the case 
was before the Sessions Judge and advantage was 
taken of it. Reliance is also placed on 11 Cal. 1061 
but the fuels of that case were quite dissimilar to 
the present one. In that case the charge, as framed, 
did not disclose any offence whatsoever, and the 
summing up by the Judge to the jury was also 
defective. In this case there has been no failure of 
justice and so the reference is rejected. 

G.N./R.K. Reference rejected. f 

1. (’85) II Cal. 106, Behari Mahton v. Queen- 
Empress. _ 
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Bennett J. 

Sangam Lai and others — Applicants 

v. 

Brahmadin and others—Opposite Party . 

Civil Bevn. Appln. No. 165 of 1939, Decided on 
13th April 1942, for revision of order of First Civil 
Judge, Bahraich, D/- 31st July 1939. 

(a) Oudh Rent Act (22 of 1886), S. 108—Suit 

to recover under-proprietary dues — Revenue 
Court has exclusive jurisdiction. g 

A suit by tho superior proprietor against tho 
uuder-proprietor to recover under-proprietary dues 
i9 within tho exclusive jurisdiction of tho revenue 
Court under S. 108 and tho civil Court, therefore, 
has no jurisdiction to try it: ('39) 26 A. I. R. 1939 
Oudh 67, Approved. [P 396 C 1 ; P 397 C 1] 

C. P. C._ 

(•40) Chit&ley, Preamble N. 2 Pt. 4; S. 4 N. 2 Pt. 1. 

(’41) Mulla, Page 18 N.: "Speoial or local law". 

(b) Oudh Rent Act (22 of 1886), S. 124D —. 

S. 124D gives discretion to appellate Court — 

It does not compel appellate Court to exercise 
its powers in one of ways mentioned in it — 
Trial Court returning plaint for presentation to 
proper Court on ground that it had no jurisdic¬ 
tion — Appellate Court upholding decision and 
dismissing appeal — Appellate Court held not h 
bound to remand case under S. 124D—Dismissal 
of appeal held justified — Appellate Court held 
could not be said to have acted with material 
irregularity justifying interference in revision. 

Section 124D does givo tho appellate Court a dis¬ 
cretion. It does not say that the Court must exorcise 
its powers in ono of tho waj9 mentioned in it: (’34) 

21 A.I.R, 1934 Oudh 96 and 1939 O.W.N. 903, Not 
approved. [P 396 O 2 ; P 397 O 1] 

Tho trial Court holding that it had no jurisdic¬ 
tion returned plaint for presentation to proper Qourt. 
The appellate Court upholding tho decision of the 
trial Court dismissed the appeal. It was contended 
that the case should have been remanded by the 
appellate Court in view of S. 124D : 

Held that the appellate Court was not bound to 
remand the case under S. 124D and the order dis¬ 
missing the appeal waa justified. Had the matter 
proceeded beyond preliminary issue aa to juriadio- 
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tion and some evidence been taken or other issues 
decided, an order of remand might have been more 
appropriate, though even so the appellate Court 
would have had a discretion. But as nothing was 
decided in the suit except the preliminary issue 
about jurisdiction, and it was not disputed that the 
preliminary issue was correctly decided there was 
no reason why the appellate Court or the High 
Court should interfere in revision. [P 396 C 2; 

P 397 C 1] 

Held further that the appellate Court coaid not 
be said to have acted illegally or with material irre¬ 
gularity merely because while dismissing the appeal 
it did not have the provisions of S. 124D in mind 
when S. 124D did not preclude it from passing the 
order of dismissal which it did pass. [P 397 C 1] 

H. Husain and H. H. Zaidi — for Applicants. 

Alt Zalieer — for Opposite Party. 

ORDER. — This is an application in revision 
under S. 115, Civil P. C. t against an order passed 
on 31st July 1939 by the learned Civil Judge of 
Bahraich dismissing an appeal against the judg¬ 
ment and decree of the learned Munsif of Kaisar- 
ganj, Bahraich, who held that the suit was not 
cognizable by this Court. The suit was instituted by 
the applicants on 29th May 1936 to recover mal- 
kana dues in respect of the years 1339 to 1343 F. 
The applicants claimed these dues as superior pro¬ 
prietors from the defendants who were under-pro¬ 
prietors. The applicants had obtained title as 
superior proprietors by pre-emption in 1928. The 
Munsif held that as the suit was brought to recover 
under-proprietary dues the revenue Court had ex¬ 
clusive jurisdiction under S. 108, Oudh Rent Act, 
and the civil Court had therefore no jurisdiction to 
try the suit. He accordingly returned the plaint for 
presentation to the proper Court. 

The judgment of the civil Judge shows that it 
was contended before him that a charge was created 
on the property by some compromise decrees of the 
first settlement, but he did not accept this conten¬ 
tion, observing that these decrees show that no 
charge was created in respect of any of the villages 
in suit. There has been no contention on this point 
in this Court. The civil Judge relied on the decision 
of this Court in 1938 O.W.N. 1368* in which it was 
held that the amount liable to be paid by the under- 
proprietor to the superior proprietor is rent and a 
suit for recovery of it mu3t be brought in the re¬ 
venue Court. He accordingly dismissed the appeal. 
This view is disputed in the grounds taken in tbe 

present application, but in arguments the learned 

counsel for the applicants has virtuaUy ^ 

23 M.saiiiK'.ia 

civil Court by the same applies1334 to 

SSE on the 

“ ,bi ? Co ;; , o*"wI; AS 


to the 

Rent Act, __ 

l t'W\ 96 \ I R 1939 Oudh 57 : 179 I. C.1: 14 
1988 0. w. N. 1368. Brahma Dm v. 

^Sangam^Lah ^ r 1934 0ndh 95 ; 148 I. C. 239 : 

11 O.W.N. 67. Sangam Lai v. Brahma urn. 
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proceeded to decide the plaintifis’suit on its merits. 
The question of the construction of these sections 
came before a Bench of thi 3 Court in 1939 0. W. N. 
903.3 That case was similar to the present in that 
objection to the entertainability of the suit by the 
civil Court was taken in the Court of first instance. 
It was observed that the provisions of S. 124C and 
124 D would apply. It was added : 

"It is admitted that there are no materials on the 
record which are necessary for the determination of 
the suit, and in that view it is not disputed on be¬ 
half of the respondents that the learned District 
Judge should have remanded the suit to the Court 
in which the suit was instituted or to some other 
competent Court instead of returning the plaint. 
The learned counsel for the parties are agreed that 
the suit should be remanded to the Court wherein 
it was instituted.*' 

In the present case it is conceded that Ss. 124B 
and 124C have no application. Section 124B applies 
to cases where objection on the ground of jurisdic¬ 
tion was not taken in the Court of first instance. 
Section 124C applies to cases where such objection 
was taken but the appellate Court ha 3 before it all 
the materials necessary for the determination of the 
suit. It is clearly S. 124D which has to be consider¬ 
ed on the facts of the present case. The first part 
of this section reads : 

"If in any such suit the appellate Court has not 
before it the materials necessary for the determina¬ 
tion of the suit, it shall proceed under the provi¬ 
sions of the Code of Civil Procedure relating to 
appeals; but if it remands the suit, or frames and 
refers issues for trial, or requires additional evidence 
to be taken by the Court of first instance it may 
direct its order either to the Court in which the 
suit was instituted, or to any Court competent to 
entertain the suit.** 

The contention of the learned counsel for the ap¬ 
plicants in the present case is that the civil Judge 
should have remanded the suit and in failing to do ( 
so he failed to exercise a jurisdiction which was 
vested in him. At the same time he concedes that 
the section does give the Court a discretion. It ap¬ 
pears to me that if the Court has a discretion , 
cannot be said that the civil Judge acted without 
jurisdiction in passing the order dismtssing the ap- 
peal in his Court. The only difficulty which I feel 
inthe matter arises from the view taken by this 
Court in the previous cases cited. In the first case 
the learned Chief Judge did not expressly say that 
the appellate Court should have remanded the suit, 
but this is implied; and in the latter amt it was ex¬ 
pressly stated by the Bench that he should hare 
done so. It does not appear, however, that in either 


case was there any real consideration of the impli¬ 
cations of S. 121D. There was no contention before 
the Court upon its construction; it was ap[«rentiy 
taken for gmnted in the absence of 
on the point that the District Judge shouldhare 
remanded the suit. With all respe^ bowejer 
appears to me that there is no lust.ficaUon^or^ 
view. As I have mentioned even the tion 

sel for the applicants has conceded that »h ^ ^ 

does give the appellate Court a atter but! 

appellate Court has no discretioni in i th icalar 

must remand the smt or tabe s h ^jgjand why 

action as is referred to, I fa * , , it bas been 
the section should h*™ ***? < palate Court all the 
drafted. The section glv« the and it then 

ordinarv powers of an appellate_— 

v. Hoshram Singh. 
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iproceeds to say that if it exercises its powers in cer- 
a '-tain ways, it may direct its order either to the Court 
|in which the suit was instituted, or to any other 
iCourt competent to entertain the suit. It does not 
Isay that the Court must exercise its powers in one 
'of these ways. 

I can see no reason why, if the suit was initially 
a suit which should have been tried by the revenue 
Court, the civil Judge should not have upheld the 
order of the Munsif returning the plaint for presen¬ 
tation in the proper Court. Had the matter pro¬ 
ceeded beyond this preliminary issue, had some 
evidence been taken or other issues decided, an 
order of remand might have been more appropriate, 
though even so the appellate Court would in my 
opinion have had a discretion. But as nothing was 
decided in the suit except the preliminary issue about 
jurisdiction, and it is not now disputed that this 
preliminary issue was correctly decided I can see no 
reason why the civil Judge or this Court should in¬ 
terfere. Where an appellate Court finds that the 
decision of the lower Court is correct the dismissal 
of the appeal normally follows. In an application 
under S. 115,1 have merely to see whether the sub¬ 
ordinate Court exercised a jurisdiction not vested in 
it by law, or failed to exercise a jurisdiction so vest¬ 
ed, or acted in the exorcise of its jurisdiction ille¬ 
gally or with material irregularity. It has been argued 
that oven if the civil Judge had jurisdiction to pass 
the order dismissing the appeal he acted either ille¬ 
gally or with material irregularity because he failed 
to consider S. 124D, that is to say, he did not con¬ 
sider the question whether he should remand the 
suit, but merely dismissed the appeal on the finding 
|that the order of the Munsif was correct. It is pos¬ 
sible that the provisions of S. 124D may not have 
jbeen in the civil Judge's mind, but that in my opi¬ 
nion is immaterial if these provisions did not pre¬ 
clude him from passing the order which he did pass. 
I am unable, therefore, to find that he acted in the 
exercise of his jurisdiction illegally or with mate¬ 
rial irregularity. I agree with the view taken by the 
Courts below that the suit should have been institu¬ 
ted in the revenue Court and I see no reason why 
this Court should interfere. I accordingly dismiss 
this application with costs. 

G.N./R.K. Application dismissed. 
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Agarwal and Madeley JJ. 

Shri Saubhagya Wati Devi and another 

— Claimants-Appellants 

v. 

Deputy Commissioner , Kheri % Manager , 
Court of Wards t Maheioa Estate — 

Respondent. 

First Appeal No. 70 of 1939, Decided on 23rd 
March 1942, against order of Special Judge, 1st 
Grade, Kheri, D/- 24th March 1939. 

(a) U.P. Encumbered Estates Act (25 of 1934), 
Ss. 45, 14 — Claims under S. 14 by one of cre¬ 
ditors dismissed — Other creditors being in- 
terested in result of appeal by such creditor 
should be impleaded. 

Where a claim by one of creditors under S. 14 
on an application under S. 4 being made, is dis! 
missed, tho other creditors are persons interested in 
the result of tho appeal by the creditor and should 
be impleaded ; otherwise the appeal should be dis- 
mi&acd : Case law referred. [P 897 C 2] 


In such a case it cannot be said that the debtor ( 
represents the creditors also : (’42) 29 A.I.R. 1942 
Oudh 199, Expl. tP 398 C 2j 

(b) U. P. Encumbered Estates Act (25of 1934) 

_ Scheme of Act explained — Each creditor 

should have right to assail claim of other cre¬ 
ditors. 

The scheme of the Encumbered Estates Act 
shows that all tho property of the debtor is to be 
taken into consideration and all his debts should 
be wiped off. In order to achieve these objects it is 
necessary that all the creditors should have a voice 
in tho claims preferred against the property alleged 
to be of the debtor and that each creditor should 
have a right to assail the claim of the other 
creditors. [P 398 C 2] 

Niamalullah , L. S. Misra and Azizuddin — 

for Appellants. / 

Rai Bahadur H . K. Ghose — for Respondent. 

JUDGMENT. — This is a first appeal from a 
decision of the Special Judge of Kheri. The res¬ 
pondent, the Deputy Commissioner of Kheri as 
Manager of the Court of Wards, Mahewa estate, 
applied under S. 4, Encumbered Estates Act. 
The appellants put in their claim before the Special 
Judge on 9th/14th April 1936, claiming a certain 
amount. The Special Judge has disallowed the 
claim and the appellants have appealed. The appli¬ 
cant is the only respondent. A preliminary objec¬ 
tion has been taken that the creditors have not been 
made parties and so the appeal fails. It appears 
from the written statement filed by the respondent 
on 2Gth November 1935, that there were a number 
of creditors. It was held by a Bench of this Court 
in 1941 O.W.N. 998 1 that in an appeal under S. 45, 
Encumbered Estates Act, the omission to implead 
some creditors who were originally impleaded as 
parties to the application is a fatal defect. This case 
was followed in 1941 O.W.N. 11153 and in 1941* 
O.W.N. 1381 s and also in two unreported cases, Misc.' 
Appeal No. 80 of 1939* and First Appeal No. 74 of 
1938.® It is argued that in all tho three reported cases 
and in the second uoreported case the appeal was from! 
tho decision of a claim under S. 11 , Encumbered 
Estates Act, but the order in question in this caso 
was passed under S. 14 of tho Act. In our opinion 
this makes no difference. 

In 1941 O.W.N, 9981 it was held that the credi¬ 
tors who were not made parties to the appeal ac¬ 
quired a valuable right when a olaim of a third 
person was rejected, that they were entitled to pro¬ 
ceed against that property nod that right could not 
be taken away without their being mude parties to 
the appeal. In tho present case, the creditors ac¬ 
quired a right that tho present appellants would 
not be entitled to a share in the distribution of the 
money realized from the applicant's property. After 
deorees in favour of the creditors are passed and 

^i 41 ! 28 AIR - 1941 Oudh 680 : 195 LC. 761 • 
9 19 / 4 .Io?*ny , ? , r 9 ^ 8 ' Rameshw *r ▼. Ajodhia Prasad] 
2 i Q ( .? 2 ^ A,I K * 1942 0udh 16 : 196 I- C. 482 • 
19 4 1 O.W.N. 1115, Bishunath Prasad v. Sarju 
fcaran Tewari. * 

3 JrA'? 2 A 29 A,I,R * 1942 0u(i h 199 : 198 I.C. 775 • 
Bank of^Simla 1881, Jitendra Singh v * Tho Alliance 

4 on{H P £ r * ea in ( ’ 42) 29 A * LR * 1942 Oudh 853 
2011 0 ill : 1942 O.W.N. 268, Abdul MoecdV 
Lai Asthbhuja Prasad Singh* 

* n <’ 42 ) 29 A-I-R- 1942 Oudh . 
°- w ' R 
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money is realized from the applicant's property, it 
a is distributed among all the creditors and the fewer 
the creditors the better for them. It is argued that 
when this claim was preferred it was ordered to be 
put up with the main case and the duplicate of the 
claim was given to the debtors' counsel only and 
there is nothing to show that the other creditors 
were also parties to the claim. The decree prepared 
also does not show that the other creditors were also 
parties to theclaim. This argument was advanced in 
1941 O.W.N. 1115 2 and it was observed that gene¬ 
rally speaking it was true that only the contesting 
parties to a case were made parties to an appeal but 
that rule would not apply when the persons who 
had not been joined as parties to the appeal were 
interested in the result of the appeal. It is clear 
in this case that the other creditors also are in¬ 
terested in the result of this appeal. If this appeal 
l is allowed, the result would be that the appellants 
also would be entitled to a share out of the pro¬ 
ceeds of the applicant’s property. 

It is argued that if iu this case the claim had 
been allowed, the other creditors could not have 
appealed. That would have been quite different. 
An argument may be advanced that all the credi¬ 
tors mentioned in the written statement filed by 
the applicant may not prove their claim, or some 
others may come forward and prove their claim. 
This point was discussed in 1941 O.W.N. 1331. 5 It 
was argued in that case that the rule laid down in 
1941 O.W.N. 998 1 that all persons impleaded in 
the application should be impleaded in the appeal 
was not applicable because some persons who were 
not impleaded in the application had obtained 
decrees. The learned Judges of this Court observed 

as follows : 4 

c “We have considered the objection to impleading 
only those persons named as creditors in the appli¬ 
cation or in the applicant's written statementand we 
agree that it is not sufficient to implead these, be¬ 
cause persons not so impleaded may afterwards put 
in claims and obtain decrees. At the same tune we 
have pointed out it may not be possible to implead 
all those who have obtained decrees. There is how- 
ever one possibility which we think should cover 
all cases. Claims have to be preferred under b. 10 
before notice is published under S. 11 and cons^ 
quently it is known what persons have P™' err *a 
claims in respect of debts “gamst the landlord and 
if all such persons are impleaded it ^"“^ ‘hat aii 
those who eventually obtain decrees will have been 

ttffk'tbji*«« “25 
d d.;;« rs .r, 

to tbo implead g of^ addill0ua l objection in 

SttftKS S - .-j- ~s - * 

haustive. This appears to u likely to be 

TeSedt 'the'‘subject-matter of the appeal are 

r r,t | ten n^ns likely to be interested in the appeal 

tninly perso ^ have been impleaded as 

and therefore they ough applicant 

respondents. It is argue appellants. 

could enter into a compromiee with tbe apt* ^ 

We doubt whether such a ““ pr ° m p' EncQm bered 
been lawful. The scheme of the U. r. 


A. I. R. 


Estates Act shows that all the property of the deb- 
tor is to be taken into consideration and all his 
debts should be wiped off. In order to achieve these 
objects it is necessary that all the creditors should 
have a voice in the claims preferred against the 
property alleged to be of the debtor and that each 
creditor should have a right to assail the claim of 
the other creditors. If that is not so, the debtor 
may put in a fictitious creditor who may be in 
collusion with him and he may easily obtain a de¬ 
cree for a big amount and thereby prejudice the 
other creditors, lt is argued that the debtor repre¬ 
sents the creditors also. This argument was put 
forward in 1941 O.W.N. 13S1 3 and was repelled by 
the learned Judges. This argument is based on 
Expin. 6of S. 11,Civil Procedure Code. The learned 
Judges of this Court observed that the principle 
laid down in Expln. 6 of S. 11 applies only for the 
purpose of deciding whether the matter is or is not 
res judicata. It was also observed that when a 
creditor opposes a claim of another creditor he is 
not opposing the claim on behalf of the other cre¬ 
ditors although the effect may be that the other 
creditors will be benefited by his action and there¬ 
fore the principle of repre-eutation will not apply. 
We are not prepared to hold that it can be said that 
the debtor represents the creditor in the appeal. 

It is argued that a creditor derives his title from 
his debtor and therefore a decision arrived at 
against the debtor should be held binding on hi3 
creditors. Reliance is placed for this proposition on 
A. I. R. 1935 All. 888.0 a. I. R. 1936 All. 722' and 
A.I.R. 1939 All. 202.8 i n the first case certain pro¬ 
perty was attached in execution of a decree on the 
allegation that it belonged to the judgment-debtor. 
A suit was brought by a third person against the 
judgment.debtor and it was held in that case tnat 
tho third person was the owner. Subsequently 
another creditor of the judgment-debtor attached 
the same property. It was held that tbe qaestion of 
title decided in the previous suit was binding 
iudgmcnt.debtor and also on the second 
'creditor. The attachment in that case was made 
subsequent to the decree in the first ewe That 
case is quite distinguishable from ‘he present^onc. 
In that case there had been an adjudication as to a 
JsrSar property and it was held .hat persons 
claiming title to that property after that ad l 0ll ‘®- 
tion were bound by it. There is no question of any 
Drooerty in this case. If the appellants argument 
Fs h P eld to be sound, its efiect would be that a dec, 
aion between A and B that A owes a certain amount 
to B will be binding on C another creditor of A. 
This cannot be the law. The other two cases rel ed 
on by the appellants’ counsel on this pomt are - 
distinguishable for the same reason. \\ o aretba* 
fore of opinion that it cannot be said tbat 
debtor-respondent represents the other ere r - 

L .ho ... S'ru"’S ?££■ 


result of tho appeal 
dents, we think the appeal ought to fail. 


S £5- ’SaS o! 

Sterson- 1 InS -e the appellant put for 

ward a claim under S. 9. B waml^ 
claiming a certain amount and aoompro 

gf'”•!« «. A.LH. 1939 All. 302 : 181 1-C. »0. 

Lai v. Gajraj Singh. 
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was also passed in bis favour. He then applied for 

a review of that decree and impleaded all the creditors 
in his application. A question arose as to what 
court-fee ought to have been paid on that applica¬ 
tion. The matter was decided against the appellant 
and he preferred an appeal to this Court. He had 
impleaded the debtor only. The appeal was dis¬ 
missed on the ground that the creditors had not 
been made parties. It was observed in that case that 
if the appellant succeeded in hi3 application for 
review and then got a decree for a larger amount, 
the other creditors could be prejudiced. No doubt 
the creditors were parties to the application for 
review but if they were unnecessary parties tbeir 
not being made parties to the appeal would not have 
proved fatal to it. This case supports the prelimi¬ 
nary objection to a great extent. We were asked to 
refer the coso to a Full Bench but as all the Judges 
b of this Court have taken the view in different case3 
that in an appeal under S. 45 arising in a claim 
under S. 11 all the creditors should be mado parlies 
and we sco no difference on this point between a 
claim under S. 11 and one under S. 14, Encumbered 
Estates Act, we cannot accede to this request. We 
allow the preliminary objection and dismiss the 
appeal with costs. 

K.S./R.K. Appeal dismissed. 

A. I. R. (29) 1942 Oudh 399 (1) 

Thomas C. J. 

Gdnga and others — Applicants 

v. 

Emperor . 

Criminal Ref. No. 18 of 1942, Decided on 1st 
May 1942, made by Session Judge, Rae Bareli. 

Criminal P. C. (1898), S. 423 (1) (b) — En¬ 
hancement of sentence—What amounts to — 
Whether there has been enhancement depends 
on facts of each case—Alteration of fine from 
Rs. 10 to Rs. 30 and increase of sentence in 
default of fine from one week’s rigorous im¬ 
prisonment to two months by appellate Court 
held amounted to enhancement and hence was 
illegal. 


ORDER. — This is a reference under S. 438, c 
Criminal P. C., by the learned Sessions Judge of 
Rae Bareli recommending, that the amount of fine 
imposed upon the accused be reduced. Ganga, 
Chhatrapal, Baijnath and Ausan wero convicted by 
a third class Magistrate under S. 323. Penal Code, 
and sentenced toone month’s rigorous imprisonment 
and a fine of Rs. 10 each, in default of payment of 
fine one week’s further rigorous imprisonment. On 
appeal the District Magistrate upheld the convic¬ 
tion but increased the fine from Rs. 10 to Rs. 30 
each and increased tho sentence in default of pay¬ 
ment of fine to two months* rigorous imprisonment 
each. 

Accused Chhatrapal and Baijanath are brothers, 

I am of opinion that the order passed by the learn¬ 
ed District Magistrate amounts to an enhancement 
of sentence, which is not permitted by S. 423 
(1) (b). Criminal P. C., which lays down that / 
"the appellateiCourt can alter the nature of the 
sentence, but, subject to the provisions of S. 106, 
sub-s. (3), not so as to enhance the same." I am 
aware that there is a conflict of rulings, but at the 
6ame time I consider that there is better authority 
for the general proposition that to impose a sub¬ 
stantial fine in place of a sentence of imprisonment 
and increase of sentence of imprisonment in default 
of payment of fine, does amount toanenhancement. 
Tho appellants may not be able to pay the fine, 
then they will have to undergo the imprisonment 
and their property will bo liable to attachment for 
payment of the fine as well. The question whether 
there has or has not been an enhancement of sen¬ 
tence will depend upon tho circumstances of each 
cose. In the circumstances of the present case, I am 
of opinion that there has been an enhancement of 
sentence in appeal and it is, therefore illegal. I accept 
the reference and reduce tho sentence of fine from 
Rs. 30 to Rs. 10 nnd in default of payment of fine to 
undergo one week’s further rigorous imprisonment. 
In other words, tho original sentence passed by the 
trial Court is maintained. 

G.N./R.K. Reference accepted. 

A. I. R. (29) 1942 Oudh 399 (2) 

Ghulam Hasan and Madeley JJ. 


The imposition of a substantial fine in place of a 
sentence of imprisonment and increase of sentence 
of imprisonment in default of payment of fine, does 
amount to an enhancement. Tho question whether 
there has or has not been an enhancement of sen- 
d fence depends upon the circumstances of each case. 

[P 399 C 2] 

The acoused was convicted under S. 323, Penal 
Code, and sentenced to one month’s rigorous im¬ 
prisonment and a fine of Rs. 10 and in default of 
payment of flno one week’s further rigorous impri¬ 
sonment. Tho appellate Court upheld the convic¬ 
tion but increased the fine from Rs. 10 to Rs. 30 
and increased the sentence in default of payment of 
fine to two months’ rigorous imprisonment: 

Held that tho appell&to order amounted to on 
enhancement of sentence, whioh was not permitted 
by S. 423 (1) (b) and was illegal. [P 399 0 2] 

Cr. P. C._ 

(’41) Chitaley, S. 423, N. 83 Pts. 2a, 18. 

(’41) Mitra Page 1352, N. 1148; Page 1364 N. 
1148: "What amounts to enhancement of 
sentence.” 

Narain Sahai — for Accused 1 to 4. 

Sripal Singh, Complainant in person . 


M. Karta Krishna — Defendant — 

Appellant 

v. 

Mt. Indrani Kuer — Plaintiff — 

Respondent . \ 

Appeal No. 28 of 1939, Decided on 13th April 
1942, against order of Bennett J., D/- 5th October 
1939. 

Pre-emption—Final foreclosure decree passed 
— Costs of application for preparation of linal 
decree allowed to mortgagee but not included 
in linal decree — Pre-emption suit — Plaintiff 
admitting that no amount in foreclosure decree 
was fictitious and defendant admitting plain¬ 
tiff’s right — Court decreeing suit and ordering 
pre-emptor to pay consideration under fore¬ 
closure decree after deducting costs of suit — 
On office report that pre-emptor was liable to 
deposit costs of application for preparation oi 
final mortgage decree Court ordering pre- 
emptor to pay amount payable under preli¬ 
minary decree minus costs oi pre-emption suit 
—• Court held perfectly justified in construing 
its previous order — No question of validity of 
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a sub sequent order arose as it was in affirmation 
and not in derogation of previous order—Mort¬ 
gagee not having raised plea as to costs of ap¬ 
plication for preparation of final decree held 
must be deemed to have waived his right to 
those costs. 


A preliminary decree for foreclosure was passed 
for Rs. 833-8-0 including costs of the suit. Subse¬ 
quently the decree was made absolute.and tbe mort¬ 
gagee was allowed costs of the application for making 
the decree absolute, but those costs were not includ¬ 
ed in the final decree. In tbe suit for pre-emption 
the pre-emptor’s right was admitted and the plain¬ 
tiff admitted that no amount in tbe foreclosure 
decree was fictitious. In view of the pleadings of the 
parties, tbe Court decreed the suit and passed the 
followingorder: "The plaintiff to pay the considera¬ 
tion under tbe foreclosure decree within one month 
b a f ter deducting the costs of the suit.** The pre- 
emptorapplied for permission to deposit the amount 
of Rs. 833-8-0 minus Rs. 22-2 0 the costs of the 
pre-emption suit, i. e., Rs. 811-6-0. On this the 
office reported that the costs of the preparation of 
tbe final foreclosure decree, namely, Rs. 8-11-0 
ought to be added to Rs. 811-6 and that the pre- 
emptor was liable to deposit Rs. 820-1-0. The Court 
did not accept the office report and passed an order 
that the pre-emptor was to deposit the amount pay¬ 
able under the preliminary foreclosure decree minus 
the costs of the suit that is Rs. 811-1-0 in all: 

Held that the Court was perfectly justified in con¬ 
struing its previous order after the office report. 
The subsequent order was in affirmation of the pre¬ 
vious order and not in derogation of it and hence 
no question of its validity could arise. [P 401 C 2] 

c Held further that it was perfectly open to the 
mortgagee to have waived his right to costs of the 
application for preparation of the final decree and 
the fact that he did not raise the plea that he was 
entitled to those costs before the trial Court was 
sufficient to disentitle him from claiming them sub¬ 
sequently. The pre-emptor, therefore, fully complied 
with the terms of the pre-emption decree when he 
deposited Rs. 811-1-0. [P 401 C 2] 

L. S. Misra — for Appellant. 

AH Hasan and Bhaivani Shankar — 

for Respondent. 


JUDGMENT_This isan appeal underS. 12(2), 

Oudh Courts Act, against the decision of a learned 
SinizleJudge of this Court. It arises in the following 
way: Karta Krishna, the present appellant obtained 
a preliminary foreclosure decree on 27th I ' ebru ^ 
1931, lor Its. 786-12-0 plus Ba. 46-12-0 costs of the 
suit viz. a total sum of Rs. 833-8-0, against one 
Mt.’lihag'wan Dei, who is no longer a party toaheso 
proceedings. On 21st October 1931, be applied for 
making the decree absolute. The decree was made 
ab=olute on 23rd January 1932. T . be , c ? sts n °( lln , 

proceedings for making the decree absolute am ° u “‘; 

ing to Bs. 8 - 11-0 were allowed to the mort 6 ll 8® • 

Piifii 

March 1936. No written statement was on ^ 

Krisbna*^admitted"tb^piaintiff’s title to pre-empt 


V. Indbani Koer i R 

the property in dispute while the counsel for the 
plaintiff stated that no amount in the foreclosure e 
decree was fictitious. On the same date the Court 
in view of the pleadings of parties, passed the fol¬ 
lowing order : 

“In view of the above, I decree tbe suit with costs. 
The plaintiff to pay the consideration under the 
foreclosure decree within one month from to-day 
after deducting the costs of the suit. If the plaintiff 
fails to pay the amount within the specified period, 
her suit shall stand dismissed with the costs of the 
defendant.” 

This judgment was pronounced in open Court 
in the presence of counsel for parties. It may be 
mentioned that tbe costs of the pre-emption suit 
were Rs. 22-2-0. Mt. Indrani according to tbe 
order was, therefore, entitled to pre-emption on 
payment of Rs. 811-6-0 only. On 16th April 1936, 
she made an application to the Court stating that / 
she had obtained tbe pre-emption decree subject to 
the payment of Rs. 811-6.0 and that 6bo might be 
allowed to deposit this amount. It was hardly 
necessary for her to make such an application ask¬ 
ing for permission to deposit the amount as she 
was entitled to tender the amount without any such 
permission. The office reported on this application 
that the amount payable under the preliminary 
decree was Rs. 833-8-0, but as the application for 
final decree for foreclosure was allowed with (?) costs to 
the extent of Rs. 8-11-0. Mt. Indrani was liable to pay 
Rs. 833-8-0 plus Rs. 8-11-0, namely the total of 
Rs. 842-3-0 under the foreclosure decree, minu9 the 
costs of the suit, Rs. 22-2-0 ; thus she was liable to 
deposit Rs. 820-1-0. Tbe Court, however, did not 
accept the office report and ordered Mt. Indrani to 
deposit the amount payable under the preliminary g 
decree minus the costs incurred in the pre emption 
suit ; in other words, the effect of the order was 
that Mt. Indrani was not liable to deposit the sum 
of Rs. 8-11-0, the costs of the preparation of tho 
final decree, (vide order dated 20th April 1936). 

On 29th April 1936, Karta Krishna filed an applica¬ 
tion that the deposit made by Mt. Indrani was short 
by a sum of Rs. 8-11-0 and consequently her suit 
should be dismissed and the proceedings for deli¬ 
very of possession should bo postponed. The learn- 
ed Munsif dismissed the application holding that 
the amount of costs incurred by the mortgagee 
under the final decree for foreclosure did not form 
part of the consideration under the foreclosure 

decree which was Rs. 833-8-0 only, and as this 
amount had been deposited minus the costs of the 
pre-emption suit, Mt. Indrani had comply! with 
the terms of the pre-emption decree. Upon this 
finding, Karta Krishna’s application was dismissed. 
The lower appellate Court disagreed with this 
view and held that the order dated 20th April 1936 
passed by tbe learned Munsif directing Mt. Indrani 
to deposit Rs. 811-6-0 only was wrong, that Kart 

Krishna was entitled under the ]*’ 

R 10 Civil P. C-, to costs of tho application 

preparation of the final decree ^ forc» « 
that Mt. Indrani not having debitedI tn 
amount of tho decree, her suit s d { 

dismissed. The lower appellate Court dim 
tho view taken by the learncdMuna-f 
833-8-0 was the only consideration ordcr 

sure decree as contemplated in his previ 
dated 27th March 1936. JqJ of thi3 

In second appeal a learn 8 appellate 
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fortunate that he used a somewhat ambitious er- 
preaaion in the operative portion of his judgment in 
stating that the plaintifl was to pay the considera¬ 
tion under the foreclosure decree. There is no doubt 
that the learned Munsif did not intend to 
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to claim the costs incurred by him subsequent to 
the preliminary decree under the provisions of 
0 34 R. 10. Civil P. C. The final decree prepared 
by the Court did not provide for any such costs 
that tire learned Munsif in bis order dated 27th 
March 1936 did not intend to include these costs in 
the consideration under the preliminary foreclosure 
decree. The learned Judge also expressed the opin- 
ion that the learned Munsif in the subsequentorder 
dated 20th April 1936. had definitely allowed Mt. 
Indram to deposit Rs. 811-6-0 which did not in¬ 
clude the sura of Rs. 8-11-0 the cost of the final 
decree for foreclosure, and that she should no- be 
allowed to suffer for the mistake of the Court. He 
relied upon a decision of a Bench of this Court in 
5 Luck. 1161 in this connection. 

Learned counsel for the appellant Karta Krishna 
has argued that the order dated 27th March 1936, 
passed by the learned Munsif did not intend to 
exclude the cost of Rs. 8-11-0, as this was the 
amount to which his client wns entitled under tho 

provisions of O. 34. R. 11 and in view of the deci¬ 
sion in 3 O.C. 184.* Indeed, this point was conceded 
by tho learned single Judge of this Court and it 19 
contended, therefore, that Mt. Indrani was not en¬ 
titled to step into the shoes of the mortgagee with¬ 
out paying in full the amount which he had 
incurred in obtaining the final deoree for foreclo¬ 
sure. It is also contended that the second order 
dated 20th April 1936 passed by tho learned Munsif 
was without jurisdiction as it varied the previous 
order dated 27th March 1936, and consequently 
Mt. Indrani was not entitled to take advantage of 
that order. Reference has been made to the provi¬ 
sions of S. 15, Oudh Laws Act, which clearly con- 
templates that tho payment to be made by tho 
pre-emptor must be the whole payment, and tho 
deposit made by Mt. Indrani being short, tho decree 
obtained by her became void and she lost her right 
of pre omption over the property. 

We do not propose to go into theso contentions 
at length. We are of opinion that this appeal can 
bo disposed of on a short ground. A reference to 
para. 1 of tho plaint will show that Mt. Indrani 
definitely stated thorein that Karta Krishna had 
obtained a final decree for foreclosure against Mt. 
Bhagwan Dei in lieu of Rs. 833-8-0. In the relief 
paragraph she stated that she was entitled to pre¬ 
emption on payment of this amount. No written 
statement was filed to contest this statement in the 
plaint, nor did the counsel on the dato of the oral 
pleadings in Court controvert the allegation that he 
had obtained the final decree for foreclosure in lieu 
* of a sum larger than Ra. 833-8-0. To put it in other 
wordB, his counsel did not put forward the plea that 
he was entitled to a further sum of Rs. 8-11- 0 
towards the costs of the application for preparation 
of tho final deoree. If this plea had been raised, no 
doubt the plaintiff-pre-emptor would have either 
agreed or contested the position. The plea would 
have formed tho subject-matter of controversy and 
tho Court would have granted a deoree on payment 
of a definite figure, either inoluding or exoluding 
the sum of Rs. 8-11-0. The learned Munsif in his 
judgment dated 27th March 1936, began by saying 
that the plaintiff had brought the suit to pre-empt 
the property dotailed in para. 1 of the plaint and 
ended by decreeing this suit with costs. It is un- 

X. (’31) 18 A.I.R. 1931 Oudh 22 : 126 I.O. 385 : 5 
Luck. 116 : 7 O.W.N. 655, Lakhpat Singh v. Sat 
Narain Singh. 

2. (1900) 3 O.O. 184, Raj Raghuraj Singh v. Raj 
. Raghunatb Singh. 
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however, vuaw iu« --- . ~ n 

pass the decree for a sum greater than Rs. 833-8-0 
which the plaintiff had offered in her plaint for the 
reason that no such controversy as regards the 
amount had been raised before him in the trial of 
the suit. When the question was raised for the first 
time before the trial Court in the office report dated 
20th April 1936, upon the application of the pre- 
emptor, the Court interpreted its own previous 
order as meaning no more and no less than a decree 
for pre-emption granted in lieu of a sura of Rs. 
833-8-0. The Court definitely rejected th© office 
report which put a different construction upon the 
previous order. We have no doubt whatever that the . 
learned Munsif was perfectly justified in construing / . 
his own order and we have no reason to think that 
he did not put tho correct interpretation upon it. In 
tbis view of the matter no question as regards the 
validity of the order dated 20th April 1936, can 
possibly arise. That order was merely an affirma¬ 
tion of his previous order dated 27th March 1936, 
and not in derogation of it. There is also no room 
for the suggestion that tho Court committed any 
mistake which resulted in aoy possible injury to tho 
pre-emptor. 

It is no doubt true that the mortgagee was entitled 
to the costs of the foreclosure decree. It is equally 
true that these costs would not bo shown in tha 
form of the decree which was prepared for tho pur¬ 
pose. A final decree for foreclosure merely provides 
that the payment directed by tho preliminary decree 
not having been made the mortgagor was absolutely 
debarred from all right of redemption in tho pro¬ 
perty and that his liability arising under the 
mortgage was discharged and extinguished. The 
question, however, which arises for consideration in 
tho present case is as to what was the amount on 
payment of which the trial Court passed tho decroo 
for pre-emption in favour of the pre-emptor. Wo 
have no doubt from tho circumstances of tho case 
mentioned above that the decree for pre-emption 
was passed in lieu of Us. 833-8-0 minus tho costs of 
the suit. No doubt it fell short of the amount of 
the costs to which tho mortgagee was entitled but 
it was perfectly open to the mortgagee to have 
waived his right to those costs, and the fact that he 
raised no such question before the trial Court is in 
our opinion sufficient to disentitle him from claim¬ 
ing them now. In any view of the matter, wo are 
satisfied that the pre-emptor fully complied with 
the terms of tho decree and no question of deficiency, 
in the deposit of tho pre-emption money arose in) 
the case. We hold, therefore, that tho decision] 
passed by the learned single Judge of this Court i? 
perfeotly correct and dismiss this appeal with costs. 
G.N./R.K. Appeal dismissed . 

A. I. R. (29) 1942 Oudh 401 

Ghulam Hasan and Madeley JJ. 

Mt. Sadhant — Defendant — Appellant 

v. 

Raja Barkhande M ahesh Pratap Narain 
Singh, Plaintiff and another , Defen* 
dant — Respondents. 

Second Appeals N 03 . 39 and 40 of 1988, Decided 
on 28th April 1942, against order of Dist, Judge. 
Bae Bareli, D/- 21at December 1937. 
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a 


(a) Boundaries — Wbeiher particular area is 
included in village — Test. 

The true test in determining whether a particular 
area is included within a village or not depends on 
whether one set of revenue records has been pre¬ 
pared for the village and the disputed area. If so, 
the disputed area cannot but be regarded as a part 
and parcel of the entire village and as such governed 
by the customs applicable to the whole village even 
if that area has grown in course of time to be a 
flourishing place of trade: (*15) 2 A.I.R. 1915 Oudh 
220, Rel. on. [P 403 C 2] 

(b) Custom — Proof — Onus — Considerable 
documentary evidence produced by both parties 
— Question of onus has little value. 

In the matter of proof of an alleged custom ques¬ 
tion of onus has little value when in addition to the 
wajib-ul-arz a considerable body of documentary 
evidence has been produced in the case by both 
parties. [P 404 C 2] 

(c) Custom—Validity — Essential conditions 
for validity of custom stated — Presumption as 
to discontinuity of custom negativing its exis¬ 
tence when arises — Custom of non-transfera¬ 
bility of houses and shops in village abadi 
without landlord’s permission—Large number 
of transfers extending over 70 years without 
landlord’s permission held raised presumption 
of discontinuity of custom. 

A custom to be valid must have four essential 
attributes. First, it must be immemorial; secondly, 
it must be reasonable; thirdly, it must have conti¬ 
nued without interruption since its immemorial 
origin; and fourthly, it must be certain in respect of 
its nature generally, as well as in respect of the 
locality where it is alleged to obtain and the per¬ 
sons whom it is alleged to affect. When there has 
been interruption or disturbance of the usage, 
acquiesced in by the persons who are alleged to be 
entitled to exercise the right, and who have not by 
legal or illegal means attempted to prevent the dis¬ 
turbance or interference, and the disturbance or in¬ 
terruption has not been for a short time, but for 
many years, a strong presumption arises that there 
never was any such custom as that alleged at all. 

[ P 405 Cl] 

[Large number of transfers covering a period of 
nearly 70 years by the riyayas of the houses and 
shops in village abadi without zamindar’s permis¬ 
sion or objection held raised presumption 
the continuity of the custom of non transferability 
of the houses and shops constructed by the riyayas 
in village abadi without landlord’s Vfrmissxon and 
negatived its existence.] (’25) 121 A. I. 1R. J192* A». 
718 and (’26) 13 A. I. R. 1926 All. 43, Approved, 
(’42) 29 A. I. R. 1942 Oudh 120, Dtsttng^ ^ Q ^ 

(d) Custom — Proof. 

The most cogent evidence of “ .“J that 

which is afforded by tho expression ofop.iffonM to 

or private ™ h e evidence should be such as to 

-s 2 ‘that* 1 ® 

publicity, £&£' o& even of ^nchayats 
upholding such acts will all bo admissible. Yi bat 


A.I.R, 


the law requires before an 


., - . . — alleged custom can 

receive the recognition of the Court and so acquire 
legal force, is satisfactory proof of usage so long and 
invariably acted upon in practice as to show that it 
has, by common consent, been submitted to as tbe 
established governing rule of tbe particular family 
class or district or country. [p 405 c 2 ]’ 

(c) Decree — Compromise decree cannot be 
said to have effect of judicial decision. 

The compromise decrees are mere consensual 
decrees based upon consent and cannot be said to 
have the effect of a judicial decision. [P 406 C 2] 

C. P. C._ 

(’40) Chitaley, S. 2 (2) N. 9 Pt. 2. 

(f) Custom—Question as to existence of cus¬ 
tom is of mixed law and fact—Whether custom 
was continuous or not and it was not enforced 
for long time is question of law. 

The question as to the existence of a custom is 
one of mixed law and fact. Whether an alleged cus¬ 
tom was continuous or whether its continuity was 
broken and the custom wa3 not enforced for a loDg 
period of time is a question which has to be decided 
from the proved facts in the case and is a question- 
of law : (T7) 4 A. I. R. 1917 P.C. 33, Rel. on. 

[P 407 C 1] 

E. Husain — for Appellant. 

M. Wasim also for Niamatullah — for Respon¬ 
dent 1. 

JUDGMENT. — These two appeals by tbe 
defendants arise out of two decrees passed by 
the District Judge of Rae Bareli decreeing tbe 
suits and setting aside the decrees passed by 
the Civil Judge of Rae Bareli who bad dismissed 
tbe suits. Three suits were filed by the plaintiff- 
respondent against three different sets of defen¬ 
dants. As the questions arising in the suit9 were 
common they were consolidated and tried together 
in one of the suits, namely Suit No. 32 of 1936 
which was made the leading suit. These suits were 
dismissed, but were decreed on appeal. Second Civil 
Appeal No. 41 of 1938 arose out of tbe leading Suit 
No. 32 of 1936 and has been compromised. We are 
concerned with two appeals only (Second Civil 
Appeals Nos. 39 and 40 of 1938) which arise out of 
the other two suits. Tbe plaintiff.respondent, who 
is tbe Raja of Sheogarb, filed the suits for posses¬ 
sion of certain shops and houses situated in bazar 
Lalganj which be alleged to be a part of village 
Datauli Lalganj, an agricultural village. His title 
to the village is no longer in question. Tbe ground 
of the claim was that under tbe village custom re¬ 
corded in tbe wajib-ul-arz and the customary law 
obtaining in tbe United Provinces the rajas and 
shopkeepers living in village Datauli Lalganj had 
no right to sell tbe shops and the bouses situate in 
bazar Lalganj without the plaintiff’s permission, 
that the sales made by the occupiers of those shops 
and houses amounted to an abandonment and gav 
no rights to tbe vendees who being m wrongful 
possession of those shops aod houses were hable I a 
ejectment by the plaintiff. The sale deeds which 
were challenged in these suits were executed on 

24 th March 1927 for Rs. 1000 and 2 allS 
1932 for Rs. 4000. In the third nil I ^ 

that a Shop was built anew by the vendee, alter 
purchasing tho original shop, on its site 1 ‘ ~i t 
auction for Rs. 1750 in execution of a lecree against 

burnt shop without the plaintiffs permission. 


/i 



1942 


c 


plaintiff-respondent asked for a relief of possession 

of the houses and shops. . . . -. 

A number of defences were raised to the salts 
including a plea in denial of the plaintiff a title. 
These defences no longer survive for discussion. 
The only defence relevant for the purposes of these 
appeals was that Lalganj was a lowu although for 
the purposes of survey it was a part of the agricul¬ 
tural village Datauli Lalganj. It was pleaded that 
the custom of Don-transferability of the houses and 
shops by the occupiers thereof in the agricultural 
village Datauli Lalganj and recorded in the wajibul- 
arzdid not apply to the town that the custom in the 
wajib-ul-arz was unreasonable and had never been 
given effect to. It was further pleaded that the inhabi. 
tants of Lalganj who were by profession traders 
had been exercising the rights of out-right transfer 
for a long period of time without any objection 
having been raised by the plaintiff or his predeces- 
sors in-interest and the custom if any bad been 
negatived or rebutted by these transfers. The learn¬ 
ed Civil Judge framed as many as 11 issues in the 
case. A number of questions were raised relating 
to the plaintiff’s title to the village, adverse posses¬ 
sion, estoppel and various other matters with which 
we are no longer concerned in the present appeals. 
Issues 1, 2, 4 and 7 ran thus : 

“(1) Is village Datauli Lalganj an agricultural 
village ? (2) Is not bazar Lalganj part of the said 
village ? (4) Whether under the customary law 
and village custom defendant 5 in suit No. 31 and 
defendant 1 in suit9 Nos. 18 and 32 were not en¬ 
titled to transfer the property in suit as alleged ? 
(7) Whether defendant 5 in suit No. 31 and defen¬ 
dant 1 in suits Nos. 18 and 82 were entitled under 
law and custom to transfer the property in suit as 
alleged ? 

Issues 1 and 2 were taken up together. The 
learned Civil Judge found that Lalganj was a town 
and not a part of the agricultural village DAtaoli. 
Under issues 4 and 7 bo held that Lalganj being a 
town there was a presumption of transferability of 
the riyayas’ houses and shops in suit and it was for 
the plaintiff to establish the alleged custom under 
which the property in suit oould not be transferred. 
He further held that cl. 9 of the wajib-ul-arz Ex. 12 
of village Datauli applied only to riyayas' houses in 
villago abadi but did not apply to bazar Lalganj 
which was a market place and stood on an al¬ 
together different footing. As regards certain sale 
deeds of houses and shops in bezar Lalganj and 
other deeds of complete transfer filed by the defen¬ 
dants he held that theso transfers ranged over a 
long period of time for big amounts amounting to 
thousands of rupees and negatived the custom Telied 
upon by the plaintiff. He summed up his findings 
in the following words : 

“There is no evidence and it appears extremely 
improbable that so many transfers whioh remain 
unchallenged took place without the knowledge of 
the zamindars or their agents. On the other hand 
I feel no doubt that if the said transfers were pro- 
hibited by oustom or otherwise the taluqdar at the 
time would have surely objected to them. 

Having regard therefore to the population of bazar 
Lalganj, the existence of such a large number of 
transfers of various kinds relating to shops and 
houses by their owners and tenants extending over 
a period of about 70 years without objection on the 
part of the zamindars, proves beyond doubt that no 
Buch alleged oustom prohibiting suoh transfers ever 
existed.” 

The result of his finding was that he dismissed 
all the suits. The learned District Judge in appeal 
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differed from the view of tbe trial Court and held 

town but was part of the 


that Lalganj was not a ... a ... .. 

agricultural village and as such he held that the 
custom recorded in cl. 9 of the wajib-ul-arz, Ex. 12, 
governed tbe transfer of sites in Lalganj as well. He 
further held that even if Lalganj is not taken to be 
a town the wajib-ul-arz was still applicable and 
relied on a decision reported in 7 O. W. N. 271, 1 in 
support of the proposition that the wajib ul-arz was 
as effective in a town as in a village. As regards the 
transfers relied upon by the defendants he held 
that the plaintiff had successfully restrained theso 
transfers in three cases, once in 1880, in 1932 and 
1935 (vide judgments Exs. 5, 7 and 8). He did not 
agree with the view of the trial Court that these 
judgments were not of much weight as against a 
large number of deeds of transfer produced by the 
defendants. Finally, he summed up his conclusions 
thus : 

“I hold that when the record of custom in the 
wajib-ul-arz itself is quite clear and unambiguous 
aud attested by the parties there should be a strong 
evidence to rebut their testimony and specially when 
this wajib-ul-arz is supported by two judgments and 
one compromise of the Court. 

About 15 to 19 transfers made without the know¬ 
ledge of the landlord should not bo considered suffi¬ 
cient to discredit the oustom mentioned in the 
wajib-ul-arz.** 

Consequently he held that the oustom recorded in 
the wajib-ul-arz was applicable to the case. In tho 
result he decreed all the suits. In second appeal 
before us the same points have been reiterated on 
behalf of both the parties. It appears that tho 
learned District Judge had admitted two documents, 
Exs. 2 and 3, which are the complete khasras and 
map of tho entire hadbasti village Datauli Lalganj 
with its hamlets, under O. 41, R. 27, Civil P.C. In 
the trial Court only abstracts of theso documents 
had been produced. Learned counsel for the defen¬ 
dants at the very outset questioned tho powor of 
the lower appellate Court in admitting these docu¬ 
ments, but later on withdrew tho objection. Apart 
from this wo agree with tho lower appellate Court 
that these documents had a material bearing on tho 
case and the lower appellate Court was perfectly 
justified in admitting them in evidence. Tho con¬ 
tentions raised on behalf of the appellants are two¬ 
fold. The first contention is that the lower appellate 
Court was wrong in holding that bazar Lalganj was 
not a town but was part of an agricultural village. 
The second contention is that even if bazar Lalganj 
be not held to be a town the custom recorded in the 
wajib-ul-arz, Ex. 12, as being applicable to bazar 
Lalganj has not been legally proved. 

Having heard arguments at considerable length 
vre are of opinion that the first contention has no 
force. The true test in determining whether a parti- 
cular area is inoluded within a village or not de¬ 
pends on whether one set of revenue reoords has 
been prepared for tho villago and the disputed area. 
In 18 O. 0. 138* Mr. Stnart, (afterwards Sir Louis 
Stuart) held in regard to a certain village Kundri 
that though it was inoluded within the Municipal 
limits of Luoknow it was not a mohalla of the oity, 
but a village, as the papers prepared for this area 
at the time of settlement were prepared aa though 
it were a villago and not a portion of the oity. In 
the present case it cannot be denied that one map, 

1. (’80) 17 A.I.R. 1980 Oudh 2867l22 1.0, 774 : 7 
O.W.N. 271, Kanhaiya Lai v. Hamid All. 

2. (*16) 2 A.I.R. 1916 Oudh 220 ; 80 I. O. 295 : 18 
0,0,188, Sheodat Prasad y, Lola Suraj Bali, 
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one khasra and one wajib ul-arz was prepared for 
the whole village Datauli and no separate papers 
were prepared for Lalganj. It is clear that Lalganj 
was not measured separately as a distinct entity 
apart from the village itself. The history of the 
village given in the wajibul-arz (Ex. 12) which was 
prepared about 1866 shows that the village was 
known by the name of Datauli, but it i3 not clear 
how the village came to be known by that name and 
who populated the village at that time. It appears 
however, that 250 years ago the village was granted 
to Sheo Singh by the Government. The village itself 
was in ruins. Sheo Singh founded the village on a 
different site but retained the original name Datauli. 
As regards the origin of the word “Lalganj” it is 
stated that Lai Shah the ancestor of the taluqdaria 
founded a big ganj after his own name and gave it 
the name of Lalganj. From that date the village 
came to be known as Datauli Lalganj. The qabuliat 
of the village was executed in favour of the ances¬ 
tors of the taluqdaria who at that time was Tha- 
kurain Daryao Kuar, admittedly the predecessor in 
interest of the present plaintiff. Para. 9 of the 
wajib-ul-arz is headed “In the matter of abadi and 
sarai and bazar.” This is in strict conformity with 
the directions contained in Settlement Circular No. 
20 of 1863, dated 6th March 1863. This Circular 
lays down the instructions regarding the preparation 
of the wajib-ul-arz for the information and guidance 
of the Settlement Officers. Para. 1 relates to the 
history of the village and para. 9 runs thu6 : 

“Abadee, Seraies and Bazars. It is necessary to 
record who has the right of disposing of vacant 
ground within the village, and of building houses 
with or without the permission of the Lamberdar. 
Wherever there are Seraies or Bazaars, it should 
be stated whether fees are or not to be levied from 
them, and if fees arc collected, then by whom, and 
for what purpose.” 

Para. 9 of Ex. 12 lays down that if a riyaya wishes 
to build a house in the village he can do so with 
the permission of the taluqdar. If, at the time of 
building the bouse, he is given auy assistance by the 
taluqdar in the 6hape of timber etc., even though 
the riyaya builds the house at his own expense, he 
or his heirs will have only a right of residence and 
will have no right to transfer the materials of the 
house to another person nor will ho have any right 
to give the house to an outsider without the permis¬ 
sion of the Thakurain Saheba. Whoever wishes to 
sell the house must do so with the permission of 
the Thakurain Saheba and he will have to pay one- 
fourth of the price for which the materials of the 
house have been sold, to the taluqdar. He will not 
he entitled to sell a pucca house in any case. Kor¬ 
ean he remove the materials to another v . ,1Ia S e - “ 
the occupier of a house abandons the lua 

heir or relative, who is living jointly with Bun, will 
he entitled to retain possession over house. In 
the absence of any heirs, such a house 
to the taluqdar by way of Nazul. If ‘J*2° 
tenant returned to the village to settle down he w»lj 
get his house back with the consent of the taluqdar 
provided the house is in existence. Then follow the 
words which are important and may be quoted in 
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upkeep and 


fi. I. R. 


bahut achcha 


words which are important 
original : 

”Aur deh haza men ck bazar 
mausumai bazar Lalganj ba yom yakshamba xta 
chaharshatnba ho ha/le men hota ' ,0 ‘- , , 

The sentence quoted above shows that a market 
known bv the oamo of Bazar Lalganj * s , held ‘ n 
this village on two days in the week, namely Sun¬ 
days and Wednesdays. The income of the bazar 
amounting to Rs. 1073-2-0 is spent partly on the 


upkeep anu supervision of the ganj and is partly 
appropriated by the taluqdar to his own use. Iiaqam 
bewai winch is appropriated by the taluqdar is 
^‘ l , d , t0 , be R ®- 219—Rs. 54 are mentioned as 
realised from Datauli and Rs. 165 from Lalgani 
The latter sum is made up of: B 

Weighing dues ... r s . m 

Rent of shops ... r s . 50 

_ , . , Total Rs. 165. 

laragraphsl and 9 of the wajib-ul-arz referred to 
above in our opinion leave no manner of doubt that 
bazar Lalganj was an integral part of village 
Datauli Lalganj which was an agricultural village 
and although it has grown in the course of time to 
be a flourishing place of trade, it cannot but bo re¬ 
garded as ft part and parcel of the entire village and 
as such governed by the customs recorded therein 
and applicable to the whole village. In coming to 
this conclusion we have not lost 6ight of the fact 
that the framers of the wajib-ul-arz which was dic¬ 
tated by the general agent of Thakurain Daryao 
Kuar, the predecessor-in-interest of the plaintiff- 
respondent, and was attested in the presence of all 
the asamis, could not possibly contemplate that tho 
conditions governing the grant of sites in the village 
abadi might at some future date have to be applied 
to a prosperous market place such as Lnlganj bazar, 
but we are constrained to hold that whether tho 
present contingency was or was not within tho con¬ 
templation of the authors of tho wajib-ul-arz, tho 
occupation of the sites in the bazar must be govern¬ 
ed by the same conditions which appertain to tho 
other abadi of tho village. This view leads us to the 
determination of the second question which has 
been raised before us, namely, whether the custom 
of non-transferability should be held to apply to 
the shops and houses constructed in bazar Lalganj 
in view of the transfers covering a period of 68years 
sinco the record of the custom in the wajib-ul-arz, 
in other words whether tho custom has been conti¬ 
nuously followed or whether there has been 
such a break in the continuity of this custom as to 
negative the existence of the custom. Before deter¬ 
mining thisquestion.it is necessary to bear in mind 
that at the time of the first regular settlement there 
were 637 inhabitants in bazar Lalganj of whom 
tbreo were agriculturists. The District Gazetteer of 
Rae Bareli (p. 191) shows that the population in 
1901 was 2685 and that it was a flourishing little 
market town and chief bazar of the district after 
Rao Bareli ; it bad a police station, a po3t-olhco, a 
cattle pound, a large primary school and ft road 
inspection bungalow. Markets wore held in the 
bazar twice a week and there was a considerable 
road borno trade in hides, oil seeds and cloth with 
Cawnpore. The road to Rae Bareli was metalled in 
1902 - 1904 , in consequence of the growing impor¬ 
tance of the place. 

Issue 4 framed by the trial Court cast the burden 
of proof upon the plaintiff, while issue 7 east ‘he 
onus upon the defendants. Tho question of onus 
however, in our opinion has little value, bavi g 
card to the fact that in addition to the wajib-ul-arz 
a considerable body of documentary evidence has 

been produced in the case by both P art '“-'\ h .° 
on the one hand the defendants baw attempted to 

show that the custom has not been 

interruption as appears from‘ b ®, ®A , 70 years 

transfers ranging over a .P*"!?®*.. 1 Sfrieintifl 


/ 
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„ transfers. We must, therefore, proceed to examine 
° the validity of these rival contentions. A custom to 
be valid must have four essential attributes. Urst, 
it must be immemorial ; secondly, it must be rea¬ 
sonable ; thirdly, it must have continued without 
interruption since its immemorial origin ; and, 
fourthly, it must be certain in respect of its nature 
generally, as well as in respect of the locality where 
it is alleged to obtain and the persons whom it is 
alleged to adect : vide Halsbury's Laws of Eng¬ 
land, Edn. 2, Yol. 10, p. 6, para. 6. Paragraph 21. 
p. 16 of the same book lays down that a custom to 
be valid must have continued without interruption 
since time immemorial. There must be long, conti- 
nuous, habitual usage. Consequently, when there 
has been interruption or disturbance of the usage, 
acquiesced in by the persons who are alleged to be 
entitled to exerciso the right, and who have not 
b either by legal or illegal means attempted to pre¬ 
vent the disturbance or interference, and tho dis¬ 
turbance or interruption has not been for a short 
time, but for many years, a strong presumption 
arises that there never was any such custom as that 
alleged at all.*’ 

In order to determine whether the transfers re¬ 
lied upon by the defendants in the present case can 
legally raise tho presumption against the continuity 
of the custom and negative its existence, we must 
closely examine these transfers as this aspect of the 
matter does not appear to have been considered by 
either of the two Courts below. (After mentioning 
various transfers from 186G to 1927 the judgment 
proceeded.) 

A glance at the above transfers will be sufficient 
to show that although the occupiers of the site9 in 
c bazar Lalganj were transferring their rights from 
time to time involving a chaDge of possession, no 
action was taken on behalf of the taluqdar to pre¬ 
vent disturbance of, and interference with, the 
alleged custom of non-transferability. It was con¬ 
ceded before tho trial Court on behalf of the plaintiff 
on 30th January 1937, that there was no objection 
to the riyaya’s mortgaging their houses and shops 
even with possession. It was also admitted (vide 
judgment of the trial Court), that the sales of houses 
and shops in bazar Lalganj and other deeds of com¬ 
plete transfer are followed by possession. Apart 
. from these admissions, it seems to us to be reason¬ 
able to presume that possession must have changed 
hands as a result of these transfers. It has been 
contended on the side of the plaintiff that there is 
nothing to bLow that these transfers wero brought 
, to his notice or that he ever acquiesced in these 
* transfers and agreed to forego his rights. Having 
regard to the fact that these transfers have ranged 
over a period of nearly 70 years, tho change of pos¬ 
session most havo followed upon these transfers. 
We cannot but hold that tho taluqdar must have 
known and must bo deemed to have known of the 
existence of these transfers and consequent ohango 
of possession. If, therefore, tho conduct of the taluq¬ 
dar during this long period was one of indiflerence 
and inaction, tho inference would be irresistible 
that the taluqdar was not prepared to enforce the 
custom against the occupiers of the houses and 
shops in bazar Lalganj. As against this evidence 
the plaintiff'8 learned counsel relies on certain judg¬ 
ments. Theso aro Exs. 5, 7, 8 and 9. 

In A.I.R. 1925 All. 718 3 a similar question arose 
aa to whether the occupiers of the sites of the houses 
in an agricultural village were entitled to sell the sites 
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of their booses. Nineteen sale deeds, both 

and unregistered, by which the residents of the 

houses, sites and materials 


3. ( f 25) 12 A. I. R. 1926 
Bafiq v. Shankar Lai. 


All. 718 : 87 I. C. 749, 


village bad sold their-- - . , 

and in virtue of which the purohasers had occupied 
the houses along with their sites, were 
The transfers not being questiODed.it was held that 
the occupiers were entitled to sell the houses as 
they stood, namely the material and the site. It 
was held in 48 All. 77* that the existence of a large 
number of sale deeds, extending over a period 01 
some 60 years, whereby tenants owning houses in 
the abadi had transferred them to strangers, without 
any objection on the part of the zamindars, was 
evidence upon which the High Court, in second 
appeal, might find the existence of a custom esta¬ 
blished. The case in 1941 0. W. N. 13285 referred 
to by learned coonsel on behalf of the plaintiff- 
respondent has no application. There the custom 
recorded in the wajib*ui-arz prohibited the transfer 
of groves. It was argued that there had been six 
transfers during the last 30 years which negatived 
the custom. The learned Judge did not consider it 
necessary to examine this question by reason of tho 
fact that some transfers took place without tho 
taluqdar taking steps to have them set aside. On 
the facts of the case, he held that some of tho 
transfers were not proved and some were shown to 
be not cases of sale at all nor was it shown that any 
sales took place with the knowledge of the taluqdar 
showing that he ever agreed to forego the rights 
under the custom. Reference has been made on 
behalf of the plaintiff-respondent to the following 
passage in Woodrofle and Ameer All's Indian 
Evidence Act, Edn. 9, 1931 at page 195 : 

“The most cogent evidence of custom is not that 
which is afforded by the expression of opinion as to 
its existence, but the examination of instances in 
which the alleged custom has been acted upon, and 
by the proof afforded by judicial or revenue records 
or private records or receipts, that the custom has 
been enforced.*' 

We think it necessary to quote two more passages, 
in continuation of the above passage, at p. 196 : 

“The evidence should be such as to prove the 
uniformity and continuity of tho usage and the 
conviction of those following it, that they are acting 
in accordance with law, and this conviction must be 
inferred from the evidence. Evideuco of acts of the 
the kind, acquiescence in those acts, their publicity, 
decisions of Courts, or even of panchayats, upholding 
suoh act9 .... will all bo admissible .... What 
the law requires before an alleged custom can re¬ 
ceive tho recognition of the Court and 60 acquire 
legal force, is satisfactory proof of usage so long and 
invariably acted upon in practice as to show that it 
has, by common consent, been submitted to as the 
established governing rule of the particular family, 
class or district or country.'* 

We shall apply the above principles in our analy¬ 
sis of the judgments which have been relied upon 
in support of the plaintiff's case. Exhibit 6 is tho 
judgment of the Munsif of Dalmau, dated 28th 
January 1881. It shows that tho taluqdar of Samar- 
paha had challenged tho validity of a sale made in 
respect of a certain shop and enclosure in bazar 
Lalganj in January 1879. The ground of the claim 
was that the shop in dispute was ono of the shops 
built by the plaintiff's ancestor and was given to 

4. (’26) 13 A. I. R. 1926 All. 43 : 88 I. 0. 752 : 48 

All. 77 : 28 A. L. J, 932, Tajammnl Husain v. 

Banwari Lai. 

5. ('42) 29 A.I.R. 1942 Oudh 120 : 198 I. C. 107 : 

1941O.W.N. 1828, Amjad Ali v. Ejaz Rasul Khan. 
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a one GaDga Din whose sons on the death nf , . * **• 

• Din deserted _the shop some 15 or 16 years afro and ask^ a ^ of » he 


Dm deserted the shop some 15 or 16 years ago and 
settled down in another bazar in the Unao District 
mat the shop had consequently lapsed to the taluq. 
dar and that Ganga Din’s sons bad collnsivelv 
cuted n - 1 — J - — » .... j 


a 


exe- 
person. On 


sale deed in favour of a third 
Issue 1. it was found as a fact that the shop in dis¬ 
pute was built by the plaintiff’s ancestor for the 
shopkeepers. This finding was quite enough to en- 
title the taluqdar to a decree. The Munsif, however 
proceeded to observe : 

I deem it expedient to also discuss Issue 2 
though the determination of Issue 1 in plaintiff’s 
favour warrants her case being decreed/* 

Issue 2 was that if Issue 1 was found in defen- 
dant s favour whether the house was built by the 
defendants or their ancestors, if so, on what condi¬ 
tions ? The Court found that all that Ganga Din 
did was to maintain the shop by periodical repairs, 
but there was nothing to show that the taluqdar 
had given up his ownership and transferred the 
same to him by any express agreement or under 
circumstances implying the transfer of ownership. 
The Court found Issue 2 in plaintiff’s favour hold¬ 
ing that there was no evidence to show that the 
shop in dispute was built by the vendors or their 
ancestors. Issue 4 was to the effect whether the 
defendants were competent to sell the shop without 
the plaintiff's permission in view of the village 
custom recorded in the wajib-ul arz. The trial Court 
expressed its opinion as follows : 

“Under these circumstances I find Issue 4 in 
plaintifi’s favour holding that in case Gangadin 
whose heirs the vendors are was the absolute owner 
of the shop which has, however, not been proved 
here even then he or his heirs the vendors accord¬ 
ing to the wajib-ul-arz whose importance and value 
on the local usage matter cannot be questioned had 
no disposing power or in other words could not 6ell 
without plaintiff’s permission whereas in the pre¬ 
sent instance the sale took place years after the 
vendors limited right to the shop having come to an 
end.” 

The suit for recovery of possession was thereupon 
decreed. This decision must be confined to its spe¬ 
cial facts. It is clearly distinguishable on the ground 
that the shop in that case was built by the plaintifi’s 
ancestor himself and was Dot built by the defen¬ 
dants who purported to make a sale of the same. 
The remarks of the Munsif in regard to the appli¬ 
cability of the custom were altogether obiter, and 
in view of his finding on Issue 1 the question of 
custom did not call for any determination at all. 
Exhibit 7 is the judgment of the Munsif of Dalmau, 
dated 23rd December 1932, in a suit by the taluqdar 
for possession of a house. In that case one Jagan- 
nath had constructed a house on a parti plot in 
bazar Lalganj. He lived in the house till his 
death and after him his widow occupied the house. 
On the latter's death, his nephew Mathura, defen¬ 
dant 1, and his grandson, Sankata, took possession 
of it. They however left the village and thereafter 
Shankar Prasad, defendant 3, took possession of the 
house and began making constructions. When he 
was stopped from doing so by the plaintiffs s ser¬ 
vants he set up a sale deed in his favour by defen¬ 
dant 2. It appeared that defendant 1 had executed 
a deed of Shankalap in favour of defendant 2 who 
made a sale deed in favour of defendant 3. The 
plaintiff alleged that defendant 1 had no authority 
to effect any transfer of the house in 6uit and sued 
for recovery of possession. In the alternative he 
prayed that in any case defendant 3 had D0 . a ° t * 
rity to make constructions on the parti land in front 


V }' tbat 0 tbe p,ainliff 1* given possession and * 
defendant 3 be ordered to demolish^hT^nstru^ 

fendftnfo^ 3111 1 d ' d DOt pQt in a PP ear ance- De- 
tu * a i°? e ?> niesie * lhe suit. The judgment 
show» that defendant 3 admitted that the plaintiff 

^Pr h nf°,T De L ° f thG baZar 8Dd J *8M“»th P WM the 
owner of the house in suit. There was a plea that 

the custom relied on by the plaintiff was no longer 

id force as from the time immemorial there had 

been transfers of the houses in the bazar without 

any objection on the part of the zamindar. The 

Court found in favour of the custom relied upon by 

the plaintiff. The judgment, however, shows that 

no sale deeds or mortgage deeds had been filed in 

the case to show that transfers had been effected in 

the village which were sufficient to disprove the 

custom of non-transferability and reliance was 

placed merely upon some oral evidence which the 

Court did not believe. Under the circumstances this 

judgment cannot carry any weight. 

Exhibit 8 is a compromise dated 30th April 1935 
in a suit of which the plaint is Ex. B-43 filed on 
14th January 1935. Defendant 1 was discharged, 
while defendant 2 who was a transferee, entered 
into a compromise with the plaintiff admitting his 
claim. The compromise no doubt Bhows that the 
plaintiff allowed defendant 2 to retain possession of 
the shop as a riyaya subject to the custom of wajib- 
ul-arz on payment of Rs. 695. Exhibit 9 is a decree 
dated 5th April 1935. 

The compromise decrees in our opinion are merer 
consensual decrees based upon consent and cannot| 
be said to have the effect of a judicial decision.! 
Eliminating from consideration the two compromise 
decrees, Exs. 8 and 9, we are left with the judg¬ 
ment in 1881 and another in 1932 which we have 
explained cannot be considered to have the effect of 
any judicial decision in favour of tbc plaintiff which 
may go to show that the plaintiff was alive to his 
rights under the custom and took active steps to 
assert and establish those rights whenever they 
were threatened by means of transfers. We do not 
think that the presumption arising from a large 
number of transfers covering a period of nearly 70 
years has been displaced by any judicial decision in 
favour of the plaintiff. We hold therefore that the 
custom of non-transferability has not been proved 
to be continuous. This being so, one of the essential 
attributes of a custom has not been satisfied in the 
present case. It was also argued on bebalf of the 
plaintiff-respondeDt that the finding of the lower 
appellate Court on the question of custom is a find¬ 
ing of fact which ought not to be disturbed in 
second appeal. It was held in L. B. 44 I. A. 147 
that the rule as to concurrent findings does not 
apply to findings as to the existence of a custom, 
since that is a matter of mixed law and fact. Their 
Lordships observed at p. 158 as follows : 

“No doubt two findings upon questions of pure 
fact must be accepted by this Board; but question:, 
of the existence of an ancient custom are &ner*ny 
questions of mixed law and fact, the Judge 
finding what were the things actually ^ 

alleged pursuance of custom and then deternumng 
whether these facts so found safisfy the requ 

ments of the law. This latter is a question of law— 

n °Th a e C pr K ent case is one in which it was the, boun- 
den duty of the plain tiff to prove not only that 

e min a a T R 1917 P C. 33 : 39 I. C. 722 : 40 
Vad 7 M : 44 i.A. 147 (P. 0 ). Paianiappa Chetty 
v. Deivasikamoney Pandara Sannadw. 


/ 
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there was a custom of non-transferability of the 
a sites in bazar LatgaDj, but it was further obligatory 
on him to show that the custom was continuous. 
Whether the custom was continuous or whether its 
continuity was broken and the custom was not en¬ 
forced by the plaintiff for a long period of time is a 
question which had to be decided from the proved 
facts in the case. This was no doubt a question of 
law. Reliance was placed on 1940 A. L. J. 650, the 
facts of which case are clearly distinguishable. 
There the two lower Courts had held that the 
plaintiffs were the owners of the site in dispute as 
zamindars, that the alleged licence granted by the 
plaintiffs to the defendants to occupy certain rooms 
as licensee was not established, that the defendants 
were in possession of the house as riyayas and there 
was a custom under which the ryots were allowed 
to sell their houses. On the side of the defendants, 
b eleven sale deeds had been produced to show that 
the custom of transfer was asserted and was recog¬ 
nized. These transfers took place in a small village 
of 200 houses with a population of about 1500 in¬ 
habitants. The transfers had been made by the 
ryots from 1901 without any objection on the part 
of the zamindars. Tho learned Judges held that 
there was no bard and fast role as to how much 
evidence would bo sufficient to prove the existence 
of a custom and the fact depended entirely upon the 
nature of the evidence as well as on the circum¬ 
stances of each case. No such question as the conti¬ 
nuity of tho custom, which is one of tho essential 
attributes of a custom, arose in that case. We are 
not prepared to hold that the question of custom in 
the present case was one of pure fact upon which 
the decision of the lower appellate Court may be 
^ said to have a binding effect. The result is that one 
of the essential elements of the custom not having 
been established, it must be held that there i3 no 
custom of tho non-transferability of the sites in 
bazar Lalganj. Tho result is that these appeals suc¬ 
ceed, tho judgments and deorees of the lower appel¬ 
late Court are set aside and those of tho trial Court 
restored with costs. 


Abdul Kabim v. u BiV. y . Bennett J J 0ndh 407 

(mould not be made by two persons who allege 
similar and connected oflencea against one or more 
persons committed in the course « «« 


G.N./R.K. 


Appeals allowed. 


7. (M0) 27 A.I.R. 1940 
I.L.R. (1940) All. 726 2 
Singh v. Net Ram. 


All. 535 : 192 I. C. 570 : 
1940 A. L. J. 650, Narain 
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Abdul Karim and another — 

Complainants — Applicants 
v. 

Nangoo and another — Accused — 

Opposite Party . 

Criminal Ref. No. 10 of 1942, Decided on 80th 
April 1942, reference made by Bess. Judge, Lucknow. 

• Criminal P. C. (1898), Ss. 200 and 4 (1) (h) 
— Joint complaint by two persons is valid — 
Examination of complainants one after another 
without delay is substantial compliance with 
Section 200. 

Although there is no provision in the Criminal 
Procedure Code that a complaint may be made by 
more than one person, there is also no provision to 
the contrary. The definition of “ complaint M in 
8 . 4 (1) (h) is silent on the point. There is nothing 
in it to suggest that it must be made by one person 
only. There is no reason why a joint oomplaint 


renca. The fact that S. 200 refers to a oomplamant 
in the singular is of no significance, because by 
virtue of S. 13, General Clauses Act, in all Central 
Acts and Regulations the words in singular include 
the plural and vice versa unless there is anything 
repugnant in the subject or context and there is 
nothing repugnant in the subject or context of S. 200 
to the application of that principle. [P 408 C 1] 
Where, upon a joint complaint of two persons, the 
complainants are examined one after another with¬ 
out any delay, there is a substantial compliance 
with the requirements of S. 200. If the complaint is 
considered as a single complaint made by two per¬ 
sons, and the word “complainants" is read for 
“complainant" in view of the provision in S. 13, 
General Clauses Act, tho examination of one com- J 
plainant cannot be considered apart from the exami¬ 
nation of the other and the provisions of S. 200 are 
literally satisfied. There is therefore no legal objec¬ 
tion to such a joint complaint and upon such a joint 
complaint it is incumbent upon the Magistrate to 
examine both complainants : (*31) 18 A. I. R. 1931 
Cal. 646, Dissent.; 43 C. W. N. 527, Expl. 

[P 408 0 1, 2] 

Cr. P. C. — 

(Ml) Chitaley, S. 200, N. 19, Pt. 1; N. 13. 

(Ml) Mitra, Page 27, N. 13a. 

• Iqbal Ali — for Applicants. 

Dijai Shankar — for Opposite Party. 

ORDER. — This is a reference by the learned 
Sessions Judge of Lucknow recommending that an 
order of acquittal passed by a Magistrate be 6et aside 9 
and the Magistrate bo directed to dispose of tho case 
on the merits. The aooused in the case were two 
men named Naugoo and Mohammad R&fiq. They 
were prosecuted on charge under S. 823 read with 
S. 109, Penal Code, on the joint complaint of Abdul 
Karim and his wife, Mt. Bashiran. Tho Magistrate 
took all the evidence in the oase and apparently 
thought that the complaint was justified, but he 

S uitted the acoused in view of a ruling given by 
outta High Court in A. I. R. 1931 Cal. 646 1 on 
the subject of a joint complaint. The Sessions Judge 
has referred to a later Calcutta ruling, 43 C. W. N. 
627. 2 In his explanation, the Magistrate has said 
that he thought he had no option but to follow the 
ruling in the first case as no other ruling to the 
contrary was brought to his notice. It was held by a 
Bench of the Calcutta High Court in the first case 
cited that a joint complaint by two persona is not 
contemplated by the Criminal Procedure Code, 
because, as is olear fromS. 200, in taking ooguizanoe 
of an offence on a complaint, a Magistrate must at 
once examine the oomplainant on oath and it ia 
obvious that if there are two or more complainants, 
it is physically impossible to fulfil the provisions of 
that section. Hence separate petitions of oomplaint 
should be filed by the persons affected. 

In the present cose Abdul Karim and his wife 
Mt. Bashiran filed a joint oomplaint and they were 
examined on it upon oath by the Magistrate, one 
after the other, the substance of the examination 
being reduoed to writing as provided by S. 200. In 

1. (*81) 18 A. I. R. 1931 Cal. 646 : 184 1,0. 1189 : 
88 Cr.L.J.83: 85 C.W.N.782,Sa9hadhar Acharjya 
v. Sir Charles Tegart. 

2 . (*89) 43 O. W. N, 527, TJzal Khan v. Purna 
Chandra. 
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the later Calcutta case there was a written complaint 
signed by two persons, but the Magistrate examined 
only one of them before issuing process. The Ses¬ 
sions Judge thought that the procedure was illegal 
and that the Magistrate should have examined both 
the complainants before issuing process. The Bench 
of the Calcutta High Court which heard the refer¬ 
ence agreed with the Bench in the earlier case that 
a written complaint signed by two persons is not 
contemplated by the Criminal’Procedure Code. But 
they observed, however, invalid it is in form, it is a 
petition of complaint. The Magistrate examined one 
of the two persons who signed the complaint and 
had then before him an allegation made orally to 
him with a view to his taking action under the Code 
of Criminal Procedure that some persons had com¬ 
mitted an offence. In other words, he had before 
him a complaint within the meaning of S. 4 (1) (h) 
Criminal P. C. On that complaint he had jurisdic¬ 
tion to issue process and therefore the Magistrate's 
order summoning the accused was not bad in law. 
It was also 6aid that if a written complaint is made 
ostensibly by two persona the Magistrate has juris¬ 
diction to examine one of them and proceed on that 
examination. Should it be necessary to proceed 
afterwards on the complaint of the second signatory, 
there is no bar to such action being taken. 

Even if I concurred in the view that there was a 
legal defect in the procedure arising either out of 
the fact that one of the complainants was not 
examined by the Magistrate immediately after he 
bad taken cognizance of the offence on the com¬ 
plaint, or out of the fact that a joint complaint by 
two persons is not contemplated by the Code, I 
should not be disposed to uphold the order of 
acquittal in the present case because there is no 
reason whatever to think that the accused were 
prejudiced by such a defect. With all respect, I 
entertain some doubt, however, as to the soundness 
of the view taken by the Calcutta High Court in 
regard to a joint complaint. Although there is no 
provision in the Code that a complaint may be made 
by more than one person, there is also, so far as I 
am aware, no provision to the contrary. The defini¬ 
tion of “complaint” in S. 4 (I) (h), Criminal P. C., 
is silent on the point. There is certainly nothing in 
it to suggest that it must be made by one person 
only. I see no reason why a joint complaint should 
not be made by two persons who allege similar and 
connected offences against one or more persons com¬ 
mitted in the course of the same occurrence. The 
fact that S. 200 refers to a “complainant” in the 
singular is. I think, of no significance. It is provided 
in S. 13, General Clauses Act, that in all Central 
Acts and Regulations, unless there is anything 
repugnant in the subject or context, words in the 
singular shall include the plural, and vice versa. 
There is nothing to my mind repugnant in the 
subject or context of S. 200 to the application of 

tb Mo P reoye?! e the argun.ent from tbo so.MlM phy¬ 
sical impossibility on which the Calcutta ® 
Court laid • “MSiSJ 

XrThr^S'S/'tthrmpiaint ^ause the 
other complainant must be examined first ails to 
appeal to my idea of common sense. na J(^ ttre 

joint complaint of two persons the eompla.nan sare 
examined one after another withont i^delaj-. there 
is in my opinion a substantial compbanco m»i th the 
requirements of the section. f the ewnplmj" 
considered as a single complaint ma 7 
sons, and if we read the f°rd “eompla nanU for 
“complainant,” as we are justified in do 0 


A. I. R. 


of the provision in S. 13, General Clauses Act, the 
examination of one complainant cannot be considered 
apart from the examination of the other and the 
provisions of S. 200 are literally satisfied. I consider 
that there is no legal objection to such a joint com¬ 
plaint, and I also consider that upon such a joint 
complaint it is incumbent upon the Magistrate to 
examine both complainants. In my judgment, the 
procedure followed in the present case upon the 
rnakiDg of the complaint was perfectly correct and 
the Magistrate should not have acquitted the accused 
on the ground that it was illegal. I accordingly) 
accept the reference and set aside the order of ac¬ 
quittal. As the case will have to be re-tried denovo, 
and the Magistrate appears to have formed an 
opinion on the merits of the case, I think it would 
be preferable for it to be tried by another Magistrate 
and I order accordingly. 

G.N./R.K. 


Reference accepted. 
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Bennett J. 

Mohammad Farooq — Plaintiff — 

Appellant 

v. 

Mt. Masjidi Begam and others — 

Defendants — Respondents. 

Second Appeal No. 289 of 1938, Decided on 27th 
April 1942, against order of Civil Judge, Lucknow, 
D/- 25th August 1938. 

(a) Transfer of Property Act (1882), S. 107— 
Suit against alleged tenant for ejectment and 
rent — Lease inadmissible as not registered — 
Defendant found not entitled to possession 
except as tenant—Plaintiff is entitled to decree 
for use and occupation on equitable ground. 

Where in a suit against an alleged tenant for 
ejectment and rent the lease is found to bo inad¬ 
missible for want of registration but the facts show 
that the defendant is not entitled to possession 
except as tenant, whether he is a tenant or tres¬ 
passer, the plaintiff is entitled to receive compensa¬ 
tion from him for his use and occupation : (’14) 1 
A.I.R. 1914 1\C. 27, Rel. on; ('37) 24 A. I. R. 1937 
Oudh 505 and 1938 O. W. N. 1080, Ref. 

II 4UJ v & J 

T. P. Act_ 

(•36) Malls, Page 570 Pt. (h). 

(•34) Mitra, Page 586, N. 566. 

(b) Transfer of Properly Act (1882), S. 107- 
Lease of house for one year—Terms of contract 
embodied in sarkhat executed by tenant alone 
—Under S. 91, Evidence Act, sarkhat alone can 
be looked to lor proof of terms of c °“ ,ract ” 
Fact that it was executed some days after lease 
was entered into is immaterial - Sarkhat do^ 
not constitute lease and need not be re e‘ s * er * 
-Suit for ejectment and rent can be based on it. 

A lease of houso property foradefinileponoJo 

Ei S3 S»».«- «> I. —$ 

1938 O.W.N. 1080, Ref. L 


h 
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The sarkhat having been executed by the tenant 
alone and not by both parties does not constitute a 
lease and since it shows that a valid lease was al¬ 
ready in existence i.e. it had been preceded by an 
oral agreement and delivery of possession some days 
previously, it cannot create a valid lease. There 
is nothing in S. 107 which would make the registra¬ 
tion of such a sarkhat compulsory and exclude it 
from evidence because it is unregistered. The sarkhat 
is admissible as showing the terms of the contract 
previously entered into by the parties, and it is the 
only evidence which is admissible to prove those 
terms. A suit for ejectment and rent can be based 
upon it, although it does not create a lease. 

CP 409 C 2] 

T. P. Act — 

(’36) Mulla, Page 581 N. “Rent Notes.” 

^ (’34) Mitra, Page 588, N. 568. 

Mahabir Prasad — for Appellant. 

Siraj Eusain for Ali Zaheer — 

for Respondents 2 to 4. 

JUDGMENT—This second civil appeal arises 
out of a suit for ejectment from two houses and 
recovery of Rs. 200 as rent in respect thereof at the 
rate of Rs. 50 per mensem for a period of four 
months. The suit was based on what is described as 
a sarkhat, Ex. 1, admittedly executed by the defen¬ 
dant on 4th July 1936. The property belonged to 
tho defendant up to 30th Juno 1936, on which date 
the plaintiff claims to have purchased it and to have 
allowed the defendant to remain in possession on an 
agreement that he would be his tenant for a period 
of one .year at the rent stated. Thedofonce was that 
tho defendant bad sold only the site, not the mato- 
c rials of tho houses; that he had agreed to take the 
site at a rent of Rs. 20 per month, with somo other 
agreement about the materials: and that there had 
been misrepresentation and fraud in regard to the 
sarkhat. Theso pleas were rejected as false by the 
Munsif, who decreed the suit, and the findings aro 
not now in dispute. They were uphold by the first 
appellate Court. In first appeal to the civil Judge, 
Lucknow, however, objection was taken for the first 
time to the validity of the lease on other grounds. 

It was contended that the sarkhat should have been 
registered, and not being registered was inadmissible 
in evidence. Consequently, the tenancy was not 
established. This contention found favour with the 
civil Judge, who allowed the appeal and dismissed 
tho suit. 

Tho principal question agitated in this second 
f* appeal is whether on the admitted facts and evidence 
a valid tenancy has been proved. It is also con¬ 
tended that in any event, as the plaintifl's title to 
the houses was fully established, ho was entitled to 
a decree for ejectment. Certain cases of this Court 
were considered by the Civil Judge. In 1937 0.W.N, 
1030* Madeley J. expressed tho opinion that a 
lease which can be validly made by oral agreement 
accompanied by delivery of possession does not 
require registration, even though its terms are re¬ 
duced to writing. Ho also relied upon tho dictum 
of their Lordships of tho Privy Counoil in 28 I. C. 
9803 that: 

“Equity will support a transaction, though clothed 

imperf ectly in legal forms, to which finality at- 

1. (’87) 24 A. I. R. 1937 Oudh 505 : 171 I. C. 84 : 
1987 O. W. N. 1030, Mt. Sajjoo v. Basdeo Prasad. 

2. (*14) 1 A. I. R. 1914 P. O. 27 : 28 I. C. 930 : 42 
Cal. 801 : 42 I. A, 1 (P, C.), Mohammad Musa v. 
Aghore Kumar Ganguli, 


Begam (Bennett J.) 
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taches, especially if it had been acted upon by the e 
parties for a long time.” . . 

Yorke J. took a rather different view in 1938 
O.W.N. 1030. 5 He pointed out that Madeley J. did 
not come to a conclusive finding on the question of 
the admissibility of such an unregistered document, 
but preferred to rest bis decision ultimately on 
equity. He relied himself on certain admissions 
made in pleadings. It was in view of the observa¬ 
tions of Yorbe J. in this case that the Civil Judge 
held that the tenancy had not been established. It 
appears to me that the present case is one which 
might be dealt with by applying rules of equity. It, 
is clear on the findings of fact, which are no longer 
disputed that the defendant is not entitled to posses- 
sion of the houses except as tenant, and that, whe¬ 
ther he is a tenant or a trespasser, the plaintiff is 
entitled to receive compensation from him for their 
use and occupation. His learned counsel conceded 
that on the findings the defendant could not resist 
a claim for possession. He only argued that as no 
tenancy had been established he could not be ejected 
as a tenant. 

I am, however, by no means satisfied that the 
tenancy was not proved. It is conceded that tho 
alleged tenancy, being for a definite period of one 
year only, could be established by proof of an oral 
agreement accompanied by delivery of possession. 
The allegation is that both the oral agreement and 
constructive delivery of possession (the defendant 
already being in *actual possession) took place on 
30th June. If this is so there was on that date a 
perfectly valid lease in existence, and it is difficult 
to understand how anything which occurred subse¬ 
quently could affect its validity. Tho only question 
is how tho oral agreement and delivery can be 
proved. In this connexion we have to consider tho 
effect of the SArkhat. Under S. 91, Evidence Act, 
when tho terms of a contract have been reduced to 
the form of a document, no evidence shall bo given 
in proof of the terms of such contract except the 
document itself. It is clear that tho terms of the 
contract were embodied in the sarkhat which was 
executed by the defendant. It was executed some) 
days after the leaso had been entered into, but this) 
is, I think, immaterial. I agreo that in view of 
S. 91 we can look only to tho sarkhat for proof of 
the terms of the contract. 

Wo have then to see whether the sarkhat must 
be excluded as inadmissible under S. 107, T. P. 
Aot, because it is not registered. Now it is quite 
clear that it does not constitute a leaso, because to 
constitute a lease it should have been executed by 
both parties. Nor does it purport to bo a lease; it 
purports to be merely an agreement by the tenant 
to hold the property for a certain period on certain 
terms. Another reason why a lease could not have 
beon created by this document is that it shows that 
a valid lease wak already in existence, that is, that 
:t had beon preceded by an oral agreement and 
delivery of possession four days previously. I oan 
see nothing in S. 107 whioh would make the regis¬ 
tration of this document compulsory and excludo it 
from evidence because it is unregistered. In my 
view, it is admissible as showing tho terms of tho 
contract previously entered into by the parties, and 
t is the only evidence whioh is admissible to prove 

T ^ ore , wa3 thoretoro no objection to 
the suit being based upon U, although it did not 

thTt te a b ° °tf 6 ' F ° r ‘ h u S ,° rettsona I o' opinion 
t hat the sui t was rightly deorecd by the Munsif 
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and that the view taken by the Civil Judge cannot 
be supported. I allow the appeal, set aside the 
decree of the Civil Judge and restore the decree of 
theMunsif with costs to the plaintiff-appellant in all 

Courts. 


A. I. B. 


G.N./R.K. 


Appeal allowed. 
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Bennett and Agarwal JJ. 

Aslifaq Mohammad Khan — 

Decree-holder — Appellant 

v. 

Mt. Nazir Banu and another — 

Judgment.debtors — Respondents . 

Exn. of decree Appeal No. 41 of 1933, Decided on 
20th April 1942, against order of District Judge, 
Lucknow, D/- 6th May 1933. 

(a) Transfer of Property Act (1882), S. 6 (dd) 
— Whether right to future maintenance is 
acquired under deed for first time or not is 
immaterial under S. 6 (dd). 

Since under S. 6 (dd) a right to future mainten¬ 
ance in whatsoever manner arising, secured or 
determined cannot be transferred, it is immaterial 
for purposes of S. 6 (dd) whether the right was 
acquired under a deed for the first timeornot: (’35) 
22 A.I.R. 1935 Mad. 815, Held no longer good law. 

(P 411 C 1] 

T. P. Act — 

(’36) Mulls, Page 61 Pt. (n). 

(’34) Mitra, Fage 49 N. 53. 

(b) Civil P. C. (1908), S. 60(1) (n)—S. 60 (1) 
(n), C. P. C. and S. 6 (dd), T. P. Act, contemplate 
personal and not heritable right to future 
maintenance. 

A right to future maintenance in order to be non- 
attacbable under S. 60 (1) (n), Civil P. C., and 
non-transferable under S. 6 (dd), T. P. Act, should 
be personal as distinguished from being heritable : 
(’36) 23 A. I. R. 1936 Oudh 76 and ('37) 24 A. I. R. 
1937 Oudh 420, Rcl. on. [P 411 C 2] 

T. P. Act — 

(’36) Mulla, Page 61 Pt. (o). 

(’34) Mitra, Page 49 N. 53. 

C. P. C._ 

(•40) Chitaley, S. 60 N. 22. 

(c) Civil P. C. (1908), Ss. 60 (1) (n) and 51 
and 0.10, R. l_Receiver can be appointed even 
in cases in which attachment cannot be made. 

A receiver can be appointed even ic ^m wh.ch 
attachment cannot be made when the Court thinks 
it just and convenient to do so. A receiver ‘berefore 
may be appointed in cases when- the right to 

future maintenance is not 20 

A.I.R. 1925 P. C. 176, Expl., and Bel. on (. 33) 20 
A.I.R. 1933 Bom. 350, Not approved. [P 412 C 1) 

C P c. — 

(*40) Chitaley, S. 51 N. 6 Pt. 8. 

(’41) Mulla, Page 218 Pt. (g). 

Mohd. Husain and Abrar Husain - 

H. Husain and Nos . 


1 and 2. 


JUDGMENT—This is a second appeal by the 
decree-holder against a judgment and^decree p ~sed 
by the District Judge of Lucknow u P^ ld,D « lhe 
judgment and decree passed by the civil Judge o 


Mohanlalganj. One Raja Shabban Ali Khan, taluq. 

AhmL^rv^ 101 leaT j, n * tW0 50113 Kaj* Saivid fl 
A * ? haD a u d Saiyid Qamar Khan. 
There was a dispute between the two brothers and 

i* T? 3 f efer L red an agreement dated 10th January 
1916, to the arbitration of Mr. Jopling, Deputy 
Commissioner of Lucknow, and the Uluqdare of 
Jehangirabad and Malihabad. The arbitrators were 
given powers to decide about the property left by 
the taluqdar Raja Shabban Ali Khan and also to 
decide about the maintenance of Saiyid Qamar Ali 
Khan. The arbitrators made an award on 14th 
February 1916. The entire property left by Shabban 
Ali Khan was given to Raja Ahmad Ali Khan with 
the exception of a very small portion which was 
awarded to Saiyid Qamar Ali Khan. Raja Ahmad 
Ali Khan was also directed to pay Rs. 1245-5-0 per 
annum to Saiyid Qamar Ali Khan and a mainten- 
ance allowance of Rs. 200 a month. It was also / 
provided that Saiyid Qamar Ali Khan would not be 
entitled to transfer the annuity of Rs. 3645-5-0 
(Rs. 1245 5-0 plus Rs. 2400 maintenance allowance) 
to anybody except Raja Ahmad Ali Khan or his 
successors. This award was made a decree of Court. 
On 30th January 1917, Qamar Ali Khan executed 
a deed of hiba bil ewaz (gift for consideration) under 
which he transferred the property which he had got 
under the award to Raja Abmad Ali Khan in consi¬ 
deration of a monthly allowance of Rs. 171-4-9. It 
was provided in this deed that Qamar Ali Khan 
would not be entitled to transfer this allowance to 
anybody except Raja Ahmad Ali Khan and his 
successors. 

On 26th February 1929, one Sheikh Ha9bim Ali 
obtained a decree against Qamar Ali Khan. Hashim 
Ali subsequently transferred the decree to Shah - 
Mohammad Khan. On 17th April 1936, Shah 
Mohammad Khan applied for the execution of tbo 
decree against Mt. Nazir Bano Begam widow, and 
Mt. Nurussubah Begam, daughter of Saiyid Qamar 
Ali Khan who had since died. It was stated that the 
judgment-debtors got Rs. 171-4-9 by way of monthly 
allowance from Raja Saiyid Ahmad Ali Khan, 
taluqdar of Salimpur estate parganna and tahsil 
Mohanlalganj district Lucknow, by virtue of a deed 
of gift dated 30th January 1917, executed by Qamar 
Ali Khan, deceased, in favour of the Raja Sahib 
aforesaid and it was prayed that those very rights 
of the judgment-debtors in respect of the monthly 
guzara be attached under O. 21, R. 46, Civil P. C., 
and a receiver be appointed under O. 40, R. 1, Civil 
P C. The judgment-debtors preferred an objection 
that according to the law as laid down in the 
Transfer of Property Act, the guzara of the appn- H 
cants could not be transferred hence it was not 
attachable and no receiver could be appointed in 

re ^The‘ learned civil Judge allowed the objection 

with costs and his judgment was confirmed in appea 

by the learned District Jndge. The present appel¬ 
lant is the son of Shah Mohammad Khan wbo h^ 

since died. It is contended in appeal that the right 
of the judgment-debtors to get a monthly allowance 
of Rs. 171-4-9 could be attached in eiecntmn ot ms 
decree and a receiver oo-Id J. .apt™££»d£ 
that amount and pay it o him. It eo a 

behalf of the respondents that the r ng 


ssttsssf -kars— 

be liable to attachment or sale ana c . \ j 
a right to future maintenance. Section 6. T. P. Act, 
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provides that property of any kind may be transfer¬ 
red except as otherwise provided. Clause (dd) of the 
5 ftid section lays down that a right to future main¬ 
tenance in whatsoever manner arising, secured or 
determined, cannot be transferred. It is said on be¬ 
half of the decree-holder that the words ‘ right to 
future maintenance* used in both enactments mean 
a personal as distinguished from a heritable right, 
and as under the hiba-bil-ewaz heritable rights were 
given to Qamar All Khan, so the judgment.debtors* 
right to get a monthly allowance can be attached. 

It is also contended on behalf of the decree holder 
that as the judgment-debtors acquired a right to get 
a monthly allowance under a deed of hiba bil-ewaz, 
so the right is attachable. The latter contention is 
based on A. I. K. 1935 Mad. 8151 and other rulings. 
It was held in the authority quoted above that when 
the right of maintenance has been commuted it is 
protected from attachment under S. 60 (l)(n). Civil 
P. C., only if the right had first existed indepen¬ 
dently of a contract that is, if it is a right derived 
from the personal law and personal relationship of 
the parties; but where the right is created for the 
first time by contract it is always alienable and sub¬ 
ject to attachment. Section 6, cl. (dd) provides that 
a right to future maintenance in whatsoever man¬ 
ner arising, secured or determined, cannot be trans¬ 
ferred. We are therefore of opinion that it is 
immaterial whether a right is acquired under a 
deed for the first time or not. This clause (dd) was 
added by Act 20 of 1929 and therefore the rulings 
which do not deal with this sub-clauseare no longer 
good law. This clause has not been dealt with in 
A. I. R. 1935 Mad. 8151 above referred to. But the 
first contention of the decree-bolder appears to have 
force. The learned counsel for the appellant has 
disputed that the right of the judgment-debtors is 
one to get maintenance but he has argued that even 
if it is, it is not exempt from attachment as it is not 
a personal right. The following observation was 
made in 1935 0. W. N. 11342 ; 

"It is further argued that the property is not 
liable to attachment under & 60 (1) (n), Civil P. C., 
as being' ‘a right to future maintenance.* Reference 
is also made to the new cl. (dd) of S. 6, T. P. Act, 
which lays down that ‘ a right to future mainten¬ 
ance* in whatsoever manner arising, secured or 
determined, cannot be transferred. It appears to us 
that the right to faturo maintenance as contemplat¬ 
ed by the Legislature in both these enactments 
meant a personal right for the maintenance or per¬ 
sonal enjoyment of the grantee. This seems to be 
the view taken by the authorities cited before as 
and we think that the expression would not cover a 
heritable interest in land suoh as was granted in 
the present case.*' 

and the case reported in 24 O. C. 250* was relied 
on. It is admitted in this case that the right of 
Qamar Ali Khan which he acquired under the deed 
of hiba-bil-ewaz is a heritable one. We think that the 
learned Judges by tho words ‘personal right’ in this 
case meant a right restricted to the grantee and one 
which is not heritable. It has been argued by the 
learned counsel for the respondents that a personal 
right means a right which is not oharged on any 

1. (’35) 22 A. I. R. 1935 Mad. 815 : 158 I. C. 170 : 

69 M. L. J. 264, Sivaji Govinda Rao Mohitay v, 

N. N. C. T. C. V. Firm. 

2. (*86) 23 A. I. R. 1936 Oudh 76 : 158 I. 0. 710 : 

1935 O. W. N. 1184, Mt, Bhagwati v. Raghubar 

Dayal. 

3. (*21) 8 A. I, R. 1921 Oudh 164 : 63 I. O. 861 : 

24 0. C. 250, Madan Lai v. Lai Ambika Bakhsh. 
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property. We see no reason to accept this conten¬ 
tion. The case reported in 1935 O. W.N. 1134 was 
followed in 1937 O. W. N. 188.4 It was argued in 
the latter case that the plaintiffs in it had no inte¬ 
rest in the land, but that argument was not accep¬ 
ted and reference was made to 24 O. C. 250 s relied 
on in 1935 O. W. N. 1134 1 2 and it was observed that 
the word 'interest* did not appear in the rule laid 
down in that case. The rule laid down there was that 
the right of maintenance contemplated by the sec¬ 
tion is the right of a particular individual to be 
maintained. It is purely a personal right and an 
annuity conferred by a will stands on an entirely 
different footing. The case of a decree-holder is still 
stronger where the allowance is not personal but 
heritable. Reliance is placed on the following 
words in the concluding portion of the above quoted 
observation in 1935 O. W. N. 1134.2 "The expres¬ 
sion would not cover a heritable interest in land 
such as was granted in the present case.” These 
words do not mean that the maintenance in order 
to be attachable Bhould bo charged on some property. 
In that case the property was given in lieu of main¬ 
tenance and so the grantee had an interest in the 
land. We think that neither 1935 O. W. N. 1134 2 * 
nor 1937 0. W. N. 188* is based on the main¬ 
tenance holder having a charge of his maintenance 
on any immovable property. They both held that 
a right to future maintenance in order to be non 
attachable and non-transferable should bo personal 
as distinguished from being heritable. We are 
therefore of opinion that the right of Qamar Ali 
Khan, being heritable, is not exempt from attach¬ 
ment. Even if the right of the judgment-debtors is 
not attachable we think a receiver can bo appointed 
over it. It was held by their Lordships of the Privy 
Council in 52.1. A. 262 6 that the appellant’s interest 
was a right to future maintenance and therefore 
could not be attached and sold, but that a receiver 
should be appointed to realize the rents and profits 
with directions to pay thereout a 6uffioient and 
adequate sum for the maintenance of the appellant 
and his family and apply the balance, if any, to tho 
liquidation of the decree. In that case the Subordi¬ 
nate Judge had held that tho appellant’s interest 
was a rightto future maintenance within tho moan¬ 
ing of S. 60, sub-clause (1) (n), Civil P. C., but the 
High Court wa9 of opinion that the interest of the 
appellant in the villages was not covered by the 
expression 'rightto future maintenance' whioh they 
thought contemplated a baro right of maintenance 
and nothing more. Their Lordships wore of opinion 
that the right of maintenance was in point of law 
not attachable and not saleable, but that did not 
preclude an application for the appointment of a 
receiver. 

This Privy Council case was referred to in 67 
Bom. 507.° It was held in that case that an order 
for the appointment of a receiver to colleot future 
maintenance and to pay the amount or part of it to 
the creditor is an order for attachment by way of 
equitable execution and the Court cannot direct 
suoh an execution against proporty not liable to 
attachment at law. We think that tlio view taken 


4. ('37) 24 A. I. R. 1937 Oudh 420 : 167 I. C. 62 • 
1937 O. W. N. 188 : 13 Luok. 86, Sharif Ahmad 
v. H. Hunter. 

5. (’26) 12 A. I. R. 1925 P. C. 176 : 87 I. O. 295 • 
47 Ali. 385: 62 I. A. 262 (P.O.), Rajendra Narain 
Singh v. Mt. Sundar Bibi. 

6 . ('83) 20 A. I. R. 1933 Bom. 350 : 146 I. 0 340' 
*’ Bom. 507 : 35 Bom. L. R. 615, Seoretary of 

v. Baisome. 
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a by the Bombay High Court is against that taken by 
their Lordships of the Privy Council in the above 
quoted case. It was observed in the Bombay case 
by the learned Chief Justice that the view of the 
Privy Council was based on the finding of the High 
Court that the right in question was not a right to 
future maintenance. With the greatest respect to 
the learned Judges of the Bombay High Conrt we 
think that their Lordships of the Privy Council 
meant to give a remedy by the appointment of a 
receiver in cases where the right to maintenance is 
not attachable. The learned Chief Justice further 
observed that their Lordships of the Privy Council 
observed in the very opening part of their judgment 
that they were of opinion that the conclusion 
reached by the High Court by their judgment of 
2nd May 1921, was correct, but their Lordships 
agreed with the conclusions of the High Court only 
b in regard to the order appointing a receiver. Their 
Lordships expressly say that they did not agree with 
the High Court on the subject of the actual legal 
position of the right of maintenance conferred upon 
the judgment-debtor. Then they observed that they 
were of opinion that the right of maintenance was 
in point of law not attachable and not saleable and 
further observed: 

“The proper remedy lies, in a fit case, in the 
appointment of a receiver for realising rents and 
profits of the property, paying out of the same a 
sufficient and adequate sum for the maintenance of 
the judgment-debtor and his family and applying 
the balance, if any, to the liquidation of the judg¬ 
ment-debtor’s debts.** 

After considering this Privy Council case we are 
of opinion that their Lordships did not lay down 
c that a receiver can be appointed only when the pro¬ 
perty is attachable, but that they clearly held that 
where the property is not attachable a receiver can 
be appointed in proper cnse3. This view findssupport 
from S. 51, Civil P. C. It lays down that the Court 
may on the application of the decree-holder order 
execution of the decree: (b) by attachment and sale 
or by sale without attachment, of any property, (d) 
by appointing a receiver. 

It clearly shows that a receiver can be appointed 
even in cases in which attachment cannot be made. 
It is argued that the effect of appointing a receiver 
over property which is not attachable would be 
virtually to override the provisions of law making 
the property unnttacbttble. but the Court has always 
discretion apd a receiver can only be appointed 
when the Court thinks it just and convenient In 
d the present case we think that a receiver should be 
appointed. The judgment-debtors are entitledI to>get 
Its. 3G45 5 0 annually from the estate and tb "° 
will be nothing inequitable if this monthly “ ilo ' vance 
is applied to pay ofl their predecessor s-.n-t.le debt 
We allow the appeal with costs mall the Courts, set 
aside the decrees of the Courts below and order 
that the right of the judgment-dcb ors to get a 
monthly allowance of Its. 171-4-9 be at ^ 
receiver be appointed to realize the - , 

pay it to the decree-holder till the decree is satisfied. 


G.N./R.K. 


Appeal allowed. 
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Bennett and Ghulam Hasan JJ. 

Raj Raj Bahadur Singh — Plaintiff 

— Appellant 

v. 

Shatranjai Singh alias Bhanwar Lalji 
— Defendant — Respondent . 

First Appeal No. 53 of 1940, Decided on 27th 
April 1942, against decree of Hamilton J. ( Reported 
in (*40) 27 A.I.R.1940 Oudh 184. 

(a) Court-fees Act (1870), S. 17 — Claim to 
various properties left by A based on primogeni¬ 
ture sanad—There is in a sense one main cause 
of action — Possibility that A's title to all pro¬ 
perties may not have been same or fact that 
plaintiff has put alternative pleas in respect of 
some properties does not warrant view that 
separate and distinct causes of action have been 
joined. 

Where the plaintiff’s main case is that ho i3 enti¬ 
tled under a primogeniture eanad to the various 
properties left by A, there is in a sense one main 
cause of action in respect of all the properties and 
the possibility that A's title may not have been the 
same in respect of all the properties or the fact that 
the plaintiff has put forward alternative pleas in 
respect of some properties does not warrant the 
view that separate and distinct causes of action have 
been joined in the suit. If some pleas are based on 
different causes of action it cannot be said that they 
are separate and distinct from the main cause. 

[P 413 Cl] 

(b) Court-fees Act (1870), S. 17 — Claims for 
possession and mesne profits are based on same 
cause of action—Separate court-fee under S. 17 
cannot be charged on claim for mesne profits. 

The claims for possession and mesne profits arc 
based on the same cause of action and therefore in 
a 6uit for possession and mesne profits separate 
court-fee cannot be charged under S. 17 on the 
claim for mesne profits as if a separate suit had 
been instituted for them: (’39) 26 A. I. R. 1939 All. 
52; (*40) 27 A.I.R. 1940 All. 524 and (*42) 29 A.I.R. 
1942 I>esh 9, Rel. on ; (’42) 29 A.I.R. 1942 Cal 40 
Not approved. 413 C 2] 

Mahabir Pershad and S. N. Bajpax — 

for Appellaht. 

B, P. Misra , M. Wasxm and Ali Hasan — 

for Respondent. 

ORDER.—A court-fee of Rs. 6740 has been paid 
on the memorandum of appeal in this case and the 
Chief Inspector of Stamps has reported that tnere 
is a deficiency of Rs. 3260. The property claim*m 
the suit was detailed in four schedules, B, O, u wm* 
E, and there was also a claim for mesne^ profit.. 
The Chief Inspector was of opinion that t 
was based on separate and distinct cau=ej> f 
in respect of the various properties and thereiore 
falls within the purview of S. 17, Court- 
Part 1 of which reads : 

-In any suit in which two S^thT^n^ 
distinct causes of action areIblewith the 
memorandum oUppMl sba» ^ th b Kh g jch the plaints 
aggregate amount of the fees n cfaa b(e under 

SfSufEt '“ p “‘ 

of each such cause of action. 
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The Chief Inspector has therefore taken the valua¬ 
tion of the property in each schedule and calculated 
that court fee is due in re3pect of each as follows : 

Schedule B ... Rs. 32*52-8-0. 

Schedule C ... Rs. 3290-0-0. 

Schedule D ... Rs. 1692-8-0. 

Schedule E ... Rs. 702-8-0. 

Mesne profits ... Rs. 2377-8-0. 

The total comes to Rs. 11,815, but as the maxi¬ 
mum court-lee now payable on a memorandum of 
the appeal is Rs. 10,000 he claims on behalf of the 
state only the differences between this amount and 
the amount paid. The plaint shows that the appel¬ 
lant claimed this property as the entire estate left 
by Raj Gobardhan Singh, who died on 8th March 
1906. This property, he alleged, was inherited by 
the three widows of Raj Gobardhan Singh, the last 
of whom died on 15th May 1925. The defendant is 
the son of Raj Gobardhan Singh’s daughter. He 
claims the property under a will of Raj Gobardhan 
Singh. By this will the latter left most of his pro¬ 
perty to tho defendant. A life interest in ten villages, 
however, the property comprised in Sch. D, was left 
to a reversioner named Raj Bachan Singh who died 
on 8th July, 1935. It is to bo noted that all these 
ten villages are included also in other schedules 
some in Sch. B and some in Sch. C. The appellant 
disputes the validity of this will, but contends that 
even if it is valid he is entitled to these ten villages 
on the death of Raj Bachan Singh, as the nearest 
reversioner of Raj Gobardhan Singh. It was in view 
of this alternative plea in regard to the property in 
Sch. D that he stated in para. 15 of tho plaint that 
tho cause of action accrued on the death of the last 
widow on 15th May 1925, and also on the death of 
Raj Bachan Singh on 8th July 1935. Apart from 
this alternative plea he claimed the whole property 
“under the provisions of the Oudh Estates Act, the 
sanad, the Hindu law and the custom as tho only 
and the nearest reversioner alive/ 9 the cause of 
action accruing on the death of the last widow. 
Property in other schedules was distinguished in 
this way. Schedule B consisted of 32 villages in two 
taluqas. In these Raj Gobardhan Singh had full 
proprietary interest. Schedule O consisted of 31 
villages in two other taluqas and in respect of this 
property the appellant alleged that Raj Gobardhan 
Singh had only a life estate under a will; conse¬ 
quently he could not dispose of it by will, and 
though the appollant speaks of it as being inherited 
by the widows with the other property he also 
alleges that thoir possession was without title. Sche¬ 
dule E consists of two houses; these were not inclu- 
l ded in Raj Gobardhan Singh’s will. 

Most of the property was olaimed primarily by 
the appellant under a primogeniture sanad. The 
two houses, he alleged, followed the taluqdari pro- 
porty. We do not think that the possibility that Raj 
Gobardhan Singh's title may not have been the 
same in respect of all tho property, or the f&ot that 
the appellant has put forward alternative picas in 
respect of some properties warrants the view that 
separate and distinct causes of action were joined in 
suit. Tho appellant’s main case was that he was 
entitled to &U this property under the primogeniture 
[sanad; that is there is in a sense one main cause of 
action in respect of all the property; if some pleas 
are based on different causes of action, it cannot bo 
said that they are separate and dlstinot from the 
main cause. On the contrary they are closely con¬ 
nected with it. We do npt therefore think that the 
lOhief Inspector is right in suggesting thatasepa- 
|rate fee is chargeable on eaoh of the various proper- 
wee, Nor do w.e agree with him as regards mesne 


profits. It is true that in A. I. R. 1942 Cal, 401 a 
learned single Judge of the Calcutta High Court 
held that a claim for mesne profits would not be 
barred if such a claim was not included in a previ¬ 
ous suit for possession, and that the claims for pos¬ 
session and mesne profits are not based on the same 
cause of action, but this view is not generally ac¬ 
cepted. The contrary view was taken by a learned 
Judge of the Allahabad High Court in A. I. R. 1939 
All. 52 2 and was upheld by a Bench on a Letters 
Patent appeal A. I. R. 1940 Ail. 524.* The Court of 
the Judicial Commissioner, Peshawar, came to the 
same conclusion in A. 1. R. 1942 Pesh. 9.4 We are 
of opinion that this is the correct view. It follows 
that separate court-fee cannot be charged under 
S. 17 on the claim for mesne profits, as if a sepa¬ 
rate suit bad been instituted for them. For these 
reasons we are unable to accept the Chief Inspec¬ 
tor’s report and we hold that the court-fee paid by 
the appellant is sufficient. 

G.N./R.K. Or der accordingly . 

1 . (' 42 ) 29 A.I.R. 1942 Cal. 40 : 45 C. W. N. 996, 
Sris Chandra Nandy v. Joyramdanga Coal Con¬ 
cern, Ltd., Calcutta. 

2. (’39) 26 A.I.R. 1939 All. 52: 180 I.C. 356: 1938 
A.L.J. 997, Tayyab Hasan v. Saghir Hasan. 

3. (’40) 27 A.I.R. 1940 All. 524 : 192 I. C. 677 : 
I.L.li. (1940) All. 781 : 1940 A. L. J. 727, Saghir 
Hasan v. Tayyab Hasan. 

4. (’42) 29 A.I.R. 1942 Pesh. 9 : 198 I. C. 803, 
Mohammad Yunas Fazal Mohammad v. Mt. 
Jahan Sultan. 
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Bennett and Ghulam Hasan JJ. 

Shyam Lai — Defendant — Appellant 

v. 

Mustafa Husain , Plaintiff and others , 
Defendants — Respondents . 

Misc. Appeal No. 118 of 1938, Decided on 4th 
May 1942, against order of Dist. Judge, Barabanki, 
D/- 22nd July 1938. 

(a) U. P. Encumbered Estates Act (25 of 
1934), Ss. 9 (5) and 7 — Joint debt — Some of 
debtors applying under Act — Only Special 
Judge can determine separate liability of appli¬ 
cants and non-applicants—S. 7 bars suit against 
non-applicants in regular Courts until their 
liability is determined under Act. 

Seotion 9 (5) contemplates that in the case of 
joint debts whore some of the debtors have applied 
and some of the debtors have not applied under the 
Aot their separate liability shall be determined 
only by the Special Judge, the jurisdiction of the 
regular Courts being in abeyance pending tho pro¬ 
ceedings before the Special Judge. The liability so 
determined by the Special Judge takes the place of 
their previous joint and several liability. The pro¬ 
ceedings in respeot of the debt to whioh the land¬ 
lord is subject reforrod to in S. 7 (1) (a) and (b) 
cannot be said to be limited to proceedings against 
the landlord, particularly having regard to the 
provisions of S. 9 (5). Section 7 bars the initiation 
or continuation of proceedings in the regular Courts 
against non-applicants in respect of a debt for whioh 
the applicant or applicants under the Aot are also 
liable, the bar remaining effeotivo in the oaae of 
noa-applicants until thoir sepftrate liability has boon 
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0 : J’ 42) 29 A I R - 1942 Oudh 248 and 

(’42) 29 A.I.R. 1942 Oudh 254, Rel. on. 

[P 414 C 1, 2] 

(b) U. P. Encumbered Estates Act (25 of 
1934), Ss. 7 ( 1 ) (b) and 4—Some of joint debtors 
applying under Act—Order under S.4 passed— 

Subsequent suit against non-applicants filed in 
regular Court must be deemed to be pending 
under S. 7 (1) (b) at date of order—Suit should 
only be stayed and not dismissed. 

A suit filed after the passing of an order under 
S. 4 on the application of some of the joint debtors 
against the non-applicants in the regular Court 
must under S. 7 (1) (b) be deemed to be a proceeding 
pending at the date of that order and consequently 
the suit should be stayed and not dismissed. 

[P 414 C 2] 

Mohammad Hafee 2 — for Appellant. 

Hyder Husain — for Respondent 1. 

JUDGMENT-This is a miscellaneous appeal 

against an order passed by the learned District 
Judge of Bara Banki. It appears that a suit was 
brought under S. 103 (2), Oudh Rent Act, against a 
large number of pukhtadars. Two of them applied 
for stay of proceedings on the ground that they 
were already applicants under the Encumbered 
Estates Act. Upon this the plaintiff applied to 
withdraw the suit against them. The Assistant 
Collector rejected this application. He was of opi¬ 
nion that as two of the defendants had applied 
under the Encumbered Estates Act prior to the 
institution of the suit, the suit should not have 
been instituted at all, and he accordingly dismissed 
it. In appeal the learned District Judge thought that 
the plaintiff was not precluded by the provisions of 
the Encumbered Estates Act from recovering the 
rent from other defendants, being non-applicants 
under the Encumbered Estates Act who were also 
jointly and severally liable for the rent with the 
applicants under the Act. He accordingly allowed 
the appeal and remanded the suit to the lower 
Court for disposal according to law against those 
defendants who were not applicants under the 
Encumbered Estates Act. ,. 

The view which has recently been taken by this 
Court in somewhat similar circumstances is in 
accord with that of the Assistant Collector. The 
cases referred to are 1942 O.A. 46* and 1942 O.A. 

60 2 In both these cases the question under consi- 
deration was whether in execution of a decree pro¬ 
perty belonging to persons who were not applicants 
under the Encumbered Estates Act could be pro- 
ceedcd against, when other joint judgment-debtors 
were applicants under the Act. In both cases, the 
Question was answered in the negative, and we 
think the answer is equally applicable to suits in- 

in respect of a debt with applicants^ It “ nn0 ‘ 
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lity. We think too that S. 7, Encumbered Estates 
Act, is a bar to the initiation or continuation of 
proceedings in the regular Courts against non-appli. 
cants in respect of a debt for which the applicant 
or applicants under the Act are also liable. Clause(b) 
of sub-s. (1) of S. 7, Encumbered Estates Act, pro¬ 
vides that when the Collector has passed an order 
under S. 6 :— 

“No fresh suit or other proceedings other than an 
appeal, review or revision against a decree or order, 
or a process for ejectment for arrears of rent shall, 
except as hereinafter provided, be instituted in any 
civil or revenue Court in the United Provinces in 
respect of any debts incurred before the passing of 
the said order, but if for any reason whatsoever 
such a suit or proceeding has been instituted, it 
should be deemed to be a proceeding pending at the 
date of the said order within the meaning of cl. (a)." 

Where the debt is a joint debt of applicants and 
non-applicants we think that this provision clearly 
bars the continuation of separate proceedings in 
the regular Courts when proceedings in respect of 
any debt to which the landlord is subject are already 
before a Special Judge under the Encumbered 
Estates Act, the bar remaining effective in the case 
of non-applicants until their separate liability has 
been determined. It has been argued that the pro- 
ceedings in respect of the debt to which the land¬ 
lord is subject referred to in els. (a) and (b) of this 
sub section are limited to proceedings against the 
landlord, but we see no reason to read the provision 
in this restricted sense, particularly having regard 
to the provisions of sub-8. (5) of S. 9 of the Act 
which, as we have said, of themselves suggest that 
only the Special Judge has initially jurisdiction to 
deal with the debt, the jurisdiction of the regular 
Courts being in abeyance pending the proceedings 
before the Special Judge. 

Only in one respect do we differ from the trial 
Court. The Assistant Collector dismissed the suit, 
but although the suit was instituted after the pas¬ 
sing of the order under S. 4, Encumbered Estates 
Act, we think it must under cl. (b) be deemed to bo 
a proceeding pending at the date of that order, and 
consequently the suit should only have been stayed 
and not dismissed. We accordingly allow this appeal, 
set aside the order of the District Judge and restore 
the order of the Assistant Collector, with this modi¬ 
fication only that the suit in his Court will be 
stayed and not dismissed with costs. The appellants 
are entitled to their costs in this Court and in the 
Court of the District Judge. 

G.N./R.K. Appeal allowed . 
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1942 Oudh 248 : 199 I. C. 116 : 
• 1942 O.A. 46, Har Charan Lai 


1. (*42) 29 A.I.R. 

1942 O.W.N. 78 

/•S h 29 N A d IB. 1942 Oudh 254 : 198 I.C 845 : 
i 942 O.W.N: 104 : 1942 O.A. 60, Jagd.sh Prasad 
V. Mt. Bran Kunwar. 
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Bennett and Madeley JJ. 
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Appeal No. 26 of 1938. Decided on6th May 1942 
against order of Thomas J-. D /- 13tu April 
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• The entry in the wajib-ul-arz prohibiting resi- 
' dent or non-resident from building “makan jadeed" 
on “uftada" land without the zaraindar’s permis¬ 
sion, ran as follows : “Arazi uftada men kisi 
bashinda wa ghair bashinda ko bila ijazat hamare 
makan jadeed banane ka ikhtiyar nahin hai." 

Held that the words “makan jadeed 1 * meant 
putting up a new house and not reparing or rebuild¬ 
ing the old house. Both resident and non-resident 
were required to take permission for building a new 
house. The word “uftada 1 * meant vacant land but 
could not be said to include land house over which 
bad been swept away by flood. Consequently when 
the tenant's house had been swept away by the floods 
or had fallen down during rains no permission of 
the zamindar was necessary to rebuild the house. 

[P415C2J 

, (b) Oudh Courts Act (4 of 1925), S. 12 (2) — 

Appeal under S. 12 (2) — Point that second 
appellate Court interfered with decision of fact 
by lower Courts not taken in grounds of appeal 
— It cannot be allowed to be raised. 

In an appeal under S. 12 (2) the point that the 
second appellate Court bad interfered with the de¬ 
cision of fact by the lower Courts cannot be allow¬ 
ed to be raised when it was not taken in the 
grounds of appeal. [P 416 C 1] 

C. P. C. — 

(*40)Chitaley Ss. 100 101,!N. 55, Pt. 2. 

(c) Wajib-ul-arz — Misinterpretation of, by 
lower Courts — Second appellate Court can 
interfere. 

The second appellate Court can interfere with 
the decision of the lower Courts on the construction 
c of wajib-ul-arz when they have misinterpreted the 
document and have misdirected themselves. 

(P 416 C 1] 

(d) Wajib-ul-arz — Construction — Wajib- 
ul-arz is not law but record of custom—Rules 
of interpretation of statute do not apply. 

A wajib-ul-arz is not law but merely a record of 
custom and henoe the rules of the interpretation of 
statutes cannot bo applied in construing it. 

[P 416 C 1] 

Mohd. Ayub — for Appellants. 

R. N , Sinha — for Respondents 1 and 2 . 

c — Tk *ifl is an a PP«Al under 

S. 12 (2), Oudh Courts Act. The plaintiffs are the 
owners of 12 annas patti in Alamnagar, Sitapur. 
Tho plots are 11 and 19A whioh are situated in 
d the plaintiffs* patti. Originally, the land bad been 
given to tho defendants to build a house. Tho 
defendants constructed a "kachcha** thatched house 
on a portion of the plots. In September 1932 the 
house was swept away by floods and the land be- 
caine, according to the plaintiffs, vacant or “uftada 1 * 
land. Tho plaintiffs* case is that the defendants 
could not, after it had become ''uftada’', rebuild 
the house without the permission of the zamindar 
On 19th September 1932, the plaintiffs served a 
notice on the defendants asking them not to build 
on the land but to vacate the land. Notwithstand¬ 
ing suoh notice, however, the defendants have built 
the house again. The relief claimed was for pos- 
session of the portion built upon. The defence was 
that 25 years ago the defendants had been giveu 
the land on a rent of Rs. 2 por annum under an 
agreement to build a house and that there wa 3 no 
Hood in September 1932 and the house did not fall 
aown in 1932, and it was not reconstructed bat only 
tepaiiea were made. Then in the alternative it was 


pleaded that even if the house did fall down, the e 
plaintiffs had no right to claim possession as it was 
not a new house. 

The trial Court held that the defendants 1 house 
fell down and was completely swept away in 1932, 
and secondly that the land became 'uftada 1 within 
the meaning of the wajib-ul-arz when the house was 
swept away by floods, and consequently the tenant 
must take previous permission from the zamindar 
before building. An appeal was filed by the defen¬ 
dants and the Court of first appeal held that the 
existence of the agreement set up by the defendants 
is false and not established. The thatched house 
of the defendants had been completely swept away 
and the land became vacant. The Court of first 
appeal agreed with the construction put upon the 
“wajib-ul-arz'* by the trial Court. A second appeal 
was filed aad was decided by the Hon'ble Chief 
Judge. The Hon’ble Chief Judge quotes the “wajib- t 
ul-arz : ’* 

"Arazi uftada men kisi bashinda tea ghair 
bashinda ko bila ijazat hamare makan jadeed 
banane ka ikhtiyar nakin hai .'* 

The Munsif and the Civil Judge both held that 
“uftada" meant notonly land which had never been 
built upon but included land which became vacant 
subsequently. Tho case relied upon by the Munsif 
in which a judgment was passed by the Additional 
District Judge of Sitapur, related to abandonment. 

In the present case there was no question of abandon¬ 
ment. The Hon'ble Chief Judge in his final passage 
6ays : 

"A case like the present one was never contem¬ 
plated by the persons whodictated the‘wajib-ul-arz*. 
Where a house falls down in floods or during the 
rainy season and the tenant rebuilds it, in my opinion g 
euoh a fact does not give the zamindar a right to 
sue for ejeotment. If the site had been abandoned 
I have no doubt it would have reverted to the 
zamindar. If 1 put a contrary construction on tho 
wajib-ul-arz, as I have been asked to do by the 
learned counsel for the respondents, it will mean a 
great hardship on the poor tenants. The words' 

makan jadeed", in my opinion, mean putting upa 1 
new bouse and not repairing or rebuilding the old! 
house. It is true that the word 'uftada 1 means vacant 
land but taking the para of the wajib-ul-arz as a 
whole, I am of opinion that such an eventuality as' 
the present one was never contemplated by the! 
framers of the wajib-nl-arz. It was pointed out] 
by the learned counsel for the respondents that 
bashinda that is resident,‘wa ghair bashinda* that 
is non-res^ent both had to take the permission of v 
the landlord before building, but in my opinion it 
means that they had to take permission for building 
makan jadeed 1 that is a new house. The house 
whioh the defendants have built in my opinion is 
no. a makan jadeed*, but they have built the old 
house on the old foundation.*' 

Appellants’ learned counsel attaoks this by saying 
first of all that the Hon’ble Chief Judge has inter- 
teed without jurisdiction, because the question 
whether a custom is established or not is a question 

ofv!n 0t &D a 8 - eCOad i 7 because ‘ho meaning V any 
\ W .°K ds a dooument is » question of fact 
though the construction put upon them, according to 
the ntention of the writer of the document U a 

"nftad° n ” ° f iM' He nrgue3 that the meaning ot 
nftada and the meaning of "makan jadeed" are 

tri2M°“, S ° f faCt deoidin « which kith the 

trial and tho lower appellate Courts came in n 
current decision, and these decisions are bindlnir ?n 
Becond appeal. In the first place ground uSftto 



416 Oudh Sheikh Abdullah v. 

a i^°r' ble Chief Jud 8 e has interfered with the decision 
tof fact was never taken in the grounds of appeal. 

e are not inclined to allow this to be argued now. 
It seems clear, however, that in interpreting the 
wajib-ul-arz” the Hon’ble Chief Judge was inter- 
preting not the words irrespective of their context 
but as they stood in their context and from the 
whole tenor of the document he came to theconclu- 
.sion that the two lower Courts had misinterpreted 
the intention of the framers of the wajib ul arz. 
Secondly, it i3 clear from the judgments of the lower 
Courts that the starting point was the interpretation 
of the “wajib-ul-arz.” From this they directed 
themselves in the evaluation of the evidence, and if 
they misinterpreted the “wajib-ul-arz,” it is clear 
that they misdirected themselves. Even therefore 
had this ground been arguable, as having been taken 
in the grounds of appeal, it must fail. As to the 
b meaning of “makan jadeed” and* 'uftada” in the 
context in which they find themselves here we are 
in entire agreement with the interpretation put upon 
them by the Hon’ble Chief Judge. Any other inter¬ 
pretation would indeed lead to monstrous injustice. 
A tenant who became the victim of a natural calamity 
sufficient to level his house to the ground would be 
subject to the further penalty of losing his right to 
live upon its site. We are quite certain that the 
framers of the wajib-ul-arz never intended any such 
result. The lower Courts have erred by taking the 
words “makan jadeed” and “uftada” in isolation 
and in analysing them as if they were legal terms 
used in a statute. They then by this rule of inter¬ 
pretation came to the conclusion that the tenants 
must be bound by the letter of law. Wedonot think 
that the rules for interpretaion of statutes apply to 
the interpretation of a "wajib-ul-arz.” This is not 
law but merely a record of custom. It i9 difficult to 
understand how a sufficient number of instances of 
tenants* houses being raised to the ground by natural 
'calamities could arise to establish a custom of escheat. 
IWe are therefore of opinion that the view expressed 
by the Hon’ble Chief Judge is correct. We therefore 
dismiss this appeal with costs. 

G.N./B.K. ^PP‘ al dismissed. 

A. I. R. (29) 1942 Oudh 416 

Bennett J. 

Sheikh Abdullah and others—Applicants 

V. 

Emperor . 

d Criminal Bevn. Appln. No. 25 of 1942 Decided 
Judge, ^Fyzabad, 9 D/- 17th January 1942. 

Pmirt cannot order re-trial. 

whv where an appellant has been 
Tb0 t S^wer is given to the appellate Court under 
TOfSlSTto order a re-trial is that otherw.se a 

srsar tsttiKKs 

“ ° r n d ^ r s 4 S3 to Tre trial and therefore it is not 
rr^sle dYnd'rt murder jf) 

Doubted and not foil • 

Cr P C. „ 

(’41) Chi’taley, S. 423. N. 34 Ft. 7. 

(•41) Mitra, Page 209 N. 240; Page 129o, N. 1102A. 


Emperor (Bennett J.) A, j, R 

Faxyaz Alt — for Applicants. 

Nasirullah Deg , Assxst. Government Advocate — * 

for the Crown. - 

ORDER.— This is an application in revision 
against an order passed by the learned Sessions 
Judge of Fyzabad allowing an nppeal by the appli. 
cants who are Mahomedans, against an order pa<=sed 
against them under S. 107, Criminal P. C., but at 
the same time remanding the case for retrial. The 
reason for allowing the appeal was that the proce. 
dure was irregular and much inadmissible evidence 
wa3 admitted from the record of another similar 
case against Hindus. I understand that a similar 
order under S. 107 was passed against them also. 

The only question for consideration in the present 
application is whether the Sessions Judge had power 
to remand the case for re-trial. Power to pass such 
an order is expressly given only in sub s. (1) (b) of / 
S. 423, that is in the case of an appeal from a con¬ 
viction, where the conviction is set aside. Clause (c) 
provides that in an appeal from any other order that 
order may be altered or reversed, and cl. (d) empowers 
a Court to make any amendment or any consequen tial 
or incidental order that may be just or proper. 
There is a diflereuce of opinion between tho Madras 
and the Allahabad High Courts whether in view of 
these provisions, an appellate Court has power to 
order a retrial in such a case a3 the present where 
an order under S. 107 has been set aside. 

The Madras view is given in A.I.R. 1934 Mad. 
202. 1 In this case it was held that tho appellate 
Court has no jurisdiction to order a de novo trial. 

It can only alter or reverse tho order under S. 423 
(I) (c) and under cl. (d) may pass any consequential 
order that may be just and proper. In 48 All. 501 2 g 
a Bench of the Allahabad High Court held that it 
is competent to a Court hearing an appeal in a case 
under S. 107 to direct that the case bo retried. 
The view taken in this case was that the order for 
retrial was an incidental order and therefore comes 
under cl. (d). In 54 All. 8G1 3 tho view taken by a 
single Judge was that although the person against 
whom an order has been passed under S. 107 has 
not been convicted of an offence, yet there is no 
reason why ho should not bo considered a convict¬ 
ed person” within the meaning of those words in 
S. 426 (1). Criminal P. C. In that caso the question 
for consideration was whether on an appeal under 
S. 406 the appellate Court had power to suspend, 
pending the decision of the appeal, the order relat¬ 
ing to furnishing of security. 

I feel some doubt whether it can be said that for ^ 
the purpose of S. 423 (1) (b) the applicant had been 
convicted and was appealing from his eonviction. 

I also feel doubtful whether the order of retrial can 
be considered an incidental order. The reason why 
where an appellant has been convicted power >a 
given to the appellate Court to order a retrial would 

appear to be that otherwise a retrial would be bar = ed 

by S. 403. In a caso where an order has been p - 
under S. 107 there is no bar under S. 40840 a ir 
trial and it may be that it was considered that in “• 

circumstances it should bo left should he 

rities to decide whether fresh proceedings should be 

I. (’34) 21 A.I.R. 1934 Mad. 202 :: 148 LU. 306 : 

34 Cr.L.J. 947. In re Narappo Beddy. 

v. Bhagwat Singh. . igq T O 141 : 33 

Emperor v. Katwaru Bat. 
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taken or not when the order is set aside. The posi¬ 
tion may have changed by the time the case comes 
back from the appellate Court; the apprehension of 
a breach of the peace may by then have disappeared. 

Learned counsel for the applicants concedes that 
in the present case if the local authorities have still 
good reason to apprehend a breach of the peace on a 
consideration of the present state of feeling between 
the applicants and the Hindus, they would be justified 
in initiating fresh proceedings against the former. 
At the same time he does not concede that there is 
now any ground for this apprehension. In my opi¬ 
nion the question is one for the local authorities to 
decide. For these reasons I do not think that the 
learned Sessions Judge had power to order a retrial. 
I accordingly allow this application to the extent of 
settingaside that portion of the order of the Sessions 
Judge which directs a retrial. 

G.N./R.K. Application allowed. 


Whether the reference in S. 231 to fraudulent 
preference is restricted to cases falling under S. 54, 
Provincial Insolvency Act. [P 421 C 1] 

(d) Companies Act (1913), S. 229 — Word 
"rules" in S. 229 should be understood in 
sense of "provisions." 

The word “rules" in S. 229 should be understood 
in the sense of “provisions" and should not be 
restricted to rules made under an Act: ('36) 23 
A.I.R. 1936 Pesh. 57, A 7 of /oil. [P 421 C 1] 

(e) Contract Act (1872), S. 209—Sale of bank 
property by accountant after director’s death 
at time of little prospect of avoiding liquidation 
does not come under S. 209. 

A eale of the bank property by the accountant 
after the death of the director at a time when there 
was little prospect of avoiding liquidation is not 
covered by S. 209. [P 421 C 2] 
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Bennett and Agarwal JJ. 

B. Anand Behari Lai — Appellant 

v ‘ % 

Dinshaw and Co. (Bankers) Ltd. 

— Respondent. 

Misc. Appeal No. 23 of 1940, Decided on 7th 
April 1942, against order of Thomas C. J., Lucknow, 
D/- 23rd November 1939. 

(a) Companies Act (1913), Ss. 171 and 229 — 
Application under S. 171 — Winding up Judge 
can adjudicate on quesfibn^ol title raised by 
unsecured creditor whose claim is disputed by 
Oiflcial Liquidator — Unsecured creditors 
through Official Liquidator can challenge trans¬ 
fer by company as fraudulent under S. 53 or 
S. 54, Provincial Insolvency Act — If Official 
Liquidator refuses creditors may do so under 
S. 54A, Provincial Insolvency Act. 

On an application under S. 171 there is nothing 
to precludo the winding up Judge from adjudicating 
upon a question of title raised by an unsecured cre¬ 
ditor whose claim is disputed by the Offioial Liqui- 
cnl* ‘Jnestion being expressly covered by 
S.-229. The Official Liquidator represents all the 
unsecured creditors and it is their right to challenge 
through him a transfer of property belonging to the 
company if the transfer is believed to bo fraudulent, 
and either voidable under S. 63 or void under S. 54 
Provincial Insolvency Act. If the Official Liquidator 
refuses to do this they may do it themselves with 
the leave of the Court under 8 . 64A, Provincial 
Insolvency Aot: (’ 20 ) 16 A. I. R. 1929 All. 358 
He*. on. jp 420 o 2 ) 

(b) Companies Act (1913), Ss. 231 and 232 _ 
L l , P Q W , S l 0 S ‘ 54> p '°vlncialInsolvency 
I..01V=.=, A« “ “ S ' "• 

R M hi i> S ‘ 231 f b f °° n3ider0d t0 be parallel to 
in ® 4 ' Pr ° ?IQ K 1 ? 1 In30 ' ven °y Aot, there is nothing 
in common betw«m S. 232, Companies Act, and 
?A™\?. rovincial In solvency Aot : (’29) 16 A I R 

853 (F - D ' )> (Per J.) Not 

approvtd. [ P 421 c 

lriudnW PaDl r Ac ‘ (1913)l S ' 231 - Whether 
to S d si d P r t‘ er , ence under s - 231 Is restricted 
to S. 54, Provincial Insolvency Act (Quart). 

1942 0/68 & 64 



(f) Companies Act (1913), S. 88 — Bank— 
Director dying — Sale of bank property by ac¬ 
countant—No power of attorney — Tradsferee 
knowing something about constitution of bank 
and alsq about director's death — Sale held not 
binding on bank. 

the death of the director of the Bank, its 
mutant sold certain property of the bank on Us 
. He did not hold any power of attorney 
authorising him in that behalf. The transferee was 
not a stranger to the bank, but had been familiar 
with its chattier from its very inception; and knew 
at least something about its constitution and was 
acquainted with the fact that its managing director 
had die#' 

Ilttii that the sale was not binding on the bank 
and the transferee was not protected: (’35) 22 A.I.R. 

16/Mad. 799; (’26)13 A.I.R. 1926 Bom. 28* (1886) 
7 Eng. <fc Ir. Rep. 869 and (1865) 65 E. R. 606, 
Listing. [P 421 C 2; P 422 C 1] 

L. S. Misra , Naeir XJddin and M. K. Seth _ 

for Appellant. 

R. B. Lai and S. S. Nig am , Official Liquidator 

— for Respondent. 

JUDGMENT. — This is a miscellaneous appeal 
under S. 202, Companies Act, against an order pas¬ 
sed by the Hon'ble the Chief Judge rejecting an 
application under S. 171 of that Act. Tho applica¬ 
tion was made in the course of liquidation proceed¬ 
ings relating to a company whioh did banking 
business under the title of Dinshaw &Co. (Bankers) 
Ltd. (hereinafter referred to as the Bank). This 
Bank was started on 14th December 1929. It went 
into voluntary liquidation on 12th July 1936, and 
on 15th October 1936, on the application of certain 
creditors orders were passed for its oompulsory 
winding up. On 21st July 1931, Madan Theatres of 
Caloutta executed a mortgage deed in favour of tho 
Bank for Rs. 1,60,000. Of this amount Rs. 75 000 
was repaid. On 13th November 1934, the Bank in- 
6tituted a suit for the balance. A preliminary docreo 
was passed in favour of the Bank for Rs. 83,359-6-11 
with future interest at six per cent. 

The original applicant under S. 171 was Mt 
Bosanti Devi, widow of one Murlidhar who had 
died m 1934. He had been the Bank's princtoll 
client. On tho death of Mt. Basantl Devi the nr! 
sent appellant Anand Behari Lai, took her nkrT 
He is sometimes referred to as their adopted s on 
but there was apparently no formal adoption 
bad lived with them since his ohlldhood and* hll 
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uuder S. 1< 1 was that there had been an assignment 
of the mortgage and preliminary decree obtained by 
the Bank against Madan Theatres, and leave of the 
Court was required under S. 171 to enable the 
assignee, Mt. Bansanti Devi, to continue the pro¬ 
ceedings on the mortgage. It is not disputed by 
counsel in this appeal that such leave was neces¬ 
sary. The deed of assignment, Ex. 1, was executed 
on 23rd April 1935. It purports to be for a considera¬ 
tion of Rs. 80,000 made up as follows : Rs. 60,000 
set of! against the amount due from the Bank to 
Murlidhar and upon his death to bis widow. 
Rs. 20,000 paid by two cheques of Rs. 7000 and 
Rs. 13,000 respectively drawn by the widow Mt. 
Basanti Devi. 

If this transaction was valid there was no reason 
why leave should be refused under S 171, the Bank 
having no further interest in the mortgage, and 
b Mt. Basanti Devi's claim upon the Bank being thus 
satisfied some time before the Bank went into liqui¬ 
dation. The application under S. 171 was made on 
2nd January 1936. It shows that Mt. Basanti Devi 
bad applied on 30th October 1935, to the Court of 
the Civil Judge, Lucknow, (where the proceedings 
on the preliminary mortgage decree were pending) 
for the substitution of her name as decree-holder in 
place of the Bank, but had withdrawn this applica¬ 
tion on the objection of the Official Liquidator that 
the leave of this Court was required. On 20th 
February 1936, the Official Liquidator filed objec¬ 
tions to this application, alleging that the transac¬ 
tion by which the decree had been assigned was 
fraudulent and gave an undue preference to one 
creditor. It was denied that the deed of transfer had 
been executed by the Bank, the official (Balak 
Ram) who purported to have executed it not being 
c authorised and competent to do so ; and it was also 
denied that there was full consideration for the 
transfer. On 2nd November 1936, the following 
issues were framed : 

1. Was the decree in case No. 47/83 of 1934 of 
the Court of Additional Subordinate Judge, Luck¬ 
now, assigned by Messrs. Dinshaw and Co. (Bankers) 
to the applicant on 23rd April 1935 for a considera¬ 
tion of Rs. 80,000 ? 

2. If so, was the assignment a fraudulent pre¬ 
ference of a creditor and as such void under S. 231, 
Companies Act read with S. 54, Provincial Insol¬ 
vency Act ? 

3 Is the alleged assignment voidable against the 
official liquidator and should therefore be annulled 
by the Court under Ss. 229 and 231. Companies 
Act, read with S. 53, Provincial Insolvency Act? 
d 4 Is the Official Liquidator entitled to raise the 
plea embodied in issue 3 in the present proceedings. 

If not, was not Balak Ram competent to execute the 
d * Before^ve^come to ? the findings of the learned 

C Stid dg f e ac°U ST S 

Srasr ffissa 

AH'inabad Lucknow^nd at Cawnpore. were 

and five other share-holders; all these 
aSSi X- »3™ ol lb. »!». Of R>. 50 «oh. 

Mr Dinsbaw’s holding was evenUmlly mcr^ to 

3856 shares; by what means is not known, it is not 
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disputed that he never paid for them. He was the 
managing director. The Bank appears to have been 6 * 
run to a large extent on the deposits of Murlidhar 
an intimate acquaintance of Mr. Dioshaw. It is not 
disputed that he deposited between three and four 
lakbs of rupees with the Bank. There is document¬ 
ary evidence, which is not disputed, that be was 
allowed interest at the rate of 8 or 9 per cent, on 
fixed deposits and at the rate of 2 per cent, on his 
current account. Nor is it disputed that he withdrew 
large amounts before his death, which occurred in 
1934. What the actual amount to his credit wa 3 at 
the time of his death is, however, a matter of dis¬ 
pute. In her application for a succession certificate 
upon his death Mt. Basanti Devi stated that it was 
Rs. 28,000 odd; for the appellant it is claimed that 
it was at least the sum of Rs. 60.000 which formed 
part consideration for the transfer and that it wa 3 
probably more than this. Captain Anderson left / 
India in 1932 and appears to have taken no further 
interest in the Bank, though we have not been 
shown how exactly he severed his connexion with 
it. Ram Nath Dave, one of the seven share-holders 
and secretary of the Bank, is said to have thereafter 
acted as the second director, though there is no evi¬ 
dence to show that he was ever formally appointed. 

Balak Ram, who executed the deed of transfer in 
question was the Bank’s accountant. It is contended 
for the appellant that he executed the deed under 
the authority conferred upon him by a power of 
attorney executed in his favour by Dinshaw and 
Ram Nath Dave. Dinshaw died on 7th April 1935, 
and the deed of assignment was executed by Balak 
Ram 16 days later. Balak Ram was the principal 
witness in the case and clearly a most unreliable 
one. The learned counsel for the appellant has g 
argued that his admissions in cross-examination 
should be accepted, even when they do not agree 
with what he stated in examinatioo-iu chief, since 
he was produced by the Official Liquidator. The 
position taken up by the learned counsel for the 
latter is that, though he does not rely upon him, 
he had no option but to produce him as ho was the 
only person available whooould explain the accounts 
and general working of the Bank. We may mention 
here that the learned counsel for the appellant has 
not contended that the Bank was a booa fide con¬ 
cern. Indeed he has gone so far as to say that it was 
conceived in fraud. 

We come now to the findings on the issues. I be 
learned Chief Judge regarded the fifth and last issue 
as the mo 3 timportant and he considered it first. He 
found first of all that Balak Ram was neither a 
director nor a share-holder and thi3 finding is not n 
in dispute. As regards hi3 competency to exe¬ 
cute the deed of transfer the learned Chief Juugo 
held: (1) that as he was not a director he oould not 
execute the deed on behalf of the Bank; ( 2 ) that the 
power of attorney alleged to have been executed m 
favour of Balak Ram had not been proved; tbe 
original was not forthcoming, but it was not esta¬ 
blished that it was either lost or destroyed; jo nut 
it was probably in the possesion oJ Anand Behan 
Lai who for reasons best known to himself was 
unwilling to produce it. Secondary evidence to 
prove it 8 was not therefore admissible; (3) even if 
secondary evidence were admitted it was not suffi- 
cient to prove if. (4) Balak Ram had noaulhonty 
under the general law of agency ,, 

deed of transfer, there being n° 
record to show that Dinshaw or Ram Nath Dave 

dir On te ^o m i t0 the° burned Chief Jndge found that 
the consideration of Rs. 80,000 entered in the deed 
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was partly fictitious, in that as much as Rs. 60,000 
<1 - n ot due from the Bank to Mt. Basanti Devi, 

... . i l. 
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He held that the real consideration amounted only 
to Rs. 57,687-11-0, and that this was inadequate, 
there being ample security to satisfy the Bank’s 
decree. On issue 2 the finding was that S. 54, Pro¬ 
vincial Insolvency Act did not apply, because the 
assignment of the decree had been made more than 
three months before the petition of the creditors for 
the compulsory winding up of the Bank. On issue 3 
the learned Chief Judge held that S. 63, Provincial 
Insolvency Act applied, read with the provisions of 
S. 229, Companies Act, and that the assignment 
was voidable against the Official Liquidator and 
should be annulled. On issue 4 the finding was that 
the Official Liquidator was entitled to raise the 
plea embodied in issue 3 in these proceedings. 

In this Court the learned counsel for the appel- 
6 lant, Anand Bibari Lai, put forward in limine a 
legal plea not previously taken. Ho did not dispute 
that if it was open to the Official Liquidator to 
raise the plea embodied in issue 3 at all, he could 
do so on an application under S. 171. But he con¬ 
tended that this Court has no power on an applica¬ 
tion nnder S. 171 to determine a question of title, 
not ooverod by S. 231, Companies Aot. That section 
would authorise the Coart to adjudicate upon an 
allegation of fraudulent preference within the mean¬ 
ing of S. 54, Provincial Insolvenoy Act. but would 
not confer jurisdiction for any other purpose, that 
is in this case for the purpose of S. 53 of that Act; 
and 3. 229, Companies Act on which the learned 
Chief Judge relied, had, he contended, no applica¬ 
tion at all. Admittedly this was an entirely new 
contention. The learned Chief Judge observed in 
c hie judgment that it was conceded in his Court by 
tho learned counsel for the applicant that the Offi¬ 
cial Liquidator could have raised the question of 
the validity of the deed of transfer by a separate 
application, and it is not disputed that this means 
that it was conceded that the question could bo 
decided under tho Companies Act just as a similar 
question could be decided by a Court acting direotly 
under the Insolvency Act. 

Since, however, the jurisdiction of the learned 
Chief Judge acting under the Companies Act to 
adjudicate upon a question of title is now challenged 
altogether, save as regards cases falling under S.231 
of that Act we have carefully considered the argu 
monts which have been advanced before us. They 
are l *>e "lost part on two cases, one of the 

Allahabad High Court, and the other of the Court 
or the Judicial Commissioner, Peshawar: AIR 
1929 All 3531 and A. I. R. 1936 Pesh 67 i The 
implications of Ss. 171, 229 and 231 were parti, 
culsrl, considered in the Allahabad case, while 
in the Peshawar case attention was concentrated 
mainly on S. 229. Seotion 171 reads : 

“ When a winding np order has been made ora 
provisional liquidator has been appointed no suit or 
other legal proceeding shall be proceeded with or 

p„ e ,I >C . ed th ® °° m P an y except by leave of 

the Court, and subjeot to suoh terms as the Court 
may impose .* 1 

S.J 2 °9, na e mS? rned With the firBt 
“In the winding up of an insolven t company the 

!• (’29) 16 A.I.R, 1929 All. 863 : 119 I O 27a* jti 

n h 69 5/ 1929 A - L - J * 811 (F B). Hansi v 
? D ?!j?ft Eleotrio Tramway Co. Ltd! 

2. ( 30) 23 A.I.R, 1936 Pesh. 67 : 160 I. O. 908 
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rules shall prevail and be observed with re- G 
gard to the respective rights of secured and un¬ 
secured creditors and to debts provable and to tho 
valuation of annuities and future and contingent 
liabilities as are in force for the time being under 
the law of insolvency with respect to the estates of 
persons adjudged insolvent.'* 

Sub section (1) of Section 231 reads : 

“Any transfer, delivery of goods, payment, exe¬ 
cution or other act relating to property which would, 
if made or done by or against an individual, be 
deemed in his insolvency a fraudulent preference, 
shall, if made or done by or against a company, be 
deemed, in the event of its being wound up, a 
fraudulent preference of its creditors, and be invalid 
accordingly." 

We have to consider what power is given by 
S. 171 to the Court to refuse leave and on what 
grounds, and whether in exercisiug its discretion / 
under this section it can adjudicate upon questions 
of title: whether S. 229 gives the Court the 6 ame 
full powers in dealing with an insolvent company 
as are possessed by an insolvency Court in dealing 
with individuals: and, if not, whether under Sec¬ 
tion 231 the powers of the Court are restricted to 
the “fraudulent preference” for which special pro¬ 
vision is made under S. 54, Provincial Insolvency 
Act, or whether it is open to tho Court to deal with 
cases of fraudulent preference under S. 53 of that 
Act, provided the conditions of that section are 
satisfied. Tho Allahabad case relates to an appli¬ 
cation to the Court by secured creditors who wished 
to stand out of the winding up proceedings and 
execute the decree which they had obtained on foot 
of a mortgage. The application was refused by 
Mukerji J., and the matter came before a Bench a 
on a Letters Patent Appeal. The members of this 51 
Bench, Sulaiman and Weir J J., were not wholly 
in agreement and the case was referred to a Full 
Bench consisting of Boys, King and Niamatullah JJ. 

Reference was made in the judgment of Boys J. 
to tho faot that in a previous case, A. I. R. 1927 

had held thttt he was entitled, 
it ne hold that the claim was not a just claim, to 
go behind a decree for damages and in proper cir¬ 
cumstances to refuse to allow oOeot to that decree 

J™ l ,° C , ftll J Up °« tb ? oredi J or 10 establish before him 
that he bad suffered any damage, and the extent of 
that damage, and to disallow finally part or tho 
who e of the claim. This decision, it was said, was 
incidentally and generally approved by a Division 

W * 92 f *V 80 - 4 The contention 
before MukerjiJ., ln A.I.R. 1929 All. 3531 was . 
that the coso of a secured creditor was different from h 
that of an unsecured creditor, in that he could 
stand out of the prooeodings altogether (as ooo- 
templated by 8 . 28 (S). Provinoial Insolvenoy Aot) 
and that in such a cose the granting of leavo under 
B. 171 was a mere formality, tho Court having no 
power to refuse loavo. Mukerji J. did not expresslv 
deoide this question, but it was argued that his 
judgment showed that he held that ho had tho same 
powers in the case of a dooree obtained by a seoured 
oreditor and meant to exeroiso those powers, as he 
had already hold himself to be entitled to exercise 
in the case of the holder of a decreo awarding 
damages. The judgment of Boys J. further shoSI 
t hat the m e mbers of t ho referring Bench, Weir and 

3. (’27) 14 A.I.R. 1927 All. ^(TfltoTcTT^T 
49 All. 728 : 25 A. L. J. 450, Onion Indian wJ. 
Mills Co. v. Brij Lai Jagannath Su « ar 

<•<■*> 15 A.I.R. 1928 All. 380 : 108 I C 147 • 

26 A. L. J. 241, Ram Lai v. Kashi Charan ‘ 
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Solaimaa JJ.. were in agreement that a winding up 
Judge has jurisdiction to refuse leave to a secured 
creditor and were equally in agreement that he ha3 
no jurisdiction to order a secured creditor to come 
in and justify his decree. 

“Weir J. further held that the winding up Judge, 
while he has jurisdiction to refuse leave has juris¬ 
diction to refuse only temporarily to enable him to 
decide whether he will : (a) direct the liquidator 
to pay up the decree : or (b) allow the decree-holder 
to hie a suit to proceed : or (c) direct the liquidator 
to hie a suit to get the decree set aside;*' 
that the winding up Judge has no jurisdiction to 
refuse leave ‘absolutely’ and thus himself virtually 
tear up the decree and the mortgage deed on the 
foot of which the decree was obtained. 

Snlaiman J. cn the other hand has held that the 
winding up Judge has power to refuse leave “ab- 
b solutely’*, and this would of course, include the 
lessor powers which alone Weir J. would “allow." 

The following propositions, with which the other 
members of the Full Bench expressed their concur¬ 
rence, were stated by Boys J. : 

“ (l) That no secured creditor need, or can be 
forced to, prove his debt, and, that, with the next 
following exception, such a creditor can stand wholly 
outside the widing up proceedings if he so elects 
and rely upon his security or his decree if he has 

obtained one. . 

(2) That every secured creditor must obtain leave 
to proceed from the winding up Judge. 

(3) That the winding np Judge ha3 jurisdiction 
to refuse leave absolutely. 

(4) That the windiog up Judge has not jurisdic¬ 
tion, under colour of refusing leave or otherwise, to 
annul or modify a secured creditor’s security or 

decree. t . 

(5) That, while there may be some exceptional 

case in which the winding up Judge may refuse leave 
absolutely, he should ordinarily refuse leave only 
for such time as may be necessary to enable him in 
the particular circumstances of each case to deter¬ 
mine whether he will direct the liquidator to pay 
ofl the claim and thus save unnecessary costs to the 
estate or whether he will give leave to proceed, or 
whether he will direct the liquidator to take such 
steps as may be open to him to get the decree se 

a Where the secured creditor has not yet obtained 

a decree an alternative considerat.on may ari’e as 

to whether the winding up Judge will direct 

liquidator to apply to be made a parly J® “Ld « 
ceeding that the creditor may have instituted or 
d desire to institute but we have not been called upo 

K ft^ nf S 229 if not also of S. 231 in view of 
cability of o. W >“ official Liquidator and the 
the allegations f fer of the dccree 8hoa id be 
decision that ine 11 . , Wn ii R en ch were agreed 

annulled. The Alla a should not be 

that the rules referred!torn *>■” ahould be held 

construed in any the sections of the 

to include J 0 *® ma de under any 

Provincial Insolvency A t,^ of pracl ice 

power conferred by - tbe Companies Act 

unless there is ““***““8 tbe matter in question or 
itsel, already Providing^ ^ “h it is proposed to 

iaA.“£.two* .h..ta. 
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the Court acting under S. 229 has the same powers 
as an Insolvency Court "with regard to the respec. 1 
live rights of secured and unsecured creditors*’ there 
are certain observations in tbe judgment of Bors 
and Niamatullah JJ.on which the learned couoil 
for the appellant has relied for his oontentioo that 
the learned Chief Judge had no jurisdiction to annul 
the transfer. Boys J.,remarked ; 

“It would in my view be surprising indeed if the 
Legislature had meant by language merely requiring 
leave to be obtained to confer power to tear up a 
decree and also the security upon which it was foun¬ 
ded. In my view our answer must then be guided by 
the two considerations; the winding up Judge has 
jurisdiction to refuse leave, but his discretion to 
refuse leave mu3t be exercised with a due regard to 
the rights of third persons who were not members 
of the company and who had not to come in and 
claim to share, such as a mortgagee," (quoting from / 
an English case). 

"Ordinarily, for a winding np Jndge to say to a 
secured creditor that the merits of his claim are bo 
dubious that leave to proceed is unconditionally and 
finally refused i3 going perilously near permitting 
him to adjudicate on the merits of tbe claim. It 
may not be in form an adjudication, but it is a judi¬ 
cial pronouncement and it may have a serious re¬ 
percussion on the right of the secured creditor to an 
unprejudiced trial of his claim.” 

It i3 clear, we thick, that a definite distinction 
was drawn in this judgment between the case of a 
secured and the case of an unsecured creditor, and 
that it was not intended to suggest that the winding 
up Judge would have no power to adjudicate upon a 
question of title arising under S. 229. Indeed Boys J. 
suggested that S. 229 by its terms, which indicated 
a difference between the two classes of creditors, 
barred a winding up Judge from re-opening the claim 
of a secured creditor. He said : 

"Section 229 bears on the face of it a reference to 
‘the respective rights of secured and unsecured credi¬ 
tors*. The phrase is in itself sufficient to show that 
the Legislature recognized a difference between the 
rights of the two classes of creditors. In «ew of 
what I have said above as to the scope of 8. 229 I 
see no reason for excluding from importation into 
winding np proceedings tbe broad establ.shed and 
admitted principle of insolvency law >o the case o! 
insolvency of an individual that a. secured creditor 
can stand outside the proceedings.’ 

It is clear therefore that there is nothing in this, 
judgment which precludes the winding up Judge 
from adjudicating upon a question of tide raised by 
an unsecured creditor whose claim u dupntad by H 
the Official Liquidator, the question being expressly 
covered by S 229. The Official Liquidator repre_ 
sents all the unsecured creditors and it is their 
“hi to challenge through him a tr^isfer ojP£ 

perty belonging to the bank if ‘^•transfer bel 

to be fraudulent, and either voidable under S.M 
void under S. 54. Provincial brtmV Act. U »1to 
Official Liquidator refuses to do ‘ hl9 ® I 5U 
themselves with the leave of iheOoortiinto 
Insolvency Act In the 

was made in favour of a person ^ 

prior to the t r *nsUrw*s*cred ,.ter wfay the 

an unsecured creditor. We see n Official 

transfer should not be chal enged by ^e 
Liquidator in the intern.of tlhe oHMr ^ we 

The observations of NiamatnII h^ ^ the 

have been particularly bed that there 

position of third P^^ompanies Act, conferring 

«StaCort •• rfl»H»“. to 



1942 


Anand Behari v. Dinshaw & Co. 


Ondh 421 


up proceedings on the right of third persons whose 
° claims come in conflict with the rights of the com¬ 
pany. The only provisions which relate to such 
third persons are contained in Ss. 231 and 232. 
After quoting these sections be observed that it 
could be seen at a glance that they are parallel to 
Ss. 53 and 54, Insolvency Act. With regard to this 
we may say that while S. 231 may be considered to 
be parallel to S. 64, Insolvency Act, we can see 
nothing in common between the other two sections. 
Niamatullah J.then remarked that “it is significant 
jthat there is no provision in the Companies Act 
jeorresponding to S. 4, Provincial Insolvency Act,*' 
and he concluded that “a winding op Court, unlike 
an Insolvency Court, cannot take cognizance of and 
adjudicate on the title of third persons except to 
the limited extent mentioned in Ss. 231 and 232, 
Companies Act, and if it is necessary to impeach 
b such title the liquidators must have recourse to 
regular suits cognizable by ordinary civil Courts.” 

He then proceeded to consider the position of a 
secured creditor and observed that he was not a 
mere creditor, but a person in whom a right is 
vested, “and bis right can be impeached, if at all, 
in the same manner as in the case of aoy other 
person who claims adversely to the company.” He 
concluded that on an application by a secured cre¬ 
ditor under S. 171 “noCourt winding up the affairs 
of a company will therefore ordinarily consider it 
safe to withhold leave altogether and to court the 
disastrous consequences likely to follow its action. 
Cases are, however, conceivable in which the Court 
may safely refuse leave altogether.” 

We do not think that these observations in any 
way help the appellant. As we have 6aid we are not 
t dealing with the case of a secured creditor. As re¬ 
gards third persons we entertain some doubt whe¬ 
ther any valid inference can be drawn from the 
absence in the Companies Act of any provision cor¬ 
responding to S. 4, Insolvency Act, having regard to 
the liberal construction placed in the Allahabad 
case upon S. 229. And in any event we do not con¬ 
sider that in the present case the transferee can bo 
considered a third party. She was very definitely a 
creditor, and but for the fact that the transfer oc¬ 
curred more than three months before the applica¬ 
tion for the compulsory winding up of the Bank, on 
the facts found by the learned Chief Judge the case 
would have been one of fraudulent preference under 
8 . 54. On the view which we take of S. 229, that is 
on the construction placed upon it by the Allaha¬ 
bad High Court, it is unnecessary to consider whe- 
tber the reference in S.231 to fraudulent preference 
a is restricted to cases falling under S. 64. 

The Peshawar case in A. I. R. 1936 Pesh. 572 \ Q 
authority for the narrow view that the “rules” re¬ 
ferred to in S. 229 should bo restricted to “rules 
made under an Act” and that this seotion doos not 
import all the provisions of the Insolvency Act into 
Company law. We are clearly of opinion, however, 
that this narrow view should not be adopted, if only 
becauso it )8 not easy to understand what statutory 
rules are referred to, and why a reference to them 
was thought necessary. If the word “rules” is un- 
deretood ip the sense of “provisions” the section oro- 
ates no difficulty. The only other question which we 
consider is necessary to examine is the question 
whether Balak Ram was competent to executo the 
deed of transfer Ex. 1. The power of attorney in his 
favour was not registered, but the material portions 
or n were copied into a register kept by the Imperial 
wank of India at Luoknow, apparently in 1934, 
P. e8 , 0 T BU P por ^ tb « appellant’s case. The learned 
Chief Judge, however, was of opinion that aecon. 


dary evidence of the power of attorney from this e 
source was Dot admissible it not being shown that 
the original had been lost' or. destroyed. Anand 
Bihari Lai’s story wa9 that he had returned the 
power of attorney to Balak Ram or Ram Nath a few 
days after the execution of the deed of transfer. 
The learned Chief Judge thought this highly im¬ 
probable; he also thought, we understand, partly 
because the power of attorney was not registered, 
that the transaction by which it was copied into the 
register of the Imperial Bank might have been 
fraudulent. Other powers of attorney given to other 
officials of the Dinshaw Bank occupying a higher 
position than that of Balak Ram did not give them 
authority to mortgage or sell the Bank's property. 

We agree that the circumstances are highly sos- 
picious and we also agree that it was not satisfacto¬ 
rily established by the appellant either that such a 
power of attorney was executed by the directors, or / 
that, even if it was, Balak Ram was legally autho¬ 
rized to execute the deed of transfer. Even assum¬ 
ing that Ram Nath Dave had such power, which is 
not proved, the evidence does not show at all con¬ 
clusively that he authorized its execution. The ap¬ 
pellant admitted that Ram Nath Dave was not in 
Lucknow when it was executed. Ram Nath Dave 
was not produced as a witness, and though he was in 
jail, we are not satisfied that he could not have 
been produced by the appellant. 

We are dependent for all the most important 
points in the case on the evidence of Balak Ram. 
(After referring to the evidence of Balak Ram their 
Lordships proceeded.) It is solely on the admission 
of this witness in cross-examination that the salo 
was approved by Ram Nath Dave that the learned 
counsel for the appellant bases his argument that 0 
the transfer was authorised by a Director of the 
Bank. Even if the statement is accepted we are 
unable to find any reliable evidenco to show that 
Ram Nath Dave bad power to authorise it. The 
appellant's learned counsel referred to the provi¬ 
sions of S. 209, Contract Act, in support of the 
argument that Balak Ram's action in effecting this 
sale should be upheld. The section provides that on 
the death of the principal the agent is bound to take, 
on behalf of the representatives of his late principal 
all reasonable steps for the protection and preserva¬ 
tion of the interests entrusted to him. It is contended 
that ready money was required to enable the bank 
to bo carried on and that this was tho only way to 
get it. Assuming that this was so, we do not think 
that a transaction of this nature is covered by the 
section, particularly as Balak Ram was only an ao- h 
countant. Actually it would seem that there was 
little prospect at the time of avoiding liquidation. 

Another argument put forward was that the 
transferee was entitled to assume that everything 
had been done regularly. A number of authorities 
were oited on this point, namely A.I.R. 1935 Mad. 
799,6 A. I. R. 1926 Bom. 28,6 (1877) 7 Eng. & Ir. 
Rep. 8697 and (1865) 55 E. R. 606.8 Tho last case is 
authority for the proposition that whero a company 
through their directors, hold out an officer of the 
company as t heir agent for a particular purpose 

6 . (’85) 22 A. I. R. 1935 Mad. 799 : 156 I. 0. 570 : 
68 M.L. J. 610, Sree Meenakshi Mills Ltd. v! 
Callianjeo & Sons. 

6 . (’26) 13 A.I.R. 1926 Bom. 28 : 91 I. 0. 884 : 27 
Bom.L.R. 1218, Pudumjee & Co. v. N. H. Moos. 

7. (1886) 7 Eng. & Ir. Rep. 869 : 88 L. T. 883 
W. A. Mahony v. East Holy ford Mining Co. Ltd’ 

8 . (1865) 55 E. R. 608, Wilson y. West Hartlepooi 

Harbour and Railway Co, ^ 
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a and ratify his act9, they cannot afterwards dispute 
acts done by him within the scope of the agency. 
We think it is obvious that this proposition has no 
application to the facts of the present case. Nor do 
we think that the other cases cited are any more 
in point. We are not here considering the claim of 
a transferee who was a stranger to the bank, but 
one who had probably been familiar with its charac¬ 
ter from its very inception; and who knew at least 
something about its constitution and was acquainted 
with the fact that its Managing Director bad died 
only 16 days prior to the transfer. As Balak Ram 
had no authority to execute the deed of assignment 
the transfer is null and void and it is unnecessary 
to consider the other issues on which we did not 
hear arguments in full. Upon a careful consideration 
of the case we are of opinion that the order of the 
Hon'ble Chief Judge was fully justified and we see 
b no reason to disturb it. We accordingly dismiss this 
appeal with costs. 

G.N./R.K. Appeal dismissed. 
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. Ram Chandra A. I. B. 

The legal point that under 0.44, R.2,Civil P.C., 
the appellate Court had no power after directing an fl 
enquiry by the Subordinate Judge into the pan- 
perism of the applicant to reject his finding is not 
such substantial question of law as would justify 
the grant of a certificate for appeal to His Majesty 
in Council under S. 109 (c). [P 422 C 2; P 423 C 1] 

Q P. C. _ 

(’40) Chitaley, S. 109, N. 10 Pts. 4 and 9. 

(’41) Mulla, Page 390 Pt. (w); Page 391 Pt. (j). 

(c) Civil P. C. (1908), S. 110—Order refusing 
leave to appeal in forma pauperis is not final 
within S. 110. 

In cases falling under S. 110 an order refuing 
leave to appeal in forma pauperis is not a final 
order within the meaning of S. 110: (’25) 12 A.I.R. 
1925 Oudh 518 and (’27) 14 A.I.R. 1927 Pat. 175, 
Rel. on. [P 423 Cl]/ 

p # Q # _ 

(’40) Chitaley, S. 109, N. 4 Pt. 12. 

(’41) Mulla, Page 383 Pt. 3. 

B. N, Mulla — for Applicant. 

Ali Zaheer — for Opposite Party. 


Bennett and Ghulam Hasan JJ. 

Jiwan Nath — Applicant 

v. 

P. Ram Chandra and others — 

Opposite Parly. 

" Privy Council Appeal No. 12 of 1940, Decided on 
2nd April 1942, for leave to appeal to His Majesty 
in i Council. 

e (a) Civil P. C. (1908), O. 44, R. 2 — Applica¬ 
tion for leave to sue in forma pauperis—Appel¬ 
late Court directing enquiry by subordinate 
Court into applicant’s pauperism — Appellate 
Court is not bound to accept subordinate 
Court’s finding — Appellate Court can decide 
whether leave should be given or not. 

Under O. 44, R. 2 it is the appellate Court which 
alone has power to grant leave to appeal in forma 
pauperis. The fact that it directs an enquiry by the 
subordinate Court into the applicant’s pauperism 
does not mean that it divests itself of jurisdiction 
to decide whether leave should be given. Order 44, 
R. 2 merely provides for an enquiry by ‘he subor¬ 
dinate Court; it does not in any way indicate tbat 
the report of that Court must be accepted,.and1 it 
is entirely within the competence of the appellate 
d Court to accept or reject it : 30 Mad. 64T\ BeL« ^ 

Q p _ 

(’40) Chitaley. O. 44 R. 2, N. 1 Pt- !• 

(b) Civil P. C. (1908), S. 109 (c) — Whether 

case should be certified to be fit for appeal «o 

Hi, Maiestv in Council under S. 109 (c)— »esi 

Quest on oi law that appellate Court unde 

n", Civil P. C . had no power alter 

directing enquiry into Sid no" 

Subordinate Judge to reject his * nd,n | 109 (c)# 
so substantial as to bring case under b. icj 

saSSHggs 

(•39) 26 A. I. R. 1939 Oudh 224, Rel. on- p ^ Q ^ 


ORDER_This is an application for a certifi¬ 

cate under O. 45, R. 3, Civil P. C., the petitioner 
wishing to appeal to His Majesty in Council against 
an order passed by this Coart on 18th April 1940, 
rejecting his application to be allowed to appeal to 
this Court os a pauper against the judgment and 
decree of the Civil Judge, Mohanlalganj, Lucknow. 
Reference is also made in the present application to 
a further order of this Court passed on 15th July 
1940, refusing to extend time for payment of the 
court-fee. It is not stated in the application under g 
which clause of S. 110 of the Code the petitioner 
seeks to bring his case, but the petitioner has 
mentioned in his application that the valuation of 
the suit in the Court of first instance was above 
Rs. 10,000. and has alleged that the value of the 
subject-malter on appeal to His Majesty in' Council 
is above Rs. 10,000. Since the subject-matter o he 
proposed appeal to His Majesty in Council is not the 
subject-matter of the suit the applicant s leaned 
counsel has not attempted to support this. He has 
made it clear that be does not seek to bring the 
application under cl. (a) of S. 110 as it might be 
thought was intended from the allegation therein 
that the value of the subject-matter of the pr°P°--? d 
appeal is above Rs. 10,000; he has ergued that the 
application should be allowed under cl. (o), and that 
quite apart from valuation the case is a at one for 
appeal to His Majesty in Council. 

An enquiry into the pauperism of the apphean 
was ordered by this Court to be made by the Civil 
Judge. The latter reported after enquiry that the 
applicant was a pauper and not po^^ed of suffi¬ 
cient means to pay the required court-fee of Bug" 
1783-12-0. For reasons shown in the orderof 18‘U 
April 1940, this Court, however, did not accept tn 

fewsssSSSS 
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■ has been held that an order refusing leave to appeal 
jin forma pauperis is not a final order within the 
meaning of this clause: vide A.I.R. 1925 Oudh 548 1 
and A. I. R. 1927 Pat 175.- But on the contention 
of the learned counsel that the case falls under 
cl. (c) these ruling3 are not applicable. 

In 30 Mad. 5473 the Madras High Court held 
that it was open to it upon the receipt of the report 
from the subordinate Court to consider whether the 
case was one in which leave to appeal in forma 
pauperis should be granted. That is to say, it did 
not consider the report of the subordinate Court as 
concluding the matter. We see no reason to dissent 
from tbi3 view. It is the appellate Court which 
alone has power to grant leave, and the fact that it 
directs an enquiry by the subordinate Court into 
the applicant’s pauperism does not mean that it 
divests itself of jurisdiction to decide whether leave 
should be given. The rule merely provides for an 
enquiry by tho subordinate Court; it does not in 
any way indicate that the report of that Court 
must be accepted, and we are clearly of opiniou 
that it is entirely within the competence of the 
appellate Court to accept or reject it. Apart from 
this, we do not consider that the question raises any 
such substantial question of law os would justify 
the grant of a certificate. It was held by this Court 
in A. I. R. 1939 Oudh 224* that a case should be 
certified to be a fit one for appeal to His Majesty in 
Council only when it is of considerable importance 
land the principle when finally decided by their 
Lordships of the Privy Council would bo of benefit 
not only to the people directly involved in the liti¬ 
gation but to tho public at large. We aro unable to 
hold that the present case satisfies this test. The 
application is rejected with oosts. 

G.N./R.K. Application rejected . 

1. (’25) 12 A.I.R, 1925 Oudh 548 ; 88 I. C. 575 " 2 
O.W.N. 393, Mt. Sundar Bahu v. Mt. Mahaudei. 

2. (’27) 14 A.I.R. 1927 Pat. 175 : 100 I. C. 886 : 6 
Pat. 67, Ram Prasad Sab v. Mt. Fulpati Kuer. 

3. (’07) 30 Mad. 547 ; 17 M. L. J. 447 : 3 M.L.T. 
11, Hanifa Bai v. Haji Siddick Bui Meanji Sait. 

4. (’39) 26 A.I.R. 1939 Oudh 224 : 182 I.C. 1007 : 
14 Luok. 676 : 1939 O. W. N. 659, Bhaiya Hari 
Saran Das v. Har Kishen Das. 
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Agarwal J. 

Jadonath — Appellant 

v. 

Emperor. 

Criminal Ref. No. 16 of 1942, Decided on 10th 
June 1942, made by Sessions Judge, Gonda. D/- 
28th February 1942. 

Criminal trial—Bench Magistrates — Magis¬ 
trate not shown to be absent or inattentive-^ 
Mere not signing by such Magistrate does not 
vitiate proceedings. 

Where thero is nothing to show that one of the 
two members of Bonch of Magistrates hearing the 
case who had not signed the proceedings was ab¬ 
sent or was not paying attention to tho proceedings 
when they were going on, the mere faot that he has 
not signed tho proceedings is not enough to show 
that he was not present : (’22) 9 A. I. R. 1922 
Oqdh 21 and (’23) 10 A. I. R. 1928 Oudh 168, Di#. 
lin 9' [P 423 O 2] 


Cr. P. C. — 6 

(’41) Chitaley, S. 350A, N. 1. 

(■41) Mitra, Page 1181, N. 1019. 

II. N. Das — for Accused. 

Eamesh Narain Sinha — for Complainant 

(Bhagwati). 

ORDER. — This is a reference by the Sessions 
Judge of Gonda recommending that the oonviction 
of Jadunath the applicant before him under S. 379, 
Penal Code, be set aside. One Chuni Lai obtained a 
simple money decree against Jadunath on 14th 
August 1939 and one-third of the standing crop in 
fonr fields was attached. An objection was preferred 
by the son of Jadunath and one-half of the property 
was released in his favour. Tho property attached 
was put in the custody of one Bhagwati. He made 
a complaint in the Court of the Sub-Divisional 
Magistrate Mankapur that on 21st March 1941, . 
Jadunath cut away the standing crop forcibly in * 
spite of his protest. 

The case was transferred to the Court of Bench 
Magistrates and they framed a charge under S 379, 
Penal Code. One of the two Magistrates constitut¬ 
ing the Bench died and the case was then trans¬ 
ferred to the Court of a Stipendiary Magistrate, Mr. 

L. N. Bhatnagar. On the first day the applicant 
wanted a de novo trial and the case was adjourned 
but on the adjourned date his counsel stated that 
the case might be decided on the evidence recorded 
by the Bench Magistrates. Mr. Bhatnagar heard 
arguments and convicted the applicant. Tho learn¬ 
ed Judge has made this reference on three grounds 
and one of them is that tho statements of the pro- 
secution witnesses and the chargo sheet wero signed 
only by one of tho two Magistrates and therefore the 
conviction was bad. He has relied on a caso report- <j 
cd in 25 O. C. 182.1 In that case it was found that 
one of two members of the Bench was doing other 
work when the other was recording evidence. In 
this case there i9 nothing to show that the Magis 
trate who had not signed was absent or was not 
paying attention to the proceedings when thej 
were going on. The mere faot that he has not 
signed the proceedings is not enough to show that 
he was not present. That case is therefore quite 
distinguishable from the present one. The learn¬ 
ed oounsel appearing in support of tho refer¬ 
ence has relied on another ruling reported in 
10 O. L. J. 614.2 In that case it was hold that the 
personnel of a Benoh hearing a case or at loast for 
constituting a quorum must continue to be the same 
so long a3 the trial continues and tho jurisdiction 
lasts. Thi9 case has no application to the present 
one. This point in my opinion has no forco. There 
is also the fact that the accused himself agrees to 
the case being decided on the evidence recorded by 
the Bonch Magistrates. 

Tho other point relied on by the learned Judge ia 
that the applicant was ontitled as a judgment- 
debtor to cut and store the crop as provided by 
O. 21, R. 45 (2), Civil P. C. The judgment-debtor 
has no doubt a right to out and store the produce 
but that was not his defenoe. His ease was that he 
did not out tho crop. It cannot be said that he did 
not OQt the crop dishonestly and had simply cut 
and stored it for the benefit of the deoree-holder. 
This ground also has no force. The third ground 

1. ('22) 2 A. I. R. 1922 Oudh 2lT69Y."or876T25 
O. O. 182 ; 23 Cr. L. J. 696, Sultan v, Shamshor. 

2. (’23) 10 A. I. R. 1928 Oudh 168 : 76 I. O. 566 • 
25 Or. L. J. 198 : 10 O. L. J. 614, Bril Bhukhan 
v. Ram Kirat. 
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a taken by the learned Judge is that there was 
no evidence to show that the judgment-debtor had 
removed the crop after cutting it. The words used 
by the witnesses are that the judgment-debtor cut 
away the crop (kat liya). I think these words mean 
that the crop was cut and removed. Besides this 
under Expin. 2 to S. 378, Penal Code, a moving 
effected by the same act which effects the severance 
may be a theft. Illustration (a) to S. 378 is : 

“.4 cuts a tree on Z's ground with the intention 
of dishonestly taking the tree out of Z’s possession 
without Z's consent. Here as soon as A has severed 
the tree in order to such taking, he has committed 
theft. M 

This ground also has no force. I therefore reject 
the reference. 


R.K. 


Reference rejected. 
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Bennett and Agarwal JJ. 

Mangali Prasad — Appellant 

v. 

Ch. Abdul Rahman , Official Receiver 
of estate of Dr. Zafar Husain — 
Respondent. 

Misc. Appeal No. 74 of 1939, Decided on 4th 
May 1942, against order of Dist. Judge, Lucknow, 
D/- 3rd August 1939. 

Provincial Insolvency Act (1920), S.59—Sale 
by Official Receiver ol insolvent’s property— 
Transfer is not by operation of law or by or in 
c execution of decree or order of Court of com¬ 
petent jurisdiction within S. 2 (d), T. P. Act— 
Purchaser is entitled only to sale deed from 
Official Receiver and not sale certificate : 14 
Luck. 404=('39) 26 A. I. R. 1939 Oudh 55=179 
I. C. 764, OVERRULED. 

When an Official Receiver is appointed all the 
property of the insolvent vests in him under the 
Provincial Insolvency Act and he has power under 
S. 59 of that Act to sell all or any part of that pro- 
perty. There is no provision in the Insolvency Act 
which enables the Insolvency Court to sell property 
when an Official Receiver i9 appointed, or to autho¬ 
rise the Official Receiver to sell it. or to sanction a 
Bale made by him. When an Official Receiver sells 
property it cannot be said that it is transferred by 
operation of law or by, or in execution of a decree 
d or order of a Court of competent jurisdiction within 
the meaning of S. 2(d), T. P. Act, and therefore be 
purchaser is entitled only to a Ml* deed f tom itbe 
Official Receiver under S. 54,T. P. Act, 0 W 
of the necessary expenses of the t u ftt the 

not entitled to a sale certificate. The Qfgcial 

Insolvency Court had directed that the OffieuJ 
Receiver should conduct the sale andI bad ““P*“ 

SUAif 1838 JoXttKk 

T. P. Act — , . 

(’36) Mulla, Page 10 Pt. (u). 

(’34) Mitra, Page 11 N. 13. 

B. K. Dhaon — for Appellant. 

Naim Ullali — for Respondent. 

JUDGMENT.-This is an appeal ante S. IS* 
Provincial Insolvency Act, against th j g 


and decree of the District Judge, Lucknow confirm, 
ing the judgment and decree passed by the Judge, t 
Small Cause Court, Lucknow. One Dr. Zafar Husain 
was adjudged an insolvent and an Official Receiver 
was appointed. Some property was sold by the 
Official Receiver on 8th December 1938. Before that 
several unsuccessful attempts were made by the 
Official Receiver to sell the property. On the last 
occasion, the property was sold by an auctioneer but 
the Official Receiver submitted a report to the Court 
that the sale conducted by the auctioneer be dis¬ 
approved and the Court passed the following order: 

“ The sale will not hold good. The receiver should 
conduct the sale afresh.” 

It was in pursuance of this order that the Official 
Receiver conducted the sale on 8th December 1938, 
in the court compound. The appellant Mangali 
Prasad who was one of the creditors made a bid of 
Rs. 600. The Official Receiver reported it to the * 
Court and it ordered that the bid should be accepted. 
The purchaser who is the appellant applied on 3rd 
January 1939 that a sale certificate be granted to 
him. The Insolvency Court held that a sale certi¬ 
ficate could not be granted and the Official Receiver 
should execute a sale deed in favour of the pur¬ 
chaser. The present appellant appealed from that 
order to the District Judge who dismissed the 
appeal. He has now come up in appeal to this Court 
and the point to be decided by us is whether the 
appellant is entitled to a sale certificate or he is 
only entitled to a sale deed from the Official Re¬ 
ceiver on payiDg the necessary expenses of stamp, 
etc. Section 2, T. P. Act, runs thus : 

•• In the territories to which this Act extends for 
the time being the enactments specified in the Sche¬ 
dule hereto annexed shall be repealed to the extent 9 
therein mentioned. But nothing herein contained 
shall be deemed to affect. 

(d) Save as provided by S. 57 and Ch. 4 of this 
Act, any transfer by operation of law or by, or in 
execution of, a decree or order of a Court of com¬ 
petent jurisdiction.” 

It has to be seen whether the transfer in this case 
was by operation of law or by, or in execution of a 
decree or order of a Court of competent jurisdiction. 

If it is not. a sale deed is necessary under S. 54 
T P. Act. When an Official Receiver is appointed 
all the property of the insolvent vests in him under 
the Provincial Insolvency Act and be has power 
under S. 59 of that Act to sell all or any part ol 
that properly. It cannot in our opinion be said 
when an Official Receiver sells property that it is 
transferred by operation of law or by, or in execu¬ 
tion of a decree or order of a Court of competent 
jurisdiction. It was held in 16 C. W. N. 394, that 
a sale by a receiver under direction of Court is do 
a sale by Court and in such sale the d«s no 

grant a sale certificate nor does it confirm the sale. 
Distinction was made in this case between °y 
Court and sales under the Court and 
that sales by the Court are cases inwhichCon 
makes a title to the purchaser and the tourt 
firms the sale and issues a sale ' 

where the Court authorizes a trustee, ««elve 
other person holding property to sell ‘*P |°j* ^ 

and the sale is made out of Court, the Com ^ 
authorizing or directing the sale oes c^t 

title to the purchaser and '“ ■“<* » - , confirm 

fhTsat ^t^ 

1. (’12) 16 C. W. N. 394 : 6 I. C. 300, Golam 

Hossein v. Fatima Begum. 




1942 


Sheomangan Singh v. Emperor 


Ondh 425 


but not by the Court. In 24 C. W. N. 1072, 2 it wag 
held that the procedure for sales in execution of 
decrees under the Code of Civil Procedure does not 
apply to sales by Official Receivers and that sales 
by them aro really sales by owners and may be held 
either by public auction or by private treaty. It was 
held by the Oudh Judicial Commissioner's Court in 
74 I. C. 802, 5 that the provisions of the Code of 
Civil Procedure do not apply to the 6ale of an 
insolvent's property by the receiver under S. 59, 
Provincial Insolvency Act. A Full Bench of the 
Madras High Court held in A. I. R. 1927 Mad. 1* 
that a sale by an Official Receiver of the insolvent’s 
property is not a transfer contemplated by S. 2 (d), 
T. P. Act. The Calcutta High Court held in 46 Cal. 
887® that there is nothing to exempt a conveyance 
by an Official Receiver in insolvency from the opera- 
tion of S. 54, T. P. Act. It wa9 held in A.I.R. 1935 
Mad. 55® that an Official Receiver i9 not a civil 
officer and hence a transfer deed executed by him 
in pursuance of an auction sale held by him i9 not 
exempt from registration. 

These cases are sought to be distinguished on the 
ground that in this case the Insolvency Court had 
ordered that the receiver should conduct the sale 
and bad accepted the bid of the appellant. We are 
of opinion that these facts make do difference as 
regards the nature of sale. No provision of the Insol¬ 
vency Act has been pointed out to us which enables 
the Insolvency Court to sell property when an Offi¬ 
cial Receiver is appointed. Whatever directions were 
given in this case by the Court to the Official Re- 
ceiver were not in a judicial capacity but in its 
administrative capacity. It cannot be said that the 
sale was held by or in execution of an order of a 
. jCourt of competent jurisdiction. The Court had no 
.'jurisdiction to order the sale or to order that the 
ibid bo accepted. It, therefore, canoot be said that 
|S. 54, T. P. Act, does not apply by virtue of S.2 (d) 
iOf the Act, and no sale deed was necessary. 

Reliance is placed on behalf of the appellant on 
the case in 14 All. 176.7 That was a case in which 
the Official Liquidator of a company had sold the 
remainder of a lease. The point before us was not 
decided in that case. The other case relied on is of 

T e , r ?- Co ?5 t > 1939 °- A - 119 8 la that case, the 
Official Liquidator sold some property and the Court 
passed an order that the sale bo approved. Subse¬ 
quently, the order of adjudication was annulled and 
the receiver executed a sale deed of the property 
subsequent to the annulment. Two objections were 
raised as to the validity of the sale deed. The first 
was that it was executed after the order of annul¬ 
ment and the receiver bad no power then to execute 
it and the second that under the provis ions of S. 54 , 

2 * Cj, 0 ) ! A ; R - 1920 Cal, 935 : 60 I. C. 745 • 
24 0. W. N. 1072, Entazuddin Sheikh v. Ram 
Krishna. 

3. ('24) II A.I.R. 1924 Oudh 294 
26 0. 0. 319, Mt. Huaaini Bibi 
Zabir Abdi. 

99 LC - 8: 60 Mad - 

Naraafmhuiu^' 629 V ’ B ’ h BMftVa Sankram 
5. (’19) 6 A. I. R. 1919 Oal. 193 : 63 I. 0. 121 • 46 

v * Amar Krishna Saha. 

t 5 1035 Mad - 55 : 152 I 0 * 988 : 67 

•y M i»nAv J * 74 6 * Narasa PP ft ▼. Hussain Sab. 

V. BiUorth. 11,176: 1892 A ' W ' N ‘ 25 ' Gaya Prasad 

1989 0adh 65 : 179 1.0. 764 : 14 
Luck. 404 : 1939 0. W. N. 32 : 1939 0. A. 119 
Wazirey y. Mathura Prasad. ' 


: 74 I. C. 802 : 
v. Muhammad 


T. P. Act, the transaction was only a contract for 
sale and it did not create any interest or charge on 
the property. Both these objections were disallowed. 
The following observation was made as regards the 
second objection : 

"With regard to the second contention the learned 
counsel on behalf of the appellant relies on the pro¬ 
visions of S. 54, T. P. Act. The point no doubt is a 
controversial one but I am of opinion that the case 
is covered by S. 2 (d), T. P. Act. The words of the 
section applicable are 'transfer by order of a Court 
of competent jurisdiction.* I am of opinion that tho 
Official Receiver’s sale falls within the words. It is 
in the nature of court sale and its validity really 
depends on the order of the Insolvency Court vesting 
the property in the Official Receiver and thus autho¬ 
rizing him to sell." 

The Full Bench of the Madras High Court in 
A.I.R. 1927 Mad. I 4 was referred to and was distin¬ 
guished on the ground that no sanction of the sale 
had been obtained in that case, but in the case 
before the learned Judge of this Court sanction had 
been obtained. The attention of the learned Judge 
was not directed in this case to the fact that there 
was no provision in law authorizing a Court to sell 
the property, to authorize the Official Receiver to 
sell it. or to sanction a sale made by him. The 
Official Receiver had a statutory right to sell the 
property without reference to the Court. We are 
unable to follow the decision in this ruling that no 
SAle deed was required to complete the Utlo of a 
purchaser from an Official Receiver. It is no autho¬ 
rity for the view that the appellant is entitled to a 
6ale certificate. The only provision of law under 
which an auction purchaser is entitled to a sale cer¬ 
tificate is 0. 21, R. 94, Civil P. C. That rulo applies 
to execution proceedings and as observed above, a 
sale by an Offioial Receiver is not in the course of 
execution proceedings. We are of opinion that the 
view taken by the Court below that the appellant is 
not entitled to a sale certificate and be must get a 
sale deed executed in order to complete his title, is 
correct. The appeal is accordingly dismissed with 
costs. 

G.N./R.K. Appeal dismissed . 
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Agarwal J. 

Sheomangan Singh — Complainant 

v. 

Emperor . 

Criminal Ref. No. 26 of 1942, Deoided on 28th 
May 1942, made by Sess. Judge, Gonda, D/- 23rd 
March 1942. 

Penal Code (I860), S. 174-Witness failing to 
appear —Complaint ol Court issuing summons 
to witness is necessary — Accused cannot be 
convicted on complaint by Sub-Inspector, 

An offence under S. 174 is against tho publio 
servant before whom the accused fails to appear. 
Where therefore a witness has failed to appear 
before tho Court, which had summoned him, a 
complaint must be made by suoh Court. If there i a 
no such complaint, tho acoused cannot be oonvioted 
on a complaint by the Sub-Inspector of polioe 

Penal Code_ [P 42*6 C 1] 

(’36) Ratanlal, Page 415 Pt. 2. 

C «6) Gour, Page 590 Pt. 2. 

Matud Hasan — for Complainant, 

K. Qhose , Government-Advocate 

— for the Crown, 


426 Oudh Bhagwan Din v. Bhagwan Din (Bennett J.) 

ORDER. — Thi3 is a reference by the learned 


is a 

Sessions Judge of Gonda recommending that the 
conviction of Sheo Mangan Singh under S. 174, 
Penal Code, be set aside. Sheo Mangan Singh was 
summoned as a prosecution witness in a case under 
S. 110, Criminal P. C. The police reported that he 
refused to take the summons and said that he would 
not attend Court. In fact he did not attend Court 
on the date fixed. The learned Judge has made this 
reference on the ground that the conviction under 
S. 174, Penal Code, is bad because there was no 
complaint made by the public servant concerned as 
required by S. 195 (a), Criminal P. C. Under the 
said section no Court shall take cognizance of any 
offence under Ss. 172 to 188, Penal Code, except on 
the complaint in writing of the public servant con¬ 
cerned or of some other public servant to whom he 
is subordinate. An offence under S. 174, Penal Code, 
is against the public servant before whom the ac¬ 
cused fails to appear. So in this case the complaint 
should have been made by the Magistrate in whose 
Court the case under S. 110, Criminal P. C., was 
pending and who bad summoned the accused. Ad¬ 
mittedly there was no such complaint and the case 
started on the complaint of the Sub-Inspector. The 
Magistrate had no jursidiction to convict the ac¬ 
cused as the caso was not started by a competent 
person. I therefore accept the reference and order 
that the conviction of Sheo Mangan Singh be set 
aside and he be acquitted. The fine if paid will be 
refunded. 

r K. Conviction set aside. 

A. I. R. (29) 1942 Oudh 426 

Bennett J. 

Bhagwan Din — Plaintiff—Applicant 

v. 

Bhagwan Din — Defendant — 

Opposite Party . 

Civil Revn. Appln. No. 40 of 1^0 Decided on 
7th May 1942, for revision of order of Munsif, t-ast 
Hardoi, D/- 18th January 1940. 

Civil P. C. (1908), Ss. 152, 115 and Sch. 2, 
Para. 12 - Court passing decree on award can 
refer to arbitrator for ascertaining whether 
there is clerical error in award—Court doe * JV? 1 
illegally exercise jurisdiction in admitting arbi¬ 
trator^evidence—Evidence Act, S. 92, has n 
application. . 

An arbitrator occupies a position “.“uSPcoort 
that of a Court and it is natural ‘hat the Court 

which passes the decreo on Scertaining 

to the arbitrator for the P ur P° 3 ® cl f erical mistake 
whether there had in tact been wbetber there 
in the award. It is for . h,m .“ y for tbe Court it- 

had been such an error just as .Us ^ ^ 

self to decide t W T b e cour does not therefore act me¬ 
in a judgment. 7be Jurisdiction in admitting 

gaily in the exercise of 1 Section 92, Evidence 
the evidence of the arbi !'"ft ™!°f B9) § i 9 A.I.R. 
Act, does not apply to . j g }93l Mad. 

1932 Oudh 293, Bel on; ( 31) 18 42? c 

785, Expl 

(^ 40 )"obitfti"ey, S. 115, N 12 Ft. 61; S. 152, N.17 

(^S-i&BgS/N.^Whatisnot iUega.ity 

or material irregularity. 

il. N. Shukla — for Applicant. 

E. Husain — for Opposite Party. 


A. I. R. 

? R o E ^; ~Z. T. his - an application in revision , 
under S. 115, Civil P. C., against an order passed # 
by the Munsif, East Hardoi on an application under 
S. 152, Civil p. C. It appears that an application 
under S. 12, Agriculturists’ Relief Act, for the re¬ 
demption of a mortgage was referred to arbitration. 
The arbitrator, an advocate of the Hardoi Bar, 
gave his award on 5th August 1939. The mortgage 
deed was of the year 1915 and it provided for inter¬ 
est at the rate of 2 per cent, per mensem. The 
award shows that the mortgagee was willing on 
certain conditions that the rate of interest should be 
reduced and that the arbitrator reduced it accord¬ 
ingly. As the award stood at first he reduced it to 
1 per cent, per annum with yearly rests from 4th 
May 1915. No objection was taken to the award at 
the time and it wa9 made a decree of the Court. 
About a month later objectiou was taken to the 
award and decree on the ground that by mistake the / 
arbitrator wrote in his award 1 per cent, per annum 
instead of 1 per cent, per mensem. Upon this the 
Munsif examined the arbitrator and also took other 
evidence adduced by tbo parties and held that tbero 
had been a clerical error. Ho corrected it accord¬ 
ingly under S. 152, that is, he substituted 1 per 
cent, per mensem for 1 per cent, per annum both in 
the award and in the decree. The present applica¬ 
tion in revision challenges tho right of the Munsif 
to make this change, the main argument being that 
he acted illegally in the exercise of his jurisdiction 
in admitting the evidence cf the arbitrator on tbo 
point. It is contended that in view of the provisions 
of S. 92 and other sections of the Evidence Act no 
evidence should hove been admitted for the purposo 
of varying the terms of an award. 

In support of Ibis contention the learned counsel g 
for the applicant has referred to 61 M. L. J. 437. 1 
In this case it was held that tho fact that the terms 
of an instrument as they stand are so unusual as to 
show that the document cannot mean what it says, 
is not any ground for adding terras to an unambi¬ 
guous deed. In that case tho document under oon- 
sideration was a deed of mortgage and the question 
under consideration was whether tho interest upon 
the mortgage should be at the rate of Ra.2 per cent, 
per month or at tho rate of Its. 2 per month For 
the opposite party I have been referred to 9 O.W.N. 
803 * in which it was held that where an award con 
tains an accidental mistake and a decreo is passed 
in terms of the award the Court has power to amend 
tho decree as well as the award vipon, which it is 
ba=ed Paragraph 12 of Schedule 2, Civil P. C., em- 
poi^r's aCourt to correct an award where it eon- , 
tains a clerical mistake and Para. 14 empowers a 
Court to remit the award to the orblt i; ator 
amendment under certain circumstances. The ques- 
lion in the present case for consideration s vheithe 
after the award has been made a decreo of tb 
Court the Court is entitled to amend it and for 

^rZn^bXe or 

SsaaWiSffBsS 

are not applicable to a_c.se of thls^ 1 q( 

been co rrectedMmder 

Mai 8 mu nuU 

140 I.C. 412 
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a iS. 152, Civil P. C. Tbe arbitrator occupied a posi- 
Itioo analogous to that of a Court and it was natural 
that the Munsif who passed tbe decree or the award 
jshould refer to the arbitrator for the purpose of ns- 
Ice.taining whether there had in fact been a clerical 
(mistake as was alleged. It was for him to say whe¬ 
ther there had been such an error just as it is for 
tbe Court itself to decide whether a clerical error 
has occurred in a judgment. The Munsif gave effect 
to bis decision on this point. I am not therefore pre- 
Ipnred to agree with the applicant's learned counsel 
[that tho Munsif acted illegally in the exercise of hia 
jurisdiction and I accordingly dismiss this applica¬ 
tion with costs. 

R.K. Application dismissed. 


A. I. R. (29) 1942 Oudh 427 

Bennett and Agarwal JJ. 

Mir Iqbal Husain — Plaintiff — 

Appellant 


v. 


Shankar Dayal and others — 

Defendants — Respondents . 

Second Appeal No. 19D of 1937, Decided on 23rd 
April 1941, against order of Civil Judge, Bar&banki, 
D/• 24th February 1937. 

(a) Grant — All land in Oudh confiscated by 
Government at time of Mutiny — Only those 
persons are owners who got it subsequently. 

All the land in tho Province of Oudh was confis¬ 
cated at the time of Mutiny by tho Government, 
c and only those persons are its owners who got it 
subsequently from it. Whatever rights the zamin- 
dars had were confiscated, and tho rights which 
they can now claim are only those which they 
acquired subsequently from tbe Crown. 

[P 428 C 1] 

(b) Adverse possession — Site in town — 
Defendant in possession since 1865 — No evi¬ 
dence that defendant or bis ancestors ever ac¬ 
knowledged plaintiff zamindar's title—Nothing 
to show how defendant came Into possession — 
Defendant must be taken to have acquired title 
by adverse possession. 

Where the defendant has been in possession of a 
site iu town since 1865 and there is nothing to 
show that the defendant or his ancestors ever ac¬ 
knowledged the title of tbe plaintiff zamindar and 
d there is also nothing to show how tbe defendant 
camo into possession, the defendant must bo taken 
to have acquired title by adverse possession : ('32) 
19 A. I. R. 1932 Oudh 46 and (*34) 21 A. I. R. 
1934 Oudh 21, Not /oil. ; 33 All. 757 ; (’31) 18 
A. I. R. 1931 All. 323 and (’40) 27 A. I. R. 1940 
Oudh 134, Rel. on. (P 428 C 2 ; P 429 C 1] 

Limitation Act — 

(’42) Chitaley, Arts. 142 and 144 N. 96 Pt. 9. 

(’38) Rustoraji, Page 1369 Note “Adverse posses- 
eion : Must be ‘hostile,’ ’notorious* and ‘ex¬ 
clusive’." 


(c) Landlord and tenant — Village sites — 

Zamindar is presumed to be in possession_ 

Presumption does not apply to town_Tenants 

In town can transfer house as well as site — 
Burden to prove that tenant in town could not 
transfer site is on plaintiff zamindar. 

There is a presumption, no doubt, in the case of 
agricultural villages that a zamindar is in posses¬ 


sion of all the village sites, but this presumption e 
cannot be applied to a town. The tenants in rural 
areas or agricultural villages are not entitled to 
transfer houses and tbe sites of houses, but are 
entitled only to transfer the materials of which the 
houses are built, whereas tenants in urban areas 
are entitled to transfer the houses as they stand 
upon their sites and tbe rights of occupation 
therein. Therefore, in the esse of a site in town the 
burden is not on the defendant tenant to prove that 
he was entitled to transfer the Bite but is on the 
plaintiff zamindar to prove that tbe tenant was not 
entitled to transfer the site : 1940 R. D. 213 and 
(*30) 17 A. I. R. 1930 Oudh 235. Rel. on. 

[P 428 C 2 ; P 429 C 2] 

(d) Easements Act (1882), S.62 (() —Residen¬ 
tial house in town—Occupier convening house 
into public temple—Zamindar cannot re-enter . 
unless occupier is shown to be holding land ' 
under licence for specified purpose and that 
his right of transfer was restricted in any way. 

A zamindar is not entitled to re-enter upon the 
land forming the site of a residential house in a 
town on tho ground that tbe occupier has converted 
the residential house into & public temple unless it 
is shown that he was holding it under any licence 
for a specified purpose and that his right of transfer 
was restricted in any way. (P 429 C 2] 

M. IPasim and Naziruddin — for Appellant. 

B. N. Dhaon — for Respondents 1, 2, 3 and 5. 

JUDGMENT. — This is a second appeal by tho 
plaintiff whose 6uit has been dismissed by both tbe 
lower Courts. Tbe plaintiff is a talukdar and pro¬ 
prietor of Mauza Safdarganj. He alleged that his 
ancestor settled one Sita Ram on kbasra abadi „ 
compound No. 309 and house No. 231 to act as y 
priest of the tenants of tbe village, and after his 
death his grandson Mendi Lai was appointed as the 
priest aod was residing on tho land in suit and per¬ 
formed tbe duties of tbe priest, and that Mondi Lai 
died about eight years ago and defendant 1 without 
any right occupied tho house and was getting a 
temple constructed on the land for tbeusoof the 
public. He prayed for a decree for possession of tho 
land and in the alternative prayed for an injunction 
that defendant 1 be asked not to construct a pub¬ 
lic place of worship on the land in suit and bo 
ordered to remove the materials of the templo. 
Some persons who were made trustees of the temple 
were also made defendants. The principal defen¬ 
dant was defendant 1. Ho pleaded thAt the plaintiff 
was not the owner of the abadi of Safdarganj, that 
ho was an heir of Pandit Mondi Lai and that he h 
and his ancestors were in possession of tho house 
from the time of Mahomedan .rnle, and that it was 
totally wrong that the plaintifTs ancestor had put 
Sita Ram on the land. It was also pleaded that 
Safdarganj was a town, and its inhabitants had been 
transferring their houses, and that the defendant 
has only installed Sri Thakurji in his residential 
house and had not convorted it into a publio temple. 
The defendant’s pleader stated on tho date of issues 
that the house was built before 1800 when the King 
of Oudh was the owner of the land and under a 
oustom prevailing at that timo hia client’s ancestors 
became tho owner of tho site of tho house and 
acquired title by adverse possession against the 
Government and also the plaintiff. The loarned 
Munsif held that tho plaintiff was the owner of tho 
land m suit, that defendant 1 was the heir of Mendi 
Lai, and that it was not proved that the plaintiff’s 
ancestor had put Sita Ram on the land, that Safdar¬ 
ganj was a town and the ocoupants of the houses 
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a ha 4 a right of transfer. He also held that the 
defendant was not a licensee on behalf of the plain¬ 
tiff, and the plaintiff was not entitled to re enter on 
the land. He decided the question of adverse pos¬ 
session against the defendant. On appeal the learned 
Civil Judge agreed with the findings of the learned 
Munsif and further held that the defendant had 
acquired a title to the land by adverse possession. 

It is argued before us on behalf of the respondents 
that the plaintiff is not the owner of the land and 
the house in suit. The findings of both the Courts 
are against the respondents. There is ample evi¬ 
dence on the record to prove the plaintiff’s title to 
the land. All the land in the Province of Oudh was 
confiscated at the time of Mutiny by the Govern¬ 
ment, and only those persons are its owners who 
got it subsequently from it. It is admitted that 
, Syed Amjad Husain was the ancestor of the plaintiff. 
The wajibularz, Ex. 3, prepared in 1868, shows 
that the settlement of Safdarganj was made with 
the ancestor of the plaintiff. It also shows that a 
eanad was granted to the ancestor of the plaintiff, 
and a summary settlement was made in 1264 with 
Syed Aulad Husain and Syed Amjad Husain and 
that another settlement was made in 1266 with 
Syed Amjad Husain. There is also aqabuliat, Ex. 6, 
dated 17th April 1868, which shows that Safdar¬ 
ganj was settled with Syed Amjad Husain at a 
revenue of Rs. 1150. In the khewat of 1300 Fasli 
the name of Syed Amjad Husain is entered. 

Reliance is placed on behalf of the respondents 
on a gazetteer of the Bara Banki district at p. 265. 
It lays down that Safdarganj itself was founded by 
Nawab Wazir Mansur Ali Khan otherwise known as 
Safdarganj. The appellant on the other hand, relies 
C on p. 115 of the same book where it is laid down 
that in the days of Mansur Ali Khan, Syed Newazish 
Ali became Chakledar of Sidhaur, and founded Saf¬ 
darganj in honour of the Nawab. The plaintiff is a 
descendant of Syed Newazish Ali. It is not material 
for the purposes of this case to find out who founded 
Safdarganj, because whatever rights the zamindars 
had were confiscated, and the rights which they 
can now claim are only those which they acquired 
subsequently from the Crown. It is argued on behalf 
of the respondents that it has been found by the 
lower appellate Court that the defendant’s ancestors 
entered upon the land in the time of the Nawabs of 
Oudh, and so their rights have not been affected. 
Reliance is placed on the form of sanad given m 
Appx. D, Oudh Estates Act, in which it is laid 
down that one of the conditions of the grant is that 
the grantee will treat all holding under him with 
consideration and secure them in the possession of 
all the subordinate rights that were(hereto.before 
enjoyed. This condition only lays down that the 
holders of rights subordinate to the grantee w.ll be 
unaffected but we have to find in thui case what 
those rights are. It is not proved that those nghta 
are of a proprietor. Agreeing with both the Courts 
we hold that the plaintiff is the proprietor of the 
land in suit, unless his title has been extinguished 
by^Vverae possession. This leads us to the—« 
whether defendant 1 has acquired s.tileby adverse 
possession. For deciding this question, it is neoessary 
to find out whether Safdarganj is ““ 8 8 r °"‘‘ ura ‘ 
village or a town. The most important document in 
this connexion is an application ma ® J ‘ M h 

rrsss'i'S 

populated on the land of Kundi, and there was no 


A. I. R. 

in . Safdar 6 aD i. that the resi- . 
dentb of Safdarganj were mahajans and well-to-do 6 

i rom lhe applicant did not derive 

any fixed gain. This application goes to show that 
safdarganj was not an agricultural village. It is 
described as a town in the gazetteer of the Bara 
Banki District. It is also stated in it that there is a 
bazar which is a nazul property and flourishing 
trade in grain is carried on, and there is a police 
station, a post office and it is administered under 
Act 10 of 1856. It also shows that the houses are 
assessed to taxation, and the income is spent on the 
maintenance of the town police and on conservancy. 
Ex. D-5, khasra for the year 1865, goes to show that 
there was an inn in Safdarganj. This document 
further shows that out of a total number of 374 
houses, only 49 belonged to agriculturists and the 
others to persons following other professions and 
that 125 families belonged to tailors, artizans and i 
other business men. The two Courts have dealt with 
this point thoroughly, and we agree that Safdarganj 
was a town from its inception. 

The plaintiff came with a definite case that his 
ancestor had settled Sica Ram on the land in or 
about the year 1865, and he was to act as a prohit. 
He has failed to prove bis case. It has been found 
that the defendant i9 an heir of Mendi Lai who had 
succeeded to the rights of Sita Ram. The defendant 
has been in possession, according to the finding of; 
the lower appellate Court, from the times of the 
Nawabs of Oudh. Any how he has been in posses¬ 
sion since 1865. There is nothing to show that the 
defendant or bis ancestors ever acknowledged the 
title of the plaintiff. There is also nothing to show 
how the defendant came into possession. In 6ome-| 
what similar circumstances it was held by the, q 
Allahabad High Court in 33 All. 757,* that “in a 
village which was not a purely agricultural village, 
but in which, on the contrary, some 2/3rds of the 
inhabitants were non-agricalturists, certain persons, 
father and son, were in possession of a house site in 
the abadi and they carried on the occupation of inn¬ 
keepers and sellers of tobacco, and there was no 
evidence of the origin of their possession or that 
they ever paid rent to the zamindor or acknow-j 
ledged his title in if,” the defendants have acquired 
title by adverse possession. The plaintiff has failed 
to prove in this case that the house was given to 
the ancestors of the defendant for the purposes of 
administering to the spiritual needs of the residents 
of the village. It was observed in that case by 
Banerji J. that "where the defendant never ac- 
knowledged the landlord’s title and never paid rent h 
or any other dues to him for the occupation of the 
site, the ordinary role that every plaintiff against 
whom limitation is pleaded must prove a subsisting 
title not barred by limitation will apply even when 
the plaintiff happens to be a zamindar.' 

There is a presumption, no doubt, in the case of 
agricultural villages that a zamindar is in poses- 
sion of all the village sites, but this presumption 
cannot be applied to a town This case was followed 
in A. I. R. 1931 All. 323.2 It is argued by the 
learned counsel for the appellant that tbe^e ru g- 
of the Allahabad High Court are not good awm 
Oudb, but we see no reason to accede to thia wn 
tention. Reliance is placed on behalf o ^ th PP^ 
lant on certain rulings of this Court. The _ 

1. ('ll) 33 All. 757 : 11 I. C. 52 : 8 A. L. J. 877, 
Incha Ram v. Bande Ali Khan. 

2. (’31) 18 A. I. R. 1931 All. 323 : 130 I. C. 296, 
Alopi v. Gajadhar Prasad. 
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is 8 0. W. N. 1153. 3 4 5 * It was held in that case that 
"where there is no allegation in the pleadings about 
the plaintiff having lost possession either by dis¬ 
possession or by discontinuance of possession and 
the suit is based on title, the suit is governed by 
Art. 144 and not Art. 142 of Sch. 1, Limitation 
Act, and that title by adverse possession cannot be 
acquired by mere possession per se for any leDgth 
of time." 

The same was held in another case, 11 0. W. N. 
104, 4 but in a subsequent case, 1939 0. A. 806, 5 it 
was held that “Art. 142 applied to all case3 of 
alleged or pros*ed dispossession whether the plain¬ 
tiff's claim is based on his proprietary or possessory 
title." 

The ruling reported in 11 0. W. N. 104 4 was ex¬ 
pressly overruled. In 11 0. W. N. 104* it was ob¬ 
served that notoriety of possession may, in some 
cases, justify a presumption that the true owner 
wa3 aware of the character of the possession being 
adverse. In this case the plaintiff alleged his pos¬ 
session, and so Art. 142 was applicable. The lower 
appellate Court was also justified, under the cir¬ 
cumstances of the case, in coming to the conclusion 
that the defendant had acquired a title by adverse 
possession, and we see no ground for interfering in 
second appeal. Reliance is also placed on behalf of 
tho appellant on 1941 O. W. N. 537.0 In that case 
the plaintiff relied on adverse possession and no 
case of permissive possession was set up by the de¬ 
fendant. It was held that it was wrong to approach 
the question of adverse possession by determining 
whother the defendant had proved the case of per- 
missive possession. That case is quite distinguish¬ 
able. In 12 0. W. N. 178 7 the possession was 
obtained with the consent of the owners. The case 
will bo different if a person enters on the land of 
another with his consent express or implied, and 
thon sets up an adverse title. Here there is nothing 
to show how the defendant entered on the land. 
Those cases, in which tho defendant denied the title 
and remained in possession for more than 12 years, 
but the plaintiff was not entitled to possession, are 
also distinguishable. We see no reason to differ from 
the finding of the lower appellate Coart that the 
defendant has acquired a title by adverse possession. 

It has also been found by both the Courts that 
the oooupants of houses in Safdarganj have a right 
to transfer the right of occupation also. The most 
important evidenco on tho point is the judgment of 
this Court, dated 29th Jnly 1928. It was held that 
the ryots in Safdarganj had a right to transfer their 
houses. Exhibit D-5, khasra for the year 1885, also 
shows that a number of transfers were made not 
only of houses but also of dilapidated houses and 
open sites of houses. A number of sale deeds has 
been produced showing transfers of houses. We see 
no reason to differ from the findings of the two 
Courts that tho occupants of ho uses in Safdarganj 

3 r C 32 l 19 A * ** R * 1932 0adh 46 : 137 I. C. 678 : 
I. 1 ? 0 *' 250 : 8 °- W. N. 1153, Suraj Bali v. 
Mahadeo Prasad. 

4 -(’ 34 >21 A. I. R. 1934 Oudh 21 : 147 I. C. 805 : 
11 O. W. N. 104, Mohammad Mahmud v, Moham¬ 
mad Afaq. 

5. ('40) 27 A. I, R. 1940 Oudh 134 : 185 I. G. 786* 

IL L ^- 167 1939 °* W - N - 1005 • 1339 0. A*. 
808 , Jaimangai Tewari v. Bindeshwari Singh. 

A> R> 1941 0u< *k 4 36 : 194 I. C. 60 : 

N r’ ^ 7 \£ qbal v * Huma yun Qadar. 

7 ; ( 35) 22 A. I. R. 1935 P. 0. 53 : 154 I. C. 27 : 

W. N. 178 (P. 0.), Ejaz Ali v. Court 
of Wards, Bnlrampur Estate. 


have a right to transfer the right of occupation. In 
a recent case, 1940 R.D. 213,8 it was held that the 
general rule in these provinces is that tenants in 
rural areas or agricultural villages are not entitled 
to transfer houses and the sites of houses, but are' 
entitled only to transfer the materials of which the! 
houses are built, whereas tenants in urban areas 
are entitled to transfer the houses as they stand 
upon their sites and the rightsof occupation therein. 
This Court held in 7 0. W. N. 271° that “the rule 
that in the absence of a special contract or custom 
no ryot has any rights in the inhabited area or 
an agricultural village except a right of occupation 
with a right of transfer does not apply to a site in 
a town.” 

The burden is, therefore, not on the defendant to 
prove that be was entitled to transfer the site but 
is on the plaintiff. There is no evidence on his behalf 
restricting the power of the defendant to transfer 
the house. We therefore hold that the defendant 
had a right to transfer his house. It is argaed that 
the defendant has only the right of residence; and 
he could not convert the residential house into a 
temple. Reliance is placed on S. 62, cl. (f), Ease¬ 
ments Act, which provides that “a licence is deemed 
to be revoked where a licence is granted for a speci¬ 
fied purpose and the purpose is attained, or aban¬ 
doned or becomes impracticable." 

Here there is nothing to show that the licence 
was granted for a specified purpose. Apart from the 
faot that the defendant has acquired a title by adverse 
possession, tho plaintiff is not entitled to re-enter 
upon tho land on the ground that he has converted 
the residential house into a public temple, because 
it has not been shown that he was holding it undor 
any licence for a specified purpose, and that his 
right of transfer which has been established was 
restricted in any way. This case is distinguishable 
from those of agricultural villages where there is a 
presumption that the occupants of the houses have 
a right of residence only. We need not docido tho 
point whether tho house had been converted into a 
public temple. Tho plaintiff is not entitled to pos¬ 
session or injunction. We agree with the lower 
Courts that tho plaintiff is not entitled to any of 
the reliefs claimed by him. The appeal is dismissed 
with costs. 
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Appeal dismissed, 


8. ('40) 1940 R.D, 213, Misri Lai v. Durga Narain. 

9. ('30) 17 A. I. R. 1930 Oudh 235 : 122 1.0. 774 : 
7 O.W.N. 271, Kanhaiya Lai v. Hamid Ali* 
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Agarwal J. 

Bhagxoat and others — Applicants 

v. 


Emperor . 

Criminal Revn. Appln. No. 26 of 1942, Decided 
on 7th July 1942, for revision of order of Sessions 
Judge, Rao Bareli, D/- 17th Decomber 1941, 


(a) Criminal P. C. (1898), S. 526 (8) — Word 
Intimation" in proviso to S. 526 (8)—Meaning 
of-Application by accused to trying Magistrate 
for transfer — Application forwarded to District 
Magistrate and rejected - Subsequent applied 
tion by other accused that he intended to Vn JL 
District Magistrate for transfer and if n^es 
sary Chief Court—Proviso to S. 526 (8) held 5 m 

not apply-Subsequent application held intimi- 
tion to Court within S. 526 (8), 
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_intimation referred to in tbe proviso to S. 

526 (8) can only mean that referred to in S. 526 (8) 
itself, that is an intimation to the Court that the 
applicant intends to make an application under 
Section 526. [P 430 C 2; P 431 C 1] 

An application was made by the accused on 23rd 
May 1941 to the trying Magistrate that as he want¬ 
ed to produce the Magistrate as a defence witness 
he might transfer the case to some other Court, 
The Magistrate sent that application to the District 
Magistrate. The District Magistrate asked the Magis¬ 
trate whether any of the facts were within his per¬ 
sonal knowledge and on his reply in the negative, 
ho ordered him to proceed with the case. On 5th 
July 1941, an application was put in on behalf of 
another accused that he would put in an applica¬ 
tion for transfer of the case before the District 
Magistrate and in case of necessity in the Chief 
Court and so the proceedings might be adjourned : 

Held that (1) in the application of 23rd May 
1941 no intimation was given that the accused in¬ 
tended to apply under S. 526. Such intimation was 
given to the trying Magistrate for the first time on 
6th July 1941 and hence the first part of the pro¬ 
viso to S. 526 (8) did not apply. [P 431 C 1] 

(2) The second part of the proviso to S. 526 (8) 

also did not apply because no adjournment had been 
obtained. The fact that the Magistrate sent the 
application dated 23rd May 1941, to the District 
Magistrate and therefore the proceedings were stay- 
ed did not amount to an adjournment under Sec- 
tion 526 (8). [P 431 0 U 

(3) The application of 5th July 1941 was an inti¬ 

mation to the Court within S. 526 (8) that the 
applicant intended to move the Chief Court and 
therefore the Magistrate was bound to adjourn the 
proceedings. The fact that in the application the 
applicantstatedthathe would move the Chief Court 
only in case of necessity and did not definitely state 
that ho would move the Chief Court did not make 
the application cease to bean intimation to the Court 
within S. 526(8) inasmuch as it was the practice of 
the Chief Court that an application could not be 
made to it without first approaching the District 
Judge, and therefore an application to the District 
Magistrate was a necessary step for an application 
to the Chief Court. [ P 431 C lj 

Cr P C._ 

(•41) Chitaley, S. 526 N. 19 and N. 21. 

(’41) Mitra, Page 1728, N. 1387. 

(b) Criminal P. C. (1898), Ss._526 (8) and 
537 — S. 526 (8) is mandatory — Failure to 
journ case renders trial illegal. 

Site s.«« »• » «■ * s - 537 »■ ”• 

(.«! Mi.», P.8. MM *•* 1387 = '' 4di0 " ,n - 

ment compulsory. 

G. G. Chatterji and S. L. Suri-tor Applicants. 

Aslant Government Advocate-tor the Crown. 


Bhagwat v. Emperor (Agarwal J .) 


A. I. B. 

ORDER. —This is an application in revision by 
lour persons who were convicted under S. 341 6 
Penal Code, by a Magistrate of the First Class and 
sentenced to pay a fine of Rs.50 each. They applied 
in revision to the Sessions Judge but be refused to 
interfere. The prosecution case is that one Ram 
Prasad, a resident of villageGoghar went to Ganga- 
par for selling oil. Three of tbe applicants, Lacbh- 
man, Badal and Racn Din told him that be ought 
not to have come to the village to sell oil to the 
Mahomedans on account of Hindu-Muslim friction. 
Badal gave him a slap and took him to the head¬ 
quarters of the manager of the Tajpur estate. There 
he was beaten by two sipahia, Bhagwat, applicant 
and Ram Adhar. Ram Din and Ram Adhar took 
away his oil and weights, Ho was then taken to a 
stable by Ram Din, Lachhman, Badal, Bhagwat and 
Ram Adhar and beaten there. 

The charges against these persons were, firstly / 
that on or about 5th February 1941, they at Tajpur 
police station Kunda were members of an unlawful 
assembly and in prosecution of tbe common object 
of such assembly, that is in beating Ram Prasad, 
committed the offence of rioting and secondly that 
Lachhman, Bhagwat, Badal and Ram Din wrong¬ 
fully restrained Ram Prasad and took him to zilla 
Tajpur where he was beaten. The learned Magis¬ 
trate acquitted all the acoused under S. 147 and 
convicted the four applicants under S. 341. He 
acquitted Ram Adhar. 

It has been argued on behalf of the applicants 
that the trial was vitiated as the Magistrate con¬ 
travened the provisions of S. 526 (8), Criminal P.C. 
An application was made by Bhagwat accused on 
23rd Moy 1941 to the trying Magistrate that as he 
wanted to produce tho Magistrate os a defenoe wit- ^ 
ness he might transfer the case to some other Court. 
Tho Magistrate sent that application to the District 
Magistrate. The District Magistrate asked tho 
Magistrate whether any of the facts were within 
his personal knowledge and on his replying in tbe 
negative he ordered him to proceed with tbe case. 
On 5th July 1941, an application was put in on be¬ 
half of another accused that he would put in an 
application for transfer of the case before the Dis¬ 
trict Magistrate and in c*se of necessity m the 
Chief Court and so the proceedings might be ad- 
iourned. That application was refused. It was argu- 
id that tbe Magistrate was bound to adjourn tho 
cL Section 526 (8). Criminal P. C., runs as 

f °-TiQ any inquiry under Chap. 8 or Chap..18 or 
in any trial, any party interested intimates to the * 
Court at auy stage before tbe defence closes its case * 
that he intends to make an application under this 
section, the Court shall, upon his executing, it bo 
required, a bond without sureties, of an amount not 
exceeding Rs. 200, that he will make 3uch app,lt ^ 
tion within a reasonable time to be fixed by the 
Court adjourn the case for such a period' "V 
afford sufficient time for tfio application to e 
and an order to be obtained thereon : , gba u 

Provided that nothing herein ^ nJ 

require the Court to adjourn tho “f®* p^ty, or 

or subsequent intimation from sub .section has 

where an adjournment under this 
already been obtained ^accused." 

upon a subsequent intimation by 7 Judge is 

The view taken by the 'earned S" a J w 8 a3 a 

that the application dated 5tiW ^ ^ Court 

second application and t ' or(ls iu the proviso 
was justified m rejecting • nQt .. su bscquen t 

referred ,o .» 
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(proviso could only mean that referred to in thesub- 
a section itself, that is an intimation to the Court 
.that the applicant intends to make an application 
under this section. No such intimation was given in 
•the application dated 23rd May. The trying Magis¬ 
trate himself was asked to transfer the case. The 
trying Magistrate was intimated for the first time 
on oth July 1941, that the applicant intended to 
move an application under S. 526. I think the first 
part of the proviso will not apply. The second part 
of the proviso will also not apply because no adjourn¬ 
ment had been obtained. The fact that the Magis¬ 
trate sent the application to tho District Magistrate 
and therefore the proceedings were stayed does not 
amount to an adjournment under sub s. (8). I there¬ 
fore bold that the proviso to this suh-section does 
not apply. The learned Sessions Judge has also held 
that the application dated 5th July 1941, was not 
b such an intimation to the Court ns is contemplated 
in sab s. (8). He has relied on the fact that it was 
mentioned in the application that the applicant 
iwould move the District Magistrate, and the Chief 
iCourt only in case there was necessity and he did 
Inot definitely state that he would move the Chief 
Court. An application cannot be made to the Chief 
(Court without first approaching the District Magis¬ 
trate. This is admitted to be the practice of this 
Court. If so an application to the District Magis¬ 
trate is a necessary step to be taken before an appli¬ 
cation to tho Chief Court is made. I am therefore of 
opinion that the application of 5th July 1941 was 
an intimation to the Court that the applicant in¬ 
tended to move the Chief Court and therefore the 
Magistrate was bouud to adjourn the proceedings. 

It is to be seen whether the trial was vitiated by 
c reason of the Coart not adjourning the proceedings. 
It was held by tho Allahabad High Court in A.I.R, 
1930 All, 263 1 that S. 526 (8) embodios a statutory 
mandate which the Courts ought to respect and obey 
and consequently if subsequent to an application 
under that section the Magistrate without granting 
an adjournment, proceeds with the case, the trial 
becomes illegal and not merely irregular and curable 
under S. 537. The same view was taken in A. 1. R. 
1985 Sind 27 2 and by the Bombay High Court in 
A. I. R. 1931 Bom. 411. 3 The Calcutta High Court 
haa however taken a different view in A. I. R. 1931 
Cal, 626. 4 In that case it was foand that tho inti¬ 
mation was given to thoCourt malafido for the pur¬ 
pose of delaying and defeating the ends of justice. 

1 am not prepared to hold that this application of 
5th July was mala fide and mude for the purpose of 
defeating tho onds of justice. I agree with the view 
,of the Allahabad, Sind and Bombay High Courts 
that the provisions of S. 526 (8) are mandatory and 
if they are infringed, the whole trial becomes illegal. 
The learned Assistant Government Advocate has 
I reiied on A. I, R, 1 938 Mad. 832* but in that case 

1. (*30) 17 A. I. R. 1930 All. 263 : 124 I.C. 17 : 31 
Cr.L.J. 590 ; 1930 A.L.J. 547, Luttur v. Emperor. 

2. ( 35) 22 A.I.R. 1336 Sind 27 : 156 I.C. 223 : 36 
Cr. L. J, 885 ; 29 S. L. R. 161, Yakoob Kassim v. 
Emperor. 

3* C® 1 ) 18 A. I. R. 1931 Bom. 411 : 134 I.C. 361 : 
82 Cr. L, J. 1161 : 83 Bom. L. R. 668, Pandurang 
Pnndlik v. Emperor. 

M’ 8 U 18 A ' L R - 1931 Ca1 * 626 : *34 I.C. 1057 : 
38 Cr.L.J. 31 : 69 Cal, 478 : 85 0.W.N.1112 : 55 
C.L.J. 84, Neamat Sha v. Hanuman Bak9h. 

5 ; (*88) 25 A. I. R. 1938 Mad. 832 : 178 I. C. 40 : 
I.L.R. (1938) Mad. 1003 : 39 Cr.L.J. 987 : (1938) 

2 M.L.J. 394, T. N. Boral Goudarv. Commissioner 
of Ootacamund Municipality. 


the question was different and it wasas to what was 
the effect of a Magistrate trying a case after an order e 
of transfer had been made. I think that the trial 
was illegal. 

The Dext point that arises for consideration is 
whether a retrial should be ordered. The appli¬ 
cants’ counsel has stated that the evidence in this 
case is very flimsy and no retrial should be ordered. 

1 ayree with bis contention so far as Bhagat appli¬ 
cant is concerned. It appears from the statement of 
Ram Prasad himself that he came on the scene 
after he had arrived at the zilla. The charge under 
S. 341 was for forcibly taking the complainant to 
the zilla and it is admitted that the other three 
applicants alooe had taken him there. I therefore 
think that Bhagwat should not be retried. But I see 
no reason why the others should not be retried. 1 
therefore set aside the order of the Magistrate and 
acquit Bhagwat. 1 order that the other three appli- f 
cants, Ram Dio, Badal and Lachbman bo retried 1 
by a Magistrate other than Mr. Waliullah. The 
trying Magistrate should if he thinks it necessary, 
commit the accused to the Court of Session. 


G.N./R.K. 


Order accordingly . 


A. I. R. (29) 1942 Oudh 431 

Thomas C. J. and Ghulam Hasan J. 

Pt. Ram Chandra and others _ 

Plai nti/fs—Applicants 

v. 

Raja Birendra Bikram Singh and others 
— Defendants — Opposite Party. 

Civil Revn. Appln. No. 138 of 1911. Decided on „ 
13th March 1942, for revision of order of Civil 7 
Judge, Mohanlalgftnj, Lucknow, D/- 3rd October 
1941 • 

(a) Civil P. C. (1908), S. 115-Court framing 
issue casting burden of proof on plaintiff—Ap¬ 
plication by plaintiff to recast issue so as to 
remove burden of proof imposed upon him dis¬ 
missed—No revision lies. 

Where the trial Court has framed an issue casting 
the burden of proof upon the plaintiff and refused 
to accept the plaintiff’s application to recast the 
issue so as to remove the burden of proof imposed 
upon him no revision against the order of the trial 
Court is cntertainable at the instance of the plaintiff 
on the ground that no case can be said to have been 

n Court : (>36 J 23 A - 1 ■ R - 1936 

Oudh 22 (F.B.), Rel. on; (’42) 29 A.I.R. 1942 Oadh , 

(’42) 29 A. I. R. 1942 Oudh 208 and h 
( 40) 27 A.I.R. 1940 Oudh 342, Re/, [P 482 O 11 

C. P. C. — 

( 40) Chitaley, S. 115, N. 5 Pt. 5. 

(’41) Mulla, Pago 411 Pt. (r). 

eiilftn C *( 19 08), S. 115—Erroneous de¬ 

cision by lower Court is no ground for revision. 

That the decision arrived at by the trial Court 
upon certain point was wrong in law is not a ground' 
which will justify interference in revision. • * 

C. P. C. _ CP 432 0 1. 21 

C40) Chitaley, S. 115, N. 12 Pt. 61- N 13 Pt o 

C41) Mulla, Pago 419 Pt. (y). ’ 13 Pt ' 2 ' 

Ali Zalteer — for Applicants. 
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Depox? Commissioner v. Bhola Nath 


ORDER. — Thi9 revision petition under S. 115, 
Civil P. C., by the plaintiff arises out of an order 
passed by the Civil Judge of Mohanlalganj at Luc- 
know rejecting the application of the plaintiffs 
to so recast a certain issue framed in the case 
as to remove the burden of proof wrongly placed 
upon them. The plaintiffs filed a suit in the lower 
Court challenging certain transfers executed by one 
;Mt. Pranpati in favour of the defendants-opposite- 
parties on the ground that they were not binding 
upon the plaintiffs. The plaintiffs claimed assister’s 
sons of one Kunwar Krishoa, the husband of Mt. 
Pranpati, who died in 1905. The plaintiffs alleged 
in para. 3 of the plaint that they were Kashmiri 
Brahmans, who were subject to theMitakshara law. 
Defendants 1 to 3 and 6 admitted the allegation 
while defendants 7 to 9 and 11 denied it. Among 
other issues framed in the case the learned Civil 
Judge framed issae 2 as follows : 

"What is the law applicable to Kunwar Krishna, 
whether the Mitakshara or the Aparark, and what 
is its effect ?." 

The plaintiffs thought that the issue as framed did 
not clearly indicate as to whether they were called 
upon to lead evidence upon the issue or whether they 
should do so in rebuttal. Consequently they made 
an application on 2nd October 1941, in which they 
stated that the burden of proving that Kunwar 
Krishna was governed by any law other than the 
Mitakshara law should be thrown on the party 
pleading the same, as there was a presumption of 
law in their favour that the Mitakshara law prevails 
in the United Provinces and further as it had been 
decided between the plaintiffs and one Jiwan Nath 
Takru, through whom the defendants claim an inte¬ 
rest in the property, that Kunwar Krishna was sub¬ 
ject to the law of Mitakshara and not Aparark. The 
learned Civil Judge rejected the application holding 
that the onus was rightly placed upon the plaintiffs 
to prove that the Mitakshara law applied to the case 
inasmuch os the Kashmiris had migrated to this 
province from Kashmere and they must be governed 
by their personal law—the Aparark law—unles3 and 
until it was proved that they had adopted the 
Mitakshara law. He also held that the judgment 
relied upon by the plaintiffs was not inter partes 
and was not binding upon thedefendants. Aggrieved 
by this decision, the plaintiffs have preferred this 
revision application. A preliminary objection has 
been raised on behalf of the defendants-opposite 
parties that no revision is entertainable, 
has been decided by the lower Court, i 

the decision of the lower 


as no case 
and that in 


any view of the matter — ---. . u. 

Court is at best a wrong decision which cannot* 
made the subject of interference under & 115 CitII 
P. C. Reliance is placed in support of the 
on the Fall Bench decision in 1935 0 W. N. 1158 _ 
flavins heard learned counsel for both par 11 ®. a 

must prevail. It was neiu / ordering the 

[decision arrived at by be Court oe he laint 

plaintiff to pay that D o revision lay 

on P ai "°^XTi a utoyorder, firstly on the ground 
against an interlocuio y tbe me anmg 

tto o. . prji.inw 

r- Q- ^ 

V. Kan Bahadur. 


A. I. R, 

view there is no doubt whatever in our minds that 
the present revision application is concluded by the e 
decision of the Full Bench. We have, however 
been referred by learned counsel on behalf of the 
applicants to the decision in 1940 0. W. N. 610^ 
where the rule laid down by the Fall Bench, accord¬ 
ing to tbe contention of counsel, was not adhered to. 
This case was not followed by a Bench of this Court 
in 1941 O. W. N. 1136* and the Bench preferred to 
follow the view taken in the Full Bench case in 
1935 0. W. N. 1153. 1 The same Bench in 1941 
O.W.N. 1350* referred to the case in 1940 O.W.N. 
610 2 and observed that that case was a case of 
entirely different nature, and the circumstances 
were very peculiar. Learned counsel for the appli¬ 
cants has referred to certain decisions of the other 
High Courts where interference in revision has been 
made with interlocutory orders on the ground of 
failure of justice, irreparable injury, or the like. / 
We do not consider it necessary to deal with any of 
those cases as we are satisfied that the Full Bench 
decision in 1935 0. W. N. 1158* is sufficient to 
conclude the matter. 

A good deal has been said on both sides as to the 
merits of the case, the applicants' counsel contend¬ 
ing that the burden of proof was wrongly placed 
upon his clients while the legal position was con¬ 
tested on behalf of the defendants-opposite parties. 
The learned trial Judge has taken the view that 
the plaintiffs were bound to discharge the burden of 
proof on the question whether the Mitakshara law 
governed the plaintiffs and their predecessors in¬ 
interest. That is a view which it is wholly unneces¬ 
sary to affirm or disaffirm at this stage of the case. 

To put it at its highest, it is not possible for the 
applicants to say more than this that the decision - 
arrived at by the trial Court upon this point was 
wrong in law. That, however, is not a ground 
which will justify interference in revision. Counsel 
for respondent 10, Lala Jagat Narain, appears and 
represents to us that this client had been discharged 
by the plaintiffs in the Court below and he has been 
unnecessarily implead^ in the revision pet. .on 
in this Court. Learned counsel for the plaintiffs- 
applicants admits that this was a mistake La a 
Jagat Narain, respondent 10, will be entitled to 
his costs against the plaintiff-applicants for being 
unnecessarily impleaded as a party in this revision 
petition. We hold, therefore, that the revision is 
not competent and we dismiss it with costs. 

G.N./R.K. R evision dismissed. 

2. (’40) 27 A.I.R. 1940 Oudh 342 : 187 l. C. 835 : 

15 Luck. 611 : 1940 O. W. N. 610, Mohammad ft 
Ihtisham Ali v. Lachman Prasad. . 

3 C42) 29 A.I.R. 1942 Oudh 79 : 196 I. C. 698 . 

ion o. w. n. ii36. K ° sh , a ‘ ?r d ,; 7 s ^ N ^ D; 

4 . (’42) 29 A.I.R. 1942 Oudh 208 : 197 I. C. 677 . 
1941 0. W. N. 1350. Prithvi Nath v. Bbagirath 
Tandon. _ 
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Thomas C. J. and Ghulam Hasan j. 

Deputy Commissioner, Bae Bareii. »n- 
charge Court of I Yards Tdoi Estate 
— Defendant — Applicant 

V. 

““ O^Parl,. 

Civil Revn.Applns.^VvWon 
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a Civil P. C. (1908), S. 115—Strict compliance 
with conditions in S. 115 is sine qua non to 
exercise of jurisdiction there under — Consi¬ 
derations of irreparable injury or failure of 
justice cannot warrant interference with inter¬ 
locutory orders under S. 115 — Order allowing 
application to remodel issue—No revision lies. 

There is nothing in S. 115 to warrant the inter¬ 
ference of the High Court in revision with an in¬ 
terlocutory order. It would be wholly wrong to 
import, into the language of S. 115, words which do 
not find a place there. A strict compliance with 
the conditions laid down in S. 115 is the sine gua 
non to the exercise of jurisdiction under that sec¬ 
tion. Considerations of possible irreparable injury 
or failure of justice cannot be invoked to give juris¬ 
diction to the High Court to interfere with any 
, interlocutory order. An order allowing an applica- 
J tion for remodelling an issue framed in the suit 
being an interlocutory order is not open to revision 
under S. 115 : (*42) 29 A.I.R. 1942 Oudh 431; (’36) 
23 A.I.R. 1936 Oudh 22 (F.B.) ; (*41) 28 A.I.R. 
1941 Oudh 87 and (’42) 29 A.I.R. 1942 Oudh 344, 
Rel. on ; (’42) 29 A.I.R. 1942 Oudh 208, Not foil . 

[P 433 C 2 ; P 434 C 1 ] 

Q' p. Q _ 

(’40) Chitaley, S. 115, N. 5, Pt. 5. 

(’41) Mulla, Pago 411, Pt. (r). 

M. H. Kidxcai and I. A. Abbasi—tor Applicant. 

Alt Zaheer and P. D. Rastogi — 

for Opposite Party. 

ORDER. — These are four revision applications 
filed by the defendant against the order passed by 
the Civil Judge of Rae Bareli and arise out of four 
c suits filed against the defendant. The plaintiffs oppo¬ 
site-parties filed 9uits Nos. 8, 9, 10 of 1941 and 27 of 
1940. The suits were instituted under S. 9, Specific 
Relief Act, upon the allegation that the defendant- 
applicant, along with certain trnstees of the estate, 
executed a mortgage for Rs. 2,10,000 in respect of 
nine villages in favour of the plaintiffs and deliver¬ 
ed possession of those villages. Mutation of names 
also took place in favour of the plaintiffs. The 
plaintiffs, however, were unlawfully dispossessed 
on 4th May 1935. Various defences were raised to 
the suits, one of them being that the deed executed 
by the defendant was only a lease and was not a pos¬ 
sessory mortgage and that the suits were not triable 
by the civil Court by reason of certain provisions of 
fcho U.P. Tenancy Act. The learned Civil Judge fram. 
ed issue No. 1 as follows : Whether the deed dated 
30th Ootober 1934, amounts to a lease or to a pos- 
■d sessory mortgage, and was plaintiff given possession 
under the said deed as a lessee or mortgagee ? M 
The plaintiffs subsequently filed an application ask¬ 
ing the Court to reframe the issue in such a way as 
to eliminate an enquiry into the question whether 
the deed aforesaid amounted to a lease or a posses¬ 
sory mortgage and to confine the enquiry only to the 
ofleet whether the plaintiffs were given possession 
under the deed and whether they had been in peace¬ 
able possession since the date of the deed. 

*u T * h ?u leAI ,? ed 5 5ivil * ud * e came 40 the‘conclusion 
that the allegations of the plaints showed that the 
suits as brought were cognizable by the civil Court 
and consequently there was no necessity for an en¬ 
quiry into the nature of the deed under which pos¬ 
session was originally given for the purpose of 
determining the question of jurisdiction. The plain¬ 
tiffs application was granted and issue No. I was 
therefore, remodelled, as requested by the plaintiffs! 
l his issue arose in the three suits, Noa. 8, 9, and 
ill of 1941. The defendant being aggrieved by the 
1942 0/66 & 66 


said order has filed three revision applications, in 
which it is contended that the trial Court had acted 
with material irregularity in amending the issue in 
such a way as to bar all enquiry into the question 
of jurisdiction of the civil Court to entertain it. 
The fourth suit was also one under S. 9, Specific 
Relief Act, for possession of the villages in suit. 
Issue No. 4 was framed as follows : "Were the 
plaintiffs only thekadars as alleged in para. 9 of the 
written statement ? ’• 

The defendant filed an application for the addi¬ 
tion of a fresh issue to the effect whether the plain¬ 
tiffs are lessees for a period of five years regarding 
the villages in suit. He asked that the issue be re¬ 
mitted to the proper Revenue Court for decision 
under S. 288, U. P. Tenancy Act. The learned 
Civil Judge rejected the defendant’s prayer and re¬ 
fused to frame an issue or to refer it for determina¬ 
tion by the revenue Court. He expressed an opinion / 
adverse to the defendant on the merits of the issue 
as well. The defendant has preferred a revision ap¬ 
plication against this order contending that the 
learned Civil Judge ought to have framed the issue 
and remitted it to the revenue Court for decision 
and he himself had no jurisdiction to proceed with 
the trial of the case. 

A preliminary objection has been raised against 
the maintainability of all the revision applications 
on the ground that the order passed by the trial 
Court is of an interlocutory nature and does not 
amount to a case decided within the meaning of 
S. 116, Civil P. C. We have no hesitation in hold¬ 
ing that the objection has force and must be allow¬ 
ed. Wo desire to express no opinion at this stage 
as regards the merits of the objection involved in 
the issue framod by the Court, because that is a g 
matter whioh may possibly have to bo considered V 
in the appropriate manner provided by law for the 
purposo. The only question which arises for deter¬ 
mination before us is whether the applicant is en¬ 
titled to invoke the exceptional jurisdiction of this 
Court under S. 116, Civil P. C. In order to entitle 
him to do so he mu9t bring his oase within the four 
corners of that section. In section 115 Application 
No. 138 of 19411 decided by this Bench on 13th 
March 1942, it was held that where the lower Court 
has framed an issue casting the burden of proof 
upon the plaintiffs and refused to accept the plain¬ 
tiffs’ application to recast the issue so as to remove 
the burden of proof imposed upon them, no revision 
against the order of the lower Court was outertain- 
able at the instanoe of the plaintiffs on the ground 
that no case had been deoided by the trial Court. 
The principle enunciated in the Full Benoh deci- h 
sion in 1935 O. W. N. 1158* was followed, and the 
revision application was held to bo not maintain¬ 
able. The same vlow was taken by us in a case in 
A. I. R. 1941 Oudh 87 3 in a revision applioation 
against an order under O. 6, R. 17, Civil P. C., 
refusing an application for amendment of a pleading. 
Our attention has been drawn to the decision of a 
Bench of this Court in 1941 O. W. N. 1850.4 I n 

1. ReporUd in (’42) 29 A.I.R. 1942 Oudh 481: 201 

I. C. 277 : 1942 O. W. N. 877, Ramohandra v, 
Birendra Bikram. , 

2. (’86) 23 A. I. R. 1936 Oudh 22 : 168 I. O. 949 • 

11 Luck. 629 : 1936 O. W. N. 1168 (P. B.). Paraa 
Nath v. Ran Bahadur. 

3. (’41) 28 A. I. R. 1941 Oudh 87 : 1911. 0 729 • 
1940 O. W. N. 1194, Goswaml Purahotam Laljl v. 
Hara Narayan Daa. 

4 . (’42) 29 A.I.R. 1942Oudh 
O. W. N, 1360, Prithvi Nath 


908:1971.0.677:1941 
v. Bhaglrath Tandon. 
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that case it was held that the decision of a part of 
a case does not amount to a "case which has been 
decided by a Court” witbin the meaDiDg of S. 115, 
Civil P. C. The decision of a preliminary issue as to 
whether the Court has jurisdiction to entertain an 
application for the removal of trustees is not there¬ 
fore open to revision. It was, however, observed : 

"We think, however, that where an irreparable 
damage would be done to the party who comes in 
revision if the order were allowed to staod, the 
Courts have often taken a wide equitable view of 
the meaning of S. 115 in order to give the relief 
which seemed to them to be fair." 

A contrary observation was, however, made in 
another Bench decision of this Court inl942 0.W.N. 
S07 6 where it was definitely 6tated that there is 
nothing in S. 115, Civil P.C., to warrant the inter¬ 
ference of the High Court in revision with an inter¬ 
locutory order on the ground that it is calculated 
to do irreparable injury to a party in the suit. The 
learned Judges in that case refused to interfere in 
revision with an order of the lower Court rejecting 
an application to issue a commission under O. 26, 
B. 4, Civil P. C., on the ground that it was an 
interlocutory order and could not be considered to 
be the decision of any case within the meaning of 
S. 115, Civil P. C. We agree with this view. In our 
opinion it would be wholly wrong to import, into 
the language of S. 115, Civil P. C , words which do 
not find a place there. A strict compliance with the 
conditions laid down in S. 115 is in our opinion Ihe 
sxne qua non to the exercise of jurisdiction under 
that section. Considerations of possible irreparable 
injury or failure of justice cannot be invoked to give 
jurisdiction to this Court to interfere with any 
interlocutory order. If interference with orders of 
the lower Courts in interlocutory matters were 
allowed on some such grounds the trial of suits in 
Ithe lower Courts will be unduly hampered and 
protracted. We do not think that the Legislature 
contemplated any interference with «nte.loCuU)^ 
orders passed by tbe lower Courts. We bold there- 
fore, that these revision applications are not main¬ 
tainable. The applications are dismissed with costs. 

G.N./R.K. Apjtlicatxons dis missed. 

5. (’42) 29 A. LB. 1942 Oudh 344 : 199 I. 0. 881 : 
1942 O. W. N. 307, Iqbal Ali Beg v. Abdul All. 
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Agarwal J. 

Ishwar Din and another— Applicants 

V. 

Emperor through Jaipal Pa "? e — 

Complainant - Opposite p »rty. 

~ s mo 498 _Husband on ser- 

Penal Code (1860), S. husband’s lather 

vice at S - Wile '‘ving wl'h husb.nn 

but enticed awa >’ ^ 1 L 49 a by husband's lather 
— Complaint under S. °y 

b y pr°P er person. ice for abo ut 

Where the husband was , • » an( j his wife was 
three months before tbe co P an(i a half before 
living with his father ti . d away when she 

the complaint and f h « ^^usband’e father is 

was at her father s pla , an 0 n behalf of 

ihe person who bad^re of the woma i g 498 
her husband and a complaint oy 


Ishwar Din v. Emperor (Agarwal J .) A. I. R 

is by a proper person: {'17) 4 A.I.R. 1917 Mad. 220 
Bel on ; ( 22, 9 A. I R. 1922 Lab. 168 and ('361 o» 


1922 Lah. 168 and (’36) 23 
^ - [P 434 C2; 

P 435 C 1) 


A. I. B. 1936 Peah. 32, Dxslxng. 

Penal Code — 

(’36) Ratanlal, Page 1209 Pt. 5. 

(’36) Gour, Page 1688 Pt. 2. 

Cr. P. C. — 

(’41) Cbitaley, S. 199, N. 4 Pt. 1. 

(*41) Mitra, Page 703, N. 655. 

ORDER. — This is an application in revision by 
two persons, father and son, who bave been con¬ 
victed under S. 498, Penal Code, and each sentenced 
to six months’ rigorous imprisonment and a fine of 
R 9 . 50. They were prosecuted before a Bench of 
Magistrates under S. 4^8, Penal Code, on tbe com¬ 
plaint of one Jaipal Pandey and were convicted as 
stated above. An appeal preferred by them to tbe 
District Magistrate was refused. They then went np 
to tbe Sessions Judge in revision and he refused to 
move this Court. Tbe applicants bave applied to this 
Court in revision. The first point argued by the 
learned counsel for tbe applicant is that tbo com¬ 
plaint was not made by a proper person. Tbe com¬ 
plaint was mode by Jaipal that tbe wife of bis 6on 
Harakh Bahadur bad been enticed away by the pre¬ 
sent applicants Ishwardin and Sital Per6ad. Isbwar- 
din is the father and Sital Persad is his son. Jaipal 
and Ishwardin are brothers. The prosecution case is 
that Harakb Bahadur was employed in Sbeorampnr 
and bis wife bad temporarily gone to her father’s 
bouse in aootber village and was enticed away by 
tbe accused from there. Und*-r S. 199, CrimiDa'- 
P. C., a complaint under S.498, Penal Code, should 
be made by tbe husband of the woman, or, in bis 
absence, made with tbe leave of the Court, by the 
person who had care of tbe woman on bis behalf at 
the time when such offence was committed. It is 
argued that at tbe time when the offence was com¬ 
mitted, Jaipal did not bave tbe care of tbe woman 
on behalf of tbe husband even if it be considered 
that tbe husband was absent. Tbo husband was in] 
Sbeorampur for about three months beforei tbe com. 
plaiDt and bis wife was living with bis father till a 
month and a half before tbo complaint and she was 
enticed away when sbo was at her father a p ace. 
Tbe complainant stated that Harakh Bahadur sj 
wife was under bis care. Ho did not express> state 
that be bad tbe care of tbo woman on behalf of her 
husband, but I think it is implied^ He could only 
bave the care of tbe woman on behalf of the bus- 
band. I think Jaipal was tbo person who bad carel 
of tbe woman on bebalf of her husband. 

It is to be seen whether tbe husband was absent. 
The husband was in Sbeorampur and so in my 
opinion he was clearly absent. Reliance is P ,ace * 
a «'e"23 Cr. L. J. 613 > In that ca.e the husband 
and his father were living in the Montgomery D 
trict and the wifo bad gone to the hous ® ° f 
maternal uncle and was enticed away from that 
place. The complaint was made by tbe ,a ^erofthe 
husband and it was held that it was not char that 
the husband was absent but at the same 
remarked that if he be considered ab.-ent 

son who bad the care of the father, 

was the uncle of tbe woman andi no bis own » ^ 
This case is clearly distinguishable, 
the husband was living in ^rampur and be 
neither at bis father's place nor at be ^ 

where his wife was enticed away. If t 

not considered to be absenUnjucbacasei 

ir('2279XTR7l922 Lab. 168 : 68 I. C. 837. 28 


Cr.L.J. 613', Walia v. Emperor. 
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understand in what case he will be considered to be 
a absent. I, therefore, hold that the hu9band was 
absent and the complaint would be made by the 
person who had care of big wife on his behalf. The 
wife had gone temporarily to her father’s place and 
the father of the husband did not thereby cease to 
bo the person having care of her on behalf of her 
husband. In 23 Cr. L. J. 6131 above referred to, the 
husband aod father were living at the same place 
and so it was held that the father bad no right to 
make a complaint and that the complaint should be 
made either by tho husband or the person with 
whom the woman was actually living at the time 
the offence was committed. Here the husband was 
not living with the woman when sbe was taken 
away by her father. It caonot therefore be said that 
the woman’s father took her from the custody of 
the husband but took her from the custody of the 
b person who bad care of her on behalf of the bus- 
band. It was held in 35 I. C. 667 2 that where the 
wife is not in the care of her husband at the time 
when she is enticed away, a complaint can be made 
by the person in whose care she is on the husband’s 
behalf. Reliance is placed on behalf of the applicant 
on 37 Cr.L.J. 345.5 In that case the complaint was 
made by a relation of the husband but tbe relation 
never bad custody of the woman. It could not be 
said in that case that the complainant ever had 
care of her on behalf of the husband. In this case 
I think that the complaint was made by a proper 
person. Next it was argued that the sentence of six 
months' rigorous imprisonment and a 6oo of Rs. 50 
is excessive. Considering tbe fact that Jaipal and 
Ishwardin are brothers and Ishwardin and his son 
enticed away tho wife of JaipaPs son, I think they 
e committed a very outrageous act and the sentence 
awarded is not excessive. There is no other point of 
which I take notice in revision. I therefore dismiss 
the application. 

Application dismissed. 

2. (T7) 4 A.I.R. 1917 Mad. 220: 35 I.C. 867, In re 
Rathna Padajacbi. 

3. (’36) 23 A.I.R. 1936 Pesh. 32 : 160 I.C. 726 : 37 
Cr, L. J. 845, Rabnawaz Khan v. Emperor, 
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Debi Dayal and others — Appellants 

v. 

Emperor. 

Criminal Appeal No. 172 of 1942 and Noe. 165 to 
171 of 1942. Deoidcd on 11th May 1942. againet 
order of Addl. Seas. Judge, Hardoi, D/- 21st 
February 1942. 

(a) Criminal trial—Evidence— Corroboration 
— Approver's testimony _ Corroboralion need 
not be direct — It is sufficient if it Is circum¬ 
stantial evidence of accused's connexion with 
crime — But it should suilidentiy implicate 
accused — What constitutes corroboration, 
explained, 9 

The corroboration of an approver's testimony 
need not bo by direct evidence that the aoouBed 
oommitted the orime. It is sufficient if it is merely 
circumstantial evidence of his connexion with crime. 
But where corroboration is by oircumstamial evi¬ 
nce. it should saffioiently implicate the aooused, 
it should show or tend to show that the aooused 
oommitted the orime though it may not be itself 
sufficient for oonviction. Mere exiatenoe of motive 


for tbe commission of the offence is not sufficient 
oorroboratioo. Evidence of an isolated instance of 
association is not by itself of much corroborative 
value unless it is combined with other evidence of 
the same natore. A circumstance whioh has no 
criminal significance or which i9 susceptible of ex¬ 
planation is not sufficient corroboration agamst the 
accused. [P 437 C 1, 2] 

Tbe evidence of an approver may be corroborated 
by the evidence of another approver, or by the con¬ 
fession of a per 60 D who is being tried jointly with 
tbe accused for tbe same offence implicating both 
bim6elf and tbe accused : ('35) 22 A.I.R. 1935 Cal, 
513 'S.B.), Rel. on. [P 438 C 1] 

Cr. P. C — 

(•41) Chitaley, S. 337, N. 17 Pts. 15, 16. 

(*41) Mitra, Pages 1099, 1100 N. 956. 

(b) Evidence Act (1872), Ss. 133 and 114, / 
Ills, (b) — Construction — Accused can be con¬ 
victed on uncorroborated testimony ol approver 
H Court is fully satisfied about its truth — 
Whether accused should be convicted on such 
evidence is for Court to decide — When Court 
may be justified in convicting on uncorro¬ 
borated testimony explained. 

Section 133 contains the rule of law regarding the 
testimony of an accomplice and S. 114, Ulus, (b) 
is merely a guide to assist the Courts. There is 
therefore no bar to the conviction of an accused 
person even on tho uncorroborated testimony of an 
approver if the Court is fully satisfied about its 
truth. Whether an accused person should or should 
not be oonvicted upon such evidence is left to tho 
prudence and good sense of tho tribunal after con¬ 
sidering all the circumstances of the case. Prima g 
faoio the evidence of an approver, being tainted 
evidence. i9 unworthy of credit, unless it is corro¬ 
borated in some material particular tooding to show 
that tbe accused committed the offence with which 
be i9 charged. If any corroboration is required its 
extent will however vary with the circumstances of 
each case. If the approver's evidence appears on the 
whole to be reliable and ho has no motive for im¬ 
plicating an accused person falsely he can be con. 
victed on the statement of tbe approver. If a 
Judge, after making due allowance for all considera¬ 
tions and the probabilities of the story, comes to the 
conclusion that tbe evidence of ao accomplice, 
although uncorroborated, is true, and the evidoooe 
if believed, establishes the guilt of tho prisoner, it 
is his duty to oonvict : (’42) 29 A. I. R. 1942 Oudh 
163; ('38)25 A.I.R. 1938Rang. 177 (P.B.)and ('35)22 
A.I.R. 1936 Cal. 513 (S.B.), Rel. on. [P 437 O 2; * 

Cr. P. C. - P 438 ° 11 

C4l) Chitaley. S. 337. N. 17 Pt. 8. 

(’41) Mitra, Page 1099 N. 966. 

H. O. Watford and R. S. R. Qidwai _(or 

aooused (in 168, 170, 171 and 172). 

Nasirullah Deg — tor the Crown. 

JUDGMENT. — Twelve persons were tried by 
the learned Additional Sessions Judge of Hardoi 
under S. 897, Penal Code. He acquitted Tills and 
Paragi and eonvioted (1) Paras Ram, (2) Gaiiu, (8) 
Raja Ram. (4) Klndnr, (6) Moti Lai, (6) Debi Dayal 

iIL C D h °‘ ey SlDgh ' (8) Lakb P» t Singh, (9) Bisboo, 
( 10 ) Ram Lai and sentenced eaoh o( them to ten 
years’ rigorous imprisonment. Ram Lai Debi 
Dftjei, Lakhpat Singh, Moti Lai. Kinder and 

IMr n n V °w wJi J , e,r W* 1 throu 8b a counsel 
(Mr. H. G. Waiford) and the remaining accused 

have submitted their appeals trom jail. An armed 
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dacoitv 


_ was committed between the night of 22nd 
and 23rd January 1941 in the two houses belonging 
to the complainant Jangi, resident of village Surji- 
pur Durjana which for the sake of brevity has been 
called Durjana in the judgment of the learned 
Judge. The distance between the two houses is 
about 30 or 40 paces. The evidence shows that Ram 
Lai accused who is an ex-police constable, originally 
resided in village Durjana, but some years ago he 
left it and settled down at Tawakalpur, police 
station Behta Gokul. An exhibition i3 held every 
year in Hardoi in the months of December and 
January and the evidence of Din Bandhu approver 
shows that at this exhibition Ram Lai suggested to 
some of his accused friends that as there was short¬ 
age of funds they might “loot** a rich man in a 
village which wn3 known to him. The matter was 
discussed amongst Ram Lai, Raja Ram, Chandra- 
sen, an absconder, and Din Bandhu. They agreed 
to bring some other persons to join the dacoity. This 
was 10 or 12 days before the occurrence. Wednesday 
was fixed for committing the dacoity and Paragi, 
Bishnu, Lakhpat Singh, Debi Dayal, Tilla, Paras 
Ram, Raja Ram, Cbandrasen and Din Bandhu col¬ 
lected at the house of one Mt. Duni Thakurain in 
Hardoi. She is alleged to be a woman of loose char¬ 
acter and illicit connexion is said to have existed 
between her and Chhotey Singh accused. Chhotey 
Singh is a resident of Nagrakhanpur, police station 
Behta Gokul, but has been living in Hardoi. As all 
the persons who had promised to join the venture, 
had not arrived it was suggested that they might 
start in the morning and pick up those persons on 
their way. All the persons excepting Debi Dayal, 
Tilla, Ram Lai and Din Bandhu, who were to go 
on bicycles, left Hardoi in the morning. The four 
men on their bicycles left at about midday. Chhotey 
Singh hired a bullock cart from one Puttu Lohar in 
Bawan and went ahead of his companions. 

The men on bicycles met them near Garhiya 
Ghat where they were to cross the river Garra. At 
this ghat the party consisted of 15 men, that is the 
persons whose names have been mentioned above 
and some others. The river was crossed with the 
bullock cart*and the bicycles on a boat. They had 
some refreshments in village Garhiya on the sug¬ 
gestion of Paras Ram. Moti Lai met them there and 
stated that he would come up later. The othere 
started and Moti Lai met them in a bullock cart. 
The party reached Bawajipur before dusk. They got 
down from the bullock cart and told the driver to 
wait there until they returned. The four bicycles 
were left in a field. When it got a little dark the 

party started for the village where the dacoity was 
to be committed, which was about six miles. There 
four country made guns with short barrels 
has called addhas. It wa3 
to Din Bandhu who was to 
stand'guard at the door, another to Paragi and two 
to other accused. When they got near vdiage 
Durjana a light was observed from 
Ram Lai alone went to see if everything was :all 
right. He came back after sometime and said that 
it was a lantern and there was no danger. As they 
entered the village they were challenged by 5 or 6 
persons who were warming themselv« near he 
fire. No reply bo the challenge wu. g>™{“ 
partv went ahead. Ram Lai took ‘heptrtytotb e 

old house belonging to Jangi in " hich ‘^ e "^ 0 
two old women whom they relieved of their orna¬ 
ments. Ho then said to the members of the party 
that he had made a mistake and be th “ led 
to the new house belonging ^ J»ngL Ttay 
the house and began to loot. They fired some shots 


A. I. R. 

o°ne f o? h ,K° the vU1 ? gers - The evidence shows that 
one of the men who vw ^ _ 


were lour country 
which the approver 
decided to give one 


TAntri Wh ? was war ming at the fire was 

Jang! who had heard a rumour that his house was 

wS. - He mH, ? ed t0 8 et to his new 

horn* before the dacoits got there and removed the 
women folk from the house. 

Darjana is a fairly large village and has a popula¬ 
tion of 400 or 500 people. A hue and cry was raised 
by Jangi and the villagers soon gathered near his 
house and started pelting the dacoits. The villagers 
took their stand on different sides of the house 
Near Jangi’s cattle shed were half a dozen men! 
A lantern was hanging on a nim tree which was 
between the cattle shed and the house. The dacoits 
and the villagers had electric torches. The villagers 
in the light of the lantern and electric torches 
identified the dacoits. The dacoits cleared away 
with booty worth about Rs. 500, or Rs. 600. The 
villagers armed with lathis attacked the retreating 
dacoits and a running fight ensued. Both parties 
seemed to have received some injuries. One of the 
dacoits Paras Ram was knocked down and caught. 
The remaining escaped. It appears that the Second 
Officer, Thakur Gajraj Singh, happened to be in a 
neighboaring village in connection with an excise 
raid on the morning of 23rd January 1941. He 
heard about this dacoity and at once proceeded to 
Durjana. He saw Paras Ram in the custody of the 
villagers and started investigation. He learnt that 
Ram Lai, who has also been called Ram Singh, of 
Tawakalpnr was one of the dacoits. Some lathis 
and shoes were left by the dacoits and he collected 
them. On 24th January 1941 the Station Officer, 
M. Harmat Ali, arrived in Darjana and took charge 
of the investigation from the Second Officer. He 
questioned Paras Ram about the dacoity and arrest¬ 
ed Ram Lai at his boose on 25th Janaary 1941. 
Gajjn was arrested on 27th Janaary, Raja Ram and 
Chotey Singh on 28th Janaary, Bishnu and Kinder 
on 31st January and Debi Dayal and Tilla on 2nd 
Februarv, Lakhpat Singh surrendered himself in 
Coart on 29th March, Moti Lai on 8th April and 
Paragi on 15th April 1941. 

On 3rd February 1941 Chhotey Singh accused 
made a confession in jail which was recorded by 
P W 27 Mr. Ahsan Mohammad. In this confes¬ 
sion,'which he retracted in the Court of the 
Committing Magistrate, Chhotey Singh implicated 
himself, Din Bandhu and all the appellants. Dm 
Bandhu was arrested on 16th February 1941 and 
he made a confession on 19th February 1941. He 
was subsequently granted a pardon by the Commit¬ 
ting Magistrate and examined as a witness in this 
case as P. W. 1. He has given practically the same 
story as Chhotey Singh. All the accused pleaded 
not guilty including Paras Ram who was caught on 
the spot. The complainant Jangi (P. W.2) is a doth 
merchant. He has some cultivation and his father 
who is alive does money-lending. He' With bis 
father lives in the new house and the old house is 
occupied by his elder brother and his wife. The 
stolen property consisted of cloth and ornamente, 
but nothing has been recovered from the 
of anv of the accused. There is a pond"J? 
village and it is said that one of the daco.ts jumped 
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by a counsel before me come from five different 
a police stations. 

If Cbhotey Singh’s confession and the approver’s 
(Din Bandhu) statement are believed there is no 
escape for any of the appellants. It is true that 
Chhotey Singh retracted his confession before the 
Committing Magistrate, but there is nothing to 
show, excepting Chotey Singh’s own statement, that 
it was false or obtained under any inducement. 
Chhotey Singh remained in jail for four days before 
the confession was recorded and the Magistrate who 
recorded the confession warned him that he was 
not bound to make any confession and that if he 
did so it could be used as evidence against him. The 
confession is amply corroborated on material points 
by the approver Din Bandhu. I have been asked to 
reject the confession on the ground that it has not 
been corroborated. I shall deal with this point 
& while dealing with the case of Bam Lai accused. I 
may mention here that Chhotey Singh in his con¬ 
fession has not implicated Paragi and Raja Bam. It 
is in evidence that Raja Bam, who is a Brahman, 
worked as a cook of Chhotey Singh’s mistress, Mt. 
Duni Thakurain, and I am of opinion that he deli¬ 
berately suppressed his name. Paragi, I think, was 
not known to Chhotey Singh. He referred to him 
as a Pasi who came with Din Bandhu. The learned 
Judge has held that the approver’s participation in 
the dacoity is materially corroborated because the 
accused dug out from his kothri a jhumka and a 
taria and handed them over to the Magistrate. It 
has been proved that the jhumka and taria were 
looted in the dacoity. On the evidence lam satisffed 
that there was sufficient light for the villagers to 
identify the dacoits. There was a lantern hanging 
c on one of the branohes of the nim tree in front of 
JaDgi’s house and the dacoits and the villagers had 
torches which they flashed at short intervals. I 
shall now take up the case of each accused, who 
has been represented by a counsel separately. 

(1) Ram Lai .—Ho is named by Chhotey Singh 
and Din Bandhu in their confessions. He has not 
been identified by any witness. There is evidence 
that some of the dacoits had dhatas, and as Ram 
Lai belonged to Durjana, it is not improbable that 
he took precaution to cover his face with a dhata. 
Ram Lai, as I have said, formerly lived in Durjana. 
Ho left the village about II or 12 years ago, that is 
before Jangi’s new bouse was built. He was in the 
police force at Fatehgarh. His elder brother with 
his wife also lived at Fategarh, but they all shifted 
to Tawakalpur 11 or 12 years ago, and according to 
, Chhotey Singh's confession it was Ram Lai who led 
them to the house. He took them first to the old 
house, but when he discovered the mistake he took 
them to tho new house. The approver also states 
that it was Ram Lai who suggested the village in 
whiob the dacoity was to be committed. Chhotey 
Singh in his confession has called Ram Lai ‘Ram 
Singh,’ and an unsuccessful attompt was made to 
prove that a Ram Singh Ahir lived at Tawakalpur. 
Din Bandhu has also called him Ram Singh. As 
there is no evidence of identification, it is urged on 
his behalf that the approver’s statement 1b not cor¬ 
roborated and that the retraoted oonfession of 
Chhotey Singh cannot be said to corroborate the 
approver's testimony. 


that the accused committed the crime. It is suffi¬ 
cient if it is merely circumstantial evidence of his 
connexion with the crime. Were the law otherwise,' 
many crimes which are usually committed between 
accomplices in secret could never be broaght to 
justice, but what I should see is that where corro¬ 
boration is by circumstantial evidence, it should 
sufficiently implicate the accused, that it should 
show or tend to show that the accused committed 
the crime though it may not be itself sufficient for 
conviction. Mere existence of motive for the com¬ 
mission of the offence is not sufficient corroboration. 
Evidence of an isolated instance of association is 
not by itself of much corroborative value unless it 
is combined with other evidence of the same nature. 
A circumstance which has no criminal significance 
or whioh is susceptible of explanation is not suffi¬ 
cient corroboration against the accused. Under 
S. 133, Evidence Act, there is no bar to the con¬ 
viction of an accused person even on the uncorro¬ 
borated testimony of an accomplice, if the Court is! 
fully satisfied about its truth. The section lays' 
down that “an accomplice shall be a competent wit¬ 
ness against an accused person ; and a conviction is 
not illegal merely because it proceeds upon the un¬ 
corroborated testimony of an accomplice,” but os 
tho testimony of an accomplice is considered to be 
of a tainted character, tho Courts as a matter of 
prudence insist generally on some material corro¬ 
boration in so far as it implicates an accused person. 
Section 114, Evidence Act, lays down that “the 
Court may presume the existence of any fact whioh 
it thinks likely to have happened, regard being had 
to the common course of natural events, human 
conduct and publio and private business, in their 
relation to the facts of the particular case” and in 
the Illus. (b) it is said that “the Court may presume 
that an accomplice is unworthy of credit, unless ho 
is corroborated in material particulars." 


6 
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In 1941 O. W. N. 1255, 1 I held that there can be 
no doubt that the statement of an accomplice should 
normally be corroborated. But the words "may 
presume" in S. 114, Illus. (b), Evidence Act, cannot 
mean “must presume," and the Court is not obliged 
to hold that an accomplice is unworthy of credit 
and must be corroborated. It is for the Court to 
consider after taking into consideration all the 
circumstances, one of them being that be is an 
accomplice, whether* it does or does not rely on the 
evidence. To entirely rule out the uncorroborated 
evidence of an accomplice might in many cases lead 
to miscarriage of justice. In A.I.R. 1938 Rang. 177,3 
it was held by the Full Benoh that experience has ; 4 
shown that in the generality of cases it is unsafe to 
convict upon the uncorroborated testimony of an 
accomplice alone, although it is not illegal to do so. 
Tho Court therefore should regard an acoomplioe 
oa prime faoie unworthy of credit, but this presump¬ 
tion whioh it is open to tho Court to draw is not a 
hard and fast presumption but one whioh may be 
displaoed in the oircumstances of a particular case. 
The two further illustrations given to illus, (b) of 
S. 114 are not exhaustive. They are given by way 
of guidance only, and in order that a Court may 
test the facts of a particular case to seo whether 
anything has emerged to show that the evidence of 


The learned Assistant Government Advocate on 
the other hand has urged that the corroboration need 
not be by direct evidence, but may be by circum. 
stantial evidence. I entirely agree with the learned 
Assistant Government Advocate. I am of opinion 
that the corroboration need not be by direct evidence 


1. ('42) 29 A. I. R. 1942 Oudh 163 : 197 I. 0 277 • 
43 Or. L. J. 139 : 1941 O. W. N. 1255, JagdJh 
Naraln v. Emparor. ' “ 

2 * *?•) *5 A.I.R. 1988 Rang. 177 : 175 I. 0. 466 • 

King% kjk mJo. 1938 R< Ll * 190 ^ 


488 Ondh 


Suraj Bali v. Emperor 


an accomplice need not be corroborated in material 
particulars. 

In A.I.R. 1935 Cal. 513, 3 it was held by a Special 
Bench, that an accused person can legally be con¬ 
victed upon the uncorroborated evidence of an ap. 
prover ; whether an accused person shouldorshould 
not be convicted upon such evidence i9 left to the 
prudence and good sense of the tribunal after con¬ 
sidering all the circumstances of the case. Prima 
facie the evidence of an approver, being tainted 
evidence, is unworthy of credit, unless it is corro¬ 
borated in some material particular tendingtoshow 
that the accused committed the offence with which 
he is charged. It is for the Court to determine in 
the particular circumstance of each case whether' 
the “matter” before it tending to corroborate the 
evidence of the approver is worthy of credence and 
is sufficiently reliable to be treated as evidence 
against tbe accused, and acted upon; the evidence 
of an approver may be corroborated by the evidence 
of another approver, or by the confession of a person 
who is being tried jointly with tbe accused for the 
same offence implicating bDth himself and the ac¬ 
cused; it is the duty of the Court to scrutinise with 
care such corroboration as that mentioned above, 
but whether it is to be treated a9 evidence against 
the accused or not is to be determined by the Court 
having regard to tbe circumstances of the case. 
This is exactly my view. I am of opinion that 
S. 133, Evidence Act, contains the rule of law 
regarding the testimony of an accomplice and 
S. 114, Illus. (b) is merely a guide to assist tbe 
iCourts. There is therefore no bar to the conviction 
of an accused person even on the uncorroborated 
testimony of an approver if the Court is fully satis¬ 
fied about its truth. If any corroboration is required 
its extent will however vary with the circumstances 
of each case. If the approver’s evidence appears on 
the whole to be reliable and he has no motive for 
implicating an accused person falsely I fail to see 
why he cannot be convicted on the statement of the 
approver. If a Judge, after making due allowance 
for all considerations and the probabilities of the 
story, comes to the conclusion that the evidence of 
an accomplice, although uncorroborated, is true, 
and the evidence, if believed, establishes the guiltof 
the prisoner, it is his duty to convict. 

Chhotey Singh as he was a confessing accused was 
kept in a separate cell. His confession, as I have 
said, was recorded on 3rd February 1941. The ap¬ 
prover, Din Bandhu. was arrested on 16th February 
1941, that is long after Chhotey Siogh had made 
his confession. There was no previous concert or 
communication between them. Ram Lai doesi not 
allege any enmity with the police. It h suggested 
by the learned counsel that though there was no 
communication between the two but the police had 
the confession of Chhotey Singh with ‘ be “ tt ° d 
they must have coached Din Bandhu. I regret lam 

not prepared to make any such surmises. There con 
be no doubt that the approver was In the dacoity. 

He handed over the taria and jhumka to the Magis¬ 
trate. Din Bandhu in his statement stated . 

“ I was given one taria and one jhumkft os my 
share. This was produced by Bishnu. He said that 
that was all he got. In fact there was no fin a divi¬ 
sion of the loot at that place as we were all in a 

hU B/roro the Magistrate ho stated that *Jbe, loot was 
divided on the spot butjis nearly a year had elapsed 

3. (’85) 22 A.I.R. 1935 Cal. 513 :: »«7 I. C. 387 : 
86 Cr. L. 3. 1115 : 39 C. W. N. 744 (S.B.). Em- 
peror v. Nirmal Jiban Ghose. 


5.1. R. 


he d'd not remember. There is some discrepancy 

SJaS'l. ♦K 8 ^r th * t * flCr his Gtaternent hadbeen ' 
recorded by the Magistrate he took the M.gistrate 

t0 . *“* *">use “ d du « ‘he taria and the jhumka 
which he had buried in his kothri. Ram Lai i 8 at 
the bottom of this dacoity. It was he who organised 
the party and took it to Jangi’s house. After taking 
all the circumstances into consideration I am satis¬ 
fied that the part assigned by the approver Din 
Bandhu as far as Ram Lai is concerned is true. I 
am of opinion that he has rightly been convicted. 

[His Lordship then discussed the cases of several 
accused and dismissed the appeals.] 

G.N./R.K. Appeals dismissed . 

A. I. R. (29) 1942 Oudh «8 

Agarwal J. f 

Suraj Bali — Applicant 

v. 

Emperor through Nazul Officer , 
Lucknow. 

Criminal Revn. Appln. No. 33 of 1942, Decided, 
on 8th Juno 1942, for revision of order of Addl. 
Dist. Magistrate, Lucknow, D/. 17th December 1941. 

(a) Criminal P. C. (1898), Ss. 439 and 435 — 
Revision admitted — It should not be thrown 
out on ground that applicant ought to have 
gone to Sessions Judge first. 

No doubt an applicant cannot come direct to the 
Chief Court in revision without first approaching 
the Sessions Judge but when once a revision appli¬ 
cation has been admitted and tbe record called for, <j 
it should not be thrown out on tbe ground that the 
applicant ought to have gone to the Sessions Judge 
first: (’33) 20 A.I.R. 1933 All. 678 (F. B.), Rel. on; 
(’31) 18 A. I. R. 1931 Oudh 418 and 1933 0. W. N. 
733, Ref. t p 439 C ^ 

Cr. P. C— 

(’41) Chitaley, S. 435, N. 6 Pts. 1, 4, 8. 

(’41) Mitra, Page 1378 N. 1168. 

(b) U. P. Municipalities Act (2 of 1916), 

S. 314 —Complaint under Act in printed form 
not dated nor signed by officer applying for 
prosecution — But signature of some one for 
executive officer appearing below forwarding 
note in form—No objection taken before Magis¬ 
trate that forwarding note was not signed by 
person authorised on behalf of executive officer 
—Objection held could not be raised subse- " 
quenlly—Complaint held valid. 

The complaint filed under the Act was on a 
printed form and towards the end the words 
printed were “signature of officor applying for pro¬ 
secution’’ “dated.” There was no signature or date. 
Below this the following words were printed for¬ 
warded to the City Magistrate through the Munici¬ 
pal B;jard for favour of prosecution.” ‘ Executive 
Officer.” Somebody had signed below this forward¬ 
ing note for the executive officer. Thei objectdon 
raised before the Magistrate was that there was 
neither any signature of the officer applying for tbe 

P T 7lVid t hat n aTthough tbe complaint **»[["“ n< f 

eigned by tbe officer applying for prwe°u‘‘«“ “? ion 
zance under S. 314 cou d be 
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executive officer who was competent to make the 
9 complaint aQ d such objection could not be raised 
subsequently, the prosecution must be deemed to be 
ralid as having been started on information given 
by a person authorised on behalf of the executive 
officer. [P 439 C 2] 

(c) Criminal P. C. (1898), S. 439 — Finding 
that person was not proprietor of land being 
one of fact cannot be interfered with in revision. 

A finding that a person was not the proprietor of 
the land is a finding of fact which will not be inter¬ 
fered with in revision. [P 439 C 2] 

B. N. Sharga — for Applicant (Suraj Bali). 

H. K. Ghosc Government Advocate — 

for the Crown. 

Mohammad Ahmad — for Nazul Officer. 

* ORDER.—This is an application in revision 
against the order of the Additional District Magis¬ 
trate of Lucknow upholding the conviction of the 
applicant by a Magistrate for breach of a bye-law 
made by the Municipal Board under S. 298 J (c), 
that is for making a chabutra on nazul plot No. 695 
situate in mauza Qutubpur without the permission 
of the Municipal Board. A preliminary objection 
has been taken by the learned Government Advo- 
cate that the applicant ought to have approached 
the Sessions Judge first and ho cannot come direct 
to this Court. There i9 ample authority for this 
view but it is contended by the applicant’s counsel 
that as the revision was admitted by this Court it 
should not be thrown out on this ground. This 
application for revision was filed on 10th March 
1942. The Hon’ble Chief Judge passed an order on 
t 81st Maroh 1942 that the record bo sent for. It was 
admitted on 24th April 1942 by the Honourable 
Madeley J. It was held by a Full Bench of the 
Allahabad High Court in 1933 A. L. J. 1059 1 2 that 
once an application has been admitted and the 
record called for an objection that the application 
should have been made first to the Sessions Judge 
should not be entertained. The learned Government 
Advocate has relied on two ruling9 of this Court 
reported in 1931 0. W. N. 10272 and 1933 O. W. N. 
V33 3 in which it was held that the Oudh Chief 
Court is precluded from ontertaining an application 
for revision by reason of the practice of the Court 
refusing to entertain an application in revision 
where the applicant has not gone in revision oither 
to the Sessions Judge or tho District Magistrate. It 
appears that in both thoso cases the opposite party 
had been called. But the point raised before me was 
^ not raised in either of the two cases. I agree with 
tho reasoning given in the judgments of the Full 
Benoh of the Allahabad High Court and hold that 
onoa the application h&s been admitted it should 
not be thrown out on the ground that the applicant 
ought to have gone to the Sessions Judge. I, there¬ 
fore, proceed to decide tho application on the merits. 
The first ground taken is that the provisions of 
6« 814, U. P. Municipalities Act, havo not been 
complied with. Section 314 provides that no Court 
shall take cognizance of any oflenoo punishable 
under this Aot or under any rule or bye-law except 

1. (*33) 20 A.I.R. 1933 All. 678 : 145 I. 0. 977 : 34 
Or. L. J. 1115 : 56 All. 158 : 1933 A. L. J. 1059 
(F.B.), Shailabala Devi v. Emperor. 

2. ('31) 18 A.I.R. 1931 Oudh 418 : 135 I. C. 701 : 
•83 Or. L. J. 195: (1931) 8 O. W. N. 1027. Krishna 
Datta v. Badri. 

3. (*83) 147 I. 0. 797 : 35 Or. L. J. 475: (1933) 10 
-O, N. 783, Ajodhia Singh y. Emperor. 


on the oomplaint or upon information received from ^ 
the Board or some person authorized by the Board 
by general or special order in this behalf. It is 
admitted that the executive officer can make a 
complaint on behalf of the Board. The complaint 
i 9 on a printed form and towards the end the words 
printed are: 

“Signature of officer applying for prosecution. 
Dated." 

There is no signature or date on this application. 
Below this the following words are printed. 

“Forwarded to the City Magistrate through the 
Municipal Board for favour of prosecution. 

Executive Officer." 

Somebody appears to have signed below this 
forwarding note for the executive officer. The judg¬ 
ment of the Magistrate shows that the objection 
raised before him was that there was neither any 
signature of the officer applying for the prosecution J 
nor a date. It is clear that the objection was as to 
the ono signature below the words: “Signature of 
officer applying for prosecution." It may beaccepted 
that the application itself was not signed by the 
officer applying for prosecution but under S. 314 
cognizance can bo taken on information received 
from the Board or some person authorized by the 
Board. The forwarding note 6hows that it was 
signed by somebody on behalf of tho executive 
officer. No objection appears to have been taken 
that the forwarding note was not 6igncd by a person 
authorized on behalf of the executive officer. Had 
suoh an objection been taken the prosecution could 
have shown that tho person who bad signed on 
behalf of the oxecutivo officer was duly authorized 
by the Board. This objection oannot be taken here 
nor could it havo been taken before tho appellate g 
Court. It must, therefore, bo assumed that the 
prosecution was started on information given by a 
pe&son authorized on behalf of tho executive officer. 
There ia, therefore, no real defect in the prosecution. 
The other point argued before me is that tho con¬ 
struction was made with the permission of the 
Board. Tho Magistrate held that it was not so and 
this point wa9 not taken before the appellate Court. 
The third point taken before me i9 that tho laud 
on which tho chabutra was built belonged to tho 
applicant and not to tho nazul. It is said that in 
some former case the nazul admitted that it had 
transferred the property to tho Municipal Board. 
Even if the land belongs to the Municipal Board, 
the prosecution is not bad. As regards the applicant 
being tho proprietor of the land, tho point has been 
decided against him by both the Courts. This is a 
finding of fact with which I will not interfere in \ 
revision. The application is dismissed. 

G.N./R.K. Application dismissed. 
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Bennett J. 

Sheo Narain — Appellant 

v. 

Emperor . 

Criminal Revn. Appln. No. 24 of 1942, Deolded 
on 7th May 1942, for revision of order of Add!. 
Sess. Judge, Bahraioh, D/- 19th January 1942. 

(a) Criminal P. C.(1898),Ss. 195(3) and 476- 
Suit by accused before Panchayat under U. P. 
Village Panchayat Act for recovery of money 
on foot of chlttl — Application for transfer by 
accused to Deputy Commissioner Report of 
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a sarpanch called by Deputy Commissioner alleg¬ 
ing forgery against accused — Sarpanch’s 
allegation supported by Tehsildar’s report— 
Deputy Commissioner filing complaint under 
S. 476 against accused for offences under S. 467 
and S. 471, Penal Code — Complaint held could 
be made by Panchayat Court or Sessions Judge 
—Deputy Commissioner held had no power to 
make complaint. 

A suit was brought by the accused under U. P. 
Village Panchayat Act to recover a sum of money 
on foot of a chitti. Upon an application for transfer 
by the accused the Deputy Commissioner called for 
a written report from the sarpanch. The report con¬ 
tained an allegation of foregery against the accused. 
This allegation was supported by the report of the 
Tahsildar and thereupon the Deputy Commissioner 
that is the District Magistrate preferred a formal 
b complaint under S. 476 for offences under Ss. 467 
and 471, Penal Code, which resulted in the conviction 
of the accused: 

Held that the Panchyat Court was acting as a 
Civil Court and no appeal lay from its decision by 
reason of S. 53, Panchayat Act. The principal Court 
having ordinary original Civil jurisdiction for the 
purpose of S. 195 (3) was the Court of the Sessions 
Judge. Consequently, it was either the Panchayat 
Court itself or the Court of the Sessions Judge 
which should have preferred the complaint and the 
Deputy Commissioner therefore had no power to 
prefer the complaint. [P 440 C 2] 

Cr. P. C— 

(‘41) Chitaley, S. 195, N. 16, Pt. 1; N. 18. 

(’41) Mitra, Page 654, N. 623; Page 664, N. 631. 

5 (b) Criminal P. C. (1898), Ss. 476, 476B and 

439(5)—Complaint by District Magistrate under 
S. 476 — Accused convicted by Additional Ses¬ 
sions Judge — No objection to Additional Ses¬ 
sions Judge's jurisdiction to try case on ground 
that District Magistrate had no power to file 
complaint taken until after trial was completed 
—Accused held ought to have appealed under 
S. 476B — Having failed to do so he was pre¬ 
cluded from raising question of jurisdiction in 
revision by S. 439 (5). 

The accused was convicted by the Additional 
Sessions Judge on a complaint preferred by the 
District Magistrate under S. 476. No objection to 
the jurisdiction of the Additional Sessions Judge to 
try the case on the ground that the District Magis¬ 
trate had no power to file the complaint was taken 
until after the trial was completed and the accused 
convicted: 

Held that the procedure to be adopted by the 
accused was by way of an appeal under S. 476B 
and having failed to avail himself of that remedy, 
he was precluded by S. 439 (5) from approaching 
the Chief Court in revision and raising the objec¬ 
tion as to jurisdiction: 45 0. W. N. J580, *f* s * l *ao 
(’36) 23 A.I.R. 1936 Rang. 369 ; (’ 29 ) 16 A I.R 1929 
Cal. 203 and (’32) 19 A.I.R. 1932 Cal. 645, Bel. on, 
(’36) 23 A.I.R. 1936 Pat. 346, Be /. [P 441 o lj 

Held further that the uniform practice of the 
Chief Court was not to entertain an application m 
revision even against an appellate order of a Dia ri 
Magistrate where the applicant had not gone in 
revision to the Sessions Judge. The accused had not 
only not appealed under S. 476 B, but there was 
also no revision application to the Sessions . g . 
No doubt such a revision application would have 
been barred by S. 439 (5) but the absence of such 
an application was a further reason why the uniei 
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(’41) Chitaley, S. 439; N.46, Pt 1* S 476 w io 
C41) Mitra, Page 1528. N. 1257! ’ ^ 

N. Barterji —for Applicant. 

Nasirullah Beg , Assistant Government Advocate 
— for the Crown. 

ORDER. — This is an application in revision 
against the judgment passed by the learned Addi¬ 
tional Sessions Judge of Bahraich upholding in 
appeal the conviction of the applicant Sheo Narain 
under Ss. 467 and 471, Penal Code. Sheo Narain 
was convicted under these sections by the Assistant 
Sessions Judge of Bahraich and sentenced under 
each section to four years’ rigorous imprisonment, 
the sentences to run concurrently. This application 
in revision raises the question whether the Assis¬ 
tant Sessions Judge had jurisdiction to try the 
applicant. This legal point is admittedly raised for 
the first time in this application. There was no 
suggestion previously of any lack of jurisdiction. 
It appears that a suit was brought by the applicant 
before a Panchayat under the provisions of tbo 
U. P. Village Panchayat Act to recover a sum of 
money on foot of a chitti. Sheo Narain Singh 
himself filed an application for transfer to the 
Deputy Commissioner. Upon this the Deputy Com- 
missioner called for a written report from the sar¬ 
panch. His report contained an allegation of forgery 
against Sheo Narain. The Tehsildar was then 
directed to enquire and report. His report supported 
the allegation and thereupon the Deputy Com¬ 
missioner, that is the District Magistrate, preferred 
a formal complaint against Sheo Narain onder 
Ss. 467 and 471 and this complaint constituted the 
basis of the proceedings against him. 

It is contended in this application that the Dis¬ 
trict Magistrate was not competent to make such a 
complaint. Under S. 195 (1) (c), Criminal P. C., no 
Court shall take cognizance of any offence falling 
under these sections except on the complaint in 
writing of the Court concerned, or of some other 
Court to which such Court is subordinate. Under 
sub-s. (3) for the purpose of this section a Court 
shall be deemed to be subordinate to the Court to 
which appeals ordinarily lie from the appealable 
decrees or sentences of such former Court, or in the 
case of a civil Court from whose decrees no appeal 
ordinarily lies, to the principal Court having ordi¬ 
nary original civil jurisdiction within the local 
limits of whose jurisdiction such civil Court is 
situate. In the present case there can bo no doubt 
that the Panchayat Court was actiDg as a civil 
Court and there can also be no doubt that no appeal 
lay from its decision : vide S. 53, Panohayat Act 
Section 71 gives revisional power to the Collector 
but no appellate power is conferred by that flection. 
It has been held in more than one case that tnef 
principal Court having ordinary original civil juris- 
diction for the purpose of sub-s. (3) is the Court of 
the Sessions Judge. Consequently, it was el ^or the 
Panchayat Court itself or the Court of the Sessions 
Judge which should have preferred the c0 “P I * ,I ! t - 
I think, therefore, that the learned counsel for the 
applicant correctly contends that the District Mag 
trate had no power to prefer a . .. 

But I have to consider now whether thoapp- 
cant is entitled to put forward this objection at this 
s C C U is a^uedo P n htob^thrt|J.»jtJrtao-. 
ofjurisdiction and that the previflioos of the 
nn the noint are mandatory. This is true, but there 
are oth« relevant provisions of the Code to be con- 
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eidered. It is conceded that the procedure which 
° should have been adopted by the applicant was by 
way of an appeal under S. 476 B, and the question 
for consideration therefore is whether having omit¬ 
ted to avail himself of the remedy which is expres¬ 
sly provided by the Code to meet euch a case, he is 
entitled afterwards to approach this Court in revi¬ 
sion, Learned counsel for the Crown has referred 
to several rulings in which this question is answer¬ 
ed in the negative. They are : A.I.R. 1936 Pat. 
346,1 a.I.R. 1936 Rang. 369,2 a.I.R. 19*29 Cal.203* 
and A.I.R. 1932 Cal. 545.* In the last three cases 
it was expressly held that where there has been no 
appeal under S. 476B objection cannot be taken 
afterwards on euch a ground as the present which 
Bboiild have been raised in appeal. These rulings 
cover the present case where objection was not 
taken until after the trial had been completed and 
b the applicant oonvicted. 

Learned counsel has referred me to a recent 
ruling of the Calcutta High Court in 45 C.W.N. 
580 5 in which it was said that S. 537, Criminal 
P. C. t does not cure the want of a previous com¬ 
plaint by the public servant concerned or one to 
whom be is subordinate in respect of a charge under 
S. 186. Here the only question was as to the appli¬ 
cability of S. 537. There was no complaint under 

5. 476 and consequently there could be no appeal 
under S. 476B, which section indeed is not re¬ 
ferred to. I do not think, therefore, that this rul¬ 
ing is applicable to the facts of the present case. 
The law is clearly laid down in sub-s. (5) of S. 439 
which provides that where under the Criminal Pro¬ 
cedure Code an appeal lies and no appeal is brought, 
no proceedings by way of revision shall be enter¬ 
tained at the instance of the party who could have 

c appealed. In my view this provision fully applies to 
tho facts of the present case. I may also mention 
that it was held by this Court in 1941 O.W.N. 193® 
that the uniform practice of this Court is not to en¬ 
tertain an application in revision even against an 
appellate order of a District Magistrate where the 
applicant has not gone in revision to tho Sessions 
Judge. In the present case not only was there no 
appeal under S. 476B, but there was aUo no revi¬ 
sion application to the Sessions Judge. No doubt 
such a revision application would have been barred 
by sub s. (6) of S. 439. But the absence of suoh an 
application is a further reason why this Court shoold 
not interfere. Although there the applicant might 
have had a prefootly good case if he had appealed 
under S. 476B he cannot in my view be allowed 
to raise this objection in revision now, being dearly 
d barred by sub s. (5) of S. 439. I accordingly dis. 
miss tho application. 

G.N./R.K, _ Application dismissed. 

1. (*86) 23 A.I.R. 1930 Pat. 346 : 164 I.C. 86 : 37 
Cr.L.J. 893 : 15 Pat. 26 : 17 P.L.T. 234, Jugesb- 
war Singh v. Emperor. 

2. ('86) 28 A.I.R. 1936 Rang. 369 : 164 I.C. 769 : 
37 Cr.L.J. 1008, Emperor v. U Kadoe. 

3. ('29) 16 A.I.R. 1929 Cal. 203 : 116 I.C. 632 : 
30 Cr.L.J. 056 : 49 C.L.J. 193, Jabbar All v. 
Emperor. 

4 . ('82) 19 A.I.R. 1932 Cal. 546 : 140 I.C. 644 : 84 
Cr.L.J. 39 j 55 C.L.J* 836, All Ahmad v. 
Emperor. 

5» (’41) 45 C.W.N. 580, Monmatha Koly v. 
Emperor. 

6 . (Ml) 28 A.I.R. 1941 Ondh 208 : 193 I.C. 47 : 42 
Cr.L.J« 849 : 1941 O.W.N. 198, Debi Singh v. 
Emperor. 


r. Emperor 
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Agarwal J. 

Hira Lal and others , Accused 
Applicants 
v. 

Emperor. 

Criminal Revo. Appln. No. 45 of 1942, Decided 
on 25th May 1942, against order of Sess. Judge, 
Gonda, D/- 28th February 1942. 

(a) Criminal P. C. (1898), Ss. 233 and 235 — 
Whether series of acts form part of same trans¬ 
action — Test — Accused of village B forming 
unlawful assembly—In prosecution of common 
object of extorting money from K of village B 
accused tying him to tree and putting him in 
fear of beating—People of village S coming and j 
trying to rescue K — Accused chasing them to 
village S and breaking tiles of some of houses 
belonging to them—People of village N coming 
and trying to stop accused from breaking tiles— 
Accused assaulting them and beating them in 
village N — Offences at village B and village N 
held separate and not committed in same trans¬ 
action and hence could not be tried jointly. 

To ascertain whether a series of acts would form 
part of the same transaction the most important 
point to be considered i9 whether there was a com. 
mon purpose and design and continuity of action. 

[P 442 O 2] 

Tho accused of village B formed an unlawful 
assembly and in prosecution of the common object 
of extorting money from K of the 6aid village tied 
him to a tree and put him in fear of a beating. (J 
Some people of village S came to the place where K 
was tied and when they tried to interfere, the ac¬ 
cused ohased them upto villages where out of sheer 
vengeance they broke tho tiles of some of tho houses 
belonging to the people who had been pursued. In 
the meantimo some people of the village N turned 
up and when they tried to stop the accused from 
breaaing the tiles, the accused assaulted thorn and 
beat them. The offence of beating was committed in 
village N : 

Held that the offence of beating the people of 
village N committed at villago N was separate from 
the oflence of tying K to a tree committed at village 
B and could not be said to have been committed in 
the same transaction, and the two oflences therefore 
coaid not be tried jointly. (P 442 C 2] 

Cr. P. C. — . 

(’41) Chitaley, S. 235, N. 2 Pts. 12 and 25. 

(*41) Mitra, Page 823, N. 756; Page 825, N, 758. 

(b) Criminal P. C. (1898), Ss. 233 and 537 — 
Non-compliance with express provision as to 
mode of trial is not merely irregular but illegal 
and vitiates whole trial. 

Whore an express provision of law such as S. 285, 
Criminal P. 0., as to the mode of trial is not observ¬ 
ed it is not such an irregularity as can be remedied 
by S. 537. It is such an illegality aa vitiates the 
whole trial: 25 Mad. 61 (P. 0.), Rel. on. 

[P 442 O 2; P 448 0 1] 

Cr. P, C. — 

(Ml) Ohitaloy, S. 283, N. 6 Pts. 2 and 2a; S. 285 
N. 18 Pt. 1; S. 537, N. 10 Pt. 16. * 

J) Mitra, Page 806, N. 748 ; Page 807, N. 748; 
ElTeot of misjoinder of charges. 11 

(c) Criminal trial — Legality—Objection can 
be taken at any stage. 
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An objection as to the legality of a trial can be according to the prosecution 


A. I.R. 


[P 443 C 1] 


Page 1762, 


taken at any stage. 

Cr. P. C.— 

(•41) Chitaley. S. 233. N. 5 Pt. 5. 

(’41) Mitra, Page 810, Note 748A 
N. 1408 : “Explanation.” 

K. P. Misra — for Applicants. 

Aosir L llah Beg % Government Advocate 

— for the Crown. 

ORDER. — Thi3 is an application for revision 
by the applicants against their convictions under 
Ss. 147 and 323, Penal Code. They have been sen¬ 
tenced to six months’ rigorous imprisonment under 
S. 147 and to a fine of Rs. 25 under S. 323 read 
with S. 149 and in default of payment of the fine 
each has been ordered to undergo further rigorous 
imprisonment for two months. The applicants were 
convicted by a Magistrate of the first class and their 
convictions were upheld by the learned Sessions 
Judge. The prosecution story in the words of the 
learned Judge is as follows : 

"One Kailu Julaba of village Barwaranpurwa 
sold a bullock to one Kailu Banjara on the morning 
of 15th October for Rs. 3 8-0. Some village people, 
namely, Adhar, Jangali, Sbankarlal and Buley 
Sirwar objected to this sale. One Hira Lal who is a 
Brahman by caste asked Ram Adhar Sirwar to in¬ 
form Kailu Julaha that by selling bis bullock to the 
Banjara he had done a bad act and that he would 
suffer the consequence of this act. On this Kailu got 
frightened and took back the bullock from Kailu 
Banjara and returned the purchase money to him. 
On the same evening at about 7 P. M. Hira Lal 
aloDg with the other appellants and othere went to 
the bouse of Kailu Julaha armed with lathis. Hira 
Lal caught hold of Kailu Julaha and took him to 
Bhartiwa talab and tied him to a mahua tree with 
rope and demanded Rs. 15 as fine. Mt. Madina, 
Kallu’s wife, had also followed the party to the 
talab in order to rescue her husband. Shortly after 
some persons of Sirpurwa, namely, Sattar, Yusuf 
and Jhingur also arrived at the talab and wanted 
to intervene. The appellants chased these people to 
their village. In the meantime Kailu Julaha mana¬ 
ged to get free and he also ran away from there. 
The appellants chased the Sirpurwa people and 
threw brickbats at them. At Sirpurwa the appel¬ 
lants also broke the tiles of the houses of Jhingur 
and Sattar. An alarm was raised by the Sirpurwa 
men and on hearing this alarmSafdar Mukh/aalor.g 
with 15 other persons ran towards the village. The 
appellants also assaulted this party. In the course 
of the lathi fight, Sbahadut, Fazul and Safdar 
Mukhia received injuries. The son of Safdar was 
present and he cried out that bis father was dead. 
On bearing this the appellant*.took to ‘£e>rheeU. 

This story was believed by both the Courts. The 
charge against the applicants was as fo “ 0 « • 

"That you on or about 15tb day of October 19 
at village Barwaranpurwa sometime after sunset 
formed In unlawful assembly and in prosecnt.on of 
the common object of extorting Bs. U i from EaUa 
Julaha of the said village tied him 
rope and put him in fear of a beating. V< hM!people 
of'Sirpurwa and Bolahan came to intervene and 
rescue him, you also assaulted them and 
simple injuries on the persons; of Saf<h»r Molkbu, 
Shabadat and Fazal Hasan and tberebj ^mm.Ued 
an offence punishable under Ss. 147 and 384/511 
and 323 read with S. 149. Penal Cod^^^ 

It has been argued before me that the 
case set up in the evidence and found proved wa= 
different from that set out in the charge-sheet and 


~ i«y***nion case there ought to 
have been separate chargea for each oflence and t£ 
applicants ought to have been tried separate!, for 
each offence. The charge was that all the offences 

wa-V^Tk^ at ® arwaraD P° r wa where Kalla 
was tied with a rope but that was not the prosecu¬ 
tion case. According to the prosecution case some 
people of Sirpurwa came to the place where* Kalla 
was tied and when they wanted to intervene the 
applicants chased them up to Sirpurwa where they 
broke the tiles of the houses of Jhingur and Sattar 
and it was there, that is, in Sirpurwa that Shah- 
dat, Fazal and Safdar Mukbia, residents of Bula- 
ban turned up and were assaulted. Safdar Mukhia 
died before be could be examined. The prosecution 
witnesses have stated that when these persons of 
Bulaban remonstrated with the accused for what 
they were doing in Sirpurwa and wanted to inter¬ 
fere, they were assaulted. It is clear from this evi¬ 
dence that these persons of Bulaban were assaulted 
not because they wanted to rescue Kailu but because 
they wanted to stop the applicants from breaking 
the tiles of the houses of some of the Sirpurwa 
people. It is also clear that the offence of beating 
was committed in Bulaban. It cannot be said as 
stated in the charge sheet that an offence was com¬ 
mitted in Barwaranpurwa and that the offence 
under S. 323 was committed when tbe people of 
Bulaban bad come to intervene in regard to the 
beating of Kailu and rescuing him. I am of opinion 
that the offence committed at Bulahan was quite 
separate from that committed at Barwaranpurwa 
and it cannot be said that tbe two offences were 
committed in the same transaction. 

Under S. 233, Criminal P. C., for every distinct 
offence for which any person is accused there shall 
be a separate charge and every each charge shall be 
tried separately except in cases mentioned in sec¬ 
tions 234, 235, 236 and 239. Out of these exceptions 
the case can come under S. 235 only which lays 
down that if in one series of acts so connected to¬ 
gether as to form the same transaction, more 
offences than one are committed by the same person, 
be may be charged with and tried at one trial for 
every such offence. To asoertain whether a series of 
acts would form part of the same transaction the* 
most important point to be considered is whether 
there was a common purpose and design and conti- 
nuity of action. In my opinion the cause of the 
beating of the Bulahan people was not because they 
had come to rescue Kailu but because they inter- 
fered with the breakiog of the tiles of the Sirpurwa 
people. The applicants were breaking the tiles of the 
houses of the Sirpurwa people not to prevent them 
from rescuing Kailu but to take vengeance on them 
because they had gone to the help of Kailu. ine 
chasing of the Sirpurwa people and breaking the 
tiles of the houses of some of them may or may noi 
form part of the same transaction as the tying oi 
Kailu but it is clear that tbe beatiogof the Bulahan 
people was quite a separate transaction. I am o 
opinion that the oflence of beating 
Sirpurwa could not be tried jointly with ‘^e oflence 
under Ss. 147 and 394/511 committed at 

purwa. All these offences should oot have been 

law as to tbe mode of trial was not observed was , 

1 (’02) 25 Mad. 61 : 23 LA. 257 : 2 Weir. 271^11 
M.L.J. 233 : 8 Sar. 160 (P.C.). Sobramama Ayyar 

v. Emperor. 
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not such an irregularity as could be remedied by 
S 537, Criminal P. C. It was such an illegality as 
vitiated the whole trial. I am, therefore, of opinion 
that there was no legal trial of the applicants and 
an objection as to the legality of a trial can be 
taken at any stage. The next point to be consi¬ 
dered is whether I should order a retrial. In this 
case what may be called the first information report 
was a telegram sent by Kallu on 16th October 
1941 at 1-35 P. M., to the Superintendent of Police, 
Gonda, which runs as follows: “Dacoits surrounding 
the house. Help solicited.** 

This telegram does not support the prosecution 
ca9© in any way. The prosecution evidence does not 
show that there were any dacoits who had surroun¬ 
ded the house. A report was made the next day fol¬ 
lowing the occurrence that is on I6th October 1941 
at 3 P. M. at the police station by Safdar Mukhia 
that he and some other residents of Bulahan heard 
the people of Sirpurwa crying, that they ran and 
when they reached east of Sirpurwa with some people 
of the latter place they were assaulted by 25 Hindus. 
This report doe3 not show that the Bulahan people 
went to Sirpurwa or that the tiles of the houses of 
Sirpurwa people were broken. The telegram was 
very brief and this report was made with consider¬ 
able delay. The learned Judge has observed that 
the telegram sent by Kallu was consistent with the 
facta as according to the prosecution version about 
25 persons bad gone to the honse of Kallu and 
wrongfully confined him and were demandingasum 
of Rs. 15 from him. Wbat Kallu stated was that 
the aocused went to his house and asked him why 
ho had sold his bullock to a butcher and then tied 
him with a rope. They then took him to a mahua 
tree and tied him to it. When his wife came there 
they told her that they would release him if she 
paid Its. 15 as fine. It cannot be said on this state¬ 
ment that dacoits had surrounded the house. Tho 
learned Judgo has net replied to the argument put 
before him that the evidence adduced by the prose¬ 
cution was opposed to the version set np in the 
report. 

The applicants were sent to jail on 28th February 
1942, when their appeals were dismissed. Some of 
them are still in jail but 60 me of them were ordered 
to be let out on bail by this Court on 24th April 
1942. They also wero in jail for tho whole of March, 
and at least 24 days of April. Under these circum¬ 
stances I do not think it is a fit case to order a re¬ 
trial. I accordingly allow the application, set aside 
the convictions of the applicants and order such of 
r them os are not on bail to be released forthwith 
and the bail bonds of those who are on bail should 
be considered cancelled. 

G.N./R.K. Application allowed . 
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Emperor 

v. 

Bam Deo alias Sadho — Accused 
' Opposite Party . 

Criminal Ref. No. 81 of 1942, Deoided on 12th 
Jane 1942, made by District Magistrate, Fyzabad, 
D/- 17th April 1942. 

(a) Criminal P. C. (1898), Ss. 439 and 417 — 

Acquittal—No appeal by Local Government_ 

High Court will not ordinarily interfere in revi¬ 
sion -it But there is no legal bar if proper case 
comes before it. 
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ould be remedied by In the case of an acquittal when no appeal has ^ 
such a D illegality as been filed by the Local Government under S. 417 

therefore, opinion the High Court will not ordinarily interfere m 
[ the applicants and revision but there is no legal bar if “ 

j of a trial can be comes before it (on reference under 3 438 Cnmmal 

I point to be consi- P. C.) : 24 All 346- 25 All. 128 and (’24) II A.LR 

er a retrial. In this 1924 Lab. 451, Expl. 1** 444 c 


Cr PC.— 

(•41) Chitaley. S. 439, N. 12 Pts. 1, 4 ; S. 439, 

N. 46 Pis. 2. 4. 

(•41) Mitra, Page 1415, N. 1197 “Reference in 
cases of acquittal"; Page 1428, N. 1204 "Inter- 
ference with acquittal*’; Page 1453, N. 1219. 

(b) Criminal P. C. (1898), Ss. 438 and 439 _ 
Reference under, against acquittal — Notice to 
accused is not necessary. 

There is no provision in law for the issue of a 
notice to the accused before making a reference to 
the High Court under S. 438 against his acquittal. * 
The accused cannot be prejudiced because before 
the final orders are passed the High Court is bound 
to give notice under S. 439 (2). [P 444 C 1] 

(c) Criminal P. C. (1898), S. 439 — Acquittal 
—Magistrate overlooking relevant evidence — 
Acquittal can be set aside in revision. 

The fact that tho Magistrate overlooked relevant 
piece of evidence is sufficient to set aside an acquittal 
in revision. [P 444 C 1] 

Cr. P. C. — 

(*41) Chitaley, S. 439, N. 12 Pt. 4. 

(’41) Mitra, Page 1420, N. 1201 ; Page 1454, 
N. 1219. 

Government Advocate — for tho Crown. 

A. N. Mulla — for Opposite Party (Ram Deo 
alias Sadho). 

ORDER. — This is a reference by tho District 
Magistrate of Fyzabad recommending that an order 
of acquittal passed by a Magistrate, first ola99 of 
his district be set aside and the case bo remanded 
for a de novo trial. Ram Deo alias Sadho was tried 
under S. 19, Arms Act, by Mr.S.K. Hyder, a First 
Class Magistrate. The prosecution case is that a 
Sub-Inspector of Police searched tho house of Ram 
Deo and a spear wa9 recovered. The Sub-Inspector 
who made the search and three witnesses men¬ 
tioned in the search list, Lalji Sahai, Tika and 
Ram Anand were produced. The learned Magistrate 
was of opinion that Lalji, Ram Anand and Tika 
had signed the statement recorded by Lalji on tho 
searoh list that the spoar was recovered from the 
house of Ram Deo and that Ram Deo and his wife 
were in the house at tho time of thesearoh. He was 
of opinion that the recording of thi9 statement 
made the evidence of those throe witnesses inad¬ 
missible and there was no other evidence of re¬ 
covery. He therefore acquitted the accused. The 
Distriot Magistrate was of opinion that the note 
recorded by Lalji was not a statement made to the 
Sub*Inspector and therefore it did not contravene 
the provisions of S. 162, Criminal P. 0. He was also 
of opinion that the writing if it was a statement at 
all was of Lalji alone and not of the other two 
witnesses Ram Anand and Tika. 

The learned counsel appearing on behalf of Ram 
Deo took three preliminary objections to this refer¬ 
ence. The first objection was that the referenoe 
could not be made by tho Dislriot Magistrate against 
an ooquittal made by a Magistrate of the first class. 
After hearing the learned Government Advocate he 
withdrew this objeotion. The other objection was 
that the remedy of the Distriot Magistrate waa to 
move the Local Government to appeal and he had 
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no right to take up the matter in revision. Under 
S. 439 (5), Criminal P. C., where an appeal lies and 
no appeal is brought, no proceedings by way of revi¬ 
sion shall be entertained at the instance of a party 
who could have appealed. Under S. 417, Criminal 
P. C.. an appeal can be made only by the Local 
Government. The District Magistrate in this case 
was moved by the prosecuting inspector. I think 
there is no legal bar to the entertainment of this 
revision. Even if the District Magistrate could not 
make this revision, I can interfere as the matter 
has been brought to my knowledge. Under S. 439, 
Criminal P. C., a High Court can interfere when it 
itself calls for the record or where the matter has 
been reported for orders or where it otherwise comes 
to its knowledge. Reliance is placed on certain cases 
to show that the High Court should not interfere 
in the case of acquittal where the Local Government 
has not appealed. The first case cited is 24 All. 
346. 1 It was held in that case that where the Local 
Government did not prefer an appeal, the High 
Court will not exercise its power of revision as a 
general rule. This is no authority that a High Court 
can never interfere in revision with a case of 
acquittal unless there is an appeal by the Local 
Government. The other case cited is 25 All. 123. 2 
In that case too the High Court did not think it 
proper to interfere on its revisional side in the cir¬ 
cumstances of that particular case. The same view 
was taken in 5 Lah. 16. 3 I think the High Court 
will not ordinarily interfere in cases of acquittal but 
there is no legal bar if a proper case comes before it. 

The third objection taken by the learned counsel 
for Ram Deo is that the District Magistrate before 
referring the matter to this Court did not issue any 
notice to him. There is no provision in law for the 
issue of 6uch notice. The District Magistrate or the 
Sessions Judge simply makes a recommendation to 
this Court and the final orders are passed by it. The 
accused cannot be prejudiced because before the 
final orders are passed this Court is bound to give 
notice under the provisions of S. 439 (2), Criminal 
P. C. As regards the merits, the trying Magistrate 
dealt with the evidence of only three search wit¬ 
nesses. He thought that their evidence was not 
admissible and then observed that there was no 
other evidence. He quite overlooked the evidence of 
the Sub-Inspector which also proved the recovery of 
a spear from the possession of the accused. As he 
entirely overlooked this piece of evidence, his judg¬ 
ment is quite defective. On this ground alone the 
acquittal is liable to be set aside. I do not think it 
proper to decide other points involved in the refer¬ 
ence because if I express any opinion on them the 
trying Magistrate might be embarrassed. 1 accor ' 1 ’ 
ingly set aside the order of acquittal and order that 
the accused be tried de novo by any Magistrate 
other than Mr. Hyder. 

G.N./R.K. ^^OrderjHasxde^ 

1. (’02) 24 All. 346 : 1902 A.W.N. 89, In the matter 
S 902 A.W.N. 200 .Emperor v. 

8 “SS HUB. 1924 Lah. 451 : 81 I.C. 547 :25 

Cr.L.J. 931 : 5 Lab. 16 , Emperor v. Acbhar Singh. 
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Agarwal J. 

Debi Dayal and others — Applicants 


v. 

Emperor through Babu Ram — 

Complainant — Opposite Party, 

Criminal Revn. Appln. No. 17 of 1942, Decided 
on 6th July 1942, for revision of order of moveable 
Sessions Judge, Sitapur, D/- 17th January 1942. 

(a) Criminal P. C. (1898), S. 367 — Appellate 
judgment — Legality. 

Where the appellate judgment sets out the case 
of the accused and the prosecotion and deals with 
the evidence, the judgment is a legal one : (’23) 10 
A. I. R. 1923 Lah. 344; (’24) 11 A.I.R. 1924 Lah. / 
660; (’38) 25 A. I. R. 1938 Lah. 850; (’21) 8 A.I.R. 
1921 Oudh 102 and 1939 O. W. N. 1105, Disting . 

(P 445 C 1, 2] 

Cr. P. C. — 

(*41) Chitaley, S. 424 N. 7. 

(*41) Mitra, Page 1219 N. 1051. 

(b) Criminal P. C. (1898), S. 537 — Cross 
cases — Evidence in one acted upon in other— 
Trial should not be set aside unless accused is 
prejudiced—Accused held not prejudiced. 

Where two cross cases are tried by the same 
Magistrate and the evidence in one case is acted 
upon in the other, the procedure is a mere irregula¬ 
rity and unless the accused has been prejudiced by 
reason of the evidence in the cross case being acted 
upon, the trial should not be set aside. (Accused g 
held were not prejudiced at all) : (’35) 22 A. I. R. 
1935 All. 647 and (’38) 25 A. I. R. 1933 Oudh 253, 
Bel. on ; Case law discussed . [P 446 C 2) 

Cr. P. C. — 

(’41) Chitalev, S. 537 N. 30 Pts. 1, 2. 

(’41) Mitra, Pages 917, 918 N. 830-A. 

(c) Penal Code (1860), Ss. 326, 325 and 147- 
Eleven persons sitting at accused’s house— 
When complainant passed, one ol them asking 
other to beat him — Four men running behind 
complainant and beating him — Some persons 
coming to rescue complainant—Other ac cused 
turning up and beating rescuers-Accused held 
formed unlawful assembly with common object 
of beating complainant with lathis an d 

and were rightly convicted under Ss. 326, 3Z5 ^ 
and 147. 

Eleven persons were sitting at the aconsed s 
bouse armed with lathis and a kanta and when the 
complainant passed one of them asked the 
beat the complainant and four men ran behind hi 
and beat him. When he was being beaten Md some 
people came to his rescue, at that very time 
other accused turned up and beat the persons 
had come to his help : 

Held that all the accused persons were 
Of an unlawful assembly the common '»gect of 
which was to beat the complainant with lathis a d 
kanta. and were rightly convicted under S. 326 and 
S. 147. Since one of the persons assault 
a grievous hurt the accused were rig y 
under S. 325 also. 

312«. 1! 

(•36) Gour. Page 613 Pt. 1; Page 1114 Pt.6. rage 
1117 Para. 3776. 
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(d) Penal Code (i860), Ss. 324, 325 and 326— 
a Offences under — One sentence for all offences 
is improper — Cumulative sentence passed by 
Magistrate could be passed by him in respect 
of any of offences—There is no ground for 
interference in revision. 

It is no doubt improper for a Magistrate to pass 
one sentence for all the offences under Ss. 324, 325 
and 326. But when the cumulative sentence (of one 
year) passed by him could be passed by him in res¬ 
pect of any of those offences there can be no ground 
for interference in revision. [P 447 C 1) 

Penal Code — 

(•36) Ratanlal, Page 117 Pt. 1. 

('36) Gour, Page 248 Pts. 3, 5. 

Hakimuddin — for Applicants. 

Assist, Government Advocate — for the Crown, 
k Babu Ram (Opposite Party) in person. 

ORDER—This is an application for revision by 
eleven persons who were convicted by Syed Akhtar 
Ahsan, Magistrate first clas9 Biswan, under Ss. 147 
and 323, 324, 325 and 326 read with S. 149 and 
each sentenced to Bix months rigorous imprison¬ 
ment under S. 147 and to one year’s rigorous impri¬ 
sonment under Ss. 324, 325 and 326 and a fine of 
Rs. 15 each under Ss. 325 and 326. The sentences 
were made to run concurrently. The convictions 
were upheld by the Sessions Judge. The prosecution 
case was started on the complaint of one Babu Ram. 
He stated in it that there was a quarrel between his 
brothers and father and some of the accused over 
the irrigation of a field in December 1939. On 20th 
July 1940, the complainant's father Jokhey asked 
the accnsed to toll their womenfolk not to come to 
c his field to ease themselves but the accused paid no 
hoed to the request. That very day when the com¬ 
plainant was coming to his house at about 8 P. M. 
ho passed by the house of Debi Dayal accused and 
saw all the acoused sitting there armed with lathis 
and kantas. Debi Dayal asked these persons to beat 
him. Ho ran but was overtaken by the accused Debi 
Dayal, Anrudh, Ram Bharosey and Bishambhar. 
The first three beat him with lathis and Biaham- 
bhar with a kanta. He raised an alarm whereupon 
his father Jokhey, Ram Balak, Sabita and the 
remaining accused also turned up and all of them 
beat him and the three persona who had come to 
his help. Out of the accused two, Gopal and Sri 
Ram pleaded alibi. Debi Dayal, Anrudh, Bishe- 
shwar and Bishambhar stated that they were them¬ 
selves assaulted by the complainant and others, 
(l aD( * J^ey acted in self-defence. The other accused 
pleaded that they had simply gone to separate the 
two parties. The learned Magistrate held that the 
accased wore the aggressors and convicted them as 
stated above. Tho learned Sessions Judge in appeal 
agreed with the finding of the learned Magistrate. 
The first point argaed in revision is that the judg¬ 
ment of tho appellate Coart is not a legal judgment. 
Tho learned Judge has given the caso of the acoused 
and the prosecution in the judgment and then made 
the following observation : 

"The complainant examined nine witnesses in 
support of his version who were believed by the 
learned Magistrate who found the plea of self- 
defence groundless and disbelieved the defenoe wit- 
nesses. I have gone through tho statements and 
excepting for minor dlsorepanoies on unimportant 
points, tho statements of the proseoution witnesses 
appear to be substantially truthful. Naturally the 
proseoution witnesses are related to the complainant 
for village Rafatpur appears to be inhabited by peo- 


pie who are related either to the complainant or to & 
the accused. Besides it was for the appellants to 
substantiate their plea of self-deience as the marpit 
is admitted and I agree with the learned Magistrate 
that the appellants have completely failed to do so. 

In fact they have not even proved their injuries by 
medical evidence nor have they filed or proved their 
own complaint which would appear to be essential, 
in support of a plea of self-defence. They have con¬ 
tented themselves in producing three witnesses in 
support of their version who are not residents of 
Rafatpur and who have been rightly disbelieved by 
the learned Magistrate.” 

I think this judgment contains ail what an ap¬ 
pellate judgment should contain. Reliance is placed 
on behalf of the applicants on certain rulings but 
they are distinguishable in my opinion. One case 
cited is A.I.R. 1923 Lah. 344.1 The judgment of 
the appellate Court in that case was : / 

“The grounds of appeal are weak and flimsy and 
there is nothing to show the innocence of the ap¬ 
pellants. I reject both the appeals.” 

There was no discussion of the evidence in that 
CAse. The other case is A.I.R. 1924 Lah. 660.* The 
judgment of the appellate Court in that case was : 
“On an examination of the evidence I see no reason 
to interfere with tho sentences awarded by the lower 
Court.” 

That judgment did not show what the evidence 
against the accused was. Another case oited is 
A. I. R. 1938 Lah. 850. 3 That cose does not help 
the applicants at all. There tho Sessions Judge had 
approached the case in an entirely illegal manner 
in 60 far as he dealt with the statement of acoused 1 
and having found it untrustworthy except to the 
extent of his admission that he had killed his wifo, g 
he then animadverted upon the prosecution evidonco 
and finding it to be entirely unreliable, he believed 
the evidence only to tho extent to which it agreed 
with the admission of the accused. A case of the 
lato Court of the Judioi&l Commissioner of Oudh in 
24 0. C. 230,4 has abo been relied on. In that case 
there were two appellants but the appellate Court 
had dealt with the case of only one of them and 
had not dealt with the alibi evidence of the other 
appellant. It was held that the judgment was bad 
so far as that other appellant was concerned. It 
was held in 1939 O. W. N. 1105# that it is the 
duty of the appellate Court to consider tho defence 
evidence and unless this is dono, tho judgment is 
no judgment in law. In the present caso tho defence 
evidence has been dealt with. 1 therefore hold that 
the judgment of the appellate Court is a legal' 
judgment. h 

The judgment of the learned Magistrate has been 
assailed on several grounds. Tho complaint was 
filed by the oomplainant Babu Ram against the 
present applicants and some of the acoused in this 
oase had made a complaint against Babu Ram and 
others. Both the cases were before the Magistrate. 

It is argued that the learned Magistrate while decid¬ 
ing this case acted also on the evidence in the other 
case. The learned Magistrate observed that the 

1. (’23) 10 A. I. R. 1923 Lah. 344 : 76 I. 0. 710 : 

25 Or. L. J. 246, Rahm Ali v. Emperor. 

2. (’24) 11 A. I. R. 1924 Lah. 660 : 76 I. 0. 177 : 

25 Or. L. J. 113, Solhu v. Kishna Ram. 

3. (’88) 25 A. I. R. 1938 Lah. 850 : 179 I. 0. 237 : 

40 P. L. R. 265 : 40 Or. L. J. 185, Ghul&m Nabi 

v. Emperor. 

4 . (’21) 8 A.I.R. 1921 Oudh 102 : 24 0. 0. 280 

Madad AH v. Emperor, 

5. (*89) 1939 O.W.N. 1105, Huloai v. Ohhotey Lai. 
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fight was admitted between the parties and the 
only question was a3 to which was the aggressor. 

In deciding this point he relied on the fact that the 
complaiot and the report on behalf of tbeapplicants 
were made subsequent to the report and the com¬ 
plaint m ide by the prosecution in this case and also 
on the fact that ODly four persons out of the ac¬ 
cused, namely, Bisbambhar Dayal, Jamuna Din, 

Ram Bilas and Bisheshwar had received slight 
injuries, and the injuries received by Babu Ram 
and others were numerous. It is argued that the 
report and the complaint made by the accused, that 
is the present applicants, were not on the record 
nor were the injury reports of the accused proved. 

If the report and the oomplaint made by the appli¬ 
cants and the injury reports of the four accused be 
excluded the result would be that there would be 
nothing to show that any of the accused had received 
any injury or that any complaint or report was 
made on their behalf. The position of the accused 
would therefore be worse. The accused in this case 
have not been prejudiced at all by the Magistrate 
relying on the evidence in the other case. In fact 
there is some oral evidence to show that the accused 
also received some injuries. 

It bos been argued that the trial has been vitiated 
whether there has been prejudice or no prejudice. 

The fir6t case relied on by the learned counsel for 
the applicants is 29 Cr. L. J. 282.® In that case it 
was held that it is illegal to use as evidence in a 
case evidence led in another case which was not 
recorded in the presence of the accused. In that case 
a retrial was ordered not only on account of this 
irregularity but also on account of other irregulari¬ 
ties committed by the learned Sessions Judge in the 
trial. This case is no authority for the view that a 
retrial should be ordered irrespective of the fact 
whether any prejudice to the accused has teen 
shown or not. The other case relied on is 1938 
O. W. N. 9587 In that case the prosecution evi¬ 
dence in one case was treated as defence evidence m 
the other case and vice versa. It was held that this 
procedure was illegal. This case was considered by 
a learned Judge ol this Court m A.I R. 1938 Oodh 
253 8 and it was observed that in 1938 u. w. «. 

958 7 the question whether the 

curable or not was not considered. The Allahabad 

case in A I R. 1935 All. 617* was Allowed in A.LB. 

1938 Oudh 2538 a nd it was held by » h « Allahal^ 

High Court that where in a joint trial of ‘"O 
cases the prosecution evidence in one was taken as 


the defence evidence in the other, tbereja Mirnsgu- 


larity 

rc. nu tha d t very use ot evi dence which is not 
(-28) WAXiTlMeLah. 380: 107 I.C. 766: 29 


Cr'.Ll'i:T938 O.W.N. 1061. Taqi Mohammad 
Haii Mohammad Jan. 

• a « T> « A O fl 



Beni Madho t. Empqror. 


a. i. a 

part of the record is by itself proof of prejudice to 
the accused and the use in a case of evidence 
produced in another case is not a mere irregularity 
covered by S 537, Criminal P. C.. but an illegality 
In this case I have shown that the accused has not 
been prejudiced and therefore in my opinion the 
trial is not liable to be set aside. Reliance is also 
placed on A I.R. 1940 Lah. 466.12 i D t ha t case also 
it was held that in one case relying on the evideooe 
adduced in aootber case is such an irregularity that 
cannot be condoned. It was observed that the irre-i 
gularity had in fact prejudiced the accused. I am of! 
opinion that unless the accused ha9 been prejudiced 
by reason of the evidence in the cross case being 
acted upon, tbe trial should not be set aside and I 
am also of opinion that in this case tbe accused 
have not been prejudiced at all. 

It is also argued that tbe learned Magistrate 
while deciding tbe case appears to have overlooked * 
the fact that only four out of tbe eleven accused 
bad pleaded the right of private defence. The learn¬ 
ed Magistrate believed the prosecution evidence and 
then observed that tbe case of the complainant did 
not rest entirely on the oral evidence a9 tbe contro¬ 
versy in the present case narrows down to an an¬ 
swer to tbe question as to which of tbe parties was 
the aggressor. It does not appear that tbe learned 
Magistrate bad not in his mind that only four of 
the accused bad pleaded self-defence and be did not 
base bis judgment solely on tbe fact tbattbo accused 
bad failed to prove self-defence. He believed tbe 
prosecution evidence which was against all tbe 
accused. I see no force in this point. It was argued 
before tbe learned Magistrate that there was a 
shorter route for the complainant to go to his house 
than tbe one in front of tbe house of tbe accused g 
and so if he went by tbe longer route, it must have 
been with a view to beat tbe accused. The learned 
Magistrate on this made a local inspection and found 
that the complainant was comiog on a cjcle and the 
path in front of the accused’s bouse was broader 
than the other ODe and it was not improbable for 
the complainant to have used it. He also adopted a 
map which bad been prepared by tbe Sub Ins¬ 
pector but bad not been proved. It is argued that 
the Magistrate was not justified in using tbe impres¬ 
ts formed by him at the time of inspection of 
the locality without comiDg into tbe witness box. 
Even if there has been any irregularity tbe accused 
have not been prejudiced. Tbe Magistrate has 
believed the prosecution and therefore it was im- 
material whether it was probable or; not for^ the 
complainant to have passed in front of the accused s h 

h °It e has teen argued that according to the first 

information report only four c, ' ased ™ 

complainant and out of them only one accwed 
Bishambbar caused him an injury with 
the remaining seven accused caused injur.«W 
Jokhey. Sabila and Bam Balek and *° Buhambbv 
alone should have teen convicted under 8. 326. U 

was Babu Bam the complainant alone wbob d^ 

grievous injury csused by a kanta. I doctor 

fhat when Babu Bam was first «a<m.»«^ 

did not find any grievous hurt andU was^ ^ 

long time that it was found by : n ; n rv had been 
a bone was fractured and a gnevon. : 

caused. There is no reason to d “^Yh e argument 

who found tbe grievous inj ry- ^ ^\ e under 

that ODly Bishamb bar should be nem_ 

2 

809, Khair Mohammad ▼. Emperor. 
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8 . 326 I think it has no force. Tbe finding of the 
° Magistrate is ibat DebiDayal, Anrudh. Bisbambbar 
and Bam Bilas were the first to catch tbe complain¬ 
ant and the rest of tbe persons arrived when Jofebey, 
Bam Balafe and Sabila arrived there. EleveD per- 
bods were seen sitting at the accused’s bouse armed 
with lathis and a knota and when tbe complainant 
passed one of them Debi Dayal a>feed the others to 
beat the complainant and four men ran behind him 
and beat him. When he was being btaten and some 
people came to his rescue, at that very time the 
other accused turned op and beat the persons who 
bad come to his help. In these circumstances the 
Magistrate could very well come to the finding that 
all these persons were members of an unlawful 
assembly tbe common object of which was to beat 
the complainant with lathis and feanta. I therefore 
think that all tbe accused were members of an un- 
b lawful assembly and were rightly convicted under 
S. 326 and under S. 147. Jobbey received a grievous 
hart and so the accused have been rightly convicted 
onder S. 325. Penal Code also. It has been argued 
that the learned Magistrate was wrong in giving 
one sentence for all the offences under Ss. 324, 325 
and 326. This was undoubtedly improper for the 
Magistrate to do but having regard to the fact that 
the cumulative sentence of one year passed by him 
could be passed by him in respect of any of these 
oflences, theie is no ground for interference. The 
sentences are not severe. I therefore dismiss this 
application for revision. 

G.N./R.K. Application dismissed, 

A. I.R. (29) 1942 Oudh 447 

t Agarwal J. 

Basdeo and others — Applicants 


Murli Dhar Singh and others — 

Opposite Party. 
Civil Wise. Appln. No. 342 of 1942, Decided on 
17th July 1942, in 8 . C. A. No. 118 of 1942. 


(a) Limitation Act (1908), S. 5—Previous rul- Bl0 .° 
ings oi High Court holding no second appeal f Tln 
lay—Pact that by subsequent Full Bench ruling * wo 
previous rulings were upset is not sullicient b0 r ' 
excuse for delay In tiling second appeal. 

A new statement of tbe law by tbe High Court is T . 
not a sufficient excuse for delay in filing an appeal. 

[P 447 0 2] bef0 
Tbo Distriot Judge passed his judgment in appeal cour 

on 3rd July 1941. In view of certain rulings of the °. ugl 
High Courttbeappollant was advised that no second Bl . on ' 
appeal lay, but those decisions were upset by a Full 0le . D 
Bench of tbe High Court on 7lh March 1942. The quit 
appellant got information of that ruling on 10 th °* he 
April 1942 and filed the second appeal that very 
day : filod 

Held that the fact that the High Court in Maroh 
1942 was of opinion that a second appeal lay was _ 
no ground for excusing the delay in filing the 1 , F 
appeal : 10 0. 0. 291; (’25) 12 A.I.R. 1925 Cal. 804 201 

A * }• 1917 P - Luting .; 10 Pn 

W. R. 178, Lei. on. [p 447 02 ] 2. ( 

Limitation Act — Mo 

(’42) Chitaley, 8 . 6 N. 19 Pt. 1. 3 . ( 

(’ 88 ) Rustomji, Page 115 Pt. 7. *. it. ji 

(b> Civil P. C. (1908), O. 47, R. l_Ncw 
jo* is no ground for review. raK *»p 


A new ruling is no ground for reviewing a previ- A 
ous judgment: 10 W. R. 178, Bel. on. [P 447 C 2] 

Q m p. Q._ 

(’40) Chitaley, O. 47, R. 1 N. 17. 

(Ml) MuIJa, Page 1231 Pt. (a). 

Haider Husain and H. H. Zaidi — 

for Applicants. 

P. N. Choudhri — for Opposite Party 4. 

ORDER. — This is an application UDder S. 6 , 
Limitation Act. The applicant has filed an appeal 
in this Court against tbe decision of tbe District 
Judge of Fyzabad in an appeal under the Encum¬ 
bered Estates Act. An objection was made under 
S. 11 of tbe Act which was disallowed by tbo first 
Court but allowed by the District Judge in appeal. 
Tbe District Judge passed bis judgment in appeal 
on 3rd July 1941 and this appeal was filed on 10th 
April 1942. It is therefore barred by time. It is said / 
that in view of certain rulings of this Court the 
petitioners were advised that no second appeal lay 
to this Court but these decisions were upset by a 
Full Bench of this Court on 7th March 1942, that 
that judgment was published in tbo issue of tbe 
Oudh Weekly Notes dated 30th March Iy42 l and 
the petitioners got information of that ruling only 
on 10th April 1942 and they filed the appeal that 
very day. It is prayed that lime be extended. 

It was held in 10 W. R. 178 2 that a new state¬ 
ment of the law by the High Court was not suffi 
cient excuse for delay in applying for a reviow of 
judgment, that is still lees an excuso for delay in 
appealing against a judgment. I am therefore of 
opinion that tbe fact that this Court in March 1942 
was of opinion tbatasecond appeal lay is no ground 
for excusing the delay in 61ing tbe appeal. Had tbe g 
present petitioners appealed, their appeal would 
have been dismissed on the ground that no appeal 
lay and they could not apply for review of the judg¬ 
ment dismissing their Appeal. A new ruling 13 no 
ground for reviewing a previous judgment. If it 
were, much inconvenience and confusion would be 
the result. If a judgment be liable to bo reviewed on 
the ground of a new ruling, it can bo reviewed even 
if tbe now ruling is made a long time after the deci¬ 
sion of the case and there should be no difference in 
principle in reviewing a judgment after a month or 
two or after forty or fifty years. If a judgment can 
be reviewed after such a long time, the title of many 
persons would bo insecure. 

The learned counsel for the petitioners has relied 
on 10 O C. 291.* In that case an appeal was filed 
before the District Judge on wrong advice given by 
counsel. It was ultimately found that the appeal * 
ought to have been filed in the Judicial Commis¬ 
sioner’s Court and it was held that there was suffi¬ 
cient cause for excusing the delay. That case is 
quite distinguishable from the present one. The 
other case relied on is A. I. R. 1925 Cal. 804.4 In 
that case an application for review of judgment was 
filod in time and when it came on for bearing a 
different interpretation was put by the Privy Council 
on a rule of Hindu law and it was held that that 


1. Beported in (M 2 ) 29 A. I. R. 1942 Oudh 291 ■ 
201 1. 0. 681 : 1942 O. W. N. 251 (F. B.), Debt 
Prasad v. Phundan Lai. 

2 * (* 68 ) 1° W. R. 178 : 2 Beng. L. R. A. 0. 184* 
Mown Bewa v. Surendra Nath. 

3. (*07)10 O 0. 291, Nawab Mirza Muhammad 
||ri*r-AJi Khan v. Mohammad Bakar. 

4 Mftgr m : 85 L 0. 85 : 29 
• Up, Chandra t. Damodar 






448 Oudh Lalu Singh v. Emperor (Thomas G. J.) 

C ruliDg could be considered in deciding the applica¬ 
tion for review. The third case relied on is 44 I. A. 

218. 5 In that case it was held that the time occupied 
by an application in good faith for review should be 
deemed as added to the period for presenting an 
appeal. I think these cases are distinguishable. In 
my opinion there is no good ground for excusing the 
delay. The application is rejected with costs. 

G.N./R.K, _ Application rejected. 

5. (’17) 4 A. I. R. 1917 P. C. 156 : 42 I. C. 43 : 45 
Cal. 94 : 44 I. A. 218 : 104 P. R. 1917 (P.C.), Brij 
Indar Singh v. Kanshi Ram. 
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Thomas C. J. 

Lalu Singh and another—Applicants 

v. 

Emperor . 

Criminal Revn. Appln. No. 41 of 1942. Decided 
on 1st May 1942, for revision of order of Sessions 
Judge, Rae Bareli, D/- 13th March 1942. 

Arms Act (1878), S. 19 (I)—Illicit arms found 
in portion of house — Whether all male mem¬ 
bers can be presumed to be in possession de¬ 
pends on facts of each case — Word “control" 
in S. 19 (f)—Meaning of — Illicit arms found in 
kothari of house — Kothari in joint exclusive 
possession of two brothers — None of them 
willing to take responsibility — Both held had 
joint control. 

The word "control'* in S. 19 (f) must be taken in 
a wider sense and to mean something more than 
actual possession. The question whether all the 
adult male members should be presumed to be in 
possession of illicit arms found in their house de¬ 
pends on the facts and circumstances of each case 
and no bard and fast rule can be laid down. It is 
the primary duty of the prosecution to prove the 
possession of the accused, but there may be case 3 in 
which the circumstances are such that possession of 
the accused can safely be presumed, otherwise it 
will be impossible for the prosecution to secure a 
conviction. [P 448 C 2] 

In the kothari of a house some illicit arms were 
found. The kothari was in the joint exclusive con¬ 
trol of the two accused who were brothers and the 
other male members of the house lived in another 
portion of it : 

Held that since the accused had joint control of 
the kothari and no one was willing to take respon¬ 
sibility the only possible presumption the Court 
could make was that the accused were in joint con¬ 
trol of the illicit arms found in the kothari : Case 
law referred. [ p 448 c 

S. C. Das for Siraj Husain — for Applicants. 

ORDER. — Mohar Singh, Lalu Singh and 
Sahdeo Singh were convicted by a First Class 
Magistrate under S. 19 (f), Arms Act, for being in 
possession of two pistols, a katan and gun powder 
and sentenced to nine months rigorous imprisonment 
each. Mohar Singh did not appeal against his 
conviction. Lalu Singh and Sahdeo Smgh arc 

brothers. The accused's house was searched by the 

Station Officer, P. W. 1. M. Ansar All, on 17th 
August 1941, in connection with an offence under 
S. 457, Penal Code. At the time of the search 
Mohar Singh and Sahdeo Singh were present. In a 
room situated on the northern side of the house a 


A. I, R, 

\X y “ ade P ^ to1 ' Ez ' l > aQ American pistol in a 
leather case inside a grain bin, Ex. II, and some 

,, \ ry gu [ 1 P°*^er, Ex. Ill, were recovered. In 
t he chaupal outside the house a double edged katarL 
Ex. IV, was found. ' 

The finding of fact against the applicants is that 
the room from which these things were recovered 
was in the joint exclusive possession of Lalu Sinch 
and Sahdeo Singh and that the other male mem¬ 
bers of the house lived in another portion of it. It 
has been argued on behalf of the applicants that 
there is nothing to show who was in possession of 
the pistols. Section 19(f), Arms Act (Act 11 of 1878) 
lays down: 11 Whoever has in his possession or 
under his control any arms shall bo punished with 
imprisonment. . . ." The word "control" should 
be taken to mean something more than actual pos¬ 
session. From the circumstances of tho case there is 
no doubt in my mind that the two applicants had tho 
joint control of the kothri from which these articles 
were recovered and where no one is willing to take 
the responsibility the only possible presumption the 
Court can make is that they are in joint control. In 
A. I. R. 1932 All. 44U it was held that " tho find¬ 
ing of an unlicensed gun in a house raises a pre¬ 
sumption against all the adult members of the 
family living in it, that it was in their possession or 
control; and they might, one or all, be tried on the 
charge. It is for the persons so charged to prove 
that they were not in possession of the gun in ques¬ 
tion." This decision was considered by a Bench of 
tbe Allahabad High Court in A.I.R. 1933 All. 112,2 
in which tho Hon’ble Judges observed as follows: 

"In that case the learned Judges held that all 
the adult male members of a Hindu joint family could 
be presumed to be in possession of an unlicensed gun 
found in their house, and it was open to the police 
to prosecute one or all of them for offence. This is 
a view which we are not prepared to accept. We be¬ 
lieve that in all such cases it is necessary to prove 
not only the presence of the article in the house but 
the possession of some particular person over that 
article in order to justify a conviction." 

I have also considered the cases reported in A.I.R. 
1937 Mad. 975,® A.I.R. 1937 Pesh. 73,* AI.R. 1930 
Pat. 5125 and n O.W.N. 634.® I am of opinion that 
no hard and fast rule in such cases can be laid down 
and each case must depend on it3 own circumstan¬ 
ces. It is the primary duty of the prosecution to 
prove the possession of tho accused, but there may 
be cases in which the circumstances are such that 
possession of the accused can safely be presumed, 
otherwise it will be impossible for the prosecution 
to secure a conviction. If a serious matter liko the 
possession of illicit a rms were to be tolerated by 

lTT'32) 19 A.I.R. 1932 All. 441 : 139 I. C. 158: 38 
Cr. L. J. 719 : 54 All. 411 : 1932 A. L. J. 570, 
Emperor v. Sikhdar. 

2. ('33) 20 A.I.R. 1933 All. 112 : 143 I .°- 114 - 84 
Cr. L. J. 517 : 55 All. 112 : 1932 A. L. J. 1072, 

Haul Ahir v. Emperor. __ T r * 

3. (’37) 24 A.I.R. 1937 Mad. 975 : 172 I. C. 498 
39 Cr.L.J. 147 : (1937) 2 M.L.J. 620, In re Rama- 

4 . * D {^37^*24°A!lR . 1937 Pesh. 73 : 169 I.C. 681: 38 
Cr.L.J. 838, Emperor v. Mir Ahmad. 

5. ('36) 23 A.I.R. 1936 Pat. 512 : 165 L O S03,B8 
Cr. L. J. 100 : 17 P.L.T. 573 : 15 Pat. 696. Man 

fif ('£“ 21 A E LR! r i934 Oudh 200 : 149 1°^ 

35 Cr. L. J. 973 : 9 Luok. 607 : 11 O. W. N. 5 , 
Lakhan Singh v. Emperor. 
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merely shifting possession from one to other mem. 
c bers of the family it would be open to practically 
every member to keep illicit weapons in, e. g., a 
common sitting room and at the time of the re- 
covery it would be too easy for each person merely 
to say “1 am not in exclusive possession of the sit¬ 
ting room.” I am therefore of opinion that the 
words “or control" must be taken in a wider sense 
and to mean something more than actual posses¬ 
sion. An attempt was made to prove that Lalu 
Singh was not living in the house, but it had failed. 
I am therefore of opinion that the applicants have 
been rightly convicted and dismiss the application. 
G.N./R.E. Application dismissed . 

* A. I. R. (29) 1942 Oudh 449 

FULL BENCH 

& Thomas C. J., Bennett and 

Agarwal JJ. 

Brij Bhuklian—Defendant — Appellant 

v. 

Pt, Bhagivan Datt, Plaintiff and 
others , Defendants — Respondents . 
Appeal No. 5 of 1938, Decided on 18th August 
1942, against order of Yorke J., D/- 2nd February 
1938. 

(a) Transfer of Property Act (1882, as amend¬ 
ed in 1929), S. 92 — S. 92 is retrospective (Per 
Full Bench), 

The provisions of S. 92 of the Act as amended in 
1929 have retrospective effect : (’38) 25 A.I.R. 1938 
r Oudh 127 (F. B.), Rel. on. [P 451y] 

1 T. P. Act — 

(*36) MoJla, Page 612 Note : "Amendment whe¬ 
ther retrospective.” 

(•34) Mitra, Page 523 N. 515. 

(b) Transfer of Property Act (1882), Ss. 95 
and 82—Co- mortgagor — Right to contribution 
arises not only In case of involuntary sale but 
also in case of redemption (Per Bennett and 
Agarwal JJ,). 

A mortgagor has a right of contribution against 
the property of other co mortgagors not only when 
his property has been sold but also when he eaves 
his own property and tho property of the co-mort- 
gagorsby redeeming the mortgage : (*16) 2 A. I. R. 
1915 Cal. 769; 26 All. 407 (F. B.) (Judgment of 
Banerji J); (’80) 17 A.I.R. 1930 Oudh 260 and 26 
d Mad. 686 (F.B.), Rel. on. [P 457?,A] 

T. P. Act — 

C36) Molls, Pago 494 Pt. (p). 

(’34) Mitra, Page 491 Note 491 : "Principal.” 

" 52 Transfer of Property Act (1882), Ss. 95 
and 92 — Co-mortgagor by paying mortgage 
money gets rights of original mortgagee under 
5>. 92 and acquires fresh charge—Limitation for 
suit by co-mortgagor for contribution is 12 
years from date of payment and not date when 
mortgage money became payable (Per 
Full Bench), 1 

by ^7 ^ the mort «age money gets 
tne rights of the original mortgagee under 8. 92, 
X. P. Act, and acquires a fresh charge in regard to 
the amount paid by him in respect of his co-mort- 

iC V6r # thfllr e h a J ea - 0onse q n enUy, the period of 
limitatlonfor a salt by one of several heirs of a mort¬ 
gagor or by one o! the several subsequent transferees 
or the mortgaged property who has paid the entire 
1942 0/67 & 68 . 


mortgage decree for contribution against the other ^ 
heirs of transferees in which the sale of the defen¬ 
dants* share in the mortgaged property is sought is 
12 years under Art. 132, Limitation Aot, from the 
date of payment and not from the date when the 
original mortgage money became payable : (*27) 14 
A. I. R. 1927 Oudh 552, Approved ; Case law dis- 
cussed. [P 4566; P 4586,e] 

T. P. Act — 

(*36) Muila, Page 529 Pt. (j). 

(’34) Mitra, Page 527 Note 517 : "Rights of re¬ 
deeming co. mortgagor.** 

Limitation Act — 

(’42) Chitaley, Art. 132 N. 10 Pts. 1 to 4; N. 14 
Pt. 1. 

(*38) Rustomji, Page 1159 Pt. C. 

(d) Transfer of Property Act (1882), Ss. 95, 
92, 82 and 100— Co-mortgagor by paying mort- / 
gage money acquires charge under Ss. 82 and 
100 independently of S. 95 in regard to money 
paid by him over shares of his mortgagors (Per 
Agarwal J,). 

A co-mortgagor by paying the mortgage money 
acquires independently of S. 95 a charge under 
Ss. 82 and 100 in regard to the amount paid by 
him in respect of his mortgagors over their 6hares : 

26 All. 407 (F.B.) (Judgment of Banerji J.); 31 All. 
166 and 33 All. 708, Rel. on. [P 457 e,g) 

T. P. Act — 

(’36) Muila, Pago 495 Pt. (r); Pago 549 "Charge 
by operation of law.** 

(’34) Mitra, Page 498 N. 497; Page 547, Note 
531 (d). 

(e) Transfer of Property Act (1882 as amend¬ 
ed in 1929), S. 95 — S. 95 is retrospective (Per 7 
Agarwal J.), 

Since tho provisions of S. 92 have retrospective 
eflect, S. 95 has also got retrospective effect. 

T. P. Act _ [P *** 

(’38) Muila, Page 589 Note: " Amendment whe¬ 
ther retrospective.” 

Mohammad Ayub — for Appellant. 

Raider Husain and Iftikhar Husain — 

for Respondent 1. 

ORDER OF REFERENCE 

AGARWAL AND MADELE7 JJ.—This is an 
appeal under S. 12 (2), Ondh Courts Act, against 
tho judgment and decree dated 2nd February 1938 
passed by the Hon’ble Mr. Justice Yorke, a Judge of 
thw Court, confirming the decree of tho Civil Judge h 
or Gonda who had confirmed a decree of the Mnnsif 
of Utraula. 

One Bisheshar was the owner of a one anna four 
pies share in Mohal Bhagwandat of village Moham¬ 
mad Nagar. On 8rd June 1906, he mnde a simple 
mortgage of a three pies share and some epaoifio 
plots tho area of which was 11 bighas 17 biswas 
kham in favour of Bhikhi, Ram Bhadh and Phnl 
run. He executed a usufructuary mortgage on 18th 

i7v' m reSp80t ol , 8 bighas oat of tho eleven 

bighas 17 bums previously mortgaged in favour of 

Kasim All, for Rs. 290, on 14th May 1918, he sold 

^‘P'e? share to Maharaj Shukul for Rs. 3500 

to RMkhr?, ^* r ?K left With tho vendea { °r payment 
to Bhikhi and others, mortgagees, under the 

of 3rd June 1906. BishesChad thm £»£? 

Jadunath, Ram Sarup and Balak Ram. BaSk 

has two sons. Badri and Brij Bhukhan. Bril RhJ? 

khan's sons are Ohhote iil and&SJw 

Bhagwandat, Suraji, Oudh!, sons of JadunSh ^d 
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Dudhnath eon of Ham Sarup brought a suit for 
pre-emption in respect of the sale dated 14th May 
1913 and obtained a decree on 15th June 1914. Ram 
Bhadh one of the three mortgagees brought a suit 
for sale against Bisheshar, Bhagwandat, Surji, 
Oudhi, DudhDath, Ham Narain son of Oudhi and 
Brij Bhukhan and Badri sons of Balak Ram, 
brother of Bisheshar, for sale of the mortgaged 
property and obtained a decree on 4th December 
1918. Bisheshar died in 1919. The decree obtained 
by Ham Bhadh was transferred to Ham Achaibar 
by means of a sale deed dated 2l9t February 1921. 
Ham Achaibar applied for execution of the decree on 
9th February 1922, against Bhagwandat, Surji, Ham 
Narain and Dudhnath. It may be mentioned that 
thi3 Ham Achaibar is the grandson of Balak Ram 
and son of Brij Bhukhan. The plaintiff Bhagwandat 
paid up the decretal amount, Rs. 500 on 17th 
September 1923 and Rs. 170-9-3 on 20th September 
1923. lie then brought a suit against Brij Bhukhan, 
Badri, Surji, Ram Narain, Dudhnath, Ram Achai¬ 
bar, Chhote Lai, heirs of Bisheshar and one Ram 
Nath, for contribution. His case is that by reason 
of the payment of the entire decretal amount, he 
acquired a charge in respect of the amount paid by 
him on behalf of the other heirs of Bisheshar and 
is entitled to recover the money due from them by 
6ale of their share of the property. His suit has 
been decreed. Brij Bhutan has appealed. The law 
on the subject was contained in S. 95 of the old 
T. P. Act, which runs thus: 

“Where one of several mortgagors redeems the 
mortgaged property and obtains possession thereof, 
he has a charge on the share of each of the other 
co-mortgagors in the property for his proportion of 
the expenses properly incurred in so redeeming and 
obtaining possession.” 

The present section runs thus: 

“Where one of several mortgagors redeems the 
mortgaged property he shall in enforcing his right 
of subrogation under S. 92 against his co-mortgagors 
be entitled to add to the mortgage money recover¬ 
able from them, such proportion of the expenses 
properly incurred in such redemption as is attribut¬ 
able to their share in the property". 

The present S. 92 corresponds to old S. 74 with 
some alterations. The old S. 74 ran : 

“Any second or other subsequent mortgagee may 
at any time after the amount due on the next prior 
mortgage has becomo payable tender such amount 
to the next prior mortgagee . . . and the subsequent 
mortgagee shall on obtaining such receipt acquire 
in respect of the property all the rights and powers 
of the mortgagee as such to whom he has made such 
tender." 

The present S. 92 runs : . , 

“Any of the persons referred to in S. 91 . . . and 
any comortgagor shall on redeeming the property 
subject to the" mortgage, have, bo as regards 
redemption, foreclosure or sale of such property, 
the same rights as the mortgagee whose property he 
redeemB may have against the mortgagor or any 

0t It r bM°b^held by this Court that the amend- 
ment to the Transferof Property Act has retrospec¬ 
tive effect. One of the points for consideration in 

th "Wh^is i9 the period of limitation for a suit by 
one of several heirs of a mortgagor or by one^o 
several subsequent transferees of the 
property who has paid the entire mortgage decree 
for^mfribution against the other heirs or transferees 
in which the sale of the defendants share in the 
mortgaged property is sought, whether twelve 


A.I.R. 


years from the date of payment or from the date 
the original mortgage money became payable." • 
considered by a Full Bench of the 
Allahabad High Court in 58 All. 602.> The provi- 
sions of S. 92 were considered and the opinion of 
s ulaiman and Bennett JJ. was that limitation 
would begin to run from the date payment was 
made but Ganga Nath J. dissented and his opinion 
was that the plaintifl could bring bis suit only within 
twelve years of the date when the original mort¬ 
gage money became payable. Mr. Mitra in his com¬ 
mentary on the Transfer of Property Act, Edn. 9, 
at page 593 makes the following remarks while 
discussing this case : 

“Therefore a subsequent mortgagee who pays off 
the decretal amount of a prior mortgagee and 
redeems it acquires the rights of the mortgagee, 
decree-holder to recover his money by enforcement 
of the fresh charge within twelve years of redemp- / 
tion. But it i9 submitted with great respect that 
there appears to be hardly anything in S. 92 which 
warrants 6ucb a view. The opinion of the dissen¬ 
tient Judge that the position of the person paying 
ofl the mortgage is that of an equitable assignee 
and he can only enforce his charge in the right of 
the prior mortgagee and therefore subject to the 
limitation that would affect the prior mortgagee 
appears to be the correct view." 

The Full Bench of the Calcutta High Court in 
A. I. R. 1931 Cal. 251 2 held that the decision in 
A. I. R. 1921 Cal. 166 3 is the law after the amend¬ 
ment of the Transfer of Property Act. It was held 
in that case that a co-mortgagor seeking contribu¬ 
tion must bring bis suit within the period in which 
tho mortgagee could bring the suit to enforce the 
mortgage. The Calcutta High Court is however ol $ 
opinion that the amendment of the Transfer of 
Property Act ie not retrospective. It was held by 
this Court in A.I.R. 1927 Oudh 552* that the posi¬ 
tion of a co-mortgagor redeeming the entire property 
is not that of the mortgagee but of a mere charge 
bolder and he can bring hie suit within twelve years 
of its payment. This wa9 when S. 95 of the old 
Transfer of Property Act was in force and created a 
charge in favour of the person making payment. 
But S. 95 has now been substantially amended and 
the mortgagor by making payment acquires rights 
under S. 92 corresponding to S. 74 of the old 
Transfer of Property Act. This case may not there¬ 
fore be considered an authority now. The law on 
the subject whether a subsequent mortgagee by 
making payment to a prior mortgagee acquires a 
right to bring a suit within twelve years was not 
clear even before the amendment of the Transfer of 
Property Act. Ganga Nath J. in 58 All. 602, has 
relied on the passage in the judgment of their 
Lordships of the Privy Council in 39 Cal. 627*: 

•• But as the Rs. 12.000 were under the zarpesngi 
lease of 30 th November 1874 repayable id Jetb 

1. ('36) 23 A.I.R 1936 Ail. 33 : 160 I. C- Mll : 68 
All. 602 : 1935 A. L. J. 1291 (F. B.), Alam Ah v. 

ifmiK I- B- 1931 Oal. 25! : 18° L C. 689 : 

58 Cal. 1167 : 53 C. L. J. 154: 35 C. W. N. 40 
(F. B.), Umar Ali v. Asrnat All. . „ 

3 i'21) 8 A. I. B. 1921 Cal. 166 : 57 I. C. 868.25 
C. W. N. 283, Rnjkamari Debi v. Makandalal. 

4 ('27) 14 A. I. B. 1927 Ondh 552 . 105 I.C. 302. 

2 Luck 686 : 4 O. W. N. 783. Bameshwar v. ML 


2 Luck 
Sheorani. 
5. 
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1294F (September 1887) and this suit was not 
brought until 22nd September 1900, the claim of 
the plaintiffs to priority is barred by Art. 132 of 
Sch. 2, Limitation Act." 

The zarpeabgi lease was a prior encumbrance on 
the property. Sulaiman J. observed that the 6uit in 
that case was brought beyond twelve years of the 
date of payment also and so the question of limita¬ 
tion was not before their Lordships of the Privy 
Council. In A.Lit. 1930 All. 561,® it was held that 
limitation begins to run from the date of payment. 
A different view appears to have been taken in 50 
Mad. 626,7 1 Pat. 730* and A.I.R. 1937 Mad. 826 9 
Both views bavo been discussed by Sulaiman and 
Ganga Nath JJ. Considering this divergence of 
opinion and the importance of the poiot, we think 
it proper that the point above mentioned should be 
decided by a Full Bench of this Court. Lay this 
o before the Hon. the Chief Judge for the constitu¬ 
tion of a Full Bench. 


OPINION OF FULL BENCH 

THOMAS C. J—This second appeal filed by 
Brij Bbukhan, defendant 1, came up for hearing 
before a Single Judge of this Court, who dismissed 
it on 2nd February 1938, but the learned Judge on 
6th April 1938, under S. 12 (2), Oudh Courts Act, 
certified it to be a fit case to be decided by a Bench 
of this Court. The appeal came up for hearing 
before a Bench which has referred the following 
question to be decided by a Full Bench : 

" What is the period of limitation for a suit by 
one of several heirs of a mortgagor or by one of the 
several subsequent transferees of the mortgaged pro¬ 
perty who has paid the entire mortgage decree for 
contribution or reimbursement against the other 
c heirs or transferees in which the sale of the defen¬ 
dants’ share in the mortgaged property is sought, 
whether twelve years from the date of payment or 
from the date when the original mortgage money 
became payable ?" 

When the arguments before the Full Bench bad 
been concluded I found that my learned brothers 
did not agree with my views, eo I asked Agarwal 
J. to write the judgment, but I find now that both 
of my learned brothers have como round to my 
views. I have had the advantage of reading both 
the judgments and have nothing useful to add. The 
facts briefly are that ono Bisheshwar, who was the 
owner of a one anna and four pies share in mahal 
Bhagwandat of village Muhammadnagar, executed 
a simple mortgage of a three pies share and 11 
bighas and 17 biswas kham of some specified plots 

d 5 Bhib^Ph 90 ! 6 v*v p "J od » of tw °y ears in favour 
of Bhikki, Phnl Kali and Ram Bahadur, Ivtde 

Ex. 4). On 18th March 1911, he further mortgaged 

with possession 8 bighas out of the 11 bighas and 

17 biswas previously mortgaged in favour of Qus,m 

All for Rs. MO (wd« Ex. 18). On 14th May 1913 

Bisheshwar so'd an eight pies share to one Maharai 

Shukul for Rs 3500 leaving Rs. 200 for redemption 

4 'T h o Ba e .", aa Pre-empted by the plaintiff, 
defendant 3 Surji, defendant 6 Dudhnatb and the 
father of defendant 4 Oudhi, (pide Ex. 13). 

6 A r 3 l ) «qo A p LR ' HP® 125 I.O. 754: i1930 

890, Paras Ram V. Mt. Mewa Knnwar. 

7. ( 27) 14 A.I.R. 1927 Mad. 631 : 102 I O 316 • 
50 Mad. 626 : 52 M. L. J. 532. Kotapp* y. togL 
vayya. 

8. (’22) 9 A. I. R. 1922 Pat. 499 : 68 I. C 707 • 1 
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In consequence of the non-payment by the pre- ^ 
emptors of the sum of Rs. 200, the only survivor of 
the mortgagees of the mortgage deed of 1906, 
(Ex. 4) filed a suit on the basis of his mortgage in 
1918 and obtained a decree against Bisheshwar, 
against the four pre-emptors and against defendants 
1 and 2. This decree he subsequently sold to Ram 
Achhaibar, defendant 6 son of defendant 1 under 
the sale deed Ex. 6. In 1923 Ram Achhaibar took 
out execution of this mortgage decree and put up 
the mortgaged property for auction, whereupon the 
present plaintiff Bhagwandat paid up the whole 
amount and thereby becamesubrogated to the rights 
of the mortgagee. He therefore filed the present 
suit on lbth December 193i, claiming a propor¬ 
tionate amount to which the property obtained by 
other pre-eraptors was liable. He alleged that he 
had a charge on the shares of the other pre-emptors 
and prayed for its sale. The points for consideration / 
therefore are : 

(1) Is the plaintiff eo*itled to a charge on the 
shares of the other pre-emptors ? 

(2) Whether the suit could be filed only within 
12 years from the date the mortgage money became 
due under the bond dated 3rd June 1906 or could 
be bring it within 12 years from the date of pay¬ 
ment? If he is entitled to suo within tho period of 
12 years from the date the mortgage money became 
payable his suit is certainly barred, but it is not so 
if he got a fresh cause of action from the date of 
payment. 



A large number of decisions have been cited by 
the learned counsel for both the parties, but, in my 
opinion, there is no direct case on the point after the 
amendment of S. 95. T. F. Act. In 1938 O. W. N 
401.10 it was held by a Full Bench of which I was 
a party that the provisions of tho amended S. 9 
T. P. Act, have retrospective effect, except in re 
to acts done before 1st April 1930 in any p 
pending in any Court on that date. It is cooten. 
on behalf of the appellant that as S. 92, T. P. A! 
confers a right of subrogation, the redeeming mew 
gagor merely acquires the rights of tho mortgage, 
and the period of 12 years begins from the date < 2 . 

tho J under the mortgage became dug* 
while on behalf of the respondents it was said thaT 
on general principles a fresh charge was obtained 
the redeeming mortgagor independently of S. 9 
, • v. Act - ® Dd ‘he period therefore commences fro 
‘,1 ”, th ® m0D ey was paid by him. Acco 

ing to the learned counsel tho cause of action a<s; 
orued on the date when tho money was paid anfi 
therefore the period of limitation should comments** 

on the date when tho cause of action accrued. CndevJ* 

L, ““*‘'on Act, tho period of 12 years for - 
a suit brought to enforce payment of money charged 
upon immovable property begins from tho date 
when the money sued for becomes due. Wo have 
therefore to see whether this date is the date of 
payment under the mortgage decree or tho date 
mo °?y jecured b > mortgage became 

PaJSb n 11 'T ,he leaned coun- 

sel for the appellant that if S. 95 has retrospective 
effect, the plaintiff has no right of contribution 

2?" t h \° eW S ' 95 - TP - Ac ‘. ‘he only righte 
which he has got are those which are contained in 

"ZZ S , V,- T - P - Act ' The new section provides- 
,, °* ‘he persons referred to in S. 91 fothar 

than tbo mortgagor) and any oo-mortgagorahill 
redee ming property subject to the mortg^, 

i 38 i 2 * AI - R - ‘938 Oudh 127 : HdirtTgu. 

13 Look. 761 : 1938 O. W. N. 401 and 489 fP RV 
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redeeming mortgagor acquires merely the rights of 
the mortgagee and the period of 12 years com- 6 
the mences therefore from the date on which the 
money under the mortgage became due. It was not 
disputed by the learned counsel who supported the 
other view that this would be so on a strict appli¬ 
cation of S. 92, but he contended that on general 
principles a fresh charge was obtained by the 
redeeming mortgagor independently of S. 92 and 
that the period commences therefore from the date 
when he paid the money. The cause of action, ho 
argued, accrued on that date and the period of limi¬ 
tation should be held to commence on the date of 
tho cause of action. My learned brother Agarwal J. 
has held that the period commences from the date 
of payment, relying for this conclusion, however, 
not on general principles but on tho provisions of 
Ss. 82 and 100, T. P. Act. 

It is, I think, of importance to remember in exa- / 
mining the authorities bearing on this question that 
prior to the amendment of the Transfer of Property 
Act in 1929 there were separate provisions govern¬ 
ing the rights of subsequent mortgagees who paid 
off prior mortgagees, and the rights of a mortgagor 
who redeems the mortgaged property against his 
co-mortgagors. Under S. 74 the prior mortgagee 
was given the right of subrogation, though that 
term was not used. Under S. 95 a co-mortgagor, 
provided he obtained possession of tho property was 
given a charge on the share of each of the other co- 
mortgagors. These rights were combined in S. 92 
of the amended Act, both the subsequent mortgage© 
and tho co-mortgagor being given the right of sub¬ 
rogation, and this right not made dependent on the 
co-mortgagor’s obtaining possession. Section 95 as 
amended merely refers to this right and empowers ^ 
the co-mortgagor in enforcing his right of subroga¬ 
tion against his co-mortgagors to recover from them 
their share in the expenses incurred by him. 

Many of the cases to which reference has been 
made are cases dealing with redemption by subse¬ 
quent mortgagees under tho Act prior to its amend¬ 
ment, and I understand that Agarwal J. would 
draw a distinction between such cases and cases of 
redemption by a co-mortgagor. There would appear 
to be some justification for such a distinction under 
tho old Act, but it is not clear how then: cases can 
be distinguished under the amended Act, since 
apart from S. 82 they are put on the same footing. 
And as the position of a redeeming co-mortgagor is 
now under S. 92 similar to that of a puisne mort¬ 
gagee who redeems (whether under the old Act or 
the Act os amended) I feel doubtful whether rulings 
under old Act dealing with subsequent mor^geefi 
can be disregarded on the ground that they are 
inapplicable to tho case of a redeeming ra ort«a on 
If it be held that no distinction can now be drawn 

2 SAMS- 

brought more than A 2 wawtirodates nbonllTbe 

s Msr 11 ' 

doubtedly indicated tka 12 years after 
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deed became repayable, 
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a so £ar as regards redemption, foreclosure or sale of 
such property, the same rights as the mortgage 
whose mortgage he redeems may have against the 

mortgagor or any other mortgagee.»’ 

These rights are called rights of subrogation. 
Such rights were not given under any section before 
the amendment of the Transfer of Property Act. 
The old S. 95, T. P. Act, gave a charge to the co- 
mortgagor. The learned counsel for the appellant 
hasstroDgly relied on dissenting judgment of the 
Allahabad High Court in 58 All. 602. 1 In this case 
the plaintifl was a subsequent mortgagee and not a 
co-mortgagor. Sulaiman C. J. and liennet J. held 
that by reason of payment the plaintifl acquired a 
fresh charge and he could institute a suit within 12 
years. It was contended by the learned counsel on 
behalf of the appellant that the view of the majo¬ 
rity of the Hon’ble Judges was not sound. In my 
humble opinion, that is the correct and equitable 
view. All tho case law has been carefully summa¬ 
rized and collected. As I have said, under the 
old S. 95, T. P. Act. the plaintifl had a right to 
claim a charge which he could enforce within a 
period of 12 years from the date of payment. The 
rights of the prior mortgagee under the old S. 74 
and under S.95 of a co-mortgagor, provided he had 
possession of the property, are combined in the new 
S. 92 of the said Act. In A I. It. 1927 Oudh 552, 4 a 
Bench of this Court held that the position of the 
co-mortgagor redeeming the entire property is not 
that of the mortgagee but of a mere charge-holder. 
The money paid by the co-mortgagor in redeeming 
the eDtirc property mortgaged cannot be considered 
to have become due before it has been actually paid 
by tho said mortgagor, and the period of limitation 
should be considered to commence from the date 
when he actually makes payment and not from any 
earlier date. The view is very definite. My learned 
brother Bennett J. has considered all the decisions 
which have been cited by the parties, and it will 
serve no useful purpose by reiterating them. I 
entirely agree with tho main conclusions arrived at 
by my brother. My answer therefore to the question 
under reference is that the period of limitation is 
12 years from tho date of payment. 

BENNETT J. — The facts of this case and the 
question referred to the Full Bench have been folly 
explained in the judgment of my learned broth** 

ga“o'dMree A hls been paid by°one of seven!I mort- 
gagors who then sues his co mortgagors o recover 

132 provides a pen* of «« 1 im mov- 

to enforce payment of money £ 0 ney sued 

able property from th d^ d - ded whether this 

for becomes due It has to w the mortgage 

^ «“ 
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and he concluded : 

° “It would therefore seem that no^fresh charge 
was created by the payment under S. 74 of the old 
Transfer of Property Act.” 

Thi9 Privy Council ruling was strongly relied 
upon by Das J. in 1 Pat. 780.® This case too dealt 
with the rights of a puisne mortgagee. Das J. laid 
emphasis on the two rights of a puisne mortgagee 
who has paid off a prior encumbrance, the first being 
to enforce the prior encumbrance, and the second 
to be reimbursed the amount paid off. He observed: 

"In my opinion the right to reimbursement 
stands on one footing, the right to enforco a secu¬ 
rity by virtue of subrogation stands on another 
footing. The right to reimbursement arises on a 
contract, express or implied to reimburee; and the 
party who claims the right enforces it in his own 
right and not in the right of another. Consequently 
b the right does not arise until he has discharged the 
debt of another. But the right to enforce a security 
by virtue of subrogation is a right which equity 
concedes to a person who, not being primarily liable 
to discharge on obligation, does discharge it, and it 
is a right to demand the performance of the origi¬ 
nal obligation and the application thereto of all 
securities held by the creditor. It is a claim which 
is enforced in the right of the original creditor, and 
only because the person discharging the obligation 
becomes clothed with the rights and powers of the 
original creditor." 

Further on he remarked : 

"Subrogation is, in most cases, rather an addi¬ 
tional remedy than an additional right, and may 
exiat concurrently with, and as a further security, 
to the right to a simple action for reimbursement 
0 and the faot that a party entitled to reimbursement 
and also to subrogation is entitled to two distinct 
remedies, seems ofton to be overlooked, to the con¬ 
fusion of both doctrines." 

So far as cases falling under S. 74 of the old Act 
are concerned the general view appears to have 
been that as this section conferred a right of sobro- 
gation tho redeeming mortgagee must exorcise his 
right within 12 years from tho date on which under 
the deed the money becamo payable. This was the 
view taken by a Bench of tho Madras High Court 
m 50 Mad. 6267 and by a Bench of the Allahabad 
High Court (of which Sulaiman J. was a member) 
in A. I. R, 1930 All 561.® As we have seen their 
Lordships of tho Privy Coancil took tho same view 
in 39 Cal. 527* and the Patna High Court in 1 Pat. 
780.® Thsre has been more difference of opinion as 
to the date from which time should run in cases 
d falling under S. 95 of the old Act, where one of 
several mortgagors redeeming the mortgaged pro¬ 
perty was given only a charge on the share of the 
other co*mortgagors. 

A Bench of this Court in A. I. R. 1927 Oudh 

21 very definitely took tho view that his position 
is not that of the mortgagee, but of a mere charge- 
holder. It followed that the money paid by him 
could not be considered to havo becomo due from 
the (^mortgagors before he paid it and tho period 
of limitation should be considered to commence 
from that date. The other conclusion that it com¬ 
mences from the date when the money became 
payable under the mortgage rests entirely on the 
view that tho redeeming mortgagor by redemption 
acquired tho right of subrogation. This view ia to 
be found in A. I. R. 1921 Cal. 166® where it waa 
held that hia position ia that of an assignee of tho 
original security, and that he acquires no fresh 
charge. Several earlier cases are referred to in sup¬ 
port of this view and reference was also made to 


Ghose’s Law of Mortgage where it is suggested that 
the word "charge" in the old S. 95 waa probably 
used aa meaning the same thing as a mortgage. 
Tho learned author accordingly took the view that 
the provision in this section really conferred the 
right of subrogation, the redeeming mortgagor 
being entitled to be treated as an assignee of the 
security which he may enforce in tho usual way for 
the purpose of reimbursing hirmelf." On the point 
of limitation Ghose remarked : 

"This brings mo straight to a question which has 
hardly received the attention it deserves, namely, 
the period within which such charge mav be en¬ 
forced under the Limitation Act. It has, however, 
been elaborately debated in a number of cases in 
America, and though they betray a singular diver¬ 
gence of views, the better opinion scem3 to be that 
a person who is bound only to pay a part of the 
mortgage debt, acquires on redemption two distinct / 
rights. He may suo simply for reimbursement, if 
the defendant is personally liable, within tho period 
prescribed for such suits by the statute of limita¬ 
tions. He may aUo sue to enforce the right of the 
mortgagee to follow the mortgaged property, but in 
such case he would occupy tho same position as tho 
mortgagee, supposing he had not been redeemed, 
and was tho plaintiff in tho suit. Tho period of 
limitation will not bo either looger or shorter." 

The learned Judges who decided A. I. R. 1921 
Cal. 166 s concluded by observing : 

"It may, in some cases, be hard upon the mort¬ 
gagor redeeming a mortgage and seekiog contribu¬ 
tion against his co-mortgagor, if tho suit is to bo 
brought within tho period within which tho mort¬ 
gagee could havo brought a suit to enforco hia 
mortgage Tho mortgagee may bring the suit on his q 
mortgage on the last day of period of limitation, 
and in any case the payment of tho mortgage decree 
may havo to bo made at a time when the period, 
within which tho suit on the mortgage could havo 
been brought had already expired. But if a contrary 
view were adopted it would bo equally hard in cases 
coming under Art. 148, Limitation Act, whoro tho 
period for redemption by the co-mortgagor would bo 
cut down to 12 years from tho dato of payment, 
instead of 60 years from the date when the original 
mortgage money becamo due. 

The question is not free from difficulty, but we 
think on principle, and having regard to tho weight 
of authority that the position of the co-mortgagor 
redeeming a mortgage is that of an assignee of tho 
original security and that tho period of limitation 
is the same as that within whioh the original mort¬ 
gagee could have brought his suit on his mortgage h 
had he not been redeemed." 

There appears to have been no suggestion in 
these earlier cases that any assistance might be 
obtained from Ss 82 and 100; and general prin¬ 
ciples, if invoked at all, wero invoked against the 
view that the redeeming mortgagor should be 
allowed greater rights in tho matter of limitation 
tuan the mortgagee: that is in cases whoro it was 
held that under S. 95 ho acquired the riuht of 
subrogation. In cases like A. I. R. 1927 Oudh 552* 
whoro it was held that ho did not acquire this right 
iw was naturally held that limitation commenced 
from the dato of payment. But now that it is 

thrH C hl y f Pr °I ided by th ® lawlhat he basacquired 

r ghiohBb^tion we have to conaider whe- 

; h n M.i S . an J rea30n 10 disseDt from the view 
taken in the earlior oases under S. 74 or under this 

°* S 9 5 as unamended, and hold that 
^ ,0 th ° Purpose of limitation a right greater 
than that enjoyed by the mortgogee. I oome now 
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i ifija®. F “Jj ^? no ^ Calcotta case in A.I.R. 1931 Cal. 

251- id which the decision A. I. R. 1921 Cal. 166* 

W i^ S Q V n I 7 U ed ’ and the same view was taken of the 
J" was take ° by this Court in A.I.R. 1927 
Uudb 552. 4 I am not now concerned with the ques¬ 
tion whether that view was right or wrong and it 
is not therefore necessary to consider the reasons 
given by Rankin C. J. in support of it. But the 
case in A. I. R. 1931 Cal. 2512 is important in this 
way that this learned Judge observed, though the 
observation is no doubt obiter, that bv reason of 
the amendment in S. 95 “the decision in A. I. R. 

1921 Cal 166* is now statute law.'* 

The judgment is also of interest from its reference 
to the principle insisted on by the Judicial Committee 
of the Privy Council that “matters which are dealt 
with by the Act shal 1 be determined according to 
the true construction of the words used by the Legis¬ 
lature.” It is, I think, pertinent to refer to this 
principle in the present case, where it has been 
contended that though there may be no justification 
in S. 95 as it now stands for the view that the date 
should be held to be the date of payment, yet this 
view should be adopted on general principles. A 
particular observation of their Lordships of the 
Privy Council in 52 All. 358*1 was mentioned in 
this connexion, where their Lordships said with 
reference to section 82 that : 

"As the Act prescribes the conditions on which 
contribution is payable it is not proper to introduce 
into the matter any extrinsic principle to modify 
the statutory provisions.” 

The most recent case of the Allahabad High 
Court which deals with this question is 58 All. 

602* in which it was held by Sulaiman C. J. and 
Bennett J. (Ganga Nath J. dissenting) that the 
right of subrogation conferred by the new S. 92 is 
in no way narrower but really wider in scope than 
that conferred by the old S. 74. and that the pay¬ 
ment of the mortgage decree confers upon the per¬ 
son who pays it off a statutory right under that 
section, which right is not identical with the rights 
of an assignee of the mortgage, but is an acquisition 
of a fresh charge, enforceable within the period of 
limitation applicable to such a suit, that is 12 years 
from the date when the decretal amount was paid 
off and the statutory right acquired. This view has 
been questioned by Mr. B. B. Mitra in his com¬ 
mentary on the Act, where he submitted “with 
great respect that there appears to be hardly any - 
tbing in S. 92 which warrants such a view.” He 
added that the opinion expressed by the dissentient 
Judge that the position of the person paying on tbe 
mortgage decree is that of an equitable assignee 
and he can only enforce his charge in the right ot 
the prior mortgagee aod therefore subject to tbe 
limitation that would affect the prior mortgagee 
appears to bo the correct view. The case was one 
in which the property had been the subject of two 
simple mortgages and a suit had been brought for 
sale on the first mortgage and decreed “g? 1 " 31 
second mortgagee also. Subsequently, a third mort¬ 
gage was taken and this mortgagee paid the decretal 

amount, hut had not obtained po^e 331 ™ 
property. The question arose when the second 
mortgagee brought a 6uit for sale an 
third mortgagee a party, whether the latter wa~ 
entitled to claim a right ofBubrogat on forthe 
amount which he paid in discharge o 1 - i 

the earlier mortgage suit, even thoug _ V* 

lT. CSO) 17 A.I.R. 1930 P. c. 183 : 124 I.. C. 9U : 

57 I. A. 189 : 52 All. 358 (P. C.), Ganeshi Lai v. 

Charan Singh. 
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waJtS. 11 f ° r a ,r63h 8UU ° n ‘ he fir3 ‘ mort S i 8® 
After a review of previous decisions Sulaiman C J 

pointed out various difficulties that might arise if 
the present section was strictly construed to mean 
that the redeeming mortgagor had only the right 
of the mortgagee, particularly if redemption had 
been effected by satisfying a mortgage decree. He 
concluded that unless it be held that a fresh charge 
is created by the provisions of Ss. 92 and 95 <as 
amended) tbe rights conferred by them may in 
most cases be nugatory and unenforceable. He 
thought it was a necessary inference that the right 
obtained by a person paying off a mortgage decree 
was not identical with tbe rights of an assignee of 
tbe mortgage itself but was an acquisition of a fresh 
charge enforceable within tbe period of limitation 
applicable to such a suit. It is to be noted that 
Sulaiman C. J. did not consider that Ss. 82 and 
100 were applicable. He observed with regard to 
these sections : 

"Section 82 both old and new, merely fixes tbe 
rateable liability of the several properties mort¬ 
gaged, and could create a charge only if the debt 
were ‘paid out of a few items of tbe property.’ In 
such an event tbe co-mortgagor can enforce bis 
charge under S. 100. But these sections would apply 
only when tbe debt has been realised by sale of tbe 
properties." 

Tbe dissenting Judge, Ganga Nath J., laid stress 
on the nature of the right of subrogation and was 
of opinion that the redeeming mortgagor or puisne 
mortgagee does not acquire a new cause of action 
beyond what the prior mortgagee bad, adding : 

“Within 12 years given to him he has to make 
up his mind as to whether ho would redeem the 
prior mortgage to be subrogated to the prior mort¬ 
gagee’s right or not.” 

He also referred to the other right of the mort¬ 
gagor for re-imbursement, remarking : 

“Ordinarily it is in the interest of the mortgagor 
to 6ave tbe property if tbe encumbrances on it do 
not exceed its value. The preliminary decree is pri¬ 
marily for tbe benefit of the mortgagor. If be is 
inclined and thinks it his interest to save the pro¬ 
perty from sale and pays off the encumbrance, he 
would have a right of reimbursement from his co- 
mortgagors under S. 69. Contract Act, for which ho 
would have three years from tbe date of payment, 
if tbe period for enforcing the security has expired." 

A-’arwal J. has referred to certain cases of this 
Court and of the Allahabad High Court in support 
of his view that a charge arises under Ss. 82 and 
100. It was observed by Bisbesbwar Nath J. in 
7 O. W. N. 401 w that: 

“Section 95 is by no means exhaustive of case3 oi 
contribution giving rise to a charge. The section 
provides for one class of cases in which a ebargo 

^Bisbesbwar Nath J. was referring to S. 95 as it 
stood prior to the amendment, and ho found that 
thefacts in 7 O. W. N. 401*2 did not fall under 
that section. Ho held that Ss. 82 and 100 applied 
to the somewhat complicated facts of that case, 
and that S. 82 enunciates tbe general cle fts re¬ 
gards the apportionment of liability between 
properties when they are mortgaged ‘® seo«™ ™ 
debt. What has to be considered 
is whether in cases to which Ss * 9 “ a “ . V 
amen ded, apply (and it cannot be doubted tha Uh^ 
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1 5 Luck. 727:7 0.W.N. 401. Muhammad Mian v. 

Bharat Singb. 


/ 


1942 


Brij Bhtjkhan V. BHAQWAN Datt (FB) (Bennett J.) 


Oadh 455 


seotiong are directly applicable) it is permissible to 
invoke other seotions of perhaps more doubtful ap¬ 
plicability, in order to avoid for the purpose of limi¬ 
tation the operation of S. 92. If the construction 
placed upon Ss. 82 and 100 by Sulaiman C. J. in 
58 All. 602* is correct it is clear that they are not 
applicable. Section 82 has been described as ‘‘an 
embodiment of the principle that a property which 
is equally liable with other property to pay a debt 
shall not escape because the creditor has been paid 
out of that other property.'* But. in the present 
caso, the mortgage decree has not been satisfied out 
of the redeeming mortgagor’s interest in tho pro¬ 
perty. His property was not brought lo sale because 
he paid the money. It is certainly doubtful whether 
S. 100 applies, for under that section the transac¬ 
tion must not Amount to a mortgage, while S.92 in 
effect provides that it does amount to a mortgage. 

® When a specific provision has been inserted in the 
Act by the Legislature to govern such cases I do 
not think that its scope should be extended on gene¬ 
ral principles to include what it is suggested, are 
hard cases. Whether such a case may properly be 
so described when a mortgagor waits so long before 
redeeming the mortgaged property that ho is unable 
to obtain the benefit of S. 95 and can only sue his 
co-mortgagors within three years for reimbursement 
under S. 69, Contract Act, is, I think, questionable. 
As regards the Allahabad cases on which Agarwal 
J. relies it is to be noted that these are all governed 
by the Act prior to its amendment, though this is 
not, I think, very material. In 26 All. 407 13 it was 
hold by Stanley C. J. and Burkitt J. (Banerji J. 
dissenting) that one of two or more mortgagors 
whose portion of the mortgaged property has been 
c eold in execution of a decree for sale on the mort- 
* gage and has fetched at auction a larger sum than 
was rateably attributable to it, but has not dis¬ 
charged the whole of the mortgage debt, does not 
acquire any chargo in respect of such excess against 
his co-mortgagor’s portions of the mortgaged pro¬ 
perty. The dissenting Judge, Banerji J., held that 
Sa. 82 and 100 were applicable, it not being essen¬ 
tial for the accrual of the right of contribution that 
the whole of the debt should have been paid. Sec¬ 
tion 95 might not be applicable, since that required 
that the redeeming mortgagor should have obtained 
possession, but that seotion was in his opinion a 
superfluous provision. 

As the property of one co-mortgagor was sold 
in tills oaso it is, I think, possible to agroo with 
Banerji J. that S. 82 was applicablo without adopt- 
iDg his view that there is no distinction between a 
case where the payment in respect of whioh contri¬ 
bution is claimed is mado to avert a legal process 
and a case in which payment has been enforced by 
sale of the property for contribution. In 31 All 
166,“ Stanley C. J. and Banerji J. held that a 
mortgagor who discharges tho whole mortgage debt 
obtains thereby a chargo on his co-mortgagor’s 
share of the mortgaged property in respect of the 
amount paid by him in oxcoss of tho Bhare of the 
mortgage debt for which ho is proportionately liable. 
They based this viow on Ss. 82 and 100. Banerji J. 
was also a member of tho Full Benoh which 
decided 33 All. 708 16 in whioh it was held that 
the owner of a prop erty whioh is mortgaged with 

iC°t , , 26 ^ ,, -„ 407 : 1 A LJ - 148 : WM A.W.N. 
74 (F.B.), Ibn Hasan v. Brijbhukan Saran. 

14. ('09) 31 All. 166 : 1 I. O. 825 : 6 A. L. J. 832, 
Har Prasad v. Raghunandan Prasad. 

15. (’ll) 38 All. 708 : 11 1.C. 146 : 8 A. L. J. 854, 
Uhagwan Das v. Karam Husain. 


other properties to secure a single debt acquires by ^ 
virtue of the provisions of Ss. 82 and 100 a charge 
against such other properties when his property has 
been sold in execution of a decree on the mortgage 
and has contributed more than its rateable share of 
the mortgage debt, and none the less if the owner 
of such property has neither redeemed the mort¬ 
gaged property nor has tho sale of his property 
alone discharged the mortgage decree. I do not in 
any way question this decision, but it is clearly in¬ 
applicable to the fact9 of the present case. It is 
clear that S. 82 can be held applicablo in the pre¬ 
sent case only if the view of Banerji J. is adopted 
that it applies even when no portion of the mort¬ 
gaged property has been sold, but the mortgage has 
been redeemed by a voluntary payment of one co- 
mortgagor. 

Some support for this proposition is to be found 
in 26 Mad. 686. 16 In that case it was held that / 
where one of two or more cosharers owning an estate 
subject to the payment of revenue to Government 
pays the whole revenue in order to save the estate 
from liability to be sold for realization of the arrears 
of revenue, he is by operation of law entitled to a 
charge upon the share of each of bis cosharers for 
the realization of their share of the revenue. 
Reference was made in the judgments to Ss. 82 and 
100, but the question of their direct applicability 
was left undecided, though one learned Judgo ex¬ 
pressed the opinion that the principles of equity on 
which those sections are based were applicable. 
There is another case which appears to support tho 
view taken by Banerji J., namely 52 All. 358,H 
already citod in another connexion. In that caso 
their Lordships of tho Privy Council appear to have 
accepted it as implicit io S. 82 that where two pro- 
perties mortgaged together to seoure one debt have y 
become vested in differont owners who purchase 
subject to the mortgage, if one of them discharges 
the mortgage he is entitled under S. 82 to rateable 
contribution from the other. Their Lordships were 
considering whether this would be so when thero 
was an express contract by tho redeeming owner to 
discharge the mortgage. The judgment is brief and 
the applicability of S. 82, apart from tho question 
of the effect of tho contract, is assumed. There is 
no discussion in the judgment of the scope of S. 82 
or of tho period of limitation applicable, and the 
principal question considered was whether the other 
owners were bound to make contribution. But it 
was not an ordinary contribution suit, for it is 
stated to havo been brought under S. 82 and their 
Lordships clearly held that this section applied. It 
is clear that tho mortgage was discharged without 
tho property being sold. It might bo possible to say 
that for the purpose of limitation S. 82 should bo 
road with S. 92 and that although tho redeeming 
mortgagor acquires a oharge under S. 82 thatohargo 
is converted into a xnortgago by S. 92 and all the 
inoidonts of tho latter section should therefore bo 
applied. But I should bo reluctant to hold that 
S. 92 took away what S. 82 oonferred, and if S. 82 
is considered applicablo I would not dispute that 
the period of limitation must commence from the 
date of payment. In A.I.R. 1931 Cal. 261* there is 
an interesting discussion by Rankin O. J, as to the 
reasons for the amondment in 1929. He observed : 

“The amondment of 1929 may well bo thought 
to make more olear the priority of tho oo-mortgagor 
and to clear away all risk of postponement to a 
purchaser for value without notice.** 


16. COS ]128 Mad. 686 (P. B.). Rajah of Vlaianag*. 
ram v. Rajah Sotruoherla Somasekhararaa. 
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He referred also to S. 82, remarking that on the 
face of this section subrogation appears to be an 

PTfrinCl/* npinninln * * _ rtA * ■ 
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became doe under the bond dated 3rd June 1906 


^extrinsic principle.” Section 82, he observed, 

makes the share depend upon the value of each 
property, and the primary liability is imposed by 
the section itself and is imposed directly upon the 
properties.” Iam inclined to agree with the view 
taken by this Court in A.I.R. 1927 Oudh 552* as to 
the period of limitation applicable to the old S. 95. 
There is no apparent reason for any change in the 
law so far as limitation i3 concerned. I do not see 
why S. 82 should not be construed as it was con- 
strued by Bishesbwar Nath J. of this Court, by 
Banerji J. of the Allahabad High Court and ap¬ 
parently by their Lordships of the Judicial Com¬ 
mittee. There is no obvious reason why a mortgagor 
should have a right of contribution against the pro¬ 
perty of other co-mortgagors only when his property 
b has been sold. If he saves his own property anil 
their property by redeeming the mortgage he would 
seem to be equally entitled in equity to a charge on 
their property for a proportionate share of the ex¬ 
penses incurred by him. I therefore concur in 
Agarwal J.*s answer to the reference. 

AGARWAL J. — The point referred for the 
decision of the Full Bench by the Bench hearing 
the appeal under S. 12 (2). Oudh Courts Act, is: 

“What is the period of limitation for a 6uit by 
one of several heirs of a mortgagor or by one of the 
several subsequent transferees of the mortgaged 
property who has paid the entire mortgage decree 
for contribution or reimbursement against the other 
Ihoirs or transferees in which the sale of the defen¬ 
dants* share in the mortgaged property is sought, 
whether 12 years from the date of payment or from 
c !the date when the original mortgage money became 
payable ?•• 

It will be proper to give a few facts. One Bishe- 
shw»tr was tho owner of a one anna four pies share 
in mohal Bhagwandat of village Mohammadnagar. 
On 3rd June 1906, he made a simple mortgage of a 
tbreo pies share and some specific plots the area of 
which was 11 bighas 17 biswas kbam in favour of 
Bhikki, Ram Bbadr and Phul Kali. He executed a 
usufructuary mortgage deed on 18th Maroh 1911 in 
respect of 8 bigha3 out of the 11 bighas 17 biswas 
previously mortgaged, in favour of Kasim Ali for 
Its. 290. On 14th May 1913, ho sold an eight pies 
share (it is assumed that this eight pies share 
included the three pies share transferred under the 
mortgage deed dated 3rd June 1906 a9 it 
so decided in the second appeal) to Mahan) Shukul 
for Rs. 3500 and Rs. 200 were left with the vendee 
d for payment to the mortgagees under tho deed dated 
3rd Juno 1906. A suit for pre-emption was brought 
in aspect of the sale deed dated 14th May 1913 by 
Bhagwandat, Surji. Oudbi and Dudbnath and they 
obtained a decree on 15th Juno 1914 One of tbo 
three mortgagees under the mortgage deed dated 
3rd Juno 1900, brought a suit for sale Wins* the 
mortgagor and the pre emptors and that suit was 
decreed The decree was put mto execution. The 

plaintiff one of the pre-emptore pwd up the entire 
decretal amount, Ks. aOO on 17tb • P '' 

and Rs. 900 on 20th November 1923 .He then 
brought a suit claiming a proportionate amount to 
which the property obtained by other pre-eraptors 
was liable, P 0 n 18th December 1934. H ® Maimed 
that be had a charge on the share of the other 
pre emptors, and proved for their sa c. 

The points are: (1) Whether the P laint,fl ' s eD - 
titled to a charge on the shares of th ® °^ er pr . 
emptors. (2) Whether be could bring a suit only 
within 12 years from the date the mortgage money 


could he bring it within 12 years f^he ^ of 
payment If ho is entitled to sue within 12 , ear8 
from the date the mortgage money became payable 
his suit is barred by time but not so if ho got B 
fresh cause of action from the d-to of payment, 
inese points arose :n an appeal under 8. 12 (2) 
Oudh Courts Act, from the judgment of Yorke J* 
Ho relied on A.I.R. 1932 All. 260.1* In tbtt case it 
was held by Sulaiman and Sen JJ. of tho Allahabad 
High Court that on redemption of the mortgaged 
property by one of several mortgagors oven in tbo 
case when the mortgage is not a possessory one, a 
charge accrues in favour of tho mortgagor who 
discharges tho mortgage and ho is entitled to enforce 
the charge as against the co-mortgagors. It was 
further held that the right to enforce the chargo 
accrues on the date of payment and tbo article 
applicable to such a suit is Art. 152 fucb a suit 
being really one for contribution. Belianco was 
placed in that case on S 95, T F. Act, which before 
tho amendment in 1929 ran thus: 

" Where one of several mortgagors redeems tbo 
mortgaged property and obtains poshession thereof, 
be has a chargo on the share of each of tbo co¬ 
mortgagors in tho property for bis portion of the 
expenses properly incurred in so redeeming and 
obtaining possession.” 

It was held in that Allahabad case 'bat the pay¬ 
ment wa3 mado at a time when tbo oli Transfer of 
Property Act was in force and therefore the plaintiff 
acquired a charge under S. 95. Section 95 has been 
amended by Act 20 of 1929 and the amended S. 95 
now is: 

“ Where one of several mortgagors redeems tho 
mortgaged property, he shall in enforcing his right 
of subrogation under 8.92 against his co mortgagors 
bo entitled to add to tho mortgage money recoverable 
from them sucb proportion of tbo expenses properly 
incurred in such redemption os is attributable to 
their share in the property.’* 

Section 63 of Act 20 of 1929 provided that amend¬ 
ments made by certain sections specified therein will 
not have retrospective effect Sections 92 and 95 
were dealt with in S S . 47 and 48 of the Amending 
Act which wero not mentioned in 8 63 It held 
by this Court in 1938 O.W N. 401>° that tho provi- 
sions of S. 92, T. P. Act. have retro-pective effect. 
If this view is accepted. S. 95 has also got retros¬ 
pective effect. It i3 argued that if S. 95 has got re¬ 
trospective effect, the old section will not apply that 
the plaintiff has got no right of contribution under 
the new S 95 and the only rights which ho has got 
are those which are given to him under the new 
S. 92, T P. Act. This new section provides : 

“Any of the persons referred to in S. 91 fotber 
than the mortgagor) and any co-mortgagor shall on 
redeeming the property subject to the mortgage 
have so far as regards redemption, forecl«»sure or sale 
of such property the same rights as the mortgagee 
whoso mortgage he redeems may bavo against tne 
mortgagor or any other mortgagee.” „ , 

The rights conferred by this section are called 
the rights of subrogation and the person tcqwnng 
the same is said to be subrogated to the r, S ht 
the mortgagee whose mortage be redeems. In tne 
Transfer of Property Act before it the 

rights given under thia section to a 
not exDres3ly given under any section It -rguea 
on fflf of the def endant that by reason of pg- 

17 f’32) 19 A I. R. 1932 All. 250 : 187 I C. 86 : 

1932 A. L J. 19. Collector of Farrukhabad v. 

Kishore Mohan. 
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- ment the plaintiff was subrogated to the rights of 
“ the original mortgagee and so he could bring this 
6uit only within 12 years from the date the mort¬ 
gage money became payable. Reliance is placed on 
the judgment of Ganga Nath J., in a Full Bench 
case of the Allahabad High Court : 58 All. 602.1 
That was a suit in which the plaintiff was not a co- 
mortgagor but a subsequent mortgagee. The view 
of the majority, Sulaiman C. J., and Bennett J., 
was that by reason of payment the plaintiff acquired 
a fre9h charge and he could institute a suit within 
12 years. It is argued that the view taken by the 
majority of tko Judges was wrong and reliance is 
placed on the commentary of the Transfer of Pro¬ 
perty Act by Mitra, Edn. 9, p. 593. I am of opinion 
that it is not necessary to decide in this case whe¬ 
ther the majority view was correct or that of Ganga 
Nath J., because the plaintiff in this case is not a 
b subsequent mortgagee but one of several persons 
entitled to the equity of redemption. It is clear that 
under the old S. 95 the plaintiff bad a right to 
claim a chargo and he could enforce it within 
12 years of the date of payment. The point to be 
considered is whether the plaintiff has lo3t that 
right by reason of the change in S. 95 of the Act. 
It was observed in 7 0. \V. N. 40112 ; 

“Section 95 is by no means exhaustive of case3 
of contribution giving rise to a oharge. The section 
provides for one class of cases in which a charge 
arises. It is not correct to say that a charge can¬ 
not be obtained otherwise than under the provi¬ 
sions of this section. As stated above, S. 82 lays 
down a general principle and if a case can be brought 
within the principles enunciated in that section, 
there is no reason why a charge should not ariso 
0 even though the case may not fall within the pro¬ 
visions of S. 95." 

The amendment under S. 95 cannot affect the 
plaintiff’s right to claim contribution and to & charge 
if he is entitled to it irrespective of that section, 
either under S. 82 or under the general principles 
of equity, justice and good conscience. Section 82 
before the amendment stood thus : 

“Where several properties whether of one or 
several owners are mortgaged to secure one debt, 
such properties are, in the absence of a contract to 
the contrary liable to contribute rateably to the 
debt secured by the mortgage after deducting from 
the value of each property the amount of any other 
incumbrance to which it is subject at the date of 
the mortgage. 1 ’ 

The new section is given : 

“Whero property subject to a mortgage belongs to 
a two or more porsons having distinct and eeparato 
rights of ownership therein the different shares in 
or parts of such property owned by such persons are 
in the absenco of a contraot to the contrary liable 
to contribute rateably to the debt secured by the 
mortgage, and for the purpose of determining the 
rate at which each such share or part shall contri- 
bute, the value thereof, shall bo deemed to be its 
value at the date of the mortgage after deduction 
of the amount of any other mortgage or charge to 
which it may have been subject on that date ” 

Whether the old S. 82 is applicable or the new 
one, the properties owned by the parties were liable 
to contribute rateably towards the mortgage money. 

,S in a rt 0t w- r K e - Cli ° n , i n theTranaf « Property 

"Where immovable property of one person is by 
act of parties or operation of law made security for 
the piyment of money to another and tho transac- 
tion doee not amount to a mortgage, the latter per- 
son is said to have a charge on the property; and 


all the provisions hereinbefore contained which 
apply to a simple mortgage shall so far as may be 
apply to such charge.” 

Section 92 gives a co-mortgagor paying the mort¬ 
gage money the same rights as regards redemption, 
foreclosure or sale as the mortgagee had but by the 
fact of payment to the mortgagee no mortgage is 
created in favour of the payer. I think that the 
combined effect of Ss. 82 and 100, T. P. Act, is that 
the co-mortgagor paying the mortgage money gets a 
charge over the shares of his co-mortgagors. This 
point was dealt with by the Allahabad High Court 
in 26 All. 407.In that case Banerji J held that 
S 9 . 62 and 100, T. P. Act, conferred upon a co- 
mortgagor or co-owner entitled to contribution, n 
charge upon the property liable to contribute. He 
was of opinion that S. 95 was superfluous provision 
enacted by the Legislature under tho influence of 
excessive caution. It cannot be doubted that a co¬ 
mortgagor acquires ft right of reimbursement against 
his co-mortgagors by paying the entire mortgage 
money and I agree with tho view of Banerji J. that 
the combined effect of Ss. 82 and 100 is that he also 
acquires a charge over the shares of his co-mort- 
gagor3. It was held in 31 All. 166* * that by virtuo 
of the provisions of Ss. 82 and 100, T. P. Act, a 
charge is acquired by a co-mortgagor redeeming a 
mortgage. It wa3 aUo hold in 33 All. 708 1B that the 
owner of property which is mortgaged with other 
properties to secure a single debt acquires by virtue 
of tho provisions of Ss. 82 and 100, T. P. Act, a 
chargo against such other properties when his pro¬ 
perty has been sold in execution of a decree on tho 
mortgage and lias contributed more than his rate¬ 
able share of the mortgage debt. It was also held 
in this case that a suit to enforce such a charge is 
governed by Art. 132, Limitation Act. 

My view is that a co-mortgagor by paying tho 
mortgage money acquires a charge in regard to the 
amonnt paid by him in respect of his co mortgagors 
over their shares independently of S. 95, T. P. Act. 
In my opinion ho acquires that right under Ss. S2, 
and 100 of the Act. I need not discuss whether ho 
acquires that right on principles of equity, ju 9 tico 
and good conscience. It may be argued that in the 
last case of the Allahabad High Court the mort¬ 
gaged property was sold and in this case the mort¬ 
gagor himself has made tho payment. It was held 
in 21 C. L. J. 104 18 that the right to claim contri- 
bution is tho same whether the mortgage is ro. 
deemed in the usual way or whether tho debt is 
realized by a forced salo of tho property of ono of 
the eeveral owners of tho equity of redemption. 

Wft3 taben Baner i» J- in 26 All. 

nnr Th ' 9 F° urt aIso took tho sam © view in 7| 
O. W. N. 40ll 2 and the samo view was taken by thei 
Madras High Court in 26 Mad. 686.10 

It may be argued that by amending S. 95 tho 
Legislature intended to doprivo tho co-mortgagor of 
the charge which he used to havo by paying tho 
entire mortgago money on tho share of his co mort¬ 
gagors. I do not think that that was tho intention 
of the Legislature. Tho Legislature in fact gave 
him higher rights, that is those of tho original 
mortgagee. His right now can bo enforced against 
a subsequent transferee for value also but it could 
not be enforced when he acquired a charge onlv It 
does not follow from it that tho Legislature iutend- 
ed to take away his right of charge. The Legisla- 
tu ro probably realized that S. 95 was unnecSLry 

(‘15) 2 A. I. R. 1915 Cal. 759 : 27 I. G 780 • 
21 O. L. J 104, Dhakeawar Prosad Singh V Hnrf 
har Prasad Narain Singh. 8 mru 
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a in view of the provisions of Ss. 82 and 100 and 
therefore it amended it. The cases in 39 Cal. 527 6 
50 Mad. 626,7 1 Pat. 780* and A. I. B. 1937 Mad. 
8269 are distinguishable because they all relate to 
suits by puisne mortgagees and S. 82 may not be 
applicable to them. 

It was held in A. I. R. 1921 Cal. 1663 that the 
position of a co-mortgagor redeeming a mortgage is 
that of an assignee of the original security and he 
does not get a fresh charge and the period of limi¬ 
tation for enforcing the charge is the same as that 
within which the original mortgagee could have 
brought his suit on his mortgage had he not 
been redeemed. This was overruled in 58 Cal. 
1167, 2 but the learned Chief Justice of the Calcutta 
High Court remarked that the decision in A. I. R. 
1921 Cal. 166 s was the statute law after the amend¬ 
ment. Before making that remark he observed : 
o "It may here be observed that S. 95, T. P. Act, 
has by Act 20 of 1929 been amended in such a way 
that Ss. 92 and 95 as they now stand make it clear 
that the right of the co mortgagor redeeming is the 
same right as the mortgagee whose mortgage he re¬ 
deems may have against the mortgagor.*' 

It does not necessarily follow from the judgment 
of the Calcutta High Court that the person making 
the payment lo3C3 his right to get a charge. In ray 
opinion ho gets the rights of the original mortgagee 
under S. 92, T. P. Act, and he acquires a charge 
under Ss. 82 and 100. There is nothing inconsistent 
with his obtaining both rights. If the learned Chief 
Justice of the Calcutta High Court meant to lay 
down that the only right which the person making 
the payment had was that of being subrogated to 
the rights of the original mortgagee and not any 
other right, I most respectfully dissent from him. 
It may be mentioned that according to the view of 
the Calcutta High Court the amendment is not 
retrospective. My answer to the question is that the 
period of limitation is 12 years from the date of 
payment. 

BY THE COURT.—Our answer to the reference 
is that the period of limitation is 12 years from the 
date of payment. 


G.N./R.K. 


A. I. 


Answer accordingly . 
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FULL BENCH 

Thomas C. J.. Gbulam Hasan and 
Agarwal JJ. 

Bam Autar Misir — Applicant 

V. 

Mahabir Shukul — Opposite Party. 

Civil Revn. Applns. Nos. 92 and 94 of 
cided on 25tb August 1942.against order of District 
Judge, Fyzabad, D/- 25th May 1938. 

U. P. Agriculturists’ Relief Act (27 19 ^>- 

o,- 19 2 (51 10, 23 and 27 — Court of Col- 

Under S.27, the provisions of the Cml l ’™^% e 
Code, nrenppl ieable to the proceedings under Chap. 3, 


&. I. R. 

Agricultnrists’ Relief Aot. as there is nothing in 
those provisions which can be said to be in conflict 
with or opposed to the proceedings under Chap 3 
U. P. Agriculturists' Relief Act. The U. P. AgricuU 
turists* Relief Act does not provide for the creation 
of any special Court as does the U. P. Encumbered 
Estates Act. Section 2 (5), U. P. Agriculturists’ 
Relief Act, defines "Court” as a civil Court so that 
it is the ordinary jurisdiction which deals with 
matters under the Agriculturists’ Relief Act : (’38) 

25 A. I. It. 1938 Oudh 156, Approved. [P459/,g] 

Sections 2 (5), 10 and 12 indicate that the Col¬ 
lector or the Assistant Collector in dealing with ap- 
plication under Chap. 3 of the Act is a Court within 
the meaning of the U. P. Agriculturists* Relief Act 
and further the Court of the Collector or the Assis¬ 
tant Collector is a civil Court. The Assistant Col- 
lector in deciding the application for redemption must, 
therefore, bo deemed to he acting as a civil Court 
and the appellate decision of the District Judge 
must be deemed to have been passed in the 6ame 
capacity. Consequently when an Assistant Collector 
decides an application under S. 12 and an appeal 
therefrom is decided by the District Judge a revision 
lie9 to the Chief Court under S. 115, Civil P. C., 
from the decision of the District Judge : ('40) 27 
A.I.R. 1940 Oudh 404 and (’41)28 A.I.R. 1941 Oudh 
433, Approved ; Appln. No. 86 of 1937, OVER - 
RULED ; Case law discussed. [P 460a, b] 

C. P. C.— 

(’40) Chitaley, S. 115, N. 29 Pt. 10. 

(’41) Mulla, Page 415, Note “Subordinate Court.” 

E . P. Misra — for Applicant. 

Haider Husain — tor Opposite Party. 

ORDER.- This is a reference to the Full Bench , 
by a learned Single Judge of this Court upon the 
question which arose before him in two revision ap¬ 
plications filed under S. 115, Civil P. C. The question 
formulated by the learned Judge is as follows : 

“When an Assistant Collector decides an applica¬ 
tion under S. 12, Agriculturists' Relief Act, and tho 
appeal is decided by the District Judge, does a revi¬ 
sion lie to the Chief Court from the decision of tho 
District Judge?” 

We have heard learned counsel for the parties 
and are of opinion that the question must be answer¬ 
ed in the affirmative. It appears that tho application 
for redemption was made before the Collector under 
S. 10, Agriculturists' Relief Act, as the prinoipal 
money secured by the mortgage did not exceed 
Rs. 500. This was transferred to the Assistant Col- 
lector for disposal. An appeal was taken to the Dis¬ 
trict Judge against the decision of the Assistant 
Collector. It is against the decision of the District 
Judge that the revision applications which have 
given rise to this reference were filed. Upon a preli¬ 
minary objection being raised to the eflcct that th 
revisions were not competent the learned Single 
Judge has referred the question for decision by a 
Full Dench. There are at least two decisions upon 
the point, namely, 1940 O. W. N. 538 a 1 
O.W.N. 669.® The former is a decision 1by a Dencn 
of this Court where the distinction between b 23 
and s'5 of the Act was clearly broog ^ [ 
was held that the words in S. 23 to the 
"no appeal shall lie from a n appellate order pa-sea 

i 7un\ 97 A I R 1940 Oudh 404 : 193 I.C. 214 : 

N. 539, Lalta Singh v. 

2 Sr j’4 b li r 2 S 8 b A k f R- 1941 Oudh 433 : 194 I.C 855 : 

i 6 tfck. 778 : 1941 O. W. N. 669. Am,ad Husain 

v. Rais-un-nisa. 
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under this section” do not exclude a revision against 
3 the appellate order. The latter decision was given 
by one of us sitting singly where the preliminary 
objection raised against the maintainability of the 
revision was repelled, and it was held that the 
language of 8. 23 (2), U.P. Agriculturists’ Relief Act, 
1934, docs not divest the High Court of the power 
of interference in revision if the case fulfils the 
requirements of S. 115, Civil P. C. The latter deci¬ 
sion docs not refer to the Bench decision in 1940 
O. W. X. 533. 1 It is clear, therefore, that the preli¬ 
minary objection is confronted with the adverse 
decision of three Judges of this Court. 


It has been argued that the Court of the District 
Judge in disposing of an appeal arising out of pro. 
cecdings for redemption under S. 12, U. P. Agricul¬ 
turists' Relief Act, is not subordinate to this Court 
within the meaning of S. 115, Civil P. C.. and as 
J such no revision lies to this Court. It is argued that 
the District Judge in deciding the first appeal was 
exercising functions as a revenue Court and uot as 
n civil Court and cannot be said to be subordinate 
to this Court. Reliance has been placed on the Full 
Bench decision of this Court in 6 O.W.N, C61 5 and 

1939 0. \V. N. 412. 3 4 It was held by the Full Bench 
(Hasan J. dissenting) that the Court of the District 
Judge is subordinate to the Chief Court of Oudb 
when deciding civil cases but no such subordination 
has been laid down in the Oudb Rent Act when the 
District Judge bears and decides appeals from Courts 
of Revenue. This case therefore affords no guidance 
to us in the decision of the present case. The latter 
case is a Single Judge decision, which is also inappli¬ 
cable to the present case. There it was held that the 
Chief Court has no jurisdiction under S. 115, Civil 

£ P. C., to call for the record of a case which has been 
decided by an Assistant Collector who is not sub¬ 
ordinate to the Chief Court, a3 no appeal lie3 to the 
Chief Court against the decision of the Assistant 
Collector. A reference has also been made to an 
unreported decision of a Single Judge of this Court 
in S. 115 Application No. 86 of 1937.* There the 
revision was taken from the order of an Assistant 
Collector dismissing the application for setting aside 
the ex parte decision in proceedings under Ch. 3, 
U. P, Agriculturists’ Relief Act. It was bold by 
Hamilton J.,that the order passed by the Assistant 
Collector under Ch. 3, U. P. Agriculturists' Relief 
Act, could not be made the subject of revision in tho 
Chief Court as the Collector did not ipso faoto be¬ 
come a civil Court. Incidentally, it nifty be mention¬ 
ed that Hamilton J. was a member of the Bench in 

1940 O.W.N. 538. 1 Chapter 3 of the Act is headed 

a ** "Mortgages and their Redemption”. This Chap¬ 
ter embodies Ss. 9 to 27. Under S. 23 it is provided 
that an appeal shall lie to the District Judge from 
an ordor of a Collector or Assistant Collector passed 
under this Chapter. Sub-section (2) of S. 23 further 
provides that no nppeal shall lie from an appellate 
order passed under this section. It may be men¬ 
tioned that sub-s. (2) of S. 23 of the Act does not 
lay down that the decision of the District Judge on 
appeal shall bo final as S. 5 (2) of the same Act so 
declares. Section 2(5) says that the “Court” means 


3. (’29) 16 A.I.R. 1929 Oudb 389: 119 I. C 357 - 
Luck. 539 : 6 0. W. N. 661 (F. B.), Gaya Pros 
v. Kalap Nath. 

4. (*39) 26 A. I. R. 1939 Oudh 177 : 181 I, C 5l 
1939 O. W. N. 412, Riosat Ram Nagar v. Soemb 
Singh. 

5. Application No. 86 of 1937, Decided on 25 
September 1939, Sat Deo Towari y. Moti Ram. 


a civil Court. Section 10, Agriculturists’ Relief Act, ^ 

run3 thus: 

" Applications uoder this Chapter shall, if the 
principal money secured does not exceed Rs. 500, be 
brought before tho Collector, and the word "Court” 
in this Chapter shall in such cases include the 
“Collector”. 

Section 12 under which tho application is to be 
nude lays down that “an agriculturist may 61e an 
application before the Court It is clear from 

a comparison of these sections that the Collector or 
the Assistant Collector is a Court within the mean- 
ingof the Agriculturists’Relief Act and that further 
the Court of the Collector or the Assistant Collector 
is a civil Court. The Assistant Collector in deciding 
the application for redemption must, therefore, be 
deemed to l»e acting ns a civil Court and tbeappellato 
decision of the District Judge must be deemed to 
have been passed in the same capicity. Section 27, f 
U. P. Agriculturists’ Relief Act. runs thus: 

" The provisions in the Code of Civil Procedure 
190S, iu regard to suits shall be followed, so far as 
they can be made applicable, to all proceedings 
under this Chapter, and all orders passed under 
this Chapter 6hall be executed in the manner pre¬ 
scribed for execution of civil Court decrees.” 


Under this section tho provisions of the Code of 
Civil Procedure are applicable to the proceedings 
under Ch. 3 of the Agriculturists' Relief Act, as 
there is notbiDg in those provisions which can bo 
said to be in conllict with or opposed to the proceed¬ 
ings under Ch. 3, U. P. Agriculturists’ Relief Act. 
As was rightly pointed out in 1938 0. \V. N. 535® 
the Agriculturists’ Relief Act does not provido for 
the creation of any special Courts as does the 
Encumbered Estates Act andS.2 (5)dofines"Court” 
us a civil Court so that it is the ordiuary jurisdic¬ 
tion which deals with matters under the Agricul¬ 
turists’ Relief Act. We are of opinion that unless 
the language of tho statute clearly excludes notonly 
a further right of appeal but also a right of revision 
cither expressly or by the use of such language as 
is to bo found in S. 5 (2) of the Act, the revisional 
powers of this Court under S. 115, Civil P. C., 
should not be hold to he barred. We are unable to 
hold, therefore, that tho order of the District Judge 
in appeal is such as to bar interference by this 
Court under S. 115, Civil P. C. A reference was also 1 
made in support of the preliminary objection to 
A. I. R. 1927 Rang. 1,7 A. I. R. 1927 Mad. 93® and 
A. I. R. 1933 Bom. 105,® whore it was held that no 
revision lay. It appears that tho Courts whoso deci¬ 
sions wore challenged by way of revision had been 
especially created under certain Provincial Aots. 
Such Courts exercised powers as persona dcsigoata 
and not ne Courts. In tho present caso wo are of 
opinion that the District Judge was exercising his 
functions as a civil Court and must, therefore, bo 
held to be subordinate to this Court. Section 3, 
Civil P. C., lays down that for the purposes of this 
Code, the District Judgo is subordinate to tho High 
Court, and every civil Court of a grade inferior to 


9 


h 


O. t'38) 25 A.I.R. 1938 Oudh 156 : 175 I. C 50 • 14 

pk°Vm : tl 193 ® 0 ' W - N - 535 ' v. 

Cbandnka Prasad. 

7. (’27) 14 A. I. R. 1927 ltan K . 1 : 98 I. C. 902 : 4 
Rang. 304 (F.B.), H. A. Aziz v. Kilyoboy. 

8. (> 27) 14 A.I.R. 1927 Mad. 93 : 99 I. O. 148 • 60 
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a that of a District Court and every Court of Small 
Causes 13 subordinate to the High Court and District 

isoart. 

The District Judge sitting to dispose of a first 
appeal against the order of an Assistant Collector 
whose jurisdiction does not exceed beyond Rs. 500 
or against the decision of a Munsif whose jurisdic¬ 
tion does not exceed R 3 .1000 or Rs 2000 as the case 
may be continues to be a civil Court and as such 
subordinate to this Court. It ha3 been argued that 
section 23 does not use the word "Court" in relation 
|to the Collector aDd that the section makes a dis¬ 
tinction between the order of a Collector and the 
order of a civil Court. We are of opinion that this 
I is a distinction without a difference. A Collector 
has been included within the word “ Court " by 
force of the provisions of S. 10 and a Court means a 
civil Court under S. 2 (5) of the Act. It was. therefore, 

0 hardly necessary to repeat the word "Court" in the 
section in relation to the Collector. The reason far 
mentioning civil Court was to distinguish between 
orders passed by a Munsif and by a Civil Judge for 
the purpose of determining the forum of appeal. 
Appeals against the decisions of a Collector lay to 
the District Judge, while in the case of orders 
passed by the civil Court of a Munsif appeals may 
have lain either to the District Judge or to a civil 
Judge empowered to hear appeals, and in the case 
of an order passed by a civil Judge either to the 
District Judge or to this Court. We do not think 
therefore that the argument has any force. We are 
of opinion that the question referred to the Full 
Dench must be answered in the affirmative. 
G.N./R.K. Answer accordingly. 
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Bennett and Ghulam Hasan JJ. 

Sri Gur Prasad Singh and others — 

Defendants — Appellants 
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Syed Mehdi Uusain — Plaintiff — 

liespondent. 

Second Appeal No. 119 of 1933, Decided on 7th 
May 1942. against order of Civil Judge, Rae Bareli, 
D/- 2Cth February 1938. 

(a) Lease—Perpetual lease of land for agri¬ 
cultural purposes conferring heritable rights on 
lessee—Nothing to show that those rights were 
transferable — Lessee liable to ejectment only 
for arrears of rent — Under-proprietary rights 
cannot be said to have been conferred on lessee 
— Lessee cannot claim trees growing spontane¬ 
ously on land after lease in his favour. 


Whero a perpetual lease of land confers heritable 
ghts upon the lessee but there is nothing to show 
iat those rights were transferable and tbo lessee is 
lade liable to ejectment only for arrears of rent no 
nder-proprietary rights can be said to have been 
inferred upon the lessee and therefore the lessee 
mnot claim ownership of trees which grow spon- 
meously on the land after the lease in his favour: 
42) 29 A.I.R. 1942 Oudh 346, Dieting. [P 401eJ 

(b) Transfer of Property Act 0882), Ss. 117 
ad 108 (h) and (o)-Principleunderlying S.108 
an be invoked in cases of leases for agricul- 
iral purposes - Perpetual lease of land for 
gricultura) purposes — Lessee cannot claim 
mber of trees which have spontaneously grown 
n land. 


Mehdi Hosain A. I. r 

No doubt S. 117 expressly exempts leases lor 
agricultural purposes from the operation of Ch 5 
relating to leases of immovable property but the 
principle underlying 8. 108 can be invoked in the 
case of leases for agicoltural purposes in the absence 
of special custom to the contrary. Under S. 103 (hi 
it is not open to the lessee to claim the trees whioh 
he hau not attached to the earth or in other word 3 
planted them. S. 10S (o) clearly prohibits the cutt¬ 
ing of timber by the lessee. Consequently in the 
case oi a perpetual lease of land for agricultural 
purposes, the lessee 13 in the absence of a special 
custom to the contrary not entitled to claim timber 
of trees which have spontaneously grown on the 
land : 9 A. L. J. C72 ; 30 All. 134 ; ( 30) 17 A.I.R. 
1930 All. 433 and 155 I. C 116 (All.), Rel. on ; 
24 Mad. 47 (F.B.) ; (*16) 3 A.I.R. 1916 Mad. 939 
and 22 Mad. 39, Uot Joll. [P 462a,6] 

T. P. Act— 

(’36) Mulla, Page 611 Note "Trees.” 

(’34) Mitra, Page 600 N. 579. 

R. D. Lai — for Appellants. 

II. Uusain and Alxd Uusain — for Respondent. 

JUDGMENT.—This is a defendants' second 
appeal and arises out of a decree for Rs 200 passed 
by the two lower Courts as damages on account of 
the defendants* wrongfully cutting 69 babul trees 
from certain plot3 in village UDcbahar. It is not 
denied that the plaintiff respondent is a mutwalli 
and representative of one Saiyid Yusuf Husain, the 
talukdar of Unchabar, who executed a perpetual 
lease (Ex. A-l) in respect of 25 bigbas 4 biswaa 
and 3 biswansis land bituato in village Unchabar 
pargana Salon with an annual r-nt of Rs. 40 on 
24th July 1924, in favour of (he defendant, along 
with other land with which wo are not conoerned 
in the present appeal. The plaiotifT9 case was that 
the lease in favour of the defendant was for por- 
pose3 of cultivation only, that tbo babul trees were 
of spontaneous growth and existed at the plots in 
suit at tbe time of tbo lease and that tbo defendant 
wrongfully cut tbe babul trees in derogation of the 
terms of the lease and appropriated the timber 
thereof without any right He accordingly claimed 
Re. 200 as compensation money by way of damages 
in re3pect of tbe babul trees cut by the defendant. 
The defence was that tbo trec3 had been planted 
by the defendant and tb-*t even if the trees were 
taken to be of spontaneous growth the defendant 
was both under the terms of the lease and under the 
law entitled to cut them. Tbo trial Court held that 
the trees were of spontaneous growth and that the 
defendant bad cut 69 trees It held that the defen¬ 
dant bad no right to cut the trees and granted a 
decree for damages. 

The lower appellate Court remanded the case for 
a finding whether the trees cut by the defendant 
existed at the time tbe perpetual leneo was given or 
not. To tbi 3 the trial Court returned tbe finding 
that the trees in question had grown up sometime 
nfier the third settlement of 1924 25. namely after 
tbe execution of the lease The Jo-er ap^Ilate 
Court held in element with the tb : 

trial Court th.t tbe trees in question vvere not 
planted by the defendant bnt were those of sptm- 
un«7s growth. It also agreed with .be view ojI the 

■rTr , Ti , £'. sir.!# s-vs" 
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upon the authority of certain decisions of the 
^ Allahabad High Court, differing from the view 
taken by the Madras High Court, that the defen¬ 
dant was not entitled to cut the tree9. The lower 
appellate Court also relied on S. 108 (o), T. P. Act, 
in support of its conclusion. In second appeal before 
us, it has been contended on behalf of the defendants- 
appellants that under the terms of the lease the 
defendant is entitled to cut and remove the trees of 
spontaneous growth. It is also contended that apart 
from the terms of the lease the defendant is legally 
entitled to cut the trees unless the plaintiff succeeds 
in showing some provision of the law under which 
he can rettrain the defendant from cutting the 
trees. Wo have examined the terms of the lease 
(Ex. A-l) aDd are of opinion that there areuo words 
in the lease which confer any right upon the lessee 
to cut trees of spontaneous growth. The lease is 
b sty led as a perpetual lease executed by a taluqdar 
in favour of the defendant, another taluqdar. The 
rights conferred by the lease are that the lessee 
shall be in possession of the plots generation after 
generation ou a rental of Its 40. Clause (3) shows 
that the land covered by the lease is in the posses¬ 
sion of the tenants and confers upon the lessee a 
right to realise rent from these tenants or to eject 
them if he so pleases. Power is given to the lessee 
to let the land to othor tenants or to keep it under 
his own cultivation or to make such suitablearrangc- 
raent regarding the land which the lessee may 
think proper. The last words used in cl. (3) are 
"jotaraddnd munasib ho amal men lawen .’* 
Learned counsel has failed to show that these 
words import more than the ordinary meaning 
assigned to the word "taraddnd” when used in 
c respect of land givon for cultivation purposes. That 
meaning is arrangement or management of land. 
Tho only othor clause in the lea^e which may be 
noticed is cl. (5) which lays down that the lessee 
shall not bo liable to ejectment excopt for arrears of 
rent. It was faintly argued that tho leaso confers 
under-propriotary rights. There is no doubt that 
tho leaso confers heritable rights upon the lessee 
but there is nothing whatover to show that these 
rights were transferable or that the intention was to 
confer under-proprietary rights. As a matter of fact 
cj. jo) negatives the conferment of under-propriotary 

T ama ® ub - 8 ? 0li0D9 (6) and (8) of S. 3, Oudh Rent 
Act, define ‘proprietor” and "andor-propriotor** 
as follows : r 

“(8) ‘proprietor* does not inoludo an under¬ 
proprietor ; and where there arc two private rights 
of property, one superior and the other subordinate, 
d in tho same land, ‘proprietor* means the holder of 
the superior right only: 

(8) 'undor-proprietor* moans any person possess- 
jog a heritable and transferable right of proporty in 
land for which ho is liable or but for a contract or 
decree would bo liable to pay ront.” 

It is but a truism to say that an under-proprietor 
is not liable to ejectment in execution of a decree 
for rent against him. Section 62, Ondh Rent Act. 
lays down : 1 

“52 (1). A tenant having a right of occupancy in 
any land or holding any land under a speoiol agree- 
5? e ° fc . or , de ^ 6Q °. f tovrt shall not bo ejected from 
tfiat land otherwise than in execution of a decree for 
ejeotment as provided in the following sub-sections. 

W A d f eoreo for the ejectment of any such tenant 
may bo given on tho ground that at the date on 
which such decree is given, a deoree against the 
urnant for an arrear of rent in respect of the land 
up^ &,“?? n0d unsatisfied for fifteen days, or 


We are clearly of opinion that tho terms and ^ 
conditions of the lease before us do not support the 
contention on behalf of the defendant appellant 
that under-proprietary rights were conferred by the 
lease. If. therefore, the rights created in favour ofj 
tho lessee did not carry with them the rights of 
ownership in tho soil which remained in the lessor 
notwithstanding the execution of a perpetual herit¬ 
able lease, we fail to understand how the lessee can 
claim ownership in respect of trees which grew 
spontaneously upon the land after the lease in his 
favour. Reference was made to 1942 0. W. N. 2I7. 1 
That case is clearly distinguishable. That was a 
perpetual lease conferring hereditary rights but 
there was a provision in the lease for the non-eject¬ 
ment of the lessee and the further provision that 
the lessor shall have no connection or concern with 
the land. Coming to the question of law whether 
the defendant was entitled to cut the tree3 of spon- / 
taneous growth refercnco has been mado to the 
following cases : 9 All. L. J. 672,- 30 All. 134 3 
A.I.R. 1930 All. 433* and 1935 R.D. 179. 6 

The first case was a single Judge decision of the 
Allahabad High Court. It lays down that a tenant 
who takes land for agricultural purposes commits a 
breach of contract when ho, without the zamindar’s 
permission, plants trees thereon. It further lays 
down that in the absence of a custom to the con¬ 
trary, the property in timber growing on a tenant's 
holding vests ill the zemindar. A similar view was 
taken by a Bench of that Court in 30 All. 134.* 
Both these cases were followed by Dalai J.in A.I.R. 
1930 All. 433.* Tho last case was a decision of a 
learned single Judge of the Allahabad High Court 
who followod the previous decisions of that Court 
referred to above. This case laid down that it is 
settled law that the timber of trees standing on the ^ 
holdings of tenants, whether occupancy or ex-pro¬ 
prietary tenants, belongs to tho zemindar. 

It may bo mentioned that most of these cases, if 
not all, were cases in which trees had been planted 
by tho tenants themselves on tho land, but it was 
held that in the absence of a contract to the con¬ 
trary tho tenants bad no right to cut the trees. 
Neither of these cases dealt with the case of spon- 
taneous trees. Judging from tho trend of tho deci¬ 
sions in tho Allahabad High Court it appears to us 
to follow that it would be still more difficult for a 
lessee to claim the timber of trees which have 
spontaneously grown on tho land. We may say at 
once that we are not prepared to follow tho view 
^ B0m0 °* tbe Madras cases, such os 24 Mad. 
f 7 » 81 p* J2 7 and 22 Mad. 39, 8 roferrod to on 
oonalf of the defendant appellant, in 60 far as they & 
may be construed to lay down a contrary view. Wo 
may usefully refer to tho provisions of S. 108, T. I\ 

R. 1942~ Oudh 346~T200 1. C. 45 : 
1942 O. W. N. 217, Chhabraj Kuor v. Ram Deo 
olngh. 

2 : 9 A -P- J - 672 : 14 I. C. 582, Laohman Das 

v. Mohan Singh. 

3 * (* 98 ) 30 184 : 5 A * 99 • 1908 A. W. N 

51. Ganga Dei v. Badam. 

: 1551 -°-*»■>' 
(?•?•). Vasu. 


7 de ™5 Nambudripad v. Valia Ohathu Aohan. 
(16) 3 A. I. R. 1916 Mad. 989 : 811 0 12 • 

v. Anthjkki. * 

flimSaml 39 5 8 U 278 • Venkayya 
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Act, in this connexion. It i9 true that S. 117, T. P. 

Act, expressly exempts leases for agricultural pur¬ 
poses from the operation of Chap. V relating to 
leases of immovable property but we think the 
principle underlying that section can be invoked in 
the absence of any special custom to the contrary. 

Section 108 (h), T. P. Act, lays down that "the 
lessee may, even after the determination of the 
lease remove, at any time whilst be is in possession 
of the property leased but not afterwards all things 
which he has attached to the earth; provided he 
leaves the property in the state in which he received 
it.” This clause clearly confers no advantage upon 
the lessee in the present case as it has definitely 
been found as a fact by the two Courts below that 
the trees were not planted by the defendant on the 
land but they were trees of spontaneous growth. It 
is not open to the lessee, therefore, to remove the 
trees which he had not attached to the earth, or, in 
other words, planted on the land. 

Clause (o) of S. 108, T. P. Act, lajs down that 
"the lessee may use the property and its products 
(if any) as a person of ordinary prudence would use 
them if they were his own; but he must not use, or 
permit another to use, the property for a purpose 
other than that for which it was leased, or fell or 
sell timber, pull down or damage buildings belong¬ 
ing to the lessor, or work mines or quarries not open 
when the lease was granted, or commit any other 
act which is destructive or permanently injurious 
thereto:" This clause clearly prohibits the cutting 
of timber by the lessee. We hold, therefore, that 
neither under the terms of the lease nor under the 
law was the defendant entitled to cut and remove 
trees of spontaneous growth. We are unable to hold 
that the decision arrived at by the Courts below was 
incorrect. The result is that the appeal fails and is 
dismissed with costs. 


G.N./R.K. 


Appeal dismissed. 
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Agarwal J. 

Bankey Lal — Applicant 
v. 

Emperor. 

Criminal Revn. Appln. No. 53 of 1942, Decided 
on 10th June 1942, against order of Sess. Judge, 
Unao, D/- 9th April 1942. 

(a) Criminal P. C. (1898), Ss. 235 and 233 — 
Accused’s house raided and charas and opium 
recovered — Ofiences under Excise Act and 
Opium Act held distinct and not committed in 
one transaction - Separate charges should be 
framed— Each charge should be tried separately. 

In consequence of a raid of the house of the accus¬ 
ed 2j eeers of charas and half a seer of opium were 
recovered. The offences committed by the accused 
fell under S. 60 (2) read with S .69, Excise[Act, and 
S. 9. Opium Act. Thero was nothing to show whe¬ 
ther the articles were received by the accusedI atone 
time or on diflerent occasions. Nor was there any¬ 
thing to show for what purpose the accused was 
keeping those articles : 

Held that the accused committed two distinct 
offences which were not committed in one transac- 
tion and therefore there should have been a separate 
charge and each charge should been tried 

separately: (’34) 21 A. I. R .1934 O ud h 457; Re l on 
(’17) 4 A.I.R. 1917 L. B. 6 and ( 41) 261 A. I.R. 1941 


A. I.R. 

Cr. P. C.— 

(;41) Chitaley, S 233 N. 3; S. 235. N. 2 Pt. 25 

Ejr “ , * 1 

The joint trial of an accused for distinct and sepa- 
rate ofiences is illegal : 25 Mad. 61 (P.C.) and ('34) 
21 A. I. R. 1934 Oudh 457, Ret. on; Case law dis- 

CU3sed ■ (P 464c] 

Cr. P. C— 1 

(’41) Chitaley. S. 233, N. 6 Pt. 2. 

C41) Mitra. Page 807, N. 748 : “Efiect of mis- 
joinder of charges.” 

G. G. Chaterji —for Applicant. 

II. K. Ghosc , Government Advocate — 

for the Crown. 

ORDER. — This is an application in revision 
against an order of tho Sessions Judge of Unao up¬ 
holding the conviction of the applicant by a Magis- 
trate of Unao for ofiences under S. 60 (a) read with 
S. 69, Excise Act, and S. 9, Opium Act. The house 
alleged to have been occupied by the applicant was 
raided in the evening of 25th June 1941 and it is 
said that 2.j seers of charo3 and half a seer of opium 
were recovered. Tho first ground taken in this ap¬ 
plication is: 

"Because the two ofiences, namely, one under the 
Excise Act and the other under the Opium Act 
being distinct and independent, the trial of the ap¬ 
plicant is bad in law due to the misjoinder beiDg 
against the provisions of S. 233, Criminal P. C." 

Section 233, Criminal P. C., runs thus ; 

"For every distinct offence of which any person 
is accused there shall be a separate charge and every 
such charge 9haJl be tried separately except in cases 
mentioned in Ss. 234, 235, 236 and 239.” 

This section provides for two things: (1) That 
there should be a separate charge for every distinct 
offence and (2) That every such charge should bo 
tried separately. The contention of the learned 
counsel for the applicant is that tho offenco under 
the Excise Act and that under the Opium Act were 
distinct offences and so there should have been a 
separate charge for each offenco and each should 
have been tried separately. Tho learned Government 
Advocate bos argued that the case is covered by 
S. 235, Criminal P. C. It provides: 

"If in one series of acts so connected together as 
to form the samo transaction, more offences thau 
one are committed by the same person he may be 
charged with, and tried at one trial for, every such 

offence.” . _ , 

I think that it cannot be said that the offences of 
keeping charas and opium were committed in one, 
series of acts so connected together as to form part 
of the same transaction. There is nothing to show 
whether these articles were received by the appli¬ 
cant at one time or on different occasions. In li 
O.W.N. 12064 a person was found to be in possession 
of a stolen gun and he was prosecuted under S. 19 W, 
Arms Act. and S. 411. Penal Code. A Bench of this 
Court held that the provisions of Ss. 234, 235, 2 
and 239 were not applicable and the accused 
entitled to a separate trial in reapectofeachoflence 
charged against him. I see no ground ^t nguish 
tho case before me from that case. Tbel earned 
Government Advocate has relied V, j 

Lower Burma Chief Court report ed in 19 Cr. L. J. 

151 I. C. 840 


(’17) 

Oudh 33, Disting. 


(•34) 21 A.I.R. 1934 Oudh 457 : Ml 
' Cr.L.J. 1417 ; 10 Lock 235 : H O.W.N. 1JU°. 
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in illegal 
was held 

that the accused could be tried jointly for both 
the offences. That case is distinguishable because 
the accused was found to be in possession of the 
two articles in the course of carrying through the 
business of selling contraband and it was held that 
the purposes for which the accused had the two 
articles in his possession was the same, that is, keep¬ 
ing a place where contraband could be obtained. 
There is nothing in the present case to show for 
what purpose the accused was beeping thesearticles. 
The other case relied on by the learned Government 
Advocate is 1940 O.W. N. 965. 3 In that case it was 
held that where the same speeches of the accused 
constituted offences under Ss. 124A and 153A, Penal 
Code, separate trials under the two sections are not 
necessary. In this caso the applicant is prosecuted 
not for keeping one article but two different articles. 

1 bold that the accused committed two distinct 
offences which were not committed in one transac¬ 
tion and therefore there should have been a separate 
charge and each charge should have been tried sepa¬ 
rately. Section 225, Criminal P. C., cannot help the 
proseoutioD. It lays down : 

“No error in stating either the offence or the 
particulars required to be stated in tho charge and 
no omission to state the offence or those particulars, 
shall be regarded at any stage of the case as mate¬ 
rial, unless the accused wa 9 in fact misled by such 
error or omission and it has occasioned a failure of 
justice." 

In this case not only one charge was framed in 
respect of two offences but there was one trial also. 
It has been held in some cases that if one charge is 
framed in respect of two distinct offences, the trial 
is not bad. One of these cases is 19 C. W. N. 972.-* 
In that case the accused was charged and convicted 
of having caused hurt to two persons and thereby 
committed an offence under S.323. Only one charge 
was framed though hurt was caused to two persons. 
In that case it was held that tho irregularity was 
oovered by S. 537, Criminal P, C. No question whe¬ 
ther tho accused should have been tried separately 
for each offence was decided. Fletcher J. observed 
that for tho purpose of the reference he was con¬ 
cerned with that position of S. 233 which referred 
to the framing of the charge. Sbarfuddin J. ob¬ 
served that it was doubtful if the framing of charges 
was a mode of trial but joint trial of charges os to 
distinct offences would be a mode of trial and if an 
accused is tried jointly on several charges not com¬ 
ing under Ss. 234, 235, 236 and 239 that trial 
would be null and void. Beachcroft J. also observed 
that the drawing up of the charge is part of the trial 
but the words "mode of trial" used by their Lord- 
ships of the Privy Council in 25 Mad. 61* havo re- 
ferenco to the constitution of tho trial and do not 
refer to a formal defect in the proceedings in a trial 
which is properly constituted. This case is no 
authority for the proposition that distinct offences 
can be tried t ogether. It can only be an authority 

A ’ R> 5 : 42 I. C. 994 ; 19 

Cr. L. J. 34, Nga Lu Gale v. Emperor. 

3. (’41) 28 A.I.K. 1941 Oudh 33 : 190 I.C 887 • 42 
Cr.L.J. 40 : 1940 O.W.N*. 965, Vishambhar DiUal 
v. Emperor. J 

AIR * 1910 Cal * 693 : 39 I- C. 465 : 16 
19 ° ,W#N * 972 » Ram Subha 8 Singh 

5 A ™ 2 ) 26 j* ad ‘ 61 : 28 !• A. 257 : 11 M.L.J. 233: 

2 Weir. 271:8 Sar. 160 (P.C.), Subramanla Ayyar 
Emperor. 


for the view that if distinct offences form part of 
the same charge, the irregularity is cured by S. 537. 

In 94 I. C. 717° it was held that where the 
offences formed part of the same transaction and 
the law allows their joint trial it is immaterial 
whether the two offences are included in one charge 
or whether they are separated and each of them 
made the basis of a charge. The chargo may not 
be bad but what I have to see is whether the joint 
trial of the accused for both the offences wa 3 legal 
or not. It was held by their Lordships of tho Privy 
Council in 25 Mad. 61° that the disregard of an ex¬ 
press provision of law as to tho mode of trial was 
not a mere irregularity such as can be remedied by 

5. 537, Criminal P. C. f and such a phrase as "irre¬ 
gularity" was not appropriate to tho illegality of 
trying an accused person for many different offen¬ 
ces at the same time and thoso offences being spread 
over a longer period than by law could have been 
joined together in one indictment. I see no ground 
to distinguish the present caso from this ruling of 
tho Privy Council. In that case ruoro than three 
offences were tried together and their Lordships 
held that the trial was illegal. In the present case 
the accused was tried for two offences for which he 
ought to have been tried separately. The learned 
Government Advocate has argued that their Lord- 
ships of the Privy Council have laid down a diffe¬ 
rent law in 5 Rang. 53 . 7 In that case tho provisions 
of S. 360, Criminal P. C., that tho deposition of 
each witness should be read over to him in tho pre¬ 
sence of the accused or his pleader were not com¬ 
plied with and it was held that as thero had been 
no actual or possible failure of justice tho defect was 
cured by S. 537 . Their Lordships of the Privy 
Council after referring to 25 Mad. 61* observed: 
"The distinction in that case and that beforo them 
was obvious. In Subrahmania's case 5 the procedure 
adopted was ono which tho Codo positively prohibi¬ 
ted and it is possible that it might have worked 
actual injustice to the accused." I do not think that 
their Lordships in 5 Rang. 53 7 meant to lay down 
law different from that laid down in 25 Mad. 61* so 
far as joint trial of an accused for several offences 
was concerned. 

The learned Government Advocate has also relied 
on tho Privy Council case in 1938 O. W. N. 416. 8 
In that case their Lordships decided that tho defect 
in the chargo was cured by Ss.225 and 537, Crimi¬ 
nal P. C. Nothing was decided about joint trial for 
different offences. Their Lordships expressly stated 
that they did not think it necessary to discuss tho 
preciso scope of what was decided in 25 Mad. 61.® 
1 think the law laid down in 25 Mad. 61* has not 
been altered in any way so far as tho point decided 
by it is concerned. This Court followed it in 11 
O. W. N. 731° and also in 11 0. W. N. 12061 a bovo 
referred to. Tho last caso was quite similar to the 
present one. It was held by this Court in A. 1. R. 
1931 Oudh 861° that a breach of tho provisions of 

6 . ('26) 13 A. I. R. 1926 Rang. 53 ; 94 I. 0. 717 • 

27 Cr. L. J. 669, Abdul Rahman v. Emperor. 

7 . (’27) 14 A. I. R. 1927 P. C. 44 : 100 1 . 0. 227 • 

28 P r - *». J. 259 : 5 Rang. 53 : 64 I. A. 96 (P.0.) 

Abdul Rahman v. Emperor. " 

8 . ('38) 25 A.I.R. 1938 P.C. 130 : 174 I. C 1 • qo 

476 : 65 I A - 158 : 39 Cr L J - 462 :1 i r 

(1988) 2 Cal. 205 : 1938 O.W.N. 416 (P.O.), Babu 
Lal Choukhani v. Emperor. 
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S.233 is an illegality which vitiates the whole trial. 
The learned Government Advocate has relied on the 
case in 11 O. W. N. 1309.*1 This case was decided 
by the same Bench which decided the case in 11 
O. \\. N. 1206.1 The learned Judges observed that 
the accused had committed two distinct and sepa¬ 
rate offences and they ought to have been tried 
separately for each offence. They then observed 
that the learned counsel for the appellant did not 
desire a fresh trial in the case and they were also of 
opinion that although the accused ought to have 
been tried separately for the two distinct offences of 
the murders of the two brothers, there had been no 
failure of justice and the accused were not preju¬ 
diced and therefore in the particular circumstances 
of that case the irregularity could be condoned. The 
remarks of the learned Judges were confined to the 
circumstances of that particular case and in fact 
they were in the nature of obiter because the appel¬ 
lants did not want a fresh trial. I do not think 
their Lordships meant to lay down law different 
from what they themselves had laid down in 11 
O. W. N. 1206.1 The Allahabad High Court has no 
doubt laid down in 1033 A. L. J. 18s 12 that there 
should be no distinction between illegality and 
irregularity and the sole criterion should be whe¬ 
ther tho accused person had been prejudiced or not. 
The learned Judges of the Allahabad High Court 
observed : 

“The object of procedure is to enable the Court 
to do justice but if in spite of even a total disregard 
of the rules of procedure, justice has been done, 
there would exist no necessity for setting aside the 
final order which is just and correct simply because 
the procedure adopted was wrong.’* 

In my humble opinion these observations are 
against the observations of their Lordships of the 
Judicial Committee in 25 Mad. 61.® The point be¬ 
fore the Allahabad High Court was not of trial of a 
person for two distinct offences. I see no reason to 
differ from the view taken in 11 O. W. N. 1206. 1 
The learned Government Advocate has also relied 
on 18 Pat. 234.1 3 In that case the effect of a joint 
trial for distinct offences was not considered. The 
Calcutta High Court held in 100 I. C. 827** that a 
[joint trial for different offences is illegal. I am there¬ 
fore of opinion that the applicant committed two 
different offences and it was an illegality to try him 
jointly for both of them and therefore his conviction 
is liable to be set aside. I was asked by the learned 
Government Advocate to refer the points involved 
in this case to a larger Bench as he was of opinion 
that 110. W. N. 12061 has not been properly deci- 
As I agree with the view taken in that case 
not think it proper to refer the matter to a 
larger Bench. The application is allowed, the con- 
viction of the applicant 11 .set aside andlit is order¬ 
ed that he should bo tried separately for both the 
offences one under the Excise Act and the other 

UDdcr the Opium Act. .. .. 

G.N./R K. Application allo icea. _ 

11. '(W2TO.B.1934 Oudh 499:35 Cr.L.J. 1496: 
11 O.W.N. 1309. Baj Bahadur v. Emperor. 

12. f'33) ‘20 A.I.B. 1933 All. 264: 142 LC. 537. 34 

Cr.L.J. 414: 55 All. 301 : 1933 A.L.J. 188 (F.B.), 
Knnoor Chand v. Suraj Prasad. _ _ , 

3. ^O) 26 A.I.R. 1939 P. C. 47 : 180 I. C. 1 : 40 

18 Pat. 234 : I.L.R. (1939) Kar.P C. 
66 : 1941 R.L.R. 789n (P.C.), Pakala 

Narayanaswami v. Emperor. 

14. (’27) 14 A.I.R. 1927 Cal. 380: 100 IA 827. 28 
Cj\ L. J. 347 : 45 C. L. J. 591 : 31 C. W. N. 337, 
Tamezkhan v. Rajjabali Mir. 
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L, Sohan Lal — Decree-holder _ 

Despondent . 

Execution of Decree Appeal No. 28 of 1940, De¬ 
cided on 2nd April 1942, against order of Civil 
Judge, Unao, D/- 18th April 1940. 

Limitation Act (1908), Art. 182 (2) — Words 
“where there has been an appeal” in Art. 182 
(2) mean just what they say — Suit by minors 
under guardianship of their mother dismissed 
on 31st August 1935 — Appeal by minors al¬ 
lowed on 11th December 1935—Case remanded 
for trial de novo and defendant awarded costs 
against guardian for her negligence—No appeal 
against order of remand or order for costs filed 
—On 23rd December 1935 suit again dismissed 
—On appeal by plaintiff suit decreed on 27th 
March 1936—Limitation for execution of order 
lor costs passed on 11th December 1935 held 
should be reckoned from 27th March 1936 and 
not Uth December 1935. 

There is no warrant for reading into the words 
“where there has been an appeal” in Art. 182 (2) 
any qualification either as to tho character of the 
appeal or as to the parties to it ; the words mean 
just what they say. [P 465c, d] 

The suit by the minors under the guardianship 
of their mother was dismissed on 31st August 1935, 
by the Munsif. The minors then preferred an 
appeal against the Munsif’s judgment. On 11th 
December 1935 their appeal was allowed and the 
case was remanded for trial de novo. In this judg¬ 
ment an order for costs in favour of the defendant 
was made against the guardian on account of her 
negligence. No appeal was filed against the order 
for remand or the order for costs. On 23rd Dum¬ 
ber 1935 the suit was again dismissed by the Mun¬ 
sif. An appeal was filed, and on 27th March 1936, 
the suit was decreed with costs of both Courts : 

Held that limitation under Art. 182 (2) for exe¬ 
cution of the order for costs of the remand passed 
on 11th December 1935 should bo reckoned from 
27th March 1936 and not 11th December 1935 in¬ 
asmuch as the defendant could not be compelled to 
collect his costs piecemeal before the final decision 
of the suit and the order for costs of remand 
though not varied by tho final order in appeal was 
at least closely related to it since both were passed 
during proceedings in the same salt. (32) 13 
A. I. B. 1932 P. C. 165, Bel. on ; ( 39) 26 A. I. B. 
1939 Mad. 157, Approved. I 1 4bs ' J 

Limitation Act — 

(’42) Chitaley, Art. 182, N. 34, Pts. 1-3. 

(’38) Rustomji, Page 1707, Pt. 5. 

S. B. Bajpai — for Appellant. 

R. K. Bose — for Respondent. 

TTmr^MFNT _This is a second appeal in an 
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case was remanded for trial de novo. In this judg- 
C ment an order for costs in favour of the respondent 
was made against the guardian on account of her 
negligence. No appeal wa9 filed against the order 
for remand or the order for costs. On 23rd Decern- 
ber 1935, the suit was again dismissed by the Man- 
•sif. An Appeal was filed, and on 27th March 1936, 
the suit was decreed with costs of both Courts. On 
24th March 1939, the respondent filed an execution 
application for the recovery of Rs. 89-10-0 against 
the guardian ad litem. This sum was due under the 
order of 11th December 1935. The guardian object¬ 
ed that the application was time-barred, having 
been made more than three years after the order of 
11th December 1935. This objection was upheld by 
the Munsif who was executing the decree, but on an 
appeal being preferred, the learned civil Judge of 
Unao held that the date from which time should 
b be reckoned was 27th March 1936, and not 11th 
December 1935. 

In this second appeal the appellant's learned 
counsel quotes A. I. R. 1941 hind. 40,1 A. I. R. 
1939 Bom. 454* and A. I. R. 1939 Mad. 892* for 
the proposition that the '‘appeal" referred to in 
Art. 182, cl. (2) mu3t be an appeal against the order 
which is sought to be executed, and since no appeal 
was preferred against the order for co6ts made 
against Mt. Krishna Debi, the proper starting point 
for limitation was lUb December 1935. There can 
be no doubt that some High Courts have held this 
view in the past, but the matter bos been set at 
rest by the Privy Coancil decision cited in the 
judgment of the learned lower Court, A. I. R. 1932 
P. C. 165. 4 The passage is at p. 167 of the judg¬ 
ment of their Lordships of the Privy Council and 
C runs as follows : 

"Their Lordships think that nothing woald be 
gained by discussing these varying authorities »q 
detail. They think that the question must be decid¬ 
ed upon the plain words of the Articlo : "where 
there has been an appeal," time is to run from the 
date of the decree of the appellate Court. There is, 
in their Lordships* opinion, no warrant for read¬ 
ing into the words quoted any qualification either 
as to the character of the appeal or as to the par¬ 
ties to it, the words mean just what they say. The 
fixation of periods of limitation must always be to 
?omo extent arbitrary and may frequently result in 
hardship. But in construing such provisions equit¬ 
able considerations are out of place, and the strict 
grammatical meaning of the words is, their Lord- 
ships think, the only safe guide. It is at lea9t an 
intelligiblo rule that so long as there is any ques¬ 
tion sub judice between any of the parties those 
affected shall not bo compelled to pursue the so 
often thorny path of execution which, if the final 
result is against thorn, may lead to no advantage. 
Nor in such a case as this is the judgment-debtor 
prejudiced. He may indeed obtain the boon of delay 
which is so dear to debtors, and if he is virtuously 
inclined there is nothing to prevent his paying 
what he owes into Court. But whether there bo or 

be not a theoretical justification for the provision in 

_ 

1. (’41) 28 A. I. R. 1941 Mad 40: (1940) 2 M. L. J. 
371, Seetbarama Cbettiar v. Abdul Bahiman. 

2. (’39) 26 A. I. R. 1939 Bom. 454 : 186 I. O. 119 : 
41 Bom. L. R. 921, D. M. Jaointo ▼. J. D. B. 
Fernandez. 

3. (’89) 26 A. I. R. 1939 Mad. 892 : 187 I. C. 691, 
Moidin Kutti v. Subranxanja Iyer. 

4. (’82) 19 A. I. R. 1932 P. O. 165 : 137 L C. 629 : 
69 I. A. 283 : 60 Cal. 1 (P. 0.), Nagendra Nath 
Jjey v. Sureah Chandra Dey. 
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question, their Lordships think that the words of $ 
the Article are plain." 

This decision of their Lordships of the Privy 
Council has been discussed and followed in a Bench 
ruling of their Lordships of the Madras High Court 
quoted in A. I. R. 1939 Mad. 157.* The headnote 
is sufficient to make the point, which is exactly the 
same as the point in question in the present case, 
clear : 

"It does not necessarily follow that because a 
decree or order is mentioned in col. 1 the appeal 
which is mentioned in column 3 must be against 
that decree or order. It is equally logical to say 
that it must bo something which affect9 thatdecree 
or order." 

The appellant’s learned counsel argues that those 
decisions are not applicable to his case because the 
order for costs of remand made against his client 
could not be varied, or, as he says, affected by the / 
final order in appeal. Nevertheless I think that the 
considerations quoted from the judgment of their 
Lordships of the Privy Council apply with equal) 
force to the present case. Why should the respon-i 
dent have been forced to collect his costs piecemeal 
before the final decision of the suit ? The order,: 
though not varied by the final order in appeal, was 
at least olosely related to it since both were passed- 
during proceedings in the 6ame suit. This seems to 
me to be sufficient reason for taking the date of the] 
later order as the proper starting point for limita¬ 
tion. 1 find therefore that the decision of tho lower 
appellate Court is correct and I dismiss this appeal 
with costs, 

G.N./R.K. Appeal dismissed. 

5. (*39) 26 A. I. R. 1939 Mad. 157 : 181 I. C. 491 : „ 
I. L. R. (1939) Mad. 252 : (1938) 2 M, L. J. 1048, 
Sriramachandra Rao v. Venkateswara Rao. 
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FULL BENCH 

Thomas 0. J., Aoarwal and 
Madeley JJ. 

Sheoraj Singh — Plaintiff—Appellant 

v. 


Gajodhar Prasad and others — 

Defendants — Respondents . 

Second Appeal No. 333 of 1938, Decided on 18th 
August 1942, against order of Civil Judge, Hardoi, 
D/- 16th August 1938. 


•(a) Civil P. C. (1908), O. 21, Rr. 63 and 58- 
Procedure under O. 21, R. 58 and succeeding 
rules is permissive — O. 21, R. 63 applies only 
when objection which could be made under 
O. 21, R. 58 is made and disallowed—Claimant 
making objection not coming under O. 21, R. 58 
— Objection disallowed — He is not bound to 
bring suit under O. 21, R. 63 — He can brine 
suit under S. 42, Specific Relief Act—Claimant 
entitled to make objection, under O. 21, R. 58— 

He can maintain suit under O. 21, R. 63_For 

success of his suit it is not necessary for him to 
prove that he hod interest in attached nroneriv 
at date of attachment. y 


*ne prooeaure iaia aoym m u. 21 , R. 58 
succeeding rules is pormissive. If a claimant d 
no( choose to make an objection under O. 21 R 
there is nothing to prevent him from brinm^ 

S ' 42 > s P°° lfio belief Act : 40 Oai 
(P«0.), Del. on. ^ 


h 
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Order 21, B. 63 can apply only where an objection 
•^mcn coala be made under 0. 21, R. 53 


A. I. B. 


and disallowed. If a claimant makes an objection 
which aces not come under 0. 21, B. 53 and it is 
disallowed he is nos bound to bring a suit under 
O. 21, R. 63. He can seek his proper remedv by an 
objection under S. 47, Civil P. C. The dismissal of 
an objection preferred under 0. 21, B. 53 has no 
cfec: if the objection did no: lie under 0.21, B. 53. 
An order passed under O. 21, R. 60 can be conclu¬ 
sive only if i: can be legally made under 0.21, R. 53. 
If the claimant was entitled to make an objection 
under 0. 21, B. 53 he can maintain a suit under 
0. 21, B. 63, and it cannot be said that he cannot 
succeed because he had no interest in the property 
at the date of attachment. But if he was not enti¬ 
tled to a claim under O. 21, R. 53 there is no bar to 
his bringing a snit under S.42, Specinc Relief Act. 

[P 471 c.d; P 472 a.b] 

C. P. C— 

(’40) Chitaley, O. 21. R. 63, S. 2 Pts. 6 to 10-13. 

(’41) Mol la. Page 849 Pt. (a). 

• (b) Specific Relief Act (1877), S. 42—Relief 
claimed under S. 42 need not be affirmative — 
Suit for declaration that defendant has not got 
particular right is maintainable — Plaintiff as¬ 
serting that he was full proprietor of property 
attached by the decree-holder and judgment- 
debtor had no rights in it which could be sold 
by decree-holder in execution of hi$ decree— 
Plaintiff can sue under S.42 for declaration that 
decree-holder had no right to attach property. 

Under S. 42 the relief claimed need not 
affirmative. Illustration (a) to S. 42 makes it quite 
clear that a suit can be brought for a declaration 
that the defendant has not got a particular right. 
Where the plaintiff asserts that he is the full pro¬ 
prietor of the property attached by the decree-holder 
and the judgment-debtor has no rights in it which 
can be sold by the decree-holder in execution of his 
decree the only cloud on his title to the property i3 
the decree-holder’s right to attach the property and 
he can have a declaration under S. 42 to have that 
cloud removed : (’22) 9 A. I. B. 1922 Pat. 392, 
Dieting. [P d71c] 

• (c) Civil P. C. (ISOS), O. 21, Rr. 63, 58 and 

54_Usufructuary mortgage by B in favour of C 

and S in 1504— C and bis brothers R and G and 
G’s son M forming joint Hindu family with C as 
karta — Partition in 1931—All mortgagee rights 
allotted to G— In 1932 D obtaining money decree 
against C and in execution attaching C’s mort¬ 
gagee rights under O. 21, R. 54 — G'3 objection 
to attachment under O. 21, R. 58 dismissed for 
default on 17th May 1933 _ In 1935 B s son T 
redeeming mortgage by paying AT and _“* “ 
having died and obtaining possession — T then 
preferring objection under O. 21, R-53 
dismissal of same for default on 23rd May 19-6 
bringing within one year declaratory suit to have 
cloud cast on his title by attachment removed 

G and bis son M not being judgment-debtors 
prohibition under 0.21, R-54 held did not apply 
to them—Effect of dismissal of G t objection on 
17th May 1933 explained—Failure of G to bring 
suit under O. 21, R- 63 held did not extinguish 
his right and hence he could give valid discharge 
to mortgagor T — S. 23, Limitation Act. held 

cot applicable. 

In 1904 B executed a u=ufn:ctnary 
favour of C and his cousin 8. C ana b . ro ““?-“ 
end G and G’s son II formed a joint Hindu funily 
of which C beinv the eldest was the tarts. By a 


partition on 23rd December 1931 all the mortgagee 
rights were allotted *“ ^ * -- - 


money decree 


1932 D obtained 


to G. In 

... . 0 against C and got the 

rights of C attached under O. 21, R. 54 in ex^rtL 
D : e , d ob i €ClioQ to the attachment 
P'w 1, 58 11 w dismissed for default 

on 17th May 1933. On 26th December 1935 B’j son 
T receemed the mortgage by paying if and S, G 
having a:ed and obtained possession over the pro¬ 
perty. T then preferred an objection under 0. 21 
B. 53 on 27th January 1936 that the mortgagee 
rights no longer existed and he was the owner of 
property. The objection having been dismissed for 
default on 23rd May 1936 T brought a declaratory 
suit within one year to have the cloud on hi3 title 
cast by the attachment removed: 

Held that (1) under O. 21, R. 54 only the judg¬ 
ment-debtor was prohibited from making a transfer. 
G or his son 3/ were not judgment-debtors and 
therefore the orohibition did not apply to tbem : 
C27) 14 A. L R. 1927 Mad. 1147 and 30 Mad. 413, 
Dtsting.; [P 471 g] 

(2) an attachment only prevented an alienation of 

the property by the judgment-debtor but it did not 
vest the property in anybody. The effect of the 
order dismissing G*i objection under O. 21, B. 53 
for default on 17th May 1933 was only that the 
decree-holder had a right to attach the property and 
the judgment-debtor C or the objector G could not 
object to it. The effect of the order could not be to 
transfer the mortgagee righte from C to G so far as 
the mortgagor was concerned because he was no 
party to the objection ; [P 4726] 

(3) Limitation barred the remedy only but it did 

not extinguish right except in cases covered by 
S. 23, Limitation Act, which applied only to suits 
for possession of any property. The snit by T was 
not a snit for possession of any property and G could 
not bring a snit for possession on the dismissal of 
his objection as he was already in possession. There¬ 
fore S. 23 or the principle therein had no applica¬ 
tion. Therefore G*J right was not extinguished by 
his failure to bring a snit under O. 21, B. 63 on 
the dismissal of his objection under O. 21, R. 53 
and be had a right to give a valid1 discharge to the 
mortcssor T : (’34) 21 A. L B. 1934 Nag. 61 ; ( 35) 
SfAJLB. 1935 Uh. 797 and (’33) 20 A. LB. 19M 
Pat. 6, Disiing.; l p 47 *W 

(4) The mortgager T could not be called a repre¬ 
sentative of the mortgagee G and hence the decision 
under O. 21, B. 53 against G was not binding on x; 

l* * 1 “jJ 

(5) Therefore the mortgage was validly redeemed 

by r. & 41 W 

C P- c. 

(•40) Chitalev, S. 64 N. 10 ; S. 64 N. 5 Pt. 1 ; 

O. 21, R. 54 Pt. 2 ; O. 21 R. 53 N. 23. 

(•41) Mulla, Page 262 Pt. (1). 

Limitation Act— , 

(*42) Chitaley, S. 28 N. 1 Pts. 1, 2, 2a. 

(’38) Bostomji, Page 517 Pts. 8, 10. 

• (d) Transfer of Property Act (1882),92— 
Mortgagor by redeeming Pf' 

acquire rights of mortgagee but “ive 0 , 

his rights—Mortgagor is not repr^itative oi 
mortgagee — Decision against mortgagee doe. 

“I moiSoTwhen he redeems a >«M 

SSSswr; 
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perty itself and not tbe mortgagee rights only. The 
a mortgagee rights are extinguished as soon as the 
money is paid and so the mortgagee cannot trans¬ 
fer them. The relation between mortgagor and 
mortgagee is, so far as this point is concerned, 
similar to that between a lessor and a lessee. The 
mortgagor cannot be called a representative of tho 
mortgagee and hence though the mortgagee derives 
his title from the mortgagor a decision obtained 
against the mortgagee is not binding on the mort¬ 
gagor : (*21) 8 A. I. R. 1921 Mad. 306 and (’IS) 5 
A. I. R. 1918 Oudb 176, Bel. on. [P 472*,/,g] 

T. P. Act— 

C36) Mulla, Pages 540-541 Pt. (m). 

(‘34) Mitra, Page 528 N. 517. 

Niamatullah and Naimullah — for Appellant. 

L. S. Misra — for Respondent 1. 
b JUDGMENT OF DIVISION BENCH 

BENNETT J .—This is a second civil appeal 
against the judgment and decree dated 16th August 
1938, of the learned Civil Judge of Hardoi uphold¬ 
ing tbe judgment and decree dated 14th January 
1938, passed by the learned Munsif, East Hardoi, 
dismissing tbe plaintiff's 6uit. The suit was brought 
by the appellant Sbeoraj Singb on the dismissal of 
an objection preferred by his father Mathura Singh 
under O. 21, R. 58, Civil P. C., and was, therefore, 
a suit of the nature referred to in R. 63, although 
that rule is not mentioned in the plaint. Sbeoraj 
Singh was the grandson of one Baldeo Singh who 
on 13th October 1904, executed a usufructuary 
mortgage for Ra. 1000 in favour of Ch&udbri and 
his cousin Shankar in equal shares. Deeds of fur¬ 
ther charge were executed on 5th July 1912, on 
C 14th March 1913 and on 4th November 1913. 

It is stated in the plaint and it is not disputed 
that Chaudhri was at that time joint with his 
brothers Ram Charan and Gajraj. They were sons 
of one Basti, Chaudhri being the eldest. In tho 
transactions relating to the mortgage and deeds of 
further charge Chaudhri acted as head of tho joint 
family. Some years later a partition took place. 
The facts relating to this partition were disputed in 
tho trial Court, but it has been held, and the finding 
has not been challenged, that the final stages of the 
partition took place in 1931 when a taqsimnama 
(Ex. 16) was executed. By this partition the mort¬ 
gagee rights in respect of this mortgage and these 
three deeds of further charge were allotted to Gajraj, 
brother of Chaudhri, and consequently Chaudhri 
had no further interest in thorn. Gajraj died about 
d * he . year 1934. He was succeeded by his son Moti 
Lai. One Gajodbnr Prasad obtained a simple money 
decree for Rs. 669-4-9 against Chaudhri in 1932. 
that is, subsequent to tho partition referred to, and 
in execution of his decree, and unaware presumably 
of the partition, had the mortgagee rights of Chau¬ 
dhri attached by a prohibitory order. An objection 
was preferred by Gajraj under O. 21 R. 68, but was 
dismissed in default and so the attachment con¬ 
tinued as if Chaudhri was the mortgagee. No suit 
was brought under R. 63 by Gajraj and consequently 
tho order against him became conclusive. 

It has been found that the appellant’s father 
Mathura Singh paid a sum of money to redeem the 
property in the year 1935. The trial Court held 
that tbe payment was made to Chaudhri, though 
Moti Lai, son of Gajraj, was also a party to the 
transaction. The lower appellate Court held on the 
contrary that payment was aotually made to Moti 
Lai, who under the partition would be entitled to 
the money on his father’s death, Mathura Singh 
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objected in 1936 under R. 58against the attachment ^ 
on the grounds that the property did not belong to 
Chaudhri and that as he had redeemed the property 
the mortgage was extinguished and consequently 
there were no mortgagee rights which could be 
attached. On the dismissal of this objection in 
default his eon Sbeoraj Singh filed the suit out of 
which this appeal arises. He did not, however, pray 
for a decree in terms of R. 63. Under that rule he 
should have instituted a suit to establish the right 
which he claimed to the property in dispute, that is 
his absolute title therein free of any incumbrances. 

But the suit which he actually brought was for a 
declaratory decree to the effect that Chaudhri had 
no mortgagee rights in the property, and that the 
decree holder, Gajodhar Prasad, could not put to 
sale the mortgagee rights under these deeds. The 
suit was brought against Gajodhar Prasad as defen¬ 
dant 1, and against Chaudhri, his brother Ram f 
Charan and his nephew, Moti Lai, as defendants 2, 

3 and 4, respectively. 

Both tho Courts below found that there had been 
no valid redemption and consequently, the plaintiff 
was not entitled to the relief sought. The trial Court 
held that there could be no redemption by payment 
to Chaudhri, because the mortgagee rights were at 
that time under attachment and it had not been 
established that Chaudhri was not the mortgagee, 
the objection of Gajraj having been dismissed. The 
first appellate Court on tho other hand, held that 
the order passed against Gajraj on his objection 
under R. 58 was conclusive and his title to tho pro¬ 
perty had gone. Consequently, he was not compe¬ 
tent to give a valid discharge of tho mortgage debt. 
The Civil Judge agreed, however, with tho Munsif 
that if payment had actually been made to Chau¬ 
dhri, that payment too was ineffective to redeem 0 
the property, since it bad been made while Chau- 
dhri’s rights under tho mortgage were attached. 

It has been argued by the learned counsel for 
the appellant in this second appeal that there was a 
valid redemption of the mortgage by payment to 
Moti Lai who inherited the mortgagee rights from 
Gajraj. It is conceded that so fnr as Gajraj is con¬ 
cerned the order passed under R. 53 against him is 
conclusive, but it is argued that it is open to the 
appellant as mortgagor to re-agitate tho objection 
which was made by Gajraj now that he has redeem¬ 
ed the property. It was not contended that it 
would have been open to tho appellant as succcasor- 
in-interest of tho mortgagor to question tho attach¬ 
ment of the mortgagee rights before redemption of 
the mortgage. The argument rests solely on the 
assumption that ho has acquired the right by h 
redemption. In my opinion this argnment cannot 
be accepted. Under R. 59 the objeotor must adduce 
evidence to show that he had some interest in the 
property at the dato of attachment. It is not enough 
for him to show that he acquired an interest after¬ 
wards. It may indeed be questioned whether he 
could have acquired suoh an interest while the pro. 
perty was under attachment, but whatever answer 
i9 given to this question the main objection to his 
suit, in my opinion, is that he must show that ho 
had an interest at tho dato of attachment. The suit 
under R. 69 is a continuation of hia objeotion under 
R. 68 and is governed by the same principles. The 
“““ . mnat be the aam ®. as held In A.I.K. 

ly^o Mad. 841).* 

I understand that my learned brother takes the 
view that as the sucoessor>ln-inteiea l ol the mortga- 

VmIS 6 V\ 19 .“ ¥£*•«***« I- 0- : 

56 M.L.J. 62, Venkatasubba Bao y. Vlgueswaradu. 
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tror the appellant has an interest in the property. 
No doubt he has an interest in the mortgage pro¬ 
perty. as he possesses the equity of redemption but 
it is not the mortgaged property which has been 
attached, it is the mortgagee rights. I fail to under¬ 
stand what interest the mortgagor can have in the 
rights of the mortgagee. As I have mentioned the 
learned counsel for the appellant did not argue that 
bis client had an interest at the time of the attach¬ 
ment. He presented us with the fait accompli of 
redemption by payment to a person who, apart from 
the attachment, was entitled to grant a discharge, 
and he argued that the redemption having taken 
place there were no longer any mortgagee rights to 
attach. No doubt the appellant is not bound by the 
order passed against Gajraj, but it has nevertheless 
to be considered whether the objection of Gajraj 
having been dismissed and his son Moti Lai being 
bound by it, it wa3 open to the latter during the 
continuance of an apparently valid attachment to 
grant a discharge. This question is not, however, in 
my opinion the vital question in the case : the vital 
question is whether at the date of the attachment 
the appellant had an interest in the mortgagee 
rights on the basis of which his objection under 
R. 58 might have been allowed, and on the basis of 
which his suit brought under R. 63 on the dismis¬ 
sal of the objection should have been decreed. In 
my opinion he had no such interest and a3 I have 
mentioned the suit was not brought to establish any 
interest of his own. It was in fact altogether 
misconceived. 

The only other argument put forward wa9 that 
Moti Lai was not bound by the order passed against 
his father Gajraj on the latter’s objection under 
R. 58. The argument was not strongly pressed and 
is, I think, sufficiently disposed of by the observa¬ 
tion of the Civil Judge that Gajraj must be pre- 
sumed to have acted as manager of the family. 
That he did so is clear in my opinion from the fact 
that he acted as manager in the partition of 1931. 
Moti Lai was not then a minor, his age a3 stated in 
the plaint of 25th May 1937 was 28 years, so he 
was 22 in 1931. In any case Moti Lai has not 
objected to the attachment and the question whe¬ 
ther he is bound by the order passed against hi3 
father does not affect the main ground on which I 
would dismiss this appeal. It could only affect the 
question whether there was a valid redemption. 
For these reasons I must hold that the suit was 
rightly dismissed and I would, therefore, dismiss 
this appeal with costs. 

GHULAU HASAN J.-Xbe facts tadjnst* 
the controversy in this appaii are beyond depute 
and may be shortly stated. The plaintiff-appellant 
Sheoraj Singh ia the son of Mathura Singh and the 

Singh* Mto. to.h ~-g 

a usufructuary mortgage kx. ... Ghaus- 

!?. 6VrV 500. Ciodton p™«d, 

S* srSliS s. 5SS. 
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mTTnhl 19 « h . aUdh u i,- hl3 i ud S“«>t-debtor. On 
8th April 1933 a prohibitory order was issued pre¬ 
sumably m terms of 0. 21, R. 54. Civil P. C It 
may be mentioned here that on a partition taking 
place on 23rd December 1931 between Chaudhri 
and his two brothers, Ram Charan and Gajraj the 
mortgagee rights possessed by Chaudhri devolved 
on Gajraj. On 17th May 1933 Gajraj filed an 
objection under O. 21, R. 58, Civil P. C., to the at- 
t&chment of the mortgagee rights on the ground 
that these rights had vested in him by virtue of the 
partition and no longer belonged to the judgment- 
debtor Chaudhri. This objection was dismissed for 
default on 22nd July 1933, and no suit was filed by 
Gajraj in terms of O. 21, R. 63, Civil P. C. Gajraj 
died subsequently and was succeeded by his son 
Moti Lai, defendant 4. On 27th January 1936 
Mathura Singh, father of the plaintiff, preferred an 
objection under 0. 21, R. 58, Civil P. C., objecting 
to the attachment of the mortgagee rights on the 
ground that they did not belong to the judgment- 
debtor Chaudhri and on the further ground that he 
had redeemed the property from the hands of Moti 
Lai, the real mortgagee of the property. This objec¬ 
tion was dismissed for default on 23rd May 1936, 
whereupon the plaintiff instituted the suit on 25th 
May 1937 within one year of the dismissal of his 
objection as required by 0. 21, R. 63, Civil P. C. 

The decree-holder, defendant 1, alone contested 
the suit. Defendants 2 and 4 admitted the claim, 
while the suit proceeded ex parte against defendant 
3. The decree-holder denied the partition and the 
devolution of the mortgagee rights from Chaudhri 
upon hi3 brother Gajraj. He pleaded that even if 
the mortgagee rights had been allotted to Gajraj at 
the partition in 1931, these rights had vanished by 
reason of Gajraj’s failure to Ulo a regular suit to 
displace the order dismissing hi3 objection under 
O. 21, R. 58, Civil P. C., for default. The decree- 
holder aUo denied the fact of redemption and fur¬ 
ther stated that Moti Lai was incompetent to 
allow redemption which was invalid by reason of 
the subsisting attachment. The learned Munsif 
found in favour of the partition which he held to 
be perfectly valid. Although he found that Gajraj 
became the exclusive owner of the mortgagee rights 
in question on 23rd December 1931 by virtue of the 
partition, he held that these rights were wiped off 
by reason of Gajraj's failure to file tho suit. a3 re¬ 
quired by O. 21. R. 63, Civil P. C. Upon the ques¬ 
tion of redemption he held that Mathura Singh in 
fact redeemed the rights in question from Chaudhri 
and made Moti Lai join in the execution of the re¬ 
ceipt as a mere matter of form. He held that the 
redemption was invalid, as it took place during the 
subsistence of the attachment. He held that the 
plaintiff's suit for a mere declaration was maintain¬ 
able, as be held possession of the property in suit 
though under an invalid redemption. Upon these 
findings the suit was dismissed. The learned Civil 
Judge in appeal confirmed the findings of the 
learned Munsif on all the points except that he held 
in disagreement with him that the redemption 

monev was actually paid to Moti Lai and not 
Chaudhri. and it was actually Moti Lai who gave 
discharge of the mortgage debt. He further' he! 

that Moti Lai had lost all rights t0 *^ e ^£0 and 
the time when the payment was made to him and 
therefore he was incompetent 

bound by the order dismissing his father's objection 
for default and held that the order was equal!Mtoa- 
cltisive against him under O. 21, R. 63. Oml f. o. f 
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as the objection hail been filed by Gajraj as manager 
of tbe joint family. 

Varioo8 grounds have been urged in the memo¬ 
randum of appeal presented to this Court. Among 
them it baB been urged that the attachment of tbe 
mortgagee rights was illegal and unenforceable, 
that no prohibitory order having been sent to-Gaj. 
raj, bis rights remained unaflected, and that Moti 
Lai, in spite of the order dismissing his father s 
objection for default, was competent to give a valid 
discharge of the mortgage debt and lastly the ap¬ 
pellant having obtained possession over the mort¬ 
gaged property by redemption was entitled to a 
decree for declaration. I am of opinion that this 
appeal should succeed. A reference to the objection. 
Ex. 12, filed by Mathura Singh under O. 21, R.58, 
Civil P. C., will show that he prayed for tbe release 
of tbe property from attachment and tbe quashing 
of the sale proceedings on two substantial grounds, 
namely, that the property in question was not 
liable to attachment and sale, as it had beeD re¬ 
deemed by tbe objector and further that tbe property 
did not belong to Cbaudbri, the judgment-debtor, 
whose property alone tbe decree-holder was entitled 
to soli. In the plaint tbe same allegations are sub¬ 
stantially reiterated and tbe cause of action alleged 
therein ia the date of the dismissal of the objection 
on 23rd May 1936. It is clearly stated in the plaint 
that tho mortgagee rights did not belong to tbe 
judgment-debtor Cbaudbri, but they had vested by 
virtue of the partition in Gajraj and subsequently in 
hie son Moti Lai. It was al90 alleged that Mathura 
BiDgh had redeemed the property from Moti Lai on 
26th December 1935 and had also redeemed the re¬ 
maining half portion from the other mortgagee 
Shankar and was in possession of the entire pro¬ 
perty. The relief claimed is for a declaration that 
Chaudhri, defendant 2, had lost tbe mortgagee 
rights from 23rd December 1931, and the decree- 
holder was not entitled to put those mortgagee 
rights to sale in execution of a decree against 
Cbaudbri and a further declaration was sought that 
the sale proceedings were ineffective, illegal and 
unenforceable against tho plaintiff’s rights and they 
could not affect tho rights of the plaintiff. 

It seems to me clear upon a plain interpretation 
of tho allegations in the plaint read with the relief 
sought by tho plaintiff that the suit complies with 
the requirements of O. 21, R. 63, Civil P. C. That 
the plaintiff is also seeking to establish his title to 
the property in dispute by reason of redemption fol¬ 
lows clearly from tho averment in tbe plaint and 
tho reliof sought. Tho substantial question arising 
for determination thereforo is whether tbe plaintifl 
is entitled to a decree for declaration on the ground 
that a valid redemption has taken place. 1 am of 
opinion thAt he is. Thero is no doubt that the mort¬ 
gagee rights which originally existed in favour of 
Chaudhri, defendant 2, were lost by the partition 
on 23rd December 1931, and the 6ame had vested 
in his brother Gajraj. The title of Gajraj to the 
mortgagee rights under the law was complete, and 
at the time when the decree-holder attaohed the 
property in 1933 treating it as the mortgagee rights 
of his judgment-debtor Chaudhri, there was no sub¬ 
sisting title in the latter under the law, and conse¬ 
quently tho attachment was illegal. It is true that 
no suit was brought by Gajraj, as required by 0.21, 
B. 63, Civil P. 0., after the dismissal of his objec¬ 
tion for default. The legal effect of his omission to 
file a suit is to extinguish not only his remedy but 
the remedy of his son Moti Lai, as Gajraj must be 
held to have represented the joint family consisting 
of himself and his son Moti Lai in the objection 


however cannot" afiect"tbe rights of the plaintifl- 
successor of the mortgagor to pay of! the mortgage 
debt and to redeem the property from the hands of 
Moti Lai. Tbe order passed between Gajraj on tbe 
one bund and Gajodhar Prasad decree-holder on 
the other may be conclusive as between the parties 
thereto and their representatives, but it cannot bo 
held to be conclusive against tbe plaintifl, a third 
party, and cannot prejudicially affect his right to 
redeem tbe property. The plaintiff is not a repre¬ 
sentative or successor of Gajraj and cannot be held 
bound by bis default. Furthermore the order passed 
against Gajraj is conclusive in so far as it extin¬ 
guishes the remedy which was open to him under 
O. 21, R. 63, Civil P. C., to establish his claim, but 
it does not destroy his right or title to tho property 
vested in bim by virtue of the partition and cannot 
bar bim or his son Moti Lai from accepting the 
redemption money from the mortgagor. I am of 
opinion therefore that Moti Lai was perfectly com¬ 
petent to give a valid discharge and release the equity 
of redemption by accepting the redemption money 
from the plaintifl. I hold that there was ft valid 
redemption of the mortgage by the plaintiff, and 
that he was entitled to the relief sought in the 
plaint. I find it difficult to accept the Argument 
that the redemption was invalid on tbe ground that 
it took place during the subsistence of an attach¬ 
ment. The attachment was presumably made under 
O. 21, R. 54, Civil P. C. This seems clear from the 
prohibitory order, Ex. A-l, issued by the Court. 
Rule 54 lays down : 

“Where the property is immovable, the attach¬ 
ment shall be made by an order prohibiting the 
judgment-debtor from transferring or charging the 
property in any way, and all persons from taking 
any benefit from such transfer or charge.” 

The object of the rule in tho words of Mabmood 
J. in 7 All. 702, a is “to give notice to the judgment- 
debtor'* not to alienate bis property and also to tho 
public not to accept any alienation from him. The 
words used in the prohibitory order are directed to 
prevent tho judgment-debtor from transferring or 
encumbering the property by sale, gift, etc. In tbe 
present case the finding of tho lower appellatoCourt 
is that the money was paid to Moti Lai who allow¬ 
ed redemption of the property. The prohibitory 
order wa9 directed against the judgment-debtor 
Choudhari and not against Gajraj or Motilal. Chau- 
dhri has not contravened the terms of the prohibi¬ 
tory order and cannot be said to have transferred 
or charged tho property in dispute in any way. On 
the other hand neither Gajraj nor Moti Lai were 
under any such prohibition, and the provisions of 
R. 54 have no application to the present case. In 
any case Moti Lai has exercised his lawful right in 
allowing the redemption of the property by accept¬ 
ing mouey from the plaintifl, as successor of the 
mortgagor, and no question of transferring or oharg. 
ing the property even by Moti Lai can possibly 
arise. It follows therefore that the subsistence of 
the attachment ngainst Chaudhri cannot have the 
effect of invalidating tho right of redemption ©zer¬ 
oised by the plaintiff. In my view this is sufficient 
to dispose of the appeal and decree tho suit. My 
learned brother seems to express a doubt upon the 
point whether it was open to Moti Lai during the 
continuance of an apparently valid attachment to 
grant a dieoharge. He, however, does not regard 
that question as vital and prefers to dismiss the 

2T(*85) 7 All. 702 : 1885 A. W.N, 179, Gang* Din 
v. Khuahali. 6 
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F > ' a ! n ‘' ff ’ 3 s . u ' t and appeal on the ground that 

date of^h 11 k D the m0Ttaa S ee r 'ghts at the 
R ,° n attachment within the meaning of 

?' „ 5 V tbe . ba8 ! 8 of w hich his objection should 
have been aliowed and on tho basis of which his 

oh LSh m d . er B V 63 on the dismissal of the 
S ‘°. D should have been decreed. I regret I am 

nltio C ° DCUr th ‘ S View - In the firEt P lace th is 
question in my opinion is not vital for the disposal 

?h«t h ?K PP f a ‘.-« n tbe second P ,ace 1 am of opinion 
that the plaintiff or his father as morteaenr at the 


to the Full Bench 
there was 
two learned 


.r ,-as mortgagor at tbe 

° f the attachment bad some interest in or was 
possessed of the property attached. The mortga-or 

r m tt r\ dre A hat f be mort 8 a B e e rights had passed 
I - ™ Chaud hri, the original mortgagee, to Gajraj by 
virtue of the partition, and that the attachment by 
the decree.holder of the mortgagee rights in tbe 
hands of Gajraj was clearly illegal. The plaintiff in 
J order to redeem the property had to pay the money 
to Gajraj or to Moti <Lal, his successor in-interest 
and as these mortgagee rights were sought to be 
wrongly sold, it would have been open to him to 
object to the attachment of tbe mortgagee rights, as 
in the case of payment of redemption money to 
Gajraj or Moti Lai, he would have run the risk of 
losing his money. It was to the interest of the mort¬ 
gagor to see that he paid the redemption money to 
the true owner of the mortgagee rights and thus 
protect his interest and to avoid loss by paying to a 
wrong person. The words "some interest** used in 
K. 59 are comprehensive enough to include interest 
however remote it may be. In the present cate it 
cannot be said that the mortgagor bad no interest 
in the mortgagee rights which had been attached. 
I am also of opinion that the second requisite of 
possession under ft. 59 is also satisfied in the pre¬ 
sent case. Gajraj or his son Moti Lai was in posses¬ 
sion of tbe mortgaged property on the basis of tho 
usufructuary mortgage. Although the mortgagee 
was in actual possession of the property, his posses¬ 
sion must be deemed to be not only on his own 
behalf but also on behalf of the mortgagor. In other 
words the mortgagor was in constructive possession 
of the mortgaged property. The interest of the 
usufructuary mortgagee is not a mere intangible in¬ 
corporeal interest, but it extends to the right of 
possession of the property mortgaged by virtue of 
the usufructuary mortgage. To that extent therefore 
the plaintiff or his predecessor-in-interest must be 
held to have been possessed of the property attach¬ 
ed. It has been held in 61 I. C. 922.3 that “apart 
from the provisions of ft. 59 the Code is not exhaus¬ 
tive and that tbe Court has ample power to release 
the property from illegal attachment and to see that, 
upon an illegal attachment, no further proceedings 
in execution take place." 

I am therefore clear in my mind that the plain¬ 
tiff or his father as mortgagor could have objected 
to the attachment even before redeeming the pro¬ 
perty, because he had an interest in or was possessed 
of the property attached within the meaning of 
ftule 69 and also because he could have moved the 
Court to withdraw the illegal attachment, as his 
rights were prejudicially affected by it. For the 
foregoing reasons I allow the appeal and decree the 
plaintiff’s suit with costs throughout. 

ORDER OF REFERENCE TO FDLL BENCH 

Order. — As we are not in agreement as to the 
order to be paseed in this app eal we refer the whole 

3. (’21) 8 A. I. R. 1921 Pat. 409 : 61 I. C. 922 : 2 
P. L. T. 210, Harnandan Marwari v. Pran Nath 
ftoy. 
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This case has been referred to tb. 

!“?" S - 13 (“) <*>)• Oudh Courts Act, as 
a difference of opinion between the two learned 

ml^he f L< ; BeDCh Wh ‘ Ch Wd ,hB 6ecoad *T 

Kw? One R .5"“* ^ *® lhiS IUi 8 ation ” 
lollows. One Baldeo executed a deed of usufructuary 

r f ° f , 45 bi « bas and ° dd ol land on 
onn-;„ «k b ? 190 t favour of Cb «udhri and his 
e ?Ji b k n H? r .', DeedB of further charge were also 
executed by Baldeo in favour of the tame persons 
on 5th July 1912, 14th March 1913 and 4th Nov- 

ru At the tlme thcso deeds were executed 

Gnaudhri, defendant 2, his brothers Bam Charan 
defendant 3 and Gajraj and the latter’s son Moti 
" al defendant 4 were members of a joint Hindu 
family. There was a partition in the family and a 
deed of partition was executed on 23rd December 
1931 under which all the mortgagee rights were al- 
Jotted to Gajraj. Gajodhar Prasad defendant I ob- 
tained a simple money decree against Chaudhri on 
2'2nd August 1932 and got the mortgagee rights of 
Chaudhri attached in execution of his decree. Gaj¬ 
raj filed an objection to the attachment on 17th 
May 1933 but it was dismissed for default on 22nd 
July 1933. On 26th December 1935 Mathura SiDgh 
eon of Baldeo Singh redeemed the mortgages by 
paying Shankar and Moti Lai. He also obtained 
possession over the property. Mathura Singh then 
preferred an objection under O. 21, ft. 68 on 27th 
January 1936 that the mortgagee rights no longer 
existed and he was the owner of tho property. This 
objection was dismissed for default on 23rd May 
1936. Mathura Singh then died and his son Sheo¬ 
raj brought a suit on 25th May 1937 in which he 
claimed the following reliefs: 




. . that a declaratory decree bo passed to the 
effect that Chaudhri Singh defendant 2 has no 
mortgagee rights in the property mentioned in 
para. 1 since 23rd December 1931 nor can defen¬ 
dant 1 in his decree standing against Chaudhri 
Singh put to sale, the half mortgagee rights in tho 
deeds mentioned in para. 1 hereof. The sale proceed¬ 
ings against the rights of this plaintiff are quite in¬ 
effective, illegal and unenforceable and they cannot 
affect the rights of this plaintiff.** 

This suit if treated to be one under 0. 21, ft. 63 
was within time as 23rd and 24th May were holi¬ 
days. It was dismissed by the first Court and tho 
first appellate Court. The second appeal came on for 
hearing before a Bench consisting of Bennett and 
Ghulam Hasan JJ. Bennett J. was of opinion that 
the suit was a continuation of the objection under 
O. 21, ft. 58 and as tho plaintiff bad no interest in 
the attached property at the date of the attachment 
the suit was not maintainable. He was of opinion 
that the question whether there had been a valid 
redemption was not of vital importance in the case. 
The other learned Judge was of opinion that the 
substantial question in the case was whether the 
plaintiff was entitled to a decree for a declaration 
on the ground that a valid redemption had taken 
place. He was further of opinion that a valid re¬ 
demption had taken plaoe and so tho plaintiff should 
succeed and also that the question whether the 
plaintiff had such an interest in the property 
attached as to entitle him to make a claim 
O. 21, ft. 58 was Dot of vital importance and that 
he had such an interest as to entitle him to make 
the objection. In the opinion of Bennett J - 
appeal ought to have been dismissed 
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.... ,_mftkA therein a declaration that he is so 


Hasan J. was of opinion that the appeal ought to 
- have been allowed and the suit decreed with costa. 
Order 21, R. 58, Civil P. C., provides : 

“Where aoyclaim is preferred to or any objection 
is made to the attachment of, any property attached 
in execution of a decree on the ground that such 
property is not liable to such attachment, the Court 
shall proceed to investigate the claim or objection 
with the like power as regards the examination oi 
the claimant or objector and in all other respects, 
as if ho wa9 a party to the suit.” 

Then follows Rule 59 which provides: 

“Tho claimant or objector must adduce evidence 
to show that at the date of attachment he had some 
interest in or was possessed of the property at- 

Bennctt J. was of opinion that plaintiff's father 
Mathura Singh had no interest in, nor wa3 he pos- 
b sessed of the property attached and therefore he 
bad no locus standi to prefer a claim and if he had 
no locus standi to prefer a claim be could not bring 
this suit. We are of opinion that if Mathura Singh 
could not prefer a claim under 0. 21, R. 58 there 
was no bar to the plaintiff bringing a suit under 
S. 42, Specifio Relief Act. It was observed by their 
Lordships of the Privy Council in 40 I. A. 5G 4 that 
the procedure laid down in S. 278 (corresponding 
to 0. 21, R. 58 and the succeeding sections) is per¬ 
missive. If a plaintiff does not choose to make an 
objection under 0. 21, R. 59 there is nothing to 
prevent him from bringing a suit under S. 42, 
Specific Relief Act. It has been argued on behalf of 
the respondent that the plaintiff's father chose to 
make an objection under 0.21, R.58 and the plain¬ 
tiff has stated in his plaint that his cause of action 
r accrued on the day of dismissal of the objection 60 
he cannot now turn round and say that the suit i9 
not one under 0. 21, R. 63 and if it is a suit under 
0. 21, R. 63 he most show that he had an interest 
in the property on tho date of attachment. Order 21, 
R. 63 provides : 

“Where a claim or an objection is preferred, the 
party against whom an order is made may institute 
a suit to establish the right which ho claims to tho 
property in dispute, but, subject to the result of such 
suit, if any, the order shall be conclusive." • 

If the plaintiff was entitled to make an objection 
(under O. 21, R. 58 ho can maintain a suit under 

O. 21, R. 63, and it cannot be said that he cannot 
‘ succeed because he had no interest in the property 

at the date of attachment. But if he was not enti¬ 
tled to make an objection under 0.21, R.58 he was 
not bound to bring a suit ander O. 21, R. 63. 
Order 21, R. 63 can apply only whero an objection 
whioh could be made under O. 21, R. 58 is made 
and disallowed. Suppose a judgment-debtor makes 
an objection whioh does not come under 0.21, B. 58 
and it is disallowed is he bound to bring a suit 
under O. 21, R.637 Certainly not. He can seek his 
proper remedy by an objection under S. 47, Civil 

P. C. We are of opinion that the plaintiff's salt is 
maintainable nnder S. 42, Speoifio Belief Act, if it 
is not maintainable nnder O. 21, B. 63. It has been 
argued that the plaintiff cannot get the relief 
claimed under S. 42, Specifio Relief Act. Section 42 
provides : 

“Any person entitled to any legal character or 
any right os to property may institute a suit against 
^ny person denying, or interested to deny his title 
to such character or right, and the Court may in its 


4. ('18) 40 Cal. 698 : 18 I.C. 949 : 40 I. A. 66 : 17 
O.L.J. 478 : 17 C. W. N. 541 (P.O.), Kanhaya Lai 
v. National Bank of India Ltd. 


discretion make therein a declaration - £ 6 

entitled and the plaintifi need not in suoh suit abk 

for any further relief." . . ~ 

It is argued that the relief claimedl must, be affir¬ 
mative. Reliance is placed on 63 I. C. 38.* In thatj 
case the plaintiff was not asking for any declaration, 
as to any existing property and his whole suit was^a 
sait for a declaration that he would be entitled to 
contribution from the defendants if and when the 
occasion arose. That case is quite distinguishable 
from the present one. Here the plaintiff asserts 
that he is the full proprietor of the property and 
Chaudhri has no mortgagee rights in it which can 
be sold in execution of defendant l‘s decree. Thej 
only cloud on his title to the property is defendant 1 a, 
right to attach the mortgagee rights and he can] 
have a declaration to have that cloud removed. 
Illustration (a) to S. 42, Specifio Relief Act, makes 
it quite clear that a suit can be brought for a decla- / 
ration that the defendant has not got a particular 
right. The illustration is: 

“A is lawfully in possession of certain lands. The 
inhabitants of a neighbouring village claim right of 
way across the land. A may sue for a declaration 
that they are not entitled to the right so claimed." 

Illustration (f) shows that a suit can bo brought 
by a reversioner for a declaration that an adoption 
by a widow is invalid. We are of opinion that the 
suit is maintainable under S. 42, Specific Relief 
Act. The next point which wo propose to consider 
is whether there has been a valid redemption. If 
there has been a valid redemption, the plaintiff is 
the full owner of the property and tho defondant 
has no right to get any mortgagee rights sold. It is 
clear that Gajraj became full owner of the mort¬ 
gagee rights in 1931 when Gajodhar Prasad dofen- g 
dant 1 had not even obtained his decree. It is 
proved that the plaintiff's father redeemed the 
property from Gajraj's son Moti Lai in 1935. It 
has to be seen whether the plaintiff was under any 
disability to redeem tbe property from Moti Lai. It 
is said that the mortgagee rights were undor attach¬ 
ment at the time of redemption. The attachment 
was made under O. 21, R. 54, Civil P. C., whioh 
runs as follows: 

“Whore property is immovable, tho attachment 
shall be made by an order prohibiting the judgment- 
debtor from transferring or charging the property 
in any way and all persons from taking any benefit 
from suoh transfer or charge." 

Only the judgment-debtor is prohibited under 
this rule from making a transfer. Moti Lai was not 
a judgment-debtor and so tho prohibition did not 
apply to him. The learned counsel for tho respon¬ 
dent haa referred to several cases to show that a 
judgment-debtor cannot deal with tho property by 
making a surrender, entering into a compromise, 
releasing an easement, releasing the property, so as 
to affect the right of the attaohing oreditor but all 
these cases are irrelevant and so we do not think it 
necessary to refer to them because there has been no 
transfer by the judgment-debtor in this case. We 
may, however, refer to A. I. B. 1927 Mad. 1147.® 
In that o&so tho effect of the attachment was to 
prevent tho debtor paying tbe oreditor and the ore¬ 
ditor reoeiving from the debtor any money and it 
was held that the creditor had no right by any aot 
of bis to defeat the attachment by putting the pro¬ 
perty out of the reach of the attaohing oreditor 

5. (*22) 9 A.I.R. 1922 Pat. 892 : 63 1.0. 38 : 1 Pat. 

1 : 3 P. L. T. 798, Rafiq-ud-Din v. Asghar Ali. 

1 6. ('27) 14 A L I. R. 1927 Mad. 1147 : 105 1.0. 246, 
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which right he bad not before the attachment. This 
case is distinguishable because in the present case 
the prohibitory order was issued to the judgment- 
debtor Chaudhri only and not to Gajraj. It is said 
that the attaching creditor acquires a right to 
have the property attached kept in custodxa legts 
for the satisfaction of his debt and reliance 
placed on 30 Mad. 413.7 In that case the 
ijient was of certain crops and some persons pre¬ 
ferred an objection to it but it was disallowed. The 
objectors then removed the attached crop and the 
decree-holder brought a suit for damages. It was 
held that the attaching creditor had a cause of 
action. This case does not help the respondent. 

It has to be seen what is the effect of the dis¬ 
missal of the objection preferred by Gajraj. If the 
objection did not lie under O. 21, R. 58 it had no 
effect. An order pssed under O. 21, R. 60 can be 
conclusive only if it can be legally made under 
0. 21, R. 58. If any objection did lie under 0. 21, 

|R. 58, its effect was only that a decree-holder had 
a right to attach the mortgagee rights and the 
judgment-debtor Chaudhri or the objector Gajraj 
could not object to it. Tho effect of the order could 
not be to transfer the mortgagee rights from Chau¬ 
dhri to Gajraj so far as the mortgagor was con¬ 
cerned because he was no party to the objection. An 
attachment only prevents an alienation of the pro¬ 
perty by the judgment-debtor but it does not vest 
tho property in anybody. We are of opinion that by 
reason of the attachment Mathura Singh was not 
precluded from paying the mortgage money to Moti 
Lai who was the rightful mortgagee. Moti Lai could 
not refuse to take the money because bis mortgagee 
rights had not been extinguished against Mathura 
Singh. It has been argued that as no suit was 
brought on behalf of Gajraj to set aside the order 
dismissing bis objection, his rights were extingui¬ 
shed. Limitation bars the remedy only but it does 
not extinguish rights except in cases covered by 
S. 28, Limitation Act. That section is applicable 
only to suits for possession of any property. The 
present suit is not for possession of any property 
and Gajraj could not bring a suit for possession 
because he was already in possession of the property. 

The learned counsel for the respondent has relied 
on several cases in support of his contention that 
the principle of S. 28 applies even to other cases. 

These cases are A. I. R. 1934 Nag. 61, 8 A.I.R. 1935 
Lah. 787® and 11 Tat. 701.1® i n a ll these cases a 
period of limitation was prescribed for possession 
of the property by local laws but there was no pro¬ 
vision corresponding to S. 28 in them and it 
held that tho principle of S. 28, Limitation 
could apply. What was decided was that if a plain¬ 
tiff does not bring a suit even within the period of 
limitation prescribed for suits for possession by a 
local law, bis right is extinguished. In this case 
the plaintiff could not bring a suit for possepion 
and so these cases do not apply. We are o( °P l ° , ® n 
that Gajraj's right was not extinguished and he 
had a right to give a valid discharge to the mort¬ 
gagor^_ 

7. (’07) 30 Mad. 413 : 17 M. L. J. 334 : 2 M.L.T. 

365, Sankaralinga Reddi v. Kand ,^“ l ^® van - 

8. (’34) 21 A.I.R. 1934 Nag. 61 : 148 I. C. 733 : 

N.L.R. 208, Sujatkban v. Nazaf All. 

9. (’35) 22 A. I. R. *935 Lah - 7 ® 7 D : 1 w Q(JO 
1000 : I. L. R. (1937) Lah. 517 : 39 P. L. It. 982, 

Kartar Singh v. Kharkha. - r 

10. ('83) 20 A.I.R. 1933 Pat. 6 : 141 L C. 157 . 11 
Pat. 701 : 14 P. L. T. 509, Chaturbbuj Singh v. 

Sarada Charan Guha. 
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. . . , . ,— -rights which he had 

obtained in the mortgaged property. Under 8. 92, 

1. P. Act when a person other than the mortgagor 
redeems the mortgaged property he acquires the 
rights of the mortgagee. So it is clear that a mort¬ 
gagor does not acqoire the rights of the mortgagee 
when he himself redeems the mortgage. Reliance is 
placed on Ss. 60 and 83. T. P. Act and O. 34. R. 7 
Civil P. C. They provide that after redemption the 
mortgagee if he is in possession of the property 
shall deliver possession thereof to the mortgagor and 
at the request of the mortgagor either retransfer the / 
mortgaged property to him or to such person as he 
may direct. What the mortgagee retransfers to the 
mortgagor after redemption is the property itself 
and not the mortgagee rights only. The mortgagee 
rights are extinguished as soon as the money is paid 
and so the mortgagee cannot transfer them. The 
relation between mortgagor and the mortgagee is, 
so far as this point is concerned, similar to that 
between a lessor and a lessee. It was held in 44 Mad. 
514“ that a surrender by a lessee does not operate 
as an assignment of the rights of the lessee in 
favour of the lessor but determines the tenancy bo 
as to let in the lessor's rights. In that case a lease 
was granted by the zemindar to recover some dues, 
for 20 years. There was litigation between the 
lessee and a third person and it was held that the 
lessee was not entitled to recover those dues. The g 
lessee then surrendered the lease in favour of the 
lessor and a suit was brought by the zemindar 
against those persons to recover the dues. It was 
held that the decision between the lessee and the 
third person did not bind the lessor oven for the 
period covered by the lease. The principle laid down 
in this case is applicable to the present one. 

We are of opinion that the plaintiff cannot be 
called a representative of Gajraj and the decision in 
the objection case does not bind the plaintiff. The 
mortgagee derives his title from the mortgagor but 
it has been held by this Court in 5 0. L. J. 121“ 
that a decision obtained against a mortgagee is not 
binding on the mortgagor. The plaintifl appellant 
is not, in our opinion, bound in any way by the 
decision in the objection preferred by Gajraj. The 
right of the mortgagee to take the mortgage money 
was not extinguished in any way and therefore « 
Mathura Singh validly redeemed the mortgage from 
Moti. No mortgagee rights are in existence now 
which can be 6old in execution of the decree held by 
defendant 1. We are therefore of opinion that the 
view taken by Ghulam Hasan J. is correct. We 
therefore allow this appeal and order that a declara¬ 
tory decree be passed that Chaudhri defendant 2 k:»a 
no mortgagee rights in the property which defen¬ 
dant 1 can put to sale in execution of his decree. 

Wo do not think it necessary to grant the relict 
that the 6ale proceedings arc ineffective, illegal ain 
unenforceable because no sale has taken place, i i.e 
plaintiff-appellant will get his costs throughout. 

G.N./R.K. Appeal allowed. 


ooo' 11- (’21) 8 A.I.R. 1921 Mad. 306 : ® 3 Jf 


Mad. 514 : 41 M. L. J. 238, Rajarajoswara 


ifrisi ^TlT m8 W 0“dh 176 : 45 I. C. 849 : 5- 
O.L.J. 121, Khunnu Singh v. Mt. Abbas Bandi Bioi. 
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Agarwal J. 

Bam Nath Dave — Applicant 

v. 

Emperor. 

Criminal Revn. Applo. No. 78 of 1942, Decided 
on 22nd Jnly 1942, again 6 t order of Sess. Judge, 
Lucknow, D/- 28th May 1942. 

(a) Criminal P. C. (1898), S. 439 -Finding of 
fact—High Court will interfere in revision only 
in exceptional cases — Exceptional cases indi¬ 
cated. 

The High Court does not interfere with findings 
of fact except in exceptional cases euch as where 
the lower Courts have approached the case from a 
wrong point of view and the evidence produced, his 
not received due consideration ; where there is some 
additional evidence before the High Court which 
was not before the Courts below and that additional 
evidence is euch that it could not be considered 
separately by itself ; where the lower Courts have 
not taken into consideration the fact that the evi¬ 
dence of spies requires special scrutiny : where the 
lower Courts have relied on inadmissible evidence ; 
where the defence evidence has not been considered 
at all by the Sessions Judge; where the findings of 
fact are not based on evidence on the record and are 
proved to be wrong from the record itself; where the 
judgment of the lower Courts is palpably wrong ; 
where there has been a miscarriage of justice or 
where the case appears to bo doubtful against tho 
accused and the bonefit of doubt has not been given: 
Case law reviewed. (P 475 e,g] 

Cr. P. C— 

C41) Chitaley, S. 439 N. 1. 

(•41) Mitra, Page 1421 N. 1203. 


(b) Principal and Agent — Secretary of Bank 
purchasing Government Promissory Note on 
behalf of Bank — Whether cheques issued by 
Secretary on Bank for purchase money were 
signed by him personally or on behalf of Bank 
is immaterial. 

When it is proved that the purchase of certain 
Government promissory note was mode on behalf of 
the bank by its Secretary, it is immaterial whether 
the cheques issued to the vendor on the bank by the 
Secretary in lieu of purchase money wore signed by 
him personally or on behalf of the bank. [P 476/] 

(c) Evidence Act (1872), S. 43 — Remark in 
judgment in previous case against accused is 
inadmissible in subsequent'case. 

A remark in tho judgment in a previous case 
against the accused is inadmissible in a subsequent 
caso against him. [p 476 ^] 

(d) Penal Code (1860), Ss. 420, 409 and 405- 

Accused secretary of Lucknow Bank holding 
power of attorney on its behalf—Accused going 
to Calcutta in 1935 and purchasing Government 
Promissory Notes of face value of Rs. 10,000 
and Rs. 8000 on 1st and 2nd May 1935 from S 
and giving cheques for price thereof on Lucknow 
Bank—Cheques dishonoured by Lucknow Bank 
as not signed by drawer in his official capacity 
“7 Accused selling Government Promissory 
Notes oi face value of Rs. 8000 to N on 2nd 
May 1935 for Rs. 7500—On same day N giv¬ 
ing cheque to accused for Rs. 6500 on Central 
Bank of India which was cashed by accused_ 


On 3rd May 1935 N paying Rs. 1000 to ac¬ 
cused but taking cheque from him on Lucknow 
Bank for that amount — N sending cheque 
to Imperial Bank of India—Cheque presented 
to Lucknow Bank but dishonoured on 23rd 
May 1935 as payment stopped by drawer— 
Accused convicted under S. 420 at Calcutta— 
Subsequently in 1938 accused discovered not to 
have credited to Bank full amount of price 
realised by him from N and convicted under 
S. 409 — Offences under Ss. 420 and 409 held 
distinct — Lucknow Court’s jurisdiction held 
could not be questioned by reason of S. 531, 
Criminal P. C. — Accused held rightly con¬ 
victed under S. 409. 

The accused who was the secretary of the bank at 
Lucknow and held a power of attorney on its behalf 
was after tho death of tho Director on 7th April 
1935 in charge of the aflairs of the bank. The 
accused went to Calcutta and purchased on 1st May 
1935 a Government Promissory Note of the face 
value of Rs. 10,000 for Rs. 9442-11-9 from S and 
on 2nd May 1935 he purchased three other Gov¬ 
ernment Promissory Notes of tho face value of 
Rs. 8000 from S for Rs. 7533-1-3. He issued two 
cheques for these two amounts on the Lucknow 
Bank and handed them over to S. These cheques 
were dishonoured by the Lucknow Bank on the 
ground that the drawer’s signatures were incomplete 
and he should have signed in his official capa¬ 
city. On 2nd May 1935 tho acoased 6 old the Gov¬ 
ernment Promissory Notes of the face value of 
Rs. 8000 to N who gave a oheque for Rs. 6500 to 
the accused on the Central Bank of India. The 
cheque was cashed by the accused. On 3rd May 
1935 N paid Rs. 1000 more to the acoueed but took 
a oheque from the accused on the Lucknow Bank 
for that amount. N sent the cheque to tho Imperial 
Bank of India and it was presented to the Lucknow 
Bank and was dishonoured on 23rd May 1935 for 
tho reason that the payment was stopped by the 
drawer. The accused was prosecuted by Sat Calcutta 
and was convicted under S. 420. S also obtained a 
money decree against the Lucknow Bank for tho 
price of the Government Promissory notes sold by 
him. Subsequently, in 1938 it was found that the 
accused had not credited to the Bank the full 
amount of Rs. 7500 realised by him from tho sale 
of the Government Promissory Notes of the face 
value of Rs. 8000 to N and the accused was charged 
with an offence under S. 409 and was convicted at 
Luoknow : 

Held that (1) the accused could not have boon tried 
for the offence under S. 409 in the Calcutta Court 
as that offence was committed when the accused 
received Rs. 7500 from N and failed to send it to 
tho bauk and tho offence under 8 . 420 for which 
the accused was convicted was fraud which ho com¬ 
mitted as soon as he obtained the Government 
Promissory Notes from S ou false representations 
made to him. The offence of embezzlement was 
quite distinot from the offence under S. 420 ; 

rp 4774 f\ 

(2) Section 631, Criminal P. O., was a oomplete 
answer to the argument that tho Luoknow Court 
had no jurisdiction to try the caso under S, 409 
Penal Code ; rp 

(8) the aoouaed was acting on behalf of the bank 
in purchasing tho Government Promissory notea 
under the terms of the power of attorney and there 
as he got the notes he became entrusted 
with them on behalf of the bauk within S 406 
Penal Code. The fact that he falsely stated that he 
had paid the entire amount to the Unk 7h 0w ^ 
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that his retention wa3 dishonest. The accused waa 
therefore rightly convicted under S. 409 : (*36) 23 
A.Lit. 1936 Mad. 353 (F. B.), Disting . [P 477 h\ 

P 478a, b] 

Penal Code— 

( 40) Ratanlal, Page 998 Pts. 6, 7, 8 ; Page 1005 
Pt. 18 ; Page 1022 Note “Director.** 

( 36) Gour, Page 1358 Pt6. 2, 3 ; Page 1386 
Paras 4864, 4865. 

Cr. P. C_ 

C41) Chitaley, S. 531 N. 6 Pt. 1. 

(’ll) Mitra, Page 1750 N. 1401 “Offence in one 
place .... in another.** 

S. S. Chaudhri and Iqbal Narain Masaldan — 

for Applicant. 

NasirUllah Beg , ^ssisfanf Government Advocate 

—- for the Crown. 

ORDER. — This is a criminal revision against 
a judgment of the Sessions Judge of Lucknow dated 
28th May 1942, upholding the conviction of the 
applicant under S. 409, Penal Code, and the sen¬ 
tence of two years’rigorous imprisonment. The facts 
giving rise to this revision briefly stated are : A 
bank known as Dinshaw & Co. Banker Ltd., Luck¬ 
now was started in the year 1929 with Mr. D. C. F. 
Dinshaw as the Director. The applicant was the 
secretary of the bank and held a power of attorney 
Ex. 35 on its behalf. One Balak Ram was the 
accountant of the bank. Mr. Dinshaw died on 7th 
April 1935, and the present applicant was after 
that in charge of the affairs of the bank. There was 
a great rush on the bank after the death of Mr. 
Dinshaw and the applicant went to Calcutta to¬ 
wards the end of April 1935 and was there till 
the first week of May 1935. While at Calcutta 
the applicant purchased on 1st May 1935, a Gov¬ 
ernment Promissory Note of the face value of 
Rs. 10,000 for Rs. 9442-11-9 from Messrs. Stewart 
& Co. and on the next day that is 2nd May 1935, 
he purchased three other Government Promissory 
Notes of the face value of Rs. 8000 from the same 
stock and share brokers, for Rs. 7533-1-3. He 
issued two cheques for these two amounts on the 
Dinshaw Bank and handed them over to Messrs. 
Stewart & Co. These cheques were dishonoured by 
the Dinshaw Bank on the ground that the drawer’s 
signatures wore incomplete and ho should have 
signed in his official capacity. 

The Government Promissory Note for Rs. 10,000 
was sold on behalf of the Dinshaw Bank to the 
Oudh Commercial Bank, Unao. That note is not 
directly in issue in this case. The other Govern¬ 
ment Promissory Notes were, according to the pro¬ 
secution, sold by the applicant Ram Nath Dave for 
Rs. 7500 to N. C. Sanyal on 2nd May 1935 . Sanyai 
gave a cheque for Rs. 6500 to Ram Nath Dave on 
2nd May 1935. It was on the Central Bank of 
India and it was cashed by the applicant, Sany 
kept the remaining price with him as he wan 
the Government Promissory notes to be * 

the Public Debt Office at Calcutta but on 3rd May 
1935, Ram Nath Dave pressed him to pay KupMS 
1000 more and so he paid him that amountoash 

ZrS.tE SS-uTSJSi T JSe 
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prosecuted under Ss. 420/120B, Penal Code, at the , 
instance of Messrs. Stewart & Co. and the Chief C 
Presidency Magistrate, Calcutta, convicted Ram 
Nath Dave the applicant under S.420 and sentenced 
him to two years’ rigorous imprisonment. Balak 
Ram was acquitted. Messrs. Stewart Co. also 
obtained a money decree against the Dinshaw Bank 
for the price of the Government Promissory notes 
sold by them. The judgment of the Chief Presidency 
Magistrate is dated 17th April 1936. Ram Nath 
Dave appealed to the High Court but the appeal 
was dismissed. The bank went into voluntary liqui- 
dation on 12th July 1935, but it was ordered to go 
into liquidation by this Court on 15th October 1935 
and Mr. T. N. Srivastava an advocate of this Court 
was appointed official liquidator. The official liqui¬ 
dator sent a report on 4th September 1938, to the 
Superintendent of Police Lucknow that certain 
amounts appeared to have been embezzled by the / 
present applicant. The police made an inquiry and 
prosecuted the applicant. 

The first date fixed in tho case was 9th March 

1940. The applicant was in custody but was ordered 
to be released on bail on 12th July 1910. The next 
date fixed in the case was 26th July. The accused 
did not appear on that date but an application was 
presented on his behalf that he was suffering from 
tuberculosis and he had gone toBbowali on medical 
advice. The accused did not appear on several dates 
fixed in the case and on 20tb November 1940, an 
application was presented on his behalf that his 
personal attendance be excused. It was also stated 
that the Magistrate before whom the case was pend¬ 
ing bad been transferred and so a do novo trial was 
also claimed. The case then started on 8th January 

1941. There was some difficulty in procuring the <y 
attendance of some of the witnesses and the charge- 
sheet could not be framed before 25th April 1941. 
The prosecution witnesses were further cross-exa¬ 
mined and the case was decided by the Magistrate 
on 13th April 1942. It would thus appear that tho 
accused got tho case adjourned from time to timo 
on account of his illness and then he claimed a do 
novo trial and therefore be is also responsible for 
the long period which the Magistrate took m dispos- 

The charge against tho applicant in this case is 
that he as secretaryof the Dinshaw Bank misappro¬ 
priated the sum of Rs. 1100, the difference between 
Rs. 7500 which he realized by the sale of the Gov¬ 
ernment Promissory Notes of the face value of 

Rs 8000 and Rs. 6400 remitted by him to tho Din- 
ehaw Bank. Before prosecuting tho applicant, the 
Official Liquidator had asked for some explanation 
from the present applicant and his explanations are 
Exs. S and J in this'case. The accused was ex*- 
mined by the Magistrate on 2oth April 1941. He 
admitted that he was secretary of the bankfrom 
the year 1929 upto the date of its voluntary liqa da- 
Ron in July 1935 and also that he was the agent of 
the bank. His plea was that he mortgaged the Gov- 
eminent Promissory Notes of the (ace vaffieo, 
Rs. 8000 for a sum of Rs. 6500 with N. C. Sa y 
and that he deposited more than tofl *00 m ‘he 

Dinshaw Bank out of this money. He furthWBtated 

that out of the amount of Rs. 6500 fo 

received a cheque from Sanyal, ho rece.v^Ra.GaOO 

only from the Central Bank as t accused 

draft of Rs. 200 in Sanyal s Ji 942 that is 

filed a written statement on 3rd January 

b5 K'h.d acquired .he uo.« .1 
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K tbe face value of Rs. 8000 from Messrs. Stewart «fc 
a Co. along with the Government Promissory Note of 
the face value of Re. 10,000 on tbe strength of 
iseuing personal cheques in favour of Stewart & Co., 
that ho got only Rs. 6200 out of the cheque given 
hy N. C. Saoyal aDd out of that amount he sent 
Rs. 6400 which is admitted by the prosecution and 
two amounts more, one of Bs. 950 and aoother of 
Rs. 800 to the Dinshaw Bank. According to this 
statement the accused bad paid to the bank more 
than what be actually realized by tbe transfer of the 
Government Promissory Notes of Rs. 8000. 

Some legal points were taken before the Magis¬ 
trate. One of them was that the accused having been 
convicted by the Calcutta Court under S. 420 could 
not bo again tried for tbe offence under S. 409, 
Penal Code, in Lucknow. Also that tbe Lucknow 
Court had to territorial jurisdiction to try the case. 
^ The learned Magistrate decided both these points 
against the accused. He also held that tho purchase 
of the Government Promissory Notes was made by 
Ram Nath Dave as the servant and attorney of the 
Dinshaw Bank, that tho present applicant got 
Rs. 6500 on account of the cheque issued by Sanyal 
and he received Rs. 1000 more from Sanyal os part 
price of tho sale of the Government Promissory 
Notes of tho face value of Rs. 8000. Out of this 
amount of Rs. 7500 he remitted Rs. 6400 only to 
tho Dinshaw Bank. He accordingly held that he was 
guilty of criminal misappropriation in respect of 
Rs. 1100, Rs. 7500 realized hy him and Rs. 6400 
sent by him to the Dinshaw Bank. The learned Ses¬ 
sions Judge in appeal agreed with the learned 
Magistrate on all tbe points except that he held 
that the applicant realized only Rs. 6200 on account 
4 of the chequo drawn by Sanyal and not Rs. 6500. 
He therefore hold him guilty of tho offence of crimi¬ 
nal misappropriation in respect of R 9 . 800 only. It 
baa thus been held by both the lower Coarts that 
tho applicant purchased Government Promissory 
Notes of the face value of Rs. 8000 on behalf of the 
bank, that Sanyal gave a chequo for Rs. 6500 and 
Rb. 1000 in cash to tho applicant on acoount of 
their price and the applicant paid only Rs. 6400 to 
the bank. According to tho finding of tho Magis- 
trate tho applicant realized Rs. 6500 on account of 
the cheque given by Sanyal but according to tho 
Sessions Judge he realized Rs. 6200 only. These are 
findings of faot which the Chief Court does not 
ordinarily interfere with in revision. 

Tho learned counsel for the applioant has how¬ 
ever rehod on some cases to show that this Court 
r has interfered with findings of fact in some cases. 
The first oaso is 7 O.W.N. 656.1 it was held in that 
case that ordinarily the High Courts do not outer 
into the merits of a criminal case in revision and 
refuse to consider questions of fact but such ques¬ 
tions ought to bo considered wbero the lower Courts 
Lave approaohed the case from a wrong point of 
view and the evidence produced has not received 
due consideration. Another case relied on is 8 
O.W.N. 503. 1 2 In that case it was held that it is not 
usual for the High Court to interfere In revision 
with the decision of tho lower Courts when that 
decision is based upon a consideration of the 
evidence but it would examine the evidence even in 
the exercise of it s original powors if there are reo- 

1. (’30) 17 A.I.R. 1930 Oudh 821 : 126 I. O, 679 : 

31 Or. L. J. 1078 : 6 Luok. 68 : 7 O. W. N. 656, 
Rangi Lai v. Emperor. 

2. (»8l) 18 A. I. R. 1931 Oudh 172: 132 I. C. 284 : 

32 Or. L. J. 860 : 6 Luok. 668 : 8 O. W. N. 503, 

Bhuneahwari Pore bad v. Emperor. 


sons jnstifyiDg it to do so. The circumstances which c 
led the Chief Coart to go into the evidence in that 
case were : (1) There was some additional evidence 
before the Chief Court which was not before tbe ( 
Courts below and that additional evidence was such 
that it could not be considered separately by itself. 

(2) That the lower Courls bad not taken into con¬ 
sideration the fact that the evidence of spies re¬ 
quires special scrutiny: (3) That the lower Courts 
had relied on inadmissible evidence; and (4) The- 
defence evidence had not been considered at all by 
the Sessions Judge. 

Relianco is also placed on 1935 O. W. N. 126. 3 * 
In that case it was held that where a finding of 
fact is not based upon the evidence on the record 
and is proved to be wrong from the record itself, it 
can be challenged even in revision. Tbe learned 
counsel for tbe applicant also relies on 1939 O.W.N. 
265* in which it was held that, where, with refer- / 
once to the first report and other circumstances tho 
case against the accused person is doubtful the bene¬ 
fit of the doubt shall be given to the accused and in 
such cases even the concurrent findings of fact of 
the lower Courts are liable to be set asido in revi¬ 
sion. In 1942 O. W. N. 161 6 it was held that the 
High Court will interfere in exceptional cases in a 
revision against an order of acquittal in cases where 
there has been a miscarriage of justice. It was held 
in A.I.R. 1926 Oudh 557 6 that the High Court does 
not as a rule go into the evidence save in excep¬ 
tional cases as where the judgment of the facts is 
manifestly wrong and grossly and palpably unjust. 
The samo view was taken in A.I.R. 19320udh 113. 7 
In A. I. R. 1934 Oudh 1589 it was held that whore 
the order of a Magistrate is perfectly legal his find¬ 
ings of fact cannot be impunged by any party in g 
revision. 


After considering all these rulings I am of opinion, 
that this Court does not interfere with findings of¬ 
fset except in exceptional cases such as where the' 
lower Courts have approaohed the caso from a 
wrong point of view and tho evidence produced has 
not received due consideration, where the circum¬ 
stances mentioned in 8 0. W. N. 503 2 exist whore 
the findings of fact are not based onevidenco on the. 
record and are proved to bo wrong from the record 
itself, where tbe judgment of the lower Coarts is 
palpably wrong, where there has been a miscarriage 
of justice or where the case appears to be doubtfal 
against the accused and the benefit of doubt has not 
been given. The first point to bo considered 19 whe¬ 
ther the lower Courts' finding that the accused 
acted on behalf of the bank in purchasing the Gov¬ 
ernment Promissory Notes of the face value of Rs. 
8000 is vitiated on acoount of any of the several 
circumstances mentioned by me above. Out of the 
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3. ('85) 22 A.I.R. 1935 Oudh 241 : 154 I. O. 268 : 
88 Cr.L.J. 477 : 1985 O.W.N. 126, Mnnno Lai v. 
Emperor. 

4 . ('39) 26 A.I.R. 1989 Oudh 156 : 180 1 . C. 467 : 
40 Or.L.J. 463 : 1939 O. W. N. 265, Brij Kishore 
v. Emperor. 

5. ('42) 29 A. I. R. 1942 Oudh 318 : 199 I.O. 767 • 
48 Cr.L J. 578 : 1942 O. W. N. 161, H. J. Ranson 
v. Triloki Nath. 

6. (*26) 18 A.I.R. 1926 Oudh 657 : 97 1.0.968 • 27 
Cr. L. J. 1198 : 8 O. W. N. Sup. 178, Mohammad 
Jan v. Emperor. 

7. (*82) 19 A. I. R. 1982 Oadh 118 : 189 1.0 838 • 
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Khtrrram'slngb. ' " ^ 


was 
or 


was handed over by him personally'~o ' « ^ 
by someone. Much has been made of the iM thll 
be did not stick to his statement made in examina- 
tion-in-chief that the letter was handed over to him 
pcrsonajly. He was further cross-examined and then 
stated that his statement in 


he 


examination.in- 
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B n ^ was ^^M^rthem^to'the ££ D °- recollect 88 bow letter Ex. J * 

Sea forT'fiOOo®^- ^oendor/ement on these ^ was by post 

t7a 80 °° j ,s ,d faTOUr of Dinshaw & Co 
N C b sln«l d: * th f * ndoreenie nt <n favour of 
nanbJr? tm if -° °u behalf of the Dins baw A Co. 

N .h n 15 thus Clear ,h8t the applicant 
™ U ?? a ‘ h *? 8 ™ Purported to purchase those notes 
on behalf of the Dinshaw Bank and also purported 
to transfer them to Sanynl on behalf of the bank. 

Ihe endorsement in favour of Sanjal also bears the 
the bank * A question was put to theaccused: 

„ Government Promissory Notes 

^ , H of the face value of Rs. 8000 to 
N. C. Sanjal on behalf of the Dinshaw Bank for a 
sum of Rs. 7500- and the reply was "I did not sell 
to N. L. Sanjal but I mortgaged them with him for 
the bank for a sum of Rs. 6500.- It was not denied 
that the sale was on behalf of the bank. There is a 
letter Lx. S written by the applicant when he was 
in the Presidency Jail at Calcutta to the Official 
Receiver. The relevant portion of this letter is : 

'W ith reference to your inquiry re-di6posal of 
securities of Rs. 8000 received from Stewart A Co. 
in lieu of cheque for Rs. 7533-1-3 (what I read as‘for 


Rs.* the learned counsel for the applicant reads as 
*P.A.*) I beg to inform you that the securities in 
question were mortgaged to Mr. Sanyal against an 
advance of Rs. 6000 odd. Later on the bank wrote 
to Mr. Sanyal to sell the securities and to deposit 
the balance with the Punjab National Bank, Cal- 
cutta in the account of Dinshaw A Co. with them 
after deducting the amount of the advance as well as 
the amount of the cheque which he had cashed for 
me.” 

This letter shows that the bank dealt with the 
securities of Rs. 8000 without any objection by the 
applicant. There is another letter Ex. J which goes 
to show that the purchase was on behalf of the bank. 
The applicant writes in that letter: 

"With regard to the notes of Rs. 8000 I mort¬ 
gaged it to one Mr. N. C. Sanyal and sent to the 
bank a sum of Ra. 0400 on two different dates. The 
full market value on the date of the mortgage was 
Rs. 7533-1-3. A sum of Rs. 1133-1 3 is therefore 
payable to the bank which is with Mr. N. C. Sanyal 
and has not been realized by me.” 

This letter also goes to show that the purchase 
of the securities of Rupees 8000 was on behalf of 
the bank. If the purchase was not on behalf of the 
bank why should the applicant have sent the money 
to it ? It has been argued that Ex. J was not writ¬ 
ten voluntarily by the applicant but the liquidator 
made him write it. This point is dealt with by the 
learned Magistrate in his judgment and he was of 
opinion that there was not the slightest ground to 
accept that argument. When examined on 25th 
April 1941, a question was put to the applicant. 
“Did you submit tbis Ex. J to the official liquida¬ 
tor and does it bear your signature ?” The reply 
was “Yes.** Nothing was then said about its not 
being voluntary. It appears that some questions 
were no doubt put to Mr. T. N. Srivastava on this 
point when he was in the witness box but it was 
clearly an afterthought. The cross-examination of 
Mr. Srivastava does not bear out the contention of 

the applicant. Ho stated in examination-in-cbief 
that he inquired from Ram Nath Dave about Bs. 
1133-1-3 and then be gave him his explanation 
Ex. J and he handed it over to him personally. 
The examination-in chief was on 8th January 1941 
and when he was cross-examined on 8th May 
he stated that it was absolutely false, that letter 
Ex. J was dictated by him to Ram Nath Dave and 


chief that the letter was handed over to him per¬ 
sonally was correct. It is said that he stated that 
he did not recollect the talk, if any,after which the 
letter was handed over to him. I am asked to con- 
elude that the talk must have been to persuade the 
applicant to write the letter. I cannot accept this 
argument and therefore hold that letter Ex. J was 
written voluntarily by the applicant. 

The mere fact that the applicant signed cheques 
for the sale price of those notes of Rs. 8000 in his 
personal capacity and not on behalf of the bank / 
does not show that the purchase was by the appli. 
cant in his personal capacity. He may have signed 
the cheques in his personal capacity in order to 
defraud Messrs. Stewart A Co., or ho may have had 
some other ulterior motive but when it is proved 
that the purchase was made on behalf of the bank 
it is immaterial whether the cheques were signed 
by the applicant personally or on behalf of the 
bank. Reliance is placed on a remark in the judg¬ 
ment of the Calcutta High Court referred to above 
that there was no real evidence that the accused 
(the present applicant) was acting on behalf of the 
bank and there is certain evidence to show that ho 
was using the money for his own purposes. This 
remark of the Calcutta High Court cannot be taken 
in evidence in this case. The prosecution in that 
case may not have thought it necessary to produce g 
evidence to show that the applicant was acting on 
behalf of the bank. I not only see no reason to 
disturb the finding of fact of the two lower Courts 
on tbis point for any of the reasons for which a 
finding of fact can be disturbed in revision, but 
quite agree with that finding. Even if this were a 
case of appeal, I would not have interfered with 
that finding. 

The next point is as to how much money was 
received by the applicant by the transfer of the 
securities of Rs. 8000 to Sanyal. Sanyal was exa¬ 
mined os a prosecution witness and he stated that 
ho had purchased these securities of the value of 
Rs. 8000 for Rs. 7500. that he gave a cheque for 
Rs. 6500 aud next day Rs. 1000 in cash. Both the 
Courts below have believed Sanyal. It is argued 
that the learned Judge has not considered the 
letters Exs. D-17. D-1S and D-19 and therefore I * 
should go into this finding and see whether it is 
correct. The trial Court has discussed these docu¬ 
ments and was of opinion that they showed that 
the transaction between Sanyal and the accused 
was not an outright sale in the first instance but it 
became so later on. The point whether the trans¬ 
action was a mortgage or sale is not material in my 
opinion. The real point is as to how much money 
was received by the applicant from Sanyal. It i3 
admitted that the applicant received Rs. 6o00 and 
Rupees 1000. It is argued that the applicant had 
received Rs. 1000 on his personal security and bad 
given a cheque for that amount and it had nothing 

to do with the transaction of the P r ° m ‘^ 

The evidence of Sanjal proves that ^ bad advanced 
11s. 1000 as part consideration of the 88 * 8 8 “ d 
was not an independent transaction lt ^' ance18 
placed on the statement of Sanjal that Bam Nath 
had issued a cheque for Rs. 1000 in h a »d>v.du>l 
capacitj. This does not help the applicant. It is 
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not to be seen in what capacity ho signed the cheque 
** hut in wbat capacity he received Rs. 1000 from 
Sanyal. I see no reason to differ from tho finding of 
fact that the applicant raised Ra. 7500 by transfer 
of Government Promissory Notes of the value of 
Its. 0000 . 

The last point of fact is as to how much money 
the applicant sent to the bank. His case now is 
that he sent Rs. 800 and Its. 950, more than the 
sum of Rs. 0400 admitted to have been paid, that is 
he paid Rs. 6400 plus Ks. 1750, total Rs. 8150 
whereas he ought to have paid Rs. 7200 only. The 
accused in his explanation Ex. J stated that he had 
remitted Rs. 6400 to the bank and the remaining 
amount was with Sanyal. He did not state there 
that he bad sent the whole amount to the hank. In 
his statement dated 25th April 1941 he stated that 
he had deposited more than Rs. 6400 in the bank 
6 but ho did not recollect the correct figure. There 
too be did not take tho de6uite cose that he had 
paid Rs. 800 and Rs. 950. It is argued that the ap¬ 
plicant was not given papers, which he wanted, by 
the bank and, therefore, he was not in a position to 
slate matters in detail. The case had been pending 
for a long time when this statement was made and 
Ido not believe that he bad no access to the papers. 
It so appears that he had at random picked out two 
items which were in the cash book and slated that 
ho had remitted them. It is said that he sent Ra. 800 
from Calcutta through one HarNarain. He produced 
Har Nankin but both the lower Courts have dis¬ 
believed him. It is further said that he sent Rs. 950 
from Calcutta telegraphic transfer. This story has 
also been disbelieved by the lower Courts. There is 
nothing in tho cash book of the bank to show that 
the monoy was received from the applicant. 
c It i9 said that the Courts below approached the 
case from a wrong point of view and it was for the 
prosecution to establish that the entire sum of 
Ra. 7200 had not been received. Tho learned trial 
Court has considered this point also. I think the 
letter Ex. J is sufficient evidence to show that the 
applicant did not send to the bank more than 
Rs. 6400. It cannot be said that tho Courts below 
have approached this point from a wrong point of 
view and wrongly put tho onus on the defence to 
establish that he had paid Rs. 800 and Rs. 950. Tho 
onus in this caso was shifted from tho prosecution 
to tho applicant. The learned counsel for tho appli¬ 
cant argued the case as if it were an appeal and took 
me through practically the entire evidence in order 
to show that the lower Courts had not approached 
the case from a correot point of view, did not appro- 
oiate the evidence and had overlooked some of the 
evidence, and that the judgment was perfectly wrong 
but I do not find any suoh thing and my own inde¬ 
pendent opinion is that the findings of fact orrived 
at by both the lower Courts are quite correot. Now 
I proceed to take up tho legal points raisod by the 
applicant. Tho first point is that the conviotion of 
the applicant by the Caloutta Court under S. 420 
bars tho present trial. Section 403, Criminal P. C. 
provides : ' 

“A person who has once been tried by a Court 
of competent jurisdiction for an offence and con- 
vioted or acquitted of such offence shall, while 
such conviction or acquittal remains in force, not 
be liable to be tried again for the same offence, nor 
on the same factB for any other offence for whioh a 
different charge from the one made against him 
might have been made under S. 236, or for whioh 
be might have been convicted under S. 237.” 

Section 236 provides : 

"If a single act or series of aots is of suoh a nature 


that it is doubtful which of several offences the facta 
which can be proved will constitute, the acoused 
may be charged with having committed all or any 
of such offences. . . 

Section 237 provides : 

“If, in the case mentioned in S. 236, the accused 
is charged with one offence and it appears in evi¬ 
dence that he committed a different offence for 
which he might have been charged under the provi¬ 
sions of that section, he may be convicted of the 
offence which he is shown to have committed 
although be was not charged with it.'* 

The point to be considered is whether thoaccused 
could have been tried for the offence under S. 409 
in the Calcutta Court. This offence was committed 
when the applicant received Rs. 7500 from Sanyal 
and failed to send it to the bank hut the offence 
under S. 420 for which the applicant was convicted 
was fraud which he committed as soon as he obtain¬ 
ed the Government Promissory Notes from Messrs. 
Stewart & Co. on false representations made to 
them. This offence of embezzlement was quite dis¬ 
tinct from the offence under S. 420 and lam clearly 
of opinion that the applicant could not be tried in 
the former trial for the offence under S. 409. Tbel 
next point taken is that the Lucknow Court had no 
jurisdiction to try the case. 1 need not decide this 
point because in my opinion S. 531 is a complete 
answer to this argument. It provides : 

“No finding, sentence or order of any criminal 
Court shall be set aside merely on tho ground that 
the inquiry, trial or other proceeding in the course 
of which it was arrived at or passed, took place in a 
wrong sessions division distriot, sub-division, or 
other local area, unless it appears that such error 
has in face occasioned a failure of justice.'* 

1 invited the attention of the learned counsel for 
tho applicant to this section but he was unablo to 
satisfy me that the trial of the acoused in the 
Lucknow Court has oooa6ioned a failure of justice. 
I therefore refuse to entertain this objection especi¬ 
ally as the case before mo is on tho revisional side 
of this Court. The next point argued is that there 
was no entrustment within tho moaning of S. 405, 
Penal Code. Section 405 runs thus : 

"Whoever, being in any manner entrusted with 
property, or with any dominion over property, dis¬ 
honestly misappropriates or converts to his own uao 
that property, or dishonestly uses or disposes of 
that property in violation of any direotion of law 
prescribing the mode in which suoh trust is to be 
discharged, or of any legal contract, express or im¬ 
plied, whioh he has made touohing the disoharge of 
suoh trust, or wilfully suffers any other person so 
to do, commits oriminal breach of trust.'V 

This definition is very wide. Tho applicant was 
acting on behalf of the bank in purchasing the 
Government Promissory Notes. He was authorised 
to do so under the terms of tho power of attorney 
whioh he held from the bank. As soon 09 he got 
the notes he became entrusted with them on behalf 
of the bank. It oannot bo said that there was no 
trust. Relianco is placed on 87 Or. L. J. 637.® The 
facta of that oase wero quite different. In that case 
tho acoused had obtained some bonds on false repre- 
floatation and he was prosecuted both in respect of 
oriminal breach of trust and cheating. It was in 
thoee oircnmstances that it was observed that no 
trust was oreated. The acoused in that case had 
o btained property from the owner by oheatiog him 

23 A. I. R. 1936 Mad. 353? 169 iTb 692 • 
87 Or. L. 3 637 : 70 M. L. J. 685 (F. B.),' Em¬ 
peror v. John Molvor. h 
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Depot? Commissioner, 


o and so it could not be said that a trust was created 
in favour of the owner of the property. In the 
present case the accused cheated Messrs. Stewart & 
(Co. and committed breach of trust by withholding 
money which was due to the bank. I think the 
jmoney was entrusted to the applicant within the 
meaning of S. 405 and he misappropriated it. 

It is argned that mere retention of the money 
does not amount to misappropriation. It is also 
said that the applicant has filed a claim for an 
amount much larger than the amount alleged to 
have been embezzled and so it cannot be said that 
he kept the money dishonestly with him. There is 
nothing to show that any money is due to the ap¬ 
plicant from the bank, except the auditor’s report. 
That report ha9 not yet been considered by the offi¬ 
cial liquidator or the Court and so it cannot be said 
that any sura is really due to the applicant from 
b the bank. Even if the bank be indebted to the ap¬ 
plicant, it wa3 never the applicant’s case that he 
withheld the money on account of his claim. The 
applicant was bound to pay to the bank whatever 
he received on its behalf. He had no authority to 
keep any such amount for the satisfaction of his 
claim. The fact that ho falsely stated that he had 
paid the entire urnount to the bank goes to 9how 
that his retention was dishonest. I am therefore of 
opinion that the applicant has been rightly convict¬ 
ed. Some other points were raised in the grounds of 
this application but they were not pressed before 
me and none of them has any force. I have not 
been addressed on the question of sentence and 
quite rightly. The applicant appears to be a very 
dishouest person and he is fortunate in getting two 
years only when the maximum sentence under 
S. 409 is transportation for life. I accordingly dis- 
c miss this application. 

G.N./R.K. Application dismissed. 

A. I. R. (29) 1942 Oudh 478 

Thomas C. J. and Ghulam Hasan J. 
Deputy Commissioner , Hardoi in charge 
of the Court of Wards , P away an 
Estate — Applicant 

v. 

Mt. Munnu Bibi — Opposite Party. 
Privy Council Appeal No. 10 of 1941, Deoided on 
21st August 1942, for leave to appeal to His Majesty 
in Council. 

(a) Civil P. C. (1908), S. 110—Whether decree 
d is of affirmance depends on facts of each case— 
Trial Court awarding interest contrary to S. 27, 
U P. Encumbered Estates Act, at 4J per cent, 
instead of 4J per cent.—Mistake resulting from 
sheer oversight and no more than accidental 
slip or omission-High Court in appeal altering 
rate of interest to 4* per cent, and affirming 
decree of trial Court in all other respects — 
Decree held was one of affirmance. 

Whether a decree is one of affirmance or not 
must depend upon the facts and circumstances o 
each case. Where the trial Court awards interest 
contrary to the statutory provisions of S. 27, U. R. 
Encumbered Estates Act, at 4J per cent, instead of 
at 4.1 per cent, and the mistake was the result of 
sheer oversight and was no more than an accidental 
slip or omission and the High Court in appeal alters 
the rate of interest to the statutory limitofper 

cent, and in all other respects affirms the decree of 

tho trial Court, the decree of the High Court must 


Hardoi y. Monnu Bibi A. I. R. 

be taken tc.be one ol affirmance within S. 110, Civil 
P. C. : ( 3o) 22 A. I. R. 1935 Cal. 146, Bel. on. * 

C. P. C. - [p 479 ^J 

(’40) Chitaley, S. 110 N. 13 Pt. 2. 

(*41) Mulla, Page 400 Pt. (1). 

(b) Civil P. C. 0908), S. 110— Whether inte¬ 
rest under S. 27, U. P. Encumbered Estates 
Act, should be awarded at maximum rate of 4* 
per cent, is a matter of discretion of Special 
Judge—Decision cannot be said to involve sub¬ 
stantial question of law within S. 110. 

Whether interest under S. 27, U. P. Encumbered 
Estates Act, should be awarded at the maximum 
rate of 4J per cent, is purely a question of the exer- 
cise of discretion of the Special Judge and a decision 
thereon cannot be said to involve a substantial 
question of law within S. 110, Civil P. C. (P 480c] f 

C. p. C._ ■* 

(’40) Chitaley, S. 110 N. 17 Pt. 12. 

(’41) Mulla, Page 404 Pt. (c). 

E. K. Ghosh — for Applicant. 

D. N. Khanna — for Opposite Party. 

ORDER. —This is a petition for leave to appeal 

to His Majesty in Council by the appellant, whose 
appeal w&9 dismissed by us on 2Sth January 1941, 
except for a slight modification in respect of the 
rate of pendente lito and future interest. The learn¬ 
ed Government Advocate on behalf the appellant 
contends that his client is entitled to a certificate 
for leave to appeal, os a matter of right in the first 
instance on the ground that the amount or value of 
the subject-matter of the suit in the Court of first 
instance as well as the amount or value of the sub¬ 
ject-matter in dispute on appeal to His Majesty in g 
Council is admittedly over Rs. I0,000and the decreo 
of the lower Court has not been affirmed on appeal 
by this Court. In tho second place, he contends that 
even if tho decree of this Court is one of affirmance 
the appeal involves substantial questions of law. 

The first question whioh arises for determination 
is whether the decree of this Court affirmed tho 
decision of the lower Court or reversed or varied it. 

A reference to our judgment will show that tho 
decision of tho lower Court upon all the points 
raised by the applicant in the appeal before us was 
upheld. The only modification that thi9 Court made 
was that, it altered the rate of pendente lite and 
future interest from 4 J per cent, per annum awar- 
ded by the lower Court to 4* per cent, per annum. 

It appears that under the statutory provisions of 
S. 27, U. P. Encumbered Estates Act, (O. P. Act 
25 of 1934) read with the rules framed by the Local 
Government, tho learned Special Judge was not 
competent to award interest at a rate higher than 4i 
per cent, per annum. Learned counsel for the res¬ 
pondent readily conceded that this was so and 
agreed to the modification. This Court, thereupon, 
altered tho rate of pendente lite and future intere 
to 4J per cent, per annum. In all other respects 
decree of the trial Court was affirmed and tno 
appeal was dismissed with costs. 

Reliance has been placed on behalf of tb PP 
cant on a decision of their Lordships of the * nvy 
Council in 51 I. A. 319.1 which was, comr.de ed and 
followe d in A. I. R. 1935 Oudh 489» and I. D. 

1 /»©m 12 A I R 1925 P. C. 60 : 86 I. C. 504 : 51 

bifses* MI i 319 (P. 0.), to.™.™"*. '• 

2^1^35)° 22 A I B. 1935 Oudh 489 : 156 I. C. 10 : 
2 i 935 O. W N 947 : 11 Luck. 320. Bisheehwar 
Bakhsh Singh v. Biswanath Singh. 
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Deputy Commissioner, 


(1941) All. ISO. 3 In the case before the Privy Coun- 
° cil the plaintiff claimed the property by virtue of 
being the adopted eon by the senior widow of the 
deceased owner cf the property while he denied the 
adoption of defendant 2 by the junior widow, who 
was defendant 1 in the case. The junior widow bad 
also put forward the defence that she was entitled 
to a maintenance allowance of Rs. 3000 per annum. 
TheCourtof first instance upheld the plaintiff's claim 
but allowed a maintenance for the junior widow at 
the rate of Rg. 800 per annum. It negatived the plea 
of adoption of defendant 2 by the junior widow. In 
appeal to the Court of the Judicial Commissioner of 
the Central Provinces by the defendants the decree 
of the Court of first instance was affirmed except in 
respect of the amount of maintenance which was 
increased from Rs. 800 to Rs. 1200 per annum. The 
defendants thereupon sought leave to appeal to the 
b Privy Council as a matter of right. This was refused 
on the ground that the decree of theappellateCourt 
was a decree in affirmance of the decree of the trial 
Court. Their Lordships of the Judicial Committee 
allowed special leave to appeal and upheld the con- 
tentiou of counsel that the decree was not one of 
affirmance but one of variance. It may be noted that 
their Lordships ordered that the special leave to 
appeal should be limited to the question as to the 
maintenance allowance. In tbis connexion it may 
further bo noted that the applicants’ counsel had 
intimated to their Lordships that his clients desired 
to appeal only with regard to the amount of main¬ 
tenance. The judgment of their Lordships of the 
Privy Council is a short one, but it shows that the 
contention of counsel that the decree in that parti¬ 
cular case was not a decree of affirmance was accep- 
c tod. Wo do not think that this case can be of any 
assistance to the applicant in the present case, as 
on the particular facts of that case the appellate 
decree was no doubt one whioh bad varied the de¬ 
cree of the trial Court and tbo capitalised valuation 
of that variation was admittedly over Rs. 10,000. 

The case in A. I. R. 1935 Oudh 4892 is also dis¬ 
tinguishable. In that case tbo plaintiffs claimed 
title to the estate and certain moveables as rever¬ 
sioners while the defendant claimed on the basis of 
adoption. The trial Court held the adoption not 
proved and decreed the plaintiffs' claim. It directed 
the defondant to deliver to the plaintiffs their 
shares in the moveables and in default ordered a 
sum of Rs. 9000 odd to be paid by the defendant to 
the plaintiffs. The appellate Court affirmed tbo de¬ 
cision of the trial Court on the question of adoption; 
, and as regards moveables, the value of moveables to 
be delivered by the defendant to the plaintiffs was 
reduced to Rs. 4000 odd. In other respects the 
decree of the trial Court was upheld. The defen¬ 
dant thereupon asked for leave to appeal to the 
Privy Council. It was held that as the decree of the 
trial Court had been varied in appeal, the applicant 
was entitled to appeal as of right. After referring to 
a decision of the Calcutta High Court the learned 
Judges remarked at p. 491 as follows: "Of course a 
variation on a question of costs or other subsidiary 
matter stands on a different footing," 

The last case in I.L.R. (1941) All. 1803 is a Full 
Benoh decision of the Allahabad High Court, whioh 
is also inapplicable to the facta of the present case. 
There tho trial Court in suit for return of conside¬ 
ration money together with interest on the ground 
of a breach of contraot granted a decree for the 


3. (*41) 20 A. I. R. 1941 All. 66 : 192 I. 0. 461 : 
I. L. R. (1941) All. 180 : 1940 A. L. J. 869 (F.B.), 
Jaggo Bai v. Harihar Prasad Singh. 
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consideration money together with Rs. 18,000 odd r 
as interest at the rate of 6 per cent. The High 
Court affirmed the decision in respect of the consi¬ 
deration money but reduced the interest from 
Rs. 18,000 to Rs. 12,000 odd at the rate of 4 per 
cent. Upon the defendant's petition for leave to ap¬ 
peal to His Majesty in Privy Council it was held by 
the Full Bench that the decree of the High Court 
did not completely affirm the decision of the trial- 
Court but modified it in one important respect, and 
as the value of the subject-matter in issue, namely, 
whether the defendant was liable for interest, was 
Rs. 12,000 odd, the requirements of S. 110, Civil 
P. C., were complied with and tho defendant was 
entitled to a certificate under that section. Their 
Lordships remarked at page 182 of tho report as 
follows: 

"There can be no doubt that the decree of the 
High Court did not completely affirm tho decision i 
of the trial Court. In one important respect tbo de¬ 
cision of the High Court modified the decree of the 
trial Court. As a result of the modification the ap¬ 
pellant was relieved of the liability amounting to 
Rs. 6320." 

We do not think that the facts of tho present case 
justify the application of the principle laid down in 
any of the above cases. Whether a decree is one of 
affirmance or not, must depend upon the facts and 
circumstances of each case. In a case like tho pre¬ 
sent where tho rate of interest awarded by the. 
Special Judge was in contravention of the provisions 
of S. 27, U. P. Encumbered Estates Act, and the 
mistake was the result of a sheer oversight — the 
point being conceded even on behalf of the respon-' 
dent opposite party — it will be reasonable to hold 
that the decree passed by this Court affirmed the 
decree of the Special Judge. As a matter of fact the ^ 
mistake could have been corrected suo motu by the, 
Court. The mistake was do moro than nn nccidon-j 
tal slip or omission, in that the Court instead of 
mentioning interest at the rate of4J per cent, men.I 
tioned 4 j per cent. 

It is not necessary for us to go into tho question 
that the applicant was not entitled to a grant of 
leave on the ground that tho appellate decree of 
this Court made a modification in his favour which 
left him no cause for grievance and thus tbo decree 
of this Court was one of affirmance withiu the 
meaning of S. 110, Civil P. C. The decision in 
62 Cal. 257 4 is a case in point. This being our view, 
tho applicant in order to succeed must show that a 
substantial question of law is involved in tho case. 
Learned counsel on behalf of tho applicant has 
argued three points, whioh, according to his con- k 
tontion, raise a substantial question of law. The 
first point is that the aocount should havo been re¬ 
opened from tho year 1897 as required by tho ex¬ 
planation to the proviso to S. 8 (1), Usurious Loans 
Act. According to tho view taken by tho Special 
Judge, which was acceptod by us on appeal, we hold 
that tho account shall be re-opened up to a period of 
17 years from 14th August 1924, which was the 
date of the last mortgage deed executed by the 
applicant in favour of the opposite party. The effect 
of this view was that tho account was to be taken 
from 14th August 1907—and not from 1897—when 
the previous transactions wore dosed down. Upon 
the facts, however, the learned Special Judge found 
that the interest on loans subsequent to 14th August 
1907 to 1911 was neither excessive) nor unreason- 

M'85) 22 A.I.R. 1935 Cal 146 : 154 1.0. 1072 : 62 

Cal. 257 : 38 C.W.N. 1174, Bibhooti Bhooshan v. 

Sreepati Dutta. 
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this 


view was that the transactions evidenced by 
two deeds executed on 1st January 1912 (Ex. A-l) 
and 14th August 1924 (Ex. A-2) were ordered to be 
re-opened from 1st January 1912, till the date of 
the application under the U. P. Encumbered Estates 
Act. Upon these facts it does not appear to os that 
any substantial question of law relating to the inter¬ 
pretation of S. 3, Usurious Loan9 Act, is involved. 

The second question that has been raised before 
us is that the applicant is entitled to relief under 
fc. 14 (4) (a) and S. 14 (4) (b), U. P. Encumbered 
Estates Act, and this Court has decided wrongly 
upon this point. We aro not prepared to accede^to 
this contention. The applicant's pleader admitted 
before the Special Judge that his client was not 
entitled to any relief under sub s. (4),cl. (a) of S. 14, 
U. P. Encumbered Estates Act. He put forward his 
claim only under sub-s. (4) (b) of S. 14 of the Act. 
The reason for not laying a claim under sub-s. (4) 
(a) of S. 14 was that the interest had not exceeded 
the amount of the principal, or in other words the 
doubling point had not been reached. The learned 
Special Judge had also found that the creditor had 
claimed a sum of Il3. 89,000 odd and the neces¬ 
sity for finding out the total amount due on 30th 
December 1916 disappeared as the doubling point 
could not reach in the present case. The point was 
faintly argued before us but we expressed our con¬ 
currence with the view of the Special Judge taken 
on this part of the case. As regards the claim under 
sub-6. (4) (b)of S. 14, U. P. Encumbered Estates Act, 
the applicant's claim was considered and he was 
granted relief as was permissible to him under the 
provisions of that section. We do not think that 
any question of law, much less any substantial ques¬ 
tion of law, is involved in this point. 

Lastly it was argued that the rate of pendente 
lite and future interest should not have been allowed 
at the maximum rate at 4J per cent, per annum, as 
tbo applicant had paid a considerable portion of the 
debt during the period of 40 years which had 
elapsed since the first transaction in 1897 took place 
between the parties. Thi3 was purely a question of 
the exercise of discretion which had been made upon 
a consideration of the entire circumstances of the 
case, and it is hardly a matter which can be said to 
involve a substantial question of law. We bold, 
therefore, that no substantial question of law is 
involved in the application for leave to appeal, which 
we accordingly dismiss with costs. 

G.N./R.K. Application dismissed. 

A. I. R. (29) 1942 Oudh 480 

Bennett J. 

Firm Mathura Prasad Earn Dhan 

through Earn Lai — Plaintiff — 

Applicant 

v. 

Firm Manohar Das Earn Prasad- 

through Ganesh Narain—Defendant 
—Opposite Party. 

Civil Revn. Appln. No. 8 of 1939, Decided on 
18tli August 1942, for revision of order of Add!. 
Civil Judge, Gonda, D/- 5th October 1938. 

(a) Civil P. C. (1908), O. 7, Rr. 10 and 11— 
Scope—O. 7, Rr. 10 
common. 


which 

instituted while O. 7, 
where the plaint shali 


the 9uit 

R. 11 provides for 
be rejected where 


cases 


and 11 have nothing in 


tK ~ : t V7, - ue re J ecie<1 where it is on 

he face of it defective. The two rules have nothing 
in common. (P 480 ^ p m « 

C. P. c_ 

(’40) Chitaley, O. 7, R. 10 N. 1 Pt. 1; O. 7 R. 11 
N. 2 Pt. 1. 

(’41) Mulla, Page 610 Note "Return of plaint"- 
Page 611 Note "Scope of the rule." 

0 C& 5‘«?*• C ' ( 1908 >* °- «, R- 1 (a). O. 7, 

K. 10 and S. 115 — Order returning plaint for 
presentation to proper Court—No second appeal 
lies—Revision under S. 115 is competent. 

No second appeal lies from an order returning 
plaint for presentation to the proper Court under 
O. 7, R. 10 : 33 All. 479 and (’25) 12 A. 1. R. 1925 
Bom. 431, Rel. on. (P 4806 ; P 481a] 

An application in revision under S. 115 is com¬ 
petent : 8 All. Ill (F.B.) and (’38) 25 A. I. R. 1938 
All. 17, Rel. on. (P 4816] 

C. P. C. _ 

(’40) Chitaley, S. 115 N. 5 ; 0.7 R..10 N. 11 
Pts. 1 to 3 ; O. 7 R. 10 N. 12 Pt. 2; 0. 43 R. I 
N. 2 Pt. 1. 

('41) Mulla, Page 409 Note ” Interlocutory 
orders"; Page 610 Pts. (s), (t) ; Pago 1206 
Pts. (u), (v). 

(c) Civil P. C. (1908), S. 115—Findings of fact 
must be accepted in revision — High Court has 
only to see whether on those findings any ille¬ 
gality or material irregularity was committed. 

For the purpose of an application in revision the 
findings of fact by the lower Court must bo accepted. 
The High Court’ has only to consider whether on 
those findings any illegality or material irregularity 
was committed by the Courts below. [P 481dJ 

C. P. C— 

('40) Chitaley. S. 115 N. 12 Pt. 19 ; N. 13 Pt. 2. 

('41) Mulla, Page 419 Note "Where a Court in 
the exercise of its ... . irregularity.” 

K. N. Tandon — for Applicant. 

K. P. Srivastava—tor Opposite Party. 

ORDER_This is an application in revision 

under S. 115, Civil P. C., against the judgment and 
decree dated 5th October 1938, passed by the learned 
Additional Civil Judge of Gonda dismissing an 
appeal against an order passed by the Munsif of 
Tarabganj returning a plaint filed in his Court for 
presentation to the Cawnpore Court under R. 10 of 
O. 7 Civil P. C. A preliminary objection has been 
pot forward that as under S. 100, Civil P. C., a 
second appeal might have been filed against the| 
order passed, the question being purely a legal ques- 
tion, an application under 3. 115 does not he. In 
reply it is pointed out that an appeal lay lh 
Additional Civil Judge under cl. (a) of B. 1 o O .. - 

This rule provides that an appeal shall ho from 
certain orders under the provisions of S .. «»• £ 
reference to S. 104 shows that no ^ 
from any order passed in appeal under * , in - t 
The section provides inter alia for appeal ag 

returned/°This i^ckarly wrong. Rule 10 provides 
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. (or tbe return of a plaint to the Court iD whioh the 
3U it should have been instituted. Rule 11 provide for 
case3 where the plaint shall bo rejected where it is 
on the face of it defective. The two rules have 
nothing in common. 

It was held by the Allahabad High Coart in 33 
All. 4791 that a second appeal would not lie against 
itho judgment aod decree of an appellate Court 
which allowed an appeal and remanded the suit to 
a trial Court which had returned the plaint for pre¬ 
sentation to the proper Court. There was a similar 
decision by the Bombay High Court in 88 I. C. 753. 1 2 

I am therefore of opinion that there is no force in 
Ithe preliminary objection. It has also to be consi¬ 
dered whether a revision application is barred-on 
(another ground. The question is one of jurisdiction, 
ibot it cannot be disputed that the appellate Court 
had jurisdiction to hear the appeal. It may be 

& argued that even if in deciding the appeal the Addi¬ 
tional Civil Judge took an erroneous view of the 
law he cannot be considered to have acted without 
jurisdiction or to have failed to have exercised a 
jurisdiction vested in him, or to have acted illegally 
or with material irregularity in the exercise of his 
jurisdiction. 

The question whether an application in revision 
.would lie in these circumstances was considered by 
(the Allahabad High Court in8 All. Ill 3 4 and A.I.R. 
1 1938 All. 174 and was answered in the affirmative. 

I I am not therefore prepared to hold that an appli¬ 
cation in revision does not lie. It has however far¬ 
ther to bo considered whether the Courts below were 
guilty of any illegality or material irregularity in 
the exercise of their jurisdiction. The suit was 
brought by a firm doing business iD Colonelganj in 

c the Gonda district. This firm sued another firm 
doing business at Cawnpore. The plaintiff firm had 
sent goods for sale to the defendant firm at Cawn¬ 
pore and the defendant firm had ordered gar from 
the plaintiff firm. The parties were not in agree- 
raent where payments were to be made. The trial 
Court found very definitely that the defendant firm 
had established by evidence that the agreement 
between the parties was that nil accounting and 
payments, including those of the gur transactions, 
were to be made at Cawnpore. 

The appollate Court did not dissent from these 
findings though it did not expressly confirm them. 
The Additional Civil Judge said that he agreed with 
the Mnnalf in holding that the contract of payment 
at Colonelganj as alleged by the plaintiff firm was 
not established. He conoluded that the cause of 
action arose at Cawnpore. I understand that by 

a this he impliedly accepted the findings of the trial 
Court that payments were to bo made and aoconnt- 
iog was to bo done at Cawnpore. On these findings 
of fact I cannot see that there is any case for inter¬ 
ference with the order passed, and for the purpose 
of this application in revision the findings must tfc 
aocepted; I have only to ooaeider whether on these 
findings any illegality or material irregularity was 
oommitted by the Courts below. It is not disputed 
by the learned oonnsel for the applicant that if 


1. (’II) 33 All. 479 : 0 I. 0. 866 : 8 A. L. J. 312, 
Naubat Singh v. Baldeo Singh. 

Z. (*25) 12 A.I.R. 1925 Bom. 431 : 88 I. 0. 753 : 
27 Bom. L. B. 035, Nllkanth Vasudeo ▼. Balvant 
Pandurang. 

3. (-88)8 All. Ill: 1886A.W.N. 28(F.B.), B*daml 
Koar v. Dina Rai. 

4. (’88) 25 A.I.B. 1988 All. 17 : 178 I. 0. 180 : 
LD.B. (1038) All. 40 : 1937 A. L. J. 905. Deokl. 
nandan Pandey v. Ram Chandra. 
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these findings are accepted he cannot press the 
application. I am unable to find that any illegality 
or material irregniarity was committed by either of 
the lower Courts in the exercise of their jurisdiction 
in holding that the cause of action arose at Cawn¬ 
pore and that the suit must therefore be brought 
there. I accordingly dismiss this application with 
costs. 

G.N./R.K. Application dismissed . 

A. I. R. (29) 1942 Oudh 481 

Bennett and Madeley JJ. 

Sitaram Singh — Plaintiff — 

Appellant 

v. 

Tika Bam Singh and another — / 

Defendants — Respondents . 

Second Appeal No. 84 of 1939, Decided on 10th 
August 1942, against order of Dist. Judge, Hardoi, 

D/- 16th December 1938. 

Civil P. C. (1908), Ss. 100 and 21—Objection 
that first appellate Court had no pecuniary 
jurisdiction can be raised at any stage in second 
appeal—S. 11, Suits Valuation Act, and S. 21, 
Civil P. C., do not apply—Principle under S. 11, 
Suits Valuation Act, cannot be extended to case 
of want of inherent jurisdiction. 

Where the first appellate Court had no peouniary 
jurisdiction to entertain the appeal its docreo ia a 
nullity and it is incumbent upon the second appel¬ 
late Court to consider an objeotion on that ground 
however l&to it may have been brought to its notice, g 

[P 4826] 

Where the question is one of want of pecuniary 
jurisdiction and not of ovor-valnation or under¬ 
valuation S. 11, Suits Valuation Aot, cannot apply. 
Nor can S. 21, Civil P. C., have any application as 
it is concerned only with territorial jurisdiction. 
The prinoiple under S. 11, Suits Valuation Act, 
cannot be extended to a oase where thore is a want 
of inherent jurisdiction. [p 4 $ 2 <f] 

C. P. C. — 

("40) Chitaley, S. 21 N. 3 Pt. 3; Sa. 100 and 101 
N. 59 PLs. 2 to 4. 

(’41) Mulla, Page 128 Pt. (j); Page 874 Pt. (b). 

M. Wasim and Ali Hasan — for Appellant. 

Mahabir Prasad — for Respondents. 

JUDGMENT.—This is a second oivil appeal by * 
a plaintiff who was partially successful in the trial 
Court, but whose suit was wholly dismissed In first 
appeal. The plaintiff, Sita Ram, sued for a declara¬ 
tion that he was the owner of a third share in oer- 
tain properties specified in lists A, Band C appended 
to the plaint, and for partition of this share. The 
Additional Oivil Judge decreed the suit for partition 
of a third share of the property in list A only, this 
comprising immovable property. The defendants 
successfully appealed to the Distriot Judge against 
this decree. We have heard arguments in this ap¬ 
peal at some length, but we do not propose to enter 
into the merits because we have come to the conclu¬ 
sion that the appeal must be allowed on the ground 
that the Distriot Judge was incompetent to deoide 
the appeal preferred in his Court. The valuation of 
the claim for the purpose of jurisdiction was stated 
in the plaint to be Rs. 5510-7-4, and the oorreotnesa 
of this figure has not been disputed. The same 
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valuation is given in the memorandum of appeal 
filed in the District Judge’s Court. 


The actual amount involved in the first appeal 
wae less than this, because only the property in 
list A was in issue. The valuation of the plaintiff's 
share in the property in this list is said to be 
l»s. 1130. This however is immaterial because under 
S. 39, Oudh Courts Act, an appeal lies to the Dis¬ 
trict Judge from a decree or order of a Subordinate 
Judge only where the value of the original suit in 
which the decree or order was made did not exceed 
Rs. 5000. There can be no doubt therefore that the 
valuation was in excess of the District Judge’s pecu¬ 
niary jurisdiction. There is nothing to ehow how 
the appeal came to be admitted by the District 
Judge, except for an office report that it lay to hi 3 
Court. It is difficult to understand how thi3 report 
was made, as para. 9 of the memorandum of appeal 
clearly gives the valuation for the purposes of juris¬ 
diction as Rs. 5516-7-4, which i3 correct. 

No objection was taken by the plaintiff on this 
ground before the District Judge and the point evi¬ 
dently escaped the notice both of the parties and of 
the Court itself. Nor was any objection taken in the 
memorandum of appeal filed in this Court. The 
learned counsel for the appellant only drew our at¬ 
tention to the matter in the course of arguments. If 
tho District Judge had no jurisdiction to entertain 
the appeal his decree is a nullity and it is incum¬ 
bent upon ns to consider this objection however late 
it may have been brought to our notice. It has been 
contended by the learned counsel for the respon¬ 
dents that it is not a case of inherent incompetency 
of the District Judge, but only a case of irregular 
exercise of jurisdiction. He has referred us to seve¬ 
ral cases in which this distinction has been drawn. 
But these authorities only show that there has been 
an irregular exercise of jurisdiction which is not 
fatal where the defect is such as can be cured by 
S. II, Suits Valuation Act, or S. 21, Civil P. C. 
Under the former section an objection that by rea¬ 
son of over-valuation or under-valuation of a suit a 
subordinate Court had not jurisdiction shall not be 
entertained by an appellate Court unless the objec¬ 
tion was taken previously, or unless the appellate 

Court is satisfied that over-valuation or under-valua¬ 
tion has prejudicially affected tho disposal of the 
suit or the appeal on the merits. In the present case 
there is no question of over-valuation or under¬ 
valuation and so this section is not applicable. Nor 
does S. 21, Civil P. G., apply becauso that is con¬ 
cerned only with the territorial jurisdiction of the 
Court. We have not been referred to any authority 
supporting an extension of the principle contained 
,in 3. 11, Suits Valuation Act, and the authorities 
appear to us to indicate clearly that no extension 
could be allowed in a case of this kind where there 
is a want of inherent jurisdiction. We must there¬ 
fore allow this appeal, hold that the decree of the 
District Judge is a nullity, and direct him to return 
the memorandum of appeal filed in his Court. In 
the circumstances we think that the parties should 
bear their own costs both in this Court and in the 
Court below and we order accordingly. 


G.N./R.K, 


Appeal allowed. 


A. I. R. 

A. I. R. (29) 1942 Oudh 482 

Agarwal J. 

Baja Mohd. Ahmad Ali Khar.—Decree, 
holder — Appellant 

v. 

Sheo Shankar Singh and others — 
Judgment debtors — Respondents. 

Exn. of Decree Appeal No. 1 of 1939, Docidcd on 
•1th August 1942, agaiust order of District Judge 
Fyzabad, D/- 4th November 1938. 

(a) U. P. Encumbered Estates Act (25 of 1934), 
Ss. 9 (5), 7(1) and 4—One ot judgment debtors 
applying under S. 4 — Execution proceedings 
against applicant judgment-debtor become void 
under S. 7 ( 1 ) — Decree-holder must preter his 
claim before Special Judge and have liability of , 
applicant and non-applicant judgment-debtors 
determined by Special Judge — He can proceed 
against non-applicant debtor only for amount 
which Special Judge may determine — Decree- 
holder's claim discharged under S 13 as pre¬ 
ferred too late — Decree-holder cannot proceed 
against non-applicant debtors for any amount. 

Where one of tho judgment-debtor3 applies 
under S. 4 the execution proceedings against the 
applicant become null and void under S. 7 (1). In 
such caso it is incumbent upon the decree-holder to 
prefer his claim before the Special Judge and have 
the liability of the applicant and non applicant- 
debtors determined under S. 9(5). The decree-holder 
can proceed against the non-applicant-debtors only 
for the amount which the Special Judge may have 
determined to be due by them. Consequently, where 
the claim preferred by the decree-holder was dis¬ 
charged under S. 13 on the ground that it was filed 
too late, the decree-holder cannot proceed in execu¬ 
tion against the non-applicant-debtors for any 
amount: (’42)29 A.I.R. 1942 Oodh 254, Approved. 

[P 433a, c] 

(b) U. P. Encumbered Estates Act (25 of 1934), 

S. 9 (5)—S. 9 (5) applies not only when liability 
of debtors fs joint but also where it is joint and 
several. 

Section 9 (5) applies not only to debts which arc 
strictly joint debts but also to debts for which the 
debtors are jointly and severally liable : (’41) 28 
A. L R. 1941 All. 363 (F.B.); (’40) 27 A. I. B. 1940 
Oudh 342; (’42) 29 A.I.R. 1942 Oudh 248 and (’42) 

29 A.I.R. 1942 Oudh 254, Rel. on; (’39) 26 A. 1. R. 
1939 All. 75; (’40) 27 A.I.R. 1940 All. 203 and (’40) 
27 A.I.R. 1940 All. 395, Not foil. [P 4S3e) r * 

Ali Zalieer — for Appellant. 

R. D. Sinha — for Respondent 1. 

JUDGMENT. — This is an appeal against the 
judgment and decree of the District Judge of Fyza- 
bftd. The appellant obtained a decree under S. 79, 
Land Revenue Act, against the respondents. Ho 
applied for execution of the decree. When Jbe exe¬ 
cution proceedings were going on, respondents z 
to 4 made an application under S. 4, Encumbered 
Estates Act. The present appellant, the decree- 
holder. preferred a claim, on the basis of his decree, 
before the Special Jndge but that chum w*= un¬ 
allowed on the ground that it was 
Respondent 1 Sheo Shankar Singh preferred an 
objection in the executing Court that the claim of 
the present appellant was ex.mgmshed and the 
decree could not be executed. The objection was 
dtemtesed by the first Court but allowed ly the 
learned District Judge and so the decree-holder ha* 
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* come in appeal. Section 7 (1). Encumbered Estates 
Act, provide* : 

“When the Collector has passed an order under 

S. 6, the following consequences shall ensoo: (a) All 
proceedings pendin'* at the date of ibe said order in 
v.ny civil or revenue Court in the United Provinces 
in respect of any public or private debt to which the 
landloid i3 eobiect. or with which bis immovable 
property is encumbered, except an appeal, review or 
revision against a decree or order, shall be stayed, 
all attachments and other execution processes issued 
by any such Court and then in for_*e in respect of 
any 6U0b debt shall become null and void, and no 
fresh process in execution shall, except as herein¬ 
after provided, be issued." 

Tbo effect of this section is that the process issued 
in execution proceedings became null and void 
against the applicants. The Dcxt question that 
0 arises ia: Wbat rights had the decree-holder, after 
the application had been made under S. 4, against 
the non-applicant judgment-debtor. Section 9 (5)(n) 
provides: 

4, (a) If one or more of several joint debtors who 
are not membors of the same joint Hindu family, 
apply under 8. 4 but all the joint debtors do not 
apply, then the Special Judge shall determine the 
amount of the joint debt which is due by the debtor 
or debtors who have applied and the amount due 
by thoso who have not applied. For the purposo of 
this determination, the Special Judgo shall make the 
joint debtors who have not applied parties to the 
proceedings and eball hear any objection that they 
may make before recording hie finding. 

(b) If all the joint debtors bavo not applied under 
S. 4, the creditors shall have a right to recover 
0 from tbo debtors who have not applied only such 
amount on account of the joint debts as may bo 
determined by the SpecialJudge tobeduoby them." 

Tho effect of this section is that the only right 
which tbo decree-holder has after an application 
under S. 4, Encumbered Estates Act, bos boon made 
by any of his judgment-debtors is to get only such 
amount as may be determined by the Special Judge 
to bo duo by the non-applicant debtors. In this case 
the deorco holder did not profor his claim within 
time and it was discharged under S. 13 of the Act. 
He could proceed againat the non-applicant debtor 
only for tho amount which the Speoial Judge may 
havo determined to be due by him. He could not 
procoed against the objector in respect of any 
amount without getting the amount due by him 
ascertained by the Speoial Judge. There was no such 
. amount and so he could not execute his decree 
® against tho objector for any amount. 

Tho learned counsel for the appollant has relied 
on A. I. R. 1939 All. 75,1 A.I.R. 1940 All. 203* and 
A. I. R. 1940 All. 395 s It was held in these cases 
that S. 9 (5| applies only when the liability of tho 
debtors is joint and not to cases in which it is joint 
as well as several but a Full Bench of the Allahabad 
High Court in A. I. R. 1941 All. 863* overruled 

1. (*39)26 A. I, R. 1939 All. 75 : 180 I. C. 114 : 
I.L.R (1939) All. 115 : 1938 A.L.J. UG3, Swade¬ 
shi Bima Co. v. Shiv Narain. 

2. (MO) 27 A. I. R. 1940 All. 203 : 188 I. C. 409 : 
I. L. R. (1940) All. 257 s 1940 A. L. J. 176, Firm 
Narain Das Balkishan Das v. Muniruddin. 

3. (MO) 27 A I. R. 1940 All. 395 : 180 I. C. 647 : 
I.L.R. (1940) All. 604 : 1940 A.L.J. 393, Qoswami 
Murari Lai v. Mt. Bibi. 

4. (MI) 28 A. I. R 1941 All. 363 : 196 I. C. 716 : 
I. L. R. (1941) All. 796 : 1941 A.L.J. 549 (F. B.), 
Punjab National Bank v, Visbwa Nath Khanna. 
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those cases and held that S. 9 (5) is not restricted „ 
to a case whore the decree or debt imposes joint 
liability but applies also to a case where the -decree 
or debt imposes a joint as well as several liability 
upon the debtors. This Court held in 1940 O.W.N- 
6105 that S. 9 (5), Encumbered Estates Act, applies, 
not only to debts which are strictly joint debts but 
also to debts for which the debtors are jointly and| 
severally liable. The same view was taken in 194*2 
O.W.N. 78° and it was held that where one of two 
joint debtors under a decree applied under the 
Encumbered Estates Act it was not open to the 
decree-holder to execute his decree aga'mst the non¬ 
applicant judgment-debtor even if the liability 
under the decree is joint and several. The some 
view was taken in 1942 O. W. N. 104 7 and it was 
held in that case that it was incumbent on the 
decree-bolder as soon as one of the judgment-debtors 
has applied under the Act to prefer his claim against / 
him and have tbo liability of the applicant and non- 
applicant determined by the Special Judge. In view 
of these authorities, the appeal before me appears to 
bo without any force. The decree-holder cannot 
take advantage of his negligence in not preferring 
bis claim within time. The appeal is accordingly 
dismissed with costs. 

G.N./R.K. Appeal dismissed. 

5. (M0) 27 A.I.R. 1940 Oudh 342 : 187 I. C. 8351 
15 Luck. 641 : 1940 O.W.N. 610, Mohd. Ihtisham 
Ali v. Lacbman Prasad. 

6. (M2) 29 A. I. R. 1942 Oudh 248 : 199 I.C. 11G : 
1942 O.W.N. 78, Har Charan Lai v. Sukha Nand. 

7. (M2) 29 A. I. R. 1942 Oudh 254 : 198 I.C. 845 : 
1942 O.W.N. 104, Jagdiah Prasad v. PranKunwar. 
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Thomas C. J. and Ghulam Hasan J. 

Tej Krishna Ganjoor and another — 
J'udqment-debtors — Applicants 
v. 

Oudh Commercial Bank, Ltd., Fyzabad 
— Decree-holder — Opposite Party. 

Civil Revn. Appln. No. 26 of 1942, Decided on 
31st AuguBt 1942, for revision of order of Addl. 
Civil Judge, Fyzabad, D/- 31st January 1942. 

(a) U. P. Debt Redemption Act (13 of 1940), 
Ss. 8 and 2 (9)—Bank to be exempt from provi¬ 
sions of S. 8 must be scheduled bank not only 
at time of decree but also at time of actual ad¬ 
vance of loan. 

A bank in order to be exempt from the provisions 
of S. 8 must be a scheduled bank not only at the 
time of the passing of tho decree but also at the 
time of actual advanoe of tho loan. The faot that 
the opposite party was a scheduled bank at the time 
of the passing of tho decree will be of no avail, 
having regard to tho definition of “loan** in S.2(9) 
whioh clearly contemplates the existence of a sche¬ 
duled bank at tho time of the advance and not only 
at the time of the passing of the decree. (P 484 g t h] 

(b) Interpretation of statutes — Meaning of 
words plain—Court should not busy itself with 
supposed Intention of Legislature. 

Where the meaning of words in a statute is plain 
it is not the duty of tho Courts to busy themselves 
with supposed intentions of the Legislature : (* 89 ) 
26 A. I. R. 1939 P. C. 47, Ref. on. (p 484W 

C. P. C. — J 

(M0) Chitaley, Preamble Note 7. Pt. 5. 

(Ml) Mulla, Pago 2, Pt. (o). 
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Fayas Ah — for Applicants. 


R. D. Sinha — for Opposite Party. 

ORDER. — This revision application under 
S. 115, Civil P. C., is directed against an order 
dated 31st January 1942, rejecting the applicants* 
application for amendment of the decree under S.8 
U. P. Debt Redemption Act (13 of 1940). It appears 
that the Oudh Commercial Bank, Ltd., Fyzabad, 
the opposite party, advanced money to the appli! 
cants originally on 18th November 1929, on the 
basis of a promissory note which was renewed on 
17th November 1932. The bank put the promissory 
note in suit and obtained a decree against the appli¬ 
cants on 4th January 1936. The applicants filed an 
application on 13th August 1941, for amendment of 
the decree under S. 8, U. P. Debt Redemption Act. 
This application was opposed by the bank. The 


ground urged was that the opposite party is a sche¬ 
duled bank, that the loan was advanced by them 
as a scheduled bank and as such the provisions of 
S. 8 do not apply to them. The applicants denied 
that the opposite party was a bank or a scheduled 
bank at the date of the loan. Accordingly two issues 
were framed. The learned Additional Civil Judge 
held that the opposite party is a bank and that as 
the decree-holder was a scheduled bank at the date 
of the decree, the provisions of the U. P. Debt Re¬ 
demption Act are not applicable to their case. The 
application for amendment on the decree was there¬ 
fore rejected. Against this order the applicants 
have filed the present revision application. It is 
contended in revision before us that the lower Court 
has failed to exercise jurisdiction in holding that 
the provisions of the U. P. Debt Redemption Act, 
are not applicable to the present case on the ground 
that the opposite party is a scheduled bank. Having 
heard learned counsel for both parties, we are of 
opinion that this revision petition must succeed. 
Section 8, U.P. Debt Redemption Act, is as follows: 

“8. (1) Notwithstanding the provisions of any 
decree or of any law for the time being in force, an 
agriculturist or a workman liable to pay the amount 
due under a decree to which this Act applies passed 
before the commencement of this Act, may apply to 
the civil Court which passed the decree or to which 
the execution of the decree has been transferred, 
for the amendment of the decree by reduction ac¬ 
cording to the provisions of this Act of the amount 
due under it, and on receipt of such application the 
Court shall, after notice to the opposite party, cal¬ 
culate the amount due from the applicant in accor¬ 
dance with the provisions of Ss. 9 and 10 and shall 
amend the decree accordingly.” 

Section 2 (6) defines “decree to which this Act 
applies.'* It says that “decree to which this Act 
applies" means a decree passed either before or 
the commencement of this Act in a suit to 


after 


of S. 2 
suit or 


which this Act applies. Under sub-s. (17) 

“suit to which this Act applies" means any 
proceeding relating to a loan, but doesi not include 
proceedings under the provisions of the U. P..bn i- 
cumbered Estates Act, 1934. Loan is defined in 
S. 2 (9) of the Act as follows : 

•‘Loan’’ means an advance in cash or kind made 
before the first day of June 1940, referable from 
an agriculturist or a workman or from aro such 
person and other persons jointly or from the pro- 
perty of an agriculturist or workman and include 
any transaction which in substance amounts to such 
advance, but does not inolude an advance the liabi- 
lity for the repayment of whioh has, by a contract 
borrower or his heir or successor or by 
of a decree, been transferred to 


A. I. R. 

another person or an advance by the Central or 
Provincial Government or bv a local ■, fr 

An examination of these provisions leaves no 
loom for doubt that in order that a scheduled bank 
may be exempted from the application of the provi¬ 
sions of S. 8 in respect of a loan advanced by it iti* 
necessary that the advance should be made by a 
scheduled bank at the time of such loan. Now a 

scheduled bank,’* according to thedefinition given 
in sub-s. (15) of S. 2, means any bank included a: 
the commencement of this Act in Sch. 2, Reserve 
Bank of India Act, 1934. There is no doubt what- 
ever that the Oudh Commercial Bank did not 
become a scheduled bank until the Reserve Bank of 
India Act came into force, which was in 1934 and 
not before. The Oudh Commercial Bank is entered / 
in Sch. 2, Reserve Bank of India Act, 1934. From 
1934 onwards therefore the Oudh Commercial Bank 
Ltd., Fyzabad, must be considered to be a scheduled 
bank. The advance in the present case was admit¬ 
tedly made in 1929, that is to say, long before Oudh 
Commercial Bank acquired the status of a scheduled 
bank. It follows therefore that when the Oudh 
Commercial Bank advanced money to the applicants 
in 1929, such an advance could not be 6aid to be an 
advance by a scheduled bank as contemplated by the 
definition of the word “loan" in sub-s. (9) of 8. 2 of 
tho Act. The reasoning of the learned Additional 
Civil Judge may be reproduced in his own words: 

“ 'Loau* is defined in S. 2 (9) of the Act and ex¬ 
pressly excludes an advance made by a scheduled 
bank. The intention of the Legislature seems to be 
clearly to save scheduled bank from the application 9 
of the Act. The natural interpretation therefore is 
that the Act will not apply to the loan advanced by 
a person who at the time of the passing of the 
decree was a scheduled bank. If the Legislature in¬ 
tended otherwise it would have expressly said so. 

It is, therefore, held that the decree-holder was a 
scheduled bank on the date of the decree and as 
such tho Act is not applicable to it.*’ 

We are uuable to subscribe to this view. The Act 
clearly presupposes that a bank in order to be 
exempt from the provisions of the U. P. Debt Re¬ 
demption Act must be a scheduled bank not only atj 
the time of the passing of the decree but at the, 
time of actual advance of the loan. The fact that 
the opposite party was a scheduled bank at the time 
of the passing of the decree will be of no avail,, 
having regard to the definition of 'loan ' which ^ 
clearly contemplates the existence of a scheduled 
bank at the time of the advance and not only at the, 
time of the passing of the decree. Wo are not pre-l 
pared to impute an intention to the Legislature 
which cannot be reasonably gathered from the 
language of S. 2 (9) of the Act. We may refer in 
this connexion to tho decision of their Lordships in 
1939 O. W. N. 282,1 where it was laid down that 
when the meaning of words in a statute is plain 
it is not the duty of the Courts to busy themselves 
with supposed intentions of the * 

hold, therefore, that the learned Additional Civ. 
Judge was wrong in holding that the provtoions of 
the U. P. Debt Redemption Act did not apply to 
the case. We allow the revis ion with coats, oet arid e 

40 
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Cr 


180 I. C. 1 

I. L.R. 
769n : 1939 


with the 
sale in execution 


(•39) 26 A. I. R. 1939 P. C. 47 : 1801. 

# t T Qfu . is Pat, 234 : 66 I. A. 6b . 

(1939) Kar P.C.128s 1941 R. L. B. 769n : 

O. W. N. 282 (P. C.), Pakala Naravana Swami v. 

Emperor. 
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_ the order oi the Additional Civil Judge of Fjzabad 
and direct him to dispose of the application accord¬ 
ing to law. Id view of the fact that we have allowed 
the revision application, Civil Misc. Application No. 
138 of 194*2 for stay becomes infructuous. Let it be 
consigned to the records. 

G.N./R.E. Revision allowed. 
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Thomas C. J. and Madeley J. 

Madan Gopal — Appellant 

v. 

Hirday Narain and others 

— Respondents . 

Appeal No. 6 of 1939, Decided on 11th August 
1942, against order of Ziaul Hasan J., Reported in 
b (25) A. I. R. 1938 Oudh 135. 

Civil P. C. (1908), O. 41, R. 27 — Refusal to 
exercise or non-exercise of discretion amounts 
to defect in procedure — First appellate Court 
exercising its discretion in judicial manner re¬ 
garding admission of additional evidence — 
Discretion should not be interfered with in 
second appeal — Interference should only be 
made where discretion was not exercised in 
judicial manner and in accordance with law — 
Discretion held properly exercised: 1938 0.W.N. 
429=(’88) 25 A.I.R. 1938 Oudh 135=174 I.C. 394, 
REVERSED. 

When a discretion is vested in a Court by the 
provisions of the Civil Procedure Code the Court is 
bound to exercise such discretion one way or other 
and a refusal to exercise it or the non exercise of it 
amounts to a defect in procedure. The Court whilo 
exercising such discretion must do so judicially and 
on sound legal principles. It should not exercise it 
in a non-judicial manner or in an arbitrary manner. 
Whore the first appellate Court has exercised a dis¬ 
cretion regarding the admission of additional evi¬ 
dence under O. 41, R. 27 in a judicial manner there 
is no error either of law or of procedure and conse¬ 
quently such exeroise of discretion should not be 
interfered with in second appeal. Tho interference 
in second appeal should only be made whero the 
first appellate Court has not exercised tho discretion 
in a judicial manner and in accordance with law. 

_ . [P 4800; P 497a] 

I he plaintiff was accorded an opportunity to have 
a plan of the 6uit land prepared by a commissioner 
and bo faild to avail of it. But tho first appellate 
, teing °* opinion that the appeal before it by 

a the plaintiff could not be decided with certainty 
without a proper plan appointed a commissioner to 
prepare tho same and on the basis of that allowed 
the appeal decreeing the plaintiff’s suit : 

Held that since tho suit could not be decided 
without a proper and correct plan of the suit land 
the order passed by the first appellato Court direct¬ 
ing the preparation of the plan by the commissioner 
was not without jurisdiction but was passed in its 
discretion in order to arrive at a correct decision of 
the appeal. As tho discretion was properly exercised, 
it could not be interfered with in second appeal. It 
was not a case where the first appellato Court had 
admitted additional evidence to patch up the weak 
C8S6: 1938 O-W.N. 429=(*86) 25 A.LB. 
1938 °udh 185=174 I.C. 894, REVERSED : (*28) 
10 A. I. R. 1928 Oadh 109, Rel. on; Com law 
*cTp?C. _ [P 487a; P 488c] 

Chitaley, 0. 41 R. 27, N. 18 Pt. 2. 

( 41) MuJla, Page 1194, Note “Second appeal.** 


Niamaf Ullah — for Appellant. 


D. P. Khan — for Respondents 1 and 2. 

JUDGMENT. — This appeal has been declared 
to be a fit one for appeal before a Bench consisting 
of two Hon’ble Judges under the provisions of 
S. 12 (2), Oudh Courts Act. The appeal was decided 
by the Hon’ble Zia-ul Hasan J. on 1st March 1938. 
The application under S. 12 (2), Oudh Courts Act, 
was filed on 30th March 1938 and the certificate 
was granted on 30th March 1939. The defendants 
filed a second appeal in this Court against the 
decree of the learned civil Judge of Malihabad, 
Lucknow, dated 13th December 1935, decreeing the 
plaintiff's suit. The facts of the case briefly are that 
one Lachhman Prasad, defendant 3, was adjudged 
an insolvent on 15th November 1929, and the offi¬ 
cial receiver sold his property specified in Sell. A, 
annexed with the plaint which included a house / 
and eight out-houses, etc., to Madan Gopal under a 
sale deed dated 5th October 1932 and delivered pos¬ 
session to him. It appears that in tho year 1902 
there was a partition of manza Bhillawun and plot 
No. 357 measuring 19 biswas was allotted to mahal 
Parshotam Naraiu and was owned by Parshotam 
Narain, the father of defendants 1 and 2, Hirday 
Narain and Jagdish Narain. On 15th May 1926, 
Mt. Biuda Dei, Parshotam Narain’s widow and the 
certificated guardian of her two minor sons Hirday 
Narain and Jagdish Narain sold 14 biswas oat of 
No. 357 to Laohhman Prasad, defendant 3, (vuZa 
Ex. 17) who built a hou96 on it. On 23rd July 1928 
Lachhman Prasad executed a deed of gift in favour 
of bis two minor sons Ajodhia Prasad and Raghu- 
nandan Prasad in respect of his house and on 16th 
November 1928 ho applied to the insolvency Court 
for being adjudged an insolvent, and, as we have y 
said, was deolarod an insolvent on 15th November 
,1929 and the receivor was appointed ou 20th 
August 1931. On 11th July 1932 Hirday Narain 
and Jagdish Narain sons of Parshotam Narain filed 
a suit against Lachhman Prasad and two others for 
possesion of about five biswas of plot No. 357 by 
demolition of their house on tho allegation that 
while building the house Laohhman Prasad hod 
encroachod upon the five biswas of land which were 
sold to him. The official receiver was no party to 
tho suit. The suit was dooreed on 14 th December 
1932 on the finding that Laohhman Prasad's house 
partly stood on tho five biswas of plot No. 357 
which were excluded from the sale to him (oide 
Ex. B-l). 

On 5th October 1932 the offioiol receiver sold the 
house of Lachhman Prasad to tho plaintiff Madan h 
Gopal. When Hirday Narain and Jagdish Narain, 
defendants 1 and 2 wanted to recover possession of 
tho land In execution of their decreo against Laohh- 
man Prasad and his sons Madan Gopal filed objec¬ 
tions under O. 21, R. 97, Civil P. C., but these 
objections were dismissed on 6th November 1932. 
Thereupon tho present suit was filed by Madan 
Gopal on 20th September 1934, for a declaration 
that he was the owner of the property the subjeot- 
mailer of the suit. In defence it was stated that the 
land for which defendants 1 and 2 obtained the 
decree did not belong to defendant 3 and therefore 
it could not vest in the official rooeiver, that the 
official receiver could not sell the land to the plain¬ 
tiff, that the plaintiff was bound by the decree ob- 
tamed and that tho sale in his favour was vitiated 
by the doctrine of lis pendens. It appears that ou 

h® *? *? m J“ UCa the , tri(kl 1 0owt ‘ «“ STrequest o! 
the plaintiff s oounsel appointed a commissioner for 

preparing a map and locatiog tho two portions of 
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a Plot No. 357 and report whether the house purcha¬ 
sed by the plaintiff Blood on the 14 biswas purchased 
by La.'bbmao Prasad or whether it covered any 
portion of the remaining 5 biswas of the plot. When 
the commissioner wanted to go to tbe locality to 
execute tbe commission the plaintiff’s agent in- 
formed tho commissioner that he did not want the 
commission to be executed. The trial Court after 
recording the evidence came to the condueion that 
the plaintiff had failed to prove that the house 
purchased by him stood exclusively on tbe 14 biswas 
purchased by Lacbhman Prasad and dismissed the 
auit. The plaintiff appealed and the learned Civil 
fudge who heard tho appeal observed in his judg¬ 
ment as follows : 

“In my opinion the case cannot with certainty be 
decided without a map showing the extent of 14 
b biswas of land sold to respondent 3. I therefore 
appoint B. Uma Prasad pleader as commissioner. 
Ho shall (1) prepare a plan of the locality showing 
tho oxtont of 14 biswas of land sold to Lacbhman, 
respondent 3 under Ex. 17. In order to find this 
out ho will tako into consideration Ex. 17 and the 
revenue papers. Exs. B-2 to B-4 and Ex. 15 and any 
othor papers bo may deem necessary .... The 
parties should attend on 31st October 1935 to show 
if they accept or file objections if any to the report." 

This order was passed on 19th October 1935. 
The commissioner filed his report and objections 
were filed by Madan Gopal plaintiff and Hirday 
Narain and Jagdi6h Narain, defendants 1 and 2 to 
tho report. The learned Civil Judge after hearing 
arguments in tho appeal decreed the plaintiff's suit. 
Hirday Narain and Jagdish Narain, defendants 1 
c and 2, camo up in second appeal to this Court. The 
appeal came up for hearing before tbe Hononrable 
Zia-ul-Husan J. who allowed the appeal set aside 
tbe decreo of the lower appellate Court and restored 
that of the trial Court, in other words the plain¬ 
tiff's suit was dismissed. The Honourable Judge of 
this Court was of opinion that tbe learned Civil 
Judge had no jurisdiction to issue a commission 
and admit further evidenco in order to supply the 
lacuna whioh was in tbe evidence of the p Win tiff. 
A large number of cases wore cited by the learned 
counsel for tho parties and the same cases with 
tho addition of few others have been cited before us. 
Two points have been raised by Mr. Niamat Ullah, 
tho learned counsel for tho plaintiff Madan Gopal, 
namely that where the Court of first appeal has 
exercised its discretion in one way regarding the 
admission of additional evidenco it is not open to a 
d Court of second appeal to interfere with that dis¬ 
cretion. Hia contention is that the Honourable 
Judge of this Court in second appeal bad no juris¬ 
diction to interfere with the discretion. His second 
contention is that in any ovent the Honourable 
Judge instead of dismissing the suit, should * 
remanded it to tho lower appeUato Court to decide 
it on merits after excluding tho additional evidenoe 
which ho admitted in apped. The 1 carnal counsel 

has relied on O. 41, R. (1) ( ). • 2 

tho following cases : 26 O. C. 66.1 42 Mad. 737 
1938 O. W. N. 257 while tho learned counsel for 
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a. i. r. 


. (’23) 10 A.I R. 1923 Oudh 109 : 75 I.C. 331 : 26 
O.C. 66. Badri P rasad ., v - .ro , C 2 74 • 42 

1938 O W. N. 257 : 14 Luck. 4, Jagdco I rasad . 
Pearoy Lai. 



2 M. 1. J. 28 7.» „„d ,238 MS IS.*"** 

Commissions are issued under 0. 26, R. 9 which 
lays down that "in any suit in which the Court 
deems a local investigation to bo requisite or proper 
for tbe purpose of elucidating any matter in dis- 
pute, or of ascertaining the market value of any 
property or tbe amount of any mesne profits... the 
Court may issue a commission to suoh person as it 
thinks fit directing him to mako such investigation 
and to report tbereoD to the Court." Under 8. 107, 
Civil P. C., the appellate Court has the same powers 
and can perform as nearly as may be the same 
duties as arc conferred and imposed by tbe Code of / 
Civil Procedure on Courts of original jurisdiction. 1 
The appellate Court has power to tako additional 
evidence or to require such evidence to be taken. 
Order 41, R 27 (1) (b) lays down that when tho ap¬ 
pellate Court requires any document to be produced or 
any witness to be examined to enabloit to pronounoe 
judgment, or for any other substantial canse,it may 
allow such evidence or document to be produced, or 
witness to be examined. Rulo 27 (2) of the same 
order lays down that wherever additional evidenoe 
is allowed to be produood by an appellate Court, the 
Court shall record the roason for its admission. In 
the present caso the roason recorded by tho learned 
civil Judgo was that ho could not decide the appeal 
with certainty without a map showiDg the extent 
of 14 biswas of land sold to Lacbhman Prasad. 

A distinction has to be drawn between “jurisdic-j g 
tion" and "discretion'* and in our opinion whoo 
the first appellate Court exercises its discretion the 
Court of second appeal should always be most reluc¬ 
tant to interfere. In fact when a discretion isveatod 
in a Court by the provisions of the Code of Civil 
Procedure tho Court is bound to exercise such dis¬ 
cretion one way or othor and a refusal to exercise 
it or the non-exercise of it amounts to a dofoct in 
procedure. The Court while exercising suoh discrc- 

4.1*34) 21 A.I.R. 1934 Pat. 284 : 148 I. C. 962 : 

15 P L. T. 142, Gorakh Prasad v. Jhari Shankar. 

5. (’81) 18 A.I.R. 1931 P. C. 143 : 132 I. C. 721 : 

10 Pat. 654: 58 L A 254 (P.C.), Parsotim Thakur 

v. Lai Mohar Thakur. _ „ 

6. (*81) 18 A I.R 1931 Oudh 298 : 132 I. C. 259 : 
fl O \V N, 627. Kazim Husain v. Shamlihoo Nath. 

7. (’31) 18 A.I.R. 1931 P. C. 175 : 134 I. C. 669 : h 
8 O.W.N. 936 (P.C.), Manmohan Das v. Mt. Ram 

8? e ('32) 19 A.I R. 1932 Oudh 227 : 138 I. C. 513 : 

8 Luck. 18: 9 O. W. N. 379, Ram Naresh Singh v. 

9 ? h (’ 4 k l) 28 A.I.R. 1941 Cal. 378 : 196 I. C. : 

I L B. (1941) 1 Cal. 636 : t 4 C. L. J. 121. 45 
C.W.N. 498. Jamadar Singh v. ®bikhNai jftbAU; 
10. (’41) 28 A I B. 1941 Oudh 429 .194 L 0. 16! . 
1941 a W. N 648. Mt. Mania v. M.nohai: Lai. 

1UT41) 28 A.I.R 1941 Oudh 341 : JftLS'Kw 
1911 O ff N 613. Gokul Prasad v M ab ^ ei K 27 ' 
12. (’39) 26 A. I. R. 1939 Rang. 92 . 1811. 0. 

Rlnung I>o Njein v. r C 355 • 

i a i*ao\ 97 A I R 1940 Mad. 911.1»* *• • 

W40 2U t : J M?. Narasimhamurti v. Hayat 

iaTsBI 25 A I R. 1938 Mad. 372 : 182 I. 0. 868 : 
‘fgSS l M L J: 50. Srinivasa* Pilla, v. Alagappa 

Chettiar. 
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tion must do so judicially and on sound legal prin- 
a jciples. It should not exercise it in a non-judicial 
manner or in an arbitrary manner We are of 
opinion that where a Court has exercised a discre¬ 
tion in a judicial manner there i9 no error cither of 
'law or of procedure and consequently such exercise 
of discretion should not be interfered with in second 
‘appeal. The interference in second appeal should 
only bo made where the appellate Court has not 
exercised the discretion in a judicial manner and in 
accordance with law. There can be no doubt that 
ithe present suit could not be decided with certainty 
(without a proper and correct plan. This was the 
• feeling of the learned civil Judue and is ours also. 
'We aro therefore of opinion that the order passed 
( by the learned oivil Judge was not without jurisdic¬ 
tion but was passed in his discretion in order to 
(arrive at a correct decision of the appeal, 
k The first case relied on by the learned counsel for 
the plain tiff appellant, namely 26 0. C 66* sup¬ 
ports his contention. The learned Additional Judi¬ 
cial Commissioner held that where the Court of 
first appeal has exercised its discretion in one way 
regarding the admission of additional evidence it is 
not open to a Court of second appeal to interfere 
with that discretion. We entirely agree with this 
view. The Hon'ble Zia-ul-Hasan J. seems to doubt 
the correctness of this view on the ground that in 
his opinion this was a case of “jurisdiction'* and 
not of “discretion.*' The Hon*blo Judge seems to 
think that this view is against the pronouncement 
of their Lordships of the Privy Council in the case 
reported in 58 I. A. 254® relied on by the learned 
counsel for the respondents. Wo have carefully 
read the judgment of their Lordships of the Privy 
c Council. Their Lordehips laid down, as the hcad- 
noto shows, as follows : 

“By the terms of O. 41, R. 27 (1) (b), it is only 
where an appellate Court 'requires* it (that is, finds 
it needful) that additional ovidencecan beadmitted. 
It may bo required to enable the Court to procounco 
judgment, or for any other snbatantial cause, but it 
must bo the Court that requires it. The power 
cannot be exercised on an application by a party 
before the appeal is heard. Wherever the Court 
admits addition*! evidence it is bound by R. 27, 
enb-r. (2), to record its reasons, and by B. 29 must 
specify the points to which the evidence is to be 
confined. The power should bo exercised vory 
sparing y, and only when the additional evidence 
baa a direct and important bearing on the issues." 

In this case the respondents before the hearingof 
d the appeal applied to tho High Court and obtained 
leave to adduce evidence as to the authenticity of 
the thumb marks purporting to have been made on 
certain documents. This request was granted. Their 
Lordships were of opinion that this additional evi¬ 
dence ought not to have been admitted. If the 
respondents dwired to give evidence as to the thumb- 
impress ons, theyhad ample opportunity to do so in 
tho trial Court. With regard to provisions of R. 27 
aub-oJ. (1) (ai their Lordalilpe observed that it had’ 
no application to that case. With regard to R n 
(1) (b) their Lordships observed that it isonly whero 
the nppellato Coart "requires" that additional evi- 
, be admitted. It may be required toenable 

° pron< T 00 dement, or lor uny other 
substantial cause, but in either case It must be the 
Court that requires it. These observations in our 
humble opinion snpport tho case ol the appellant. 
It is true that In this case their Lordships laid down 
that when on waminiDg tho evidence ns it Hands 
Borne inherent lacuna or defect becomes apparent! 


the lower Court should not be allowed to patch up Q 
the weak part9 of the case. This will depend upon 
the circumstances of each case. It is truo that tho 
plaintiff was accorded an opportunity to haveaplan 
prepared by a commissioner and he failed to avail 
of it. but on appeal the learned Judge felt that 
justice could not be done without a proper plan. In 
fact he was of opinion that the appeal could not be 
decided with certainty without it. 

Tho second case relied on by the learned counsel 
for the appellant is 42 Mad. 737. a It wasaejnvorse 
case in which it was held that where a lower appel¬ 
late Court refuses to admit a certain document as 
additional evidonce under 0. 41, R. 27, the High 
Court cannot interfere and bold that such additional 
ovidence ought to have been admitted. This was 
the opinion of the majority of the Judges. Bddasiva 
Ayyar J., who was tho dissenting Judge, was of 
opinion that the High Court has power in second / 
appeal to consider tho propriety of the exercise of 
discretion by tho lower appellate Court as regards 
the admission of additional evidence. The third 
case reported in 1938 0. W. N. 257® in our opinion 
does not help the plaintiff-appellant. It deals with 
the discretion exercised under 8.14, Limitation Act. 
Most of the cases relied on by the defendants-res- 
pondents can be distinguished on tho ground that 
they were cases in which additional evidence had 
been admitted by tho first appellate Conrt not of 
its own motion bat at the request of a party. These 
observations do not apply to the cases reported in 
8 O.W.N. 027® and 8 O.W.N. 936.7 The cases which 
are most strongly relied on by tho learned counsel 
for the respondents are the following cases, Tho 
first case is 58 I.A. 254® to which a roforenco has 
already been made and we do not propose to discuss 
it any further. * 

The case reported in 8 O. W. N. 9367 is also a 
Privy Council caso. In this case the High Court had 
oxamined a witness suo motu and their Lordships 
of the Privy Council held that where the examina¬ 
tion of a witness in the High Court takes place with 
complete disregard of the provisions of O. 41, Rr. 27 
and 29, Civil P. C., bo carefully framed to ensure 
that such exceptional procedure shall be resorted to 
only in special circumstances, and with odoquato 
safeguards, and whero there is no record of the rea¬ 
son for the admission of this additional ovidenco. 
nor ,9 there any specification of the points to whioh 
tjia evidence is to be coofined or any record of tho 
proceedings of the points so specified, and further 
where the witness appears to havo been called at tho 
outset of the hearing in the High Court and not 
after the Court had satisfied itself on examining tho h 
ovidenco taken below that there wero matters on 
which his evidence was eseential to enable them to 
do justice between tho parties, tho ovidenoo intro- 
duced in these circumstanoes cannot bo regarded 
otherwieo than as highly irregular and suoh incom¬ 
petent testimony must bo entirely disregarded. Tho 
observations made by their Lordships are perfectly 
eorrwt as far as the facts of that case were concern- 
ed. This was a case of bad exercise of discretlonand 
ogamst tho express provisions of law. Wo do not 
whink that this case is an authority for a general 
proposition. It applied to the olroumatances of that 

In the caso reported in 8 O. W. N 627 s u 
held by a Bone* ,f this Court that when a Z'tl 
oould have applied to tho lower Court for ad jour/ 
ment to oall further ovidence, but does nol do « > 
and takes tho ohance of a judgment In hu i« vnnr C ' 
the evidence then at hiB 
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a I?* 6 C°urt has of course a discretion to admit addi¬ 
tional evidence for substantial cause bat the power 
given ander S. 107 and 0. 41, R. 27. Civil P. C 
should be exercised very sparingly bv the Courts and 
great caution should be exercised in admitting new 
evidence. Where there is no lacuna or defect to be 
filled up or remedied and no substantial cause for 
taking the additional evidence, the so-called addi¬ 
tional evidence, as it stands, is legally inadmissible 
and must be left out of consideration in disposing of 
the case. In the body of the judgment the learned 
Judges had criticised the procedure adopted by the 
appellate Court. It cannot be said that the learned 
Judges have laid down as a general proposition of 
law. Their observations apply to the circumstances 
of that case. 

In the Patna case reported in A. I. R. 1934 Pat. 
284*and relied on by the respondents’learned coun- 
b eel the appellate Court had remanded the case. It 
was held that the mere fact that the plaintiff might 
have been better advised to apply for a commission 
at the trial of the suit would not in itself warrant 
the issuing of a commission by the appellate Court, 
far less could it be held to justify the appellate 
Court in issuing a general order for admission of 
such additional evidence as either of the parties 
might wish to produce. There was no order of any 
particular evidence to be recorded but there was a 
general order for admission of any evidence. The 
question of jurisdiction in this case arose only with 
regard to the order of remand. It was a case of bad 
exercise of discretion. The case reported in A. I. R. 
1941 Cal. 378® wa3 a case in which additional evi¬ 
dence was admitted under O. 41, R. 27 (1) (a). Civil 
P. C. The appellate Court “did not require the evi¬ 
dence". We do not think it necessary to discuss the 
C remaining cases cited by the learned counsel for the 
respondents as those cases are clearly distinguish- 
'ablc and do not apply to the facts of the present 
lease. After considering all the authorities cited by 
both the parties and the circumstances of the case 
wo are of opinion that in second appeal this Court 
should not interfere with the discretion used by the 
Appellate Court. The result is that we allow the 
appeal, set aside the decree of the Hon’ble Judge of 
this Court and decree tho plaintiff’s suit for decla¬ 
ration with ooste of this Court and of the trial 
Court but not of the lower appellate Court as it was 
not allowed by the Court. 

G.N./R-K. _ A W' al flWotred ‘ 

A. I. R. (29) 1952 Oudh 588 

d Thomas C. J. 

Baldeo and others — Appellants 

v. 

Tejja and others — Respondents. 

Second Appeal No. 238 of on 8th 

August 1942. against order of Addl. Civil Judge. 
Unao, D/- 1st April 1942. _ 

Ch°ap d n Ch R. f 1of 
appeal after Court hours is invalid. 

i 3 h nof 0 a U vaSd n presenUtion and hence 
limitation. 

wSSS&F. - ThTaP^l is clearly barred 
by J tVme. The last day of UntottoB was lOtt Jog 
1942 , but as tho vacation finished on lUtn joiy 


Baldeo v. Tejja (Thomas C. J.) A ! R 

the appeal should have been filed on 11th Jnly dur- 

M UrS '/,u® 00011 *? 0UrB are ,r0m 10A ' 

to 3-30 P. M. and this appeal was presented to the 
Deputy Registrar in his office on 11th July 1942 at 
3-58 P. M. after the Registrar had left the Court 
As 12th and 13th July were holidays it was put up 
before me on 14th July without any application 
under S. 5, Limitation Act. I pointed out to the 
learned counsel that the appeal prima facie was 
barred by time and I drew his attention to Chap. 12 

R. 19 of the Chief Court Rules. He asked for some^ 
time to study the point which was granted. The ap¬ 
peal was put up for orders on 25th July when the 
learned counsel prayed for time to put in an appli¬ 
cation under S. 5, Limitation Act, and time was 
allowed up to 27th July 1942. 

On 3rd August 1942 the appeal was again put up 
before me with a report that no application under 

S. 5 had been filed and on that date the learned / 
counsel argued that the limitation expired on 11th 
July at midnight. I regret I am unable to accept 
bis contention. Rule 19 of Chap. 12 of the Chief 
Court Rules lays down that the Registrar, the 
Deputy Registrar and the Assistant Registrar 6bal! 
not receive any memorandum of appeal, petition, 
tender, power of attorney or any application for 
endorsement thereon of the fact of presentation or 
for any other purpose under the rules of the Court, 
except during Court hours on a day which is not an 
authorized holiday. The provisions are mandatory 
and the Court h6urs, as I have said, are from 
10 A. M. to 3-30 P. M. Therefore, strictly speaking, 
the appeal was presented on 14th July 1942, that Is 
two days After the period of limitation had expired. 
The rules framed by this Court are not inconsistent 
with the provisions of Ss. 122 and 128, Civil P. C.i g 
I therefore hold that Jhe presentation of the appeal, 
after Court hours was not a valid presentation. The 
learned counsel on 6th August 1942, put in an 
application under S. 5, Limitation Act, in which it 

that Annlimnt missed the 7 o’clock 


is stated that the applicant missed 
train on 11th July 1942 owing to great rush and 
had to take the next train for Lucknow which left 
Unao at about 11 in the morning, that when ho 
reaohed Lucknow he had to look for a lawyer who 
would prepare the grounds of appeal and file it and 
that the grounds were prepared and typed at about 
3 58 P. M. 

The appeal is a second civil appeal, the valuation 
of which is Rs. 180 and for purposes of oourt-fee 
Rs 60. The appeal is a very simple one and ground 
No. 1 states that the Courts below were wrong in 
awarding special costa againsttheappehant. Ground 
No. 2 states that the finding of the Coart of first 
instance that the plaintiffs 1 snit was frivolous and 
vexations was not borne out by the evidence on 
record. These grounds will show the nature of the 
appeal. Assuming that the applicant missed the 
morning train and took the H o'clock train, he had 
ample time to file the appeal upto 3.30 P. M. He 
bad no businees to leave the «PP<*' for th ° “J 
moment. His carelessness is confirmadby hisown 
action, namely that he did not put in this epp>'“- 
Uon until 6th August 1942 As far as 
he was not present on the date when the appeal 
was taken up by me, namely 14th July 
because I remember the counsel saying that he 

teXSSAV&SgiE 

isksk ysaasaa- 

th G a N7B a K i .° n UDder S ' 5 ' dimi3itd - 
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Agarwal and Madeley JJ. 

Bhikham Si?igh and others — 

Plaintiffs — Appellants 

v. 

Darshan Singh and others — 

Defendants — Respondents . 

Second Appeal No. 156 of 1939, Decided on 25th 
July 1942, against order of Addl. Civil Judge, Unao, 
D/. 13th February 1939. 

• Limitation Act (1908), Art. 23 — Suit alter 
one year from Magistrate's order but within one 
year of High Court's order in revision is within 
limitation : 11 Luck. 237=(’35) 22 A. I. R. 1935 
Oudh 392=155 I. C. 706, OVERRULED. 

^ A suit for compensation for malicious prosecution 
instituted moro than one year after the Magistrate's 
order of acquittal but within ono year of the dis¬ 
missal of the application for revision thereof is 
within time : H Luck. 237=(’36) 22 A. I. R. 1935 
Oudh 392=155 I. C. 706, OVERRULED ; Case 
law discussed. (P 489e,A ; P 4906] 

Limitation Act — 

('42) Cbitaley, Art. 23, N. 5 Pt. 3. 

(’38) Rustomji, Page 628 Pt. 6. 

K. N. Tandem — for Appellants. 

Haidar Husain and H. H. Zaidi — 

for Respondents. 

JUDGMENT. — This is an appeal by the plain¬ 
tiffs and arises out of the following circumstances : 
The respondents made a complaint against the 
e appellants in tho oriminal Court under Ss. 447 and 
147, Penal Code. Tho complaint was heard by a 
Special Magistrate who acquitted the appellants on 
23rd Fobruary 1937. Tho complainants filed a revi¬ 
sion in tho Court of the District Magistrate and he 
made a reference to this Court on 29th April 1937, 
that tho acquittal of tho present appellants be set 
aside. This reforenco was rejected by this Court on 
15 th September 1937. The present appellants brought 
this suit on 12th September 1938. It is to recover 
B8. 250 as damages for malicious prosecution. The 
suit was dismissed by tho first two Courts on the 
ground that it was barred by time. The plaintiffs 
filod a second appeal in this Court and one of tho 
learned Judges of this Court admitted tho appeal 
and further direoted that it be laid before a Bench 
under the provisions of S. 14 (2), Oudh Courts Act. 
Tho Courts below have held that limitation began 
a t0 run * rom the dato of acquittal of the plaintiffs on 
23rd February 1937. 

It is contended on behalf of tho appellants that 
limitation should run from 15th September 1937, 
when this Court refused to interfere with tho order 
of acquittal. The article of the Limitation Act 
applicable is Art. 23. It provides for a period of one 
year from the date tho plaintiff is aoquilted or the 
prosecution is otherwise terminated. The Coarts 
below have relied on 1935 O.W.N. 619.1 Naoavutty J. 
held in that case that limitation began to run from 
the dato of acquittal and that S. 9, Limitation Act 
provided that.no subsequent disability or inability 
to sue stops the time when once it begins to run 
and so the faot that an application for revision 
against an order of acquittal was made did not 
entitle the plaintiff to B ay that he could bring a suit 

I. (*35) 22 A.I.R. 1935 Oudh 892 : 165 I. 0, 708 : 
1935 O.W.N. 619 : II Luck. 287, Shankar Prasad 
v. Sheo Narain. 
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within one year of the date of the refusal of the t 
revision application. We are of opinion that limi¬ 
tation begins to run from the date when the prose¬ 
cution is terminated by acquittal or otherwise. The 
point to be considered therefore is when the prose¬ 
cution terminated. If it terminated when the 
reference made by the District Magistrate was 
rejected by this Court, time began to run from 15th 
September 1937 and S. 9 has no application. The 
learned Judge who decided the case, 1935 O. W. N. 
619, 1 was of opinion that in case of acquittals time 
begins to run from the date of the acquittal and not 
from the date of any subsequent order. He relied 
on 23 Mad. 24 2 and 47 Bom. 287 Tho Madras oose 
was overruled by a Full Bench of that Court in 
A.l.R. 1938 Mad. 349. 4 In thatcaseit was held that 
time begins to run from the dismissal of the revision 
petition and not from the date of acquittal. The 
learned Judges referred to I Luck. 215 6 There was J 
no point of limitation in that case but it throws a 
light on the question when the prosecution termi¬ 
nates. In that case the Magistrate discharged tho 
plaintiffs on 30th December 1919. The Sessions 
Judge issued notice to the plaintiffs to show cause 
why tho order of discharge should not be set aside. 
Subsequently, the Sessions Judge refused to interfere 
with the order of discharge. It was held by their 
Lordships of the Privy Council that tho proceeding 
terminated when tho Sessions Judge refused to 
commit the plaintiffs for trial. Thiscaso however is 
not very helpful in our opinion because there was no 
question of limitation before their Lordships but 
the principle which is applicable was laid down in 
(1861) 10 C.B. (NS) 692® and is quoted in tho Full 
Bench case in A.l.R. 1938 Mad. 349. 4 

"It is a rule of law that no one shall be allowed , 
to allege of a still depending suit that it is unjust. ' 
This can only be decided by judicial determination 
or other final event of the suit in the regular 
coarse of it.. . 

Unless tho reference to this Court was rejected 
the matter had not been finally decided. It was 
pending in this Court and it could not be said that 
the proceedings had terminated. It was observed by 
tho learned Judges of the Madras High Court that 
the words "when the plaintiff is acquitted’* cannot 
be divorced from the words "or the prosecution is 
otherwise terminated." They were of opinion that if 
aoquittal is followed by other proceedings, the pro¬ 
secution would terminate not by the acquittal but 
by the order passed in the subsequent proceedings 
and they relied on 57 I. O. 6357 We entirely agree 
with tho view of their Lordships of the Madras 
High Court and hold that limitation begins to runl ^ 
when the proceedings are terminated by aoquittal or) 
otherwise and the proceedings cannot be said to have 
terminated when they are pending in any appellate 
or rev isional Coart. It was held by tho Allahabad 

2. (1900) 23 Mad. 24, Narayya v. Seshayya. 

3 . (*22) 9 A.l.R. 1922 Bom. 209 : 67 I.C. 754 : 47 
Bom. 28 : 24 Bora. L. R. 507, Purshottam Vithal- 
das v. Raoji Hari. 

4. (’38) 25 A.l.R. 1938 Mad. 849 : 174 1,0. 428 * 
LL R. (1938) Mad. 675: (1933) liM.L.J. 344 (P.B.) 
Kulasekara Chetty v. Thoiasingam Chetty 

5. (’26) 18 A.l.R. 1928 P. C. 46 : 95 I. O.' 829 • 1 

K °- ,16a (P - C) ' Bslbhaddar 

Singh v. Badri Sah. - • v • 

6. (1881) 10 C.B. (N.S.) 592 : 31 L. J. 0.P..174 • 7 

Jur (N.S.) 1105 : 5 L.T. (N.S.) 188 ; 9 W.B 916 - 
128 R. R. 847, Gilding v. Eyre. ‘ * 

7. (-20) 7 A.l.R. 1920 Mad. 161 ; 57 1.0. 635 Sri, 

ranmla t. Viresalingam Gatu. 
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a Hi 8 h Conrt in 52 All. 5538 that a suit instituted 
more than one year after the Magistrate’s order of 
discharge but within one year of the dismissal of the 
application for revision thereof was within time. 
The learned Judges in that case refused to follow 
the Bombay case reported in 47 Bom. 28.3 relied on 
by Nanavutty J. in 1935 0. W. N. 619.1 This 
Allahabad case was considered by that Court in 
A.I.R. 1938 All. 49.® It was remarked in the later 
case that the former ruling was not an absolute 
authority for the proposition that the period of 
limitation for a suit for compensation for malicious 
prosecution must begin to run from the date of 
acquittal when the plaintiff has been acquitted. 
Allsop J. pointed out the hardships which would 
follow if it were held that limitation begins to run 
from the date of acquittal. He observed that if the 
plaintiff is bound to institute a suit before the re- 

b vision application is decided, he could not include 
the expenses incurred by him in the revision petition 
in the amount of damages. We are of opinion that 
the case in 1935 O. W. N. 6191 was not correctly 
decided by Nanavutty J. and that limitation in this 
case began to run from 15th September 1937 when 
the reference was rejected by this Court and so the 
suit is within time. We therefore allow the appeal 
with costs in this and lower appellate Courts and 
'remand the case to the first Court through the lower 
appellate Court for decision of the other issues aris¬ 
ing in the case. Costs in the first Court will abide 
the result of this suit. 

R.K. Appeal allowed . 

8. (’30) 17 A.I.R. 1930 All. 326 : 125 I.C. 464 : 52 
All. 553 : 1930 A.L.J. 885, Madan Mohan Singh 
v. Ram Sundar Singh. 

c 9. (’38) 25 A.I.R. 1938 All. 49 : 173 I. C. 669 : 
I.L.R. (1938) All. 89 : 1937 A.L.J. 1281, Bhagat 
Raj v. Mt. Qurai Dulaiya. 
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Agarwal and Madeley JJ. 


Ghissai Ram and others — 

Plaintiffs — Appellants 


v. 

Barey Lai — Defendant — Respondent. 
Appeal No. 21 of 1939, Decided on 2nd September 
1942, against order of Hamilton J., D/- 22nd 
September 1939. 

Hindu law — Adoption — Adoptive mother 
. clasping boy to her breast held sufficient — 
Declaration of acceptance is not necessary. 


To make a proper adoption it is not necessary 
that the adoptive father or mother should make a 
declaration of acceptance of the ohild in adoption in 
order to make the adoption valid. The clasping of 
the boy by the adoptive mother to her breast can 
have no other meaning than that she was taking 
him in adoption : 6 Cal. 381 (P.C.), Bel. on , 11 
Mad. 6 (F.B.), Expl. C p 491a - 

[•40) Mulla, Page 544, Ss. 488, 489. 

(’38) Mayne, Page 251, Para. 182. 

P. N. Bhatt for M. L. Saxena—ior Appellants. 

Eaider Eusain — for Respondent. 

1UDGMENT. — This is an appeal under S. 12 
(2). Oudh Courts Act. There is only one question in 
the appeal, namely whether to make a proper adop. 
tion it is necessary that the adoptive father or 
mother should make a declaration of acceptance of 


v. Babey Lad 


A. I. R 

™Hd hi Thi^ Pti0n 1 ° 0rder t0 makc ^option . 
on. s;I h Vi" ,t _n afl , br0 “? ht b J ‘be reversioners of 4 


°" e *2* & -SS? **» Lai defendant 

The appellants* 


had not been validly" adopted. 


learned counsel 


7 I. A. 


~ i , • . re,ies Q P° n 7 I. A. 2501 a Privv 

finn D n ^ 5 ’ 2 a Fa » Bench deci 

^ ad ^ aa Hl e h Court. The question to 
which their Lordships of the Madras High Court 

“ n P J? d n 6,r ™; nda was wh «‘her the ceremony of 
Datta Homan is essential to a valid adoption 
among Brahmans in Southern India when the adop- 
tive father and son belong to the same "gotra." The 
decision of the Privy Council was quoted as showing 
what was necessary to a valid adoption, and on the 
basis of it, it was held that "Datta Homan’ 1 was 
not essential. It is true that their Lordships say 
that the Privy Council decision is an authority for 
the proposition that any overt act is not sufficient 
and that corporeal delivery of the child must be / 
accompanied by the declaration on the one side, 

I give the child in adoption,*' and on the other 
“I take the child in adoption." The learned Single 
Judge of this Court, with whom we agree on this 
point, considered that their Lordships of the Madras 
High Court were going beyond anything that the 
Privy Council had said. He further pointed out 
that in Malta's Hindu law, para. 448 where the 
requisites of a valid adoption are given, a formal 
declaration is not one of those requirements. The 
appellants’ learned counsel admits that there is no 
set formula for such a declaration. Moreover, as the 
learned Single Judge points out, nothing is said in 
the Privy Council decision about a declaration of 
giving in adoption, and if there is no necessity for 
a formal declaration to that effect, there seems no 
reason why there should be necessity for a formal g 
declaration of taking in adoption. 

In the Privy Counoil decision, the facts of which 
have been carefully analysed by the learned Single 
Judge of this Court, we find that that does not lay 
down a hard and fast rule. The headnote runs : 
"Although amongst Sudras.no ceremonies are neces¬ 
sary in addition to the giviog and taking of a child in 
adoption; yet it must not be inferred therefrom that 
there can be such a giving and taking as is necessary 
to satisfy the law, even amongst Sndras, by mere 
deed, without an actual delivery of the child by the 
father," and it was held that "in this case on the 
evidence certain deeds of gift and acceptance of a 
child, duly executed and immediately registered, 
had not been intended by the parties as a complete 
adoption; the terms of the deeds themselveB not 
being necessarily inconsistent with such finding." ^ 
At p. 255 their Lordships of the Privy Council dis¬ 
cussed all the circumstances and came to the con¬ 
clusion that the parties did not regard the adoption 
as complete, but it remained, to some extent, still 
"in fieri." We have to see, therefore, whether from 
the circumstances of the present case such complete 
giving and acceptance of the child can reasonably 
be inferred. The circumstances of the present case 
are 6et down by the learned SiDgle Judge of thi3 
Court, and we cannot do better than quote them 

"In the present case the evidence is to the effect 
that Mt. Cbandrapali and her husband Rameshar 
asked Jageshnr and bis wife to give their son Barey 
Lai in adoption to them. They replied tbat ‘^®y 
were willing to do so. A 'puja’ was held in which 

1. (’81) 6 Cal. 381 : 7 I. A. 250: 7°. L. R. 313 : 

4 Bar191 (P.C.), Mahashoya Shosinath Gho3e v. 
Krishna Soondari Dasi. 

2. (’88) 11 Mad. 5(F.B.), Govindayyar v.Dorasami. 
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Jageshar, bis wife, Rameshar, and his wife Mt. 

* Chandrapali, the adopting mother, also participated. 

Rameshar and his wife sat for the ‘puja’ and asked 
again Jage3har and his wife to give them Barey Lai 
in adoption. Jageshar and his wife then put Barey 
Lai in the hands of Rameshar and his wife, Rame- 
shar's wife then took Barey Lai in her arms and 
put him to her breast. 'Puja* was then held. 
‘Haven’ and ‘gaudan’ were also held and the feet 
of three Brahmans were washed. Further there is 
also evidence to the effect that Rameshar and his 
,wife as well as Jageshar and his wife had ceremonial 
baths before carrying oot these ceremonies. Although 
there was not a declaration by the adopting mother 
jthat the boy was taken in adoption, she did clasp 
him to her breast and that could have no other 
meaning than that she was taking him in adoption 
and this was the immediate result of her having 
J actually asked the natural father and his wife to 
give the defendant Barey Lai in adoption,*’ 

It is not alleged that there is any error in the 
.statement of facts. We agree with tho opinion 
expressed by the learned Single Judge that what 
was done substantially fulfilled the requirements 
laid down by their Lordships of the Privy Council 
and that the adoption is not vitiated by the absence 
of the words “I accept this boy in adoption.*' We 
therefore dismiss this appeal with costs. 

B.K. Appeal dismissed, 

A. I. R. (29) 1942 Oudh 491 

Agarwal J. 

Khagendra Nath Mitra — Decree-holder 
c — Applicant 

v. 

P. C. Rai — Rival Decree-holder — 

— Opposite Party . 

Civil Revn. Appln. No. 44 of 1940, Decided on 
8th September 1942, for revision of order of Civil 
Judge, Lucknow, D/- 15th April 1940, 

Civil P. C. (1908), S. 73 — Surety for with- 
drawing attachment before judgment depositing 
decretal amount — Other creditors are not enti¬ 
tled to rateable distribution. 

Whero an attachment before judgment is with¬ 
drawn on some persons standing as sureties and 
those sureties pay the amount of the decree whioh is 
subsequently passed, the other creditors are not en- 
, titled to a rateable distribution: (*22) 9 A.I.R. 1922 
Cal. 19, Expl. t and Not foil,; ('39) 26 A. I. R. 1939 
Bom. 112 and (*40) 27 A.I.R. 1940 Nag. 79. Foil. 

c. p. c. _ CP 492a] 

(’40) Chltoley, S. 73 N. 4. 

(’41) Mulla, Page 287 Pt. (t); Page 291 Pt. (p). 

D. N, Bhaltacharjee — for Applicant. 

Siraj Husain and Durga Din Dahub — 

for Opposite Party. 

ORDER. — This is an application under S. 115 
Civil P. 0., against an order of the OMFJudge of 
Lucknow holding that the opposite party P. C. Rai 
is entitled to share rateably in the money deposited 
by one Radha Mohan for the satisfaction of a decree 
held by the applicant. The opposite party P. 0. Rai 
obtained a simple money decree on 23rd December 
1937 against Mr. Carvillo. Tho present applicant 
Khagendra Nath Mitra filed a suit against tho 
*ame Mr. Carvillo on 7th October 1937. He also 
made an application that a house belonging to 


Mr. Carvillo be attached before judgment. The de- 
fendant applied that a proclamation for the attach¬ 
ment be not issued. He subsequently applied that he 
was willing to give cash security. Time was allowed 
to him for the purpose but he failed to make any 
deposit and then the proclamation was ordered to 
be issued. On 13th December 1937 an application 
was put in by the defendant stating that Radha 
Mohan had agreed to file the security demanded 
from him and that Radha Mohan wag endorsing 
three Government Promissory notes in favour of the 
Court. On this application being filed, the order that 
a proclamation be issued was vacated. A decree was 
passed in favour of Mitra on 9th September 1938. 

He applied for the execution of the decree and 
prayed that the promissory notes endorsed by Radha 
Mohan be sold. Radha Mohan objected but his ob¬ 
jection was disallowed. Ho then deposited Mitra’s 
decretal amount in Court. P. C.Rai claimed rateable / 
distribution from that amount and it has been 
allowed. Mitra has come to this Court in revision. 
The application of P. C. Rai was under S. 73, Civil 
P. C., which provides: 

“Where assets are held by a Court and more per¬ 
sons than one have, before the receipt of such assets, 
made application to the Court for the execution of 
decrees for tho payment of monoy passed against the 
samo judgment-debtor and have not obtained satis¬ 
faction thereof, the assets, after deducting the costs 
of realization shall be rateably distributed among 
all such persons.*’ 

It has been argued on behalf of the applicant that 
Radha Mohan had also beoome a judgmont-dobtor 
and the money deposited by him could not bo claim¬ 
ed by P. C. Rai whose dcoree was against Mr. Car- 
ville only. It was held in A. I. R. 1940 Nag. 791 Q 
that the liability of the surety is coextensivo with y 
that of the judgment-debtor, that is, tho surety 
mast be deemed to be a judgment-debtor and honoe 
assets obtained in execution of one decree from the 
surety of the judgment-debtor cannot be rateably 
distributed to the holder of another decree against 
the same judgment-debtor as the sorely is not tho 
judgment-debtor of suoh decree-holder. Counsol for 
the applicant ba9 also relied on A. I. R, 1939 Bom. 
112.* In that case the judgment-debtor applied for 
stay of execution of the decree and his application 
was granted on condition of his furnishing security. 

A surety bond was executed by which tho surety 
undertook to pay a certain sum in oase the plaintiff 
suffered on acoount of the execution being stayed. 
The deoree under execution was ex parte and it was, 
subsequent to the execution of the surety bond, set 
aside but another deoree was passed and the decree- h 
holder again applied for execution of the decree. 
The surety then paid the decretal amount. It waa 
held that the other creditors were not entitled to 
rateable distribution because the Court had received 
the amount In terms to be applied towards the pay¬ 
ment of a particular decree and it could not apply it 
towards the payment of other debts. 

The learned counsel for the other side has relied 
on A.I.R. 1922 Cal. 19. 5 In that case an attachment 
before judgment was withdrawn on some persona 
standing as sureties and those sureties paid the 

M*40) 27 A. I. R. 1940 Nag. 79 : 186 I. C. 683. 

Sakharam Lahanuji v. Mahadoo Venkat. 

2. (*89) 26 A. I.R. 1939 Bom. 112 : 1 Q 11 , Q, 246 • 

I. L. R. (1989) Bom. 133 : 41 Bom.L.R. 176, Lal*- 

ohand Radhaklsan v. Ramdayal Ramnarayan, 

3. (*22) 9 A. I. R. 1922 Cal. 19 : 70 I. O. W9 : 26 

O. W. N. 169, Gbiiulal Agarwalla y. Todurmull 

Agar walla. 
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amonnt of the decree which was subsequently passed 
and it was held that the other creditors were enti¬ 
tled to a rateable distribution. In this case, the point 
whether the judgment-debtors in all the decrees 
were the same or not was not considered. It ia 
argued that the payment must be considered to 
have been made by the judgment-debtor Carville. I 
cannot accept this contention. The payment waa 
made by Radha Mohan in order to save his promis¬ 
sory notes from being sold. It is true that the appli¬ 
cation dated 13th December 1937 above referred to 
was made by the defendant but he mentioned in it 
that Radha Mohan was standing as surety and he 
had endorsed the promissory notes in favour of the 
Court. It cannot be said under these circumstances 
that it was Carville's money which was deposited in 
Court. I am of opinion that P. C. Rai the opposite 
party in this case was not entitled to claim rateable 
distribution. I therefore set aside the order of 
the learned Judge allowing rateable distribution to 
P. C. Rai and allow this application with costs. 

B.K« Order set aside. 


A. I. R. (29) 1942 Oudh 492 

Agarwal and Madeley JJ. 
Mohammad Muqeem Khan — Appellant 

v. 

Earn Dass — Claimant — Respondent. 

First Appeal No. 145 of 1938, Decided on 2nd 
September 1942, against decree of special Judge 
first grade, Lucknow, D/- 21st September 1938. 

U. P. Encumbered Estates Act (25 of 1934), 
c Ss. 15, 14, 4 — Landlord debtor prior to appli¬ 
cation under S. 4 bringing suit under S. 33, 
Agriculturists* Relief Act—Decree in suit under 
S. 33 is binding on mortgagee creditor in deter¬ 
mining amount under S. 15 of the Encumbered 
Estates Act. 

Where an applicant had before making the applica¬ 
tion under S.4 brought a suit under S. 33, Agricul¬ 
turists' Relief Act, and obtained a declaration about 
the amount due on the mortgage deed the creditor 
is bound by the decree in the suit under S. 33, 
Agriculturists' Relief Act : (*41) 28 A. I. R. 1941 
Oudh 193 and (’41) 28 A. I. R. 1941 All. 400, Foil., 
('39) 26 A. I. R. 1939 Oudh 75 and ('39) 26 A.I.R. 
1939 Oudh 184, Expl. [P 492d; P 493/] 

Oaya Prasad Srivastava — for Appellant. 

Ali Zaheer add P. D. Rastogi — for Respondent. 
d JUDGMENT. — This is an appeal against a 
decree of the special Judge first grade, Lucknow. 
The appellant had applied under S. 4, Eucumbered 
Estates Act. The respondent Ram Das preferred a 
claim for Rs. 6936-10-0 on tbo basis of a mortgage 
deed dated 25th November 1929. The applicant had 
before making the application under S. 4 brought a 
suit under 8. 33, Agriculturists’ Relief Act, and it 
was decided on 28tb October 1936. A declaration 
was made that the amount duo on the mortgage 
deed was Rs. 11,188-2-6. The application under 
S. 4 was made on that very date. It was contended 

on behalf of the respondent that he was not bound 

by the decree in the suit under S. 33, Agriculturists 
Belief Act. The learned civil “K^eed with his 

contention and allowed Bs. 16,000 
interest at 4* per cent, from 29th October 1936, 
till realization. He also allowed costs on Bs 4812. 
The principal amount seenred was Bs. 8000 and the 
special Judge allowed Bs. 18.000 to the respo^^t 
under S. 14 (4) (a), Encumbered Estates Act. It is 
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tion T^lScumb? ^ U ’ 188 2 - 6 - 8ec- 

tion 15 Encumbered' Estates Act, provides : 

, * ,- t€ uT D1D £ thenmount on the basis of a 

loan which has been the subject of a decree the 

whi>h i aCCCpt the findiDg of lhe Court 

which passed the decree except in so far as they are 

inconsistent with the provisions of 8. 14 .” 

Section 14 cl. (4) provides : 

“In examining each claim the special Judge 
shall have and exercise all the powers of the Court 
m which a suit for the recovery of the money due 
would lie and shall decide the questions in issue on 
the same principles as those on which such Court 
would decide them subject to the following provi- 
sions, namely, (a) the amount of interest held to bo 
due on the date of the application shall not exceed 
that portion of the principal which may still bo 
found due on the date of the application; (b) the pro- 
visions of the Usurious Loans Act 10 of 1918 will be 
applicable to the proceedings under this Act; (c) the 
provisions of the U. P. Agriculturists’Relief Act of 
1934 shall not bo applicable to proceedings under 
this Act.” 

It is argued on behalf of the respondent that as 
the decree was under the Agriculturists’ Relief Act 
which is not applicable to proceedings under the 
Encumbered Estates Act, it is not binding on him 
under S. 15. The point has been recently decided 
by a Bench of this Court in 1940 R. D. 616.1 It 
was held that a decree under 8. 33, Agriculturists’ 
Relief Act, is not inconsistent with the provisions of 
8. 14, Encumbered Estates Act. It was further held 
that a special Judge has to ignore the provisions of 
the Agriculturists’ Relief Act while acting under 
S. 14, Encumbered Estates Act, but he cannot 
ignore a decree passed under the Agriculturists' 
Relief Act. It was pointed out in that case that 
S. 4 (8), Encumbered Estates Act, provides that If 
within three months after the dateon which Chap. 3 
of the Act comes into force, a landholder has applied 
for amendment of a decree under tho provisions of 
the U. P. Agriculturists' Relief Act, tho period 
from the date of his application to the date of the 
final disposal thereof shall bo excluded from the 
period within which to make an application under 
sub-ss. (1) and (2) of the section. It follows that a 
landlord can first apply under the Agriculturists’ 
Relief Act and then under tho Encumbered Estatefl 
Act. 

It was held by the Allahabad High Court in 
A. I. R. 1939 All. 619 3 that the provision in S. 14 
(4) (c), Encumbered Estates Act. that the provisions 
of the Agriculturists’ Relief Act shall not be appli¬ 
cable to proceedings under that Act is for tbo special 
Judge and means that the special Judge will not 
while disposing of the matter under the Encumbered 
Estates Act apply the provisions of the Agriculturists' 
Relief Act but it does not prohibit tho agriculturist 
landlord himself from taking independent proceed¬ 
ings under the Agriculturists’ Relief Act. The same 
view was taken by a single Judge of this Court in 
1940 O. W. N. 129.5 a Bench of this Court took a 

1.(41)28 A.I.R. 1941 Ondh 193 : 192 LO. «4 :16 
Luck. 538 : 1940 B. D. 616 : 1940 O. W. N. 1293, 
Mohammad Husain v. Nagesbwar Prasad 


A. I. B« 


muunuiuiuu --07-- . n 

2. C39) 26 A. I. B. 1939 All. 619 : 186 I. C. 
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L. J. 555, Banbir Prasad v. Sheobaran 

3?T’40) 27 A. I. B. 1940 Oudh 207 : 185 LO. 726 : 
1940 O. W. N. 129, Ambika Prasad v. Mt. Maq- 
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different view in 1940 O. W. N. 1223« and in 1910 
O. W. N. 1128. 6 These cases were distinguished in 
1940 R. D. 616 1 above referred to on the ground 
that it was held in these cases that proceedings 
under the Agriculturists’Relief Act and the Encum¬ 
bered Estates Act could not go on simultaneously 
but they were not applicable when the proceedings 
nnder the Encumbered Estates Act were started 
after those under the Agriculturists’ Relief Act are 
finished. Such is the case here. Hhe application 
nnder the Encumbered Estates Act was made on 
the very dale the decree was passed in favour of the 
respondent. The Allahabad High Court took the 
same view as taken by this Court in 1940 R. D. 
616 1 in A.I R. 1941 All. 400« and held that where 
a loan has been the subject of a decree under the 
U. P. Agriculturists* Relief Act, the finding as to 
the amount of the loan and interest due to the cre- 
b ditor embodied in that decree should be taken a9 
the basis of the fresh decree to be passed under 

S. 15, U. P. Encumbered Estates Act, and the decree 
passed in this way nnder the Encumbered Estates 
Act cannot be said to be inconsistent with the pro¬ 
visions of S. 14, Encumbered Estates Act. We 9ee 
no reason to differ from the view taken by this Court 
in 1940 R.D. 616 1 and by the Allahabad High Court 
in A.I.R. 1941 All. 400.® 


It has been argued by the learned counsel for the 
respondent that the view taken in 1940 R. D. 616 1 
and by the Allahabad High Court in A. I. R. 1941 
All. 400® is inconsistent with that taken by this 
Court in 1939 O.W.N. 1187 and 1939 O.W.N. 385.® 
There are certain remarks no doubt in these cases 
which help the respondent to a certain extent but 
these cases were considered in 1940 R. D. 6101 and 
C wero held not to be applicable. It was observed in 
1939 O. W. N. 1187 that a special Judge has to see 
whether tbe civil Court that passed the decree could 
have passed the decree which it did pass if that 
Court had had to comply with the provisions of 
S. 14. In the other caso it was observed : 

“Now in interpreting the phrase 'shall accept the 
findings of the Court which passed the decree except 
in so far as they are inconsistent with the provi¬ 
sions of 8. 14' in its widest possible sense, this may 
bo taken to mean that the special Judge will con¬ 
sider first whether these findings are inconsistent 
With cl. (4) (a), that is whether the amount of inter¬ 
est allowed by the decree was in excess of the por¬ 
tion of the principal found still to be duo at the 
date of tbe suit or decree. Seoondly, he will have to 
ooDBider whether the provisions of the Usurious 
a k 0 * 1 ? 8 Act have or have not been applied in the 
previous caso and thirdly he will have to consider 
whether in the previous case the Court has applied 
the provisions of the U. P. Agriculturists’ Relief 

AOlt 

It wasI not recaeary in both these cases to decide 
the point which is before ns. Th e point to bo decided 

4 . ('41) 28 A.I.R. 1941 Oadh 119 ; 192 I. C. 264 • 
If 638 { 1940 O.W.N. 1228, Jai Shankar v. 
Maqbul-ur-Rahman. 

5. (*41) 28 A.I.R. 1941 Oudh 80 : 1911.O, 416 • 16 
Luck 287 : 1940 O. W. N. 1126, Diidar Hosain v. 
Baboo Lai. 

6. (*41) 28 A. I. R. 1941 All. 400 : 197 I. O. 810 • 

Syed Ayub AJi Shah v. Kali Obaran. ^ 

7. (’89) 20 A. I. R. 1939 Oudh 75 : 179 I. O. 630 : 

14 Luok. 524 : 1939 O. W. N. 118, Rameagar 
Prasad v. Shayama. K 

8 io ( fla 9 A^i‘ L R * 198 . 9 0adh 18 * : 1811. O. 61 : 
1939 O.W.N. 886, Baijnath Singh v. Tolshi Ram. 


in the first case was whether the special Judge had Q 
committed a mistake in law in holding that the 
claim in respect of interest awarded by a decree of 
a civil Court from the date of the decree to the date 
of tbe application under the Encumbered Estates 
Act is not covered by S. 14 sub s. 4 (a), Encumbered 
Estates Act, and the point to be decided in the 
other case was whether a decree of a civil Court in 
which the provisions of the then Usurious Loans 
Act had been applied could be reopened in proceed¬ 
ings under the Encumbered Estates Act on the 
ground that the Usurious Loans Act had since then 
been amended. The learned Judges in this case 
observed that tbe learned special Judge was of opi- 
nion that the only case in which it was possible for 
the findings of the Court which passed the decree to 
be inconsistent with the provisions of S. 14 was one 
in which tbeamountof interest decreed was in excess 
of tbe portion of principal found due on the date of / 
the suit or decree and thatthe point was an interest¬ 
ing one but they did not think it necessary to decide 
it for the purposes of the case. The point actually 
decided in this case is not inconsistent with the 
view taken in 1940 R. D. 616 1 and A.I.R. 1941 All. 
400.® We are therefore of opinion that the respon- 
dent is bound by the decree under S. 33, Agricultu¬ 
rists’ Relief Act. We accordingly allow the appeal 
with costs and substitute the following in place of the 
deoree passed by the lower Court. A decree be passed 
in favour of Ram Das for Rs. 11,188 2-6 with future 
interest at 4J per cent, per annum from 29th Octo¬ 
ber 1936 till the date of realization. 

B K. Appeal allowed . 
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Thomas C. J. and Ghulam Hassan J. g 
Daya Shankar — Defendant—Appellant 


v. 

Badri Prasad , Plaintiff and another — 

Respondents . 

Appeal No. 3 of 1941, Decided on 27th August 
1942, against order of Agarwal J., Reported in 
('41) 28 A. I. R. 1941 Oudh 257 . 

(a) U. P. Stayed Arrears of Rent (Remission) 
Act (18 of 1939), S.3—To entitle tenant to bene¬ 
fit of Act Court need not have stayed rent suit 
under U. P. Act 4 of 1937. 


** yruviaea oy me u. r. otay or rr 

ceediDgs (Revenue Courts) Act (4 of 1937) that e 
suits shall be stayed, all suoh suits are automatical 
stayod and no order of the Court is necessary. Coi 
6equently in order to entitle the tenant to the bene) 
of tho Aot 18 of 1939 it is not necessary that tl 
Court should have stayed suit for rents : (*41) S 
A. I. R. 1941 Oudh 273 (F.B.), Rel. on. (P 494. 

(b) Oudh Courts Act (4 of 1925), S. 12 (2) - 
Rent case — Second appeal decided by Sing 
Judge—Further appeal lies under S. 12 (2). 

A seoond rent appeal under the U. P. Tenani 
Act 19 decided by a Single Judge only in certain cas. 
in which he has jurisdiction as regards the vali 
under the provisions of S. 100, Civil P. O. Ther 
fore, the Single Judge deoidea the rent appeal whi 
exercising the functions of a civil Court. The TJ ] 
Tenancy Aot itself provides for appeals to the oh 
Courts of the Distriot Judgo and the Chief Court i 
oertam cases specified in the Act. There is no val 
distinction botween a second rent appeal andaeeoor 
civil appeal which is deoided by a Single Judi 
under the provisions of S. 100, Civil P? 0 So 
tion 12 (2), Oudh Courts Act, is couched in vei 
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a general terms and does not confine the expression 
"any appellate decree" to appellate decrees in civil 
appeals only and by no means excludes appeals in 
rent cases. The opening words of S. 12 (2), Oudh 
Courts Act, make it clear that S. 263, U. P. Tenancy 
Act, is subject to the provisions of S. 12 (2), Oudh 
Courts Act. Therefore, a further appeal under S. 12(2), 
Oudh Courts Act, lies from a second rent appeal 
decided by a Single Judge of the Oudh Chief Court. 

• ‘ [P 494/, g) 

R. 13. Lai and M. M. Ldl — for Appellant. 

L. S. Misra — for Respondent 1. 

JUDGMENT. — This is a defendant's appeal 
under S. 12 (2), Oudh Courts Act, agaiDst the ap¬ 
pellate decree of a learned Single Judge of this 
Court. The appeal arises out of a suit for arrears of 
rent which has been decreed for Kharif 1341 F. ( 
0 1342 F. and 1343 F. One of the points arising in 
the appeal was whether rents accruing before Rabi 
1344 Fasli could be realized under the O.P. Stayed 
Arrears of Rent (Remission) Act, 18 of 1939, read 
with the U. P. Stay of Proceedings (Revenue Courts) 
Act, 4 of 1937, The learned Single Judge of this 
Court has taken the view that in order to entitle 
the tenants to the benefit of Act 18 of 1939 it was 
necessary that the Court should have stayed suits 
for rents. This view has been overruled by a Full 
Bench of this Court in 1941 0. W. N. 656.1 It was 
held there that where it is provided by the U. P, 
Stay of Proceedings Act that all suits shall be stayed, 
all such suits are automatically stayed and no order 
of the Court is necessary. Upon this view, therefore, 
the defendant-appellant is entitled to succeed and 
the suit must be dismissed against him. 
c Learned counsel for the plaintiff-respondent con¬ 
cedes this. He has, however, raised a preliminary 
objection to the hearing of this appeal on theground 
that the learned single Judge had no jurisdiction to 
grant leave to appeal under S. 12,-(2), Oudh Courts 
Act, and this appeal is, therefore, incompetent. The 
argument in a nutshell is that appeals to the Chief 
Court are expressly provided in rent cases under 
Ss. 265 and 269, U. P. Tenancy Act, (17 of 1939). 
Section 265 of the Act allows an appeal to the 
District Judge from the decree of an Assistant 
Collector of the first class or of a Collector in certain 
suits mentioned therein. The same section allows 
an appeal to the Chief Court in cases where the 
value of the subject-matter exceeds Rs. 5000. Sec¬ 
tion 269 of the Act allows a second appeal to the 
Chief Court from the appellate decree of a district 
, Judge on any of the grounds specified in S. 100, 
d Civil P. C. Seotion 263, Tenancy Aot, lays down 
that no appeal shall lie from any decree or order 
passed by any Court under this Aet, except ^ Pro¬ 
vided in this Aot. It is argued on the strengthh of 

these sections that although the U. p - Ten “ ZAuI 
provides for a second appeal in rent to th 

Chief Court it debars a further appeaby reason of 
the provisions of S. 263 of the Actaothat no further 
anneal in a rent case can lie under a. 12 12 ), uuan 
Courts Act. In support of this contention, reference 
is also made to Ss. 8 and 9, Oudh Courts Act which 
lay down that the Chief Court shall be the highest 
civil Court of appeal and revision and the highest 
Court of criminal appeal and revision. There is no 

section in the Oudh Courts Aot which lays down 
that the Chief Court is the highest Rent Court ed 

appeal and revision. We are_of_opimon_that_the 

1. ('ll) 28 A. I. R. 1941 Oudh 273 : 194 I O. 387 : 
16 Luck. 443 : 1941 O. W. N. 656 (F. B.), Han 
Saran Das v. Dbani Ram. 


BlSHONATHESHWARJI a, I, 

overruled ty 0bjeClion hfts no ,oroe &nd most be 8 

Section 12 (2) Oudh Courts Act. runs thus : 
notwithstanding any provision to the oontrary. 
contained in any enactment for the time being in 
force an appeal from any appellate decree made by 
a single Judge of the Chief Court shall lie to a 
Bench consisting of two other Judges of the Chief 
Court, if the Judge who made the decree declares 
that the case ij a fit one for appeal.” 

It is clear from the provisions of this section that 
a third appeal is provided from any appellate decree 
made by a single Judge of the Chief Court to a 
Bench of two Judges provided that the Judge has 
certified the case to be a fit one for appeal. It is also 
clear that this right of appeal is conferred upon a 
Bench of two Judges (subject, however, to the grant 
of a certificate by the single Judge) “notwitbstand- 
ing any provision to the contrary, contained in any / 
enactment for the time being in force.” A seoond, 
rent appeal lies and is decided by a single Judge 
only in certain cases in which he has jurisdiction as 
regards the value under the provisions of S. 100, 
Civil P. C. It follows therefore that tbe single Judge] 
decided the rent appeal while exercising the func¬ 
tions of a civil Court. The U. P. Tenancy Act itself 
provides for appeals to the civil Courts of the| 
District Judge and the Chief Court in certain cases 
specified in the Aot. There is no valid distinction 
between a second rent appeal and a second civil 
appeal which is decided by a single Judge under thel 
provisions of S. 100, Civil P. C. Section 12 (2), 
Oudh Courts Act, is couched in very general terms 
and does not confine the expression "any appellate 
decree” to appellate decrees in civil appeals only 
and by no means excludes appeals in rent cases. As 
regards the argument that S. 263, U. P. Tenancy 
Act, bars a further right of appeal to the Chief 
Court, we are of opinion that it is effectively 
answered by the very general words "notwitbstand- 
ing any provision to the contrary contained in aoy 
enactment for the time being in force" contained in 
sub-8. (2) of S. 12, Oudh Courts Act. The fact that 
the U. P. Tenancy Act came into force after the 
Oudh Courts Aot does not really affect the question. 
We hold that there is no substance in tho preli¬ 
minary objection and we, therefore, rejeot it. We 
set aside the decree of the learned single Judge of 
this Court and allow tho appeal with costs. 

G.N./R.K._ Appeal allowed. 
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Ghulam Hassan and Madeley JJ. h 

Thakur Sheomangal Singh and another 
— Defendants — Appellants 

v. 

Sri Bishunatlieshwarji and another — 
Plaintiffs — Respondents. 

Appeal No. 10 of 1939, Decided onSrd Augwtl942, 
against order of Ziaul Hasan 3 ...D -17 thJo* 1939 

U. P. Land Revenue Act (3 of 
_Charge of haq malikana need not be raiseu 

P “stoe» a'charge creates no interest 

able property, the charge o baq mahkana cannot 

involve a question of proprietary t ... . /i 37 v 

need not be raised at the time of the partition. I *7) 

24 A.I.R. 1937 Oudh 35 (F.B.), . p 496o] 

K. P. Misra — for Appellants. 

S. N. Srivaslava - for Respondents 1 and 2. 
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JUDGMENT.—This is a defendants* appeal 
against the judgment and decree of a learned single 
Judge of this Coart under S. 12 (2), Oudh Courts 
Act. The fact9 leading to the appeal may be shortly 
stated : On 5th July 1886, one Sudisht Narain 
Singh, who was the owner of two annas four pies 
eight krants and eight jau share in village Arkha in 
superior proprietary right, sold the same to three 
brothers, Gur Bakh6h SiDgh, Bishunath Singh and 
Jaduoath Singh, members of a joint Hindu family. 
Under this deed the vendees were, however, required 
to pay Ra. 70 to the vendor in four instalments. 
This Rs. 70 is described as haq malikana. The 
vendor reserved no other interest in the property 
sold. It may be stated that this entire share stood 
previously mortgaged with the joint family consist¬ 
ing of the three brothers. Gur Bakhsh Singh, the 
eldest brother, had three sons, Sbeo Narain, Bam 
b Ghulam and Sheo Mangal. Subsequently, Sodisht 
Narain Singh made a mortgage of his haq malikana 
in favour of the three brothers for Rs. 1200. In 
1901 Sudisht Narain Singh sold the equity of re¬ 
demption in the haq malikana to Bishunath Singh 
alone. It appears that by 1908 the joint family 
came to acquire the remaining 14 annas odd share 
in the village, so that the entire 16 annas in the 
village vested in fall proprietary right in favour of 
the joint family. There was a perfect partition of 
village Arkha between the three brothers and each 
of them got five annas four pies share in the village. 
Three mahala were formed. As Gar Bakhsh Singh 
had died by this time, the mahal falling to the 
share of his sons was named as mahal Sheo Narain, 
while the other two mahals were named after Bishu¬ 
nath SiDgh and Jaduoath SiDgh, the two surviving 
c brothers. 

In 1912 Bishanath Singh instituted a suit for 
redemption of one-third share against the sons of 
Gur Bakhsh Singh and obtained a decree by consent 
upon payment of Rs. 400 in 1918. To this suit 
Jaduoath Singh, tho mortgagee of the one-third 
share in tho haq malikana, was evidently not joined 
as a defendant. The sons of Gur Bakhsh Singh 
subsequently filed a suit for pre-emption in respect 
o the sale dated 28rd December 1901, of the equity 
of redemption in the haq malikana, and obtained a 
decree by the drawing of lots in their favour. On 
6th August 1988 Bishunath Singh made a wakf in 
favour of the deities, who are the plaintiffs-rcapon- 
de “‘ a ‘he case. On 28th September 1934, Bishu- 
“^ S L D8h . in8 i Unte ? a ro,t - ‘trough the deities, in 
a i a ? ® g T d J a8 “ w-pUintifl, against Sheo 
Mangal and Mt. Snndar Knar, the widow of Bam 

d ? h n ul . a . m ! ” bo bad dled ;. The sui ‘ was (or a deelara- 
tion that the haq malikana was a charge on the 

J. r0 . p ®^ y held by ‘ho defendants. The plaintifls also 
claimed a sum of Ra. 444-1-0 which represented 
onc-tbird of the malikana rights as pas/ arrears. 
The principal defence, which alone survives for 
discussion was that tho haq malikana was not a 

on ‘ he P^rty held by the defendants and 
that the oharge, if any, had been extinguished. 

The trial Court deoreed the suit holding that each 
cosharer at the partition of Arkha took the liability 
f 1 d ® fr . ayin K ‘he oharge In proportion to the share 

fhird % dee . d (EX ' 2 >- Damely <”*- 

lrd :.' 4 ” d ! s ,‘ ho defendants were in possession of 

t«i h l!^.i 0f ,‘ he P^Perty charged under Ex. 2, they 

fnrtvJ a j e exten * onIy - The ‘'la' Court 

further decreed the amount of past arrears. The 

taken a h PPe .i ate . C ° Urtdlsi ? iB8ed lhe aul ‘- Th e view 
I?;,®? by , tbe low ° r appellate Court was that the 
? f i?® enfre village into three equal shares 
did not indicate a division of the two annas odd 
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share which was not dealt with separately at the 
partition. The lower appellate Court further held 
that as Bishnunatb Singh, who held the charge of 
the malikana over the said 9hare by reason of his 
purchase of the right to receive the malikana from 
Sudisht Narain SiDgh did not assert at the time of 
the partition that the said share be also equally 
divided among6t all the cosharers, he was barred 
from raising the question that any portion of two 
annas odd share, which was charged with the liabi¬ 
lity for payment of the malikana, was allotted to 
the defendants. 

In second appeal this decision was reversed and 
the plaintiffs’ suit was decreed with a slight modi¬ 
fication in regard to the interest. The argument 
before the learned single Judge was that the ques¬ 
tion of haq malikana not having been raised at the 
time of the partition of 1908, S. 233 (k), U. P. Land 
Revenue Act, barred the plaintifls, and the charge / 
was extinguished. The learned Judge held that 
there was no warrant for the proposition that if a 
charge-holder or a mortgagee fails to bring his 
charge or mortgage to the notice of tho partition 
Court, the charge or mortgage is extinguished. We 
have heard learned counsel for the appellants and 
are of opinion that this appeal has no force. Sec¬ 
tion 233 (k), U. P. Land Revenue Act, may bo re- 
produced below : 

“233. No person shall institute any suit or other 
proceeding in the civil Court with respect to any of 
the following matters : (k) partition or union of 
mahals except aa provided in 8a. Ill and 112.** 

The question that arises for determination is 
whether it was incumbent upon Bishnunath Singh 
to raise the question about the charge of haq mali- 
kaoa at the time of the partition; in other words, 
whether such a question involved a question of pro- ^ 
prietary title within the meaning of S. Ill, U. P. 
Land Revenue Act, Wo are of opinion that Bishu¬ 
nath Singh was under no legal or statutory obliga¬ 
tion to raise any each objection before the partition 
Court. The only right which Bishnunath Singh 
possessed was the right to enforce the sum ofRs.70 
against the property whioh had boon sold to him 
and his brothers by virtue of the sale deed in 1886. 
This right did not amount to more than a charge 
against that property. The charge existed originally 
against the undivided share of two annas four pies 
eight krants and eight jau. This share became part 
and parcel of the remaining 14 annas odd sharo 
whioh was acquired by the family subsequently, 
with the result that the family became the owner 
of the entire 16 annas superior proprietary right of 
village Arkha. 

The poeition, therefore, was that the charge in 
respect of the haq malikana oould be enforced 
against the entire 16 annas share, whioh was sub¬ 
sequently partitioned among the three brothers in 
equal shares. The question whether the said oharge 
could be enforced against the shares of the brothers 
was not one whioh oould be said to involve a ques¬ 
tion of proprietary title. Learned counsel for the; 
appellants frankly concedes that there is no direot 
authority in support of the proposition that the 
question to enforce the oharge of haq malikana in- 
volvea a question of proprietary title. He has, how. 
over, argued that as the share of his olienta waa 
^V* t0 toem at toe partition free of oharge, the 
plaintifls cannot be allowed to burden that share 
with the oharge of haq malikana, while the? had 
omitted to raise this question at the time of the 
partition; in other words, that the proprietary 
rights in the share in their possession are afleotod 
by the impoeiUon of this charge. We are unaK 
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accede to this contention. It is a well understood 
rule of law that a charge, as distinct from a mort¬ 
gage, does not create any interest in the property. 
This conclusion follows from a comparison of the 
definition of S. 58 and S. 100, T. P. Act, which 
define ‘mortgage* and 'charge* respectively. The 
view that a charge creates no interest in the pro¬ 
perty appears to have been accepted in 1937 O.W.N. 
1 = A. I. R. 1937 Oudh 35 1 where it was held that 
where a will by a person provides for maintenance 
of his relatives and creates a charge on the estate, 
it does not create a bequest of an interest in the 
estate under S. 13, Oudh Estates Act. If, therefore, 
a charge creates no interest in the immovable pro¬ 
perty, it cannot be contended with reason that the 
charge of haq malikana involved a question of pro¬ 
prietary title, which should have been raised at the 
time of the partition. A number of cases were cited 
before ua by the learned counsel on behalf of the 
appellants, but we do not consider it necessary to 
refer to any of those cases, as it is not denied that 
those cases did not touch the question arising before 
us, nor do they afford any assistance in deciding 
the point. We hold, therefore, that the view taken 
by the learned single Judge of this Court was per¬ 
fectly correct, and dismiss the appeal with C03ta. 

R.K, Appeal dismissed, 

1. (’37) 24 A. I. R. 1937 Oudh 35 : 166 I. C. 477 : 

1937 O.W.N. 1 (F.B.), Sharif Ahmad v. H. Hunter. 
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Agarwal J. 

S, Sultan Husain — Plaintiff — 

Appellant 

v. 

Abdul Razaq and others — Defendants 

— Respondents, 

Second Appeal No. 275 of 1938, Decided on 25th 
August 1942, against order of Civil Judge, Rae 
Bareli, D/- 15th July 1938. 

Custom—Essentials and proof of—Wajib-ul- 
arz held not enough to prove custom entitling 
proprietor to eject tenant for misconduct or 
other reason. 

A custom must be ancient, certain and reasonable; 
and being in derogation of the general rules of law 
must be construed strictly. It must be proved by 
clear and unambiguous evidence and it would be 
wholly against all principles to uphold a custom by 
means of possible inferences or even by probableAp¬ 
plications. [P ™ bgj 

Where the wajib-ul-arz merely lays down that if 
the proprietors of the site o the house eject the 
tenant on account of his misconduct or any other 
reasonable ground then in that case the proprietors 
must immediately pay the price of the materials of 

the house. The wajib-ul-arz cannot be said to give 

in clear terms the proprietor a right to eject the 
tenant and the existence of such ar ight can only 
be inferred and therefore the waj b-nl-arz isi not 
enough to prove the custom that the prop.ietor is 
entitled to eject the tenant on the ground of mu- 
conduct or any other reason : ( 33)20 A. I. R. 1933 
Oudh 182 and S. C. A. No. 339 of 1927. Bel. on ; 
roo\ 9 A I R. 1922 P. C. 63, Expl.\ ( 30) 17 A.I.K. 
1930 Oudh 235, Re/. [P 496,,fc; P 497a,6] 

Akhlaque Husain — for Appellant. 

Haider Husain — for Respondents. 


a.i.r. 

JUDGMENT—This is a second appeal from a 
decree of the Civil Judge Rae Bareli dismissing the e 
suit brought by the plaintiff-appellant against the 
defendants-respondents for their ejectment from a 
house on payment of the price of the materials, 
lhe pUintiff.appellant is the zemindar of Mohal 
Kanchana Kalan appertaining to the town of Jaia 
in the Rae Bareli District. He alleged in the plaint 
that a barber was in possession of the house under 
the conditions of the custom set forth in the wajib- 
ul-arz, that when the barber left that house the 
father of the defendants took the house on the same 
conditions, that the plaintiff required the houBe for 
the extension of his residential building and so he 
was entitled to take this house on payment of the 
price of the materials. Defendants denied the cus¬ 
tom. The suit was dismissed by the first Court and 
the learned Civil Judge held in appeal that the 
custom was not proved and even if it was proved it / 
was not reasonable and was not enforceable. Ho also 
dismissed the suit. It is conceded by the learned 
counsel for the appellant that the defendants’ case 
succeeds or fails on the wajib-ul-arz of the village. 
The material portion of the wajib-ul arz is : 

"A riyaya in the abadi has no right to sell the 
materials of his house and in case the proprietors of 
the site of the house eject the 6aid riyaya on account 
of his misconduct or any other reasonable ground 
then in that ca6e the proprietors must immediately 
pay the price of the materials of the house as asses¬ 
sed by four or five men and if they cannot pay it, 
the riyaya is authorized to dig out the materials of 
the house and sell them to any one he likes.'* 

The first point to be considered is whether the 
custom set forth in this wajib-ul-arz is sufficiently 
proved. It was held in 10 O. W. N. 69 l that the q 
custom must be ancient, certain and reasonable and 
beiDg in derogation of the general rules of law 
must be construed strictly, that it must be proved 
by clear and unambiguous evidence and it would be| 
wholly against all principles to uphold a custom by 
means of possible inferences or even by probable 
implications. The wajib-ul-arz in the present case 
does not lay down under what ciroumstanoes the 
zemindar would be entitled to eject the tenant from 
his house. What is laid down is that if the pro- 
prietors eject the tenant then in that case the pro- 
prietors must immediately pay the price of the 
materials of the house. It does not, at least in clear 
terms, give a proprietor a right to eject the ryot. 
The existence of such a right can only bo inferred. 
But a custom ought to bo proved by clear and un- 
ambiguous evidence. A similar wajib-ul-arz was 
construed by this Court in Second Civil Appeal 
No. 339 of 19272 and it was held that where the 
wajib-ul-arz is ambiguous it is not enough to prove 
the custom. It is argued that it was held in 10 
O. W. N. 69 l above referred to and by their L'Ora- 
ships of the Judicial Committee in 49 I. A. 25 that 
it is dangerous in interpreting a document to reier 
to the interpretation put on another document m 
another case. I am relying on thepreviow^eo 
this Court only for the proposition that a wajib. - 
arz in order to prove a cuetom ^at ment on a 
dearly. In the present case, it can beon£ infer 
from the wailb-nl-arz that a zemindar can ejeo t a 

1. (-33) 20 A. I. R. 1933 Oudh 182 :8 Luck. 354 : 

10 O W N 69 Dwarka v. Mt. Raghubans. 
2 ^Second*Civil Appeal No. 339 of 1927, Baza Hosam 

3 V, S?71 R h ’l922 P.C. 63: 66 LO. 193: 49 1.A. 

25: 1 Pat 305 (P.C.), Sasiman Chowdhurain v. 

Shib Narain. 
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a tenant on the ground of hiB misconduct or for other 
reason. I agree with the lower Courts that the cus¬ 
tom is not proved. 

It is argued that the possession of the defendants 
was only that of a licensee but under S. 60, Ease¬ 
ments Act, when a licensee has acting on the licence 
made a work of a permanent character, the lessor 
cannot revoke the licence. The plaintiff is therefore 
not entitled to succeed under the general law. It 
has been argued that the wajib ul-arz must be pre¬ 
sumed to be proof of the conditions governing the 
grant of residential sites and therefore the condi¬ 
tions required to prove a custom need not be fulfil¬ 
led. This argument is based on some observations 
of the learned Judges of this Court iD 1930 O.W.N. 
271; 4 If it bo considered that the land was granted 
to the defendants on certain conditions then those 
conditions must be clearly proved and tbe wajib-ul- 
^ arz whether it bo considered to be a record of cus¬ 
tom or of a grant does not prove clearly that the 
zemindar would bo entitled to eject the defendants 
on the ground of his misconduct or any other 
ground. I am of opinion that the custom set up by 
tbe plaintiff is not proved nor is it proved that the 
land was granted to the defendant with the condi¬ 
tion that the plaintiff would be entitled to reoover it 
on the ground of misconduct or any other ground. 
The suit has been rightly dismissed. This appeal 
fails and is dismissed with costs. 

G.N./R.K. Appeal dismissed. 

4. ('30) 17 A.I.R. 1930 Oudh 235 : 122 I. C. 774 : 
(1930) 7 O.W.N. 271, Kanhaiya Lai v. Hamid AH. 
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c Thomas C. J. and Gholam Hasan J. 

Jagmohan Singh and others — Judg . 
went* debtors—Appellants 

v. 

Special Manager , Court of Wards 
Amethi — Decree-holder — Respondent . 

Exn. of Decree Appeal No. 46 of 1939, Decided on 
2nd September 1942, against order of Dist. Judge, 
Fyzabad, D/- 26th May 1939. 

(a) Oudh Rent Act (22 of 1886), S. 151—Scope 
and applicability — Application for execution 
against moveables time-barred—Decree-holder 
•can proceed against immovable property. 

The language used in the latter part of S. 151. is 
very wide and does not lay down that the deoree- 
d holder is precluded from proceeding against the 
immovable property unless and until he baa first 
proceeded against the moveable property and has 
found that there was no moveable property of the 
judgment-debtors whioh can be attaohed. The 
language used in S. 151 is comprehensive enough to 
cover a case where satisfaction of the deoree can¬ 
not be obtained against the moveable property 
either on the ground of limitation or non-existence 

°? a ° y 0t i ier 8 round whatsoever, 
bection 151 therefore is no bar to the decree-holder's 
proceeding against the immovable property of the 
judgment-debtors when the application for execu- 
t on against the moveable property has beoome 
time-barred. [P 498a,c] 

(b) U. P. Tenancy Act (17 of 1939), S. 296 — 

an^ S \ l5l l ° Udh Ren t"Act-U. P. Ten- 

^S^WhSlS L Qt °| f ? rCe aftcr lllin S 01 8 *«>nd 
bVt 296 W tt w e ^r dCC 8 ° n ? ! appeal 18 governed 
1 , P ‘ T ®naocy Act (Quaere J. 

Where after the filing of the seoond appeal before 
1942 0/63 & 64 


the High Court arising ont of a case under 8.151, ^ 
Oudh Rent Act, the new U. P. Tenancy Act came 
into force, whether the decision of the appeal before 
the High Court is governed by S. 296, U. P. Ten¬ 
ancy Act which repealed S. 151, Oudh Rent Aot. 

[P 498c,d] 

Hyder Husain — for Appellants. 

H. K . Ghosh, Government Advocate 

— for Respondent. 

JUDGMENT. — This is an appeal by six judg¬ 
ment-debtors arising out of proceedings in execution 
of a decree. It is no longer disputed that a decree 
for under-proprietary rent was passed against 49 
judgment-debtors, including the present appellants, 
in favour of the decree-holder respondent on 30th 
July 1926. An application for execution of the de¬ 
cree against the moveables of Jagmohan Singh 
appellant alone was made in 1935 but it wa9 con- f 
signed to the record as it was discovered upon the 
report of the qurq amin that Jagmohan Singh had 
no moveable property. The present application for 
execution, which has given rise to the appeal, was 
filed on 9th July 1938, against the immovable pro¬ 
perty of all the 49 judgment-debtors. Two objections 
were raised to this application. The first objection 
was that the execution was time-barred. Both the 
Courts below, however, held that the application 
for execution was within time. Learned counsel 
for the appellants concedes that the application is 
within time and has not oh 06 en to argue the ques¬ 
tion of limitation. The seoond objection whioh was 
also decided adversely to the appellants by both the 
Courts below was that the decree-holder had not 
exhausted bis remedy against the moveable pro¬ 
perty of all the judgment-debtors, as required by 
S. 151, Ondh Rent Act, and consequently the 0 
decree-holder was not entitled to proceed against 
their immovable property. This last point has been 
pressed before us by learned oounsoi on behalf of the 
appellants. It is argued that as no execution was 
taken out against the moveable property of the 
remaining 48 judgment-debtors and as there i9 no 
evidence on the record that suoh an attempt was 
made and proved abortive, tho decree-holder cannot 
proceed against the immovable property at least of 
the 48 judgment-debtors by reason of S. 151, Oudh 
Rent Aot, 22 of 1886. We are of opinion that there 
is no force in this contention. S. 151, Oudh Rent 
Aot, runs thus : 

“If the deoree is for money, a process in execu¬ 
tion shall not Usue against the immovable property 
of tho judgment debtor, other than for attachment 
of that property, unless satisfaction of the decree 
cannot be obtained against hi9 moveable property, 1 * 4 

Tho question whioh arises for consideration is 
what is the meaning to be attached to the words 
unless satisfaction of the decree cannot be obtained 
against his moveable property.” It is not denied 
tuat an application to prooeed against the moveable 
property of the judgment-debtors la time-barred. It 
follows, therefore, that satisfaction of the deoree 
cannot be obtained against the moveable property 
of tho judgment-debtors within the meaning q( the 
words used in S. 151, Oudh Rent Aot. It would bo 
a fruitless attempt on the part of the decree-holder 
to apply for attachment of the moveable property 
of the judgment-debtors, as it is bound to be dii 
missed on the score of limitation. We hold then*, 
fore, that the condition requiring that procmg 0 f 
execution cannot be issued against the Immovable 
property of the judgment-debtor unless satisfaction 
of the deoree cannot be obtained against his movA. 
aWe property, is fully oomplied within the preae^t 
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case. The language used in the latter part of S. 151, 
Ondh Rent Act, is very wide and does not lay down 
that the decree-holder is precluded from proceeding 
against the immovable property unless and until he 
has first proceeded against the moveable property, 
and has found that there was no moveable property 
of the judgment-debtors which can be attached. 
We are not prepared to hold that the language of 
S. 151 rules out the possibility of a case where the 
application for execution against the moveable pro¬ 
perty may have become time-barred and conse¬ 
quently the satisfaction of the decree could not have 
been obtained against the moveable property of the 
judgment-debtor. The provisions of 0. 34, R. 6, 
Civil P. C., referred to by the learned counsel on 
behalf of the appellants do not in our opinion afford 
any guidance in the determination of the question 
which arises before us on the plain language of 
S. 151, Oudh Rent Act. Rule 5 of 0 34, Civil P. C., 
contemplates a sale in pursuance of a final decree 
for sale on a mortgage. Rule 6 of O. 34 clearly lays 
down that where the net proceeds of any sale held 
under the last preceding rule are found insufficient 
to pay the amount due to the plaintiffs, the Court, 
on application by him may, if the balance is legally 
recoverable from the defendant otherwise than out 
of the property sold, pass a decree for such balance. 
It is clear, therefore, that unless and until a sale 


A. I. R. 


has actually been made under the provisions of 
O. 34, R. 5 and sale proceeds are found insufficient, 
the mortgagee is not entitled to a personal decree 
for the balance. No such language finds a place in 
S. 151, Oudh Rent Act. The language used therein 
is comprehensive enough to cover a case where 
satisfaction of the decree cannot be obtained against 
the moveable property either on the ground of limi¬ 
tation or non-existence of property or on any other 
ground whatsoever. We hold, therefore, that S. 151, 
Oudh Rent Act, is under the circumstances no bar 
to the decree-holder’s proceeding against the im¬ 
movable property of the judgment-debtors. 

The learned Government Advocate, who appeared 
for the decree-holder-respondent raised the point 
that S. 151, Oudh Rent Act. did not apply to the 
case as it has been repealed by S. 296, U.P. Tenancy 
Act (17 of 1939). He contended on the authority of 
1941 0. W. N. 9691 and 1941 0. W. N. 1177 2 that 
the new U. P. Tenancy Act came into force on 1st 
January 1940, and according to the provisions of 
S. 296, which repeals S. 151, Oudh Rent Act, the 
decision of this appeal must be governed by the 
provisions of the new Act, namely in accordance 
with the provisions of 0. 21, Civil P. C. # relating 
execution of decrees free of any 


to 


restrictions 


imposed by S. 151. Ondh Bent Act. Th* Potion 
waseon tested by learned conned on beb M ol tbe 
auDellants, who relied on A. I. B. 1927 Ail. ou* 
lanlT sought to distinguish the cases referred o on 


ibehalf of the respondent. The learned counsel also 
nated that the decision by thel^rnedDistrict 
Judge was given, and the appeal to this Court was 
preferred, before the new Tenancy Act 
We do not think it necessary to 


came 


into 
pronounce 


' l an^opWon^npGntbis*point, _ as we hold that S 151. 
( Oudh P B€nt Act, assuming that 

bar in the way of the decree-holder to proceed 


• /Mil oq a T R 1941 Oudh 577 ! 195 L C. 411 • 
1941 O.W.N. 969, Pahlad Upadbyay v.Udai Bhan 

2 *7$ %£l B. 1942 Ondh 106 : 197 I. C. 85 : 

1941 0. W. N. 1177. Gajadhar v. Badri Prasad. 

3. (’27) 14 A. I. B. 1927 All. 509 : 103 I. C. 286, 
Girwar Lai v. Kalian. 


against the immovable property of the judgment- , 
debtors. The result therefore, is that the appeal * 
fails and is dismissed with costs. *'*''*** 


G.N./R.K. 

% 


Appeal dismissed. 
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Agarwal and Madeley JJ. 

Lala Ram Eisliore and others — 

Appellants 


Y. 


Syed Sakhawat Abid and another — 

Objectors — Respondents. 
First Appeals Nos. 121 and 122 of 1938, Decided 
on 2nd September 1942, against order of Special 
Judge. 1st Grade, Barabanki, D/- 5th September 
1938. 


4 

U. P. Encumbered Estates Act (25 of 1934), 
Ss. 4, 8 and 11 — Proceedings under Act are 
not confined to properties standing in name of 
applicant in khewat — Claim by objector under 
S. 11 must be decided ou merits alter giving 
parties opportunity to adduce evidence and not 
only on entries in khewat. 


— # - - -- — -- 

Section 4 or the rule made thereunder does not 
support the view that only property over which the 
name of the applicant stands in the khewat should 
be brought into the hotchpot in proceedings under 
the Act. The applicant is under a statutory obliga¬ 
tion to disclose all his property. An entry in a 
khewat does not confer any title but is made 
merely for fiscal purposes. Where an objector under 
S. 11 claims certain property mentioned by the 
applicant under S. 8 to be his, the fact that the 9 
property does not stand in the khewat in the name 
of the applicant does not preclude him from esta¬ 
blishing his title to the property and the Judge 
must in such cases adjudicate the question of title 
on the merits by examining the rights of both 
parties and by receiving such oral and documentary 
evidence in snpport of that title as they may wish 
to produce and the case should not be decided only 
on the entries in the khewat: (’41) 28 A. I. B. 1941 
Oudh 559, Rel. on ; 1939 R. D. 5, Approved. 

[P 499,o,6,c,e] 

B. K. Dhaon — for Appellants. 


JUDGMENT. — These are appeals from two 
decrees of the Special Judge first grade Bara Bank! 
allowing two objections made by the respondents in 
both the appeals under S. 11, Encumbered Estates 
Act. The objectors in the two cases were different 
but the applicants under S. 4 were the same. Lach 
set of respondents preferred an objection under 
S. 11. The applicants have filed these two appeals, 
No 121 of 1938 against one set of objectors and tne 
other appeal No. 122 against the other set. Counsel 
for the respondents in appeal No. 121 wa=loot 
present when the appeal was heard but the conn 
for the parties were present in the ' 

The point involved in both the appeals is the same. 
The lower Court has held that asi the appal , 
applicants were not entered in the khewatsover the 
property claimed by the objectors. * 7 
claim it and it has allowed the 

unable to affirm the judgment of the 

The learned Judge has relied on o. Section 4 
*_^ Kw T/vmiI Government under 11 . oecuon * 


xne learueu -, „_a«- 

framed by the Local Government under 

provides that any landlord wh ° ,a Jrt thereof is 

whose immovable property oj y ^ appH . 

SSEtSt'Mi--•> “»■» 
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which hiB land or any portion of his land is situated 
a 6 tating the amount of such private debts and also 
his pnblic debts both decreed and undecreed and 
request that the provisions of the Aot be applied to 
him. The rule made UDder this Act provides that 
the applicant should furnish a copy of the most 
recent khewat. The learned Judge has inferred 
from the section and the rule that the intention of 
the Legislature is that only property over which the 
name of the applicant stands should be brought 
into the hotchpot in proceedings under the Encum¬ 
bered Estates Act. We are unable to draw that 
inference. There is no provision in the Encumbered 
Estates Act that only that property be considered 
to bo of the applicant over which his name stands. 
,It was held in 1939 B. D. 5 l that for the validity 
of an application under S. 4, Encumbered Estates 
Act, it is enough if the applicant files khewats 
b showing that he is entitled nnder S. 2 (g) of the Act 
to sue as a landlord and it is not obligatory on him 
: for the prima facie satisfaction of the Collector, 
that he is entitled to apply under the Act, to 
exhaust the list of his property at that stage, it 
being necessary only when the stage of S. 8 is 
reached that the fullest disclosure has to be made 
of the extent of the property, of the extent of the 
debts and the names of the creditors and if any 
property is concealed at this stage, the special 
Judge may take suitable action because it would be 
an infringement of an obligation that lay on him 
under S. 8 . 8 ection 8 , Encumbered Estates Aot, 
provides that the applicant should give the nature 
and extent of his proprietary rights in land. There 
is no restriction that he baa to mention only that 
property over which his name stands in the khewats. 
He is nnder a statutory obligation to disclose all his 
property. We are, therefore, of opinion that S. 4 or 
the rule mado under it does not support the view 
taken by the learned Judge. 

Tho other ground taken by the learned Judge is 
that tho Encumbered Estates Act does not contem¬ 
plate or oountenance that the applicant be given an 
opportunity to raise anew or revive dead claims the 
title to which was lost to his ancestors or to him 
long ago. There can be oases in which a man may 
havo qoito recently acquired title to some property 
but his name may not be entered in the khewat, a 
man may have purchased property In an auotion 

• 41 . i , ho may not bave 8 0t his namo entered 

m the khewat. If he mentions that property in 
his application under S. 4 he will not be raising 
anew claims or reviving dead ones. This reasoning 
, I th ® learDed J^ge does not appeal to ns at all. 
d The other reasoning given by him is that If pro- 
periy docs not stand in the name of the applicant 
in the khewat, it prima facie is not his property. 

i n 0 A thlD 8 u m the Aot that the 

special Judge is to make a summary inquiry only in 

J? 8 i B ,° n f e *K th ! 4 EncQ “fc*ed Eatatea Act. 

l a 1 h l Aot * an order P aBfl ®d by the 
special Judge is to be considered a decree of a civil 

Court of competent jurisdiction. If the view taken 

by the learned Judge be taken to be correct the 

applicants in this case will lose the property With! 

out getting an opportunity to prove their title. We 

!hnnM°Wh°L that lh ? app,lcant8 aQ d the objeotora 
should both bo given full opportunity to prove their 

claims to the property and the case should not be 

t^A^ ? n, 7 in the khe " a *- It was 

held in A. I. B, 1941 Oudh 559,* that an entry in 

F12?! 1 oo 3 A R ; I i; 6,ADant prasad ▼. Yosnf Husain. 

2 l»4in w m OA?'® 9 - 41 659 : 196 LC - e °5 : 

1941 O.W.N. 901, Bnjraj Singh v. Ganga Oharan. 


a khewat does not confer any title but is made 
merely for fiscal purposes. It was further held that e 
where an objector under S. 11 claims certain pro¬ 
perty mentioned by the applicant under S. 8 to be 
bis, the fact that the property does not stand in the 
khewat in the name of the applicant does not pro-! 
elude him from establishing his title to the pro¬ 
perty and that the Judge must in such cases 
adjudicate the question of title on the merits by 
examining the rights of both parties and by receiv¬ 
ing suoh oral and documentary evidence in support 
of that title a9 they may wish to produce. This case is 
on all fours with the present one. Wo are of opinion 
that the order of the lower Court is wrong. 

We accordingly set aside the decree of the lower 
Court in both the cases and order that they be re¬ 
manded to it for trial on the merits. The'parties 
will be at liberty to produce oral and documentary 
evidence in support of their claims. The point on / 
which these cases were decided was not raised by 
any party but by the special Judge himself. We 
therefore make no order about costs of the appeals. 
The costs of the lower Court will abide the result. 
G.N./R.K. Appeals allowed. 

* A. I. R. (29) 1942 Oudh 499 

Thomas C. J. and Ghdlam Hasan J. 

Ramcshwar Prasad — Defendant _ 

Appellant 

v. 

Ram Asrey and another. Plaintiffs and 
others, Defendants — Respondents. 
Second Appeal No. 265 of 1989, Decided on 27th 
August 1942, against order of Addl. Civil Judge. 9 
Barn Banki, D/- 5th June 1939. 

&s C i Vl1 o’ £ <1998 l’ S * 100—Mortgage deed 

! * r S ; V ° r V 6 (h) ’ T - P - Act ’ a PP^s 

is question of law — Fact that counsel did not 
press It in first appeal or made admission or 
concession cannot estop appellant from raising 
ft in second appeal. s 

The qaesti°n whether, upon a proper construction 
of the terms of the mortgage deed, the case of the 
mortgagors falls under S. 76 (h) or whether tho 
mortgagees entitled to the benefit of the exception 

aurTlfc 1 f 7 ^ p ' Ao1, is a 9 aest ‘On Of law 

Dress iln/ 1 * i * ‘j® counsel did not 

press it or made an admission or concession in the 

that ^ H ° annot ® Bt0 P the appellant from raising 
w„V S ! °- n V? se * nd a PP tal especially when it , 
fwl ^ “ tha trial °° urt and ft| so before the h 

= (’32) 19 A.I.B. 1932 Mad. 409 
and ('82) 19 A. I. R. 1932 P. C. 118, Bel. on. 

c. p. c. — tP 500A: P 601 6 >°1 

£«» S r W I t 1 a, V. Ss. 100 dt 101, N. 47, Pt. 9. 

( 41) Malta, Page 370, Note "A seoond appeal will 
110 .findings of faots.” 

an'd ( 7fi of Pr °P er ‘y Act (1882), Sa. 77 

*£ d * 6 . — Mortgagee to take possession oi 

SnranH, , CerUto con,iD 8 enc y and tberealter to 

entitled Vr? te V towards ln,ereB ‘ - Mortgagor 
h i . * red , eem oa Paying entire principal 
pHor to possession in lump sum— 
Case held covered by S. 77 - Mention 0 | “m 

accenting. dMd h ' ,d DOt COnclus,ve « to 
The mortgagees were thus entitled to Be. 
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; lnlere st monthly. The period for redemption was 
two years. Under cl. 3 if the principal was not paid 
on the date fixed the mortgagees were entitled to 
realise the principal with interest in a lomp sum by 
sale of the mortgaged shop (northern), and in case 
of dehciency to make it good from the other shop 
of the mortgagors, over which they were given the 
right to take possession. Under cl. 4. if the rent of 
the mortgaged shop (northern) fell short of the 
monthly interest of Rs. 4-8-0 the mortgagees were 
entitled to take possession of the southern shop and 
make good the deficiency. Under cl. 6 . the mort¬ 
gagor was entitled to redeem the mortgaged shop 3 
on payment of the entire principal with the arrears 
of interest accrued prior to the possession of the 
mortgagees in a lump sum : 

Held that (1) the case was covered by S. 77 by 
reason of cl. 6 of the mortgage deed and hence the 
mortgagee was not liable to account ; [P 5010,h] 

( 2 ) the fact that the rate of interest was men¬ 
tioned in the deed was not a conclusive test to show 
that accounting was contemplated between the par¬ 
ties : (*34) 21 A. I. R. 1934 Oudh 220, Rel. on. 

[P 501h] 

T. P. Act — 

(’36) Mulls, Page 474, Pts. (f), (k). 

(’34) Mitra, Page 473, N. 475. 

Niamatullah and Naimullah — for Appellant. 

B. K. Dhaon — for Respondent 1. 

JUDGMENT, — This is a mortgagee's second 
appeal arising out of a suit for redemption, which 
has been decreed by the two Courts below in favour 
of the plaintiff-respondent 1. The suit was brought 
for the redemption of two shops situate in the town 
of Nawabganj Bara Banki. The plaintiff's casewa 9 
that the two shops belonged to the two brothers, 
Janki and Sheorami, members of a joint Hindu 
family. On Janki dying childless, Sheorami suc¬ 
ceeded him by survivorship and, on the death of 
Sheorami, his only daughter Mt. Rukana who suc¬ 
ceeded him sold her right and title in the shops in 
question on 21st March 1937, to the plaintiff, who 
thereupon acquired the right to redeem the pro¬ 
perty. The mortgage in question was made on 2nd 
December 1890 {vide Ex. 1) by Janki and Sheorami 
in respect of the northern shop in favour of Ram 
Dayal and Raghunath Das in lieu of Rs. 600 for a 
period of two years. Under the terms of the deed 
interest at the rate of Rs. 9 per cent, per annum 
was to be paid every six months, and in default the 
arrears of interest were to be added to the principal 
and were to carry interest at the same rate. It was 
further provided that in default of payment within 
the stipulated period of two years the mortgagees 
would be entitled either to realise their entire does 
including principal, interest and compound interest 
by sale of the mortgaged property and in case of 
deficiency, by sale of the southern shop, or. in the 
alternative, to take possession over 
ebop and in case the monthly rent fetched by that 
shop fell short of Rs. 4-8-0. vhichvss the monthly 
interest accruing on the sum of Rs. 600, then the 
mortgagees were entitled to take poasessionofthe 
southern shop as well. It was also simulated that 
when the mortgagors would pay principal, '“‘"eat 
and compound interest due for the P 61,10 * 1 P r ‘?* 
taking over possession by the mortgagees, ^ shops 
would be redeemed. There were other conditions in 
the mortgage deed to whioh it is not necessary to 
refer for the purposes of the present “P?*? 1 - 
nath Das. one of the two mortgagees, died andRam 
Dayal his co-mortgagee being his nephew became 
the sole mortgagee. Ram Dayal also died leaving 
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defendants 1 , 2 , 3 and 5 


A. I. R. 


.. : 7 ”• ~ v as his representative a q 

the rent of the northern shop fell short of Rs 4 g n 
^e mortgagee (Ram Dayal) sued for re^verv of 

shops and got a decree onlOth 
190 ®- , H « entered into possession of both 
the shops on 17th January 1901. 

tinI h . e |i PlaiDti l br , 0D ? hl the P re3ent BQi * for redemp- 
tion alleging that the rent of the shops had con- 

tinned to increase and that the principal and interest 
due to the mortgagees had been paid out of the 
same rent leaving a surplus profit of Ra. 1700. Con¬ 
sequently in addition to the decree for redemption 
he prayed for a decree for surplus profits to be 
determined after accounting. Defendants 1 and 2 
contested the suit while defendants 3 and 5 adopted 
the written statement filed by defendants 1 and 2 . 
Defendant 5 is the wife of defendant 1 while defen¬ 
dants 2 and 3 are hi 3 sons. Mt. Rukana is defen. 
dant 4 who did not appear in the case. A number 
of defences were raised to the suit but it is not neces¬ 
sary to enumerate all of them. The sole questions 
which have survived for consideration are whether 
upon a proper interpretation of the terms of the 
mortgage deed the mortgagors are entitled to any 
surplus on accounting and further if the accounting 
is permitted whether the mortgagees are entitled to 
interest on a sum of Rs. 650 which had aocomulated 
as interest and compound interest for the period 
prior to the mortgagees' possession over the pro¬ 
perty. The second argument can be considered in 
the alternative if the first argument fails. 

The trial Court decreed the suit for redemption 
of the two shops and in addition granted a decree 
for Rs. 2065-12-0 from defendants 1, 2, 3 and 5. 
The learned Additional Civil Judge in appeal upheld 
the decision of the trial Conrt except with a slight 
modification with which we are not ooncerned in the 
present appeal. Defendant 2, Rameshwar Prasad, 
has filed this second appeal against the decision of 
the lower appellate Court. It has been argued on 
behalf of the appellant, with reference to els. 3, 4 
and 6 of the mortgage deed, that the Courts below 
were wrong in construing the mortgage deed as 
entitling the mortgagors to accounting under S. 76, 
T. P. Act. It is contended that upon a correct inter¬ 
pretation of the relevant clauses of the deed, the 
case of the mortgagees is covered by the exception 
contained in S. 77, T. P. Act. It has been objected 
on behalf of the plaintiff respondent that the 
plea, that S. 77, T. P. Act, is applicable and not 
S. 76, was expressly abandoned by the pleader for 
the appellant before the lower appellate Court and 
should not be allowed to be raised in second appeal. 
It appears that the question was raised at the trial 
and was embodied in issue 9, which was to the 
effect whether the plaintiff was entitled to any 
accounting. This was decided against the appellant 
by the trial Court. The point was, however, raised 
in ground No. 10 of the memorandum of appeal to 
the lower appellate Court. The judgment of the 
lower appellate Court on this point is as follows : 

"This ground was not pressed during the argu¬ 
ments as the pleaders for both parties agreed that 
the case is governed by 8 . 76 T. P. Act. under 
which accounting can be done. The finding 
trial Judge on issue 9 is, therefore, upheld. 

The point has been raised in ground No. 7 ol the 

memorandum of appeal to this Court. It 

the pleader for the appellant, api»rently upon a 

mistaken view of the law. did n£ press the point 

before the lower appellate Court. Wedo mthm£ 

however, that the appellant is P^ed or 

from raising what is a pure question of law betraoa 

counsel for the respondent relies on an observatio 


/ 
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of Sir Louis Stuart C. J., in 3 0. W. N. 937. 1 In 
that case, however, a plea of fact was raised for the 
first time before this Court in second appeal. The 
plea had not been raised before the trial Court, and 
before the lower appellate Court, although it had 
been raised at first, it was subsequently abandoned. 
Upon these facts, the learned Chief Judge observed 
that he did not consider that it was open in second 
appeal to the plaintiffs to raise the point again 
even if the point had been a pure point of law. The 
other learned Judge, who was member of the bench 
and who wrote a separate concurring order, did not 
make any such observation. Apart from this, how¬ 
ever, the question that bad been abandoned in that 
ca6e was a question of fact and not a question of 
law. It has been argued on behalf of the respondent 
that the question whether the mortgagors were 
entitled to accounting is a question of fact. We 
cannot accept this contention. The real question 
between the parties is whether, upon a proper con¬ 
struction of the terms of the deed, the case of the 
mortgagors falls under S. 76 (b) or whether the 
mortgagee is entitled to the benefit of the exception 
provided by S. 77, T. P. Act. If the appellant's 
counsel made an admission or concession on this 
point, such an admission or concession cannot be 
.'held to estop him from raising the point in second 
'appeal : vide A. I. R. 1932 Mad. 409.2 wag h e |<j 
by their Lordships of the Judicial Committee in 
A. I. R, 1932 P. C. 118 3 that “when a question of 
law is raised for the first time in a Court of last 
resort upon the construction of a document or upon 
the facts either admitted or proved beyond contro¬ 
versy, it is not only competent but expedient in the 
interests of justice to entertain the plea." We hold, 
therefore, that the fact that the appellant's pleader 
did not press this point before the lower appellate 
Court does not estop the appellant from raising it 
again before this Court. 

Wo may now proceed to consider the merits of 
the plea itself. Section 76 (h), T. P. Act, makes it 
imperative that the mortgagee shall be debited with 
the receipts from the mortgaged property during 
the period of his mortgagee possession, but it is 
contended that cl. (h) of S. 76 does not apply, as in 
the present case there was a contract, as contem¬ 
plated by S. 77, T. P. Act, between the mortgagee 
and the mortgagor that the receipts from the mort¬ 
gaged property shall during the period of mortgagee 
possession bo taken in lieu of interest on the prin- 
cipal money. The only question, therefore, which 
arises for determination is whether the present case 
. falls within the purview of S. 77, T. P. Act. The 
principal sum secured by the mortgage was Rs. 600 
and interest was stipulated to run on this earn at 
the rate of lie. 9 per cent, per annum. According 
to this calculation the mortgagees were entitled to 
Ks. 4 8-0 as interest monthly. The period fixed for 
redemption was two years. Clause 8 of the mort¬ 
gage deed lays down that if the prinoipal money is 
not paid on the dato fixed, namely two years, the 
mortgagees shall be entitled to realise the prinoipal 
with interest and compound interest in a lump sum 
by salo of the mortgaged shop (northern), and If 
thore was a defloienoy th e mortgagees were entitled 

1- ( 27) 14 A.I.R. 1927 Oudh 87 : 98 I, O. 1044 • 

8 °* N ’ 987 t Raj Krishna v. Saheb Bakhah 
olngb. 

2. (-82) 10 A.I.R. 1982 Mad. 409 : 188 I. O. 88. 
Slyanubramania Nadar v. Snbramania Nadar. 

3 * (82) 19 A.I.R. 1982 P. O. 118 : 186 I. 0. 787 • 

1?®?$ 243 o : 09 I 1 Al 101 M. B. 

Son* Ltd. v. Perin R. Burjorjee. 


to make it good from the other shop of the mort- j 
gagors over which they were given the right to take 
possession. Clause 4 of the mortgage deed lays down 
that if the rent of the mortgaged shop (northern) 
fell short of the monthly interest of Rs. 4-8-0, the 
mortgagees were entitled to take possession of the 
sourthem shop and make good the deficiency. 
Clause 6 of the mortgage deed lays down that 
whenever the mortgagors shall pay the entire prin¬ 
cipal with the arrears of interest and compound 
interest accrued prior to the possession of the mort¬ 
gagees in a Inmp sum, they will be entitled to 
redeem the mortgaged 6hops. 

A careful consideration of the terms of the mort¬ 
gage deed mentioned above leaves no room for doubt 
that the mortgagees were given the right to tako 
possession of the shops in a certain contingency 
referred to in the deed and that when they took 
possession of the shops, they were to appropriate * 
the profits of the shops accrning in the shape of 
rent towards the interest of the deed. It is alsoclear 
from cl. 6 that the mortgagors were called upon to 
pay a specified sum made up of the entire principal 
plus accumulated interest in a lump sum. It may 
be mentioned that at the time when the mortgagees 
took possession a sum of Rs. 650-11-3 had accrued 
as interest upon the principal sum of Rupees 600 
secured by the mortgage. Clause (6) in laying down 
that the mortgagors had to pay a definite sum 
towards the principal and accumulated interest in 
a lump sum at the timo of redemption, exoludes 
any intention on the part of the mortgagors and 
mortgagees that there shall be accounting between 
the parties. If it was intended by the parties that 
there shall be accounting at the time of the redemp¬ 
tion, there is no reason why the deed should have g 
laid down that tho mortgagors would pay the entire 
principal sum plus tho accumulated interest in a 
lump sum, and not expressly provided that the 
mortgagors would bo liable to pay such amount as 
remained unsatisfiod after determining tho account 
of profits realised by the mortgagees during the 
period of their possession. We are of opinion that 
olause (6) is only consistent with the view that the 
mortgagees were to appropriate profits of the raort- 
6aged property j n their possession in lieu of inte- 
rc **\ Ther ® is nothing to indicate in cl. (6) of the 
mortgago deed that the sum which the mortgagors 
were called upon to pay towards redemption was 
liable to diminution, nor is there anything to show 
in the mortgage deed that tho mortgagees were to 
appropriate the rent of Rs. 4-8-0 only and the 
balance realised by them was to go towards the re- . 
duotion of the prinoipal, nor is there any provision h 
in too deed to show that if the mortgagees were 
unable to realise their interest from the two shops 
m thoir possession, they were to make up the defi¬ 
ciency oither from any other property or were to 
8ame ,r01 ? tho mortgagors at the time 
of tho redemption. There is no doubt that the rate, 
of interest was mentioned in the deed. This, how- 
ever, Is not in our opinion a conclusive Uet to show 
r«?L a00 ^ n ng contemplated between the 
*T be 0436 in 11 O. W. N. 524* is an autho- 
rity for the proposition that simply because the rate 
«■ mentioned, it does not follow »ffl the 

have inlonded tut ™ i bJ 

S ?7 6 £ 0,d p STtB ‘L at the oase 18 °°vered M 

- ll 1 ' T ‘ p * Aot * Thia temg our view, it fo Uowal 
T 4 * l 1 1 S 84 0adh : 148 I. 0 90S * 
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that the Courts below were not justified in calling 
upon the appellant to render accounts and in 
granting a decree for surplus profits. In view of the 
fact that we have accepted the contention of the 
appellant on the first point, it is not necessary for 
us to give any decision upon the alternative plea 
raised on behalf of the appellant. The result, there- 
fore, is that we allow the appeal, set aside the judg¬ 
ment and decree of the lower appellate Court and 
in lieu thereof pass a deoree for redemption upon 
payment of the principal amount plus interest 
which had accumulated up to the date when the 
mortgagees entered into possession of the property, 
within six months under O. 34, R. 7, Civil P. C. 

The parties will bear costs in proportion to their 
success and failure. 


A. I. R. 

C. P. c. — 

( 4 pt. l hital6y ’ s ' 38 N - 9 Ptl1; s - 47 »• 76 
(’41) Malta, Page 165 Pt. (p). 

Nasirullah Beg for Naim Ullah — 

for Appellants. 

H, D. Chandra — for Respondent 1. 

JUDGMENT.—This is a second appeal against 
judgment and decree of the learned District 


G.N./R.K, 


Appeal allowed . 
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Agarwal and Madeley JJ. 

Mt. Mathuraji and another — 

Defendants — Appellants 
v. 

Smt. Rani Bhuneshwari Raj Lakshmi 
Devi a?id others — Plaintiffs — 

Respondents. 

Second Appeal No. 48 of 1939, Decided on 28th 
July 1942, against order of Diet. Judge, Fyzabad, 
D/- 12th November 1938. 

(a) Decree — Construction—Terms unambi¬ 
guous—Evidence of surrounding circumstances 
is of no avail. 

Where the terms of a decree are unambiguous 
evidence relating to surrounding circumstances is of 
no avail to the parties. [P 5046] 

C. P. C. — 

(’40) Chitaley, S. 38 N. 9 Pt. 1; S. 47 N. 76 
Pt. 1. 

(•41) Mulls, Page 165 Pt. (p). 

(b) Revenue records — Entry in—Omission 
to object does not estop party from correcting it 
at subsequent date. 

A mere omission to object to an incorrect entry 
in the revenue records or to get it altered cannot 
possibly estop the zemindar at a subsequent date 
from obtaining correction. [P 504d, ej 

(c) Decree — Construction — “Pukhtadari" 
claim given up and “qabzadari" rights granted 
by compromise — Merely occupancy rights 
without rights of transfer held granted by 
decree. 

During the first regular settlement the plaintiffs 

before the Settlement Officer 6 ft Q ‘ 1 ' 

gave up their claim for "pukhtadari" righto (dawa 
pukhtadari ee baz aye) and were given I**®*?*" 
rights. In the judgment the word qabzadari was 
translated by the word “occupancy : 

Held that the juxtaposition and contra-distinc- 
tion of the two words “pukhtadari 1 and qabza- 
dari" in the compromise and the translation of the 
word “qabzadari" by the word occupancy in the 
judgment, more specially since the Oudh^Renl; Act 
of 1888 had already been enaoted plainly indicated 
that right of occupancy without right of tranafer 
was given to the plaintifls .n the cue which was 
compromised in 1869 : (’22) 9 A. I. B. 1922 E. O. 
383 and (-30) 17 A. I. R. 1930 Oudh 89 (F.B.), 


CaU lawditctuied. [P 603/; P 605a] Sheoparsan Singh. 


Judge of Fyzabad, dated 12th November 1938. The 
suit under appeal is a suit for declaration brought 
by Srimati Rani Bhuneshwari Raj Lakshmi Den 
taluqdaria against Mt. Mathuraji and three others. 
During the first regular settlement the ancestors 
of the defendants (with the exoeption of defendant 4 
who is an outsider in possession) brought a suit 
before the Settlement Officer for a declaration of 
their "pukhtadari" rights in respect of village / 
Tharpurandhar now called Tharia Kalan. The 
defendant in that suit. Raja Madbo Partap Singh, 
wa9 the predecessor-in-interest of the present plain¬ 
tiff. The plaintiffs before the Settlement Officer 
compromised the suit, gave up their claim for 
,, pukhtadari ,, rights (dawa pnkhtrdari so baz aye) 
and were given “qabzadari" rights. Thereafter, 
the plaintiff's in that suit were entered in khewat 
No. 2. which is sometimes called the under-proprie¬ 
tary khewat, as “pukhtadars." In 7 O. L. J. 2961 
the word "pukhtadari" has been defined as mean¬ 
ing "a right to sob-settlement or any lesser right 
whioh might rightly be described as under-proprie¬ 
tary right." From then onwards the entries came 
down in khewat No. 2 as “pukhtadars" and receipts 
for rent were actually given to the plaintiffs in the 
settlement suit, who are now appellants in the pre- 
sent appeal, as “pukhtadars". In 1933 a suit for * 
arrears of rent was filed by the Court of Wards in 
charge of the Eurwar estate against Mt. Mathuraji 
in whioh the latter raised the plea that she was an 
under-proprietor. The matter was decided against 
Mt. Mathuraji by the Assistant Collector. Thereupon 
the present respondent made an application for cor¬ 
rection of the khewat. This application was finally 
dismissed on 18th May 1934 and the present suit 
was filed for a declaration on 3rd June 1937. The 
trial Court dismissed the olaim of the plaintiff for a 
declaration that the defendants are not "pukhta¬ 
dars" or under-proprietors in respect of the land in 
suit. The plaintiff went in appeal to the Distriot 
Judge who set aside the judgment and decree of the 
trial Court and decreed the plaintiff’s suit. From 
this decree two of the defendants have come in ap¬ 
peal to this Court. h 

The grounds of appeal argued before us are (1) 
that on a proper interpretation of the compromise, 
Ex. 1, and the judgment, Ex. 4, dated 13th January 
1869 the rights conferred on the appellants are 
under-proprietary rights or "pukhtadari" rights, 
even though the word “qabzadari" was used. In 
7 O.L.J. 2961 it has been held that the word qab¬ 
zadari" as used in the first regular settlement ib 
ambiguous and is often used to describe under-pro- 
prietary righto. (2) That the appellants have teen 
treated by the respondent as under-proprietoralrom 

the time of the said decree up to recent times, 
were so entered in the papers and 
settlement. Sub-settlement was made with them aa 
under-proprietors. They have obtained receipts n 

whic h they have been described as pukhtadars^ 

1 (’20) 7 A. I. B. 1920 Oudh 224 : 57 I. O. 419 : 7 
O.L.J. 296, Moulvi Mahmud-ul-Hasan Kirmani ▼. 
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- The plea of limitation hag not been argned here. 
3 There can be no doubt that at the time of the first 
regular settlement the word "qubzadar" wa6 ambi- 
gnoua in its meaning. It might connote an under- 
proprietary right though it more often connoted a 
mere right of occupancy, i. e., a heritable but non- 
transferable right. In a recent case, 1936 0. W. N. 
562 3 it wae held that the word6 "qabzadari right” 
did not necessarily mean occnpanoy right and it has 
sometimes been construed as meaning under-pro- 
prietary right, 

We have to see first what is the natural meaning 
of the judgment and decree, and whether there is 
any real ambiguity in its meaning. The appellant’s 
learned counsel lays great stress on the fact that his 
olients are not mere cultivators; they have not, ns 
an occupancy tenant under S. 5, Oudh Rent Act, 
has, to fal61 certain conditions of actual cultivation. 
b They are, on the other hand, holders ander an 
agreement of a certain share in the village. They 
are the 6oie rent collectors of this share and instead 
of paying rent to the landlord, they divide the rents 
collected by them in a certain proportion (20 : 80) 
with the landlord. Moreover, under the agreement 
they pay the patwari. Their possession, he argues, 
is not that of occupancy tenants but that of under- 
proprietors of a certain share in the village. When 
thoy said in the compromise "dawa pukhtadari bo 
baz aye” they meant that they were giving op their 
olaim as originally stated, namely a claim to sub- 
settlement as "pukhtadara” in the fnll sense under 
the Oudh Sub-Settlement Act (26 of 1666). They 
were not, however, giving up their under-proprietary 
right. The word "qabzadari" being ambiguous, may 
cover 'under-proprietary rights. The subsequent 
translation of this into the papers as "pukhtadar" 
without objection by the taluqdar shows that the 
word “qabzadari” in the present case was used to 
mean under-proprietary rights. It is further argued 
that Ex. A-13 dated 12th January 1869, whioh is 
the report of the Qanungo, verified the claim of the 
plaintiffs before the Settlement Officer a9 under- 
proprietors. The compromise was made on the very 
next day. It is argned that the taluqdar compromised 
on account of this very report, and that it is incon¬ 
ceivable that the plaintiffs before the Settlement 
Officer should have given up a olaim which had 
been fully verified by the Qanungo. Tho compromise 
merely varied the proportion of rent as between the 
superior and inferior proprietors and stipulated that 
the under-proprietors should pay the patwari instead 
of paying both tho patwari and the ohaukidar as 
they would have had to do under the Sub-Settle- 
« ment Aot. 

Without minimising the force of these arguments 
we must say that we are not convinced by them. 
The terms of the compromise clearly indicate that 
the plaintiffs in 1869 gave up their claim to "pukhta- 
dari” rights 'and accepted "qabzadari” rights in 
their stead. On the other side, the defendant ac¬ 
cepted the claim of the plaintiffs for "qabzadari" 
rights only. The juxtaposition of these two terms 
"pukhtadari" and "qabzadari," the first beiDg 
given up and tho second being substituted, shows 
that the meanings were distinguished. "Pukhtadari" 
rights cover all kinds of under-proprietary rights as 
is shown in 7 O.L.J. 296.1 Tho plaintiffs therefore 
gave up not only their rights to a sub-settlement 
but accepted a right of occupanoy as is definitely 
stated in the judgment. The deoree goes baok to the 

2. (»8Q) 23 A. I. R. 1936 Oudh 316 : 163 1,0. 186 ; 
1980 O.W.N. 662 : 12 Luok. 266, Binda Prasad v. 
JBehari Tewatl. 


word "qabzadari” stating that "pukhtadari" rights 
have been given up and "qabzadari" rights accep¬ 
ted. The learned District Jndge, we think, rightly 
laid stress on the use of the word "occupancy" in 
the judgment because by that time the Oudh Rent 
Aot had more or less crystallized the use of that 
term. It ie true that S. 5 refers primarily to tenants 
who do not hold under an agreement of the present 
nature, but the last clause runs ; 

"Nothing contained in the former part of this 
section shall affect the terms of aoy agreement in 
writing entered into between a landlord and tenant 
after the 22nd day of July, 1868." 

Thus, S. 5 itself recognised the possibility that 
occupanoy tenants might come into existence other¬ 
wise than under the earlier part of this section. We 
do not think that the word "occupanoy" would have 
been used in the judgment if the word "qabzadari" 
had been used in its secondary sense of under-pro¬ 
prietary right. There thus seem to be two very good 
reasons for interpreting the compromise and decree 
as meaning that the plaintiffs gave up their under- 
proprietary claim and accepted occupancy rights : 

(1) The juxtaposition and contra-distinction of 
the two words "pukhtadari" aud "qabzadari" in 
the oompromise and (2) the translation of the word 
"qabzadari" by the word "occupanoy" in the judg¬ 
ment, more specially sinoe the Oudh Rent Act of 
1868 had already been enacted. 

We think therefore that the terms of the judgment 
and decree are dear and unambiguous. In accordance 
with the decision in 4 0. W. N. 1255 3 the case 
must be decided in favour of the respondent. In the 
judgment, it is said that the plaintiffs in that case 
"clearly were not able to explain exactly what they 
wanted, but were ready to take anything whioh put 
them in a position better than that of ordinary tenants. 
They appear to have asked for a sub-settlement" 
(as in tho present case). "If they did not get that, 
they were ready to take a decree for under-proprio- 
tary rights. If they did not get that, thoy were ready 
to take the next best thing." 

The settlement Commissioner stated that these 
persons were not zemindars, that they had not 
established an under-proprietary title, but that their 
position was something better than that of more 
tenante-at-will. He therefore held that they should 
be declared to possess a right of occupancy in the 
lands held by them. In spite of this their suooessors- 
in-interest eventually got their names reoorded from 
1892 to 1920 as under-proprietors. In recent years 
the superior proprietors asked for oorreotion and 
correction was allowed. Thereupon, the appellants 
brought a suit for a declaration. Furthermore, certain 
rent receipts were given to tho predecessors of the 
appellants as under-proprietors; and finally a fact 
that does not exist in the present case, a witness 
Raghunath Singh, said to bo an ancestor of the 
respondents, had stated in 1900 that the predecessors 
of tho appellants were under-proprietors. The 
Hon’ble Judges who tried this appeal deolded not 
only that they could not use this evidence for the 
purpose of going behind the decree, but that the 
evidence adduced would not be sufficient to show 
that under-proprletary rights existed even If it had 
been legally possible to go behind the decree. In 18 
R. D. 688* it was held : 

3. 028) 15 A.I.R. 1928 Oudh 162 : 107 I. 0 A 7 i • 

s;:: *• ia66 - 

4 i8 ( R 7) D H 688:ihS ffier 701 5 



504 Oudh Mathuraji v. Rani Bhuneshwari 

a " Where the question is whether a certain Derson 

iTandThp^H? Pri6t ^ rightS Pri0r 10 th * * ear 
1869, and the Settlement Court which was competent 

h 5-f id ° r did not possess those 
rights holds that he did not possess snohrightsand 

that he possessed nothing superior to the rights of a 
tenant at a favourable rate of rent, the decision of 
the Settlement Court is final and in those circum¬ 
stances no subsequent acknowledgments or entries 
in the revenue papers could create those rights. 

Such acknowledgements and entries may be consi¬ 
dered to be very valuable evidence of the existence 
of those rights when the existence of those rights 
had not been previously negatived by a competent 
Court, but where the existence of rights has been 
negatived, there is no question of proving their 
existence and on the face of it they have no existence ’* 

It is held in 16 R.D. 1®: 

i “Where the entries in the village papers are made 
in the teeth of the terms of a compromise entered 
into between the defendants* predecessor-in-interest 
and the plaintiff by whioh the former agrees to hold 
the plots in dispute in the right of a tenant, the 
entries that land is held in under-proprietary rights 
are of no value whatsoever and the effect of the 
compromise is that the presumption of correctness 
relating to their evidential effect is altogether 
swept away.** 

We thus see that where the terms of a decree are 
unambiguous evidence relating to surrounding cir¬ 
cumstances such as the Qanungo’s report and des¬ 
cription in the papers and receipts is of no avail to 
the appellants. We will now look, however, at the 
extraneous evidence which is relied upon to show 
the possession of the appellants as “pukhtadars.** 

They are : 

(1) The Qanungo’s report. It is argued that the 
appellants’ predecessors-in interest would never have 
agreed to give up their “pukhtadari** rights when 
the Qanungo's report was in their favour. We can¬ 
not tell what may have happened and what circum¬ 
stance may have influenced the plaintiffs in the case 
of 1869 to give up their claim to “pukhtadari** 
rights but the fact that they did 60 in the compro¬ 
mise is incontrovertible. Nothing which happened 
before the compromise was arrived at can possibly 
affect this fact. 

(2) The entries in the papers under S. 32 (b), 

Land Revenue Act. One list is made of the under¬ 
proprietors and of persons holding heritable but non- 
transferable rights. This is khewat No. 2 often 
referred to as the under-proprietary khewat, though 
in fact in accordance with S. 4, eub 8.(16) an under¬ 


proprietary right necessarily means a transferable 
right. Since the translation of “under-proprietor” is 
“pukbtadar,** it is not unnatural that such a mis¬ 
take should have crept into the papers. 

The appellants* learned counsel in his rejoinder 
lays great stress upon the circumstance that at the 
time when the entry was first made just after the 
decree of the settlement Court there was a dispute 
relating to the amount of rent to bo paid by the 
appellants* predecessors-in-interest. Since, he says, 
there was a dispute about the amount of rent the 
attention of the respondent's predecessor.in-interest 
must have been drawn to the entry of P<*hUulars 
and the /act that he did not object to it shows.that 
ho acquiesced. The learned District Judge thinks 
that he probably j'nst did not bother to get altered. 
We do not think that a mer e omisaiop to object to 

5. (’32) 19 A.I.B. 1932 Oudh. 121 : 136 I. C. 703 : 

16 R. D. 1, Biaheahwar Pande v. Bhawani Din 

Singh. 


A. I. R. 

an incorrect entry or to get it altered could possibly 

KLtio“: 8 ‘ aSUbSeqQeDtdaU) ,rom °bt ai n y ' 

(3) The description of theappellanta’ predecessors- 
ln-interest aa pukhtadars’’ in receipts given to 
them by the taluqdar has also been stressed. This 
must have been merely copied out from the khewat 
It was probably copied out without any thought of 
its implication. The matter in the mind of the 
person who gave the receipts was the collection of 
rent, not the proper description of the payer. This 
also has not much force. 

The appellants have not been able to show a 
single instance whore they have transferred or 
otherwise dealt with their property as under-pro¬ 
prietary property. On the other hand, in 1874, a suit 
for ejectment for non-payment of rent was brought 
against the predecessor-in-interest of the appellants. 
Exhibit 6 is the plaint and Ex. 6 is the written 
statement dated 14th July 1874. Instead of claim¬ 
ing that, being under-proprietors, they were not 
liable to ejectment, they asked for time because the 
rent payable had not yet been assessed. This, the 
learned District Judge remarks, is an implicit 
admission of their liability to ejectment for non¬ 
payment of rent. If they bad regarded themselves as 
under-proprietors, it is incredible that they should 
not have raised the plea when they were sought to 
be ejected as occupancy tenants. In 1916, another 
case was brought against a branch of the family hold¬ 
ing under the same decree. Against other branches 
of the family holding under the same decree similar 
suits have been successfully brought showing them 
not to be under-proprietors. Appellants* learned 
counsel rightly argues that these do not amount to 
an estoppel since he was not a party. They show at 
least this muob, however, that the decree has been 
consistently interpreted in the past as not conferring 
under-proprietary rights and that the appellants 
have not been able to produoe any instance to the 
contrary. We consider therefore that the extraneous 
evidence adduced to show that the appellants are 
under-proprietors is negligible and could not possibly 
be sufficient to substantiate the point. A number 
of rulings have been cited by appellants' learned 
counsel, the leading case being 25 O. C. 396® where 

it was held : . 

“ In the Settlement of 1867 the predecessors of 
the defendants held no greater interest in the village 
in suit than that of a 'thekadar* and a decree was 
also passed in 1868 declaring that they had only 
•thekadari* and not 'pukhtadari* rights. But ever 
since 1869 in the wajib-ul-arz, the khewat, the 
recent settlement and the various other Court pro¬ 
ceedings they were recorded and treated as 'pukhta- 

Held, that whatever may have been the original 
effect of the decree but as from that time till now 
this estate has been regulated upon the footing that 
the defendants possessed 'pukhtadari* rights, a title 
so long recognised cannot now be overthrown. 

This case is distinguished, as the body of the 
judgment shows, by the fact that there had been a 
number of other oontests between the parties whicn 
had always resulted in the success of those who 
alleged themselves to be “pukhtadars. In the pre¬ 
sent appeal, no proceeding has resulted in favour of 
the appellants whereas their 
had impliedly admitted their liability to 
Another Full Bench c ase of this Court is 6 O. W.N. 

A f*22) 9 A I R. 1922 P. C. 883 : 71 I. C. 641: 5Q 
h ( A 210 ^: 25 aC. 396 (P.C.), Prithlpal Singh 
v. Ganesh Din Singh. 


h 
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S24. 7 This case is clearly distinguishable by the 
° facte that transfers were made and that they claimed 
under-proprietary rights in the Courts of law with¬ 
out being challenged by the talukdar. It is not 
necessary to go through the whole list of cases. 
,Each of these cases must be decided on its particular 
facts and all the cases cited by the appellants can 
ibe distinguished from the present case. We therefore 
.hold that the terms of the decree are not ambiguous. 
They plainly indicate that right of occupancy with¬ 
out right of transfer was given to the plaintiffs in 
the case which was compromised in 1869. We fur¬ 
ther hold that even if that decree had been ambi¬ 
guous, the evidence of what took place subsequent 
to the framing of that decree would on the whole be 
in favour of the talukdar and not of the appellants. 
We consider therefore that the decision of the 
learned District Judge of Fyzabad is amply justified 
6 by the evidence on the file and we dismiss this 
appeal with costs, 

R.K, Appeal dismissed. 

7. (’30) 17 A.I.R. 1930 Oudh 29 : 119 I. C. 456 : 
5 Luck. 186 : 6 0. W. N. 624 (F.B.), Faqir Bakbsh 
Singh v. Uderaj Singh. 


A. I. R. (29) 1942 Oudh SOS 

Agarwal J. 

Mukta — Defendant — Appellant 

v. 

Ram Tek, Plaintiff and another , 

Defendant — Respondents . 

Second Appeal No. 367 of 1938, Decided on 16th 
c September 1942, against order of Civil Judge. Unao, 
D/- 13th September 1938, 

Oudh Rent Act (22 of 1886), S. 60 — Warrant 
of possession issued pending application under 
S. 60 on landlord’s responsibility — Assistance 
ultimately refused — Tenant is not validly 
ejected. 

Where daring the pendency of an application 
under S. 80 (1) an order for issuing a warrant of 
possession is passed on the responsibility of the 
landlord and possession delivered accordingly bat 
the assistance under S. 60 is ultimately refused, 
the tenant cannot be said to have been validly ejec¬ 
ted and the landlord bae no right to grant a lease ; 
(»41) 28 A. I, R. 1941 Oudh 70, Disling. 

[P 606/, g ; P 6086] 

B. N. Shukla — for Appellant. 
d H, Husain and H . H. Zaidi —for Respondent 1. 

JUDGMENT.—This is a second appeal against 
a decree of the civil Judge of Unao setting aside the 
decree of the Munsif, South Unao. Purbi Din was 
? l ? nant 01 th e P»ote in dispute. He died 

in 1930 leaving a minor son Mukta, the appellant 
in this appeal. On 28th October 1936, the landlord 
Swarm Din, respondent 2, issued a notice of ejeot- 
ment against Mukta. It was served on his guardian 
on 14th November 1986. On 7th June 1937, the 
landlord applied for the assistance of the Court 
nnder S, 60, Oudh Rent Act. He also obtained pos¬ 
session on 28th June 1937. On 29th June 1997 he 
let out the plots to respondent 1 Ram Tek. On 29th 
September 1937, Mukta obtained formal possession 
of the plots through Court. Ram Tek, the lessee 
Item the landlord instituted the suit whioh has 
given rise to this appeal on 1st November 1937 in 
which he olaimed a declaration that he was ’the 
tenant of the plots in suit and that an injunction 
be issued to Mukta to restrain him from interfering 


with his possession. The suit was contested by 
Mukta and he pleaded that he had not been validiy 
ejected from the plots and was a tenant of those 
plots. He olaimed damages for his wrongful dis¬ 
possession. The learned Munsif dismissed the suit 
as regards the plots now in dispute and also awarded 
damages to the defendant. The plaintiff appealed 
and the appellate Court held that no damages oonld 
be awarded in this 6uit to the defendant and that 
Mukta had been validly ejected and therefore the 
landlord Swami Din was entitled to lease them to 
the plaintiff. Ram Tek. He accordingly decreed the 
suit. Mukta has come up in second appeal and the 
' only point in question in this appeal i9 whether 
Mukta is a tenant of the plots in question. It is 
proved that notice of ejectment was served on the 
guardian of the appellant on 14th November 1936. 
Seotion 60 (1), Oudh Rent Act, provides : 

“If the landlord requires assistance to eject a 
tenant on whom he alleges a notice to have been 
served under S. 65, he may apply for that assist¬ 
ance to the Court which would have had jurisdic¬ 
tion with respect to a suit by the tenant to contest 
his liability to be ejected under the notice, and that 
Court shall order the ejectment of the tenant if it 
is satisfied; (a) that a notice of ejectment was duly 
served on the tenant, (b) that the tenant has not 
brought a suit to contest the notice, or that, if a 
suit for that purpose has been brought, it has been 
determined adversely to the tenant; (c) that the 
tenant has not been authorized by the landlord in 
writing to oontinue to ocoupy the land.” 

The application under this section by the landlord 
was made on 7th June 1937. An order was p&ssod 
on 25th Juno 1937 that a warrant for the delivery 
of possession be issued on the responsibility of the 
applicant. This warrant was issued and possession 
was awarded to the landlord on 28th Juno 1937. 
There is an order dated 21st July 1937; "Dofondant 
absent. Assistance refused.” It therefore appears 
that the application under S. 60 was refused. On 
25th August 1937, an order was passed that Mukta 
be again put in possession and he actually got pos¬ 
session through Court on 29th September 1937. It 
appoars that possession was orderod to be given to 
the landlord on 25th June on his responsibility. I 
interpret that order to mean that as the application 
under S. 60 had not been decided so tho Court 
ordered that the landlord could get possession sub. 
ject to the result of the application. Under S. 63, 
Oudh Rent Aot, possession oould be awarded to the 
landlord only in the month of June. This inter¬ 
pretation finds support from the faot that tho Court 
ordered the tenant to be put in possession again on 
25th August 1937. If assistance was refused on 
tho ground that the landlord had already obtained 
possession, the Court oould not order that the 
tenant be again pot in possession. I am therefore 
of opinion that the landlord, obtaining po88Q6sion 
on 281b June 1937 in pursuance of the order dated 
25th June 1937, was of no effect and oeaaed to have 
TOJ. efleot when lhe landlord’s application under 
S. 80 was refused on 21st July 1987. The lower 
appellate Court was of opinion that the order dated 
2 1 st July 1937 was not a judioial order. Iam not 
prepared to agree with it. Right or wrong, it was 
a judicial order and one whioh the Sub-divisional 
Officer was empowered to make. This order is 

*? rtIe8 ‘ ^ukta "*■ therefore never 
legally ejected from the plota in question. The 
righls of the tenant came to an end under S 59 

ffird h h^ A th '' May 1987 QnJoas the land' 

ord had authorized the tenant in writing to oon 

linuo to ocoupy the land but before the landlord 


e 
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i “ nld °. bta,n Possession be applied nnder S. 60 and 
his application was refused. The faot of the refusal 
th ! s application was that Mukta remained a 
tenant as before. The learned counsel for the res¬ 
pondent has relied on 1940 0. W. N. 1014.1 In that 
case a decree under Seotion 52, Oudh Rent Act was 
passed against a perpetual lessee but the decree was 
not executed and the lessee continued in possession 
and was entered as a tenant bila tasfiya lagan. It 
was held that the lessee fell within the mischief of 
b. 127, Oadh Rent Act, and was liable to have a 
decree given against him for rent at a fair and 
equitable rate and he was liable to ejectment. That 
case does not apply to the cironmatances of the pre¬ 
sent case. The fact of the refusal of the application 
under S. 60 implied a finding that the defendant 
was not liable to ejectment. 

I am therefore of opinion that the defendant was 
never ejected and is therefore still a tenant. The 
landlord had no right to grant a lease to the plain¬ 
tiff. I therefore agree with the Court of first in¬ 
stance in holding that the plaintiff has no right to 
get the declaration asked for. I allow the appeal 
and dismiss the 6uit so far as the plots in question 
in this appeal are concerned. The appellant will 
get his costs throughout in respect of the relief for 
declaration and injunction concerning the plots in 
dispute in appeal. 

R.K. Appeal allowed. 

1. (*41) 28 A. I. R. 1941 Oudh 70 : 191 I. C. 142 : 
1940 O.W.N. 1014, Kaniz Baqar v. Lakhraji. 
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c Agarwal and Madeley JJ. 

Maliabir Prasad — Defendant — 

Appellant 

v. 

Maharaja Pateshwari Prasad Singh — 

Plaintiff — Respondent. 

Appeal No. 1 of 1939, Decided on 31st August 
1942, against order of Hamilton J., D/• 6 th 
December 1938. 

Landlord and tenant — Suit for rent—Lease 
Inadmissible — Court cannot grant damages for 
use and occupation. 

The claim to damages for use and occupation is 
quite foreign to a suit based on a lease. Hence in a 
suit brought on the basis of a "takasinama, the 
. Court cannot grant a decree for use and occupation 
" on finding that the “takasinama ’ was inadmissible 
for want of registration: Case law discussed . 

C. P. c. — 

(’40) Chitaley, O. 6, R. 17 N. 3 Pt. 3. 

(’41) Mulla, Pago 598 Pt. (m). 

Rameshwar Dayal — for Appellant. 

E. S. Oupta — for Respondent. 

JUDGMENT.-This is an appealunderS.12 (2) 
Oudh Courts Act. The suit was bmught on the 
basis of a “takasinama” for some ground rent of a 
house situated in Bashiratganj, partoDugawM. 
The rent was six annas per annum and the tabasi- 
nama" was executed in favour of Mt. Tbaki rm on 
20th August 1897. Since that the 1bouse' 
hands many, times and is no t TOm 

Mahabir, who has recently 
Shankar Lai. The suit was decreed for Rs. 0-5-6 
being 11 months* rent. On appeal to the Civil Judge 
of Malihabad, the suit was dismissed on the ground 


in^m t :c! ; Ku^ aSina ^ a,M n0 ‘ *** wewttwd, was 
inadmissible in evidence. In second appeal to a 

smgle Judge of this Court the decree of the Munsif 
was restored and the suit decreed for use and occu- 
pation. The learned Judge who heard the appeal 
followed a single Judge decision of this Court in 
3 O. W. N. 299,1 but it was later brought to his 
notice that there is a more recent decision of a Bench 
of this Court in A.I.R. 1934 Oudh 118,2 in which it 
was held that the claim to damages for use and 
occupation is quite foreign to a suit based on a lease. 

He therefore gave leave to appeal to a Bench of this 
Court. A large number of decisions have been cited 
before us by the appellant's learned counsel. The 
first one is 21 W. R. 208.® In this case it was held 
that it is possible to couple a suit based on a “qabu- 
liat” with a claim for damages for use and occupa¬ 
tion, and the question whether the plaintiff could 
obtain the last named relief depended upon the / 
form of his pleadings. If he pleaded use and occu¬ 
pation as well as the “qaboliat”, he might get a 
decree even though he did not prove the“qabuliat". 

In 22 Cal. 752* it was held that a decree for use and 
occupation of the land by the defendants could not 
be granted in this case as that would amount to an 
amendment raising issues of an entirely different 
character from those onwhioh the trial was held in 
the Courts below as a suit for rent, and necessitating 
a trial upon fresh evidence. Suoh an amendment 
could not be allowed under S. 53, Civil P. C. 

In 27 Cal. 239 s it was held that in a suit for rent, 
when no alternative claim is made for use and occu¬ 
pation, no damages can be decreed for use and 
occupation. 17 I. 0. 646® is to the same effect. 13 
Bom. 664* is a converse case, the suit being brought 
as against a trespasser and no prayer being made to 9 
treat him as a tenant. The amendment was not 
allowed and it was held that the Subordinate Judge 
had no authority, under S. 149, Civil P. C., to frame 
the new issues. In A. I. R. 1927 Mad. 182 9 it was 
held that where the plaintiffs filed a suit for rent 
based on an alleged lease deed without any insistence 
upon possession and subsequently finding the lease 
deed incapable of proof, amended the plaint by 
praying for damages for use and occupation, the 
order of the Court below allowing amendment was 
irregular and must be set aside in revision, as the 
fresh ground taken would have been barred without 
the amendment. In A. I. R. 1936 Lah. 26® it was 
held that the nature of suits for rent should not be 
changed as one for use and occupation when no 
alternative claim wa s made in the beginning. In 38 

1 . (’26) 13 A. I. R. 1926 Oudh 304 : 95 I. C. 957 : k. 

3 O. W. N. 299, Narain Singh v. Kaiwan Bahu 

Nawab Khusru Begam. 

2. (’34) 21 A.I.R. 1934 Oudh 118 : 148 I. 0 . 1044 . 

11 O.W.N. 453, Askari Begam v. Ratan Lai. 

3. (*74) 21 W. R. 208 : 13 Bong. L. R. 243 (F.B.), 

Lukhee Kant Doss v. Sumeerooddi Tustar. 

4 . (’95) 22 Cal. 752, Surendra Narain Singh v. 

Bhai Lai Tbakur. _ 

5. (1900) 27 Cal. 239, Rachhea Singh v. Upendra 

g^f^^aW.N. 311 : 17 LO. 646, Bhukhi Koeri 
7 ! (wT W he Bom. P 664, Narayan Ganesh v. Han 

B.TS’u A.I.R. 1927 Mad. 182 : 99 1 L _{“ 

M L. J. 399, Veerabhadra Theran v. Sri Vythi- 

P.L.R. 770, Amir Chand v. Seoy. of btat . 
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L C. 191 10 it was held that a claim for ejectment 
3 on the hftci<s of unlawful possession cannot be amen¬ 
ded so as to convert it into a claim on the basis of a 
contract of tenancy. This is a converse case. In 11 
I. C. 663.11 there is an obiter that the amendment 
of a plaint will not be allowed so as to convert a suit 
for rent into a suit for damages for use and occupa¬ 
tion. In A. I. R. 1923 Nag. 27, 12 it was heid that 
unless an alternative plea of use and occupation was 
raised in the pleadings no decree could be given. 
We now come to a series of Ondb rulings. The first 
is 5 O.C. 222,1 s in which it was held byMr.Spankie 
A. J. C. that the lower Court was wrong in turning 
a suit against the defendants as lessees into a suit 
for damages for use and occupation. 

In 2 O.L.J. 3S3 1 * it was held by Mr. Lindsay J. C. 
that a suit against an agricultural teuant for rent 
cannot be turned into a suit against him as a tres- 
3 passer under S. 127, Oadh Rent Act, and that no 
such amendment of plaint can be allowed as to raise 
a new case inconsistent with the case raised in the 
pleading?. In A.I.R. 1934 Oudh 118, 2 a Eench deci¬ 
sion, it was held that an application for amendment 
made at a late stage by which the applicant seeks 
to introdnce a case which is quite inconsistent with 
the allegations in the plaint should be rejected. The 
case is parallel to the present case, excepting that 
an amendment was sought at a late stage in the 
trial Court. The learned single Judge of this Court 
relied on 3 O. W. N. 299,1 a single Judge decision. 
On behalf of the Balrampur estate it is argued that 
this case is distinguishable from the cases in which 
no decree has been allowed, because the plaintiff 
pleaded not only the lease but also the fact that the 
defendant was in actoal occupation of the house. It 
C is argued that this implies the plea of use and occu¬ 
pation. We scarcely think this is so, because it is 
evident that even on the basis of the "takasinama," 
if it had been duly registered and admitted in evi- 
dence, no rent could have been claimed from the 
defendant unless he had been in possession of the 
house. If in spite of the sale deed his vendor re¬ 
mained in possession, no claim coaid have been 
made against the vendee. The plea that the defen¬ 
dant had taken possession was therefore necessary 
to the suit based on the lease and did not imply any 
alternative cla im to damages for use and occupation. 
12 O.C. 1401* is somewhat different. In this case it 
was held that a "qaboliat" signed by a t enan t is 
not and cannot be held to be tantamount to a lease, 
and where the defendant was in possession of a 
village under a ‘‘qaboliat*' executed by him under- 
taking to pay rent at a certain rate bat no lease had 
been executed the undertaking contained in the 
'qaboliat 1 * could be enforced against him. We can¬ 
not see that this helps the respondent in the present 
case. Chamier J. C. remarked at page 142 : 

"The appellant rests his ease on the ‘qaboliat* 
executed by the respondent. No reason h~m sug¬ 
gested why the contract contained in this ‘qaboliat' 

10 « (’16) 3 A. L R. 1916 Pat. 50 : 38 L C. 191 : 2 
Pat. L. J. 69, Jhari Singh v. Pirthi Nath Sahu. 

1 l #11 ) 4 Bor. L. T. 197 : 11 I. C. 863, T. E. 
O Leary v. Mating On Gaing. 

12. (’28) 15 AJ.B, 1928 Nag. 27 : 105 L C. 43 : 23 

N. L. B. 152, Tribeniprasad v. Ramdas. 

13. (*02) 5 O.C. 222, Jang Bahadur Singh v. Bahaa 
All, 

14. ('15) 2 A.LB. 1915 Oadh 127 : 30 I. C. 499 : 2 

O. LJ. 883, Bindeshwar Prasad Singh v. Bisheawar 
Singh. 

15. (’09) U O. 0. 140 : 2 I. O. 9*0, Cdit Ninnn 
Singh T. Bun pal Singh. 


should not be enforced against the respondent, except g 
that to do so will be to enable the parties to evade 
the law that a lease for any term exceeding one 
year must be made by a registered instrument. But 
a person who is in possession of a village without 
a lease is for various purposes in a very different 
position from a person who holds a lease. He may, 
for example, find it extremely difficult to establish 
his title to possession as lessee. In my opinion, the 
existence of the law that a lease for a term exceed¬ 
ing one year can only be made by a registered instru¬ 
ment affords no reason why a person who admits 
that be is in possession of land as a tenant should 
not be held bound to pay rent in accordance with 
a document executed by him." 

In the present case there was no admission by 
the defendant that he wa3 in possession as a lessee. 

On the contrary he denied the title of the plaintiff. 
The plaintiff, while he was able to establish his / 
own title to the land by other evidence was uuable 
to pot the lease in as evidenoe of title owing to want 
of registration. The point on which Chamier J. C. 
decides 12 O. C. 1401* 1S that there was no radical 
change in the nature of the case. The agreement 
contained in the ‘qaboliat* could be enforced even 
in the absence of a registered lease. It is true that 
he criticised the Calcutta rulings as probably being 
too narrow, but we cannot regard these criticisms 
as authoritative. We consider that there was on the 
other hand a radical change in the nature of the 
present case. The defendant might have raised 
different pleas if the Buit for damages for use and 
occupation had been brought against him. To allow 
such a clai m in the Court of final appeal may very 
well therefore deprive the defendant of some valid 
grounds of defence which be could have raised and 
proved in the trial Court. In 3 O.W.N. 2991 i* w*.* 9 
held by a single Judge of this Court that a decree 
could be given for use and occupation though the 
case is based ou a "qaboliat," and that this oould 
be done without having the plaint amended. The 
decree was actually passed by the District Judge 
who had remitted issues to the trial Court concern¬ 
ing the amount doe for the age and oecapetion of 
the I and. The case is therefore distinguishable from 
the present case in so much as the defendant had a 
chance of producing evidenoe after he knew what 
the new case against him was. Moreover, this deci¬ 
sion, if it is regarded as favourable to the respon¬ 
dent, should be regarded as having been overruled by 
A-I.R. 1934 Oadh 118* previously quoted, though 
it is not specifically mentioned in the judgment. 

In A.I.R. 1927 Oudh 505,1® * single Judge deci¬ 
sion, of this Court, it was held that the plaint for * 
the recovery of arrears of rent from the tenants can 
be bo amended as to make it a claim under S. 127 
Oudh Rent Act. Obvionsly this case is not parallel 
to the present case. Moreover, the learned Judge 
held that this oould be done when there was no 
allegation in the plaint of an agreement of tenanoy 
which distinguishes it from the present case. 8 I.C. 
34611 is also distinguishable on the same grounds. 

31 All. 2781® is also obviously a ease of a different 
nature from the present case. In this Full Bench 
decision it was held, "when certain persons entered 

01 * ragiatarad 

qaboliat and paid rent for some time, bat in a 

16. (*27) 14 A.LB. 1927 Oadh 505 : 105 L O ft7 • 

17 84160 Pirtap Singh 

8 La oSbiiida 
Sri Krishna Ohakravark 
18. ( 09) 81 AIL 278 : 2 h O. Ill: 6 AJLJF 167 
(F.B.), Shoo Karan Singh v. Parbhu NaralnSingh! 



508 Oudh 


Durga Prasad v. Kishuni 


fl suit for rent pleaded that in the absence of a lease 
there was no contract of tenancy and rent could not 
be recovered by suit, that the suit might be treated 
as one for use and occupation and in view of the 
fact that the defendants entered into, and continued 
in possession they could not be heard to say that 
they were not liable for use and occupation.*• 

The argument in thecase seems to be very similar 
to that adopted by Mr. Chamier and Mr. Tudball 
in 12 O. C. 140.1& There is a direct authority of a 
Bench of this Court that in a case like the present 
no decree for use and occupation can be given. 
Moreover, the opinion of other High Courts seems 
on the whole to be in favour of this view. We there¬ 
fore allow this appeal, set aside the decree of the 
learned single Judge of this Court and dismiss the 
plaintiff’s suit. The appellant will get his costs in 
all Courts. 


A. I. R. 


basis of 


R.K. 


Appeal allotted. 
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Bennett and Agarwal JJ. 

B. Durga Prasad — Plaintiff — 

Applicant 

v. 

Kishuni—Defendant—Opposite Party. 

Civil Revn. Appln. No. 78 of 1939, Decided on 
7th September 1942, for revision of order of Judge 
of Small Cause Court, Sitapur, D/- 17th July 1939. 

(a) Limitation Act (1908), S. 20 (as amended 
in 1942)—Suit decided in 1939—Revision refer¬ 
red to Bench — S. 20 subsequently amended — 

e Amendment cannot defeat rights of successful 
party. 

Where an Act has come into force after the suit 
has been decided an appellant may be entitled to 
the benefit of a change of law made during the pen¬ 
dency of an appeal but an applicant for revision 
cannot. Hence where the amended S. 20, Limitation 
Act, came into force on 30th March 1942, i. e., 
after the suit was already decided, the successful 
party cannot be defeated by the subsequent legisla¬ 
tion merely because the revision is pending before 
the Bench on reference in the meantime : (’14) 1 
A. I. R. 1914 Oudh 125 ; (’26) 13 A. I. R. 1926 All. 
93 : (’28) 15 A. I. R. 1928 All. 708 and (’30) 17 
A. L R. 1930 Cal. 422, Disting .[P 508 ?,h ; P 5096] 

Limitation Act — ^ 

(’42) Chitaley, Preamble N. 15, Pt. 19. 
d (’38) Rustomji, Page 15, Pts. 2, 7, 8. 

(b) Limitation Act (1908), S. 19 — Endorse¬ 
ment on pronote held no acknowledgment. 

The words “paid rupees so and so” written on 
the back of the promissory note do not amount to 
an acknowledgment within S. 19 : Case l JL w *£: 
cussed. 1 J 

Limitation Act — , 0 . . M 

(•42) Chitaley, S. 19, N. 5, Pts. 1, 3, 4 , N. 18, 

Pts. 4, 14 (Miscellaneous). 

('38) Rustomji, Page 318, Pt. 2. 

Sri Ram — for Applicant. 

K. N. Tandon — for Opposite Party. 

ORDER. — This is an application under S. 25, 
Provincial Small Cause Courtsi Act, against a judg- 
ment and decree passed by the Munaif ofJJUapw 
exercising Small Cause Court powers. T h P **"'' 1 “ 
applicant brought a suit against the defendant- 
opposite party for the recovery of Bs. 80 on the 


Th.cni. a pro “ ls f or ? n °t* dated 18th May 1933- 
The suit was instituted on 10th May 1939 and was 
therefore ordinarily barred by time but the plaintifl 
‘ u he Payment of Rs. 2-4-0 on 11th May 
1936, which was endorsed on the back of the pro¬ 
missory note in suit and bore the thumb mark of 
the opposite party. The plaintifl admitted having 
received other sums also before 11th May 1936. 
The learned Judge, Small Cause Court, held that 
the amounts paid by the defendants and endorsed 
on the back of the promissory note were without 
any specification and the plaintiffs case that he 
appropriated them towards principal was false. On 
these findings, he dismissed the suit as time-barred. 
The plaintifl has applied to this Court under 8. 25, 
Small Cause Courts Act. The application came on 
for hearing before a learned Judge of this Court and 
he referred it to a Bench of two Judges. The learn¬ 
ed counsel for the applicant has relied on the 
amendment of the Limitation Act. The substantive 
part of S. 20 before it was amended, ran thus : 

" Where interest on a debt or legacy is before the 
expiration of the prescribed period paid as such by 
the person liable to pay the debt or legacy or by his 
agent duly authorized in this behalf, or where part 
of the principal debt is before the expiration of the 
prescribed period paid by the debtor or by his agent 
duly authorized in this behalf, a fresh period of 
limitation shall be computed from the time when 
the payment was made. ” 

The new section runs thus : 

“Where payment on account of a debt or interest 
on a legacy is made before the expiration of the 
prescribed period by the person liable to pay the 
debt or legacy or by his duly authorized agent, a 
fresh period of limitation shall be computed from 
the time when the payment was made.” 

This amending Act received the assent of the 
Governor-General on 30th March 1942. It is argued 
that it is not necessary for the plaintiff to prove 
under the new section that the payment was made 
towards principal or interest and it is enough if it 
is proved that the payment was on account of the 
debt. But the first point which arises is whether the 
plaintiff can take advantage of the amending Act. 
The suit was decided by the learned Judge, Small 
Cause Court, on 17th July 1939, the application for 
revision was filed in this Court on 4th October 
1939 and was referred to a Bench of two Judges on 
20th January 1942. The amending Act was passed 
after the case had been referred to a Bench of two 
Judges. We are of opinion that the plaintiff-appli- 
cant cannot take advantage of the amending Act. 
It came into force after the suit had been decided. 
An appellant may be entitled to the benefit of a 
change of law made during the pendency of an 
appeal, but an applicant for revision cannot. 

The learned counsel for the applicant has relied 
on some cases in support of his contention. The 
first case relied on is A. I. R. 1914 Oudh 125.1 In 
that case a decree was obtained against n j 
Krishna Dat Singh, Taluqdar of Oel, in the year 
1904. An application for execution was made on 
15tb February 1913. The D. P. <Ooorl, of Wards 
Act (4 of 1912) bad come into force and it was 
objected that under S. 55 of that Act no execution 
coild proceed against the Baja. It was held t^ 
one has a vested right in an older torn ofproce- 
dure and the roles relating to the new pn»ed 
must be followed strictly. This case i.of no he P to 
the applicant in the p resent case. No new rule oi 

1 (’14) 1 A. I. B. 1914 Oudh 125 : 251. C. 668, 
Sankatha Prasad v. Baja Krishna Dat B.ngh. 
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procedure haa been enacted for an application for 
a revision and we think that thesuit terminated when 
it was decided by the learned Judge of the Small 
Cause Court. The opposite party acquired a right 
and it cannot be defeated by the subsequent legis¬ 
lation. The other case cited is A.I.R. 1926 All. 93. 2 3 4 5 6 
Id that case the decree was passed when Act 14 of 
1882 was in force, but the application for execution 
was made at the time when the new Code of 1908 
which had repealed the old Code of 1882 had come into 
force. It was held that the law of limitation appli¬ 
cable to the application for execution will be that 
laid down in the new Code. The third case cited is 
A.I.R. 1928 All. 708.® In that case leave to appeal 
waa made necessary by the amendment of S. 10, 
Letters Patent, and it was held that leave was neces¬ 
sary to appeal from all judgments passed after 
the amendment. The last case relied on is A. I. R. 
b 1930 Cal. 422> In that case a suit for possession 
and mesne profits was brought before the Code of 
Civil Procedure of 1908 came into force, but it was 
decided after it had come into force. It was held 
that the parties were governed by the provisions of 
the Code of 1908 and the profits were to be deter¬ 
mined in the suit and not in the execution proceed¬ 
ings. None of these cases is applicable to the facts 
of the present case. We therefore bold that the 
plaintiff-applicant cannot take advantage of the 
new S. 20, Limitation Act. The other point argued 
on behalf of the applicant, as it was argued before 
the learned single Judge of this Court also is that 
the endorsement on the back of the promissory note 
may not save limitation under S. 20, Limitation Act, 
but it is an acknowledgment and it therefore saves 
limitation under S. 19, Limitation Act. Section 19 
c provides : 

"Whore before the expiration of the period pre¬ 
scribed for a suit or application in respeot of any 
property or right, an acknowledgment of liability in 
respect of such property or right haa been made in 
writing signed by the party against whom such 
property or right is claimed or by 6ome person 
through whom ho derives title or liability, a fresh 
period of limitation shall be computed from the 
time the acknowledgment was signed." 

The applicant cited A. I. R. 1939 Bom. 252* and 
1940 O.W.N. 425® before the learned single Judge. 
It was held in the Bombay case by Beaumont C. J. 
that the endorsement in that ease on the promis¬ 
sory note amounted to an acknowledgment. The 
endorsement was to the effect that the debtor had 
givon certain bajri of the value of Rs. 64 towards 
, wasul which meant towards payment. It was further 
statod : "Rs. 54 paid as wasul." The same learned 
Judge discussed this point in another case: A. I. B. 
1942 B om. 218.7 He discussed the Privy Counoil 

2. (’26) 13 A. I. R. 1928 All. 93 : 90 I. O. 274 : 48 
AH. 121 : 23 A. L. J. 977, Mt. Bogam Sultan v. 
Sarvi Begam. 

3. (’28) 15 A.I.R. 1928 All. 708 : 110 1.0. 719 : 60 

All, 865 : 26 A. L. J. 1317, Baijnath v. Doolarey 
Hajjam. 7 

4 . (’30) 17 A.I.R. 1930 Cal. 422 : 124 I.O. 817 : 57 
CfU. 148, Janakinath Slngha v. Nirodbar&n Ray. 

5. (’39) 26 A. I. R. 1939 Bom. 252 : 182 I.C. 965 : 
41 Bom. L. R. 455, Tayerali Mahamadali v. Gara- 
bad Sadu. 

6. (’40) 27 A. I. R. 1940 Oudh 305 : 187 I. 0. 624 ; 
15 Luok. 687 : 1940 O. W. N. 425, Deputy Com¬ 
missioner of Kheri v. Brijendra Bahadur Singh. 

7. (*42) 29 A. I. R. 1942 Bom. 218 : 202 I. 0. 277 : 
vld^dh^ 428 ’ K69armal In(J ajl8het v. Narayan 
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case in 67 I. A. 160® decided in 1940 and came to 


the following conclusion : 

"The decision of the Privy Council in my opi¬ 
nion does amount to an authority for the proposition 
that an acknowledgment of payment made in res¬ 
pect of the promissory note on which the acknow¬ 
ledgment is endorsed does not amount to an 
acknowledgment of any further liability on the 
promissory note, and if I may say so I entirely 
agree with that view. A payment made merely in 
respect of the amount due on the promissory note 
on which the payment i9 endoreed may be a final 
payment, earlier payments not having been evi¬ 
denced by endorsement, so that a mere endorsement 
of payment in respect of the note does not involve 
by itself an admission of further liability on the 
note." 

The learned Chief Justice referred to his previous 
decision reported in A. I. R. 1939 Bom. 252* and 
construed the endorsement in that case to mean 
that the payment was towards part payment. In 
the 1942 case the suit was based on a khata and the 
entry in the khata was: "Credited Rs. 30-10-0 on 
15th December as the price of paddy." The other 
entry was: "This has been credited this day the 10th 
April 1935 towards the above amount." It was held 
that the entry dated 10th April 1935 amounted to 
an acknowledgment. We have to see whether the 
entry in this case can be said to be an acknowledg¬ 
ment. Several payments are endorsed on the baok 
of the promissory note in question the last boing 
dated 11th May 1936 and the signature of the 
opposite party appears below these entries. There iB 
nothing to show more than that the payments were 
made in respect of the promissory note and it was 
held by Beaumont C. J. in A.I.R. 1942 Bom. 218 7 
that a statement that something had been paid in 
respect to a promissory note does not involve any 
admission that something more remains due on the 
promissory note and is therefore not an acknowledg¬ 
ment. The Bombay case relied on on behalf of the 
applicant cannot be considered an authority in his 
favour. In the other case cited, 1940 O. W. N. 425® 
the payment was made alal hisab and it was there¬ 
fore held that it saved limitation. The learned 
counsel for the applicant has relied on some more 
cases before us. One case relied on by him is A.I.R. 
1916 Mad. 624.® In that case the endorsement was 
“Rs. 164-5-0 was paid in respect of the promissory 
note," and it waa held that it was an acknowledg¬ 
ment. In A.I.R. 1917 Mad. 8051° the endorsement 
was oon9truod to mean that the debtor made part 
payment of the amount due on the bond, and it 
was held to be an acknowledgment. A Full Benoh 
of the Madras High Court haa laid down the law on 
the point reoenUy in A. I. R. 1942 Mad. 853.H It 
was held that the words "Paid Rs. 10" written on 
the baok of the promissory note did not amount to 
an acknowledgment. The endorsements in the 
present case do not state more. We are therefore of 
opinion that aooording to the recent Madras view 
also, the endorsements do not amount to an aoknow- 


8. (’40) 27 A.I.R. 1940 P. 0. 63 : 187 I. C. 288 : 67 
h A ' i 60 J ( 194 °) Lah. 470 : 1. L, R. (1940) 

°\ 184 ( p * Rama Shah v. Lai Ohand, 

9. (16) 3 A. I, R. 1916 Mad. 624 2 27 I. O 
Jaganadha Sahu v. Rama Sahu. 

10. (’17) 4 A. I. R. 1917 Mad. 805 : 86 L 


747, 



namma. 
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a lodgment. Reference has also been made to 23 A.L.J. 

869.12 The endorsement in that case was : 
“Accounts having been made up the sum of 

Rs. 6500 has resulted in principal and interest in 
which a usufructuary mortgage of village Samogarh 
for Rs. 4000 has been executed today: Rs. 10 in 
cash have been paid.** 

This clearly amounted to an acknowledgment. The 
other case to which reference is made is 1935 A.L.J. 

139. 13 The following observations of Sulaiman C. J. 
in that case go against the applicant : 

“It is equally obvious that where a payment is 
made without any specification and the debtor does 
not signify whether he is making the payment of 
interest as such or of part payment of the principal, 
there is really no admission on his part that any 
further sum is still due from him and there is 
therefore no acknowledgment of liability on his part, 
b He merely pays a lump sum of money and by no 
means admits that the debt is not fully discharged. 
There is an admission no doubt that there was a 
liability on him to the extent of the amount so 
paid but there is no acknowledgment of any further 
liability.** 

In a subsequent case, A. I. R. 1939 All. 177 14 a 
Bench of the Allahabad High Court had the follow¬ 
ing endorsement before them : 

“Dastkhat Chandrabhan Prasad Kishun Tewari 
babat pro-note haza he mahajan ko mublig 25 
rupiya diya. Tarikh 2nd May 1931 , baqalam khas ,** 
which translated mean3: 

“Signature of Chandrabhan Prasad Kishun Tewari. 
Rupees 25 paid to the mahajan in respect of this 
pronote.** 

It was held that this endorsement did not amount 
* to an acknowledgment. After considering all the 
authorities, we are of opinion that the endorsement 
|of the promissory note in this suit does not amount 
to an acknowledgment. The lower Court was right 
in dismissing the suit on the ground of limitation. 
We accordingly dismiss this application with costs. 
R.K. Revision dismissed. 

12. (*26) 13 A. I. R. 1926 All. 75 : 89 I.C. 617723 
A. L. J. 869, Meharban Singh v. Panna Lai. 

13. (’35) 22 A. I. R. 1935 All. 106 : 152 I. C. 817 : 
1935 A. L. J. 139, Mahomed Ekram Khan v. 

Mahomed Bakar. ^ 

14. (*39) 26 A. I. R. 1939 All. 177 : 180 I. C. 535 : 
I. L. R. (1939) All 200 : 1938 A. L. J. 1233, Isbri 
Prasad v. Chandrabhan Prasad Kishun Tewari. 
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Agabwal and Madeley JJ. 

Mt. Bam Bant and another — 

Objectors — Appellants 

v. 

on 31st 

order ol Diet. Judge, Bae Bareli, 
D/- 21st January 1941. 

(a) Succession Act (1925), S. 352 -Universal 
1§ A-CS legacy” means "a testamentary dis- 
persons the whole of the property wn fiUc j 

his mistress his moveable property rever- 

and a life-interest in his other property, the rever 


sionary interest in 
in his sister’s 6 on : 


A. I. R. 

which was to vest after her life 


Held (Per Madeley J .; Agarwal J., contra) that 
the mistress was one of the universal legatees. 

(P 511d; P 5126] 

(b) Succession Act (1925), S. 235—Object of 
Is to give opportunity to next-of-kin to accept 
or refuse letters of administration — Denvinr 
validity of will is refusing letters. 

Section 235 is meant to give an opportunity to the 
next-of-kin to accept or refuse the letters of adminis¬ 
tration simpliciter. Notice to show cause is sufficient 
compliance of S. 235. When the next-of-kin deny 
the validity of the will and allege that it was exe¬ 
cuted while testator was out of his senses, they vir¬ 
tually refuce letters of administration under S. 235. 
Their subsequent statement that if the will were 
proved to be valid, they should be given letters of i 
administration rather than the applicant cannot be 
heard as an acceptance of letters of administration 
under S. 235. - [P 511/, 9 ) 

Siraj Husain — for Appellants. 

Akhtar Hussain — for Respondent. 

MADELEY J. — This is an appeal byMt.Ram 
Rani and Aharwa Din, her son, against an order 
granting letters of administration with the copy of 
the will attached to Mt. Indarni in respect of the 
estate of Pandit Gopal Prasad of Khalishat, Rae- 
Bareli, who died on 25th June 1940. Mt. Ram Rani 
is the sister of the late Pandit Gopal Prasad and 
she opposed the grant of letters of administration 
on the grounds that she and her son are the rightful 
heirs, that Mt. Indrani was not permanently kept 
mistress of the deceased nor is she an universal 
legatee, that the deceased was not in his right mind * 
when he executed the will and that he did not 
express his true intention. It is said that Mt. Indrani 
had no right to make the application. The learned 
District Judge of Rae Bareli decided these points 
ogainst the objectors and granted the letters of 
administration with the copy of the will attached. 
The objectors have now come in appeal. The learned 
lower Court found that the will was in fact executed 
by Pandit Gopal Prasad during a severe attack of 
cholera, that Pandit Gopal Prasad died 12 days 
later, and it believed the evidence that he improved 
for four or five days after the will had been exe¬ 
cuted. He then developed cardiac troubles and died. 

It further finds that a draft of the will had been 
made about a year before this illness and that the 
draft was not altered when a fair copy was made 
and it was executed. All these findings are based j, 
upon reliable evidence of independent witnesses. 

The appellants’ learned counsel, however,argues, 
in contradistinction to the argument used by the 
learned lower Court, that the fact that this draft 
had been in possession of Pandit Gopal Prasad for 
a year before his illness shows that he had no in¬ 
tention of executing it. I cannot agree with this 
contention. It appears to me that the ******** 
this draft prepared so that he oould execute it a a 
short notice Vt any time, and that when he feU 
seriously ill he decided to execute It X J™ 
same view as the trial Court, namely th»» the «rly 
preparation of the draft indicates that it expressed 

the real intentions of Pandit Gopal Pr^ad wh.ch 

he endorsed while he was in huirightmind 1 tbougn 
he was ill. Another point raised by tJwaPPj ““ 
is that while the fair oopy waataingr^d ouU; 

witnesses etc., had to leave he 

Goual Prasad began to vomit and purge, xna iiac*, 

ho«w! “iiotko to show that he was not m his 
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_ right mind. Farther appellants' learned counsel 
B argaes that ii Pandit Gopal Prasad had intended to 
execute this will, he would also have had it regis¬ 
tered. As, however, it is not invalid for want of 
registration, there is no partioolar reason why be 
should have had it registered. 

Counsel’s argument that the will is so highly 
suspicious that the burden of proof should have 
been thrown heavily upon the applicant and that 
the lower Court erred in not placing it rightly, is 
also not correct. In the first place there is nothing 
exceptionally suspicious about the will which is 
in favour of the lady whom Pandit Gopal Prasad 
had been keeping as his concubine for 12 years. 
Naturally he would wish to provide for her. In 
the second place, the lower Court did not place the 
burden of proof initially upon the objectors but upon 
Mt. Indrani. There can be no donbt that she dis- 
b charged the burden satisfactorily by the production 
of very good evidence. As to the objectors’ evidence, 
which has not been specially relied upon by appel¬ 
lants’ learned counsel, it has been satisfactorily 
dealt with in the judgment of the lower Court and 
it cannot for a moment stand in fact of the strong 
evidence of the applicant. A question of law has 
also been raised in appeal, which i9 not mentioned 
in the grounds, though it was touched upon in the 
written statement where it is denied that Mt. Indrani 
is the universal legatee. Section 232 runs : 

" When (a) the deceased has madeawill, but has 
not appointed an executor or (b) the deceased has 
appointed an executor who is legally incapable or 
refuses to act, or who ha9 died before the testator or 
bofore he has proved the will, or (c) the executor 
dies after having proved the will, but before be has 
c administered all the estate of the deceased, an 
universal or a residuary legatee may be admitted to 
prove the will, and letters of administration with 
the will annexed may be granted to him of the 
whole estate, or of so much thereof as may be 
unadministered.° 

There is no definition of “universal legatee’ 1 con¬ 
tained in the Act, but in Wharton’s Law Lexicon 
(Edn. 14) by A. S. Oppe we find a definition of 
“universal legacy. 0 It is “a testamentary disposi¬ 
tion by which the testator gives to one or more 
peraoDs the whole of the property which he leaves 
at his decease.” “Residuary legatee,” on the other 
hand, is defined as “the person to whom the surplus 
of the personal estate, after the discharge of all 
debts and particular legacies, is left by the testator's 
will,” In tho present case, I have to consider whe- 
ther this is a universal legacy left to two persons or 
a one particular legaoy with a residuary. If the former, 
then according to the definition quoted the appli. 
cant will be the universal legatee. If the latter, 
then the applicant will be a legatee of a particular 
legacy, and Mt. Ram Rani and her son will be the 
residuary legatees. Where an universal legacy is 
left to more than one person, there will be shares in 
that legacy, and I think that their shares in the 
whole legaoy might well be specified in the will. In 
the present case, the share of Mt. Indrani is con¬ 
fined to the moveable property and a life interest in 
all the immovable property except tho two houses in 
which she has full estate. The interest of Mt. Ram 
Rani and her son is the reversionary interest in all 
the rest which will vest in them after the death of 
Mt. Indrani. I do not think that these amount to 
two particular legacies or to one particular legaoy 
with a residuary. I think that it is an universal 
legacy of all the property to two persons, and in 
this view of the case I regard Mt. Indrani as an 
universal legatee, As suob she is entitled to apply. 


Apart from this under S. 234, Succession Act, ^ 
any legatee can be admitted to prove the will and 
letters of administration may be granted to him if 
the executor or the residuary legatee declines to ad¬ 
minister the will. There is, however, a proviso in 
S. 235 that letters of administration with the will 
annexed shall not be granted to any legatee other 
than an universal or a residuary legatee, until a 
citation has been issued and published in the man¬ 
ner hereinafter mentioned, calling on the next-of-kin 
to accept or refuse letters of administration. In the 
present case the next-of-kin are the objectors. 
Strictly speaking the citation under S. 235 should 
have been issued to them under the terms of the 
Act, but the answer which they would have given is 
a foregone conclusion. They should have been bound 
to refuse to administer the will if suoh a oitation 
had been issued because they deny the validity of 
the will. It appears to us that S. 235 is meant to t 
give an opportunity to the next-of-kin to accept or| 
refuse the letters of administration simpliciter. 
Next-of-kin means a person, or set of persons, 
standing nearest in blood relationship to another' 
person. It means, in fact, tho natural heir or the 
heirs. II the next-of-kin accepts, there will bo no 
contest. The will will be admitted. The natural 
heir or heirs will administer it under the Act. It 
would not, in my opinion, be open to tho next-of-kin 
under S. 235 to say, “we do not admit the validity 
of this will, we refuse to administer it, unless the 
legatee shall prove its validity in a contested case 
under the Succession Act.” Taking this view of 
S. 235, I consider that when the objectors who are 
the next-of-kin denied the validity of the will and 
alleged that it was executed while Pandit Gopal 
Prasad was out of his senses, they virtually refused ^ 
letters of administration under S.235. Their subse-i w 
quent statement that if the will were proved to be’ 
valid, they should be given letters of administration 
rather than tho applicant cannot bo heard as an 
acceptance of letters of administration under S. 295. 
Consequently, in spite of this statement of theirs 
the applicant is entitled to apply for and to get 
letters of administration under S. 234. 

For both these reasons. (I) because I regard tho 
applicant as the universal legatee and (2) because 
as a mere legatee she would be entitled to get letters 
of administration under S. 234, I would upold tho 
order of the learned lower Court and dismiss this 
appeal with costs. 


AGARWAL J.—This appeal is against an order 
granting an application for letters of administra¬ 
tion with will annexed made by the respondent 
Mt. Indrani. She alleged that she was the per¬ 
manent mistress of tho testator Pandit Gopal Prasad. 
The application was opposed by the appellants. 
Mt. Ram Rani and Aharwa Din. Mt. Ram Rani is 
the sister of Gopal Prasad and Aharwa Din is her 
eon. They denied the due execution of the will and 
also contended that the applicant was not entitled 
to letters of administration. Both these points were 
deoided against the appellants and letters of adminis¬ 
tration with the will annexed were granted to the 
respondent. The appellants’ counsel argued the 
same points, which were taken in the lower Court. 

M W , ith m y learn6d brother 
Medeley J. that the execution and validity of the 

prove , d ' The question is 
as to the right of the applicant to get lettera nf 

admimstration. Section 232, Suocesslon lot. ru2 

“When, (a) the deceased has made a will hnt 
has not appointed an executor, or (b) the dwued 
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has appointed an executor who is legally incapable 
or refuses to act, or who has died before the testator 
or before he has proved the will, or (o) the executor 
dies after having proved the will, but before he has 
administered all the estate of the deceased, an 
universal or a residuary legatee may be admitted to 
prove the will, and letters of administration with 
the will annexed may be granted to him of the 
whole estate, or of so much thereof as may be 
unadministered.’' My learned brother thinks that 
theapplicant isa universal legatee. Universal legatee 
is not defined in the Act but I think it should mean 
a person to whom the entire estate of the deceased is 
given by the will. In this case, the testator gave one 
house absolutely to the respondent and a life estate 
only in his other property. The appellant Aharwa 
Din was to get the entire property after the death 
of the respondent except the hoose which was given 
absolutely to the applicant. I therefore think that 
the entire estate of the deceased was not given to 
the respondent and so she cannot be called a universal 
legatee. Section 234 provides: 

“When there is no executor and no residuary 
legatee or representative of a residuary legatee, or 
he declines or is incapable to act or cannot be found, 
the person or persons who would be entitled to the 
administration of the estate of deceased if he had 
died intestate or any other legatee having a benefi¬ 
cial interest, or a creditor, may be admitted to prove 
the will and letters of administration may be granted 
to him or them accordingly.*' 

Aharwa Din was a residuary legatee in my 
opinion but he declined to accept letters of adminis¬ 
tration by denying tho will itself. The respondent 
is a legatee and so she is under the terms of S. 234 
entitled to letters of administration. It is argued 
that Aharwa Din did not expressly decline to accept 
letters of administration but on the other hand he 
stated in his written statement that if letters of 
administration were to be granted they should be 
granted to him or any other respectable man. I am 
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, i0 “ that , UI > der 8. 234 if a person decline, to 
accept letters of administration and 


is admitted to 


ion and any other person a 
prove the will, the former cannot 
turn round and contend after the will is proved that 
he would accept letters of administration. Aharwa 
Din declined to accept letters of administration by 
denying the will and on his denial, the respondent 
became entitled to get letters of administration and 
Aharwa Din could not subsequently turn round and 
claim them. The respondent was, therefore, entitled 
to letters of administration. It is argued that the 
procedure laid down under S. 235, Succession Aet 
was not followed by the Court. It provides : 

“Letters of administration with the will annexed 
shall not be granted to any legatee other than an 
universal or residuary legatee until a citation has 
been issued and published in the manner hereinafter 
mentioned, calling on the next-of-kin to accept or a 
refuse letters of administration.*' 

Notices were issued to the appellants to show 
cause against the application for letters of adminis¬ 
tration and I think that was sufficient compliance 
with S. 235. The appellants denied the will and 
it, therefore, amounted to refusal of letters of ad¬ 
ministration. It was no doubt stated in the written 
statement that if the will be proved, letters of ad¬ 
ministration be granted to Aharwa Din or to any 
other respectable person but it appears that this 
point was never pressed. The learned Judge of the 
lower Court framed issues but no issue was framed 
on this point. The point has not also been discussed 
by the learned Judge. It therefore appears that the 
claim for letters of administration was not pressed 
on behalf of Aharwa Din after the written statement 
was filed. He cannot now claim them in appeal. / 
I agree with my learned brother that tho respon¬ 
dent is entitled to letters of administration and the 
appeal should be dismissed. 

R.K. Appeal dismissed. 
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SUBJECT INDEX 


Civil Procedure Code (5 of 1908), S. 45 — 
Court of Political Agent of Quetta is one 
established or continued by Governor-Gene¬ 
ral in Council—Governor-General's Notifi¬ 
cation No. 786-1. B. published in Gazette of 
India of 12th April 1918 extending S. 45 to 
Courts established or continued by him in 
Baluchistan still continues in force by reason 
of para. 9 of Adaptation of Indian Laws 
Order — Application for transfer of decree 
for execution to Court of Political Agent 
Quetta is valid and can constitute step-in¬ 
aid of execution 49a 

-S. Words “foreign Prince” in S. 45 

—Meaning of — Khan of Qalat is foreign or 
Indian Prince within S. 811, Government of 
India Act — Quetta is part of State of Khan 
of Qalat 496 

- S. 47 — Decree fixing monthly main¬ 
tenance—Agreement by decree-holder giving 
up portion of maintenance is not novation 
—Decree can be executed 13 

- S. 60 (1) (c) — No definition of “agri¬ 
culturist ” can be formulated — Whether 
particular individual is agriculturist depends 
on circumstances of each case — Judgment- 
debtor held agriculturist within S.60 (l) (c) 

65(2) 

-S. 110 — Difference between amount 

claimed and amount decreed less than 
Rs. 10,000—Cost of proceedings and interest 
subsequent to suit cannot be added to make 
up deficiency 6 

- S. 115 —Whether sale was without con¬ 
sideration and execution of sale deed was 
obtained by fraud is purely question of fact 
—Finding thereon cannot be revised 81a 

--S. 115 — Lower Court taking view 

against established facts and dismissing suit 
on technical ground — Interference in revi¬ 
sion is justified 57c 

—-—0. 2, R. 2 — Defence under, can be 
raised in subsequent suit though not raised 
in earlier suit Q e 

-O. 2 % R. 2 — Suit for possession barred 

under 0. 2, R. 2 — Suit for mesne profits is 
also barred g j 

--0. 21, R» I—Word "decree-holder” in 

O. 21, R. 1 includes decree-holders_Joint 

decree-holders — Shares not specified — One 
canjaot give discharge even to extent of his 
own share 586 

7 —Br. 10,1 and 2 — Joint decree- 
holders — One cannot give discharge for 
decretal amount to detriment and without 
knowledge of others 68a 

" 0. 21 % Rr . 46, 79 and 63 — Usufruc¬ 

tuary mortgage is debt within the meaning 


Civil P. C. 

of O. 21, R. 46 — Auction purchaser at sale 
thereof in execution is entitled to delivery 
in manner prescribed by O. 21, B. 79 — In 
1918 N mortgaging house to K who in 1925 
mortgaging same to S — In 1929 K mort¬ 
gaging same property to D and directing him 
to pay off S — In 1933 D obtaining money 
decree against K on cause of action other 
than mortgages and in execution attaching 
house mortgaged to him and in execution 
sale purchasing it himself — Before attach¬ 
ment of house by D , N mortgaging it with 
possession to J — J’s objections to attach¬ 
ment under O. 21, R. 58, Civil P. C., dis¬ 
missed—Suit by N and J against D and K 
for declaration of possession of plaintiffs— 
N struck off from suit on ground of his not 
having been party to objections under 0.21, 
R. 58, Civil P. C.—Question whether mort¬ 
gage by N in K's favour bad been redeemed 
held could be decided only in separate case 
to which N was party — J held entitled to 
possession as against D 66 

- O. 22. R. 3 —Death of plaintiff leaving 

minor as heir—Minor is legal representative 
and not his next friend 9a 

-0. 27, R . 3 and S. 79 —Suit by Crown 

—No necessity to consult Governor-General 
— Suit “ by Governor-General in Council 
through the Post Master General ” held 
brought in name of correct plaintiff 83a 

-0. 32, R. 2 — Plaintiff found minor— 

Suit should not be dismissed — Plaintiff 
should be given opportunity to remedy de¬ 
fect—During course of inquiry, minor attain¬ 
ing majority — He can disown proceedings 
taken daring his minority or ratify them and 
continue suit 78a 

-0. 33, R. 5 and S. 115 — Refusal of 

leave—Revision is competent 29(1) 

-0. 33, R . 7 —Application converted into 

suit on payment of court-fee — Institution 
of suit dates back to date of application 
unless application was fraudulent 27(1) 

-0. 34, R. 6 — Personal decree should 

not be passed until mortgaged property is 
exhausted — But if so passed decree is not 
invalid 85 a 

-0. 34, R. 7 — Under R. 7 only mort¬ 
gagee and not mortgagor can apply for 
decree for sale g$ 

0» 38, B. 6 and 0 • 34, B. 6—Mortgage 
suit — Court can order attachment before 
judgment even though no pereon&l decree 

has been passed 17 a 

-0. 38, B. 6 —Attachment without first 
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Civil P. C. 

calling upon judgment-debtor to furnish 
security is illegal 

——0. 41, R. 10 —Security for costs depo- 
sited by appellant — Practice of Peshawar 
Court stated 


-0. 41. R. 14 as amended in Peshawar 
—0. 41, R. 14 does not enjoin appellant to 
implead as respondents all persons who were 
parties to original suit—Appellant has right 
to implead those whom he considers necessary 
and proper though he does so at his risk 79a 

- 0. 41, R. 20 — A exchanging banjar 

land with B's irrigated land and selling 
irrigated land to C —Suit for pre-emption by 
D against A, B, C and D's other cosharers 
on ground that exchange by A was in fact 
sale — Court finding transaction by A to be 
sale and not exchange and decreeing suit — 
Appeal by B —Pre-emptor alone impleaded 
—Appeal held properly constituted — Per- 
sons left out held not necessary parties: 796 
- 0. 45, R. 15 —Application under 0. 45, 

R. 15 falls under Art. 188 and not Art. 181, 

Limitation Act 146 

Contract —Formal execution of document 
whether necessary for completion of contract 
—Parties acting upon contract entered into 
—Execution of formal document held not 
necessary 336 

-Breach of — “Act of God or Kings’ 

enemies”meaning explained 33c 

Cosharer —Suit against trespasser—One of 
cosharers can maintain 9c 

Costs —Judicial Commissioner’s Court does 
not interfere with discretion of lower Courts 

39c 

Coart-fees Act (7 of 1870), S. 7 (iv) (c) 

_Relief valued in accordance with Court- 

fees Act—Court has no power to decide that 
it is under-valued 4 

_ S. 19 (17 )—Revision application by 

prisoner even if presented through counsel 
is exempt from court-fee 50a 

_ Sch. 1, Art. 1 and Sch. 2, Art. 17 (3)— 

Suit for mere declaration that plaintiffs are 
mortgagees falls under Art. 17 (8)—Sub¬ 
stance of relief should be seen 62 

Criminal Procedure Code <6 of 1898), 

S. 110 _Case under S. 110—Sub-Inspector 

is competent witness—But he must prove 
his allegations by placing facts before Court 
—It is very dangerous to base order under 
S. 110 on bare ipse dixit of Sub-Inspector— 
Mode of proof by Sub-Inspector indicated 

84 

_ Ss. 146 (1) and 561A — Competent 

Court does pot mean final Court of appeal 
—After decision by trial Court, Magistrate 
can release property from attachment in 


R. 1942 Peshawar 

Criminal P. C. 

favour of successful party even though an. 
peal 13 pending—On appeal decision of trial 
Court reversed—Magistrate has no further 
jurisdiction to pass order regarding property 
—o. 561A has no application XI 

- S. 202 (1) Proviso and S. 537—Object 

of S. 202 ( 1 ) Proviso — Omission to comply 
with S. 202 ( 1 ) Proviso is illegal 61 

- Ss. 403, 203 and 436 —Dismissal of 

complaint under S. 208 is no bar to second 
complaint—Interference when will be made 
stated 24 

-S. 423 —Appeal from conviction under 

S. 804, Penal Code—Appellate Court can. 

not alter conviction into one under S. 802, 
Penal Code, even though finding of lower 
Court justifies it 516 

Criminal trial —Story not mentioned by 
person in first information report given in 
Court ought to be disbelieved 51a 

-Evidence—Murder—Party of deceased 

and accused on enemical terms—Evidence of 
deceased’s relations should be taken with 
caution 29(2 )a 

-Evidence—Fight between two parties 

—Absence of marks of injury on person of 
accused and members of his party points to 
accused being aggressors 29(2)6 

Custom —Pre-emption — Proof of custom 
—Instances of cases decided on compromise 
or admission are not sufficient 256 

-(N. W. F. P.)— Bazar Ahmad Khan Vil¬ 
lage—Tenant building on proprietor’s land 
cannot transfer residential rights without 
proprietor’s consent — Onus is on tenant or 
his transferee to show that custom does not 
exist in proprietor’s favour in particular 
village—Proprietor’s acquiescence in some 
sales by tenants does not necessarily destroy 
his right to question subsequent sales 76 

_Non-proprietors cannot alienate right 

of residence without permission of owners 

of site .^ 4a 

_Village Serai Saleh, Tehasil Hanpur, 

District Hazara — Qua landlords widow of 
non-proprietor can transfer her residential 
rights to any one without interference by 

landlords , , 7< J5 

-Adoption — Hindu can adopt 5011 5? 

woman whom he cannot marry 
_Proof—Statement in customary law is 

enough C 

_Pre-emption—The custom of pre-emp¬ 
tion does not exist in Akora 

Election Offences and Inquiries Act 

ton of 1920) S. 12 —Act is in force in 

British India—Election petition—Order for 
costs passed by Governor is executable in 

District Court— Separate suit does not lie.54® 
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Elections Offences and Inquiries Act 

- S. 12 —Act is still in force in whole of 

British India—Act applies to elections for 
Legislative Assemblies under Constitution 
Act of 1935 53a 

- S. 12 —Order for costs by Governor in 

connection with election — Order is execut¬ 
able in District Court—Appeal lies under 
S. 47, Civil P. C., from order refusing to 
execute order for costs 536 

Evidence Act (1 of 1872), Ss. 67 and 68 
—In N.-W. F. Province conveyance of pro¬ 
perty needs no attestation — Hence admis¬ 
sion of execution by executant is proof of 
execution 83c 

Guardians and Wards Aot (8 of 1890), 
S. 17 — Welfare of minor is primary consi¬ 
deration—Prospective order — Propriety of 
—Young daughter of deceased Hindu father 
— Wife embracing Islam and marrying a 
Mahomedan—She is entitled to custody in 
preference to mother’s mother of child if 
she is otherwise suitable guardian—If child 
is brought up in religion other than Hindu 
application may be made then—Order that 
child should be handed over to grand-mother 
when child becomes ten years old held not 
proper 41 

* Highway — Obstruction to — Public is 
entitled to use whole area dedicated as road 
irrespective of whether portion of road is 

metalled or ditch runs alongside road _ 

Access of owner of roadside building to 
public road interfered with — Owner has 
cause of action both as member of public 
and owner of roadside property — Owner 
can bring action for removal of obstruction 
without Advocate-General’s sanction under 
S. 91, Civil P. C. — Whether obstruction is 
caused by Municipal Committee or bv Gov. 
eminent is immaterial — Harm suffered by 
owner being continuing one damages is not 
adequate relief 

Hindu law—Adoption—Boy whose mother 
adopter could not have legally married can- 
not be adopted—This rule can be abrogated 
by custom 0 Qa 

-Joint family—Member can make sepa¬ 
rate acquisition of property 426 

T--Widow—Necessity—Minor —M adopt- 

mg D s son R by unregistered documents— 
After M's death D on behalf of R applying 
for permission to build house — M’s widow 
mortgaging house to be constructed and 
agreeing to pay Rs. 10 to mortgagee — D 
standing surety for payment of mortgage 
money and rent—Mortgage held for minor’s 
benefit—S. 41, T. P. Act, held did not pro- 
teet mortgagee—But mortgagee being trans- 
fetee for value in good faith without notice 


Hindu law 

of adoption effected by unregistered deeds 
held protected under equitable principle laid 
down in S. 41, T. P. Act — Principle of 
factum valet quod fieri non debet held ap¬ 
plicable to Hindu law as principle of justice, 
equity and good conscience 6 $d 

Income-tax Aot (11 of 1922), Ss. 13 and 
66 —Whether profits could not be properly 
assessed from assessee’s accounts is for in¬ 
come-tax officer to determine—His decision 
supported by reasons — No question of law 
is involved 48 

- Ss. 13 and 66 — Income-tax Officer of 

opinion that assessee could not be correctly 
assessed on method of accounting followed 
by him — Income-tax Officer can assess in 
such manner as he may determine — No 
question of law is involved 47(1)6 

- S. 66 — Question whether person is 

member of partnership firm or not is of fact 
—Commissioner’s finding supported by evi¬ 
dence—No question of law is involved: 47(l)a 
Jurisdiction — Point of, can be raised 
at any stage of proceedings — Point that 
civil Court had no jurisdiction to entertain 
suit in view of S. 21, Punjab Alienation of 
Land Act, can be raised for first time in 
appeal 816 

-Party cannot by pleadings confer upon 

or take away jurisdiction from Court—Nor 
can parties by acquiescence or consent con¬ 
fer jurisdiction 54 b 

Land Acquisition Aot (1 of 1894), S. 30 
— Land Acquisition Officer directing clai¬ 
mant to approaoh civil Court within fixed 
period to get compensation money or share 
in it — Order does not amount to reference 
to District Judge — District Judge has no 
jurisdiction to entertain claimant’s applica¬ 
tion for compensation—No appeal lies from 
his order rejecting claimant’s application: 606 
Landlord and tenant—Tenant not having 
power to alienate right of residence without 
permission of owner of site selling it—Owner 
taking rent from such purchaser—Latter is 
tenant-at-will 74 ^ 

——Tenant-at-will — Eviction—Ho is en- 
titled to compensation for expensive build¬ 
ings erected without being objeoted to by 
landlord 74 o 

Limitation Aot (9 of 1908), Art. 49 _. 
Word other' in Art. 49—Meaning explained 

676 

Art. 63 — No independent contract to 

• • ^ ^ is accessory to prin¬ 

cipal and cannot be recovered when prinoi- 
pal is irrecoverable—This principle does not 
apply when interest is payable under speoial 
oontraot at specified rate—Claim to rent of 
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Limitation Act 

mortgaged property by mortgagee held in. 
dependent contract—Rent held could be re- 
covered even if treated as interest 856 

- Art. 134 — Question of bona fides or 

notice of transferee does not arise—Article 
should be construed according to clear words 
used 89a 

- Art. 134 —Starting point—Initial onus 

of proof of time of knowledge of transfer is 
on plaintiff — If plaintiff proves this, onus 
is shifted to transferee to prove that trans¬ 
fer was before 12 years of suit and plaintiff 
had knowledge of it 896 

- Arts. 181 , 180 and 182 — Execution 

proceeding by decree-holder — Court order¬ 
ing judgment-debtor’s land to be leased to 
decree-holder for 15 years in full satisfac¬ 
tion of decree — On default execution filed 
on 80-9.1985 — Mutation of lease entered 
and attested on 29-12-1987—Neither judg¬ 
ment-debtor nor any one representing Court 
present — On 80-5-1939 lease certificate 
drawn up and signed by Judge—Application 
by decree-holder on 11.11-1940 for posses¬ 
sion of leased land—Arts. 180 and 182 held 
inapplicable — Art. 181 applied — Time 
began to run from 30-5-1989 and not 29- 
12-1937 87 

Lis pendens—Applicability—The principle 
applies in pre-emption suits 48c 

Mahomedan law—Dower—Widow claim, 
ing to have taken possession of husband’s 
house in lieu of dower — Fact that widow 
was living in house at the time of husband s 
death and her children were minors does 
not lead to presumption that she entered in 
possession as guardian of minors and not as 
claimant for her dower when after children 
became major she continued in possession 
and realised rent—Consent of heirs 92a 
_Dower — Widow entering into posses¬ 
sion of husband’s property on claim of 
dower—She is entitled to remain in posses, 
sion until dower is satisfied — She has to 
account for profits of property — She is en. 
titled to compensation by way of interest on 

dower . . , 926 

_Dower — Widow in possession of hus¬ 
band’s house under claim of dower—One of 
sons found entitled to half of house - Son 
held should get possession on payment of 


half amount of dower 


92c 


ttuivjuuu — . . i 

Inheritance-Sister’s son excludes bro- 


ther’s son’s daughter 


83a 


_Inheritance—Sunni law—Consanguine 

sister when inherits as sharer explained: 226 

-Marriage - Validity - Regular proce- 

dure for obtaining consent of girl must be 


Mahomedan law 

7 -Marriage — Validity _ Consummation 

does not validate invalid marriage 196 
——Marriage _ Consummation — Rupture 
of hymen is not conclusive 19 c 

——Will — Bequest of whole estate to one 
heir is prima facie not valid 9 f, 

North West Frontier Province Courts 
Regulation Cl of 1931), S. 30 — District 
Judge himself trying suit of value not ex- 
ceeding Rs. 5000 — Appeal lies to Judicial 
Commissioner under S. 80 (b) 70a 

-S. 34 —Land Acquisition Officer refus- 

ing to refer case under S. 30, Land Acquisi 
tion Act — Chief Court under S. 34 jf 
Regulation cannot direct him to do so — 
S. 34 of Regulation and S. 115, Civil P. C. 
— Distinction — Chief Court can call for 
records of Courts subordinate to it and of 
no other 60a 

North West Frontier Province General 
Clauses Act (2 of 1932), S. 6 (a) and (c) 
—Words "anything not existing” in S. G(a) 
refer to tribunals 91a 

North West Frontier Province Maslim 
Personal las (Shariat) Application Act 
(6 of 1935), S. 2 — Sons applying for suc¬ 
cession certificate in respect of property of 
their deceased father before Act — Their 
pardanashin mother not contesting — She 
cannot be taken to have allowed sons to 
take that property because they were enti- 
tied to it by custom — Suit by mother for 
her share filed after Act is governed by 
Mahomedan law 94a 

_S. 2 — Suit for inheritance between 

Muslims filed after Act must be decided 
according to Mahomedan law 916 

_ S. 27 — Limited estate acquired under 

custom on death of bolder is not affected by 
passing of Act —When that estate come3 to 
an end, heirs of last holder according to 
Mahomedan law are entitled to succeed: 27(2) 

_ S. 27 —Plaintiff having right to sue in 

1931 under rule of custom — Suit filed in 
1989 — Mahomedan law applies and not 
custom 21 (1; 

North West Frontier Province Village 
Council Act (7 of 1935), S. 23 - Suit for 
declaration that Village Council had no 
jurisdiction to entertain amt and that decree 
passed by it was obtained by fraud and did 
not bind plaintiff — Civil Court can enter- 

t ^Jss t 23 and 25 — Construction of S. 23 

_ Suit for possession °* , ““ ovab « 1 P™* 
perty does not fall under S. 28 — Village 
Council has no jurisdiction to entertain suo 


proved 


19a suit 
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Penal Code (45 of1860), Ss. 34 and 304, 
Second part — S. 34 does not apply to 
offence under second part of S. 304 51c 

-S. 34 — Sudden fight — Some persons 

taking part going and jointly committing 
offence with joint object to commit that 
offence — S. 34 applies 29 (2)c 

- Ss. 307 and 324 — Accused causing 

simple injury with knife—Offence held one 
under S. 324 and not under S. 307 21 (2) 

- S. 379 — Two persons going to steal 

particular article — One of them actually 
committing theft not able to find that 
article and stealing something else — Both 
are guilty of theft 506 

Practice — Judge — Competency — Trial 
Court referring in its judgment to order 
passed by Judge in his capacity as Collector 
—Judge is not precluded from dealing with 
case in revision 81/ 

Precedent—Conclusion to be arrived at on 
facts — No ruling can be of help 895 
Pre-emption—Custom of, exists in mohaila 
Bakshi Ram Sahai of Karimpura sub-division 
of Peshawar City—Custom must be taken to 
exist throughoutKarimpura sub-division:946 

-Suit for — Pre-emptor’s intention is 

immaterial 94 c 

-Mortgage and sale of same property — 

Whether mortgage or sale was for benefit 
of person other than ostensible mortgagee 
or vendee is question of fact—Onus to prove 
that mortgage was for vendee’s benefit is on 
pre-emptor when prima facie mortgage and 
sale appear to be in favour of different per¬ 
sons — Mortgage of land to A for ten years 

— Sale to B after two months — Fact that 

property of A and B is joint does not show 
that A and B bought land jointly — Facts 
that witnesses were same in both transac¬ 
tions or only two months had elapsed be¬ 
tween them or that no person would wait 
for ten years held not conclusive for infer¬ 
ring that mortgage was benami 89a 

Mortgage with possession and sale of 
same property — Onus lies heavily on pre- 
emptor to show that real mortgagees are 
vendees and therefore mortgage has merged 
mto sale — In case of merger pre-emptor is 
entitled to immediate possession — Vendees 
held not mortgagees 77 

—Suit for—Existence of custom in parti¬ 
cular locality disputed—Court cannot refuse 
to frame issue on ground that existence of 
custom in that locality was common know, 
lodge 735 

— Right of—Right should be determin¬ 
ed from position on date of sale and not 
trom that on date of suit — Vendee cannot 
improve his position up to date of suit.; 

1942 Indexes (Peafa.)— 2 a (4 pp.) 


Pre-emption 

Civ. Revn. No. 392 of 1940 and Civ. Revn. 
No. 147 of 1939, OVERRULED 45 

-Suit for — Vendee can improve his 

position any time up to decree in suit and 
defeat pre-emptor’s claim 5 

Provincial Insolvency Act (5 of 1920), 
Ss. 54A and 53 — S. 54A should be read 
with S. 58—Transfer under S. 53 — Appli¬ 
cation by creditor for annulment is not 
entertainable without leave of Court 90a 
-Ss. 75 (1),*54A — Point that leave un¬ 
der S. 54A was not given being one of juris¬ 
diction can be taken even on revision 
provided no evidence is required to support 
it # 906 

Punjab Alienation of Land Act (13 of 
1900), S. 3 —Sale to person not member of 
agricultural tribe without Deputy Commis¬ 
sioner’s sanction is not void 81d 

-S. 4 — Notification No. 1880-G dated 

18th July 1904—Word “holding”—Meaning 
of — Person holding land for time being as 
owner subject to possibility of Deputy Com¬ 
missioner altering conditions ‘under which 
he holds it is holder of land 81e 

-S. 21 —Civil Court is entitled to decide 

whether particular person is member of 
agricultural tribe or not 81c 

--Ss. 21 and 6 — Civil Court’s jurisdic¬ 
tion is barred only in cases in which reve¬ 
nue officer is specifically empowered to deal 
with under Act—Mortgage of land with 
possession before Act—After Act, mortgagor 
taking further loan from mortgagee on 
'security .of same property on same condi¬ 
tions — Prior mortgage is not extinguished 
—Revenue officer cannot deal with it under 
Act—Suit lies in civil Court — If mortgage 
after Act cancels one prior to Actor contains 
substantially different conditions or addi. 

tional security is included, Act applies_ 

Prior mortgage t held not extinguished by 
subsequent loan . 68 

Punjab Land Revenue Act (17 of 1887), 
Ss. 31, 44 — Presumption of truth of entry 
in record of rights—Onus is on person chal¬ 
lenging it—Surati Dehi is not part of record 
of rights and is not sufficient to rebut entry 
in record of rights 35 

-— Ss. 117,168 (1 )—Revenue officer deoi- 
ding to determine question of title himself 
under S. 117 — Civil Court’s jurisdiction is 
Darrea ’IS 

Punjab Municipal Aot (3 of 1911 ), s. 66 
'0) — Sub.soil of road owned by Govern- 
ment—Road does not vest in.; Municipal 
Committee under S. 66 (g) , , ,, 

Punjab Pre-emption Aot (1 of 19131 
S. 3 (1) and (2)— Water rights sold inde' 
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Punjab Pre-emption Act 

pendentlv of land to which they originally 
belonged—Water rights are not agricultural 
and within S. 8 (l)—But they constitute vil¬ 
lage immovable property within S.8 (2): 18a 
S. 15 (a) — Legal representative can 


continue suit 


23a 


--- - 

S. 15 (b) thirdly —Court is concerned 
only with pre-emptor and vendee and no 
other relation of vendor — Person who has 
superior right of inheritance has superior 
right of pre-emption — If both have equal 
rights, pre-emptor’s suit must be dismissed 

22 a 

- S. 15 (c )—Patti or other sub-division 

of estate—Meaning—Land to which water 
rights were attached sold—Pre-emption in 
respect of water rights — Kandi in which 
land sold was situate cannot be taken as unit 
for comparing rights of pre-emptor and 
vendee—Water rights must be regarded as 
independent of land to which they belonged 

186 

-S. 15 (c) — Water rights — Revenue 

paid—Rights are estate within S. 15 (c): 18c 
Punjab Pure Food Act (8 of 1929), S. 7 
—Inspector under Act taking into custody 
tins of ghee—Ghee found not adulterated— 
Magistrate releasing tins and directing Ins¬ 
pector to return same to owner—Inspector 
destroying tins instead — Inspector held in 
duty bound to return tins to owner—Deten¬ 
tion ' of tins after order of release held 
unlawful—In destroying tins Inspector held 
could not be said to have acted in belief that 
ho was authorised to destroy same according 
to Act—Suit to recover tins or value thereof 
fell under Art. 49 and not Art. 2, Limitation 

Act_Time held ran from date of order of 

release — Suit lie3 against Government and 
not municipality 

_ S. 11 _Whether food is adulterated or 

not is for Court and not for Public Analyst 
to decide—Form prescribed by Act contem¬ 
plates opinion of Public Analyst whether 

article has excess or deficiency in constituents 

47(2) 

Punjab Tenancy Act (16 of 1887), S. 50 
—Suits between dispossessed tenant and his 
landlord must be disposed of by revenue 
Courts - No suit lies in civil Court after 
expiry of one year provided in S. 60.65(lj 
S 100 (1) (b) and (2)— Suit cogniz¬ 
able by civil Court decided by Revenue 
Court - Appellate Revenue Court e , decree 
can be registered in Appellatei Civill Court. 
Registration Aot (16 of 1908),S.23A , 
Limitation — Starting point — Validity of 
registration disputed in written statement 


Registration Act 

—Limitation held ran from date of finding 
of Court on this plea and not from dato 
when plaintiff came to know about plea: 87c 

- S. 60 — Registrar’s endorsement raises 

presumption that document was proj>erly 
executed and registered—Admission of exe- 
cution of document by executant held proved 
by Registrar’s endorsement 886 

*-S$. 77 and 23A — "Refuses to order 

the document to be registered”—The words 
cover cases where Registrar refuses to order 
the registration of a document in his own 
office or where he refuses to direct that the 
Sub-Registrar should register it 87a 

-Ss. 77, 23A —"Registered”—The word 

"registered” in S. 77 includes re-registered 

876 

Res judicata—Ex parte decree—It makes 
no difference for the purposes of the appli¬ 
cation of the doctrine 9 d 

Revision — Interlocutory order — Order 
requiring additional court-fee is prima facio 
an interlocutory order which according to 
the established practice of the Peshawar 
Judicial Commissioner’s Court cannot be 
taken into consideration on the revision side 

286 

Specific Relief Act <1 of 1877), S. 9-Suit 
on title—Court cannot grant decree on basis 
of possession under S. 9 £ 

Stamp Act (2 of 1899), Ss. 17 and 49— 
Endorsement on back of sale deed transfer¬ 
ring property not stamped is inadmissible 

48a 

Succession Act (39 of 1925), S. 214 
"Debt”—Sum due under insurance policy 
for definite sum is debt I2<z 

__ Ss. 373 (3), 375 — Trial Judge exer¬ 
cising discretion regarding security—Inter- 
ference held should not be made 42c 

Transfer of Property Act (4 of 1882)— 
Applicability to N.W. F. Province - 
Although the Transfer of Property Act is 
not in force in N.-W. F. Province, the 
equitable provisions laid down in that Act 
are applicable 

_Applicability — Transfer of Property 

Act does not apply to N.-W. F. P. “ 
principles laid down therein apply as 
ciples of justice, equity and good conscienc^ 

_Applicability toN-W.F. *■-**£*" 

laid down in Act apply as principles^ 

eqUlt c $ _Pre-emption decree and posses- 

sion delivered to pre-emptor-Vendee .s n t 

entitled to recover any sum for crops standing 
on land 
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Almond J. C. 

Lt . Col . Nawab Sir Mohd. Akbar Khan 
— Plaintiff — Petitioner 
v. 

Provincial Government N. W. F. P. 
through Collector , Mardan and others 
— Defendants — Respondents. 
Civil Revn. No. 103 of 1941, Decided on 14th 
July 1941, for rovision of decree and judgment 
of Senior Sub-Judgo, Mardan, D/- 17th February 
1941* 


(a) Punjab Municipal Act (3 of 1911), Section 
(56)(g)—Sub-soil of road owned by Government 
—Road does not vest in Municipal Committee 
under S. 56 (g). 

A road the sub-soil of which is owned by the 
Government cannot vest in the Municipal Com¬ 
mittee under S. 66 (g). [p 2 f] 

• (b) High way — Obstruction to — Public is 
entitled to use whole area dedicated as road 
irrespective of whether portion of road is 
metalled or ditch runs alongside road—Access 
of owner of roadside building to public road 
interfered with — Owner has cause of action 
both as member of public and owner of roadside 
property—Owner can bring action for removal 
of obstruction without Advocate-General's 
sanction under S. 91, Civil P. C. — Whether 
obstruction is caused by Municipal Committee 
or by Government is immaterial — Harm suf¬ 
fered by owner being continuing one damages 
is not adequate relief. 


The public is entitled to the use of the whol 
area which has been dedicated as a road, and it i 
immaterial whether a portion of tho road is metal 
led or whether a ditch runs alongside the road. * 

[P 3a ,) 

An owner of a roadside bnilding whose right c 
access to tho public road is infringed by anobstruc 
tipn on the publlo road has a cause of aotion hot) 
aa a member of the public and as owner of roadsid 
property. Whether the obstruction is caused by th 
Municipal Committee or by the Government i 
m) »0 A 1 B }923 Lab ?7J; <' 3 p) 2: 

1842 W/l 


AIR 1936 Lah 196; (’39) 26 A I R 1939 Lah 199; 
(’24) 11 AI R 1924 All 715 and (’29) 16 A I R 1929 
Bom 94, Bel. on. [P 3a, g, h] 

The owner can bring a 6 uit to remove the ob- 
stroction without the Advocate-General's sanction 
under S. 91, Civil P. C.: (’29) 16 A I R 1929 Bom 
94, Bel. on. (p 3 ^ 

No damages in such a case can bo adequate to 
compensate the owner for the harm suffered by him 
which is of a continuing nature and therefore ho is 
entitled to have the obstruction removed. (P 3 /i] 

Hukam Chand — for Petitioner. 

Abdul Latif , AI. Aluinuddin , and L. Behari 
Lai — for Respondents 1 and 2, 3, and 4, res¬ 
pectively. 


uraer. — in this case the plaintiff Sir 
Mohd. Akbar Khan, Nawab of Hoti, sued 
(l) the Provincial Government N. W. F. P. 
through the Collector, Mardan, ( 2 ) the Exe¬ 
cutive Engineer, P. W. D., Mardan, ( 3 ) the 
Burmah Shell Oil Storage & Distributing 
Co. Ltd., (4) the Municipal Commitee, Hoti- 
Mardan for a declaration and an injunction. 
He alleged that defendant 1 through defen¬ 
dant 2 , its servant, had leased a plot of land 
marked A B 0 D in the plan attached to the 
•plaint to defendant 3 for use as a petrol 
•pump, that defendant 4 hod given defen¬ 
dant 3 permission to build the pump which 
had actually been built, that the site was a 
portion of the Mardan-Nowahera Road the 
whole width of which he was entitled to ubo 
ea a member of the public; that the aite 
adjoined roadaide land of whioh he waa the 
owner and that therefore he as a private 
individual had suffered apeciol damage. He 
prayed for a declaration of hia rights and 
a mandatory injunction to defendant 9 to 

22 pet f° 1 H ump - The defcadanta 
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a M ildiD ? ; °\ P on D * 2 - «) D ^es the lease 

and building adversely affect the plaintiff's right and 
enjoyment of the road whereof the suit land is a 
portion?; 0. P. on P. (3) Has the plaintiff got the 
right to approach the road from all the points on 
the common boundary between his lands and the 
road ?; O. P. on P. (4) Is the suit bad because of 
public policy ?; O. P. on D. 2. (5) Is the plaintiff 
estopped by his conduct to bring the suit ?; 0. P. 
on D. 2. (6) Has the plaintiff a right to use?; O. P. 
on plaintiff. 

Issues 1 , 2, 8 and 6 were discussed to¬ 
gether and it was held that the site did not 
form part of the highway, nor had the 
plaintiff been adversely affected. On issue 4 
it was held that the erection of the petrol 
pump was for the convenience of the mem. 
b bers of the public who use petrol and this 
issue was therefore decided in favour of 
defendant 2. Issue 5 was not pressed. The 
suit was therefore dismissed with costs. An 
appeal was preferred to the Senior Subordi¬ 
nate Judge who in a brief judgment upheld 
the finding of the trial Judge that the site 
was not a part of the public road and there¬ 
fore dismissed the appeal. The plaintiff has 
applied for revision of the Senior Subordi¬ 
nate Judge’s decree. 

The suit is valued for purposes of jurisdic¬ 
tion at Rs. 500 and is of the nature of an 
unclassed suit. The plaintiff is therefore 
c entitled to have the revision entertained if 
an important question of law is involved, 
and such a question is obviously involved, 
namely the right of the public to use a 
public highway and the right of the road¬ 
side owners of access to a highway. The 
facts as established at the trial are as fol¬ 
lows : The site is part of what is shown in 
the revenue papers since 1895-96, the earliest 
place on the record, as a road owned by 
Government and connecting Mardan and 
Nowshera. The road is at this point 105 ft. 
wide. A small portion in the middle is 
metalled : the rest is unmetalled. The plain- 
, tiff is owner of the land adjoining the road- 
d side on both sides of the road opposite the 
pump. The petrol pump occupies 43 ft. ot 
the width of the road and virtually adjoins 
the plaintiff’s land on the east o l the road. 
A drain which ran down the middle of the 
unmetalled portion has been diverted to 

pass behind the pump. 

P Learned counsel for the petitioner con- 

tends that defendant 2 had no-right to 
lease the land as its management had vestal 
in the Municipal Committee Mardan, under 
the provisions of S. 56 (g). Municipal Act, 
that his client as a member of the pubhc 
had a right to use the whole width of the 
road, and that his client in his individual 


capacity had a right of access to the road 
from his property. Learned counsel for the e 
respondents contended that Government as 
the owner of the road had full rights to deal 
with it as they chose, that the suit was 
barred by S. 91, Civil P. C., and that as 
both the reliefs which were sought were of a 
nature which it was discretionary for the 
Courts to grant, they should not be granted 
in this case as there was some convenience 
to a portion of the public from the existence 
of the petrol pump. The questions for deci¬ 
sion therefore are : (l) Whether the road in 
question has vested in the Municipal Com¬ 
mittee ? ( 2 ) Whether the plaintiffs rights as 
a member of the public or as a private indi- j 
vidual have been infringed? (3) Whether the 
suit is barred by S. 91, Civil P. C. ? (4) In case 
point 2 is decided in favour of the plaintiff, 
whether the reliefs sought should be granted? 
On the first point the plaintiff has no case. 
Section 56 (g) vests in the Municipal Com¬ 
mittee all public streets not being land 
owned by Government. The owner of the 
sub-soil in the disputed road is Government 
and the road does not therefore vest in the 
Municipal Committee. On the second point 
learned counsel for the petitioner refers me 
to the definitions of the word “highway” in 
Wharton’s Law Lexicon and in Stroud’s g 
Judicial Dictionary- The relevant portions 
in Wharton are as follows : 

Highways, public roads, which every subject of 
the kingdom has a right to use. They exist either 
by prescription, by authority of Acts of Parliament, 
or by dedication to the use of the public. The right 
of the public once acquired is permanent and in¬ 
alienable. Once a highway, always a highway. It 
cannot be lost by abandonment or nonuser and the 
public retain a right, though they may never have 
occasion to use it. # 

The relevant portion mentioned in Stroud 

is as follows : , , . 

Highway : any way leading from one market, 
town or inhabited place to another inhabited place 
which is common to all the Queen s subjects. In 
the case of an ordinary highway, although it may h 
be of Tarying and unequal width running between 
fences one on each side, the right of passage of way 
(prime facie and unless there be evidence to the 
contrary) extends to the whole space between the 
fences.^nd the public are entitled to ‘beuseof the 
entire of it as the highway and are not conflud 
the nart of it which may be metalled or kept in 
orde^ for the more convenient use of 
foot passengers, but this presumption may be re- 

bU tain.t d thTsupplement of the same work 

the petitioner has 
aliped me to the following Indtan 
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cases: AIR 1923 Lah 272. 1 2 —It was held that a 
a municipal authority could not lease a public 
street for private purposes. The case was 
decided on the statutory provisions contained 
in the Municipal Act. AIR 1935 Lah 196. 3 — 
This case was decided by a Bench and the 
‘ legal position was fully discussed. The Muni¬ 
cipal Committee had erected a building and 
made a tonga-stand just in front of the 
plaintiff’s house on the grand trunk road. 
In this case it was held that although the 
Municipal Committee had certain statutory 
powers regarding rights, it did not include 
the right to obstruct the road to the detri¬ 
ment of the public in general or roadside 
owners. It was further held that under the 
general law the general public had a right to 
use the whole width of the road and that a 
roadside owner had a cause of action if build¬ 
ings were erected in front of his property 
even without proof of special damage. AIR 
1939 Lah 199. 3 —In this case the same princi¬ 
ples regarding the rights of the public and 
the rights of owners of houses adjoining the 
highroad were reiterated. AIR 1924 ALL 715. 4 — 
This judgment refers to the fact that a road¬ 
side owner has a particular right of access 
to a public road in addition to his right as a 
member of the public to use the road. AIR 
c 1929 Bom 94. 6 * —In this case it was held that 
Government had no inherent powers to block 
or to divert existing public highways. If they 
wished to obtain the right, legislation was 
necessary. 

Learned counsel for the respondents have 
not disputed the definition of public highway 
but argue that these cases are distinguish¬ 
able on the ground that they are cases in 
which municipalities wore concerned and 
that the same principles cannot be applied 
when Government which is the owner of the 
land erects a building on a public street. Now 
this is undoubtedly the case as regards all 
the cases cited with the exception of AIR 
1935 Lah 196 8 and AIR 1929 Bom 94. 6 In the 
first case, although the case was between a 
private individual and the municipal com- 

1. (’23) 10 A I R 1923 Lah 272: 73 I C 292, Muni¬ 
cipal Committee of Multan v. Tahlia Ram. 

2. (*35) 22 A I R 1935 Lah 196 : 152 I C 860 : 16 
Lah 517 : 37 P L R 763, Municipal Committee of 
Delhi v. Mohammad Ibrahim. 

3. (*39) 26 A I R 1939 Lah 199 : 187 I C 686 : 41 
P L R 648, Kasturi Lai Sant Lai v. Municipal 
Committee, Jagraon. 

4. (*24) HAIR 1924 All 715 : 82 I 0 659: 46 AU 
678 : 22 A L J 688, Hanuman Parsad v. Raghu- 
nath Parsad. 

5. (*29) 16 A I R 1929 Bom 94 : 117 I 0 518 : 63 

Bom 187 : 81 Bom L R 97, Ardeshar Jivanji 

Mistri v. Aimal Kuvarji, 
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mittee, it was definitely laid down that an 
owner of a roadside building had a right of 
access to a public road, and there does not 
appear to me to be any difference as to who 
sets up that obstruction to his right of access. 

In the Bombay case 5 it was definitely laid 
down that Government had no right to close 
a road. In that case the whole road had 
actually been closed, but it does not appear 
to me to make any difference in principle 
whether Government closes a road completely 
or puts an obstruction on it which prevents 
the general use of it by the general public. 

I come to the conclusion on the arguments ^ 
addressed to me that the public is entitled 
to the use of the whole area which has been / 
dedicated as a road, that it is immaterial 
whether a portion of the road is metalled or 
whether a ditch runs alongside the road. 
The reference to the existence of fences in 
Stroud’s Judicial Dictionary appears to mean 
that the existence of the fences is evidence 
of what has actually been dedicated as a road 
and, in the present case, it appears to me that 
the conclusive evidence as to what has been 
dedicated as a road is the entry in the revenue 
papers which shows the whole width of the 
Mardan.Nowshera road os a road since 1895 
* at any rate. I am therefore unable to agree 
with the finding of the Courts below that the g 
site on which this pump has boon erected is 
not a part of the road which has been dedi- 
cated to the use of the public. It follows that 
the rights of the plaintiff have been infringed 
both as a member of the public and also as 
an owner of roadside property. 

The third point is covered by the authority 
of the Bombay case 6 already referred to. In 
that case it was held that where an obstruc- 
tion to a public road causes a particular in¬ 
convenience of a substantial kind to the 
plaintiff, he can bring a suit to remove it 
without the consent of the Advocate-General. 
This finding was given on an interpretation . 
of sub-s. ( 2 ) of S. 91, Civil P. C., which reads 
as follows: 

Nothing in this section shall be deemed to limit 
or otherwise affect any right of suit whioh may 
exist independently of its provisions. 

It is apparent that apart from the exist¬ 
ence of the publio nuisance arising from this 
pump the plaintiff has also a personal oause 
of aotion as a roadside owner. As regards the 
fourth point it is dear to me that no damages 
in this case would be adequate to compensate 
the plaintiff for the harm whioh he suffers 
whioh is of a continuing nature. I therefore 
accept this application and grant the plaintiff 
the declaration he seeks and an injunction 
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Mt. Najab Sdltan v. Ram Kishan (Almond J. 0.) 


against defendants that the petrol pump and 
all appurtenances thereto be removed within 
a period of three months. The plaintiff to 
have his costs against defendants 1 and 8 in 
all Courts. As defendant 4 has done nothing 
beyond exercising its statutory powers and 
was not a necessary party to the suit, it will 
recover its costs in all the Courts from the 
plaintiff. Defendant 2 acted as an agent of 
defendant l and no order of costs is made as 
regards him. 


G.N./B.K. 


Application accepted. 
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Almond J. C. and Mir Ahmad J. 

Mt. Najab Sultan and another — 

Plaintiffs — Appellants 
v. 

Ram Kishan L. Charanjit Lai and 
others — Defendants — Respondents. 

Appeal No. 84/7 of 1940, Decided on 19th March 
1941, against judgment and decree of Senior Sub- 
Judge, Peshawar, D/- 25th January 1940. 

Court-fees Act (1870), S. 7 (iv) (c) — Relief 
valued in accordance with Court-fees Act — 
Court has no power to decide that it is under¬ 
valued. 

A Court cannot decide that a relief claimed is 
under-valued if it is valued in accordance with the 
provisions of theCourt-fees Act: Case law reviewed . 

[P 5f,/] 

Malik Khuda Bakhsh and L. Behari Lai — 

for Appellants. 

B. B. Diwan Chand —for Respondents 1 and 2. 

Ohulam Rasul and Abdul Ghani , Respondents 3 
and 4 in person. 

Almond J. C.—In this case Najab Sultan 
the daughter-in-law and Mahbub Sultan the 
widow of one Mian Mohd. Yaqub sued Ram 
Kishan and Indarjit who held a decree 
against the estate of Mian Mohd. Yaqub for 
a declaration that the suit property was not 
liable to attachment and sale in the execu¬ 
tion of that decree. Their suit was dismissed 
by the trial Court. One of the issues framed 
by the trial Court was as follows : “Is the 
6uit properly valued for purposes of court-fee 
and jurisdiction ?” The suit was valued for 
both these purposes at a sum of Rs. 110 by 
the plaintiffs. The trial Court held that the 
suit had to be valued on the value of the 
property in suit which was Rs. 7000. The 
trial Court did not, however, require the 
plaintiffs to make up the deficiency in court- 
fees but disposed of the whole suit and dis¬ 
missed it. The plaintiffs presented an appeal 
in the Court of the District Judge and again 


A. I. R. 

valued it for purposes of jurisdiction at 
Rs. HO..The learned Additional Judge agree 0 
mg with the finding of the trial CaSoa 
the question of value for purposes of juris- 
diction returned the memorandum of anneal 
for presentation in this Court, The appeal 
has, therefore, been presented in this Court ' 
under protest, the appellant still saying that 
the correct valuation is Rs. no. There is a 
conflict of opinion between the various High 
Courts in India on this point. The learned 
trial Judge referred to this conflict, but did 
not mention any of the ruling which had 
been cited before him. The Additional Judge 
mentioned some of those rulings, but it 
appears doubtful whether a ruling of this / 
Court was cited before either of the lower 
Courts for there is a direct authority of this 
Court disposing of the point which the lower 
Courts were bound to follow. It is the case, 
Mauladad Khan v. Abdullah Khan, reported 
in Judicial Record, volume I, No. 124. The 
question depends on the correct interpreta¬ 
tion of s. 7 (iv), Court-fees Act, the relevant 
portion of which reads as follows : 

The amount of fee payable under this Act in the 
suits next hereinafter mentioned shall be computed 
as follows : 

(iv) (c) to obtain a declaratory decree or order, 
where consequential relief is prayed, according to 
the amount at which the relief sought is valued in g 
the plaint or memorandum of appeal. In all such 
suits the plaintiff shall 6tate the amount at which 
he values the relief sought. 

Section 8, Suits Valuation Act, reads as 
follows: 

Where in suits other than those referred to in 
the Court-fees Act, 1870, S. 7, paras. 5, 6 and 9 
and para. 10, clause (d), court-fees aro payable ad 
valorem under the Court-fees Act, 1870, the value 
as determinable for the computation of court-fees 
and the value for purposes of jurisdiction shall be 
the same. 

The Punjab Chief Court and later the 
Lahore High Court has consistently inter¬ 
preted that section as meaning that the 
plaintiff can place any valuation he likes for 
purposes of court-fees in a case falling under ^ 
S. 7 (iv) (c), that the Court has no power to 
question that valuation, however, arbitrary 
it may be and that the value for purposes 
of jurisdiction must be the same as the value 
for purposes of court-fee. The leading autho¬ 
rity of that Court is the case reported in 
ill p R 1913 1 a decision of a Full Bench. 
The latest case to which we have been re¬ 
ferred from that Court is the one reported 
in AIR 1933 Lah 246* a dec ision by a single 

1. (*14) 1 AIR 1914 Lah 214 : 22 I C 503: 111 P R 
1913 : 23 P L R 1914 (F B), Baira v ^hhman. 

2. (*33)20 AIR 1933 Lah 240 : 187 I C 240.13 
Lah 788 : 33 P L R 488, Jbanda Singh v. Gulab . 
Mal-Bhagwan Das. 
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Judge who reviewed all the authority up to 
a that date. The Bombay High Court has also 
been consistent in adopting that view with 
the possible exception of one case reported in 
31 Bom 73. s The Calcutta High Court, on the 
other hand, has not always been consistent, 
but the latest view of that Court is contained 
in 61 Cal 796 3 4 5 in which it was held that the 
plaintiff is not entitled to put a purely 
arbitrary value on suits of this nature. A 
similar view has been taken by the Patna 
High Court in 66 I C 816, 6 A I R 1931 Pat 195® 
and other cases. Similar is the view of the 
Rangoon High Court, see for instance AIR 
1983 Rang 40. 7 The view is the same in the 
b Judicial Commissioner’s Court of Sind, vide 
the Full Bench ruling reported in AIR 
1937 Sind 241. 8 9 The principal case from the 
Allahabad High Court is reported in 4 ALL 
320° where the view of the Lahore High 
Court is adopted, although there wore dicta 
to the contrary in a later case of the Allaha¬ 
bad High Court reported in 24 I 0 679. 10 
The view of the Bombay High Court was 
approved in a passing remark of their Lord- 
ships of the Privy Council in the case re¬ 
ported in 43 Bom 376 11 at p. 3S2 where the 
following remarks are made : 

On objection taken on behalf of the defendants, 
c the High Court on 11th March 1912, rightly decided 
that the appeal lay to the Court of the Distriot 
Judge of Balgaum and not to the High Court, and 
affirmed a principle, which had been previously 
applied by the High Court at Bombay* that where 
a plaintiff sues for a declaratory decree and asks for 
consequential relief, and puts his own valuation 
upon that consequential relief, then for the purposes 
of court-fee, and also for the purposes of jurisdic¬ 
tion, it is tho value that the plaintiff pots upon the 
plaint that determines both. 

On© of the arguments whioh has been 
used in support of the view of the Calcutta 

3. ('07) 31 Bom 73 : 8 Bom L R 885, Dayaram 
Jagjiwan v. Gordhan Das Dayaram. 

, 4. (*34) 21 AIR 1934 Oal 448 : 149 I C 3 : 61 Cal 
d 796:69 0 L J 233: 88 0 W N 689 (F B), Narayan- 
ganj Central Co-operative Sale and Supply Society 
Ltd. v. Mafijuddin Ahmad. 

5. (’20) 7 AIR 1920 Pat 666:66 I 0 816:4 Pat L J 
703, Pfc. Brij Krishna Das v. Murli Rai, 

6. (’31) 18 AIR 1931 Pat 196 : 131 I 0 808 : 12 
P L T 660,Sitaram Singh v. Keshao Prasad Singh. 

7. (*33) 20 AIR 1933 Rang 40:142 I C 705, liaung 
Noe v. Maung Kha Pu. 

8. (’87) 24 AIR 1937 Sind 241 : 171 I C 420 : 31 
SLR 442 (F B), Lakhomal Deepohand v. Deep- 
ohand Tolaram. 

9. (’82) 4 All 320 : 1882 AWN44 (F B), Jogal 
Kishor v. Tale Singh. 

014) 1 AIR 1914 All 72 : 24 I C 679 : 36 Ail 
o00‘: 12 A L J 844, Mt. Jageshra v. Durga Prasad. 

11. 018) 6 AIR 1918 P C 135: 62 I C 897:43 Bom 
876 : 46 I A 16 (P 0), Sonddrabai v. Collector of 
Belgaum. 
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High Court is that S. 7 is controlled by O. 7, 

B. li, Civil P. C., whioh empowers a Court 
to reject a plaint where the relief olaimea 
is under-valued and the plaintiff, on being 
required by the Court to correct the valua¬ 
tion within a time to be fixed by the Court, 
fails to do so. The argument is that as the 
Court has to decide whether or not the relief 
claimed is under-valued, it can, therefore, 
decide what is a proper valuation for the pur¬ 
poses of S. 7 (iv), Court-fees Act. This argu¬ 
ment appears to us to be fallacious. A Court 
cannot decide that a relief claimed is under- 
valued if it is valued in accordance with the 
provisions of the Court-fees Act. We are , 
unable to see that there is any ambiguity / 
whatsoever either in the provisions of s. 7, 
Court-fees Act or in S. 8, Suits Valuation 
Act. The amount of fee payable is to be 
computed according to the amount at whioh 
the relief sought is valued in the plaint, and 
to say that the valuation put in the plaint 
must not necessarily be accepted, appears to 
us dearly to contravene tho provisions of 
the statute. We are, therefore, of opinion 
that the suit was correctly valued both for 
purposes of court-fees and jurisdiction at 
Rs. 110, the amount stated in tho plaint, and 
having decided this point in the appellants’ 
favour, wo direct that the memorandum of g 
appeal be now returned to the District Court 
for decision of tho remaining points in the 
appeal. Costs in this Court to bo costs on 
the appeal. Pleader’s fee in this Court Rs. 40. 

K.S./R.K. Order accordingly . 
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Almond J. C. 

Mohd, Azim Mir Alam Khan — 

Plaintiff — Petitioner 

v. 

Fida Mohd . Khan and others — h 

Defendants — iiespcmdfcnte. 

Civil Revn. Nos. 298 and 311 of 1040, Decided on 
24th May 1941, against order of Addl. Judge, 
Peshawar Division, D/- 26th Fobruary 1940. 

Pre-emption—Suit for—Vendee can improve 
hia position any time up to decree in suit and 
defeat pre-emptor’s claim. 

A vendee can improve his position at any time 
up to the deoree in the pre-emption suit and thereby 
defeat the olaim of the pro-omptor : (’82) 19 A I H 
1932 P C 67; (’85) 22 A I R 1936 Lah 629 and (‘37) 

24 AIR 1937 Lah 182, ffcl. on ; 711 0 145 (Pesh), 
Not foil. [P 6e] 

P. Raghu Ndth (in 298 and 821) —- 

for Petitioner. 

o. if. Khan — for Respondents (Vendees). 


Mohd. Azim v. 



6 Peshawar Firm Kalyan Singh & 

a . O r d er - — This judgment will cover revi¬ 
sion applications Nos. 29s and sn of 1940 . 
They arise out of two pre-emption suits 
brought by Mohd. Azim. In the first case 
the vendees were Fida Mohd. and Abdul 
Rahman. In the second case the vendees 
were Mirakbar and Hidayatulla. Both cases 
were dismissed by both the Courts below on 
the ground that the plaintiff had failed to 
establish that he had a superior right of pre¬ 
emption. A question of law on which there 
is some conflict of opinion arises in these 
cases and it is only the question of law which 
can be considered on revision. At the time 
the suits were instituted the plaintiff had a 

b superior right of pre-emption being an owner 
in the estate whereas the vendees had no 
such title, but during the pendency of the 
suit Fida Mohd. acquired by exchange the 
equity of redemption of some land in this 
village and subsequently transferred a por¬ 
tion of it to the other vendees in the two 
cases. The question is whether as the vendees 
have improved their position before the date 
of the decree, the plaintiffs’ suits must fail. 


Co. v. Firm N. I. Farms A, j t 

has been altered and in A 1 r 1935 Lah S29 4 
and a 1 r 1937 Lah 182 5 it has been held that e 
a vendee can improve his -position at any 
time up to the date of the decree and thereby 
defeat the claim of the pre-emptor. In the 
first of these two cases 9IPR 1909 2 was dis- 
sented from, and in the second of the.cases a 
reference was made to the decision of the 
Privy Council in air 1932 p c 57 . 3 With 
the exception of the judgment of this Court, 
therefore, there is now a consensus of opinion 
that a vendee can improve his position at 
any time up to the date of the decree, and 
the decision of this Court is based upon the 
view of the Punjab Chief Court which has 
now been altered. Although the judgment / 
of their Lordships of the Privy Council 
referred specifically to the position in the 
United Provinces, the same argument would 
apply to this province in which the law is 
not different so far as this particular point 
is concerned. For these reasons I maintain 
the findings of the Courts below dismissing 
the plaintiffs' suits and dismiss these peti¬ 
tions with costs. 


There is a published judgment of this 
Court, 71 I C 145, 1 in which it was held that 
with one exception the rights of the parties 
to a pre-emption decree were governed by 
c their positions at the time of the sale. The 
exception was that the vendee might before 
the suit transfer the land he had acquired 
to another person in recognition of his right 
of pre-emption. That judgment noted that 
the rulings of the Allahabad High Court 
were against this view, but the learned Judge 
decided to follow the view of the Lahore 
High Court which was then expressed in a 
Full Bench ruling, 91 P R I909. s In the mean¬ 
time a judgment of the Privy Council was 
delivered in A I R 1932 P C 57 s in which the 
view of the Allahabad High Court was up¬ 
held to the effect that the vendee could 
d improve his position at any time up to the 
date of the decree. There was some emphasis 
laid in that case that that rule was at any 
rate established in the United Provinces and 
their Lordships did not discuss the views of 
other High Courts in India, although it was 
brought to their notice that there were con- 
ilicting views. Since the judgment of this 
Court the view of the Lahore High Court 


1. (’23) 71 IC145 (Pesb), Ayaram '•. I'arsbotamlaJ 
_ \----- . a r /> 337 • 143 p L R 1909: 


2. j’09) 91 P R 1909 : 4 I C — . 

161 P W R 1909 (FB), Dhanna Singh v. Gur 

bakhsh Singh. 

3. ('32) 19 AIR 1932 P C 57 

189 : 59 I A 133 (P C), 

Prasad Singh. 


136 I C 402 : 
Hans Nath v. 


54 A1 
Raght 


G.N./r.K. Petitions dismissed. 

4. ('35) 22 A I R 1935 Lah 529 : 160 I C 826 : 16 
Lah 921 : 37 P L R 873, Hayat Bakbsh v. Man- 
sabdar Khan. 

5. (’37) 24 AIR 1937 Lah 182 : 172 I C 398 : 39 ? 
PLR121, Abdnl Rahman v. Haji Rashid Ahmad. 
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Almond J. C. and Mir Ahmad J. 

Firm Ealyan Sinyh and Co. — 

Plaintiffs — Petitioners 


Firm Northern India Farms, Serai 
Duni Chand, Peshawar — 

Defendants — Respondents. 

Miscellaneous Appln. No. 30 of 1941, Decided on 
24th May 1941, for leave to appeal to His Majesty 
in Council against judgment and decree of Judicial h 
Commissioners, in Appeal No. 149 of 1939, D/- 18th 
November 1940. 


Civil P. C. (1908), S. 110 —Difference between 
mount claimed and amount decreed less than 
ts. 10,000 — Cost of proceedings and interest 
ubsequent to suit cannot be added to make up 
:eficiency. 

Where the difference between the amount claimed 
nd the amount decreed is less than Rs. 10,000 the 
tlaintiff cannot add the costs of the pro«edmp to 
uake up the deficiency : 8 M I A 262 (PC), BeU on^ 

Nor can he add interest subsequent to the lnsti- 
ution of the soil to make up that deficiency . ( 30) 
L7 A I R 1930 P C 44, Bel. on. 

Hukam Chand — for Petitioners. 

S. X. Bali — for Respondents. 
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Almond J. C. — This is an application 
° for leave to appeal to His Majesty in Council 
against our decree of 18th November 1940 in 
appeal No. 149 of 1939. Learned counsel for 
the petitioners concedes that unless he can 
bring the case within clause (l) of s. 110 , Civil 
P. C., his application must fail. The suit 
in the original Court was for the sum of 
Bs. 22,000. Petitioner was granted by us a 
decree for Bs. 13,638-4-9. The difference be¬ 
tween this sum and the sum of Bs. 22,000, 
which would be the subject-matter in dispute 
on appeal to His Majesty in Council, is less 
than B9.10,000, but learned counsel for the 
petitioners seeks to include for the purposes 
b of reaching that sum of Bs. 10,000 the costs 
of the proceedings and interest subsequent 
to the institution of the suit. There is how¬ 
ever on both these points direct authority 
that these sums cannot be included. As re¬ 
gards costs the case is concluded by 8 M I A 
262, 1 and as regards interest it is concluded 
by A I R 1930 P C 44. 2 The subject-matter in 
dispute on appeal to His Majesty in Council 
is therefore less than Rs. 10,000 and a certi¬ 
ficate cannot be granted. The petition is 
dismissed with costs. Pleader’s fee Rs. 32. 


G.N./R.K. 


Petition dismissed. 


1. (1859-61) 8 M I A 262 : 1 Sar 772 (PC), Doorga 
Dobs Chowdry v. Rarnanauth Ghowdry. 

2. (’80) 17 A I R 1930 P 0 44 : 121 I C 613 : 53 
Mad 167 : 57 I A 56 (PC), Mangamma v. Maha- 
lakshmamma. 
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Habib Khan Mohd. Afzal Khan and 
others — Defendants—Appellants 


Order. — The plaintiffs Hamidulla and ^ 
others sued the defendants Habib Khan and 
others for possession of a hujra situated in 
the village of Daulat. The case was institu¬ 
ted in the Court of Assistant Collector of the 
first grade. He dismissed the plaintiffs* suit. 

An appeal was preferred to the Collector 
who accepted the appeal and decreed the 
plaintiffs* suit. A further appeal was pre¬ 
ferred to the Revenue Commissioner who 
was of opinion that the suit was cognizable 
by a civil Court. He therefore referred the 
case to this Court under the provisions of 
S. 100 , Punjab Tenancy Act. Both the 
counsel appearing for the parties before me 
agree that the suit is triable by a civil Court / 
and I have no hesitation in concurring with 
their view on this point. Tho only question 
which is in dispute between them is as to 
whether the decree of the Assistant Collec¬ 
tor or the decree of the Collector should be 
registered in a civil Court. Learned counsel 
for the defendants contends that the decree 
of the Assistant Collector should be register¬ 
ed and in this connexion he had referred me 
to a judgment of a single Judge of the 
Lahore High Court reported as 148 I G 719. 1 
In that case the Collector had also inter¬ 
fered with tho order of the Assistant Col¬ 
lector and tho learned Judge directed that g 
the original decree should be registered in 
the civil Court. Learned counsel for plain¬ 
tiffs has merely argued that it i9 the decree 
which is in existence that is to be registered 
and as the decree of the Collector is now in 
force it is to be that decree which must bo 
registered. I have also consulted two other 
cases from the Punjab Chief Court. In the 
first of those, reported as 68 P R 1899, 3 the 
case had originally been heard by a Munsif 
and the decision had been reversed on ap¬ 


Hamidullah Ashraf and others — 

Plaintiffs — Respondents . 

d Civil Ref No. 605 of 1940, Deoided on 6th July 
1941; referred by Revenue Commissioner, N.W.F.P., 
D/- 80th September 1940. 

Punjab Tenancy Act (16 of 1887), S. 100 (1) 
(b) and (2) — Suit cognizable by civil Court de¬ 
cided by Revenue Court — Appellate Revenue 
Court’s decree can be registered in Appellate 
Civil Court. 

Where a suit cognizable by a Civil Court bos 
been deoided by the Revenue Court, the appellate 
Revenue Court’s decree can be registered in the 
appellate oivil Court provided the parties were not 
prejudiced by the mistake as to jurisdiction : 84 
P R 1901, Bel. on; (’33) 20 A I R 1983 Lah 730 
and 58 P R 1893, Ref. [P 8a] 

Bh. Mohd . Shaft —for Appellants. 

Sh . Allah Bdkhsh — for Respondents. 


peal by the Divisional Judge. In that oaso 
the original Court’s decree was registered in 
the Revenue Court. In a later ruling re¬ 
ported a9 84 P R 1901 3 which was decided by h 
a Bench of the Court, it was definitely laid 
down that there was nothing in S. 100, Ten¬ 
ancy Act, whioh prevented the registration 
of the deoree of the appellate Court, provid¬ 
ed the parties were not prejudiced by the 
mistake as to jurisdiction. There is also sup. 
port for this view in sub-Seo. (4) of 8. 100 
whioh reads as follows : 

1. (’88) 20 A I R 1983 Lah 780 : 148 I 0 719, 
Baohhpal Singh v. Lai Singh. 

2. (’93) 68 P R 1898, Aflatoon v. Jai Ram. 

3. (’01) 84 P R 1901 : 92 P L R 1901, Rao v. Har 
Dial. 


.... ma y make such order for its 

registration in a revenue or a Civil Court as in the 
circumstances appear to be just and proper. 

It appears to me that in these circum¬ 
stances it is within my competence to order 
that the decree of the Collector be registered. 
In the present case I can see nothing which 
has prejudiced either of the parties in the 
case having been tried by the Assistant Col¬ 
lector and in the appeal having been decid¬ 
ed by the Collector. Both the Courts have 
given full and reasoned judgments. In these 
circumstances I direct that the decree of the 
Collector be registered as an appellate decree 
of the District Court, Peshawar. 


G.N./R.K. 


Order accordingly . 


8 Peshawar Hajlim Yasin v. Mostakim Alaf Din (Almond J. c .) a I R 

•"S^ith respect to any proceeding subsequent to the c \ i. 

a decree the High Court may make suchorder for iu 0f the Senior Subordinate Judge who while 

concurring with the findings of the trial * 
Court granted the plaintiff a decree under 
S. 9, Specific Belief Act. Against that appel. 
late order defendant 1 Halim applies for 
revision. 

It is contended by learned counsel for the 
petitioner that where a plaintiff has based 
bis suit on title, he cannot be given a decree 
for possession under s. 9, Specific Belief Act, 
even if he has been dispossessed within six 
months of the date of the suit. In this con¬ 
nexion he refers to a Full Bench ruling of 
the Allahabad High Court reported as 83 ALL 
174. 1 That is a direct authority for the pro. 
position which is put forward by learned / 
counsel for the petitioner and it was a judg¬ 
ment given specifically on this point which 
had been specially referred to a Full Bench. 
The only authority which learned counsel 
for plaintiff-respondent cites to the contrary 
is a case reported as A I R 1937 Nag 281, 2 but 
that is no authority for the proposition now 
before me. It is merely an authority for the 
proposition that a suit can be based on pos- 
session apart from the provisions of S. 9, 
Specific Relief Act. The reasoning which 
was given in the Allahabad case was to the 
effect that suits under Ss. 8 and 9, Specific 
Belief Act, are mutually exclusive and that g 
if a plaintiff has sued on his title and failed 
thereon, to give him a decree for possession 
under S. 9 would merely lead to further liti¬ 
gation, for the person with a good title would 
then be compelled to come into Court him¬ 
self and the decision which had already been 
given would operate as res judicata. I am in 
full agreement with the reasons which have 
been given by the learned Judges of the 
Allahabad High Court and accordingly ac¬ 
cept this application, set aside the appellate 
order of the Senior Subordinate Judge and 
restore that of the trial Court dismissing the 
plaintiff’s suit. 

G.n./R K. Application accepted. 
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Almond J. C. 

Halim Yasin — Defendant 1 — 


Petitioner 


v. 


Mustakim Alaf Din t Plaintiff and 
others , Defendants — Respondents. 

* Civil Revn. Petn. No. 119 of 1941, Decided on 
16th July 1941, from order of Senior Sub-Judge, 
Hazara at Abbottabad, D/- 13th February 1941. 

Specific Relief Act (1877), S. 9 —Suit on title 
_ Court cannot grant decree on basis of pos¬ 
session under S. 9. 

Where a plaintiff bases his Buit on title, he can¬ 
not be given a decree for possession under S. 9 even 
if he has been dispossessed within six months of 
the date of the suit : 33 All 174 (F B), Foil.; (*37) 
24 A I R 1937 Nag 281, Disting. [P 8*J 

L. Dasheshar Nath — for Petitioner. 

M. Pir Bahhsh — tor Respondent 1. 

Order. — In this case Mustaqim sued 
Halim and six others for possession of half 
of a water-mill. He alleged that he and 
Halim were occupancy tenants of the mill 
half and half, that the remaining defendants 
were the owners thereof, and that three 
months prior to the institution of thesuithe 
had been dispossessed by Halim with the 
collusion of the patwari. The casewas tried 
by the Subordinate Judge of the first class, 
Abbottabad who came to the conclusion that 
the plaintiff was not an occupancy tenant 
but was a non-occupancy tenant along jwith 
Halim according to the consistent entries in 
the revenue papers. He therefore held that 
he had no cause of action for possession of a 
share in the mill. He dismissed the plaints 
suit. An appeal was preferred to the Court 


1. (’ll) 33 Alfl74: 7 I 0 495 : 7 A L J 1078 (FB), 
Lachman v. Shambhu Narain. n 

2 r-87) 24 AIR 1937 Nag 281 : 173 I C 680, 
Pannalal Bbagirath v. Bhaiyalal Bindraban. 
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Mohd. Yunas v. Mt. Jahan Sultan (Almond J. C.) Peshawar 9 

minor son Mobd. Y'usaf mortgaged the house e 
to Ahmad Din, the father of Jan Sultan, for 
rs. 1500. On the death of Ahmaddin, Mt. 
Jan Sultan as his heir instituted a suit 
under O. 34, R. 4 for realization of the mort¬ 
gage debt by sale of the property. Mohd. 
Yunis and Mt. Sakina Begum were made 
parties to the suit and objected to the sale 
on the grounds that their mother had no 
right to alienate their interest in the pro¬ 
perty. It was held by the trial Court that 
l/Sth of the house was liable to sale repre¬ 
senting the interest of Mt. Haji Begum her¬ 
self. On appeal, this share was raised to 
ll/60th on the ground that Mt. Haji Begum, 
in addition to the share she had inherited / 
from her husband, had also inherited a jwr- 
tion of Mohd. Yusaf’s estate. The order of 
the appellate Court was maintained on fur¬ 
ther appeal to this Court in Oivil Appeal 
No. 61 of 1940 decided on 6-10-40. In the 
meantime Mohd. Yunas and his sister Mt. 
Sakina Begum had brought Suit No. S96/l 
instituted on 22-5-39 and decided on 19-12-89 
in which they claimed mesne profits for 
7 /8th of this house against Jan Sultan and 
Khawaja Arif, The suit was decreed ox parte 
although Mt. Jan Sultan did appear in the 
case and put in an application on 17 - 9 - 39 . 
That suit was for mesne profits for the g 
period from 21-5-36 to 20-5-89. 

The present suit has now been instituted 
as a small cause for rent from 21 . 5.39 to 
10-U-40. The amount claimed is Rs. 86-9-0, 
The suit was dismissed by the Judge of the 
Small Cause Court on the ground that as 
the two plaintiffs had sued in Suit No. 3S6/l 
for mesne profits only and had not sued for 
possession, that remedy was now barred 
under the provisions of o. 2, R. 2, and as 
they could not sue for possession they were 
not entitled to mesne profits. In this con. 
nexion he relied upon three cases reported in 
A.I.B. 1940 ALL. 624, 1 A.I.R. 1939 ALL. 62* and 
1882 P.R. 188. 3 Against the dismissal of their ^ 
suit the plaintiffs have applied for revision. 
The appiication was instituted in the name 
of Mohd. Yunis through his next friend and 
as the heir of Mt. Sakina Begam who died 
between the decision of the suit in the trial 
Court and the institution of the application 
for revision. On an application being made 
for substitution of Mohd. Yunis as the lemd 
representative of Mt. Sakina. 7 hn 

C*0) 27 A.LR. 1940 All. 524:192 I O B77- r r 

sss jit : 18,0 ixj - "MWKR 


Mohd. Yunas Fazal Mohamad — 

Plaintiff — Petitioner 

V. 

Mt. Jalian Sultan d/o Ahmad Din and 
another — Defendants — Respondents. 

Civil Revn. No. 130 of 1941, Decided on 24tii 
June 1941, for revision of order of Judge, Small 
Cause Court, Peshawar, D/- 17th December 1940. 

(a) Civil P. C. (1908), O. 22, R. 3 _ Death of 
plaintiff leaving minor as heir — Minor is legal 
representative and not his next friend. 

Where a plaintiff dies leaving a minor heir, the 
minor should be shown as the legal representative 
and not his next friend. [P 10a] 

b (b) Mahoracdan law — Will — Bequest of 
whole estate to one heir. 

A bequest of the whole of the estato to one heir 
is prima facie not valid under Mahomcdan law. 

, % ^ . CP 106] 

(c) Cosharer—Suit against trespasser — One 
of cosharers can maintain. 

One cosharer of property can maintain a suit 
against a trespasser without impleading all the 
other cosharers. [p iq c ] 

(d) Res judicata — Ex parte decree. 

It makes no difference for the purposes of the 
application of the doctrine of res judicata whether 
a suit is decided ex parte or after contest : (*33) 20 
A. I. R. 1933 Lab. 606, Pel. on. (P lOd] 

(e) Civil P. C. (1908), O. 2, R. 2 — Defence 
under, can be raised in subsequent suit though 

c not raised in earlier suit. 

A defence under O. 2, R. 2 can be raised in a 
subsequent suit even though it was not raised in 
an earlier suit, as there can be no estoppel against 
a statute. [p 

(f) Civil P. C. (1908), O. 2, R. 2 — Suit for 
possession barred under O. 2, R. 2 — Suit for 
mesne profits is also barred. 

Where a plaintiff sues for mesne profits where a 
claim for possession is also open to him, the subse¬ 
quent suit for possession is barred. And where the 
suit for possession is thus barred a subsequent suit 
for mwne profits is also barred, as a person who is 
not entitled to obtain possession of property is not 
onlitlod to rwe've the masno profits thereof : (’ 39 ) 

1939 A,1 -G 2 an <* (’40) 27 A.I.R. 1940 All. 
62 *» ' on • law referred. ,[p inn 

D. R. Ahluwalia — for Petitioner. 7 

d b. Anup Singh — for Respondent 1. 

Respondent 2 in person , 

Order—In this case the plaintiffs Mohd. 
Yusaf, minor, eon of Fazal Mahmud,and Mt. 
Sakina Begum, the daughter of Fazal Mah- 
mud, claimed Rs. 86 . 9.0 on account of rent 
for a house situated in Peshawar City. The 
defendants were Jan Sultan and Khawaja 
Arif, the latter being a tenant under Mt. Jan 
who was the real contesting defendant. The 
facts of the case are that the house in dis. 
pute belonged to Fazal Mahmud. He died 
leaving a widow Mt. Haji Begum, two minor 
sons, Mohd. Yunas and Mohd. Yusaf, and a 
daughter Mt. Sakina Begum. Mt. Haji Be¬ 
gum on her own behalf and on behalf of her 

1942 W/2 


2. (’39) 26 A.I.R. 1989 All. 62; 1801 O ok.', n»« 
A. L J. 997, Tayyab Hasan v. Sit£ 1988 

3. ( 82) 188 P. R. 1882, Phalla v. Kesar Singh, 
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d Registrar made an order to the effect that 
Rajashah, the next friend of the minor, was 
appointed as the legal representative of lit. 

Sakina Begam and guardian of Mohammad 
Yunis minor subject to objections by the 
opposite party at the hearing. Counsel for 
defendant-respondent has objected that this 
order is incorrect and it is obviously incor¬ 
rect. Mohammad Yunis under the guardian¬ 
ship of Rajashah is the legal representative of 
Mt. Sakina Begam and not Raja Shah him¬ 
self and I accordingly direct that the record 
be amended and that Mohammad Yunis be 
shown as the legal representative of Mt. 

Sakina Begam. 

b Learned counsel for defendant-respondent 
also contended that Mt. Haji Begam the 
mother of Mohammad Yunis is still alive 
and she being also an heir of Mt. Sakina 
Begam should have been made a party to 
the application. It appears that Mt. Sakina 
Begam made a will leaving her whole inter¬ 
est in the property to her brother Moham¬ 
mad Yunis. This was prima facie not valid 
under Mahomedan law as it was a bequest 
of the whole of the estate to an heir. l\e 
do not, however, know from this record 
whether Mt. Haji Begam has consented to 
the will or not. The question, however, is 

c immaterial in my opinion for it is well estab¬ 
lished law that one cosharer of property can 
maintain a suit against a trespasser with¬ 
out impleading all the other cosharers, and 
learned counsel for defendant-respondent 
does not contest this proposition of law. On 
the merits learned counsel for the petitioner 
contends that as Mt. Jan Sultan had not in 
Suit No. 336/1 raised the contention that the 
plaintiffs in that suit must also sue for pos¬ 
session, she is now estopped from raising 
the defence in the present case. He says it 
makes no difference whether the suit was 
decided ex parte or not and in connexion with 
the latter point he has referred me to A.I.B. 

d 1933 Lah. 60G. 4 With the latter contention 
that it makes no difference for the purposes 
of the application of the doctrine of res judi¬ 
cata whether a suit is dwidad ex parje or 
after contest I have no d'spute bn there 
cannot be any question of estoppel in this 
case for there can be no estoppel agamsta 
statute and 0 . 2 , R .2 lays down that aU 
claims on one cause of action must be 
brought at the same time. In connexion 
S the question as to whether the failure 

■to sue for possession in Suit So. 836/1 ba _ 

* 669, 
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present suit learned counsel for the petitioner 
has referred me to a.i.r. 1937 Mad. 849, 6 11 C 
Mad. 210, 6 A.I.R. 1923 Lah.534 7 and A.I.R .1935 
Bom. 306. 5 With the exception of the case 
reported in 11 Mad. 210 6 those were all cases 
in which a suit for possession had been 
brought in the first instance and a suit for 
mesne profits subsequently. 

In ll Mad. 210 ° it appears from the pub¬ 
lished judgment that a suit for mesne pro- 
fits had been brought first and that subse¬ 
quently a suit for possession was brought. 
Learned counsel for the respondent on the 
other hand refers in addition to the cases 
mentioned in the trial Court’s judgment to 
A.I.R. 1933 ALL. 84,° A.I.R. 1915 Sind 35 10 and 1 
S I.C. 224. 11 In all these cases it has been held 
that where a plaintiff sues for mesne profits 
where a claim for possession is also open to 
him the subsequent suit for possession is 
barred. The two Allahabad cases relied upon 
by the learned trial Judge go further and 
state that where the suit for possession is 
thus barred by the operation of O. 2, R. 2 a 
subsequent suit for mesne profits is also 
barred, as a person who is not entitled to 
obtain possession of property is not entitled 
to receive the mesne profits thereof. The 
later Allahabad case referred to 11 Mad. 210 8 
which was decided on its particular facts. 9 
The two Allahabad cases referred to are 
direct authorities on the point now for deci¬ 
sion and they appear to me to represent the 
correct position of the law. Sub-rule (3) of 

O. 2, R. 2 reads as follows : 

A person entitled to more than one relief in res¬ 
pect of the same cause of action may sue for all or 
kny such reliefs, but if he omits except with the 
leave of the Court, to sue for all such reliefs, he 
shali not afterwards sue for any reliefs so omitted. 

It appears to me that when Suit No. 336/1 
was brought the plaintiffs had one cause of 
action namely the wrongly possession of the 
defendant and that at that time they were 
entitled to two reliefs namely the possession h 
of the property and mesne profits up to the 
date when the suit was brought. They sued 


sra Si 

Rashid. 


5 (-37) 24 A I R 1937 Mad 849 : 174 I C 181: 
(1938) 1 M L J 320, Tadepalli Ramiah v. M. 

6 T r88) l n'Mad 210, Tirupati v- Namsimha 
7. C28) 15 A I R 1928 Lah 534 : 110 I C 491, 
Mohar Singh v. Daulat . 7T p got . 59 

yas tiisrzrs * 

“■33^0 MB”® AU 84: 148 I O 184, 
“njfyflBm* 35: 29 4 C 939 : 9 SLB 

i?'“oT“ l C -22 F 4“‘“ b ?°i 44 4910. «“>» 

V. Jattu Ram. 
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a for one relief only and omitted without the 
leave of the Court to sue for the relief of 
possession. They could not therefore now 
bring another suit for possession and if they 
are not entitled to sue for possession or to 
obtain possession, it appears to me that they 
have no claims for mesne profits. I there¬ 
fore dismiss this application with costs. 

K.S./R.K. Application dismissed. 


After the death of Sardar Mir Abdullah ^ 
Khan a dispute arose as regards his pro¬ 
perty. A dispute in respect of the certain 
properties was settled earlier. Then the dis¬ 
pute arose in respect of the properties situated 
in three villages namely Dingi, Koklia and 
Jhar. A mutation in respect of these three 
properties was attested on 23-11-38 by a 
Revenue Officer. The Collector on 20-2-39 re¬ 
vised the order on that mutation and attested 
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Soofi J. 

Sardar Molid. Ashraf Khan 
v. 

j Abdul Rehman s/o Abdul Jabbar. 

Criminal Revn. Petn. No. 214 of 1941, Decided 
on 24th July 1941, for revision of order of Sessions 
Judge, Abbottabad, D/- 5th June 1941. 

Criminal P. C. (1898), Ss. 146 (1) and 561A— 
Competent Court does not mean final Court of 
appeal — After decision by trial Court, Magis¬ 
trate can release property from attachment in 
favour of successful party even though appeal 
is pending — On appeal decision of trial Court 
reversed — Magistrate has no further jurisdic¬ 
tion to pass order regarding property—S. 561-A 
has no application. 

It is not at all necessary that the final Court of 
appeal should be considered to be the competent 
Court within the meaning of the words in sub-6. (1) 
of S. 146, Therefore a Magistrate can pass an order 
releasing the property from attachment in favour 
c Of a successful party on the decision of a suit by the 
trial Court even though an appeal from such deci¬ 
sion is pending : (’14) 1 A.I.R. 1914 L.B. 218 and 
(*18) 5 A.I.R. 1918 Lab. 390, Rel. on. [P 136) 

And if the decision is reversed on appeal, the 
Magistrate has no further jurisdiction under S, 145 
or S, 146 to pass order regarding delivery of posses¬ 
sion of the property: (’33) 20 A.I.R. 1933 Lah. 195; 
(•22) 9 A.I.R. 1922 Cal. 419 and 17 Cal. 814 (P C), 
Bating. ( P Ug ] 

Nor cau tho High Court pass an order under 
o. oolA, as it cannot be invoked to override an ex- 
press provision of law or when thero is another 
remedy open. Reversing the Magistrate's order 
would amount to overriding an express provision 
of law and further the party has the remedy of 
?r?.^ r o?r^ ,0n . on ^ of prop” court- 

. 1926 M^ iqQ 1 1984 Bom * 74and (*26)18 A.I.R. 

A Mad. 139, Bel. on. [p 13 6,c] 

Malxk Barhat Ali — for Petitioners. 

Bam Lubhaya Mai, L. Bam Saran and Nur 
Ilahx — for Respondent. 

xt ~ The Pities belong to Kot 

Nqibnllah Tehsil Haripur District Hazara. 
Ihe following pedigree-table would be help- 
ful in understanding the case : 

K.S. Sardar Mir Abdullah Khan (died on 8-1-38). 

m. 

Mt. Begum Jan plfl-petr: No. 3 


Md. Ashraf 
Khan 

Petr: No. 1. 


Mahbub Ilahi 
Khah 

Petr: No. 2. 


Abdul Jabbar K 
(died in 192f 

Abdur Rehman K 
Defdt-Respdt. 


it in favour of the petitioners. On 5-6-39 the 
Revenue Commissioner set aside the order 
of the Collector and restored the order of the 


Revenue Officer. Proceedings under S. 145, 
Criminal P. C., were taken as there was 
likelihood of the breach of tho peace. By / 
the order of the Magistrate Haripur dated 
19-2-39 the three villages were attached under 
the provisions of S. 146, sub-s. (l), Criminal 
P. C. The Tahsildar Haripur was appointed 
the receiver under the provisions of S. 14C 
sub-section (2). 

The petitioners instituted a declaratory 
suit in respect of the property situated in the 
above mentioned three villages in the Court 
of the Senior Sub-Judge Hazara on 1-6-39. 
The suit was dismissed on 28-11-39. An ap¬ 
peal was preferred to this Court on 8-1-40. 

A Bench of this Court accepted the appeal 
on 20-1-41 and declared that the petitioners ^ 
were the owners of the said three villages. 
After the suit had beon dismissed by the 
Senior Sub-Judgo on 29-11-39 Abdur Rah¬ 
man respondent made an application to the 
Magistrate Haripur for the restoration of 
the property to him. Tho application was 
contested by tho petitioners on the ground 
that an appeal had been preferred by them 
against the order of tho Senior Sub-Judge 
to the Court of the Judicial Commissioner, 
and that a final adjudication had not yet 
been made. Tho learned Magistrate followed 
the rule in A.I.R. 1914 L.B. 218 1 and made an 


vjiuvk uu iv-a-qu releasing me properly in 
favour of Abdur Rahman respondent. His ^ 
view was that a competent Court had given 
a decision as to the rights of the parties. 
The petitioners’ declaratory suit had been 
dismissed hence the respondent was the law¬ 
ful owner of the property. 

After the appeal had been accepted by a 
Bench of this Court, and the petitioners had 
been declared to be the owners of the pro. 
Petty in dispute, the latter made anappli. 
cation to the Magistrate Haripur on 27 - 8-1941 
praying for the restoration of the possession 
ofjhe propert y to them. The application 

1. (*14) 1 A.I.R, 1914 L.B. 218; 24 I O 
Or.L.J. 500, Mg. Tha Zan v. Mg. Ba Q&"® 815 
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0 was rejected by the learned Magistrate on 
the same day. The learned Magistrate held 
that the decree had been passed by the Court 
of the Judicial Commissioner which could be 
executed. After the passing of that decree, the 
decision which had been given by his Court 
(the Magistrate’s Court) had lost its vali. 
dity. The petitioners then moved the Ses¬ 
sions Judge Hazara praying that a reference 
be made to this Court recommending that 
the order of the learned Magistrate dated 
27-3-1941 be revised. The learned Sessions 
Judge Hazara by his order dated 5-G-1941 
rejected the petition on the ground that the 
Magistrate could hold the property under 
fc attachment only till the rights of the parties 
had been determined by a competent Court. 
After the decision of the learned Senior Sub- 
Judge the property was released in favour 
of the respondent. After that the Court of 
the Magistrate became functus oflicio, and 
the application on behalf of the petitioners 
for the delivery of the possession of the pro¬ 
perty in dispute to them had rightly been 
rejected. 

The petitioners have now come on revision 
to this Court. It has been argued on behalf 
of the petitioners that the Magistrate, who 
had attached the property under the provi- 
c sions of S. up (l), Criminal P. C., was in the 
position of a stake-holder and he had to 
deliver the possession of the property to the 
true owners. In support of the proposition 
the learned counsel has referred me to 14 
Lah. 414, 3 49 Cal. 541 3 and 17 Cal. 814. 4 I am 
afraid the rule in neither of the three cases 
is applicable to the facts of the present case. 
In all those three cases the Magistrate had 
continued to remain in possession till the 
very end. The question which is now before 
me for decision did not arise at all. In 14 
Lah. 414 2 the question for determination was 
whether a declaratory suit would lie. It had 
been dismissed by the trial Court. It was 
d held by Addison and Agha Haidar JJ. that 
the property, having been attached by the 
Magistrate and a receiver appointed, was m 
custodia legis, and the Magistrate was m he 
position of a stake-holder who holds the 
property for and on behalf of the person 
who ultimately establishes his title in the 
civil Court, and under t he circumstances the 

2. (-33) 20 A I R 1933 Liih 195 : 141 I C 443 : 14 
Lah 414 : 34 P I/R 242, Muhammad Habib Khan 

s'vStAl^SSi 419 : 65 I C 200 : 49 Cal 
544 : 26 C W N 432, Panna Lai Biswas %. Panchu 

4 R ?90)17 Cal 814 : 17 I A 62 : 5 Sar 528 (PC), 
Khagendra Narain Chowdhry v. Matangmi Debi. 
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plaintiff’s suit for a declaration was properly- 
framed. In 49 Cal. 541 s it was laid down as * 
follows: 

Where the plaintiff had been dispossessed about 
two months before the dale of attachment of the 
land (in suit) by the Magistrate under S. 146 
Criminal P. C., in a suit brought by the the plain- 
tifi more than 12 years after the dispossession by 
the defendant for recovery of possession thereof : 

Held, that the defendant’s possession was deter¬ 
mined upon the Magistrate taking possession under 
the attachment, as the possession of the Magistrate 
was in law the possession of the true owner, in 
other words, the plaintiff must bo taken to have 
been restored to possession constructively on the 
date of the attachment. He therefore got a fresh 
starting point and the case could be treated as one 
of continuing wrong under S. 23, Limitation Act. 

The relevant portion in the judgment of / 
their Lordships of the Privy Council in 17 
Cal. 814 4 is as follows: 

The Government, who have attached the valuable 
point of the fishery pending this litigation make no 
claim, and they are really in the position of stake¬ 
holders. The evidence in the opinion of their lord¬ 
ships is insufficient, as already stated, to establish 
an exclusive possession by either of the parties. On 
the other hand it is equally cogent in their Lord- 
ships* opinion to show that there is possession 
between the two. 

In the present case, as has been seen above, 
the attachment which bad been effected by 
the Magistrate on 19-2-1939 under S. 14G, 
Criminal P. C., was released by him on 
19-4-1940 in pursuance of the decision of the 0 
Senior Sub-Judge as to the rights of the 
parties in the civil suit. Since the attach¬ 
ment did not subsist after that date, the 
Magistrate was not in a position to make 
any order regarding the delivery of the pos¬ 
session of the property to one party or the 
other when the decree of the Senior Sub- 
Judge was reversed by the Bench of this 
Court. So long as the attachment subsisted 
the possession of the properties by the receiver 
was custodia legis, but not after the attach- 
ment has been withdrawn. The argument of 
the learned counsel for the petitioners that 
the Magistrate continues to bo a stake-holder j* 
on behalf of the true owners does not hold 
good in the present case, because the attach¬ 
ment did not subsist, and the Magistrate 
had by his order dated 19-4-1940 divested 
himself of any jurisdiction whatsoever under 
ss. 145 and 146 , Criminal P. C. 

The learned counsel for the petitioners 
has further argued that this Court has go 
inherent powers under S. 561A, CnnunM 

affect the inherent P° wcr “ f 0 cire effect 

make such orders as may be necessary to give 
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to any order under this Code, or to prevent abuse 
a of the process of any Court or otherwise to secure 
the ends of justice. 

I am afraid the aid of this section cannot 
be invoked by the petitioners, because there 
has not been an abuse of the process of the 
Court. Subjection (l) of S. 146, Criminal 
P. C., reads as follows : 

If the Magistrate decides that none of the parties 
was then in such possession, or is unable to satisfy 
himself a9 to which of them was then in such 
possession of the subject of dispute, he may attach 
it until a competent Court has determined the 
rights of the parties thereto, or the person entitled 
to possession thereof: 

Provided that the District Magistrate or the 
Magistrate who has attached the subject of dispute 
b may withdraw the attachment at any time if be 
is satisfied that there is no longer any likelihood of 
a breach of the peace in regard to the subject of 
dispute. 

In the present case, the decision bad been 
given by the Senior Sub.Judge, who was 
competent to decide the case. It is not at 
all necessary that the final Court of appeal 
should be considered to be the competent 
Court within the meaning of the words in 
sub.s. (l) of S. 146, Criminal P. C.: vide the 
rule in 8 I.C. 892, 6 A.I.R. 1914 L.B. 218 1 and 44 
1.0. 117.° 

Section 561A, Criminal P. C., cannot be 
invoked to override an express provision of 
c law, nor can it be invoked when there is 
another remedy available. If any authority 
be needed for this proposition, it can be 
found in A.I.R. 1984 Bom. 74 7 and A.I.R. 1926 
Mad. 189 tt (at p. 140). In the case before me, 
the action of the Magistrate in withdrawing 
the attachment on 19-4-1940 was in accor¬ 
dance with law, for, by that time, the decision 
in • the case had been given by the Senior 
Sub-Judge Hazara, who was competent to 
decide the case. The reversal of the said 
order of the learned Magistrate would amount 
to overriding an express provision of law. 
Apart from that it must be pointed out that 
d the said order of the Magistrate is not the 
subject-matter of this revision petition. The 
order which is now sought to be revised is 
the one dated 27-8-1941, which was passed 
by the Magistrate when the attachment 
under s. 146, Criminal P. C., did no longer 
subsist. The fa ct that there is another 

57(;i0) 8 IC 892 : MOWN 271, Kalanand Singh 
v. Rameshwar Singh. ** 

6. (’18) 5 AIR 1918 Lah 390 : 44 I C 117 • 19 
261 ' Emperor Abdul Aziz. 

7 * 21 A 1 R 1934 Bo “ 74 : 149 I C 1005 : 35 

Or L J 1028 : 58 Bora 162 : 80 Bom L R 88. In 
*e Lloyds Bank Ltd. 

8. (*26) 18 A I R 1920 Mad 189 : 01 I C 702 2 27 
ft L J 126 : 49 M L J 693, Marudayya Thovar v. 
Shanmughasundara Thevar. 


remedy available to the petitioners is not 
denied. They can sue for possession on pay¬ 
ment of the proper court-fee. Thus, in my 
view, no case has been made out for inter, 
ference by this Court by the exercise of the 
extraordinary jurisdiction in the nature of 
inherent powers defined in S. 561A. I there¬ 
fore dismiss the revision petition. Orders 
pronounced. 

K.S./r.K, Petition dismissed. 
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ML Santo Devi w/o L . Amolak Ram — 

Appellant / 

v. 

L . Lai Chand and others — Respondents . 

Civil Appeal No. 253/67 of 1940, Decided on 
19th September 1941, from order of Dist. Judge, 
Peshawar, D/- 6th July 1940. 

Civil P. C. (1908), S. 47 — Decree fixing 
monthly maintenance — Agreement by decree- 
holder giving up portion of maintenance is not 
novation—Decree can be executed. 

An agreement by the decree-holder to give up a 
portion of her monthly maintenance fixed by a 
decree does not amount to novation so as to pre¬ 
clude her from executing the decree according to 
agreement. [P Ud 9 / t g] 

Sardar Raja Singh and L. Warir Chand — 

for Appellant. /; 

L. Char an jit Lai — for Respondents 6 and 7. ¥ 

Judgment. — Mt. Santo Devi brought a 
suit against her step-sons and the trustees 
in charge of the property of her husband 
which had been endowed by him for her 
maintenance to be fixed. On $- 3-1930 she 
entered into a compromise in those proceed¬ 
ings. She agreed to take Rs. 25 a month 
and some wheat as her maintenance. She 
has been executing the decree and during 
execution proceedings on 19-4-1985 she en¬ 
tered into another compromise by which 
she reduced her monthly maintenance to a 
lump sum of Rs. 18. She gave up Rs.7 and 
the right to get wheat. On 18 - 8-1938 she * 
presented an application for execution in 
which she said that she was entitled to her 
maintenance at Rs. 18 a month and that she 
bad some arrears to recover, which had not 
been paid by her step-sons. She pointed out 
tha. the trustees had separated and her 
step-sons were now only responsible for the 
payment. The step-sons pleaded that the 
compromise dated 19-4-1936 amounted to a 
novation of contract and that the execut¬ 
ing Court had therefore no jurisdiction to 
proceed with the application. Some other 
ctefences were also taken. The following 
issues were therefore framed • * g 
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(1) Is the application within time ? (2) Is Bal- 
krishan, judgment-debtor, minor, and what effect 
has his minority on the proceedings ? (3) Has the 
decree-holder contravened the provisions of the 
compromise, and is therefore not entitled to main¬ 
tenance? (4) Has there been a novation of contract 
between the parties, and if so, what effect has the 
novation of contract on the execution application ? 

The execution Judge held that the decree- 
holder had not contravened any of the pro¬ 
visions of the compromise. He followed 
A. I. R. 1933 Pesh. 53 1 and declared that there 
was novation of contract and the decree was 
therefore satisfied. Consequently, he refused 
to proceed with the application and dismissed 
it as fully satisfied. An appeal was preferred 
by the woman to the District Judge who 
agreed with the original Judge and dismissed 
it. Mt. Santo Devi has come up on further 
appeal to this Court. Learned counsel for the 
respondents has not questioned the decision 
of the original Judge on issue 3. So the only 
point to decide is whether there has been any 
novation of contract. There are two rulings 
of this Court on the point. They are Civil 
Revision No. 113 of 1931 and Civil Appeal No. 
78/40 of 1931. The two cases were disposed 
of by one consolidated judgment which is 
reported in A. I. R. 1933 Pesh. 53. 1 In Civil 
Revision No. 113 of 1931 the decree was for 
payment of money. It was followed later by 
p a compromise which made the decretal 
amount payable by instalments on the.judg- 
ment-debtor’s giving a surety for the pay¬ 
ment of the amount. In Civil Appeal no. 
78/40 of 1931 a compromise was made by the 
parties and the decree-holder agreed to get 
the decretal amount by instalments instead 
of getting it in lump sum. The Bench held 
that in both cases there was a novation of 
contract. 

I may point out at once that the two 
cases referred to in A.I.R. 1933 Pesh. 53 do not 
cover the case before me. In this case the 
amount paid is still to be paid every month. 
So the mode of payment is not changed. ISO 
extraneous matter has been brought into the 
decree as was done in Civil Revision No. 
of 1931 where a surety was introduced in the 
case. What the woman did was that sue 
agreed to give up a portion of her mainten- 
ance. It would be doing violence to anguage 
if it were held that this amounted to a 
novation of contract. Probably, she did it 
in order to make it easier for her step-sons 
to pay the maintenance and the>r' 
ness can be gauged by the fact that th y 
are trying to defeat her rights by takin p 

1. (-33) 20 A.I.R. 1933 Pesh. 53:144 I.C.721, Ram 
Das v. Ali Bahadur. 
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advantage of the kindness shown to them. 

A case in which the question of novation of e 
contract was involved in a way wont up to 
their Lordships of the Privy Council. It is 
reported in A.I.R. 1939 P. c. 80. 2 Their Lord, 
ships have made some general observations 
at p. 86 which I think are very useful and 
should be quoted in oxtenso. Their Lord, 
ships said: 

Such bargains (meaning the arrangement be- 
tween the decree-holders and judgment-debtors) 
may take different forms and it is not possible to 
pre-judge the individual case. If it appears to the 
Court, acting under S. 47 that the true effect ol the 
agreement was to discharge the decree forthwith in 
consideration of certain promises by the debtor, 
then no doubt the Court will not have occasion to 
enforce the agreement in execution proceedings, 
hot will leave the creditor to bring a separate suit 
upon the contract. If, on the other hand, the agree¬ 
ment is intended to govern the liability of the 
debtor under the decree and to have effect upon tho 
time or manner of its enforcement, it is a matter 
to be dealt with under Section 47. 

Ifc is a question whether this pronounce¬ 
ment of their Lordships of the Privy Council 
does not preclude from the category of nova¬ 
tion of contract the agreement to pay the 
decretal amount by instalments. At any rate 
the case before me is fully covered by this 
pronouncement. It falls within the second 
category and I think that the executing Court 
has to execute the decree as it stands. I there- < 
fore accept the appeal, set aside the orders of 
the two Courts below and hold that the execu¬ 
tion can proceed. I return the execution to 
the original Judge for deciding the remain¬ 
ing issues according to law. Mt. panto Devi 
shall have her costs throughout. Pleader’s 
fee Rs. 32. 

G.N./R.K. Ap peal accepted. 

2. (’39) 26 A.I.R. 1939 P.C. 80:1801.C. 378 :66 LA. 
84:14 Luck. 192:I.L.R. (1939) Kar. 136 PC) Oudh 
Commercial Bank Ltd. v. Thakurain Bind Basni 
Kuar. 
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Malik Partap Singh and others — 

Applicants 

v. 

Malik Harkishan Singh and others 

Respondents . 

Application in Misc. Case No. 133 of 1941, 
Decided on 17th September 1941. 

(a) Civil P. C. (1908), O. 41, R- 
for costs deposited by appellant 

the Court as county for costsjurn^^ 
appellant under O. 41, R. s j and not to 
ment of the same to the origma 
the J. C.’s Court. 
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(b) Civil P. C. (1908), O. 45, R. 15—Applica- 
a tion under O. 45, R. 15 lalls under Art. 183 and 
not Art. 181, Limitation Act. 

The transmission order being a sine que non for 
execution proceedings an application under O. 45, 
R. 15, is one for enforcing an order in Council of 
His Majesty and is covered by Art. 183, Limitation 
Act, and therefore tbo residuary Art. 181 cannot 
apply : 8 Cal. 218 (F. B.), Bel. on. [P 

Lala Bam Labhaya — for Applicants. 

L. Dewan Chand and Gordhan Das — 

for Respondent 1 (Malik Harkishan Singh). 

Lala Jaggan Nath — for Respondents (Firms 
Ch. Mehndi Ram Suraj Bhan and Ch. Ram 
Partap <fc Sons). 

Order.—A preliminary decree for posses. 
^ sion by partition of joint family property 
‘ was obtained in India by Malik Partap 
Singh,against Malik Harkishan Singh. Malik 
Har Ifishan Singh went on appeal to their 
Lordships of the Privy Council. Malik Par- 
tap Singh died during the pendency of the 
appeal and the applicants before me were 
substituted in his place. Their Lordships of 
the Privy Council confirmed the decree and 
dismissed the appeal with costs. This order 
was approved of by His Majesty in Council 
on 6-5-1938. The representatives of Malik 
Partap Singh have now made an application 
to this Court on 21-7-1941 for transmission 
of the order in Council to the original Court 
c under o. 45, R. 15, Civil P. C. It is also 
prayed that the sum of Rs. 3870-4-0 lying in 
this Court as security for the costs of Malik 
Partap Singh should be given to them, 
because costs have been granted to them by 
the Privy Council. 

Learned • counsel for Malik Har Kishan 
Singh has raised the following two objec¬ 
tions : (l) It is the original Court who can 
execute the decree and this Court cannot 
therefore pay the money lying with it to the 
applicants. They should get an order of the 
original Judge for its recovery. ( 2 ) The ap- 
plication for transmission of an order in 
d Council is not equivalent to enforcing the 
order in Council as contemplated by Art. 188, 
Limitation Act. The application for trans¬ 
mission of order in Council is therefore an 
application for which no provision is made 
in the Limitation Act and under? Art. 181, 
Limitation Act, the application should have 
been made within three years of the passing 
of the order in Council. It was not made 
within three years and therefore it is time 
barred. 

I agree with the learned counsel for the 
respondent that the money lying in this 
Court should be paid to the petitioners by 
the original Judge when the order in Coun¬ 


cil is transmitted. At least this has been the 
convention of this Court. I direct that the 
money be sent to the Senior Subordinate 
Judge Abbottabad with the direction that it 
should be paid to the petitioners. The en¬ 
forcing of an order in Council begins when 
an application is made for the transmission 
of the order in Council under 0. 45, R. 15, 
Civil P. C. There is no difference of opinion 
on the point that execution of an order in 
Council cannot be taken up by the original 
Judge without such transmission order. Now 
Art. 181 , Limitation Act, runs thus : 

Applications for which no Three When t h o 
period of limitation is pro- [years, right to apply 
vided elsewhere in this sche-1 accrues, 
duie or by section 48 of the 
Code of Civil Procedure, 

1908. 

And Art. 183, Limitation Act, is in the 
following terms : 

To enforce a j ad g- Twelve 


meat, decree or 
order of any Coart 
established by 
Royal Charter in 
the exercise of its 
ordiuary original 
civil jurisdiction, 
or an order of His 
Majesty in Coancil. 


When a present right 
years, j to enforce the judgment, 
decree or order accrues 
to some person capable 
of releasing the right: 

Provided that when 
the judgment, decree or 
order has been revived, 
lor some part of the 
principal money secu¬ 
red thereby, or somo 
interest on such money 
has been paid, or somo 
acknowledgment of the 
right thereto has been 
given in writing signed 
by the person liable to 
pay such principal or 
interest, or his agent, 
to the person entitled 
thereto or hi9 agent, 
the 12 years shall be 
computed from the date 
of such revivor, pay¬ 
ment or aoknowledg. 
mont or the latest of 
such revivors, pay¬ 
ments or acknowledg¬ 
ments, as the case may 
be. 

It is obvious that the transmission order 
being a sine quo non for execution proceed¬ 
ings an application under o. 45, R. 15 , Civil 
P. 0., is one for enforcing an order in Coun- 
cil of His Majesty and is covered by Art. 183, 
Limitation Act, and the residuary artiole 
would not apply. If any authority be needed 
I would refer to 8 Col. 218 . 1 The period 
prescribed by that article is 12 years. The 
application is therefore within time. I co n 
sequently direct that the order in Council 
be tranam.tted to the Court of the Senior 
Sub-Jubge Abbottabad for execution 

M'82) 8 Cal. 218: 10 C.L.R. 425 
Pershad y. Kiahunpersad 1 * B ').Luohmun 
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a ing to law. As legal points were involved I 
direct that the parties shall bear their own 
costs. 

G.N., R.K. Order accordingly . 
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Almond J. C. 

Abdullah Said Mohd . and others — 

Plaintiffs — Petitioners 
v. 

Arbab Taj Mohd . Khan and others — 
Defendants — Respondents . 

Civil Revn. Petn. No. 206 of 1941, Decided on 
19th July 1941, against order of Addl. Judge, 
Peshawar, D/- 10th May 1941. 

Punjab Land Revenue Act (17 of 1887), Ss. 117, 
158 (1)—Revenue Officer deciding to determine 
question of title himself under S. 117 — Civil 
Court's jurisdiction is barred. 

Once the revenue officer decides to determine the 
question of title himself under S. 117, the jurisdic¬ 
tion of the civil Court is precluded by S. 158 (1) 
of the Act : 146 P L R 1902, Foil.; 28 P R 1913; 
(•37) 24 AIR 1937 Lah 315 and (’41) 28 AIR 
1941 Lah 144, Disting. [P 16a,/.nj 

R. S. Pandit Moot Chand — for Petitioners. 

Jj. Mela Pam — for Respondent 1. 

Other respondents in person (except 5 d 6). 
Order. —This is an application for revi¬ 
sion of the order of the Additional Judge, 
Peshawar, dated 10-5-1941 affirming that of 
C the Subordinate Judge, first class, dated 
3 - 1-1941 to the effect that the civil Courts 
had no jurisdiction to entertain the suit 
and that the plaint should be returned for 
presentation in a revenue Court. The brief 
facts of this case are as follows : The Pon¬ 
tiffs Abdulla and two others claimed to be 
the owners of 23k. ll m. of land bearing field 
NOS. 1GG0 and 2383. An application for■parti- 
tion of those numbers was made by Ar. iaj 
Mohd., who also claimed to be an owner 
During the course of those proceedings, the 
revenue officer ordered Abdulla andAhn^ 
lio rtlaintiffs and certain others to file a 
d ‘wore h?m to establish their title. 

The order was apparently made under S. U<, 
Land Revenue Ait. No plaint was. however, 

s-sr 1 1 

a revenue Court has decided to dispose oi 
ZZ 7s Mngaistebta^JheJtoo^JbM 

1. C021 u«pTi7BriwM»»i*“ '• 

Muhammad Mansurjan. 


Abdullah y. Taj Mohd. (Almond J. C.) A. I. R. 

at the time the suit was filed in the civil 
Court another suit was pending before the 6 
revenue Court and, therefore, it was decided 
under the principles of S. 12 , Civil P. C., of 
that time corresponding to S. 10 of the pre¬ 
sent Civil Procedure Code. However, it is 
quite clear that the proposition which is 
now relied upon by both the Courts below 
is definitely stated in that judgment. 

Learned counsel for the petitioner himself 
relies upon the following three rulings : 23 
P.R. 1913/ A.I.R. 1937 Lah.315 3 and 1941 P.L.R. 
41.* All those cases, however, are clearly 
distinguishable. In the first case no question 
of title had been raised before the revenue 
officer during the partition proceedings, in / 
the second case the revenue officer had 
directed the parties to a civil Court, and in 
the third case the revenue officer had dis¬ 
posed of the question of title summarily 
without constituting himself into a revenue 
Court and disposing of the question of title 
after a full trial. It appears to me that the 
law laid down in 14G P.L.R. 1902 1 is correct 
and that to hold otherwise would render the 
provisions of section 117, Land Revenue Act, 
nugatory. Sub-section (l) of that section 
reads as follows: 

When there is a question as to title in any oi 
the property of which partition is sought, the _ 
revenue officer may decline to grant the application 
until the question has been determined by a com¬ 
petent Court or he may himself proceed to deter¬ 
mine the question as though he were such a Court. 

In the present case the revenue officer 
clearly decided to determine the question of 
title himself, but two of the present plaintiffs 
as well as other parties to the partition pro- 
ceedings refused to comply with his order 
to put in a plaint in his Court. If as a result 
of that action they were allowed to bring a 
suit in a civil Court, it would take away the 
option of the revenue officer to determine 
the question himself or to have it deter- 
mined bv a civil Court, and in my opinion as 
the revenue officer had decided to determine 
the question himself, the jurisdiction of the 
civil Court was precluded by the provisions 
of S. 158 (1) of the same Act. I 
of opinion that the decision of the> Courte 
below on' this question of jurisdiction a 
and acao’rdingly dismiss tins apph. 
cation with costs. Pleaders fees Bs. 16. 

L./B.K. AppU^o^n^ 

2. (’13) 28 P.B. 19l?TWLa9677T0PX-B. 1913. 

Anwar v. Allah Yar. . 174 1 . C. 734, 

3. (’37) 24 A.I.R. MM Lah. • y QSSlin Shah. 
Gbulam Mohammad Shah “ g5I c . 2 44:(1941) 



Bhag Chand v. Sujan Singh (Mir Ahmad J.) Peshawar 17 


1942 

A. I. R. (29) 1942 Peshawar 17 

Mir Ahmad J. 

B. Bhag Chand S . Moot Singh — 

Judgment-debtor — Appellant 

v. 

S. Sujan Singh B. Nirmal Singh, 
Decree-holder, and another, Judgment- 
debtor — Respondents . 

Appeal No. 115/33 of 1941, Decided on 30th Oc¬ 
tober 1941, from order of Senior Sub-Judge, Pesha¬ 
war, D/- 31st Murch 1941. 

(a) Civil P. C. (1908), O. 38, R. 5 and O. 34, 
R. 6 —Mortgage suit—Court can order attach¬ 
ment before judgment even though no personal 
decree has been passed. 

5 The words "any decree that may be passed” in 
O. 38, R. 5 (1) are wide enough to cover a possible 
decree and in a mortgage 6uit the Court has juris¬ 
diction to order an attachment before judgment 
under the last clause of O. 38, R. 5 although a per¬ 
sonal decree has not been passed under 0. 34, R. 6: 
(’19) 6 A.I.R. 1919 Cal. 258; (’31) 18 A.I.R. 1931 
Bom. 329; (’36) 23 A.I.R. 1936 All. 408; (’25) 12 
A.I.R. 1925 Pat. 291 and (’29) 16 A.I.R. 1929 Lab. 
402, Bel. on. [P 17 g,h) 

(b) Civil P. C. (1908), O. 38, R. 5 — Attach¬ 
ment without first calling upon judgment- 
debtor to iurnish security is illegal. 

Under 0. 38, R. 5 the Court cannot order attach¬ 
ment before judgment without first calling upon the 
judgment-debtor to furnish security. [P 18a] 

Sheikh Allah Bakhsh Khan — for Appellant. 

C A. R . Nishtar and S. Kartar Singh — 

for Respondent 1. 

JUDGMENT. — Lnla Bhag Chand mortgaged 
property to S. Sujan Singh. S. Teja Singh was a surety 
for the payment of rent. S. Sujan Singh brought a 
suit against L. Bhag Chand and S. Teja Singh for 
the mortgage money. A preliminary decree was 
passed under 0.34.R.4, Civil P. C., on 14-12-1937. 
Before tho mortgaged property could he sold, an ap¬ 
plication was given by S. Sujan Singh to the Court 
on 18-6-1940. It was pointed out in this petition 
that the mortgaged property was not enough to 
fetch the amount decreed, that Rs. 6000 belonging 
to the judgmont-debtor were lying with one Ganga 
Ram and that it was likely that tho judgment- 
debtor may take away that money. It was reques¬ 
ted that attachment before judgment should bo 
granted for that amount. On 25-6-1940 the trial 
d Judge ordered attachment before judgment os pray¬ 
ed for. A notice was also sent to the judgment- 
debtor. The judgment-debtor objected to tho 
attachment. His objection was dismissed. Ho has 
come up on appeal to this Court. Thero are two 
points to decide in this appeal. Firstly, whether an 
attachment before judgment can bo made under 
O. 38, R. 5, Civil P. C., before a personal decree 
under 0. 34, R. 6, Civil P. C., has been passed 
against a mortgagor; and secondly, whether tho 
Judge was right in ordering tho attachment with¬ 
out first calling upon the judgment-debtor to 
furnish security. It would bo better to review the 
threo provisions of O. 34, Civil P. O., which lay 
down tho procedure for recovering mortgage money. 
Ri the first place a decree is passed under O. 34, 
"• 4, Civil P. C., calling upon the mortgagor to 
pay the mortgage amount, interest and other ex¬ 
penses within a speoified period. It is directed that 
1942 W/8 


if the money is not paid within that period the 
decree-holder may apply to the Court for a final 
decree for sale. It is also laid down that in case the 
price fetched was not enough to pay the amount 
due the decree-holder may ask the Court for a 
decree to be passed against the person of the mort¬ 
gagor. Uudcr O. 34, R. 5, Civil P. C., a final decree 
for sale is passed if the money is not deposited 
within the period prescribed by the Court. In the 
event of the sale money being insufficient to pay ofi 
the decretal amount, tlie Court can pass a decree 
under O. 34, R. 6, Civil P. C., against the person 
of the judgment-debtor and in pursuance of that 
decree his other property can be proceeded against. 
Now it is argued before inc that tho decree under 
O. 34, R. 6, Civil P. C., may or may not he passed, 
because the passing of a decree under that provi¬ 
sion of law is conditional on the Court finding that 
the sale money of the property is not enough to 
meet the liability. It is urged that in the circum- / 
stances no attachment before judgment can be 
ordered for the satisfaction of a decree which has 
not and may not come into existence. On the other 
hand, it is contended that 0. 38, R. 5, Civil P. C., 
is very wide and therefore an attachment before 
judgment can be directed in anticipation of the 
passing of the decree. Order 38, R. 5, Civil P. C., 
may be usefully reproduced. It is in the following 
terms : 

"(1) Where, at any stage of a suit, tho Court is 
satisfied, by affidavit or otherwise, that tho defen¬ 
dant, with the intent to obstruct or delay the exe¬ 
cution of any decree that may be passed against 
him, 

(a) is about to dispose of the whole or any part 
of his property, or 

(b) is about to remove the whole or any part of g 
his property from the local limits of tho jurisdic¬ 
tion of tho Court, 

the Court may direct the defendant, within a time 
to be fixed by it, either to furnish security, in such 
sum as may be specified in the order, to produce 
and place at the disposal of tho Court, when re¬ 
quired, the said property or the value of tho same, 
or such portion thereof os may be sufficient to 
satisfy the decree, or to appear and show cause why 
he should not furnish security. 

(2) The plaintiff shall, unless the Court other¬ 
wise directs, specify tho property required to be at¬ 
tached anil the estimated value thereof. 

(3) The Court may also in the order direct tho 
conditional attachment of the whole or any portion 
of tho property so specified." 

I am of tho opinion that the words underlined . 
(hero italicised) by me above arc wido enough to cover ^ 
a possible decree and that in a mortgage suit the 
Court has the jurisdiction to order an attachment 
before judgment under the last clause of 0.38,R.5, 
Civil P. C., although a personal deoreo has not been 
passed under O. 34, R. 6, Civil P. C. I am fortified 
in this opinion by the view of several High Courts 
in Iudia ; vide A.I.R. 1919 Cal. 258,1 A. I. R. 1931 
Bom. 329,2 A. I. R. 1936 All. 408,3 A. I. R. 1925 

1. (’19) 6 A. I. R. 1919 Cal. 258 : 50 I. C. 924 : 46 

Cal. 245, Jogomaya Dassi v. Baidyanath Para- 

manick. 

2. (*31) 18 A. I. R. 1931 Bom. 329 : 135 I. 0. 428: 

83 Bom. L. R. 514, Shridhar Ramaohandra v, 

Lalahman Vinayak. 

3. (’86) 23 A. I. R. 1936 All. 408 : 163 I. 0. 286 : 

1986 A. L. J. 814 : 58 All, 884, Sham Lai v* 

Bahai Rai. 


18 Peshawar Abdul Qaiyum v. Mohd. 

Pat. 291,4 ana A. I. R. 1929 Lah. 402.6 I con=e- 
a quently nuunta.n the order of the trial Court on 
this point. Turning to the second question I think 
the tiial Judge bos gone entirely wrong in ordering 
the attachment only and not proceeding under 
cl. 1 oi O. 38, R. o, Civil P. C. The Judge was not 
conscious of the provision of law under which he 
was being moved. He mixed up ordinary attach¬ 
ment with the steps to be taken under 0.38 R. 5 
Civil P. C. If he had only read 0. 38, R. 5,’ Civil 
P. C., he would have found that he had to call 
upon the judgment-debtor to furnish security first. 

I am therefore compelled to accept the appeal and 
set aside the order of the original Judge on this 
point. I remand the case to that Judge with the 
direction that he should proceed to decide the ap¬ 
plication dated 18-6-1940-according to the direc¬ 
tions laid down in 0. 38, R. 5, cl. 1, Civil P.C. The 
decree-holder shall have to make out a case under 
b 0. 38, R. 5, Civil P. C. He should be allowed to 
produce evidence and the judgment-debtor should 
also be given an opportunity to adduce proof in re¬ 
buttal. The attachment which has been effected by 
the trial Judge should continue ns a conditional at¬ 
tachment under the last clause of 0. 38, R. 5, Civil 
P. C. As both parties have partially succeeded I 
direct that they shall bear their own costs in this 
Court. 

G.N./R.K. Order accordingly, 

4. (’23) 12 A. I. R. 1925 Pat. 291 : 85 I. C. 94 : 3 
Pat. 9G6 : 6 P. L. T. 823, Jotirmoyee Devi v. 
Raghunath Pat link. 

5. (’29) 1C A. I. R. 1929 Lah. 402 : 118 I. C. 44G, 
Muhammad Din v. Devi Dass. 

C P. C. _ 

(a) (’40) Chitaley, 0. 38 R. 5, N. 3 Pt. 1. 

(’41) Mulla, Page 1121 Pts. (c) and (d). 

(b) (’40) Chitaley, O. 38 R. 5, N. 2 Pt. 9. 

(*41) Mulla, Page 1120 Pts. (k) and (m). 
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Almond J. C. and Mir Ahmad J. 

Abchd Qaiyum Samundar Khan — 

• Plaintiff — Appellant 

v. 

Mohd. Haroon Mohd . Hayat Khan and 
others — Bespondents. 

Appeal No. 10/8 of 1941, Decided on 1st Novem¬ 
ber 1941, from order and decree of Dist. Judge, 
Peshawar, D/- 2nd October 1940. 

(a) Punjab Pre-emption Act (1 of 1913), S. 3 
(1) and (2) — Water rights sold independently 
of land to which they originally belonged— 
Water rights are not agricultural land within 
S. 3 (1)—But they constitute village immovable 
property within S. 3 (2). 

A right to water can be land only if it is enjoyed 
by the owner or occupier of land ns such, that is to 
say as an owner or occupier of some land. Where 
the water rights have been so d independently of 
the laud to which they originally bdonged the land 
having been taken away by the Government the 
water rights cannot be said to be ‘‘land within the 
meaning of S. 2 (3), Punjab Land Ahe“rtioii Art. 
and their sale is not a sale of agricultural land 
within the meaning of S.3 (1), Punjab Pre-emption 
Act. Dut “water rights’’ are immovable property 
for they are rights to water which is attached to 
the earth and therefore they are village immovable 


Haroon (Mir Ahmad J,) fli j R# 

property as defined in S. 3 (2) Puninb Pm 

Act: 11 P. R. 1898, Rcl. on. ' [P lOb'c] e 

(b) Punjab Pre-emption Act (1 ot 1913), 

m ( • — Pa l 11 " other sub-division of estate 
— Meaning — Land to which water rights were 

J ed S °K ld ~H Pre ''h- P K°, n in reSpec ' 01 water 
rights — Kandi in which land sold was situate 

cannot be taken as unit for comparing rights of 

pre-emptor and vendee—Water rights must be 

regarded as independent oi land to which they 

belonged. J 

The patti or other sub-division of the estate con¬ 
templated by S. 15 (c) secondly, connotes the exis¬ 
tence of a homogenous group of persons cultivating 
a block of land. When the land to which the water 
rights were attached has been sold, the existence of 
a Kandi in relation to mere water rights is a mere 
fiction and therefore the Kandi in which the land 
to which the water rights were attached was situate 4 
cannot be taken as a unit for comparing the rights 1 
of the pre-emptor and the vendee in a claim for pre¬ 
emption in respect of the water rights. The water 
rights in such a case must be regarded as indepen¬ 
dent of the land to which they belonged. Conse¬ 
quently the plaintiff cannot be said to have a 
superior right merely because ho was the owner in 
the Kandi and the vendee was not: (’37) 24 A. I. R. 
1937 Lah. 32 and (’37) 24 A. I. R. 1937 Lah. 703, 
Approved. [P 19 d t e,f) 

(c) Punjab Pre-emption Act (1 of 1913), 

S. 15 (c) — Water rights — Revenue paid— 
Rights are estate within S. 15 (c). 

Where land revenue is paid for the water rights 
the right to use water must be regarded as an 
estate withiu the meaning of S. 15 (c): (’33) 20 
A. I. R. 1933 Pesh. 33, Rcl. on. (P 19/j 

Abdul Rab Nishtar — for Appellant. 

Saadudin Khan and Q. Moalidullah Khan — 

for Respondents 2 and 3. 

Respondent 1 in person . 

MIR AHMAD J.—Some land was acquired bytho 
Government in Abdara village. Tho Government 
did not acquire the water rights. The water rights 
therefore remained with the owners while tho land 
was taken over by the Government. Mohd. Haroon 
has sold his share in those water rights to Aman- 
ullah and Mohd. Vaqub of the village. Abdul 
Qayum has brought this pre-emption suit. He im¬ 
pleaded the vendor, vendees and Zarin Khan a 
mortgagee of the water rights. The Patwari's state¬ 
ment was very short and may be reproduced below: 

“The water right in suit is in Abdara. The Gov¬ 
ernment has acquired most of tho land in Abdara. 
There are six Kandis in Abdara Pnyan-Bolandzai, h 
Mirwas Khel, Mughal Khel, Khurazai, Sarazai.and 
Safdarzai. In Abdara Bala there are four Kandis , 
Shahbanzai, Qasimzai, Akozai and Bazidkhel. Ipe 
water right in suit is in Kandi Mirwas and plaintm 
also has a water right in that Kandi. The vendees 
have no right in water in this Kandi. Plaintiff was 
an owner in this Kandi and had also a right in 
water but Government acquired his land. 

The trial Judge held that water rights; were.land 
and therefore preemptible. Ho!»«!»*“* that the 
plaintiff was an owner in the Kandi while th’ 

“ ZiZszre** fe 

srt & “el™ ffiSSas ;aa 

bring a suit for possession by pre-emption of tho 
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water rights sold. He was of opinion that he should 
° also have land along with water rights in order 
I hat he should he competent to do so. The Judge 
therefore accepted the appeal and dismissed the 
plaintiff’s suit. The plaintiff has conic up on fur- 
(her appeal to this Court. As important and inter¬ 
esting questions of law were involved, the case was 
referred to a Bench. The first question to decide is 
whether “water rights" are agricultural land or vil¬ 
lage immovable property for the purpose-; of the 
Pre-emption Act. Section 3 (1), Pre-emption Act, 
lays down that “agricultural land" means land as 
defined in the Punjab Land Alienation Act. The 
definition of land is given in S. 2, cl. (3), Punjab 
Land Alienation Act, and is as follows : 

“(3) The expression “land" means land which is 
not occupied as the site of any building in a town 
or village and is occupied or left for agricultural 
5 purposes or for purposes subservient to agriculture 
or for pasture, and includes : (a) the sites of build¬ 
ings and other structures ou such land ; (b) a share 
in the profits of an estate or bolding ; (c) any dues 
or any fixed percentage of the land revenue payable 
by an inferior land-owner to a superior landowner ; 
(d) a right to receive rent ; (e) a right to water en¬ 
joyed by the owner or occupier of land as such, and 
(f) any right of occupancy." 

The underlines (here in italics) are ours. It is 
obvious that a right to water can be land only if it is 
enjoyed by the owner or occupier of land os such, that 
is to’say as an owner or occupier of some land. In this 
case the water rights have been sold independently of 
the land to which they originally belonged. The land 
has been taken away by the Government. We are 
therefore of opinion that this definition does not cover 
the water rights in dispute and their sale is not a sale 
C of “agricultural land." Village immovable property 
is defined in S. 3 (2), Punjab Pre-emption Act, as 
'‘immovable property yvithin the limits of a village 
other than the agriculural land." There is no doubt 
that "water rights" are immovable property for 
they are rights to water which is attached to the 
earth. We arc fortified in this opinion by a ruling of 
tho Punjab Chief Court reported in 11 P. It. 1898. 1 2 3 
Water rights in dispute are consequently village 
immovable property. Counsel on both sides agree 
that it is so and the opinion of tho appellate Judge 
is obviously untenable. 

Now it is not denied before us that if the com¬ 
parison of tho rights of the parties wero with regard 
to the Kandi only tho pre-emptor must succeed. 
Counsel for tho vendees admits that his clients do 
not possoss auy water rights in the so-called Kandi 
in which the water rights in dispute nro recorded 
d to exist. He, however, contends that the existence 
of a Kandi in relation to mere water rights is a 
fiction. Ho quotes A.I.R. 1937 Lab. 323 Qn d A.I.R. 
1937 Lah. 7033 and argues that the patti or other 
6ub-division of tho estate contemplated by S. 15 (c) 
secondly of the Pre-emption Act connotes the exis¬ 
tence of a homogenous group of persons cultivating 
a block of land. Ho points out that tho lapd to 
which the water rights were attaohed is gone and 
that the water is now being utilised by tho owners 
to cultivate the land left with them in the other 
Kandis of the village. He emphasises the fact that 
6ome may havo land in one Kandi and others in 

1. ('98) 11 P. R. 1898, Alam Sher v. Ram Chand. 

2. ('87) 24 A.I.R. 1937 Lah. 32 : 169 I. C. 830 : 

39 P. L. R, 171, Bain P&rtab v. Kishen Singh. 

3. (*87) 24 A.I.R. 1937 Lah. 703 : 173 I. C. 539 : 

89 P. L. R, 836, Painda Khan v. K&hansingh. 


another. Counsel, opposite, has not been able to meet 
this contention. We are of opinion that Kauui 
cannot be taken as a unit for comparing the rights 
of the pre-emptor and the vendees in this case. \\e 
entirely concur with the Judges of the Lahore High 
Court in their conception of a “Patti or other sub¬ 
division" of an estate. We agree with counsel for 
the vendees that the water rights are now indepen¬ 
dent of the land to which they belonged. They are 
undoubtedly now being used for lands in other 
Kandis where the owners of the village still possess 
land. If it were not so, they would have no market 
value. We consequently think that it is only a 
fiction of the Revenue Department that they still 
continue to keep up the name of the old Kandi in 
which the land sold to Government was originally 
situated and to record that the owners of the land 
in the old Kandi were owners of water rights in 
that Kandi. The opinion of the trial Judge there¬ 
fore that the plaintiff had a superior right of pro* / 
emption because he was the owner in the Kandi 
and the vendees were not, is also wrong. 

We have now to see whether the plaintiff and 
the vendees are owners in the estate as required by 
S. 15 (c), Punjab Pre-emption Act. Admittedly land 
revenue is being paid for the water rights and 
therefore the right to use water is an estate : vide 
A.I.R. 1933 Pesh. 33.* It is alleged by the vendees 
that they are owners in the whole estate of Abdara 
while the pre-emptor insists that they are not. As 
there is no evidence of tho record to show as to 
how the parties stand with regard to the estato we 
accept the appeal, set aside the order of the Court 
below and remand the case under O. 41, R. 25, 

C. P. C.,to the Sub-Judge, IVtli Class for recording 
evidence on tbe point. The parties shall appear 
before the Sub.Judge, IVtli Class on 15th November g 
1941. The Sub-Judge shall take down evidence and 
record his finding, and then seud the case to this 
Court. 

G.N./R.K. Appeal accepted . 

4. (*33) 20 A.I.R. 1933 Pesh. 33 : 141 I. C. 643, 
Fakir Mohammad v. Kala Khan. 
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Mir Ahmad J. C. 

Aft. Bibi Ahmad-un-Nisa Begum — 

Plaintiff — Petitioner 

v. 

Ali Akbar Shah—Original Defendant 
and another , Pro forma Defendant — ^ 
Bespondents. 

Civil Revn. Pctn. No. 282 of 1941, Decided on 
24th September 1941, from order of District Judgo, 
Hazara Division at Abbottabad, D/- 29th July 1941. 

(a) Mahomedan law — Marriage—Validity_ 

Regular procedure for obtaining consent of girl 
must be proved. 

XJndor the Mahomedan law tho regular proceduro 
for obtaining the consent of tho girl (as laid down in 
(’40)27 A.I.R. 1940 Pesh. 2) must be proved. In the 
absence of the proof that the proceduro was gono 
through, no valid marriage can bo taken to havo 
been established. There should bo tho evidonce to 
show that tho girl agreod eithor expressly or by 
implication. Tho padar vakil is a very 
witness in tbe mattor of proof of consent 
A.I.R. 1940 Pesh. 2, Foil. 


important 
: (’40) 27 
[P 20c, (fl 


. 20 Peshawar Ahmad-un-Nisa Begum v. 

a - the girl . brin P, a SDi ‘ declaration of 

^ ® se “ definitely asserting that 

she had not consented to the marriage and it was 
against her wishes and in support of the allegations 
produces witnesses, the onus shifts to the defendant 
to prove that the nikhah was properly performed. 

[P 20 d] 

(b) Mahomedan law—Marriage — Validity- 
Consummation does not validate invalid mar¬ 
riage. 

Under the Mahomedan Jaw, even if there be con¬ 
summation, it does not validate an invalid mar¬ 
riage : 63 Cal. 415 and (’35) 22 A.I.R. 1935 Lab. 
23, Bel . on. [P 20c] 

(c) Mahomedan law—Marriage—Consumma¬ 
tion—Rupture of hymen is not conclusive. 

Since the hymen can be torn by the passing of 
blood clots, the fact that the hymen was found torn 
o does not conclusively prove that it was torn in the 
act and the marriage was consummated. [P 20<z] 
Bam Lubliaya — for Petitioner. 

Sheikh Mohd. Shafi — for Respondent 1. 
Bespondcnt 2 in person. 

ORDER.—This suit has been filed by Mt. Bibi 
Ahmud-un-Nissa Begum. She asked for a declara¬ 
tion that she was not the wife of Ali Akbar Shah, 
and in the alternative she asked that even if it be 
proved that her nikah was performed while shewas 
a minor it should be declared that she had exer¬ 
cised her option of puberty and had repudiated the 
marriage. Several questions arose, but at present 
I am not concerned with all of them. I may lake it 
that the following concurrent findings of the two 
Courts below are correct : (1) That the girl was 
over 15 and had, therefore, attained puberty when 
c her alleged nikah was performed. (2) That the 
alleged nikah was performed on 15th April 1940. 
(3) That she was in the house of the husband for 
24 hours sometime after the so-called nikah was 
performed. 

The trial Judge dismissed the suit. He held that 
the nikah had been properly performed and the girl 
was of age then. The appellate Judge maintained 
that order, but stressed the point that there was 
consummation after the nikah and that the consent 
was, therefore, proved. Mt. Bibi Abmad-un-Nissa 
Begum has come up on revision to this Court. It 
appears that my judgment reported in A.I.R. 1940 
Pesh. 2 1 has not been brought to the notice of the 
Courts below. I have laid down in that judgment 
that there is a regular procedure for obtaining the 
consent of the girl, and that in the absence of the 
proof that the procedure was gone througb.no valid 
, marriage can be taken to have been established. 
a Now the essential point is that there should be the 
evidence to show that the girl agreed either ex¬ 
pressly or by implication. The girl has brought this 
suit in which she has definitely asserted that she 
had not consented to the marriage and it was 
against her wishes. In support of this allegation she 
has produced witnesses, who are related to her and 
who say that although a nominal nikah was gone 
through, she definitely stated to them that she had 
not agreed to the marriage : vide the statements of 
Nur Hussain Shah, Abdur Rehman Shah and Mir 
Abdullah Shah. In my opinion, in the circum¬ 
stances, the onus shifted to the defendant tc. prove 
that the nikah was properly performed. The Mullah 
who read the service says that Zaman Shah acted 
as padar vakil and Habibullah Shah and Hazrat 

1. (’40) 27 A.I.R. 1940 Pesh. 2 : 188 I. C. 308, M. 
Ghulam Kubra Bibi v. Mohammad Shafi. 


Ali Akbar Shah (Mu Ahmad J.C.)k. I. fi, 

Shtih as witnesses. I have given in detail in my 

The M° n n , re J, erre<1 ,0 . nbovc - ns »° "’hat is done 7 « 
The Mullah does not know whether the woman has 

given her consent or not, and he acts on the state. 

Zee T P £ dar ? ‘ *!“* be has been authorized to 
agree. The padar vakil is, therefore, a very im- 

portunt witness in the ease. I find that Zaman 

ini h cf 7 0t Z" P roduc * d nt aU. Again, Habi- 
&bal .‘ tbe ™ tncss , has not produced. 
na 2 rat fcbah, the close relation of the husband ha 3 

appeared. He says that the girl agreed, but curiously 
he has not said a word as to how the girl consented 
to the marriage. He did not even say that the girl 
was questioned. 

It is clear, therefore, that a valid marriage li e 1 ? 
not been established by the husband in this case. 
This being so, there is authority for the view that 
even if there be consummation, it does not validate 
an invalid marriage ( vide 164 I. C. 9572 and A.I.R. 
1935 Lah. 23 3 ). I agree with this view. The sugges- / 
tion, therefore, that the woman had for one day 
and night stayed with her alleged husband loses all 
its importance. It is again doubtful whether she 
went of her own accord. The story given by the 
plaintiff’s side is that the girl had gone to a shrine 
and had been forcibly abducted from there by Ali 
Akbar Shah. Ali Akbar Shah does not deny that 
the girl had gone to the shrine. He alleged that she 
sent a word to him to take her to his house and 
that she lived for twenty-four hours with him. He 
states that a jirga was brought to him the next 
evening and he allowed the girl to be taken away. 
The explanation of Ali Akbar Shah is very curious. 

If the girl had voluntarily gone over to the husband, 
where was the necessity of sending her back. Ac¬ 
cording to the alleged husband she was his regularly 
wedded wife. The learned appellate Judge was very 
much impressed by the fact that the Lady Doctor * 
found her hymen torn, but he did not notice that 
the Lady Doctor had said that it might have been 
torn by the passing of blood clots. (I find that 
Taylor confirms this view in Vol. 2 of his Medical 
Jurisprudence, page 29.) It is, therefore, not con¬ 
clusively proved that her hymen was torn in the 
act. The two Courts below have committed a 
material irregularity in ignoring the fact that the 
consent of the girl was an important factor and 
that Ali Akbar Shah had failed to establish to the 
satisfaction of the Courts that the consent had been 
obtained. They did not notice that consummation 
had no value if there was an invalid marriage ab 
initio. They have committed a mistake in believing 
the solitary witness Hazrat Shah, who is related to 
the husband. They have emphasized the point that 
the girl had not gone into the witness box, but they 
have overlooked the fact that the girl could have * 
been produced by Ali Akbar Shah, and that he did 
not do so. I, therefore, accept the petition, set 
aside the orders of the two Courts below and grant 
the plaintiff a declaration that she is not the 
wife of Ali Akbar Shah. She shall get her costs 

throughout. , 

G.N./R.K. Petition accepted. 

2. (’36) G3 Cal. 415 : 164 I. C. 057 : 37 Cr. L. J. 
1072, Joga Bibi v. Mesel Khan. 

3 . (’35) 22 A.I.R. 1935 Lah. 23 : 167 I. C. 7/U, 
Mt. Ruro v. Bagh Singh. 
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jggg Ghclam Sabib v. EMPEBOg (Almond J. C.) 

A. I. R. (29) 1942 Peshawar 21 (1) 

Mir Ahmad J. C. and Soopi J. 

Sultan AIohd.Khan — Plaintiff — 

Appellant 


Peshawar 21 


Judge, 

(Shariat) 
— Plaintiff 


V. 

Risaldar Abdul Karim Elian and others 
— Defendants — Respondents. 

Appeal No. 20/2 of 1941, Decided on 26th Sep¬ 
tember 1941, against order of Additional 
Peshawar, D/- 4th November 1940. 

N. W. F. P. Muslim Personal Law 
Application Act (6 of 1935), S. 27 
having right to sue in 1931 under rule of cus¬ 
tom — Suit filed in 1939 — Mahomedan law 
applies and not custom. 

If the person whose estate is in dispute had died 
before 1935 when custom was in force and the suit 
for inheritance of his property has been filed after 
1935 when shariat came to be the law of inheri¬ 
tance, Mahomedan law applies and not custom : 
(’40) 27 A. I. R. 1940 Pesh. 52, Foil. [P 21/] 

R. S. Pandit Mool Chand — for Appellant. 

Sh. Hohd. Shafi and Abdul Latif Khan — for 
Respondent 1. 

MIR AHMAD J. C_One Ghulam Haidar died 

without issue. He had a mother Mt. Qamar Sultan. 
The property of Ghulam Haidar was mutated in 
the name of Qamar Sultan according to custom. 
Mt. Qamar Sultan remarried in 1931. The property 
was mutated in tho names of Abdul Karim and 
Abdul Jabbar, the real uncles of Ghulam Haidar 
because they were her reversioners. Abdul Jabbar 
died and his share devolved on Abdul Karim his 
own brother. On 4th May 1939 Sultan Mobd. Khan 
a consanguine brother of the father of Ghulam 
Haidar brought this suit for possession of one-fifth 
of the estate left by Ghulam Haidar. He alleged 
that by custom the whole blood and half blood in¬ 
herited equally in the family and that Ghulam 
Haidar’s father having five brothers, ho as one of 
them was entitled to get one-fifth share. Tho suit 
was resisted by Abdul Karim. The trial Judgo came 
to the conclusion that according to custom tho 
whole blood and half blood inherited equally in tho 
family and tho plaintifi was therefore entitled to 
the relief claimed. Ho consequently granted a 
decree. Abdul Karim appealed to the District Court 
at Peshawar. The'appellate Judge referred to the 
judgment of this Court reported in 1940 Pesh. L.J. 
561 an( i held on the strength of that authority that 
Mahomedan law applied to the case. He pointed out 
that according to Mahomedan law a step-uncle had 
no right to inherit when a real undo was alive. Ho 
therefore accepted the appeal and dismissed the suit. 

The plaintifi bos como up on further appeal to 
this Court. Tho learned counsel pointed out that 
custom was in force in 1931 when Qamar Sultan 
remarried and that his client could easily file a suit 
then to claim his customary sharo in the estate of 
Ghulam Haidar as half brother of his father. He 
argued that it was therefore his vested right to get 
the case decided according to customary law and 
he had the privilege of exercising that right now 
although tho Muslim Personal Law Amendment Act 
has come into force in the meantime and Shariat 
has become the deciding factor. 

1- (’40) 27 A. I. R. 1940 Pesh. 52 : 192 I. C. 848 : 
1940 Pesh. L. J. 58, Faal Haq Dilzada v. Dawar 
Shah. 


The argument is obviously fallacious and does 
not impress us. No doubt the plaintiff had in 1931 0 
a right to bring a suit in the law Courts to contest 
the mutation effected in favour of Abdul Karim 
and Abdul Jabbar. That right he had under S. 9, 
Civil P. C., just as any other person has the right 
to file a civil suit. He still has the right to file a 
civil suit under that section to get his claim decided. 
But how does it follow that as custom would have 
been the rule of decision in 1931 it would neces¬ 
sarily be the rule of decision in 1939, although the 
law of inheritance has changed in the meantime; 
what to say of the claim that the plaintiff has a 
vested right to get his suit decided according to 
custom. We are of opinion that the contention that 
custom should now be applied because the plaintiff 
had a right to sue in 1931 and the suit would have 
been governed by custom, if brought then, is practi¬ 
cally raising the same point which has been decided 
in 1940 Pesh. L. J. 56 1 but in a naive manner. In J 
fact no new point is involved. It is the same ques¬ 
tion as to whether Mahomedan law would apply or 
custom, if the person whose estate is in dispute had 
died before 1935 when custom was in force and tho 
suit for inheritance of his property has been filed 
after 1935 when Shariat came to be the law of in¬ 
heritance. Following 1940 Pesh. L. J. 561, we hold 
that Mahomedan law is applicable to this case and as 
the plaintiff bos no right under that law to inherit 
the property of Ghulam Haidar, his suit has been 
rightly dismissed. We dismiss tho appeal with costs. 

K.S./R.K. Appeal di&nissed. 


A. I. R. (29) 1942 Peshawar 21 (2) 

Almond J. C. 

Ghulam Sabir Amir Khan — Appellant 

v. 

Emperor. 

Criminal Appeal No. 276 of 1941, Decided on 
11th October 1941, from order of City Magistrate 
M., Peshawar, Dated/- 16th August 


D. 


and A. 

1941. 

Penal Code (1860), Ss. 307 and 324 —Accused 
causing simple injury with knife—Offence held 
one under S. 324 and not under S. 307. 

The only act which oould fall within the pur¬ 
view of S. 307 is an act which by itself must bo 
ordinarily capablo of causing death in tho natural 
and ordinary course of events and accused’s cri¬ 
minal liability must bo limited to tho act which ho 
in fact did, and cannot bo extended so os to em- 
brnco the consequences of another act whioh ho 
might have done but did not do. [P 22d, «] 

Accused stabbed tho complainant with a knife 
and caused two injuries one in the back }" x £** x 
8 ’* deep and another on tho back of the thigh 1 £'* x 
i n x J” deep. Both tho injuries were simple in 
nature: * 

Held that tho offence was under S. 324 and not 
under S.307 :21 1.O. 881 (Bora.) and (*81)18 A.IJR, 
1931 Lnh. 63, Rcl. on. [P 22«] 

Sh. Allah Bakhsh — for Appellant. 

Advocate-General — for tho Crown. 

L. Gur Lai — for Petitioner. 

tllis - caso Ghulam Sabir aged 
15/16 has been convicted of an offence under S. 807. 
Penal Code, and has been sentenced to five years* 
regorous imprisonment. He appeals against his oou- 

ni C io n o a io d ^ SeD . U K Ce, .« 1 3 „aHeged against him that 
on 12-7-1941 at about 2-80 P. M. he first o! all went 
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to the bouse of Din Mohd. and attempted to strike 
the latter’s wife with a knife but failed to hit her. 
He then picked up a lamp-stand from the house 
and went to the shop of Din Mohd., where the latter 
had laid down to rest. He first of all struck the 
complainant with the lamp-stand and then stabb¬ 
ed him twice with the knife. The doctor’s evidence 
shows that the complainaut had the following in¬ 
juries : (1) A stab would $” x and j” deep on 
the left back in the middle. (2) A contusion mark 
23” x on the right chest at its lower part. (3) A 
stab wound 1J” x j” J” deep on the back of the 
left thigh in its middle. All these injuries were 
simple in nature. The fact that the appellant in¬ 
flicted the incised injuries at any rate has not bom 
disputed before me by learned counsel for the appel¬ 
lant, but the points which he has taken are that 
the appellant acted in the right of private defence 
and under grave and sudden provocation and that 
b in any event the offence falls under S. 324 and not 
under S. 307, Penal Code. 

The version given by the appellant was that he 
was passing by the shop of the complainant when 
the complainant called him and suggested that 
he should submit to sodomy. Abuse followed where¬ 
upon complainant caught him by the testicles which 
he squeezed. The appellant then hit him with his 
fists, threw him down and ran away. He produced 
some evidence in his defence in support of these 
allegations. In my opinion, there can be no sub¬ 
stance in these allegations made by the accused. It 
is quite improbable that the complainant should 
have suggested that he should commit sodomy in 
the middle of the bazar and moreover there is an 
independent witness, a foot constable who was on 
duty who saw the offence committed and does not 
mention these facts. I ain therefore of opinion that 
c the version put forward by the accused cannot be 
accepted. It appears that there had been ill-feelings 
between the complainant and the accused before for 
the reason that the complainant thought that the ac¬ 
cused was hankering after his daughters. As regards 
the section under which the offence falls, I have con¬ 
sulted two reported cases on offences of this nature. 
The first is a Bombay case which was decided by a 
Bench, 21 I.C. 891. 1 2 ' In that case the accused had 
struck the complainant with an axe on the neck 
causing a simple injury and the High Court held 
that the offence was one under S. 324 and not 
under S. 307, Penal Code. Their Lordships re- 
marked as follows : 

“Section 307 provides in terms for the punish¬ 
ment of a person who does any act witli such in¬ 
tention or knowledge and under such circumstances 
that if he by that act caused death, he would be 
d guilty of murder. It seems clear on these 

still clearer from the illustrations appended to he 
section that the only act which " h \ n , 

the purview of the section is an act which by »Uelf 
must be ordinarily capable of causing death in he 

sonars arasc 

capable of causing death in the natural andwj- 
nary course of events. On the contrary 'ves°uld 
say that whether a blow with a hatchets <>r is not 
capable of causing such a result must depend upo.i 

1. C13) 15 Bom.L.R. 991 : 21 I.C. 831 : 14 Cr.L.J. 
G41, Martu Vithoba v. Emperor. 

2. (’67) 4 B. H. C. B. (Cr. C.) 17. 


v. Zewar Nisa j R 

the particular nature of the blow inflicted. It seems 
to us therefore that this is a case where the accused’s ® 
criminal liability must be limited to the act which 
he in fact did, and cannot he extended so as to em- 
brace the consequences of another act which lie 
might have done but did not do.” 

This view was followed in a judgment of the 
Lahore High Court, 130 I.C. 649.3 In that case the 
injury was one caused on the neck of the complainant 
with a knife. It was similarly held that the offence 
was one under S. 324, and not under S. 307, Penal 
Code. No authority to the contrary lias lteen cited 
before me and it appears to me that these two 
authorities represent the intention of the law. It is 
a matter of common experience that many injuries 
going as far as J” into the body do not result in 
death. In my opinion therefore theconviction should 
be one under S. 324 and not under S. 307, Penal 
Code. I accept the appeal to the extent that I alter f 
the conviction from one under S. 307 to S. 324, Penal * 
Code, and reduce the sentence passed upon the appel¬ 
lant from 5 years* rigorous imprisonment to two years' 
rigorous imprisonment. There is a connected petition 
for enhancement of the sentence which automatically 
fails, and is dismissed. 

K.S./R.K. Conviction altered. 

3. (’31) 19 A. I. R. 1931 Lab. 63 : 130 I. C. 649 : 
32 Cr. L. J. 582 : 31 P. L. R. 1004, Tatta v. 
Emperor. 

Penal Code— 

(’36) Ratanlal, P. 774 Pts. 5 and 6 . 
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Mir Ahmad J. C. 

Mohd. Ali Khan s/o Ghulam Haidar 9 
Khan — Defendant — Appellant 

v. 

Mt . Zewar Nisa d/o Abdullah Khan , 
Plaintiff (Pre-emptor) and another. 
Vendor (Defendant) — Itcspondents. 
Appeal No. 145/33 of 1940, Decided on 19th Sep¬ 
tember 1941, from order of Addl. Dist. Judge, 
Peshawar, D/- 20th March 1940. 

(a) Punjab Pre-emption Act (l of 1913), S. 15 
(b) thirdly — Court is concerned only with pre- 
emptor and vendee and no other relation of 
vendor — Person who has superior right of in¬ 
heritance has superior right of pre-emption—If 
both have equal rights, pre-emptor’s suit must 
be dismissed. h 

When deciding the question of the superiority of 
the right of pre-emption under S. 15, cl. (b), thirdly, 
the Courts have only to keep in view the plaintiff 
and the vendee and no other relations of the vendor. 

They have to take it that the vendor has died and 
have to find out ns to who of the P»«1 ,es 
tbem-tbe pre-emptor and the ycndec-.s cntiit 
to inherit bis property to the exclusion of the other 
The person who is so entitled has a superior g 

of pre-emption. If lie is a pre-emptor he geh> « 
decree; and if he is a vendee the P^-^P ^Vered 
is dismissed. On the other hand ,f ** “ rilt 
that thev are entitled to inherit equaUytheirrg 
to pre-empt is declared to be equal and the pre- 

Tb) M^o-dan Law _ 

law - Consanguine sister when inherits as 
sharer explained. 




a 


b 


c 


d 
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According to Miihomcdan law among the Sunnis 
a consanguine sister is a sharer if the deceased per¬ 
son has left no child, child oi his son liow-low-so¬ 
ever, father, true grand-father, full brother, full 
sister or consanguine brother. [P 23c] 

R. S. Pandit Moot Chand — for Appellant. 

L , Lai Chand and L. Behari Lai — 

for Representatives of Respondent (Plaintiff). 
JUDGMENT—The following pedigree table may 
be noticed for understanding the facts of this case : 


Dilawar Khan Samand Khan 

| I 

1st wife=Abilullab=2nd wife Ghulam 

| | _ Haidar Khan 

Mt. Zewar | I I 

Nissa Mohd. Shah Ahmad Shah Mohd. 
(plaintiff.) (vendor) Ali Khan 

(vendee.) 

Ahmad Shah sold some property to Mohd. Ali 
Khan. Mt. Zewar Nissa brought this suit for pre¬ 
emption. Two questions arose for decision : (1) 
Whether the plaintiff had a superior right of pre¬ 
emption; and (2) whether the sum of Rs. 1305 paid 
included the mortgage money due on the land ? I 
need not deal with the second point, because I think 
the case can be decided on the first point only in 
this Court. On the first point the trial Judge was 
of opinion that the plaintiff had a superior right of 
pre-emption. He argued that the plaintiff was a 
“sharer” or a "residuary” and the vendee a “dis¬ 
tant kindred," and that sharers and residuaries 
having priorty over distant kindred the plaintiff 
must succeed. He therefore granted a decree for 
possession on payment of Rupees 673. Both sides 
appealed. The vendee wanted the suit to be dis¬ 
missed, and the pre-emptor wanted the price to bo 
reduced. The Additional Judge remarked that the 
plaintiff was a residuary and so was the vendee but 
as in the list of rcsiduaried the vendee’s position 
was lower than that of the pre-emptor, the lady had 
a superior right of pre-emption. He maintained the 
decree for possession but reduced the sum payable 
to Rs. 585. Two further appeals have been pre¬ 
ferred by tho vendee to this Court against the 
orders passed by the Additional Judge on the two 
appeals beforo him. Ho has asked that the suit 
should bo dismissed. This judgment will cover both 
cases. Tho two Courts below have entirely misinter¬ 
preted the provisions of Mahomedan law which 
apply to this case. Section 15 (b), Punjab Pre-emp¬ 
tion Act, confers the right to pre-empt as follows : 

"Subject to the provision of S. 14 the right of 
pre emption in respect of agricultural land and 
village immoveable property shall vest. 

(a) * ‘ 

(b) Where the sale is of a share out of joint land 
or property and is not made by all tho cosharers 
jointly, firstly, in the lineal descendants of the 
vendor in order of succession ; secondly, in the co¬ 
sharers, if any, who are agnates in order of succes¬ 
sion ; thirdly, in the person, not included under 
firstly or secondly above, in order of succession, 
who but for such sale would be entitled, on the 
death of the vendor Jo inherit the land or property 
sold ; fourthly, in the cosharers." 

It is admitted before me that the plaintiff is 
claiming pre-emption under cl. (b) thirdly. It is an 
accepted principle of law that when deciding the 
Question of the superiority of the right of pre-emp¬ 


tion under cl. (b) thirdly the Courts have only to 
keep in # view the plaintiff aod the vendee and no d 
other relations of the vendor. They have to take it 
that the vendor has died and have to find out as to 
who oi the parties before them—the pre-emptor 
and the vendee—is entitled to inherit his property 
to the exclusion of the other. The person who is so 
entitled has a superior right of pre-emption. If he 
is a pre-emptor he gets a decree. And if he is a 
vendee the pre-emptors suit is dismissed. On the 
other band if it is discovered that they are entitled 
to inherit equally their right to pre-empt is declar- • 
ed to be equal and the pre-emptor fails. 

Now according to Mahomedan law a consanguine 
sister is a sharer if the deceased person has left no 
child, child of his son how-low-so-ever, father, true 
grand-father, full brother, full sister or consan¬ 
guine brother : vide table of Sunni law sharers 
item 12 in Mahomedan Law by Mullah, Edn. 11. 

I have noticed above that we have not to consider f 
any other relations of the vendor by the legal fic¬ 
tion applicable to pre-emption cases. Therefore 
taking only the plaintiff who is a consanguine 
sister and the vendee who is a collateral into con¬ 
sideration Mt. Zewar Nissa the plaintiff would be a 
sharer and she will get half the property left by 
Ahmad Shah. The other half will go to a resi¬ 
duary, if nny. At p. 54 (a) of the same book, which 
contains the table of residuaries in order of succes¬ 
sion, according to Sunni Law the vendee Mohd. 
Ali will fall under group 4 (descendants of true 
grand-father how-high-so-ever) of residuaries. As a 
residuary he will be entitled to get the other half. 
This will make two parties equally entitled to the 
estate of the supposed deceased person Ahmad 
Shah, and it follows that the plaintiff has no supe¬ 
rior right of pre-emption. The appeals are, there¬ 
fore, accepted, and the suit dismissed with costs 0 
throughout. 

K. S./R.K. Appeals accepted . 

A. I. R. (29) 1942 Peshawar 23 

Almond J. C. 

Sarfraz Khan — Petitioner 

v. 

Mohd. Yakub Khan and others — 

Respondents. 

Civil Revn. Petn. No. 213 of 1941, Decided on 
20th November 1941, for revision of order of Senior 
Sub-Judge, Mardan, D/- 7th June 1941. 

(a) Punjab Pre-emption Act (1 of 1913), S. 15 
(a) — Legal representative can continue suit. 

Where a plaintiff in a suit under S. 15 (a) dies, it ^ 
is just and equitable that his legal representatives 
should be permitted to continue the suit. (P 24c] 

(b) Revision — Interlocutory order — Order 
requiring additional court-fee. 

An order requiring the payment of additional 
court-fee is prima facie an interlocutory order which 
according to the established practice of tho Pesha¬ 
war Judicial Commissioner’s Court cannot bo taken 
into consideration on the revision side : Case law 
referred . [p 2 4d] 

L. Char an jit Lai — for Petitioner. 

Ram Labhaya Mai and S. Amar Singh —. for 
Respondents 1 and 2, respectively. 

ORDER.—This is an application for revision o t 
the order of tho Senior Sub-Judge, Mardan dated 7th 
June 1941 in which he required the plaintiff K. B. 
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Sarfraz Khan to pay an additional court-foe on his 
u plaint in a pre-emption suit. The petition was pend¬ 
ing in this Court, when K. B. Sarfraz Khan died 
and his legal representatives consistingof his widow, 
his daughter, and his two minor sons were brought 
on the record in his place subject to objections. 
An objection has now been raised by the learned 
counsel for respondent 1 that a right to sue in a 
pre-emption suit does not survive to the legal repre¬ 
sentatives when the right is a personal one and not 
based on the ownership of land. It is conceded by 
both the parties that there is no direct authority 
on the subject. I have been referred to certain cases 
by the parties on this point. Learned counsel for 
the respondent relies first of all upon a case repor¬ 
ted in 1894 P.R. 136 1 in which it was held that a 
right of pre-emption was not a right or interest in 
immovable property and therefore could not be 
transferred. He also relies on 22 I.C. 289=33 Bom. 
& 183, 2 which is a case decided on Maliomedan law. 
Lastly he relies on 7 All. 535 3 which was a case 
where the right of pre-emption arose under the 
wajab-ul-arz. He also referred me to the commen¬ 
tary under O. 22, Rule 1, Note 9 of the Chitaley’s 
edition of the Civil Procedure Code. He referred 
only to the first part of that commentary but the 
commentary goes on to say that where the right 
claimed is one conferred by statute, as it is in this 
province, the question whether it survives or not 
will be governed by the provisions of the particular 
statute conferring the right. In the statute in force 
in this province there is no specific provision cover¬ 
ing the case. 

Learned counsel for the petitioner on the other 
hand has referred to the commentary in Rattan 
Lai’s Law of Pre-emption Edn. 4 on p. 82. That 
commentary referred among other cases to a Full 
c Bench ruling reported as 133 P.R. 1907. 4 * That case 
was one in which the right was claimed on account 
of the ownership of land. In this case the right is 
claimed under S. 15 (a), Punjab Pre-emption Act, 
as in force in this Province that is to say on the 
right to inherit the property on the death of the 
vendor. In my opinion, it is just and equitable that 
the present petitioners should be entitled to exercise 
the right which their predecessor in interest had 

exercised during his life time. Therecan benoreason 

why owing to the death of their husband and father 
they should not be entitled to obtain possession of 
the land in suit. Had K.B. Sarfraz Khan continued 
to live and been successful in his suit, the land 
eventually would have decended to the present peti- 
tioners and there can be neither justice nor equity 
in refusing them permission to continue the smt 
which he began. I therefore overrule the prelimi- 

d nary objection. , . 

As regards the case on its merits, the order is 

prima facie an interlocutory one which “ c ^ rd, " g . t ® 
the established practice of this Court ainnot be 

taken into consideration on the revision side. Learned 

counsel for the petitioner showed ®e one (^deci¬ 
ded by this Court in which a revisionapphcaUon 
had actually been entertained on an ^ r ' ocu *r y 
order. The legal question however was not dis- 

1. (’94) 136 P.R. 1894, Dhani NathvBudhu. 

2 FI JI 1 A I R 1914 Bom. 120 : 22 I.C. 2oJ . 
f3om. 183 : i?Bom.L.R. 1136. Dahyabha. Mot,- 

ram v. Chunilal Kishoredas. 

3. (’85) 7 All. 535 : 1885 A.W.N. 142 (F.B.), &neo 

Narain v. Hira. _ « iqa? . og 

4. (’07) 133 P. R. 1907 : 84 P. W. B.1907 . 

P. L. R. 1908 (F. B.), Faquir All Shah v. Bam 

Kishcn. 


A. I. R. 


cussed. The ruling is not published and has not 
been placed on the record. He also referred me to e 
two other cases, A. I. R. 1925 Mad. 722 3 and A I R 
1924 Pat. G73, 6 in both of which orders of this 
nature were held to be open to revision. The weight 
of authority so far as this province U concerned is 
against the proposition put forward by learned 
counsel. There is the authority of two bench judg¬ 
ments reported as A.I.R. 1934 Pesh. 377 and A.I.R. 
1935 Pesh. 33* which deal with interlocutory order 
in general and in addition I have been referred by 
learned counsel for the respondents to A. I. R. 193*9 
Mad. 380,0 A. I. R. 1936 Oudh 22™ which is a full 
Bench case and A.I.R. 1933 Lah. 80 11 in which the 
Courts refused to interfere with an order requiring 
the payment of an additional court-fee. In my opi¬ 
nion the order cannot be interfered with at thia 
stage and the petition is accordingly dismissed. 


Pleader’s fee Rs. 32. 
K.S./R.K. 


Petition dismissed. 


f 


5. (’25) 12 A. I. R. 1925 Mad. 722 : 87 I.C. 25 : 43 
M.L.J. 514, Sudalaimuthu Pillai v. Som&sundaram. 

6 . (’24) 11 A. I. R. 1924 Pat. 673 : 80 I. C. 667 : 3 
Pat. 930:5 P.L.T. 425, Mani Lai v. Durga Prasad. 

7. (’34) 21 A. I. R. 1934 Pesh. 37 : 150 I. C. 314. 
Union Insurance Society v. Mohd. Karara Illahi 
Khan. 

8. (’35) 22 A. I. R. 1935 Pe3b. 33, Lai Chand v. 
Karam Chand. 

9. (’39) 26 A. I. R. 1939 Mad. 380 : 186 I. C. 153 : 
(1939) 1 M.L.J. 317, K. Manaithunainatha Dasikar 
v. Gopala Chettiar. 

10. (’36) 23 A. I. R. 1936 Oudh. 22 : 158 I.C. 949 : 

11 Luck. 529 : 1935 O. W. N. 1153 (F. B.), Paras 
Nath v. Ran Bahadur. g 

11. (’38) 25 A. I. R. 1938 Lah. 80 : 176 I. C. 764 : 

I.L.R. (1938) Lah. 377 : 40 P.L. R. 1039, Peoples 
Bank of Northern India v. Kanaya Lai. _ 

Q P _ 

(a) (’40) Cbitaley. O. 22 R. 1 N. 9 “Pre-emption 
under Statute.” 

(•41) Mulla, Page 732 Note “Pre-emption.’ 

(b) (’40) Cbitaley. S. 115 N.5 Pt. 6; S. 115N.2ib 
' Pt. 1; S. 149 N. 11 Pts. 1 and 2 ; O. 7 R. 11 

N. 12 Pts. 5, 6. 7. 

P411 Mulla. Pago 409 Note "Interlocutory orders. 

' Page 427 Note ‘’Court-fee." Page 614 Pts. (c) 

to (f). _ 
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Mir Ahmad J. h 

Abdul Ghani Khan s/o Aziz Elian — 

Petitioner 

v. 

Rokhan Shah s/o Munawar Shah and 
another — Accused — Respondents. 
Criminal Revn. Petn. No. 321 of 1941 Decided 
on 31st October 1941, for revision of order o ], 

Sess. Judge. Peshawar. D/- 28th August 1941. 

£ i jgrit 

aaLSUiir-’us-** - * 
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the order of discharge has not been set aside by 


1942 

of evidence which was obviously incomplete : 10 
•a P.R. 1911 Cr., Foil. [I* 25eJ 

Showaja Mohd. Khan — lor Petitioner. 

A. 2i. Nishtar — for Respondents (Accused). 

S. B. Sardar Baja Singh, Adrocalc-General — 

Tor the Crown. 

ORDER_On 22-1-1941 Abdul Ghani Khan went 

to the Police Station, Sadar Peshawar and made a 
report. He said that he was in possession of 30 
jaribs of land, that he went to plough 8 jaribs out 
of that area on that day, that Roklian and Munaf 
Shah prevented him from ploughing, that they 
abused him and also wanted to break the peace. 
No action was taken by the police on this report. 
Abdul Ghani Khau therefore presented a complaint 
to the Magistrate on 10-2-1941. In this complaint 
he went into a long history of the laud. In para. 4 
he said that he and his tenants went to plough the 
5 land, that theaccused Rokhan and Munaf Shah who 
were armed and accompanied by others, attacked 
him, and that they turned out his ploughs from 
the field. He added that he was abused and tho 
accused were bent on creating disturbance. In tho 
end he asked that action should he taken against 
tho accused and the possession should be given to 
him under S. 522, Criminal P. C. The Magistrate 
made the following order : 

“The complainant present. He made a complaint 
to the police nearly three weeks ago. His present 
complaint is extravagant so far as the sections of 
the Penal Code go and certainly makes out no case 
under Ss. 147 and 146, Penal Code, as only two 
accused arc named. He also complained to the 
police only of being abused. Ho has delayed three 
weeks in pressing tho matter. (The case to go) 
to Rahmatullah Khan of Manssa for report by 
O 27-2-1941." 

The Magistrate waited for the report. It did 
not come. The proceedings show that the parties 
did not appear before the referee. The Magistrate 
therefore passed an order on 10-5-41 to the follow¬ 
ing effect : 

.“Referee has not returned file. This is too old. 

I dismiss tho complaint on its merits in view of 
the obvious exaggeration over tho report to tho 
police, and of the delay in complaining by three 
weeks.'* 

Abdul Ghani Khan presented a fresh com- 
• plaint on the same lines again on 23-6-1941. Tho 
Magistrate who heard tho complaint held that 
although ho could entortain a fresh complaint thero 
wore no special reasons for his differing from thq 
view taken by his predecessor. He dismissed tho 
complaint. A petition for revision against this 
d order was presented by Abdul Ghani Khan to the 
Sessions Court without any success. He has comq 
up on revision to this Court. I do not propose to go 
in detail into tho conflict of opinion on the point 
whether a second complaint can be entertained if 
the first bad been dismissed under S. 203, Criminal 
P. C. I think that the Full Bench ruling of the 
Lahore High Court reported in 10 P. R. 1911 Cr.l 
oontains a luoid exposition of the law on tho point 
and I propose to follow that view. The headnoto 
runs thus : 

“Hold, that when a Magistrate has passed an 
order discharging an accused person it is competent 
to the same Magistrate or to another Magistrate of 
co-ordinate jurisdiction to take fresh proceedings 
against the acoused upon tho same facts although 

1. (’ll) 10 P.R. 1911 Cr. : 11 1.0.132 : 205P.L.R, 

1911 : 24 P. W, R. 1911, Emperor v, Kiru» 
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higher authority. . . 

But held also, that generally speaking further 
inquiry after discharge is improper unless the order 
of discharge was manifestly perverse or foolish or 
was based upon a record of evidence which was obvi¬ 
ously incomplete." Al _ * ... 

Applying the principle laid down in that autho¬ 
rity, I hold that the second complaint was enter- 
tainable in this case although the first complaint 
on the same lines had been dismissed. As to merits 
I agree with tho Courts below that there are no 
special reasons for setting aside the order of the 
first Magistrate. There is nothing to show that his 
order was manifestly perverse or foolish or based 
on a record of evidence Which wa3 obviously incom¬ 
plete. The complainant had clearly exaggerated his 
case when making the complaint, for he made 
allegations in the complaint which did not exist 
in the report. In fact ho wanted to get possession of / 
Ibo land in dispute on the criminal side. The 
Magistrate therefore rightly refused to make the 
machinery of criminal law available to him for the 
purpose which he could achieve on tho civil side, 

I do not see any ground for interference and dis¬ 
miss the petition. 

K.S./R.K. Petition dismissed. 

Cr. P. C. — 

(’41) Chitaley, S. 436, N. 5 Pts. 12 to 16. 

(*41) Mitra, Pago, 1391, N. 1179. 
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Almond J. C. and Mir Ahmad J. 

Prithmi Dass — Plaintiff — Appellant 

v. 9 

Hari Bain and another — Defendants 

— Respondents. 

Appeal No. 30/3 of 1941, Decided on 10th Nov¬ 
ember 1941, from order and decree of Addl. Judge, 
Peshawar, D/- 13th January 1941. 

(a) Custom (N. W. F, P.) — Pre-emption — 
Akora. 

Tho custom of pre-emption does not exist in 
Akora. [P 26 h] 

(b) Custom — Pre-emption—Proof of custom 
—Instances of cases decided on compromise or 
admission are not sufficient. 

Whero tho question of custom of pre-emption was 
not mooted in certain cases and thero was no serious 
contest between the parties but the cases wore de¬ 
cided on compromise or admission, such cases can- h 
not bo treated as sufficient proof of tho oxistonco of 
tho custom of pre-emption : (*35) 22 A. I. R. 1935 
Pesh. 114 and (’21) 8 A.I.R. 1921 Lab. 69, Eel. on. 

[P 20ej 

Sardar Raja Singh —-'for Appellant. 

L, Char an jit Lai — for Respondent 1. 

Respondent 3 in person. ; 

MIR AHMAD J. — Prithmi Dass brought this 
suit for pre-emption against Hari Ram and Tara 
Chand. Originally, the two defendants had jointly 
purchased the house but later Tara Ghand trans¬ 
ferred his share to Hari Ram. Prithmi Dass sought 
to pre-empt tho sale on tho ground of vicinage under 
S. 16, Punjab Pre-emption Aot of 1918 asappiioablo 
to the N. W. F. Province. The section lays down 
rules for pre-empting soles of urban immovable pro¬ 
perty. Hari Ram vendee pleaded that the habitation 
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of Akora where the house is situated was a village 
0 and not a town. He obviously meant that S. 15 of 
the Act applied and not S. 16. Section 15 confers a 
right of pre-emption on agnates and cosharers when 
agricultural land or village immovable property is 
sold. It may be noted that in para. 3 of the plaint 
the plaintiff gave certain facts relating to liis right 
to pre-empt, one of which was that according to 
custom he was entitled to pre-empt the sale. The 
defendants denied the correctness of the whole para¬ 
graph in their written statement. No specific issue 
was however framed as to whether custom of pre¬ 
emption obtained in Akora, although under S. 7, 
Pre-emption Act, such custom has to be established 
before the right of pre-emption can be successfully 
exercised. A general issue was however framed : 
“Has the plaintiff a preferential right to pre-empt?" 
Eventually, the plaintiff asserted in his evidence that 
such custom existed and the defendant Hari Ram 
® denied the existence of such custom. Moreover, the 
plaintiff placed on the record three instances in 
which decrees for pre-emption had been granted 
with respect to houses in Akora. 

The trial Judge held that Akora was a town and 
granted a decree to plaintiff on payment of Its. 2000, 
price and Its. 800, cost of improvements effected by 
the vendee, a total sum of Its. 2800. Hari Ram went 
up on appeal to the District Court at Peshawar. 
Prithmi Dass preferred cross-objections. The Addi¬ 
tional Judge agreed with the trial Judge that Akora 
was a towu. He however held that custom of pre¬ 
emption was not prevalent in Akora. He therefore 
accepted the appeal and dismissed the suit. He also 
dismissed the cross-objections. Prithmi Dass has 
come up on further appeal to this Court. It is 
admitted before us that the plaintiff has no right to 
pre-empt if Akora be a village. It is also not denied 
C that if Akora be a town, plaintiff has to prove the 
existence of a custom of pre-emption before he could 
be successful. The crucial point in the case therefore 
is whether the custom of pre-emption exists in Akora. 
Section 7, Punjab Pre-emption Act of 1913 which 
has been extended to this Province by N. W. F. P. 
Notification No. 9121-G dated 20-10-1924 runs thus: 

“Subject to the provisions of S. 5, a right of pre¬ 
emption shall exist in respect of urban immovable 
property in any town or sub-division of a town when 
a custom of pre-emption is proved to have been in 
existence in such town or sub-division at the time of 
the commencement of this Act, and not otherwise. ,, 

We may note in passing that on comparing this 
notification and Regulation 1 of 1924 with the 
copy of the Pre-emption Act provided to Courts in 
N. W. F. P. by the Government we find out that 
there is no justification for clause (1) of S. 1 which 
<? runs thus: "This Act, may be . cal led ‘ h e North- 
West Frontier Province Pre-emption Act. W ehave 
not been able to find any direction that the words 
‘•North-West Frontier Province Pre-emption Act 
should be substituted for the words Pun J ab I rc ‘ 
emotion Act.” There are only three instances to 
consider for deciding whether custom of pre-emption 
exists or not. They are as follows : Abdul Rahman 
v. Mohd. Nazeer decided in Wai.—^e-emptiw wm 
claimed on the ground of contiguity. The> parties 
referred the case to arbitrator wih the direction 
that he should decide it according to Uahomcdaii 
law. Mahomedan law confers right of 

on the ground of vicinage oidy. The arbitra or 
granted a decree on payment of the full amount 
which the vendee claimed he had paid but which 
the pre-emptor had denied to be the 
Mir Hussain v. Atta Mohd. decided in 1937. Pre- 
emption was not claimed on the ground of cent ig ). 
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The case ended in a compromise and a decree was 

f a v^rv^ me J nt0 / 425 ’ Ha i‘ AMul Snmad « 
v. Mohd. Nazir decided in 1939,-Plaintia said he 

*as the adjoining neighbour and bad also a common 
entrance with the vendor. A compromise was made 
and a decree was granted on payment of Rupees 83^ 

'' e do not think that these three instances are 
sufficient proof of the existence of custom of pre¬ 
emption. The question of custom of pre-emption 
was not mooted in these cases. There was no serious 
contest between the parties and no such proof was 
brought on the record as may be helpful in deciding 
the case before us. One of the Judges of this Court 
has rightly remarked in A.I.R. 1935 Pesh. 114 A 
“Counsel for the appellants has referred me to 
the evidence of Mohammad, P. W. 4 and Azim 
P. W. 5, who mention many cases in which a right 
of pre-emption is said to have been exercised in Thai. 
The records of some of these cases have been 
brought into evidence and I have consulted those / 
which are attached to the present record. I find 
that the majority have been decided by compromise, 
one as a result of an arbitration and some by judi¬ 
cial decree in accordance with village pre-emptive 
right under 8. 15 of the Act. Counsel has not 
pointed out a single case in which the question 
whether the property in suit was situated in a town 
or a village was raised or was the subject of judicial 
decision." 

Again the following remarks of the Chief Justico 
of the Lahore High Court in a bench judgment 
reported as A.I.R. 1921 Lah. 69- are quite appro¬ 
priate and we entirely concur with him : 

“On the question of the custom of pre emption, our 
attention has been invited to some judicial instances, 
but a careful examination of the various judgments 
relied upon by the appellant shows that there is 
not a single instance in which after a contest be- 'J 
tween the parties a finding was arrived at in favour 
of the existence of the custom of pre-emption. When 
analysed, the instances consist of three cases which 
were decided on mutual settlements, three other 
cases in which there was no issue on the question 
of custom due either to an admission on the subject 
or to a failure to raise the plea denying the custom 
of pre-emption, and one case which was decided ex 
parte against certain minors and women. Now, we 
do not go so far as to hold that a case, in which 
pre-emption was decreed on an admission or a com¬ 
promise, is valueless and has no probative force; 
but there can be no doubt that there are various 
motives which might actuate a defendant in making 
an admission in Court or settling a dispute privately 
and it is difficult to say that the knowledge of the 
existence of the custom alone induced him to make 
the admission or the compromise. There can, there¬ 
fore, be little doubt that a judgment based upon a 
compromise or confession cannot be placed on the 
same footing as that in which after contest, a custon 
was held to be proved or negatived." . . 

We are not satisfied therefore that theP lal ^ 
has in this case proved that the pre-emphonex^ts 
in Akora. We are not called upon to ^ewh^hcr 
Akora is a town or a village. We maintain tho l«ree 
of the lower appellate Court on this ground only 
and dismiss the appeal with costs. 

K.S./R.K. Appeal dtsmtsted. 

I. (’35) 22 A. I. R- 1935 Pesh. 114 : 157 I. C. 769, 

I^lWl^wfth. 69 : 611. C 325 : 2 
iih is :‘tO P.L.R. 1921 imperial Oil Soap and 
General Mills Co. v. Misbahuddin. 
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A. I. R. (29) 1942 Peshawar 27 (1) 

Mir Ahmad J. 

Haidar Amir Khan — Petitioner 

v. 

Harnam Singh s!o Dialu Mai — 

Respondent . 

Civil Bern. Pctn. No. 274 of 1941 Deckled on 
9th December 1941. against appellate order of Senior 
Sub-Judge, Peshawar, D/- 7th May 1941. 

Civil P. C. (1908), O. 33, R. 7 - Application 
converted into suit on payment of court-fee— 
Institution of suit dates back to date of appli¬ 
cation unless application was fraudulent. 

Unless it is proved that the application to suo 
in forma pauperis was fraudulent the payment of 
court-fee makes the institution of the suit date back 
b to the day on which the application to sue in forma 
pauperis was presented. The mere fact that the 
applicant is possessed of some property would not 
make the presentation of the application to sue in 
ionna pauperis fraudulent: 2 Applied. 

[P 27a,cj 

A. R Tandan —for Petitioner. 

Sardar Karlar Singh— for Respondent. 

ORDER.—In this case, Harnam Singh filed three 
applications to sue in forma pauperis. In each suit 
he asked for a decree for Rs. 200. The defendant 
was Haidar. The applications were instituted on 
4th Dcccmbor 1940. While the proceedings wero 
going on, Harnam Singh produced the court-fee in 
each case on 11th January 1941. The Judgo ordered 
the coses to be registered and consolidated thorn as 
ono suit. Ho awarded Rs. 3 as costs in each case to 
couusel for the defendant. Soveral pleas wore taken 
by tho defendant one of which was that the suit was 
out of time. The trial Judge decided all the issues. 
As to limitation he held that the applications to sue 
in forma pauperis wore mala fide and that conse¬ 
quently the payment of court-fee did not make the 
plaints date back to tho day when tho applications 
to sue in forma pauperis wero presented. Ho pointod 
out that if tho institution were taken to bo on 11th 
January 1941 when the court-feo was produced tho 
suits wero time-barred. Ho therefore dismissed tho 
suits. An appeal was preferred by Harnam Singh to 
tho Senior Sub-Judge Peshawar in ono case only. 
He asked for a decree for Rs. 200. The Sonior Sub- 
Judge disagreed with tho trial Judgo. Ho took tho 
view that tho date of tho institution of tho suit 
should be taken to bo tho date on which the appli¬ 
cations to sue in forma pauperis wero presonted and 
( 2 that the suit was within time from that dato. Con¬ 
sequently, he set asido the order* of the trial Judgo 
on the question of limitation and remanded tho case 
to the trial Judge for decision on merits. Haidar has 
come up on revision to this Court. 

Tho first point to consider is whether tho suit 
was time-barred. Tho judgment of their Lordships 
of tho Privy Council roported in 2 All. 24H is on all 
fours with the present case. Thoy have held that 
unless it is proved that tho application to sue in 
forma pauporis was fraudulent thepaymont of court- 
feo makes tho institution of the suit dato book to 
tho day on which tho application to suo in forma 
pauperis was presonted. I have therefore to see 
whether thero was any fraud qd the part of Harnam 
Singh. All that tho trial Court has said is that 
Hrimam Singh is possessed of some property that 

M*7f|.80) 2 All. 241 : 6 I. A. 126 : 8 Suth. 627 : 4 

€ar. 81 (P.O.), Stuart Skinner v. William Ordo. 
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he can produce Rs. 45 and that his application is Q 
therefore mala fide. But this would not make the 
presentation of the application to sue m forma pau¬ 
peris fraudulent, Fraud is a separate matter. I here 
is no reason why Harnam Singh should commit 
fraud and there is no evidence that he has com¬ 
mitted it. Consequently, I agree with the^Senior 
Sub-Judge that the plaint should be taken to have 
been instituted on 4th December 1940. It is not 
denied that the suit is within time from that date. 

I do not sec why the Senior Sub Judge sent the case 
back to the trial Judge for decision on merits. Tho 
original Judge has given findings on all the issues. 

It is putting the parties to ueedless expense. Learned 
counsel for the respondent has confessed that he has 
no answer to this objection. I therefore accept tho 
petition and set aside the order of tho lower appel¬ 
late Judge to this extent that I direct that the case 
shall not be remanded to tho trial Court but shall be « 
finally disposed of by the Senior Sub-Judge himself. J* 
The records will go back to that Court for disposal. 
Costs to follow tho event. Pleader's fee Rs. 10. 

K.S./R.K. Petition allowed. 


C. p. c._ 

(•40) Cliitaley. O. 33 R. 7, N. 6 Pts. 2 and 3. 

(•41) Mulla, Page 1047 Pt. (s). 

A. I. R. (29) 1942 Peshawar 27 (2) 

Almond J. C. and Mir Ahmad J. 

Sher Dad Zardad and another — 

Plaintiffs — Appellants 

• % 

v. 

Mt. Shah Miran tv/o Asim Khan and 
others — Respondents . £ 

Civil Appeal No. 11/9 of 1941, Decided on 21st 
October 1941, against judgment and decree of AddL 
Judgo, Peshawar, D/- 19th October 1940, 

N. W. F. P. Muslim Personal Law (Shariat) 
Application Act (6 of 1935), S. 27 — Limited 
estate acquired under custom on death of holder 
is not affected by passing of Act — When that 
estate comes to an end, heirs of last holder 
according to Mahomedan law are entitled to 
succeed, 

A lady who had acquired a life-estate from her 
husband by custom before the Shariat Aot died in 
1939, and tho plaintiffs who were reversioners of her 
husband under custom brought a suit for a declara¬ 
tion that thoy wero tho owners of tho proporty in 
preference to tho daughters of tho husband : 

Held that the life ostato acquired by tho lady 
was not affected by the passing of tho Act, and that h 
the heirs of tho husband under Mahomedan law who 
wero in existence when the life-estate came to an end 
wore ontitled to succeed and therefore tho daughter* 
woro ontitled to their 6haro as sharers utidor Maho^ 
medan law. [P 28A] 

Saaduddin Khan —for Appellants. 

8 , Aurangteb Khan — for Respondents 1 and 2. 

ALMOND J. C—Tho pedigree-table below will 
show tho relationship between tho two plaintiffs and 
defendants 1,2,12 and 13 in this ease. Defendants 8r 
to 10 woro other heirs of Mt. Begam Nur shown in 
tho pedigree-tablo: 

(Sec next page for pedigree table) 

Tho facts leading to this litigation are as follows* 
Sharif, shown in tho pedigree-table, was tho owner 
of 84 kanals 7 marlas of land whioh formed part of 
ostato joint with others.'In 1915 Sharif purported by 
a mutation to giro his share in 17 kanals 14 J marltu 
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First wife 


i 


ISMAIL 

I 


A. I.B. 


I I 

Mt. Mir Mt. Gul 
Afroza Afroza 
D. 12. D. 13. 


- ZARDAD = Second wife Mt. Kashalia = SHARIF= 

Mt. Jamala 


Begum Nur 


I 


Mirdad Sherdad Allahadad 
O.S.P. P. l. P . 2t 


0. S. P. 


I 


Mt. Sbahmiran 
D. 1. 


Mt. Basnuran 
D. 2. 


to bis wife Mt. Begam Nor but tbe mutation sbows 
that be gave it to her for her life, that she bad no 
right to alienate it and that on her death it was to 
revert to the donor or his children. It was further 
stated that it was given for her maintenance. In 
1917 Sharif died and the whole of his land was 
then mutated half to Mt. Begam Nur and half to his 
& daughter Mt. Jamala bj another wife, the other wife 
Mt. Kashalia having already died. In 1924 Mt. 
Jamala died and her share was mutated to Mt. 
Begum Nur. Mt. Begum Nur died about 1939 and 
the land was then mutated in favour of defendants 1 
to 10 as the heirs of Mt. Begumnur. Sherdad then 
brought a suit for a declaration that he was the 
owner of the land as a reversioner of Sharif. Allahdad, 
plaintiff 2 was first of all impleaded as defendant 11 
but was subsequently transferred as plaintiff 2. The 
main contesting defendants and the only two with 
whom we are now concerned areMt.Shahmiran and 
Mt. Basnuran the daughters of Sharif and Mt. 
Begumnur. They denied that the plaintiffs were the 
reversioners of Sharif. They alleged that the whole 
of Sharif’s land had been given absolutely to Mt. 
Begumnur. They alleged that the plaintiffs could 
not succeed in view of the passing of the Shariat Act 
c of 1935 and claimed that they were solely entitled 
to the land as the heirs of Mt. Begumnur. Four 
issues were framed by the trial Court : 

1. Whether the plaintiffs and defendants 12 and 
13 are the reversioners of Sharif deceased husband 
of Mt. Begum Nur and therefore after the death of 
the latter the inheritance mutation was wrongly 
attested in favour of defendants 1 to 10. 

2. Whether Sharif deceased had gifted the dis¬ 
puted land to Mt. Begumnur and therefore the 
latter had become full owner. 

3. If issue 2 is decided in the affirmative, then are 
defendants 1 and 2 the only heirs of Mt. Begumnur? 

4. To what relief are the plaintiffs entitled ? 

The trial Judge found that the plaintiffs were the 

reversioners of Sharif under custom. He found that 
Sharif had made an absolute gift of the property m 
d suit to his wife, Mt. Begumnur and he found that 
as the remaining heirs of Mt. Begumnur had relin¬ 
quished their rights in favour of the first two 
defendants, they alone were entitled to inherit the 
property of Mt Begumnur. He therefore dismissed 
the plaintiffs’ suit. An appeal was preferred by the 
plaintiffs to the Court of the District Judge and was 
disposed of by an Additional Judge. The finding on 
issue 1 was not disputed in the appeal. The finding 
on issue 2 was reversed by the learned Additional 
Judge who found that the gift by Sharif to Mt. 
Begumnur only affected a portion of the property 
and that even as regards that portion of the property 
the gift amounted to nothing more than a gift of a 
life-estate. He found, however, that the plaintiffs 
had sued under Customary law whereas Mahometan 
law had now to be applied and that as the first tw 
defendants were the heirs of Mt. Begumnur, 
plaintiffs had no claim against them. He therefor 


maintained the finding of the trial Court. The 
plaintiffs have presented a farther appeal to this 
Court. 


Learned counsel for the appellants has contended 
that Mt. Begumnur obtained a life-estate only and 
that the passing of the Shariat Act could not convert 
her estate into a full proprietary estate and on this 
part of his arguments learned counsel for the con¬ 
testing respondents has not disputed the correctness 
of the view of counsel for appellants. Learned counsel 
continues his argument by saying that a life estate 
which was created under Customary law was one 
which only kept the reversioners under Customary 
law out of possession of the property during the life¬ 
time of the widow and that as regards any other 
heirs of Sharif she held adverse possession. He 
argues that if Mt. Sbahmiran and Mt. Basnuran 
were to bring a suit for the inheritance of Sharif, it 
would be dismissed as being time-barred and that 
therefore the two heirs who were also reversioners 
under custom are the only persons who are entitled 
to succeed to the estate. Learned counsel for the 
contesting respondents on the other hand has argued 
that we must apply the principles of Mahomedan 
law to the gift which was made by Sharif to Mt. 
Begumnur and that under those principles the gift 
would be valid and the conditions would be invalid. 
He has further argued that in any case there was a 
gift over to the daughters of Sharif in view of the 
fact that Sharif died before Mt. Begumnur's estate 
had come to an end, and he further argues that 
even if the estate of Sharif is now divided according 
to the principles of Mahomedan law, his clients 
should not only get 2/3rd share to which they are 
entitled as the direct descendants of Sharif but 
should also get the shares which would have gone to 
Mt. Jamala and to Mt. Begumnur if the estate had 
been divided according to Mahomedan law in 1917 
when Sharif died. 


/ 


Q 


In our view the correct legal position is as follows: 
t. Begumnur and Mt. Jamala acquired limited 
tates under custom as it was in force at the death 
Sharif, and on the death of Mt. Jamala, Mt. 
e^umnur acquired a limited estate in the whole of 
barif's propertv. That estate is preserved in spite 
the passing of the Shariat Act by S. 6, N. W. F. P* 
eneral Clauses Act. The result is that the estate 
Sharif could not vest in his heirs until the life 
tate of Mt. Begumnur came to an end. When that 
me to an end in about 1939 the heirs of Shanf 
cording to Mahomedan law are entitled ?°. suc ^*~ 
the estate. It is further clear in our opinion that 
is the heirs who were in existence when the life 
tate came to an end who can alone succeed. T - 
re neither Mt. Jamala nor Mt. Begumnur can 
cceed to any part of the estate for they were both 
■adwben MtBegumnur's (slate cameteancDd, 
t. Begumnur's death and the completion of the 
'e-estate being simultaneous. The heirs ot Shunt 
e therefore in our opinion his two 
herit 2/3rd of the estate in equal shares as sharers 
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and the two plaintiffs who inherit l/3rd share in equal 
a shares as residuaries. We, therefore, accept this 
appeal and grant the plaintiffs a decree for n declara¬ 
tion that they are the owners of l/3rd of the land 
in suit. As they have succeeded partially the parties 
will bear their own costs in all the Courts. 

K. S./R.K. Appeal accepted . 

A. I. R. (29) 19)2 Peshawar 29 (1) 

Mir Ahmad J. 

Faiz Mohd ., slo Yar Mohd. t and others 

— Petitioners 

v. 

Junta Khan slo Fazal Ahmad , and 
others — Respondents . 

Civil Revn. Petn. No. 238 of 1941, Decided on 
4th November 1941, for revision of order of Add), 
b Sub-Judge, 1st Class, Peshawar, D/-24tb May 1941. 

Civil P. C. (1908), O. 33, R. 5 and S. 115 — 
Refusal ol leave—Revision is competent. 

Au order refusing a person to permit to sue as a 
pauper amounts to ft “case decided,” for it finally 
disposes of the question whether the petitioner's 
should sue in forma pauperis or not. It is not there¬ 
fore of an interlocutory nature. Further the right to 
continue the suit on full court-fee cannot be called 
an alternative remedy for obtaining permission to 
sue in forma pauperis. Therefore, there is no way 
out of tho situation for the petitioner except to get 
the order vacated on revision and hence a revision 
is competent. [P 29 d,e] 

L. Warir Chand — for Petitioners. 

Ar. Taj Mohd. Khan and Kazi Abdul Wahab 
Khan — for Respondents. 

C ORDER—Faiz Mohd. and his sou Haji Mohd. 

are carpenters. They have asked tho Subordinate 
Judge for permission to sue in forma pauperis against 
Jumma Khan and others for recovery of Rs. 3000. 
They produced Dwarka Nath, Wazir Mohd. and 
Fazal Rahman to prove that they were paupers. 
Dwarka Nath admitted that he had a case with 
Jumma Khan defendant. Wazir Mohd. did not deny 
that he was a distant cousin of Faiz Mohd. Fazal 
Rahman also owned the fact that ho was a tenant 
of the father of Wazir Mohd. witness. Jumma Khan 
defendant produced one Mohd. Baklish who said 
that Faiz Mohd. worked for him for two days on 
one occasion , and ho paid him Rs. 3-8-0, which 
means that Faiz Mohd. was paid at Re. 1-12-0 a 
day. The original Judge admitted that Faiz Mohd. 
and his son had no property. He surmized that the 
father and son must be making Rs. 3 a day between 
d themselves, that they could save at least Rs. 80 a 
month out of their earnings, and that they oould 
therefore pay Rs. 270 required as court-fee for the 
recovery of Rs. 8009. He consequently refused to 
permit them to sue in forma pauperis. They have 
come up on revision to this Court. 

A preliminary objection was taken by counsel for 
the respondents that no revision was competent. It 
was based on two grounds firstly that the order was 
interlocutory and was therefore not open to revision, 
and secondly that the petitioners had another remedy 
open to them, that is to say, of bringing a suit on 
paying full court-fee, and that they were consequently 
not entitled to question the order of the Court below 
on revision. I do not see any force in the objection 
taken by learned counsel for the respondents. The 
order amounts to a “case decided," for it finally 
disposes of the question whether the petitioners 
should sue in forma pauperis or not. It is not there- 
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fore of an interlocutory nature. Again, I do not 
understand how the right to continue the suit on full € 
court-fee could be called an alternative remedy for 
obtainin'? permission to sue in forma pauperis. The 
point whether the plaintiff could sue in forma 
pauperis has been finally decided and there is no way 
out of the situation for the petitioner except to get 
the order vacated on revision. For the reasons given 
above I hold that a petition for revision is competent. 

I think the original Court has committed a material 
irregularity in holding that the petitioners could 
pay the court-fee. At the most they could earn Rs.3 
a day between themselves. It is not necessary that 
they should be employed all the year round. They 
have to pay for their expenses and the requirements 
of their families. It does not follow therefore that 
they could save Rs. 30 a month and could accu¬ 
mulate enough as to be able to pay Rs. 270. I accept 
the petition and set aside the order of the Court 
below. I allow the application for permission to sue / 
in forma pauperis. The case shall go back to the 
original Judge who will register it and proceed 
according to law. Costs in this Court shall be the 
costs in the suit. Pleader’s fee Rs. 16. 

K.S./R.K. Petition allowed. 

p # c._ 

(*40) Cbitalcy, S. 115 N. 26. 

(’41) Mulla Page 413 Pts. (k)to(o) and Pago 1044 

Pt. (*). -_ 

A. I. R. (29) 1942 Peshawar 29 (2) 

Almond J. C. and Mir Ahmad J. 

Dost Mohd . and others — Accused — 

Appellants 

V. 

Emperor through Mohd . Khan — Com• 9 
plainant — Respondent . 

Criminal Appeal No. 272 of 1941, Decided on 7th 
October 1941, from order of Sess. Judge, Hazara at 
Abbottabad, D/- 4th August 1941. 

(a) Criminal trial—Evidence—Murder—Party 
of deceased and accused on enimical terms— 
Evidence of deceased’s relations should be taken 
with caution. 

Where in a murder case the deceased and his 
party are found to have been on enimical terms 
with the party of the accused it is a rule of prudence 
that the evidence of the relations of the deceased 
should be taken with caution. [P 326,c) 

(b) Criminal trial—Evidence—Fight between 

two parties — Absence oi marks of injury on 
person oi accused and members of bis party 
points to accused being aggressors. h 

In the case of a fight between two parties, tho 
fact that no marks of injury were found on the 
person of the accused and the other members ot his 
party indicates that tho accused were the aggressors. 

[P 32c) 

(c) Penal Code (I860), S. 34—Sudden light¬ 
some persons taking part going and jointly 
committing offence with joint object to commit 
that oilence—S. 34 applies. 

Normally S. 34 would not apply if the fight has 
begun suddenly and every person who took part in 
the fight would bo taken to be responsible for his 
individual acts. But where there is proof that some 
of the persons taking part in tho fight, which has 
suddenly arisen, go and jointly oommit an offence 
and there are indications that their joint object web 
to commit that offence, there is no bar tor the Court 
to hold that they had formed a joint Intention there 


Dost Mohd, y. Emperor 
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and then to do the act of violence : (’35) 22 A. I. R. 
1935 Pcsh. 41, Expl .; (’38) 25 A. I. R. 1938 Pesh! 
18, Bel. on. [P 32g] 

Pehmalullah — for Appellants in both appeals. 
Mohd. Aslam — in the enhancement Petition. 

Abdul Latif Khan , Public Prosecutor _ 

for the Crown. 


A. IfR. 

A HMAD J- —Village Pawa is situated at 
eight miles from the Abbottabad Police Station in 
the Hazara district. There was a fight in this village 
at late digar time on 2nd June 1941 in which several 
persons were injured. The following pedigree-tables 
will show some of the parties who took part in this 
fracas : r 


NAJAM KHAN 


Muzaffar (accused) 


Dost Mohd. 
(accused) 


I 

Khalil 

(accused) 


Shahzaman 

(accused) 


Jamal 

I 


i i 

Bostan Sarfaraz 

... . T i! a / ,, (Sarbarah Lambardar 

Miralam Lambardar (accusal) for Mir Alam accused) 


X 

I 


I 

Melinad Ali Khan 

I 


I 

Daughter=Najam Khan and therefore mother 
of Muzaffar in the previous pedigree-table. 


Akbar P. W. (wounded) 


I 


Mohd. Khan (deceased) 

I 


Qaim (wounded) 

It will be observed that the mother of Muzaffar 
accused was the sister of the father of Mohd. Khan 
deceased. But unfortunately bad blood existed be¬ 
tween the family of Muzaffar and the family of 
Mohd. Khan. Some four or five years ago Mohd. 
Khan was prosecuted for murdering a child born to 
a woman who was once married to his son Qaim, 
but had been divorced by him. The report was made 
bv Sarbarah Lambardar Sarfaraz. Mohd. Khan 
was acquitted. Last year Dost Mohd. accused was 
charged for the abduction of Mt. Wilayat Jan. Mohd. 
Khan gave evidence against him, but Dost Mohd. 
was acquitted on 11th June 1940. Muzaffar then 
dissuaded all the village Kamius (carpenters, black¬ 
smith, etc.,) from working for the family of Mohd. 
Khan. Mt. Wilayat Jan gave birth to a child and a 
fresh case was started against Dost Mohd. for being 
the father of the child and therefore being guilty 
under S. 494, Penal Code. The case was to be heard 
on 3rd June 1941 the day after the fight. It was 
expected that Mohd. Khan would give evidence for 
the prosecution. Sarwar, a grand-son of the deceased, 
had a day or two prior to the occurrence quarrelled 
with a barber Said Alam by name who worked for 
Muzaffar. The affair of the barber proved the last 
straw and resulted in the fight in wh.ch the ndher 
cuts of Mohd. Khan and Muzaffar were wounded and 
Mohd. Klmn lost his life. . .. ... 

Several persons were sent up, but evcntuaUy onl, 

five persons were committed to the Court of S«sjon. 
Four of these that is to say Muzaffar Dost Mohd 
Khalil and Shah Zaman were tried under S 302 34, 
Tenal Code for the murder of Mohd. Khan, mu 

Alam was tried under S. 325, P !" a ‘Sr 
ing the arm of Qaim. The evidence of be doctor 

showed that the following persons had the injuries 

noted against their names : * T 1 * 

Mohd Khan : (1) A contused wound 2$ x $ 
deep to the bone on the nasal bone. The lone under- 
neat b tlie wound was broken. (2) A contus^wound 
2» x J" on the vertex. Left parietal bonc was fra^ 
lured (31 A contused wound 3 x J deep to th 
bone on the right side of the bead Frontal bone 
was fractured. Both eyes were swollen and • 
(4) Two stick marks on the back on the nght s ue. 
8th and 9th ribs were broken. (5) Two small nbra- 


I 

Mohd. Hassan (wounded). 


sion marks on the left elbow. (6) An abrasion on the 
right breast. Death was caused by the injuries to 
the skull. 

Qaim (P. W.) : (1) An abrasion on the right 
forearm. (2) A contused wound on the right forearm 
j" long and skin deep. Both bones of right forearm 
were fractured. (3) An abrasion on the right lower 
jaw. (4) An abrasion on the left elbow. (5) Two 
abrasions on the right shoulder back. (6) A scratch 
on the left little finger. (7) A scratch on tho left calf. 

Akbar (P. W.) : (1) A skin deep contused wound 
2* x on the right index finger. (2) A skin deep 
contused wound 2J* x j* on the left forearm. (3) A 
skin deep contused wound J* x l* on the back of the 
left wrist. The ulna bono of the left hand was 
fractured. (4) The nail of the left little finger was 
ecchymosed. (5) Three skin deep contused wounds 
¥ in size each on the back side of tho head. (6) A 
scratch on the back of the left car. (7) A stick mark 
4* x ¥ on the right arm. 

Mohd. Alam son of Akbar Ali (P. W.) : (1) A 
skin deep contused wound in size on tho inside of 
right eye near tho nose. Tho cyo was swollen. (2) A 
scratch on the nose. _ . m A 

Mohd. Alam son of Arsallah (P. W.) . (1) A 
scratch on the right knee. (2) A scratch on the right 
lc". (3) Two scratches on the left knee. 

n Mohd. Eassan son of SafdarAli (P . W.) S 
Three abrasions, one on the right arm, one on tuo 
chest and one on the iliac crest. . 

One Taj Mohd. son of Akbar:—k small abrasion 

on the left wrist. . . 

One Mohd. Alam son of Amirullah --Thjco 
abrasions on the right calf and ono abrasion on tno 

«m of Jumma *%»**%'* 
Lambardar : (1) An abrasion on the' back o 
right knee. (2) An abrasion below injury_ Ho. 1. 

S One Faqir sen of Kalu : One scratch on 
forehead and one on the base of the nose. 

Mir Alam accused : (1) An nbras.on on tho head. 
(2) An abrasion on tho left side ° f 0Q tho 

contusion on the right knee. (4) A 
right calf. (5) An abrasion °n Jo 'eR cal . 

Dost Mohd. accused. — W A com 
s X* deep to the bone on tho left side oi mo 


tho 

tho 
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head (2) An abrasion on the right elbow. (3) An 
abrasion on tho right axilla. (4) An abrasion on the 

Khahl accused. — (1) An abrasion J* m size on 
the right ankle. (2) A small abrasion on the right 

El SWi Zaman accused. — Three scratches on the 

the left calf. . , 

Mt. Mirza Nur , mother oj Mohd. Khan a tc- 
ceased (1) A contusion 6* x 4* in size on the 
right shoulder. (2) A contusion 6"x6' on the right 
arm. (3) Two contusions 4'' x 3” and 5 7 x -j± res¬ 
pectively on the right side of the chest. 

Mt. TFnrsi, sister-in-law of the deceased. — (1) 
Swelling and a lacerated wound x J'' x i* on the 
hack of the head. (2) An abrasion on the right 
forearm. (3) An abrasion on the left shoulder. 

Mt. Qalandar Jan, daughter of the deceased. — 
(1) Swelling and an abrasion on the right hand. (2) 
Slight swelling and an abrasion on the left shoulder. 

The other evidence may be divided into five 
groups. The first group consists of Qalandar, whose 
father was the cousin of the deceased, Qaim Khan 
and Nur Hassan 6ons of the deceased and Akbar, 
the brother of the deceased. Besides giving the 
enmity which has been described above the story of 
these witnesses in brief is to the following effect : 
The deceased had gone to offer his digar prayers at 
the mosque. He had to pass the hujra of the accused 
on his way to the mosque and back. When the 
deceased was coming back, Muzaffar, Dost Mohd., 
Khalil and Shah Zaman accused accosted him and 
abused him, and then set upon him. They are all 
unanimous that these four persons killed the de¬ 
ceased. Qaim then arrived and Mir Alam and two 
others—Sarfaraz and Fazal Rahman who were ac¬ 
quitted—beat him. Then Nur Hassan came with a 
? stick and fought, but was also beaten. Akbar was 
the next person to come and he was also beaten. 
Then the accused got up on their roofs and began to 
throw stones which injured several persons, some of 
whom were strangers. (Note. — Their names have 
been given in the medical evidence above.) 

The second group consists of Mt. Mirza Nur, Mt. 
Warsi and Mt. Qalandar Jan. Their relationship 
with the deceased bos been given when referring to 
them in the medical evidence. They also supported 
the story given by the other relations. Mt. Mirza 
Nur said that she was beaten by Dost Mohd. Mt. 
Warsi and Mt. Qalandar Jan alleged that they were 
hit by stones thrown by Khalil. 

The third group consists of two witnesses Mohd. 
Ji and Amir Mohd., uncle and nephew who are 
block-smiths by profession. Mohd. Khan had to erect 
some bnilding and as he could not get the services 
d of the local carpenter he had imported these two 
persons to do the work. Although they are black¬ 
smiths, they also do tho work of a carpenter. They 
were actually working at the time when this uproar 
arose. Mohd. Ji 6aid that ho noticed that four per¬ 
sons were beating Mohd. Khan. He could only iden¬ 
tify Muzaffar out of them. Amir Mohd. deposed that 
he was busy with his work and that he took some 
time to run out and see what had happened. He 
found that Mohd. Khan was lying on the ground and 
four men were standing around him with sticks in 
their hands. He identified two of them, namely, 
Mnzafl&r and Dost Mohd. Later he heard the sound 
of stones being thrown. 

The fourth group consists of three Court witnesses 
Mohd. Alam son of Akbar Ali, Mohd. Alam son of 
Arsallah and Mohd. Hassan son of Safdar Ali. Mohd. 
Alam 6on of Akbar Ali came to the spot rather later 
when the stones were being thrown. He says that 


he was hit by a stone thrown by Kiialil. Mohd. Alam 
son of Arsallah could only say that the fight took 
place at qaza digar time. He did not identify any 
one. Mohd. Hassan was also a late arrival. He said 
that he saw Muzaffar and his three sons throwing 
stones. It may be noted that he is a brother-m-law 
of Mt. Qalandar Jan, daughter of the deceased. He 
was hit by one of the stones, but he could not say 

who hit him. . 

The last group is that of the formal witnesses out 
or whom Hari Chand Assistant Sub-Inspector only 
deserves notice. The witness found stones lying on 
the scene of the occurrence. He was definite that 
there were no stones lying on the house oi the ac¬ 
cused, which indicates that the accused were throw¬ 
ing them. He corroborated the iact alleged by the 
prosecution that the deceased had to pass through 
the hujra oft he accused when going to the mosque. He 
discovered the signs of carpenter’s work in the house 
oi the deceased. Some wood was also lying there. / 
One other witness needs notice. His name is Sar- 
wnr. He is a boy of eight. He was abandoned by the 
Public Prosecutor, but was shortly questioned by tho 
trial Judge. He admitted that he had a quarrel with 
Mohd. Alam barber (the name of the barber is Said 
Alam and he is the son of Mohd. Alam), whose 
father worked os a barber for Muzaffar, accused. 
The boy admitted that the deceased was his grand- 
father. The accused denied the charge. Muzaffar 
admitted that there was a case under S. 498, Penal 
Code, against his son Dost Mohd. and Mohd. Khan 
was a witness for the prosecution in that case. He 
denied having forbidden the village Kamins to do 
work for Mohd. Khan. Ho said that they would not 
do work for him, becauso Mohd. Khan would not 
pay them their dues. He further admitted that there 
was a second case under S. 494, Penal Code, against 
Dost Mohd. which was fixed for evidence for 3rd S 
June (the day following the tragedy) and that Mohd. 
Khan probably intended to give evidence against his 
son. He alleged that the party of the deceased had 
attacked his son Dost Mohd. on the day of the 
occurrence and denied that he and his relations had 
beaten the deceased and his companions. Dost Mohd. 
verified what his father had said. He put forward 
tho story that he was attacked by Mohd. Khan, 
Qaim, Nnr Hassan, Akbar and Said Relunao, and 
was injured. Shah Zaman pleaded a partial alibi. 
He said that he was away from the village and on 
coming home in tho evening he was told that his 
brother had been attacked. Ho was injured by the 
stones which were being thrown at the time. Khalil 
also stated that he was away from the house and 
that on coming back home ho was wounded by some 
stray stones which were thrown by some one. He 
alleged that ho had a weak arm. Tho Court made a 
note that tho allegation was wrong. Mir Alam said 
that ho was busy at the threshing floor and whilo 
coming home ho was injured on the way. Ho could 
not say who actually wounded him. Tho accused did 
not produce any defence. The assessors wero unani¬ 
mous that Muzaffar was innocent; that Dost Mohd., 
Khalil and Shah Zaman wero guilty of murder and 
that it was not proved that Mir Alam had broken 
the arm of Qaim. 

The learned Sessions Judge, Ha2ara, was of the 
view that the boycott of Mohd. Khan by tho village 
kamins was tho immediate cause of the trouble. Ho 
was convinced that tho kamins were instigated by 
Muzaffar. Tho quarrel between Sarwar and a karain 
barber was in his opinion an incident which flared 
up the smouldering fire of enmity between the par¬ 
ties. The Judge did not believe Nor Hassan. He was 
of opinion that Qalandar was not an oye-witness. He 
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observed tlmt Mohd. Ji and Amir Mohd. f the black- 

a smiths were not very useful in giving a clue as to 
how the murder was committed. The three women 
witnesses were also disbelieved by him, because Mt. 
Warsi was not mentioned in the first information 
report, and about the other two women Qalandar 
bad said in that report that they were injured when 
they were in their houses. He also ruled out the evi- 
dt ncc of the twoCourt-witnesses, because thevdid not 
give useful information. He dopended on the state¬ 
ments of Qaim and Akbar. He found that the party 
of Muzaffar were the aggressors, because there were 
no stick marks on its members, while there were 
stick marks on the persons who were injured on the 
complainants’ side. He came to the conclusion that 
Muzaffar was too old to take part in the fight, 
emphasizing the fact that he was not injured. He 
convicted Dost Mohd., Khalil and Shah Zaman 
under Ss. 302/34, Penal Code. He sentenced them to 
transportation for life, because they had used blunt 
weapons. He was satisfied that Mir Alain was one of 
the persons who had beaten Qaim and as he could 
not say whether Mir A lam had broken the arm of 
Qaim or one of his confederates ho decided to convict 
him under S. 323, Penal Code. He sentenced him to 
six months rigorous imprisonment under that section. 

Two appeals have been preferred to this Court 
against this order, one by Mir Alam and another by 
the three accused who were transported for life. A 
petition for enhancement of sentence has also been 
presented on behalf of Ahmad Khan, the brother of 
the deceased. This judgment will cover all the three 
coses. 

There was no love lost between the parties and in 
such a case it is a rule of prudence that the evidence 
of the relations of the deceased should be taken 
with caution. We would therefore proceed to find 

3 out whether there is any corroboration of the wit¬ 
nesses for the prosecution with regard to each of the 
accused, who has been convicted, and for thispurpose 
we would take the case of each accused separately. 

Dost Mohd. — He was being prosecuted under 
S. 494, Penal Code, and Mohd. Khan was the likely 
witness against him. He is wounded. He admits 
that he had a fight. The fact that no stick marks 
have been discovered on him or members of his 
party conclusively establishes the correctness of the 
finding of the learned Sessions Judge that lie was 
one of the aggressors. Amir Mohd. an independent 
witness is definite that he and three others armed 
with sticks were standing around Mohd. Kban and 
Mohd. Khan was lying on the ground. These, in 
our opinion, are pieces of circumstantial evidence 
which corroborates the charge brought against this 

_ accused by the prosecution witn^ses. For thi^reiuoi 

1 we have no cause to disbelieve the story for the pro¬ 
secution charging this accused. 

Khalil .—He has got abrasions on his person which 
clearly indicate that he has bwn taking part in the 

scuffle. Mohd. Alam son of Akbar A1‘ » h ® “ “ 
absolutely independent witness says that he saw 

Klmlil throwing stones when he 'r^o' 

These two facts are enough to prove thn the p»so- 
cution witnesses nre telling the troth.wheni tluw say 
that Khalil was one of the persons who i 
deceased, and we agree with the learnedSessw® 8 
Judge that he is guilty of having assaulted Mohd. 

Kh Shah Zaman. - The wound,ion this 
only few scratches on the calf. No ‘dependent 
witness has named him. There is only the evidence 
of the relations of the deceased against him. «e are 
therefore compelled to hold that the case h.» 
been proved against him. 


Dost Mohd. v. Emperor (Mir Ahmad J.) Ai j R 

Mir Alam.—Kc has been charged from the very 
beginning by Qaim. He lias wounds which show that e 
he did take part in the fight. He has been gi«n ,h 0 


benefit of doubt and only convicted for‘beating 
Qaim. We are satisfied that he did take part in the 
assault on the opposite party and caused hurt. His 
guilt is also therefore proved. 

We have next to see as to what offence did Khalil 
and Dost Mohd. commit. Undoubted! v, they‘beat 
the deceased with sticks of such calibre that bis 
head and ribs were broken. It may be that the fight 
started suddenly over some altercation which took 
place when the deceased was passing the hujra of 
the accused, for the deceased would not go to the 
mosque so unguardedly if be bad expected any 
ambush. But then it is not unusoal that after a 
fight has arisen suddenly some persons may form a 
joint intention and to carry out that intention, beat 
a particular victim to death. Learned counsel for 
the appellants quoted a Bench ruling of this Court 
reported in A.I.R. 1935 Pesh. 41> in support of his 
proposition that S. 34, Penal Code, does not apply 
where the fight has arisen suddenly. Learned coun¬ 
sel for the Crown has, on the other hand, referred 
to A.I.R. 1938 Pesh. 18, 2 in which a Bench of this 
Court has held that some of the persons taking part 
in the fight may form a joint intention to commit 
an offence even if the fight began suddenly. The 
learned counsel were of the impression that there 
was a conflict between these two rulings of this 
Court. But, in fact, wc do not find any such conflict. 
In the first reported case 1 the injuries were such that 
they could have been inflicted by one individual and 
on the evidence it was held that there were no indi¬ 
cations that more than one person bad formed a 
joint intention to kill the deceased. In the second 
case 3 the injuries appeared to have been inflicted by 
several persons, and evidence was forthcoming to 
prove that the persons who were convicted bad 
jointly set upon the deceased. In fact, normally, 
S. 34, Penal Code, would not apply, if the fight has 
begun suddenly, and every person who took part m 
the fight would bo taken to be responsible for his 
individual acts. But where there is proof that some 
of the persons taking part in the nght, which has 
suddenly arisen, go and jointly <*>mmit an offence 
and there are indications that their joint object was 
to commit that offence, there is no bar for the Court3 
to hold that they had formed a joint intention thcro 
and then to do the act of violence. 

We consequently hold that Dost Mohd. and Khalil 
formed a joint intention on the spot to beat Mohd. 
Khan, mav be along with others, and beat him to 
death. Their conviction under Ss. 302/34, Penal Code, 
is therefore correct and is hereby maintained. They 
have been rightly given the lesser penalty. Their , 
appeal is dismissed. The appeal of Shah Zaman is 
accepted. He is acquitted of the charge and wo 
direct that he should be released at once. Mir Alam s 
conviction under S. 323, Penal Code, is maintained. 
His sentence is not severe, lie is on bail. «is na 
is cancelled. He shall go back to serve Ins term or 

im aN?/^K nt Order accordingly- 

1. (*35) 22 A.I.R. 1935 Pesh. 41 : 155 I.C. 276 : 36 
Cr.L.J. 800, Masti Khan v. Emperor. 

2. (’38) 25 A.I.R. 1938 Pesh. 18 : 1/4 I.C. 678.39 

Cr.L.J. 627, Mohd. Zama n v. Emper or.-. 

CrTP. c._ 

(a) (’41) Cliitaley, S. 367, N. 6. 

(c) D f'3^ < Batanlal, Page 65, N. "Principle. 

(•36) Gour, Pago 190, N. 286. 
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Almond J. C. and Mir Ahmad J. 

Gujjar Mal Ram Rattan Puri — 

Defendant — Appellant 
v. 

Governor-General of India through 
Pout-Master General , Punjab & 
N.W.F. Circle, Plaintiff and others , 
Defendants — Respondents. 

Appeal No. 29/3 of 1941, Decided on 9tli Decem¬ 
ber 1941, from judgment and decree of Senior Sub- 
Judge, Peshawar, D/- 29th October 1940. 

(a) Civil P. C. (1908), O. 27, R. 3 and S. 79- 
Suit by Crown —No necessity to consult Gov¬ 
ernor General— Suit “by Governor General in 
Council through the Post Master General’* held 
brought in name of correct plaintiff. 

Under the provisions of 0. 27, B. 3 in suits by 
the Crown it is sufficient to insert as plaintiff the 
words “Governor-General in Council.*' It is not 
necessary that the Governor-General should ho con¬ 
sulted ns to whether such a suit should be brought. 

(P 34 C 1] 

Where a suit was brought by the Governor- 
General in Council through the Post Master General: 

Held that the words in the plaint “through the 
Post Master General" were merely surplusage and 
the suit was brought in the name of the correct 
plaintiff. [P 34 C 2] 

(b) Contract—Formal execution of document 
whether necessary for completion of contract— 

Parties acting upon contract entered into_ 

Execution of formal document held not neces¬ 
sary. 

Where the documents or letters relied on as cons¬ 
tituting a contract contemplate tho execution of a 
further contract between the parties, it is a question 
of construction whether the execution of tho further 
contract is a condition or term of tho bargain, or 
whether it is a mere expression of the desire of tho 
parties as to the manner in which tho transaction 
already agreed to will in fact go through. In the 
former case, there is no enforceable contract either 
because the condition is unfulfilled or because the 
law docs not recognize a contract to enter into a 
contract. In tho latter caso, there is binding contract 
and the reference to the mere formal document may 
be ignored. The conduct of tho parties in acting 
upon tho contract bofore the formal agreement was 



[P 34 0 2 ; P 85 C 1] 

Where the parties had entered upon their duties 
in pursuance of a contract the execution of a formal 
document is not necessary for the completion of tho 
contract. , [P 85 C 1] 

(c) Contract — Breach of—"Act of God or 
Kings' enemies." 

An agreement between the Government and a 
person was entered into by which the latter was to 
bo responsible for the loss of publio money which 
was caused otherwise than by act of God or tho 
KhjgB 1 enemies. While tho agent of such person was 
going to the Bank to deposit publio money, ho was 
attacked, stabbed and robbed of tho money : 

1942 W/5 


Held that he was liable to make good the loss as 
the loss which had been suffered was neither by an 
act of God nor the Kings’ enemies. [P 35 C 1] 

R. B. Diwan Chand and A. R. Tandon — 

for Appellant. 

Sh. Allah Bakhsh — for Bespondent 1. 

ALMOND J. C_This is an appeal by the firm 

Gujjarmal Bam Rattan of Jullundur against whom 
the Governor-Geucral in Council has obtained a 
decree for Bs. 9024-G-10 with costs. The facts giving 
rise to this case are os follows : On November 1935 
the Post Master General Punjab and N. W. F. 
Province invited tenders for the performance of 
treasury work at 27 post offices including that at 
Peshawar. It was stated in the advertisement calling 
for tenders that a copy of the form of tender and of 
the formal agreement which was to be executed by 
the successful tenderer could be obtaiued on payment 
of Bs. 5. Tho appellants obtained the tender form 
and agreement form on 14th December 1935. The 
tender form provides that the successful tenderer 
would furnish security (which amounted in the case 
of the Peshawar Post Office to Rs. 8600) and would 
sign the formal agreement within 6 weeks of tho 
acceptance of the tender. On 16th December 1935 
the appellants made a tender for all the 27 post 
offices. On 8th April 1936 it was accepted as regards 
7 of those post offices including Peshawar, and tho 
appellants were required to furnish security and to 
make a separate agreement for each of tho post 
offices. On 19th May a fidelity bond wasexecuted by 
the Commercial Union Assurance Co. of Bombay as 
the security which was to be furnished by the appel¬ 
lants for the Peshawar Post Office and on 23rd May 
1936 the appellants through their agent Khanda 
Bam took charge of the office at Peshawar. Tho 
charge should have been taken on 22nd May but 
owing to an objection on the part of tho Post Master 
Peshawar it could not be taken till 23rd May. 

Disputes arose between the Post Master General 
and tho appellants which delayed the execution of 
tho formal agreement. The formal agreement was 
oventually signed by the appellants between 20th 
and 25th August 1936 and by the Post Master 
General on 5th September. Clause 19 of that formal 
agreement provides that the appellants should be 
responsible for the loss of public money which was 
caused otherwise than by act of God or the King's 
enemies. On 4th September 1936, i. e., one day be¬ 
fore tho formal agreement was signed by the Post 
Master General Ram Chand who was working as an 
assistant to Khnnda Ram was carrying Rs. 17,000 
of currency notes from the Post-Office to the Imperial 
Bank in a linen bag. Ho was riding a bicycle. 
Shortly beforo ho reached tho bank be was attacked 
by a man who stabbed him and carried off the bag 
containing the notes. Tho man was subsequently 
convioted and sentenced, but no money was recovered. 

The Governor-General in Council has now brought 
this suit against the present appellants, tho Com¬ 
mercial Union Assurance Co. of Bombay, Ramchand 
and Khanda Ram for recovery of Rs. 9054-6-10. 
Tho sum is made up as follows : Tho sum which 
thoy claimed to be their duo was 17,000 lost on 4th 
September. Out of this amount Rs. 8600 was paid 
by the Assurance Co. on 10th April 1937. Thoy 
claim<*l the balance of Rs. 8400 from tho remaining 
three defendants interest on the principal amount 
from ^ “me three defendants and intorcst on the 

ChTml'w™' d f endant 2 “ well. Ram 

a ? kln8t ex ***** and ‘ho re- 
yfa lng three defendant, related the suit. On the 
pleadings of the parties ten Issues v?oro framed of 
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*hick tbe following are necessary for tbe purposes 
a of this appeal : 

1. Whether tbe suit has been brought in tbe 
name of tbe proper authorities and is rightly insti¬ 
tuted. 2. Whether tbe plaint is properly signed and 
verified. 5. Whether the contract failed owing to 
the want of execution and registration of a written 
document. G. What is tbe effect of tbe contract on 
the present document? 7. Whether defendants 1, 3 
and 4 were guilty of gross negligence and mis¬ 
management in tbe discharge of their duties. 8. If 
so, is the plaintiff’s loss due to their gross negligence 
and mismanagement? 9. Is the plaintiff entitled to 
the principal and interest claimed and if so, against 
whom ? 

On these issues tbe following decisions were given 
by tbe trial Court: On issue 1, it was found that tbe 
suit was properly instituted. On issue2, it was found 
that it was properly signed and verified. On issues 5 
b and G, it was held that the formal document was not 
an essential part of a contract between the plaintiff 
and defendant 1 and that there was a completed 
contract apart from the signatures of the formal 
document. It was further held that tbe contract as 
it existed between tbe parties did not make defen¬ 
dant 1 liable for tbe payment of tbe money which 
was stolen from bis servants. In other words, S. 19 of 
tbe formal agreement was not in force. On issues 7 
and 8, it was held that defendant 1 was in the posi¬ 
tion of a bailee and that under tbe provisions of 
S. 151, Contract Act, tbe defendant had not taken 
as much care of the goods bailed to him as a man 
of ordinary prudence would under similar circum¬ 
stances take of his own goods of the same bulk, 
quality and value as the goods bailed. The learned 
trial Judge was of opinion that with such a large 
sum of money, and in view of the fact that the 
c defendant was constantly sending large sums of 
money through his agents from the post-office to tbe 
Imperial Bank, he was guilty of negligence in not 
making better arrangements for the conveyance of 
the money than merely allowing a man to carry it 
in a bag on a bicycle. He, therefore, decreed the 
plaintiff’s suit in full against defendants 1, 3 and 4 
and to a limited extent as regards interest against 

defendant 2. , ... , a 

Defendants 2 and 3 Lave not appea ed. Khanda 
Ram, defendant 4, presented an appeal which was 
insufficiently stamped. He refused to make up be 
court fee when given an opportunit> of doin 0 so an 

ffis u pc,U vus° t hcrefore filed without further pro- 

Si,Us on 29tl, October 1941. The present appea 

Mm £sa3£S 

to supporting ‘he find ng of^hetria^ g ^ he 

issues also B ' l^ 0r 'f. 1(lec ided against him. We pro- 
contends were wrongly < n r0< , ar( ] s issue 1 

ceedtothedccisionof these ^nttSs that the 

learned ^‘^General in Council could not 

suit by the Go\ern Post-Master General in 

he brought tb ™ usb . • t is headed, that the trial 
which name thejpj £ remove the surp i us words 
Court had no auujori y to ^ tbere ^ not hing on 
except on appheat Governor-General in 

the record tortmwU*it tsuit should 
Council was consulted saw R 3f i n 

be brought. U ^ r tb ’\£ OW n it is sufficient to insert 
suits by or against Hie Y.£* e rnor-General in Coun- 


suit should be brought. The words in the plaint; 
therefore “through the Rost-Master General" are 0 
merely surplusage in our opinion and the suit isl 
brought in the name of the correct plaintiff. 

As regards issue 2 learned counsel has contended 
that the Collector Peshawar and the Post-Master 
Peshawar who signed the plaint and verified it were 
not authorised to do so. Order 27, It. 1 lays down 
that in any suit by or against the Crown tbe plaint 
or written statement shall be signed by such person 
as tbe Crown may by general or special order appoint 
in this behalf and shall be verified by any person 
whom tbe Crown may so appoint and who is ac¬ 
quainted with the facts of the case. Prior to tho 
passing of the Government of India Act, tho words 
“the Crown” where they first appear read as “tho 
Secretary of State for India in Council” and whero 
they appear for the second and third times they 
read as “tbe Government.” No appointment bad 
been made by the Central Government in this con- / 
nexion at tbe time when this suit was brought in 
1937, but an appointment had been made by tho 
N. W. P. Provincial Government in a Notification 
No. 2748-G of 28th November 1927. According to 
that notification it was ordered in accordance with 
the provisions of 0. 27, Civil P. C., that in all suits 
by or against the Secretary of State for India in 
Council the plaints or written statements should bo 
signed by tbe Deputy Commissioner for tbe timo 
being of tbe district in which the cause of action, 
whether whole or in part, arose and should be veri¬ 
fied by the Deputy Commissioner, or, if he were not 
acquainted with the facts, then by tbe head of tho 
department concerned or failing him by any other 
gazetted officer of the department who was acquaint¬ 
ed with the facts. That notification retained its force 
and effect under para. 9 of the Government of India 
Adaptation of Indian Daws Order, 1937. Tbo plaint Q 
was therefore signed and verified by a competent 
officer. 

We now turn to issues 7 and 8. We should bo 
unable to support the judgment of the trial Court oil 
the grounds which he has given for in our opinion 
the mode in which the money was being conveyed 
to the bank was a perfectly reasonable way Iho 
money was being conveyed in broad .lay-light on a 
main road in a big cantonment and the defendants 
could not expect that in sucli circumstances their ser¬ 
vant would be deprived of the money by a violence. 

In our opinion, however, the plaintiff was entitled to 
succeed on the matters raised in issues 5 and b. 
The proposition of law which was. aul down ‘ h0 
learned trial Judge that the mere fact that the for¬ 
mal agreement had not been executed would not 
necessarily imply that there was no comp eted con- 
tract between the parties is obviously correct It s /, 
unnecessary to refer to any other authority on this 
point than the judgments of their Lo^sh'PSof t 
Privy Council. The following Pfopos-hon has been 
laid down in two cases reported in A.I.R. 19J« 

156* and A. I. R. 1933 P. C. 29- : 

“Where the documents or letters relied on os 

S.I.X, . contract £,! 

further contract between the partJM, 9 b 

of construction whether the oxccut oni of the fur: ^ 

32i U £ iTmere expression*of the desire of the 

Ran Bahadur Singh. 141 1. C. 209 : GO 

2 i.a?°: ^cYS ( P p C C.)!currimbboy * Co. v. 

L. A. Creet. 
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a 


parties as to the manner in which the transaction 
already agreed to will in fact go through. In the 
former ease there is no enforceable contract either 
because the condition is unfulfilled or because the 
law does not recognize a contract to enter into a 
contract. In the latter case there is binding contract 
and the reference to the mere formal document may 
be ignored.'* 


b 


Again, in another judgment of their Lordships 
reported in 28 I. C. 930* it has been laid down that 
“equity will support a transaction though clothed 
imperfectly in legal forms to which finality attaches 
especially if it had been acted upon by the parties 
for a long time.” In our opinion, the facts of the pre¬ 
sent case clearly indicate that the execution of the 
formal document was not necessary to the comple¬ 
tion of the contract. The conduct of the parties in 
acting upon the contract before the formal agree¬ 
ment was drawn up is the clearest evidence of this 
fact. The defendants entered upon their duties in 
pursuance of a completed contract. The Post Master 
General allowed them to enter on those duties. The 
defendants drew a subsidy which was allowed to 
them under the terms of the contract. They ap¬ 
pointed their servants with express reference to S. 4 
of the agreement. They were through their servants 
conveying tbo money from the post office to the bank 
in accordance with para. 19of the formal agreement. 
In these circumstances wo agree with the trial Court 
that there was a completed agreement between the 
parties. Wo can however see no reason why that 
completed agreement should not include the condi¬ 
tions of para. 19 of the formal agreement. 


In our opinion, the contract which was completed 
between the parties must be interpreted as including 
all the terms of tho formal agreement which bad 
o not been actually executed. The defendants were 
fully aware of the nature of tho formal contract 
which was to be signed. They were in possession of 
u copy of that formal agreement when they made 
their tender and had actually signed tho formal 
agreement before the cause of action in this case 
nroso. It can only be inferred therefore that the 
terms of the completed contract included all tho 
terms which are set forth in the formal agreement. 
There can be no dubt that under these circumstances 
the appellants are compelled to make good the loss 
which has been suffered by the plaintiff for the act 
of the man who stole the money from Ram Chand 
was neither an act of God or tho King's enemies. 
We, therefore, uphold the finding of the trial Court 
but on different grounds and dismiss this appeal with 
costs. Pleader’s fee Rs. 150. 


K.S./R.K. Appeal dismissed. 

3. (’14) I A. I. R. 1914 P. C. 27 : 28 I. C. 930 : 42 
I. A. 1 : 42 Cul. 801 (P. C.), Mohammad Musa v. 
Aghore Kumar Ganguli. 
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Mir Ahmad J. 


Abdul Jabbar s/o Jaf/ar and others — 
Defendants — Appellants 
v. 

Azizul Haq s/o Mohd. Hayat Qureshi 
and another. Plaintiffs and others, 
Defendants — Respondents. 

Civil Appeal No. 91/38 of 1941, Decided on 6th 
November 1911, from judgment and decree of Dist. 
Judge, Hazara Division at Abbottabad, D/- 3rd 
March 1941. 


Punjab Land Revenue Act (17 of 1887), 
Ss. 31, 44—Presumption of truth oi entry in 
record of rights—Onus is on person challenging 
it—Surati Dehi is not part of record of rights / 
and is not sufficient to rebut entry in record of 
rights. 

The presumption of truth attaches to the entry 
in tho record of rights and the annual record and 
it lies heavily on the person who alleges that the 
entry is wrong, to prove that it is so. (P 36 C 2] 

Surati Dehi is the result of a general survey and 
is not a part of the record of rights and no pre¬ 
sumption of correctness attaches to tho entries 
made in it. The statements made in the Surati 
Dehi do not purport to have been made by any 
person and are the result of hearsay information 
gathered by the Surveying Officer. They are not 
signed by any individual. It follows that irres¬ 
pective of their being a part of record of rights or 
not, they cannot bo preferred to the entries made 
in the record of rights and annual records which 
are based on available particulars and to which a a 
presumption of truth attaches: (’22) 9 A.I.R. 1922 
P.C. 272, Rel. on. [P 36 C 2] 

Kazi Mohd . Aslam Khan — for Appellants. 


L, Ram Parkash — for Respondents 1 and 2. 

JUDGMENT. — Tho settlement operations of 
the Hazara District began in 1868 and finished in 
1874. They started with a general hi^orical survey 
of villages. Tho situation with regard to each village 
was separately recorded. The document was callSi 
"Surat-i-Dehi.** Tho entry mado about village 
Behali is as follows : 

“Tho Awan tribe has oomc and settled in differ¬ 
ent numbers since tho last 20 years and they hold 
the land of Raza Ghulam. Kburshid Akhunzada 
holds tho land as a "scrikhor” in the capacity of 
the Imam of the mosque and the others give third 
and fourth shares to Raza Ghulam. One Najibullah 
gives third share. They are not entitled to sell or 
to mortgage the land, with the permission of 
lambardar, and like other zamindars thoy give 
grass, plough, hashri and provido with wood. Mosa 
and Nadar hold the land for tho lost 20 years and 
pay the land revenue in cash. Tfcey aro Turk by 
caste and have no concern in inheritance.” 

Later the document known as “Tanqih Haqua 
Muzarian” (inquiry into the rights of tho tenants) 
was prepared for caoh village. A statement of 
Maulvi Mohd. Khurshid.a tenant of 48 Kls. 16 Mia. 
of land in the area of Behali villago was recorded* 
The following is the original text of the statement: 

During British rule, in tho time of the Major 
® eeo ' 1 ° r , 1 ‘“ken abad land from the owners of 
the Khata and ront is free onaocount of my services 
to the mosque as I am an Imam of the mosque." 
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The answer to this statement by the owner was 
0 also takeu down. It is only this much that the 
statement of the tenant was true and correct. The 
Deputy Superintendent of Settlement then passed 
an order, in the following terms : "He should be 
entered as non-occupancy tenant.** As a result of 
this order of the Deputy Superintendent of Settle¬ 
ment Maulvi Mohd. Khurshed was shown in the 
record of rights as a non-occupancy tenant under 
the owners. Maulvi Mohd. Khurshed died and his 
heirs continued to be in possession of the land. They 
were shown as non-occupancy tenants in the annual 
record. In 1904-05 another settlement was under¬ 
taken by the Government and the record of rights 
of that settlement also shows that the heirs of 
Maulvi Mohd. Khurshed were tenants at will. This 


A.I.R. 

(iii) the rent, land revenue, rates, cesse3 or other 
payments due from and to each of those persona * 
and to the Government; (b) a statement of customs 
respecting rights and liabilities in the estate; (c) a 
map of the estate; and (d> such other documents as 
the Financial Commissioner may, with the previous 
sanction of the Local Government prescribe.’* 

Section 44 of the same Act may be considered 
along with S. 31. It is in the following terms : 

"An entry made in a record of rights in accord¬ 
ance with the law for the time being in force, or in 
an annual record in accordance with the provisions 
of this chapter and the rules thereunder, shall be 
presumed to be true until the contrary is proved or 
a new entry is lawfully substituted therefor.” 


entry continues till the present day. 

The successor-in-interest of the landlords who 
had originally allowed Maulvi Mohd. Khurshed to 
b occupy their land have lately served a notice of 
ejectment in the revenue Courts on the heirs of 
Maulvi Mohd. Khurshed. It may be noted that the 
area now occupied by the heirs of Maulvi Mohd. 
Khurshed is 4G kls. 13 mis. The heirs of Maulvi 
Mohd. Khurshed contested the right of the landlords 
to evict them and they were directed to bring a 
civil suit. They have consequently brought this suit 
for a declaration that they are in possession of the 
land in dispute as "serikhors,** and that the entry 
in the laud records that they were tenants-at-will 
was wrong. The landlords contested the suit. The 
following issues were framed : 

1. Is the suit barred by time ?. 2. Are the plain¬ 
tiffs owners of the land in suit by way of seri ? 3. 
Are the plaintiffs barred to bring this suit by their 

conduct ? 4. To what relief the plaintiffs areentitled. 

The trial Judge was of opinion that the plaintiffs 
^ were not "serikhors.** He held that the question of 
limitation did not arise. He found that there was 
nothing to show that the plaintiffs were barred from 
bringing the suit by their conduct. On these find¬ 
ings he dismissed the plaintiffs* suit. An appeal 
was preferred to the District Court at Abbottabad. 
The District Judge referred to two-appellate judg¬ 
ments of the Divisional Court, Peshawar. One of 
them was giv#n in 1917 and the other in 1929. He 
thought that they were authorities for the view 
that a person who has been in possession of land as 
an "Imam’* for a long time should be considered a 
"serikhor.” The Judge pointed out that 
to the revenue settlement report of the Hazara 
district by Captain Wace p. 122 a ”s«nkbor 
a "malik qabza” (an owner of land w‘the village 
who does not enjoy the other rights of the Pr°Pr*e- 
. tary body.) The Judge therefore “ ““j 

d elusion that the plaintiffs were ““ 

were therefore the owners of the land ? <^P“* 
and not its tenants-at-will. He accep 
and granted a decree to the platnt.ffa as prayed on 

The landlords have come “V^nd Revenue c^ 
this Court. Section 31, Punjab Land ltevenue A«, 

“ ■•a U ,tvVas otherwise provided by this 
there'shall be a record of r.gbts for <»ch estate 

(2) The record of rights for an« 

the Allowing documents, _ (i) the 

showing, so far as may F or agrees 

persons who are ^ entjtled t0 

of land revenue in the - or produce of the 

receive any of the rents, P . the pa ture 

estate or to occupy land therein dl anJ the 

and extent of the interest oI th °f. ** .hereto; and 
conditions and liabilities attaching thereto, 


Now when we read the two sections together there 
is no doubt left that the presumption of truth 
attaches to the entry in the record of rights andi . 
the annual record and it lies heavily on the person 1 * 
who alleges that the entry is wrong, to prove that, 
it is so. In this case the plaintiffs are seeking tc 
get a declaration that the entries in the record of 
rights (not of one but of two settlements, viz., of 
1872-74 and of 1904-05) and in the annual records 
are wrong and that they are not tenants-at-will but 
"serikhors’* and as such owners of the land in dis¬ 
pute. It is heavily on them to prove their case. 
Learned counsel for the respondents ha3 admitted 
that the only evidence which ho has produced to 
rebut the presumption of truth attaching to the 
record of rights and annual records is the entry in 
the Surati Dehi given in extenso above. The points 
to decide are whether the Surati Dehi is a part of 
the record of rights and whether a note in the 
Surati Dehi overrides the entry in that record made 
under cl. (a) of sub-s. (2) of S. 31, Punjab Land He- > 
venue Act. 

As I have already stated Surati Dehi is the result 
of a general survey. There is no clause in S. 31 
under which it may be classified as a part of the 
record of rights. Learned counsel for the respon¬ 
dents tried to argue that this document was pre¬ 
pared under cl. (d) of sub-s. (2) of S.31, but he ha* 
not been able to show me that there was any order 
of the Financial Commissioner that in the se.tle- 
ments of 1872-74 and 1904-05 the Surati Dehi 
should be prepared as a part of the record of rights. 

I therefore hold that Surati Dehi is not a part of 
the record of rights and no presumption of correct- 
ness attaches to the entries made in it. Now, the 
statements made in the Surati Dehi do not purport 
to have been made by any person and are the result 
of hearsay information gathered by the Surveying 
Officer. Thev are not signed by any individual, it 
follows that' irrespective of their being a part of 
record of rights or not they cannot be preferred to 
the entries made in the record of rights and anno^ 
records which are based on available particulars 
and to which a presumption of truth I 

am fortified in this opinion by the remarks of their 
Lordships of the Privy Council in A. I. K. 

P. C. 272> at page 275. 

The lower appellate Judge has been rather orn^l 
away by the two judgments of the DmsjO • 

viz.; Appeal No. 285 of 1917 and Appeal No. 736 of 
1928 and has therefore failed to notice t 

been stated above. Those twojodg®““ «? 
helpful in deciding this case because in the g 

,'22| 0 U.V'iaS “t! 

Pat. 38 s 49 L A. 399 (F. W. 

Baldeo Singh. 
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tiOD of 1917 the parties were agreed that the occa- 
° pier of the land was a “serikhor** and in the later 
suit the land which was in the possession of the 
occupier was shamilat and not granted by particular 
owners. Anjway the effect of the two statutory 
provisions (Ss. 31 and 44, Punjab Land Revenue 
Act)wa3 not considered in those judgments and the 
facts of those cases were otherwise also different. 
For the reasons given above I accept the appeal, set 
aside the order of the lower appellate Judge and 
restore that of the trial Court. The appellants shall 
get their costs throughout. 

K.S./R.K, Appeal allowed . 
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Almond J. C. and Mir Ahmad J. 

Khem Chand s/o L . Otlam Chand — 
Defendant — Appellant 

v. 

S. Chetan Singh s/o S. Sant Singh 
Narnia — Plaintiff — Despondent . 

Civil Appeal No. 118/13 of 1941, Decided on 17th 
November 1941, from decree of Senior Sub-Judge, 
Bannu, D/- 6th June 1941, 

• (a) Registration Act (1908), Ss. 77 and 23A 
—“Refuses to order the document to be regis¬ 
tered” — Refusal to register by Registrar. 

The words “refuses to order the document to bo 
registered’* cover both cases, that is to say, where 
the Registrar refuses to order the registration of 
C a document in bis own office or where he refuses to 
direct that the Sub Registrar should register it : 
(*29) 16 A.I.R. 1929 Bom. 365, Rel. on. (P 38 C 2) 

(b) Registration Act (1908), Ss. 77, 23A — 
“Registered** — Refusal to re-register. 

The word “registered’* in S.77 inoludes re-regis¬ 
tered. Hence a disappointed applicant under S. 23A 
has a right to bring a suit under S. 77. (P 38 C 2] 

(c) Registration Act (1908), S. 23A—Limita¬ 
tion — Starting point — Validity of registration 
disputed In written statement—Limitation held 
ran from date of finding of Court on this plea 
and not from date when plaintiff came to know 
about plea. 

In a suit for possession on the basis of a register¬ 
ed deed, tho defendant pleaded that the document 
d was inadmissible in evidence as tho registration 
was not valid, Tho plaintiff thereupon applied for 
return of the document for presentation for re-regis- 
tration hut the Court feeling doubt as to the in¬ 
validity of the registration, went into tho question 
and gave a finding that it was invalid. Tho plain¬ 
tiff then applied for re-registration : 

Held that limitation under S. 23A ran from date 
of the finding by tho Court and not from the date 
when tho plaintiff knew about the plea taken by the 
defendant : (*35) 22 A. I. R. 1936 Lab. 82, Rel. on. 

[P 88 C 2; P 39 C 1) 

L. Charanjit Lai — for Appellant. 

S, B. Sardar Raja Singh — for Respondent. 

MIR AHMAD J. — On 6th November 1935» 
Khcmcband executed a sale deed in favour of Gho- 
ton Singh. It was presented to the Registrar by ono 
Nota Ram who is rolatcd to Khemcband and Che¬ 


tan Singh. The Registrar registered the document. 
Chetan Singh brought a suit against Khem Chand 6 
and others for possession of the property sold to 
him by the deed dated 6-11-1935. In the alterna¬ 
tive he asked that he should he given a decree for 
the money in lieu of which the property was given 
to him. 

One of the pleas taken was that the document 
dated 6-11-1935 (which is to be referred to in this 
judgment as Ex. P. A.) was inadmissible in evi¬ 
dence because it had been presented to the Regis¬ 
trar by a person who was neither the vendor nor 
the vendee, nor their duly empowered agent. This 
plea was raised by Khemcband on 28-11-1938. On 
5-12-1938 Chetan Singh applied to the Court for 
the return of the document so that he should pre¬ 
sent it for re-registration under S. 23A, Registra¬ 
tion Act. In its order on this application the Court 
remarked that the question of the admissibility of 
the document was in dispute, that there was an / 
issue on the point, and that there was therefore no 
necessity for the return of the document to tho 
plaintiff for re-registration. Eventually the plea 
raised by the defendant Khemchand succeeded. 
The Judge refused to take into consideration Exhi¬ 
bit P. A., because it was inadmissible in evidence. 
He consequently left the issues (Nos. 5, 7 and 9) 
which were connected with the relief of possession 
of the property sold to Chetan Singh undecided. 
He, however,gave the alternative relief. He granted 
a decree for R9. 7000 to the plaintiff against tho 
defendant Khemchand only. 

Tho order of the Court refusing to act on Exhi¬ 
bit P. A. and granting a decree for Rs. 7000 is 
dated 30-11-1939. On 26-3-1940, Chetan Singh 
applied to the Registrar at Bannu under S. 23A, 
Registration Act, for re-registration of tho docu¬ 
ment, because the previous registration was invalid 0 
on account of lack of proper presentation. The 
Registrar refused to register the document and a 
petition for revision against his order was rejected 
by the Revenue Commissioner. On 2-9-1940 Chetan 
Singh instituted a suit under S. 77, Registration 
Act, for the grant of a decree that Ex. P. A. should 
be re-registercd if presented to the Registrar forth© 
purpose within 30 days of the passing of the decree. 
The suit was resisted and the two issues with which 
wo are now concerned are : (1) Whether tho appli¬ 
cation for re-registration under S.23A, Registration 
Act, had been made in time ? (3) Whether tho re¬ 
registration of tho disputed document was justifiable 
under the relevant law? Tho Judge who tried tho 
case answered both tho questions in tho affirmative 
and granted a decree os prayed for. 

There are two appeals beforo us for disposal. 
Chetan Singh has presented an appeal against tho " 
decree given to him on 30-11-1939 for recovery of 
Rs. 7000. Ho asks that tho order should be set 
aside nndhe should bo given tho rolief of possession, 
and of compensation for the uso of tho property by 
the defendant. KhemChand ha9 instituted an appeal 
against the order of the lower Court granting 
Chetan Singh a decreefor re- registration of Ex. P. A. 
Tho appeal of Chetan Singh is being separately 
dealt with. This judgment is concerned with Khem 
Chand's appeal only. Section 23A, Registration Aot 
runs thus : 

“Notwithstanding anything to the oontrarv oon- 
tamed in this Act, .if in any case a document 
requiring registration has been aocepted for regis¬ 
tration by a Registrar or Sub-Registrar from a per¬ 
son not duly empowered to prosent tho aamo, and 
has boon registered, any person claiming under auoh 



8S Peshawar Khem Chand v. Chetan Singh (Mir Ahmad J.) 


document may within four months from his first 
a becoming aware that the registration of such docu¬ 
ment is invalid, present such document or cause 
the same to be presented, in accordance with the 
provisions of Part 6 for re-registration in the office 
of the Registrar of the district in which the docu¬ 
ment was originally registered, and upon the Regis¬ 
trar being satisfied that the document was so 
accepted for registration from a person not duly 
empowered to present the same, he shall proceed to 
the re-registration of the document as if it had not 
been previously registered, and as if such presenta¬ 
tion for re-registration was a presentation for regis¬ 
tration made within the time allowed therefor 
under Part 4, and all the provisions of this Act, as 
to registration of documents shall apply to such re¬ 
registration, and such document if duly re-registered 
in accordance with the provisions of this section, 
shall be deemed to have been duly registered for all 
& purposes from the date of its original registration. 
With it should be read Ss. 76 and 77, Registration 
Act, which are as under : 

"76. (1) Every Registrar refusing (a) to register 
a document except on the ground that the property 
to which it relates is not situate within his district 
or that the document ought to be registered in the 
office of a Sub-Registrar, or (b) to direct the regis¬ 
tration of a document under S. 72 or S. 75, shall 
make an order of refusal and record the reasons for 
such an order in his book No.2, and,on application 
made by any person executing or claiming under 
the document, shall, without unnecessary delay, 
give him a copy of the reasons so recorded. 

(2) No appeal lies from any order by a Registrar 
under this section or S. 72. 

77. (1) Where the Registrar refuses to order the 
C document to be registered, under S. 72 or S. 76, any 
person claiming under such document,or his repre¬ 
sentative, assign or agent, may, within thirty days 
after the making of the order of refusal, institute in 
the civil Court, within the local limits of whoso 
original jurisdiction is situate the office in which 
the document is sought to be registered, a suit for 
a decree directing the document to bo registered in 
such office if it be duly presented for registration 
within thirty days after the passing of such decree. 

(2) The provisions contained in sub-ss. (2) and (3) 
of S. 75 shall, mutatis mutandis, apply to all docu¬ 
ments presented for registration in accordance with 
any such decree and, notwithstanding anything 
contained in this Act, the document shall bo receiv¬ 
able in evidence in such suit." 

The first question to consider is whether a suit i8 
d competent under S. 77, Registration Act for a dc- 
d crco directing a document to be ro-reg.stercd.fthe 
registrar has refused to re.rcg.ster .t under S. 23A 
of Act. (Issue 3 above.) L. Charanj.t Hal 

counsel forKhom Chand has argued that'tho words 
‘■refuses to order the document to be leg.steied 
show that S. 77 applies only to 

the registrar has refused to order the Sub«cgis rar 
Sr the document and not to hose « wh ch 
the Registrar himself has refused to re^'er tbe 
document. In other words counsel urge-that asmt 

lies under Sec. 77 when the ba * re .X 

"to direct the registrat.on of f u " d 1 

S. 72 or S. 75- as laid down in . sub < b L°l 

of S. 76 and not when be ,'^76 (A (a) Counsel 
register a document under ». M / rpt .:«-t er 

&*&&&&* 


A. I. R. 


to direct the Sub-Registrar to register Ex. P. A. He 
therefore concludes that S. 77 does not cover this 
case. We do not agree with the learned counsel i 
his interpretation of the words "refuses to ord< 


ui iue woras reiuses to order 
the document to be registered" in S. 77, Registra¬ 
tion Act. We note that generally the word "direct" 
has been used for ordering the Sub-Registrar to 
register a document: tide S. 76 (1) (b) and S.72 (2). 


c me iv [ij [vi ana d. (z). 
The words ‘‘refuses to order the document to be. 
registered" have in our opinion been used to cover 
both cases, that is to say where the Registrar refuses 
to order the registration of a document in his own 
office or where he refuses to direct that the Sub-j 
Registrar should register it. This seems to be the 
implication of the ruling of a Bench of the Bombay 
High Court reported in 119 I. C. 651.1 
Counsel next argued that the word "registered" 
should not be taken to include the word "re-regis¬ 
tered" in Sec. 77, Registration Act. He urged that 
the absence of an amendment in S. 77 correspond¬ 
ing to S. 23A which was enacted in 1917 indicates 
that the Legislature did dot intend that a disap¬ 
pointed applicant under S.23A should have a right 
to bring a suit under S. 77. He suggested that if it 
were not so the words "or re-registered" would 
have been added as a consequential amendment 
after the word "registered" in S. 77. We again do 
not see eye to eye with the learned counsel. The last 
few lines of S. 23A beginning with "He shall pro¬ 
ceed to the re-registration of the documents .... 
from the date of its original registration" clearly 
show that the application when given to the Regis¬ 
trar makes the position of the document that of 
one which has been presented for the first time for 
registration and thence forward "all tho provisions 
of this Act as to registration of document” apply. 
It follows that S. 77 which is one of the provisions 
of the Act relating to registration becomes applica¬ 
ble and it doe3 not require any argument to show 
that after enacting this portion of S. 23A tho Legis¬ 
lature had no necessity for amending S. 77 of tho 
Act by inserting "or re-registration"after the word 
"registered" wherever it occurred. The result is 
that wc agree with the trial Judge in his finding on 
Issue 3 to wit that the suit was competent. Now we 
turn to Issue 1 which deals with limitation. Section 
23A lays down that the application for re-registra¬ 
tion should ho presented within four months from 
the date when the applicant becomes "aware that 
tho registration of such document is invalid. The 
point to decide is os to when the plaintiff Chetan 
Singh became aware of the invalidity of Ex. 1*. A. 
Counsel for the appellant says that atthe latest the 
plaintiff became aware of the invalidity of Lx. I.A. 
when Khem Chand pointed out in his pleas dated 
28-11-1938 that the document was invalid for want 
of proper presentation. Counsel for tho respondent 
on the other hand has invited our attention to the| 
fact that the Court itself was doubtful whether the 
document was invalid and refused to accede to the 
request of Chetan Singh made in his a PP llc ^ t,0 ° 
dated 5-12-1938 that the document be returned to 
him so tbrit he should present it lor re _reg.strat.on. 
He urges that the date on which his 
be taken to have become aware of the ,n ™‘, 
that on which the Judge below announced - s 

rss i a sa».“sSSHi 

a... (30-11.1939) „d 
Bhai v. Kastur Bhai Mam Bhai. 
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consequently within time and that his suit having 
been instituted within thirty days from the date of 
the refusal of the Registrar was also within time. 
We agree with counsel for the respondent. In fact 
a Judge of the Lahore High Court has taken the 
[same view in a case reported in A. I. R. 1935 Lah. 
|32. 3 The relevant portion of the hendnote is as 
follows : 

“The defendants had disputed the validity of 
registration long before in their written statement. 
But the matter was in dispute at that time. The 
plaintiffs alleged that the registration was valid and 
their contention was upheld in the trial Court. It 
was only on appeal that the learned Senior Sub¬ 
ordinate Judge held the registration to be invalid : 

Held that for tho purpose of re-registration the 
four months previous must be computed from the 
date of the appellate judgment." 

We therefore hold that the finding of the trial 
Judge on issue 1 is also correct. The result is that 
the appeal is dismissed with costs. Pleader’s fee 
Rs. 150. 


K.S./R.K. 


Appeal dismissed. 


2. (’35) 22 A.I.R. 1935 Lah. 32 : 152 I.C. 611, 
Sawan Singh v, Haveli Shah. 
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Mir Ahmad J. C. and Soofi J. 

Khadi Khan s/o Saadullah Khan and 
others — Appellants 

v. 

Murad Khan slo Mohd. Akbar Khan 
and others , Plaintiffs and others 
0 — Respondents. 

Civil Appeal No. 89/23 of 1940, Decided on 20th 
September 1941, from order of Addl. Judge, Pesha¬ 
war, D/- 10th February 1940. 

(a) Limitation Act (1908), Art. 134—Question 
of bona tides or notice of transferee does not 
arise—Article should be construed according to 
clear words used. 

It is the first principle of the interpretation of 
statutes that nothing extraneous should be consi¬ 
dered in interpreting a statute when its meaning is 
unambiguous on the face of it and as the meaning 
of Art. 134 is clear, no question of bona fides or 
notice of the transferee arises under it. [P 40 C 1] 

(b) Limitation Act (1908), Art. 134—Starting 
point — Initial onus of proof of time of know- 

d ledge of transfer is on plaintiff — If plaintiff 
proves this, onus is shifted to transferee to 
prove that transfer was before 12 years of suit 
and plaintiff had knowledge of it. 

Under Art. 134, tho onus initially lies on tho 
plaintiff to prove as to when be came to know of 
the transfer. Ho must show that be had knowledgo 
of the transfer within 12 years of the suit. If he 
shows this, the onus is shifted to tho transferee to 
provo that the transfer was beforo 12 years of suit 
and that the plaintiff had knowledge of it. 

[P 40 C 1, 2] 

(c) Costs — Judicial Commissioner’s Court 
docs not interfere with discretion of lower 
Courts. 

The Judicial Commissioner's Court does not nor¬ 
mally interfere in the discretion exercised by the 
Courts below in the matter of costs. [P 40 C 2] 


L. Bcli Bam Malholra — for Appellants. 

Sheikh Mohd. Shafi — for Respondents 1-3 

(Plaintiffs), , 

MIR AHMAD J. C. — 317 kls. 9 mis. of land 
with 16 houses and some 9hops situated in the 
Abadi of Sandasar belonged to Mohd. Aslam Khan. 

He mortgaged this property to Abdullah and Sar- 
war for Rs. 70 on 1st July 1870. The period of 
mortgage was 12 years. Abdullah and Sarwar were 
occupancy tenants of 246 kls. 9 mis. out of this land. 
The heirs of Mohd. Aslam Khan later sold the 
equity of redemption to Murad Khan, Abdul Majid 
and Mohd. Ibrahim. These three persons have now 
brought this suic for possession by redemption of 
the mortgaged property on payment of Rs.70. They 
have impleaded the heirs of Mohd. Aslam Khan, 
the heirs of Abdullah and Sarwar, and also the per¬ 
sons who are alienees from the mortgagees, that is 
to say from the heirs of Abdullah and Sarwar. The # 
defendants put forward several pleas. The case has J 
a long history. It has been twice remanded to tho 
Courts below for retrial under S. 151, Civil P. C. 

At this stago, it would be sufficient to say that the 
Senior Sub-Judge tried the case iu the end and 
framed the following issues : 

1. Whether. Aslam Khan was owner of the land 
in suit, if so, to what extent? 

2. Wbethor Aslam Kh&n mortgaged the land in 
dispute in favour of Abdullah and SnrwAr, if so, 
which was the original land mortgaged ? 

3. Whether the property in dispute has been 
validly sold iD favour of the plaintiffs? 

4. Whether the plaintiffs or their prodecessors- 

in-interest have in any way admitted, expressly or 
impliedly, the complete ownership of the defen¬ 
dants, if so, what effect has it got on the present 
case? Q 

5. Are the plaintiffs debarred to bring this suit 
on account of their own and their predecessors-in¬ 
interests' estoppel? 

6. If issue 2 is decided in favour of tho plaintiffs, 
whether the plaintiffs are debarred to redeem tho 
property? 

The trial Judge found that Mohd. Aslam Khan 
was the owner of the property in suit, that tho pro¬ 
perty in dispute (land with houses and shops) was 
mortgaged by him to Abdullah and Sarwar and 
that his heirs sold 3/4th of the land to tho plaintiffs 
without shamilat, houses and shops. He took issues 
4, 5, 6 and 7 together. He was of the opinion that 
tho alienees from tho mortgagees could not plead 
adverse possession against the original mortgagors, 
and that the case was covered by Art. 144, Limita¬ 
tion Aot. He granted the plaintiffs a decree for pos¬ 
session of 3/4th of 317 kls. 9 mis. that is to say h 
238 kls. 2 mis. on payment of Rs. 70. The suit of 
the plaintiffs for possession of the house and shops 
was dismissed. Tho parties were ordered to bear 
their own costs. 


The plaintiffs presented an appeal against thia 
order to tho District Court at Peshawar and so did 
the defendants. Tho Additional Judge agreed with 
tho trial Judge except that ho came to the oonolu- 
sion that tho plaintiffs should be given & decree for 
possession by redemption of the whole of the land 
He acted on the principle that there could be no 
partial redemption. He disoussed Arts. 184 and 148 
Limitation Act, and was of the view that Art. 148* 
Limitation Act, appHed to tho case. Ho pointed oat 
that tho plaintiffs could only got the proprietary 
rights in 246 kls. 9 mis. because that am S 
under the tenancy of the original mortgagees. As a 
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result be amended the decree of the trial Court to 
tt the extent that he allowed the plaintiffs physical 
possession of 71 Kls. of land and possession of pro¬ 
prietary rights in ‘246 Kls. 9 Mis. of land on pay¬ 
ment of Rs. 70. He again ordered the parties to 
bear their own costs. Some of the numerous de¬ 
fendants have come up on further appeal to this 
Court. The plaintiff-respondents have put in cross- 
objections asking that they should he given costs 
in the Courts below. This judgment will cover both 
cases. 

Learned counsel who appeared for the appellants 
has only raised two points, firstly, that the land in 
suit is not in fact the land which was mortgaged, 
and secondly, that the alienees from the mort¬ 
gagees were protected by the Art. 134, Limitation Act, 
and suit against them was time-barred. As regards 
the first point, the two Courts below have concur¬ 
rently found that the land in dispute is the land 
5 which was mortgaged. We do not propose to dis¬ 
turb that finding. Learned counsel for the appel¬ 
lants has not been able to show us any strong 
reason for our disagreeing with the view of the 
Courts below. 

Turning to the second point, the arguments be¬ 
fore us centred on the question whether Art. 134, 
Limitation Act, applied to the suit against the 
alienees or Art. 149 of the Act. Article 134, Limi¬ 
tation Act, is reproduced below : 


134. To recover possession 
of immoveable property con¬ 
veyed or bequeathed in trust 
or mortgaged and after¬ 
wards transferred by the 
trustee or mortgagee for a 
valuable consideration. 


Twelve 

years. 


When the 
transfer be¬ 
comes known 
to the plain¬ 
tiff. 


C We do not propose to enter into the conflict of 
authority on the question whether the alienee 
should be a bona fide transferee without notice to 
get the benefit of this article or whether a mere 
transferee for value is also protected by it. We 
think the meaning of the article is clear and it is 
the first principle of the interpretation of statutes 
that nothing extraneous should be considered in 
interpreting a statute when its meaning is unam¬ 
biguous on the face of it. The article clearly lays 
down that suits by the original proprietors against 
purchasers from their mortgagees for valuable con¬ 
sideration, are governed by this article. It is in- 
tercsting to notice that although the words bona 
fide" occurred in the corresponding article of the 
Limitation Act of 1859 and the Act of 1871 - tb ** 
were not retained in the Acts of 1877 and^1908. In 
this case the mortgagees have sold the land to the 
alienees apparently for value b^o^ oo^ideration 
has not been questioned and we think that Artiele 
|134, Limitation Act, applies to the suit against the 
alienees. The suit against the “or them- 

selves for the land which remains with them is in 
our opinion covered by Art. 148, Limitation Act. 

It runs thus : 


d 


US. Against a mortgagee 
to redeem or to recover 
possession of immoveable 
property mortgaged 



When the right 
to redeem or to 
recover posses¬ 
sion accrues. 


We have next to notice the terminus a quo laid 
down by Art. 134, Limitation Act. It is the date 
when the proprietor comes to know of the transfer. 
The question arises as to who should prove the date 
of knowledge. In our judgment the onus initial y 
lies on the plaintifl to prove as to when he came to 


A. I. R. 

know of the transfer. This view is based on two 
principles firstly that it is the duty of the plaintifl 
to prove that his case is within limitation, and 
secondly that a fact which is within the special 
knowledge of a person, is to be proved by that per- 
son. The burden was consequently on the plaintiffs 
to show that they had knowledge of the transfers 
within the last 1*2 years. 

The plaintiffs have brought on the record a copy 
of the jamabandies of 1925-26. There is a list 
attached to the jamabandis which enumerates the 
mutations which were attested to record the trans¬ 
fers made in favour of the alienees. These muta¬ 
tions were recorded in 1928 and subsequent to 1928. 
Prima facie, therefore, the plaintiffs have established 
on the record that their knowledge of the transfers 
could not but have been within 12 years of the date 
of the suit which was instituted in 1932, for tho 
transfers 60 far as the revenue papers go did not 
date back prior to 1928. This proof shifted tho 
onus on the defendants to prove that there were trans¬ 
fers previous to 1928 and that the plaintiffs had 
knowledge of them. 

The appellants' counsel has pointed out to us 
some entries in the column of cultivation in tho 
jamabandis in which some persons have been re¬ 
ferred to as vendees or donees from the original 
mortgagees. No detail is given and the appellants 
did not care to bring information on the record to 
prove as to when the transfers took place by what 
instruments and whether they were made in such 
a manner that the plaintiffs would normally have 
knowledge of them. In fact the appellants have 
only put on the record three deeds which have not 
been proved by anyone ; one of them is unregister¬ 
ed. In the absence of proof to the contrary by tho 
defendants, we hold that the plaintiffs have esta¬ 
blished that their knowledge of the transfers could 
only be within 12 years and not before that. Tho 
suit is consequently within time. 

The appellants bave failed in establishing tho 
two points raised by them. We dismiss their appeal. 
Difficult points of law were involved. We therefore 
direct that the parties should bear their own costs. 
This Court does not normally interfere in the dis¬ 
cretion exercised by tho Courts below in the matter 
of costs. We think that the two Courts below have 
rightly exercised their discretion in this case. Tho 
parties had partially succeeded and moreover diffi¬ 
cult points of law were mooted. We do not see any 
ground for interference in the matter oncosts a ? d 
dismiss the cross-objections of tho plaintiffs. No 
costs on these cross-objections. 

K.S./R.K. Appeal dismissed 


Limitation Act— . ^ 

(a) (’42) Chitaley, Pre. N. 6 (b) Pt. 1 ; Art. Id4, 

N. 2 and N. 10. , 

(•38) Rustomji. Page 1170, Note Scope and 
Page 1173, Note "Good faith ; Purchaser with¬ 
out notice." _ A 

(b) ('42) Chitaley, Art. 134, N. 16 Pt. 4. 

(•33) Rustomji, Page 1182 Pts. (4) and (5). 

Q p Q. _ 

(c) (’40) Chitaley, S. 35, N. 6. . 

(•41) Mulla. Page 148, Note "Costs to bo m tho 

discretion of the Court." 


h 
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A, I. R. (29) 1942 Peshawar 41 

a Almond J. C. 

Ml. Budhan w/o Kalian Singh — 

Appellant 

v. 

Bahadur Khan s/o Hakim Pehlwan 
Molid. Said Amin Khan and another 

— Bespondents. 

Appeals Nos. 125/3G and 159 of 1941, Decided on 
12th December 1941, from order of Senior Sub-Judge, 
Peshawar, D/- 30th May 1941. 

Guardians and Wards Act(1890), S. 17—Wel¬ 
fare of minor is primary consideration—Pros¬ 
pective order—Propriety of—Young daughter of 
deceased Hindu father—Wife embracing Islam 
and marrying a Mahomedan—She is entitled to 
& custody in preference to mother’s mother of 
child if she is otherwise suitable guardian — If 
* child is brought up in religion other than Hindu 
application may be made then—Order that child 
should be handed over to grand-mother when 
child becomes ten years old held not proper. 

Tho primary consideration in appointing a guar¬ 
dian under the Act is the welfare of the minor pro¬ 
vided that the appointment is not inconsistent with 
the law to which the minor is subject. [P 42 C 1] 

After the death of her Hindu husband leaving a 
young daughter, tho wife embraced Mahomedan 
religion and married a Mahomedan. Tho grand¬ 
mother (mother's mother) and the mother wero 
persons competing for the guardianship. The lower 
Court held taking into consideration the age, sex and 
circumstances of the parties, etc., that the mother 
was the proper guardian but that as tho child should 
C bo brought up in the religion of her father, the 
grand-mother should be the guardian when the child 
reaches of tho ago of ton : 

Held that as tho child whilo very young was not 
likely to have any convictions on question of religion, 
the mother was entitled to tho custody in preference 
to the graud-mother if she was otherwise suitable 
guardian. [P 42 C 1) 

Held further that tho order directing that tho 
grand-mother should bo the guardian nfter the child 
became ten years old was not proper. If subsequently 
the ohild was brought up in any religion other than 
Hindu — which was her father’s religion and in 
which sho should bo brought up—the grand-mother 
could then make an application for getting herself 
appointed guardian. [P 42 C 1, 2] 

L. Char an jit Lai — for Appellant (in 125/36). 

. S. Aurangztb Khan — for Respondent 2. 

JUDGMENT. — This judgment will covor ap¬ 
peals Nos. 125 and 159 of 1941 which arise out of 
an order made under tho Guardian and Wards Act 
by tho Senior Subordinate Judge, Peshawar, on 30th 
May 1941. The minor concerned is Mt.Parkash who 
is tho daughter of Waishno Das and Mt. Santo. 
Waishno Das died about 1936. Ho mado a will in 
which he loft bis property absolutely to his wife but 
made a stipulation that she should have no further 
concern with it if she became of bad character or re- 
married. A little over a year ago, Mt. Santo embraced 
the Mahomedan religion and married one Bahadur 
Khan. Mt. Budhan, tho mother of Mt. Santo then 
brought the application from whioh this appeal 
arises in the Court of tho Senior Subordinate Judge. 
It was apparently drafted in the first caso os an ap¬ 
plication under S. 25 of the Act. In it she alleged 
that she was returning with Mt. Parkash who had 
1942 W/0 


lived with her since the marriage of Mt. Santo from 
Peshawar when her tonga was held up by Bahadur 
Khan and four others and they forcibly took away 
Mt. Parkash from her. She, therefore, prayed that 
Mt. Parkash should be restored to her. An addition 
was made in the last paragraph of the petition to 
the etlect that she should be made guardian of the 
person of the minor and the heading of the applica¬ 
tion was also similarly amended though no fresh 
section was added in the heading or in the prayer. 

The petition was resisted by Mt. Santo. The ap¬ 
plication was dismissed by tho Senior Subordinate 
Judge on tho ground that the minor was too young 
to be removed from her mother, that her mother 
was in a better financial position to maintain her, 
that the petitioner had no status to be appointed 
guardian under Hindu law and that it would be 
cruel at this stage to remove her from her mother. 

On the other hand, he realized the difficulty in con¬ 
nexion with tho religious upbringing of the minor / 
and, therefore, made a direction that she should re¬ 
main with her mother until she was about ten years 
of age and on completion of that age she should be 
handed over to the grand-mother if she was still 
alive. Against that order Mt. Budhan has appealed. 

Mt. Santo has also appealed praying that the peti¬ 
tion be dismissed, presumably the object of that 
appeal is to obtain tho setting aside of the direction 
that the minor should be handed over to her grand¬ 
mother when sho reaches tho age of ten. Learned 
counsel for the petitioner appellant relies on a 
judgment of their Lordships of the Privy Council 
reported in 14 M. I. A. 309. 1 Learned counsel for 
the respondent, Mt. Santo, on the other hand relies 
on 34 I. C. 632,2 2S All. 233^ and A.I.R. 1926 Lab. 
117.* It will be necessary to refer to these cases in 
some detail. The judgment of tho Privy Council was 
given on the interpretation of Act 9 of 1861 which 0 
has since been repealed. That Act is cited in full iu 
tho judgment of tho Privy Council. It is a short Act 
and not in such detail as the present Guardians and 
Wards Act of 1890. Their Lordships remarked in 
that case that “from the very necessity of the caso 
a child in India under ordinary circumstances must 
be presumed to havo his father's religion and liis 
corresponding oivil and social status and it is there¬ 
fore ordinarily and in the absence of controlling 
circumstances the duty of a guardian to train his 
infant ward in such religion.** 

The minor in that case was born a Christian. Sho 
was 14 years old at the time the order was made and 
it was found that her mother in addition to having 
been converted to tho Mohainmadan roligion was 
either committing bigamy or at any rate living in 
adultery. In 34 I. C. 632* the Court refused to 
remove from the custody of a Hindu woman who h 
had become a Christian two of her minor sons aged 
7 and 6, but at tho samo timo they associated with 
her in the guardianship a Hindu relativo of the 
boys’ father and they also observed that the mothor's 
counsel had given an undertaking that tho boys 
would be brought up in tho Hindu religion and ono 
of them was aotually attending a Hindu sohool at 


1. (’70-72) 14 M. I. A. 809 : 17 W. R. 77 : 10 
Beng.L.R. 125: 8 Moo. P.G. (n.S.) 261: 8 Sar. 84: 
2 Suther 521 (P.C.), Skinner v. Ordo. 

2. (’16) 3 A.I.R. 1916 Cal. 859 : 84 I. 0. 682 ; 20 
C. W. N. 608, Dwijapada Karmokar v. Miss 
Baileaw. 

3. (’05) 28 All. 233 : 2 A. L. J. 668 ; 1905 A.W.N. 
205, Kaulesra v. Jorai Kosaundhan. 

4; (’26) 18 A.I.R. 1926 Lah. 117 : 89 I, G. 865 
Mt. Zainab Bibi v. Abdul Karim. ‘ * 
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time. In 28 All. 233 s the Court refused to 
a remove a minor from the custody of his mother 
merely on the ground that she had been outcasted 
from her religion. In that case there was no ques¬ 
tion of a change of religion. In A.I.R. 1926 Lah. 
H7 4 the Court refused to remove the minors from 
their mother merely on the ground that she bad 
been divorced, it being held that she was living a 
perfectly moral life. 

It will be seen that none of these cases can be con¬ 
sidered on exactly all fours with the present case. 
There is no suggestion in the present case that the 
mother is doing anything immoral. She married 
a man of another religion when she became a widow 
which she was perfectly entitled to do. The case is 
therefore distinguishable on that point from the facts 
in the Privy Council case. Moreover, that case was 
decided on an Act which has now been repealed and 
it is possible for that reason that it has not been 
b quoted in any of the subsequent judgments which 
have been brought to my notice. It is admitted that 
the primary consideration in appointing a guardian 
under the present Act is the welfare of the minor 
provided that the appointment is not inconsistent 
with the law to which the minor is subject. In 
S. 17 (2) of the Act it is laid down that in consider¬ 
ing what will be for the welfare of the minor the 
Court shall have regard to the age, sex and religion 
of the minor, the character and capacity of the 
proposed guardian and his nearness of kin to the 
minor, the wishes, if any, of a deceased parent and 
any existing or previous relation of the proposed 
guardian with the minor or his property. 

As regards these points, from the age of the minor 
it is desirable that she should be with her mother, 
from the sex of the minor there is nothing to choose 
between the mother and grand-mother; from the 
religion of the minor it would be more desirable that 
she should be with a Hindu rather than with a 
Mohammadan, but at this stage of her life she is not 
likely to have any convictions on question of religion. 
As regards the nearness of kin the mother is un¬ 
doubtedly nearer. As regards the wishes of the 
deceased parent, we are unable to say what his wishes 
would have been though there can be no doubt that 
he would have desired his daughter to be brought 
upas a Hindu, and as to the existing or previous rela¬ 
tions of the proposed guardian with the minor or his 
property we know nothing. There is therefore much 
to be said on both sides of this case The learned 
Subordinate Judge has considered all these points 
think he has come to a reasonable finding on 
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and I think he has come to a reaso.mu.c — 

the question. In fact, if it were not for the■question 
of religion, there would be no doubt as to the 
mother's right to the custody of tbe chdd. It is of 
course of the greatest importance that the child 
should be brought up in the religion of her father, 
but as I have said already this is not a question 
which is of serious importance in the near future in 

maintain the o“rder°of the Senior Subordinate Judge 

ast-s-fasn 


* t i.p c hild tzrows up it is found that she is being 


of Mt Santo set aside so much of theorderas directs 


that she shall be guardian when the minor 

°, 1 . ll , wiU **> °P en ho her to ...ukc a 
fresh application about that time if she considered if 
necessary to do so. I make no order as to costs 


attains 
make a 


K.S./R.K. 


costs. 
Appeal dismissed. 


Hindu Law— 

(’40) Mulla, P. 569 N. 526. 
(’38) Gour, P. 286 N. 788. 
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Almond J. C. 

S. Mohar Singh s/o S. Attar Singh 

— Appellant 

v. 

Mt. Bevel Eaur w/o S. Bishan Singh 

— Respondent. 

Civil Appeal No. 221/68 of 1941, Decided on 7th 
January 1942, from order of Senior Sub-Judge, 
Peshawar, D/- 4th December 1941. 

(a) Succession Act (1925), S. 214 — “Debt" 
— Sum due under insurance policy for definite 
sum is debt. 

A policy of insurance especially where the policy 
is for a definite sum comes within the definition of 
"debt'* and a succession certificate can be granted 
with respect to it : (’37) 24 A. I. R. 1937 Cal. 423 
and (*27) 14 A. I. R. 1927 Mad. 359, Bel. on. 

[P 43 C 1] 

(b) Hindu law — Joint family — Member can 
make separate acquisition of property. 

A member of a joint undivided family can make 
separate acquisition of property for his own benefit, 
and unless it can be shown that the business from 
which such property is acquired grew from the joint 
family property, or that the earnings were blended 
with joint family estate, they remain free and sepa¬ 
rate. Therefore, a policy of insurance the premiums 
for which have been paid by a member of a joint 
family out of his separate estate is his separate 
property. l p 43 c 2 J 

(c) Succession Act (1925), Ss. 373 (3), 375 
Trial Judge exercising discretion regarding 
security — Interference. 

Where the trial Judge considering that the ques¬ 
tions in the case were not too intricate or difficult 
for his determination in a summary proceeding, has 
not demanded security, it is a matter within his 
discretion to require or not to require security and 
hence his discretion will not be interfered^w.tb.^ ^ 

p. C. Kapur and K . C. Puri — for Appellant. 

L. Behari Lai — for Respondent. 

1UDGMENT. — This is an appeal by Mohar 
Singh against the order of the Senior Sub-Judge, 

and Bishan Singh were separate in busn^ . 

the money for the insaroncc pol y wag titled 
Bishan Singh and therefore bis wi on thfa 

to recover it. Three P 01 "^ thesura due amounts 
appeal. The first is whether the sum o - 

to a “debt** within the meaning of 


the Succession 
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Act for which a succession certificate can be granted, 
d The second is whether Mohar Singh and Bishnn 
Singh were not joint in their business and the third 
is whether the Senior Sub-Judge should not have 
required Mt. Raver Kaur to furnish security under 
S. 375 of the Act. 

As regards the first of these points, learned counsel 
for the appellant relies upon a case from the Cal¬ 
cutta High Court reported in 33 I.C. 1571 in which 
it was held that if the sum due on an insurance 
policy is not an ascertained sum at the time of the 
death of the insured, then it is not a “debt” within 
the meaning of the Succession Act. Learned counsel 
for the respondent on the other hand refers to a Full 
Bench judgment of the same High Court reported in 
3 I.C. 4922 i n which it was laid down that “a debt 
is a 6 um of money which is now payable or will be¬ 
come payable in future by reason of a present obli¬ 
gation.'* He also refers to a further judgment of the 
& same Court reported in A. I. R. 1937 Cal. 423* in 
which it was held that “a debt is a sum of money 
which is now payable or will become payable in 
future by reason of a present obligation, and that a 
sum of money which was due on the life insurance 
policy of the husband payable to him if he were 
alive on the date of the maturity of the policy or to 
his heirs on his death if earlier is a debt as described 
above, and that the wife was entitled to a succession 
certificate on her husband’s death.” This case re¬ 
ferred to both the previous rulings of the Calcutta 
High Court. A further case is relied upon by learned 
counsel for the respondent namely A.I.R. 1927 Mad, 
359 1 2 3 4 in which it was held that a sum of money due 
under a policy of insurance which does not become 
payable till after the death of the creditor is a debt 
within the meaning of S. 4 and a succession certifi¬ 
cate can be granted in respect of such money. The 
$ two earlier cases of the Calcutta High Court were 
referred to in this ruling. 

It may be noted that two of the Calcutta cases 
were decided under the Succession Certificate Act, 7 
of 1889, but the wording of S. 4 of that Act is similar 
to S. 214 of the present Act. The insurance policy 
in tho present case has not been brought on the file 
but it appears probable that it was a policy for the 
payment of a fixed sura, for, in a letter from the 
company to their local agent tho sum assured is 
shown as being R 9 . 6000 and tho bonus os Rs. 100 
and that is how the total sum of Rs. 5100 is reached. 
It appears to mo that the correot view of law is 
given in the first and third cases of the Calcutta 
High Court and in the one from the Madras High 
Court, for under S. 214 the word “debt” includes 
any debt except rent, revenuo or profits payable in 
respect of land used for agricultural purposes. It 
d appears to me therefore that a policy of insurance 
especially in tho present case where the policy 
appears to have been, for a definite sum comes within 
the definition of "debt” and that a succession certi¬ 
ficate can be granted with respect to it. 

The next question is whether tho two brothers 
were joint in business. (His Lordship then discussed 
the evidence and proceeded.) It appears to me on 

1. ('16) 8 A. I. R. 1916 Cal. 476 : 33 I. C. 157, 
Charusila Dasi v. Jyotish Chandra Sirkar. 

2. ('09) 36 Cal. 936 : 3 I. C. 492 : 10 C. L. J. 180 : 
18 C. W. N. 966 (F. B.), Banoharam Majumdar v. 
Adya Nath Bhattaohnrja. 

3. ('37) 24 A.I.R. 1937 Cal. 423 : 173 I.C. 429 : 41 
O.W.N. 985, Tulsi Dobya v. Bibhnti Bhusan. 

4. (*27) 14 A. I. R. 1927 Mad. 359 : 1001. 0. 484 : 
60 Mad. 412: 52 M. L. J. 171, Vittal Rao v. 
Hanumantha Rao. 


this evidence that the two brothers were carrying on 
business separately and in view of the dictum of 
their Lordships of the Privy Council in the case 
reported in A.I.R. 1929 P. C. that "a member of 
a joint undivided family can make separate acquisi¬ 
tion of property for his own benefit, and unless it 
can be shown that the business grew from the joint 
family property, or that the earnings were blended 
with joint family estate, they remain free and sepa¬ 
rate,” it must be held that the premiums for this 
policy were paid by Bishan Singh out of his own 
separate estate. I therefore agree with the finding of 
the trial Court on this point. The third point remains 
as to whether the petitioner should have been re¬ 
quired to furnish security. In two cases it is obliga¬ 
tory on the Court to require security to be given. 
One of those only could apply in the present case. It 
is given in sub-s. (3) of S. 373 which reads as 
follows : 

"If the Judge cannot decide the right to thecerti- / 
ficate without determining questions of law or fact 
which 6 eem to him to be too intricate and difficult 
for determination in a summary proceeding, he may 
nevertheless grant a certificate to the applicant if ho 
appears to be the person having prima facie the best 
title thereto.” 

It does not appear that the trial Judge considered 
that the questions in this case were too intricate or 
difficult for his determination in a summary pro¬ 
ceeding, and it was therefore a matter within his 
discretion to require or not to require security. There 
are no grounds for interfering with that discretion. 
For these reasons this appeal must be dismissed with 
costs and is accordingly dismissed. Pleader's fee 
Rs. 20. 

K.S./R.K. Appeal dismissed« 

5. ('29) 16 A.I.R. 1929 P.C. 1 : 113 I.C. 897 (P.C.), q 
Annamalai Chetty v. Subramaniam Chetty. 

Hindu Law — 

(b) ('40) Mulla, Pago 251 Pts. (k) and (m). 

C38) Gour, Page 379, N.1027; Page 414, N. 1106, 
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Almond J. C. 

Fazal Karim s/o Fazal Rahim — 

Petitioner 


v. 

Mohd. Karim s/o Razratullah and 
others — iiespemdenfs. 

Civil Revn. Petns.Nos.331 and 333 of 1941, Deci¬ 
ded on 8 th January 1942, for revision of order and 
decree of Addl. Judge, Peshawar, D/- 25th Juno ” 
1941. 


(a) Stamp Act (1899), Ss. 17 and 49-Endor¬ 
sement on back of sale deed transferring pro¬ 
perty not stamped is inadmissible. 

An endorsement on the bock of a salo-deed show¬ 
ing that property had been transferred amounts to 
a conveyance and if it is not stamped is inadmissible 
in evidenco. [p 44 0 1 , 2 ] 

(b) Transfer of Property Act (1882) — Appli¬ 
cability to N. W. F. P. PI" 


Although tho Transfer of Property Act does not 

p iL 10 has been lon 8 custom for 

the Courts ra that province to apply the principles 
laid down in it as principles of equity. [p 45 q 1 ] 

Uo^su/t! PendeDS ~ Ap P 1!c#blll ‘y to pre-emp- 
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The principle of lis pendens applies in pre-emption 
0 suits : (’32) 19 A.I.R. 1932 P. C. 57, Bel. on ; Case 
law referred. [P 45 C 1 ] 

S. B. Baja Singh — for Petitioner. 

K. B. Saaduddin, L. Bihari Lai and K. Abdul 
Wahab — for Respondent 1 . 

Respondents 4 and 5 in person. 

ORDER—On 26th January 1939 Azizulhaq sold 
the suit property consisting of agricultural land to 
Ghulam Mahmud. On 24th January 1940 Mohd. 
Karim brought a suit to pre-empt this land. On 26th 
January 1940 Mohd. Ali also brought a suit to 
pre-empt the land. It came to the notice of the Court 
that Ghulam Mahmud purported to have resold the 
land to Fazal Karim. Fazal Karim was therefore 
made a party to both the suits. Among other issues 
which arose in the suits were the following three : 
i 1. Whether Fazal Karim is a subsequent vendee of 
the land in suit. 2. Whether the rights of the pre- 
emptors are superior to the first and second vendees. 
3. Which of the two pre-emptors has the preferen¬ 
tial right. 

The trial Court found that Fazal Karim had 
superior right over both pre-emptors, and that 
Mohd. Karim’s right was superior to Mohd. Ali’s, 
but he found that the subsequent sale to Fazal 
Karim was a fictitious transaction without considera¬ 
tion and that in any case it was a sale made pendente 
lite and could therefore not defeat the suit of Mohd. 
Karim. He therefore granted Mohd. Karim a decree 
for pre-emption and in case he did not exercise the 
right then to Mohd. Ali. Two appeals against these 
decrees were preferred by Fazal Karim in the Court 
of the District Judge and an Additional Judge dis¬ 
missed both of them. Against these decrees, Fazal 
c Karim has now presented two applications for revi¬ 
sion. The points which are taken by learned counsel 
for the petitioner are : (1) That the sale by Ghulam 
Mahmud to Fazal Karim was not a fictitious sale or 
without consideration. (2) That the Courts below 
were guilty of a material irregularity in not insisting 
on the attendance of Ghulam Mahmud who had 
been summoned os a witness by Fazal Karim to 
prove certain facts. (3) That the sale to Fazal Karim 
was actually completed before the institution of the 
suit. (4) That even if it was completed after the 
institution of the suit, the doctrine of lis pendens 
does not apply in suits for pre-emption. 

As regards the first of these points, it is not neces¬ 
sary in view of the decision which I shall give on 
the other points to come to a decision upon it. 
Points 2 and 3 can conveniently be dealt withi to- 
-ether. The petitioner’s allegations are that on 12 th 
j January 1940 he gave a notice to Ghulam Mahmud 
to transfer the property to him in v,e ^ of ^^ r '^ 
of pre-emption, that on 19th January the sale money 
of Rs. 2000 was paid by him in the prfenceof^vit- 
nesse 3 and nn endorsement made on the bach of the 
sale deed of 1939 showing that the property had 
been transferred, and lastly that a formal document 
of sale was executed on 24th January. It was with a 
view to proving the notice of 12th January and the 

transactions which took place on 
Ghulam Mahmud’s evidence was required by Fazal 
Karim The Court refused to summon him in bis 
order of 20th December 1940 on the ground that on 
the issue of a previous summons Fazal Karim had 
agreed to assist in effecting service of the noticei but 
Jhnd failed to do so. The endorsement on the back ot 
the sale deed of 1939 has been held as lnadmissib e 
evidena! by both the Courts below as it amounted 
a conveyance of property and was not stamped 


in 

to 
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and Fazal Karim refused to pay the stamp and 
penalty when required to do so. It is not contended 
by learned counsel for the petitioner that that en- 
dorsement was admissible in evidence. There was 
some evidence produced to the effect that the sale 
money was paid by Fazal Karim to Ghulam Mahmud 
on 19th February. Taking ali these facts into con¬ 
sideration and even assuming that Ghulam Mahmud 
would have given the evidence required of him by 
Fazal Karim, I can only come to the conclusion that 
the transfer to Fazal Karim took place on 24th 
January. It was clear that the parties intended to 
have a written document transferring the property 
and that the real transaction between them was the 
document of 24th January and not the oral transac¬ 
tions which had taken place prior to that date. Ihold 
therefore that the transfer to Fazal Karim took place 
on 24th January. It has been found by both the 
Courts below that it took place on the afternoon of 
that date and that the suit was instituted before it. 
These facts also, namely that the document was 
executed in the afternoon and that the suit was in¬ 
stituted before its execution have not been disputed 
by learned counsel for the petitioner. 

The fourth point remains, viz., whether the doctrine 
of lis pendens applies to a pre-emption suit. In this 
connexion the learned trial Judge referred to three 
cases reported in A. I. R. 1922 Lah. 403, 1 A. I. R. 
1934 Oiulh 3032 and A.I.R. 1927 All. 336. 3 Learned 
counsel for the petitioner seeks to distinguish all 
these three cases and he further relies upon three 
other rulings of the Lahore Chief Court and High 
Court reported in 26 P.R. 1908, 1 A. I. R. 1930 Lab. 
3565 and A. I. R. 1941 Lah. 433.0 it is to be noted 
that with one exception all these cases are of a date 
prior to 1932 and that the 1941 case does not sup- 
l*ort the proposition which is put forward by learned 
counsel for the petitioner. The judgment in that case 
is a very long one and it was a case not in which the 
vendee had subsequently transferred his right to n 
person with a right superior to the pre-emptor, but 
it was a case in which the vendee had improved his 
own position. At the end of the judgment of Din 
Mohammad J. which is the principal judgment in 
the case four principles were laid down one of which 
refers to the doctrine of lis pendens. It is No. 3 of 
the propositions and is as follows : 

“The effect of the rule of lis penden3 is only to 
bind the transferee if he happens to be a third per¬ 
son with any decree that is made in the suit even if 
he is not a party to it.” 

That judgment considered the whole law upon tho 
subject including a decision of their Lordships of the 
Privy Council reported in A.I.R. 19321 .C. o i v> hich 

1. (’22) 9 A. I. R. 1922 Lah. 403 : 69 I. C. 698 : 3 

Lah. 264, Hazara Singh v. But* Khan 

2. (’34) 21 A.I.R. 1934 Oudh 303 : 149 FC. 258.9 

Luck. 475 : 11 O. W. N. 317, Sh. Salamat Al. v. 

Nur Muhammad Khan. . , q 

3. (’27) 14 A.I.R. 1927 All. 33G : 100 I. C. 666.49 

All. 516: 25 A.L.J. 479, Bbagwan Sabai v. Mnak 

4 Ch (’08 d )'26 P.R. 1903: 145 P.L.R. 1908 : 39 P.W.R. 

1908. Mabamud Khan v. Khuda Baksb. 

MA.I.R. 1941 Lab. 433: 197 I. 0..227: « 

P. L. R. 581 (F.B.), Thakur Madho Singh v. 

James R. R* Skinner. I# c. 402: 54 

7 a S! 59 5: J: 

Prasad Singh. 
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learned counsel for the contesting respondent alleges 
O is decisive of the matter. In my opinion this judg¬ 
ment of tho Privy Council is decisive. At page 60 of 
the judgment the following remarks occur : 

“The argument for the appellants which would 
make the filing of the suit the fact which crystal¬ 
lizes the rights of the parties is mainly based upon 
the maxim pendente litc nihil innovetur. So far as 
the principle of this maxim finds expression inS. 52, 
T. P. Act, it undoubtedly applies, and due effect has 
been given to it in cases where the defence relied 
upon the resale to a cosbnrer pending suit.” 


I 


Although the decision in that case was based prin¬ 
cipally on the course of previous decisions in the 
Allahabad High Court, this remark, although obiter, 
is very definite and must in my opinion be followed. 
Although the Transfer of Property Act does not 
apply to this province, it has been long the custom 
for the Courts in this province to apply the princi¬ 
ples laid down in it as principles of equity. I there¬ 
fore agree with the finding of the Courts below that 
the principle of lis pendens applies in pre-emption 
suits. The result is that the suit of Mohd. Karim 
has been rightly decreed and these two petitions are 
’therefore dismissed with costs. 


K.S./R.K. 


Petitions dismissed. 


T. P. Act — 

(b) (’36) Mulla, S. 1 Page 7 Pt. (k). 
(’37) Mitre, S. 1 Page 5, N. 8 . 

(c) (’36) Mulln, S. 52 Page 231 Pt. (1). 
(’37) Mitrn, S. 52 Page 192, N. 235. 
Limitation Act — 

(’42) Chitalcy, Art. 10, N. 15 Pt. 1. 
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Jamadar Amirul Mulk s/o Risaldar 
Tursam Khan — Appellant 

v. 

Mir Sayed and others , Vendors and 
others , Vendees — Respondents . 

Civil Appeal No. 104/41 of 1941, Decided on 25th 
November 1941, from judgment and decree of Addi¬ 
tional Judge, Peshawar, D/- 5th May 1941. 

• Pre-emption — Right of — Right should be 
determined from position on date of sale and 
not from that on date of suit — Vendee cannot 
improve hie position upto date of suit: Civ. Revn. 

1940 and Civ - Revn - No - 147 1939, 

OVERRULED. 

^ A right to pre-empt arises as soon os a salo takes 
place and the vendee should not be allowed by his 
unilateral act to defeat tho right which tho pre- 
emptor has already acquired. The pre-emptor is 
given a certain period of limitation for instituting 
his suit and his right should not bo made to depend 
on whether ho brings tho suit quiokly or near tho 
expiry of limitation or upon the time required for 
the disposal of tho suit. Therefore, the dato of tho 
sale should bo the dato on whioh tho rights of tho 
parties are to be considered and not tho date of tho 
suit: Civ. Revn. No. 147 of 1939 and Civ. Rovn. 
No.892 of 1940, OVERRULED',!! I.0.145(Pesh.). 
Foil.; ('82) 19 A.I.R. 1932 P.0. 57, ExpL; Case law 
reviewed . [P 40 0 2] 

Bh. Allah Bahhsh — for Appellant. 

K.B.Saaduddin^Einam Chand andK.Mohtad - 

ulla — for Respondents (Vendees). , 


ALMOND J. C.—This further appeal arises in 
a pre-emption suit. The plaintiff Jemadar Amirul 
Mulk sued defendants 1 to 5 the vendors and defen¬ 
dants 6 to 8 the vendees for possession of the suit 
property which is agricultural land on payment of 
Rs. 200. He claimed that he was an owner in tho 
estate whereas the vendees lmd not that qualifica¬ 
tion. The vendees resisted the suit on the ground 
that subsequent to the institution of the suit they 
had become owners in the Mahal by a gift dated Gth 
July 1940. They further alleged that they had paid 
Rs. 1700 to the vendors and had since the comple¬ 
tion of the sale paid off Rs. 2800 as mortgage money 
and in addition another sum of Rs. 200 on account 
of improvements. On these pleadings tho following 
issues were framed : (1) Whether the vendees ac¬ 
quired the land in Mahal Allahdadkhel on 6 th July 
1940. (2) If issue 1 is proved, whether the plaintiff 
has still got a preferential right. (3) Whether Rupees 
1700 were paid or fixed in good faith. (4) Whether 
the vendees have paid Rs. 2800 to tho mortgagees 
and are entitled to this sum from the plaintiff. 
(5) Whether the vendees have paid Rs. 200 to the 
mortgagees for improvements and the plaintiff is 
bound to pay this sum. ( 6 ) What is the market 
value ? 

The decision on these issues was as follows: Issue 1: 
The vendees had become owners in the estate 01 
4 kls. 9$ mis. by gift on 6 th July 1940 and of 4 kls. 
by purchase on 6 th September 1940. Issue 2 : This 
acquisition by the vendees could not defeat tho plain¬ 
tiff's right as A. I. R. 1932 P. C. 57* did not govern 
cases of pre-emption in this province but only in the 
province of Agra and that the authority which he 
was bound to follow in this province was tho autho¬ 
rity reported in 71 I. C. 145.2 jssue 3 : Rupees 1700 
had been actually paid. Issue 4 : The vendees had 
paid Rs. 2800 to the mortgagees. Issue 5 : The 
vendee had paid the mortgagees Rs. 200 on account 
of improvements but they wero not bound to do so 
under the terms of the mortgage and, therefore, tho 
plaintiff could not be required to pay this sum. 
Issue 6 : Did not arise. Ho, therefore, decreed the 
plaintiff's suit on payment of Rs. 4500. 

An appeal was preferred by the vendees to the 
District Court. They questioned the decisiou on 
issues 2 and 5. Tho learned Additional Judge dis¬ 
posed of the appeal on issue 2. Ho found that as a 
result of n recent judgment of this Court in Civil 
Revision No. 147 of 1939 decided on 31st October 
1940 the vendees could improve their position at 
any time up to the date of the decree. Ho, therefore, 
dismissed the plaintiff's suit. The plaintiff has pre¬ 
sented this further appeal in which tho only point 
ho raises is the decision on issuo 2. Ho prays that 
the decree of the trial Court be restored. It is’ there¬ 
fore clear that tho points for decision in this Court 
are those covered by issues 2 and 5. On tho legal 
question there has been great diversity of opinion 
and the first caso on the subject which wo are to 
consider is the judgment of tho Privy Council re- 
ported .n A I R 1932 P.C. 57,1 tot if that pronounce- 
ment is held to bo general in its nature the plaintiff 
cannot succeed, but after reading that judgment we 
are of op nion that it was meant to ipply to the 

thit tw u ° nly - , Thoir Pointed out 

tut there had been a long course of judgments in 

that province allowing tho vendee to improve hit 

AIR - 1992 p -°- 57 * i38 1 . o 402 • fii 

gj£ : 69 L A - 188 < p O >. Hans 
2 La ( l’ 22) 71 LC ' 145 (Pe3h )l Aya Ram p arahotaru 
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position at anytime up to the date of the decree and 
n observed that if there was a current of decisions in 
the Allahabad High Court against the contention of 
the appellants as the judgment of the appellate 
Court would seem to indicate, it should not now be 
disturbed unless manifestly wrong. It was further 
observed in the course of the judgment that owing 
to an amendment to the pre-emption law in that 
province cases of this nature were not likely to arise 
in future. They also adverted to the fact that the 
decisions of the Lahore High Court had been differ¬ 
ent from those of the Allahabad Court but that it 
was not necessary to consider the Lahore view in 
those proceedings. We can only conclude that the 
judgment of their Lordships was therefore meant to 
apply to one province only and was not to be of 
general application. 

The Punjab view was expressed in great detail in 
a case reported in 91 P. R. 1909.3 The case was de¬ 
ft cided by a Bench of six Judges. One of them held 
that the vendee could improve his position up to the 
date of the decree. One of them was of opinion that 
he could improve it up to the date of the suit and 
the remainder were of opinion that the date of sale 
was the vital date. In A. I. R. 1933 Lah. 481* it was 
observed that the pre-emptor must have superior 
rights at the time of the sale, at the time of the suit 
and at the time of the decree. Reference was made 
in that judgment to the decisions of the Allahabad 
High Court and to one case from the Calcutta Court 
but no reference was made to the judgment ir * 
the Pubjab Record just referred to. Moreover, that 
was a case not of the vendee improving his position 
but of the pre-emptor losing his position: he lost it 
as the result of a partition which ^ ®^ ct T ed . du r r iQ? 
the pendency of the suit. In A.I.R. 1935 .HJ\* 
it was de 6 nitely held that the vendee could impro e 

■ r/ssCuS- «s sKiShi: 

previous decision in the Punjab Kecord^ The 
Tudcres referred in particular to the fact that under 
S. 4, Pre-emption Act, the right of P re -.emption 
meant “the right of a person to acquire agricultural 
land” and that as the land was not actually acquired 
until the date of the decree, that date must be the 
one to bo taken into consideration when deciding the 
rWal claims of the parties. There was another judg¬ 
ment to the same effect reported in A. 

Tali 1826 decided by the same Judges who decide 

A I B 1985 Lah. 529.6 In the later case, reliance 

one reported in 71 , n , • led it followed the decision 

■> - 

quality as a ?“&j£a b y the action of the 

suit. He cannot be P 1 fa . rule however is 

vendee subsequent to the sale, an 

3. (’09) 91 r.R. 1909 (F.B.), Dbanna Singh v. Gur- 
bakbsh Singh. . . m I.C. 635: 14 

5 i0 ( S 2 92 A l: L 3? P L B. 873. Hayat Bakhsh v. 
Mausabdar Khan. . 170 I. C. 398 : 


subject to an exception where a vendee prior to the 
institution of a suit for pre-emption retransfers the 
property to a person who has equal rights with the 
plaintiff.'* 

In the case which was relied upon by the Addi¬ 
tional Judge in the decision of the present case one 
of us held that in view of the later opinion of the 
Lahore High Court the opinion expressed in 71 I.C. 
145 2 could no longer be regarded to be good law. 
Another case came before the other of us in Civil 
Revision No. 392 of 1940. In that case the vendee 
had improved his position between the date of the 
sale and the institution of the suit and it was held 
that the general trend of opinion was that the vendee 
could at any rate improve his position up to the date 
of the suit if not afterwards. The case has been very 
fully argued by learned counsel who have appeared 
before us, and we have come to the conclusion that 
we should revert to the position which was adopted 
in 71 I. C. 145. 3 It is clear to us that a right to 
pre-empt arises as soon as a sale takes place and 
that the vendee should not be allowed by his unilate¬ 
ral act to defeat the right which the pre-emptor has 
alreadv acquired. The pre-emptor is given a certain 
period of limitation for instituting his suit and, it 
does not appear to us that the law can intend that 
his right should be made to depend on whether he 
brings the suit quickly or near the expiry of lunita- 
tion or upon the time required for the disposal of 
the suit. Their Lordships of the Privy Council re¬ 
marked that there was theoretically a lot to be said 
for the proposition that ‘the date of the sale should 
be the date on which the rights of the parties are to 
be considered and,' it is furthermore obvious that 
there are very practical considerations for taking 
this date. If any other date were to be token it is 
quite clear that the whole law of pre-emption can bo 
made a nullity. All that the vendees have to doos 
to take their sales in two parts on two different dates 
and they can defeat any suit for pmpto We 
think that there can be nothing said for taking the 
date of the suit as the date on which the po»tion of 

which Of bourse could not apply to transfer during 

srtfsss otthe^r s; hit 

plaintiff is entitled to pre-empt the property. 

The only remaining question is one of improve- 

£7any sum on account of improvements and th r^ 

«“ ■**““ “ l '*' ,h “ °" n “ “ I 

K.S./B.K. 
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Firm Hukam Chand Duni Chand — 

Petitioners 

v. 

Income-tax Commissioner , N-.W. F. P. 

Circle, Lahore — Bespondent. 

Misc. Appln. No. 35 of 1941, Decided on 2Sth 
July 1941. 

(a) Income-tax Act (1922), S. 66 — Question 
whether person is member of partnership firm 
or not is of fact—Commissioner’s finding sup¬ 
ported by evidence — No question of law is 
Involved. 

The question whether a certain person is a 
• member of a partnership firm or not is a question of 
® fact and if there was evidence on which the Income- 
tax Commissioner could come to his finding on that 
question then there is no reason for calling upon 
him to state a case as no question of law can be said 
to bo involved on that point. Whether the finding 
of the Income-tax Commissioner is correct or incor¬ 
rect is not a question for Judicial Commissioner’s 
Coart to decide. [P 47 C 2) 

(b) Income-tax Act (1922), Ss. 13 and 66 — 
Income-tax Officer of opinion that assessee 
could not be correctly assessed on method of 
accounting followed by him—Income-tax Officer 
can assess in such manner as he may determine 
—No question of law is involved. 

Where the Income-tax Officer is of opinion that 
' tho assessee’s books are not sufficiently well kept 
and he could not correctly assess the income of the 
C assessco on the method of accounting followed by 
him, he is justified under S. 13 in making the assess- 
i ment in such manner as ho might determine. No 
question of law can be said to be involved in such a 
case. (P 47 C 2] 

Hukam Chand — for Petitioners. 

Sh. Allah Bakhsh — for Bespondent. 

ORDER. — Thi9 is an application by the firm 
Hukam Chand Duni Chand for an order requiring 
the Income-tax Commissioner to state and refer a 
case under S. 66, Income-tax Act. The points on 
which they request that tho Income-tax Commis¬ 
sioner should state the case are as follows: (1) Whe¬ 
ther in tho circumstances of the case the Income-tax 
Officer and the Appellate Assistant Commissioner 
were in law right in holding that the petitioners 
were not a firm but the business of firm Hukam 
A Chand Duni Chand was solely owned by a joint 
Hindu family represented by Duni Chand. (2) Whe¬ 
ther the Income-tax Officer was legally justified in 
adding the income of Duni Chand partner to the 
income of the petitioners firm and making ono joint 
assessment. (3) Whether in the circumstances of the 
case, the loss of Rs. 917 in forward transactions in 
cotton was rightly disallowed. (4) Whether in view 
of the facts stated tho Income-tax Officer acted 
judicially in assuming the income from “Barafi” at 
Bs. 4000 against Bs. 1490 disclosed by the accounts. 
(6) Whether there is any legal justification (a) in 
adding Bs. 500 to Afghani account, (b) in applying 
a flat rate of 2 per cent, on the sale of Warwatta 
account and (c) in disallowing Bs. 656 being the 
shortage in piece goods account. 

It will bo convenient to treat tho first two of 
vhete grounds together and the last three together. 
The allegation of the plaintiffs firm is that one 
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Devki Nandan is a member of the firm Hukam 
Chand Duni Chand. It is quite obvious that the « 
question whether a certain person is a member of 
a partnership firm or not is a question of fact and 
if there was evidence on which the Income-tax 
Commissioner could come to hi9 finding that Devki 
Nandan was not a member of the firm but that the 
firm was a joint Hindu family firm, then there is 
no reason for calling upon him to state a case. That 
the Income-tax Commissioner had such grounds is 
apparent from the second paragraph of his order in 
which he refused to state a case on the application 
of the petitioners. The evidence in support of the 
petitioner’s claim was summarised as follows: (1) An 
entry in the register of firms maintained under the 
Partnership Act which shows L. Duni Chand and 
P. Devki Nandan as partners. (2) A letter from the 
Imperial Bank stating that Duni Chand and P. 
Devki Nandan operate on the firm’s account, and 
(3) Statements of certain residents of Peshawar / 
that they recognized the alleged partnership. 

Against that evidence the Commissioner took into 
consideration the following facts : (1) That there is 
no partnership deed. (2) That there is no evidence 
of any distribution of profits between the partners. 

(3) That it is incredible that P. Devki Nandan’s 
share in the firm would not have been mentioned in 
any of the earlier years, if he had in fact been a 
partner since 1917 as is now alleged. 

It is therefore clear that tho Income-tax Commis¬ 
sioner had some grounds for arriving at his decision 
and whether the decision thereon is correct or 
incorrect is not a question for this Court to decide. 
There appears to me to be no question of law 
involved on this point. The remaining points are 
clearly covered by the provisions ofS. 13 of tho Act. 
The Income-tax authorities have held that tho 
books which have been kept by tbe petitioners* g 
firm are not sufficiently well kept to enable the 
income of the firm to be correctly assessed. It is 
provided in S. 13 of the Act that "if the method 
of accounting employed by the assessee is such 
that in the opinion of tho Income-tax Officer tho 
income, profits and gains cannot be properly deduced 
therefrom, then computation shall be made upon 
such basis and in such manner as the Income-tax 
Officer may determine.” The Income-tax Officer in 
this case was of opinion that he could not correctly 
assess the income of the petitioners on tho method 
of accounting which they followed and ho was there¬ 
fore justified under that section in making tho 
assessment in snoh manner as he might determine. 
There is in my opinion no substance in this appli¬ 
cation which is accordingly dismissed with costs. 
Pleader’s fee Bs. 50. 

G.N./R.K. Application dismissed. h 
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Ganda Ram s/o Sohna Ram 
Accused — Petitioner 


Emperor. 

Criminal Revn. No. 374 of 1941, Decided on 14th 
January 1942, against order of Addl. Sess. Judge, 
Peshawar, D/- 11th October 1941. 6 

Punjab Pure Food Act (8 of 1929), S. 11 _ 
Whether food is adulterated or not la for Court 
and not for Public Analyst to decide — Form 
prescribed by Act contemplates opinion of Pub¬ 
lic Analyst whether article has excess or deli- 
clency In constituents. 



•18 Peshawar Messrs. Makhan Mal v. I.-t. Commr., Punjab (Almond J. C.) A. I. R. 


The question whether the food is adulterated or 
7 not is one for the Court to decide and not one for 
the Public Analyst. The form prescribed by the Act 
clearly contemplates that the Analyst is merely to 
give his opinion as to whether the article which he 
analyses has an excess or deficiency in constituents 
which are shown in cols. 4 and 5 of the schedule 
attached to rule 3 of the rules framed under the 
Act. It is then for the Courts to come to the conclu¬ 
sion after considering the opinion of the analyst on 
this point whether the food is adulterated or not. 

[P 48 C 1] 

Ganesha Khan — for Petitioner. 

Advocate-General — for the Crown. 

ORDER. — This is an application for revision 
of the order of the A. I). M., Peshawar, convicting 
Ganda Ram of an offence under S. 13 of the Punjab 
Pure Food Act, 1929, as applied to this province. 

•u The conviction is based entirely on the certificate of 
the Public Analyst given under S. 11 of the Act and 
the question is whether that certificate is sufficient 
on which to base the conviction. It is to be observed 
that the certificate is not given in the form which 
is prescribed by the Act. In the form prescribed by 
the Act the Analyst is to certify as follows : 

“I am of opinion that the same is a sample of 

.which conforms (or does not conform) to the 

standard of.prescribed by the rules made 

under the Punjab Pure Food Act, 1929, in the 
following respects." 

In this case the opinion of the Analyst is as 
follows: "The sample is adulterated.” 

Now the question of whether the food is adulter- 
tated or not is one for the Court to decide and not 
one for the Public Analyst. The form clearly con¬ 
templates that the Analyst is merely to give his 
„ opinion as to whether the article which ho analyse 
" .has an exces 3 or deficiency in constituents which 
are shown in cols. 4 and 5 of the schedule attached 
ito rule 3 of the rules framed under the Act. It is 
then for the Courts to come to the conclusion after 
considering the opinion of the Analyst on this point 
Whether the food is adulterated or not. In the 
manner in which this case has been disposed of the 
functions of the Magistrate have virtually been exer¬ 
cised by the Public Analyst. I accept this petition 
and setting aside the conviction of the petitioner 
direct that the fine, if paid, be refunded. 

G.N./B.K. _ Petition accepted. 
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Almond J. C. 

Messrs. Makhan Mal Earn Ch,— 

Asscssces — Petitioners 

v. 

Commissioner of Income-tax , 

vj t V F. and Delhi Provinces Lahore 

_ "Respondent. 

Misc. Case No. 155 of 1940, Decided on 18th 
March 1941. 

determine - His^cisi^n supported by reasons 

to’” mtta entirelyfortt» 

to determine whether t * * profits and gains 

T, “ Jo, “- 


cial Commissioner’s Court will not interfere with 
any finding of Income-tax Officer on such a point « 
unless the decision has been arbitrary or capricious. 
When reasons have been given for the decision no 
question of law can be said to be involved in the 
case : ( 37) 24 A. I. R. 1937 Lab. 721, Bel. on. 

[P48C2] 

L. Warir Chand — for Petitioners. 

Sh. Allah BaJchsh and Ch. Abdullah Khan (In¬ 
come-tax Officer) — for Respondent. 

ORDER. — This is an application made by 
Messrs. Makhan Mal Ram Cband shop-keepers of 
the Peshawar City for an order to require the Com¬ 
missioner of Income-tax to stato a case under S. 66 
of the Act. The facts of this case are that uptil 
1936-37 the accounts os kept by the petitioners 
were accepted as the basis of an assessment. In the 
following year the Income-tax Officer refused to 
accept them and applied the proviso of S. 13 of the f 
Act. An appeal to the Assistant Commissioner of 
Income-tax failed. The reasons which were given by 
the Income-tax authorities for refusing to accept 
the account books for this year were that the 
average rate of profit on the sales worked out at a 
much lower rate than that generally obtained in 
that particular line of business; that thero was no 
stock account; that the cash sales were without 
details and not supported by any vouchers; that tho 
classification of the sales made at the close of tho 
day was more or less arbitrary and there was some 
doubt as to whether the kachha rokar was regularly 
maintained* The latter statement was made largely ( 
on tho fact that when surprise inspections on two, 
occasions were made the entries of the kachha rokarl 
had not been transferred to the packka rokar. 

Now, it appears to me that no question of law 
whatsoever is involved in this case. Tho Income- g 
tax Officer is empowered to apply the proviso of 
S. 13 of the Act if the method employed for accoun¬ 
ting by the assesseo is in the opinion of tho Income- 
tax Officer such that the income, profits and gain3 
cannot properly be deduced therefrom. The most 
recent published authority on the cose is reported m 
5 I.T.R. p. 464 corresponding to A. I. B. 193* 

721. 1 In that cose it was held that it was a matter 
entirely for the Income-tax Officer to determine 
whether tho accounts kept by the assessce wero 
such that the income, profits and gains could not bo 
properly deduced therefrom and that tho High 
Court would not interfere with any finding of an 
Income-tax Officer on such a point unless.thei dcci- 
sion had been arbitrary or capricious In the present 
rasa reasons have been given by tho Income-tax 
Officer and tho Income-tax Assistant Commissioner 
as to why they are of opinion that the proviso to 
S 13 should be applied. I can find no question oi 
law involved in Z case and decline to call u£m 
the Commissioner of Income-tax to state.a.cw 
The petition is dismissed with costs. Header 
Rs. 30. .. . , 

G.N./B.K. 

464, Ganga Ram-Balmokand v. Commissiu 

Income-tax. 
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Almond J. C. and Mir Ahmad J. 

Messrs. Forbes Forbes Campbell and Co. 
Ltd., through General Attorneys , Seth 
Holaram and Ram Chand — 

Decree-holders — Appellants 

v. 

Fazal Karim s/o Shah Alam and 
another — J udgment-debtors — 

Respondents. 

Civil Appeal No. 255/63 of 1040, Decided on 10th 
November 1941, from order of Additional Judge, 
Peshawar, D/• 22nd July 1940. 

(a) Civil P. C. (1908), ,t S. 45—Court of Political 
Agent of Quetta is one established or continued 

6 by Governor-General in Council — Governor- 
General’s Notification No. 786-1.B. published 
in Gazette of India of 12th April 1913 extending 
S. 45 to Courts established or continued by him 
in Baluchistan still continues in force by reason 
of para. 9 of Adaptation of Indian Laws Order 
—Application for transfer of decree for execu¬ 
tion to Court of Political Agent Quetta is valid 
and can constitute step-in-aid of execution. 

That the Court of the Political Agent Quetta is 
one established or continued by the Governor-Gene¬ 
ral in Council is shown by Notification No. 3072-F.B. 
of 16th October 1903 which is reproduced in British 
Enactments in force in Indian States Edn. 4, 
Vol. 1, page 68 . The Governor-General in Council 
had issued a notification extending the provisions 
of S. 45 of the Code to the Courts established or 
c continued by him in Baluchistan — Notification 
No. 786-I.B. Published in the Gazette of India of 
12th April 1913, and that notification still con¬ 
tinues to be in force by reason of para. 9 of the 
Government of India (Adaptation of Indian Laws) 
Order, 1937, until it is revoked or varied by the 
competent authority which is now the appropriate 
Provincial Government. Consequently an applica¬ 
tion to a Court in British India for transfer of a 
decree for execution to the Court of Political Agent 
Quetta is a valid application and can constitute a 
step-in-aid of execution for the purposes of limi¬ 
tation- * [P 49 C 2; P 50 C 1] 

(b) Civil P. C. (1908), S. 45-Words “foreign 
Prince*' in S.45—Meaningof—Khan of Qalat is 
foreign or Indian Prince within S. 311, Govern¬ 
ment of India Act — Quetta is part of State of 
Khan of Qalat. 

* Tho words "foreign Prince*' in S.45, Civil P. C., 
refer to Courts in Native Indian States in alliance 
with the British Government: (’20) 16 A.I.R. 1929 
Sind 45, Bel. on. [P 50 c 1 ] 

It is not correct to say that Baluohiatan is oom- 
posed of two parts only, British Baluchistan and 
tho tribal areas, for the territories of tho Khan of 
Qalat are also situated within tho borders of Balu¬ 
chistan and there can be no doubt whatever that he 
is a foreign or Indian Prince within tho meaning of 
S. 811, Government of India Act, for he 19 under 
treaty obligations with His Majesty as is shown in 
Vol. 9, Part 3, p. 398 of AJtoheson’s Treaties. 

^ . [P 50 0 1] 

Quetta being a part of his State is situated with¬ 
in tho territory of a foreign Prince or State and not 
within tribal areas: (*40) 27 A. I. R. 1940 Pesh. 30, 
on. [P 50 C 1] 

L. Charanjit Lai — for Appellants. 

Sh. Mohd . Shafi — for Respondents. 
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bell <fc Co. of Karachi obtained a decree on an award 
in the Court of the Judicial Commissioner of Sind 
in 1934 against Fazal Karim and Ghulam Faruq 
residents of Nowshera Kalan in the Peshawar Dis¬ 
trict. They obtained a transfer certificate from that 
Court to the Court of the District Judge in Peshawar 
by an application dated 21st July 1938 which was 
granted on 25th July 1938 and the application for 
execution was made in the Court of the District 
Judge Peshawar on 29th March 1939. The District 
Judge transferred it to a Subordinate Judge of the 
First Class for execution. One of the points raised 
by the judgment-debtors was that the application 
was not within time. In order to bring it within 
time the decree-holders relied on a previous applica¬ 
tion made to the Court of the Judicial Commis¬ 
sioner Sind for transfer of the decree to the Court 
of the Political Agent Quetta. This application was / 
made on 27th May 1937. It is admitted by counsel 
for both parties before us that if that application 
was made for transfer to a Court to which the 
decree could be transferred within the meaning of 
S. 45, Civil P. C., then it is a step-in-aid sufficient 
to extend the period of limitation for execution of 
the decree. The executing Judge found that the 
application for transfer to the Court of the Political 
Agent Quetta was a valid application and he accord¬ 
ingly directed the execution to proceed. An appeal 
was preferred by the judgment-debtors to the Court 
of tho District Judge Peshawar. An Additional 
Judge reversed tho order on the ground that there 
had been no notification by the Provincial Govern¬ 
ment of Sind within tho meaning of S. 45 of the 
Code. He therefore held that the present application 
was time barred. A further appeal has been pro- „ 
sented to this Court by tho decree-holders. The J 
legal position has bcon fully argued for the first 
time in this Court. Section 45 of the Code now 
reads as follows : 

“So much of the foregoing sections of this Part 
as empowers a Court to send a decree for execution 
to another Court shall be construed as empowering 
a Court in any Province to send a decreo for execu¬ 
tion to any Court established or continued by tho 
authority of the Central Government or of the 
Crown Representative in the territories of any 
foreign Prince or State to whioh the Provincial 
Government has, by notification in the offioial 
gazette, declared this section to apply.'* 

Prior to tho Government of India (Adaptation of 
Indian Laws) Order, 1937, of 18th March 1937, 
which came into force on 1st April 1937, the words 
“Provincial Government** in that section read as ; 4 
“Governor-General in Council” and the Governor- 
GoDoral in Council had issued a notification ex¬ 
tending tho provisions of S. 45 of the Code to the 
Courts established or oontinued by him in Balu- 
chistan-Notification No. 786-I.B. published ,in the 
Gazette of India of 12th April 1913. That the 
Court of the Political Agent, Quetta is one esta¬ 
blished or continued by the Governor-General in 
Council is shown by Notification No. 3072-F.B. of 
16th Ootobor 1903 whioh is reproduced in British 
Lnaotmenta in force in Indian States, Edn. 4. Vol. 1, 

Pu * L beamed counsel for the appellants argues 
that by yirtue of para. 9 of tho Adaptation of Indian 
Laws Order the notification of the GoTornor-Gone, 

?o Un . 0l J 00 “ tlnuea ,n f Mce until it is revoked 
or modified by the appropriate Provincial Govorrl 
.pt. Tho relative portion of that paragraph roe* 


mei 

as 


“The provisions of this order which adapt or 
modify Indian laws so as to alter the manner ** 
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which the authority by which or the law under or 

r,n:; anC r llh W , hi , Ch nn . v lowers areexercisable 
sha 1 not render invalid any notification_dulv 

made or issued .... before the commencement of 

this order, and any such notification_may be 

revoked, varied or undone in the like manner, to 
the like extent and in the like circumstances ai if 
it had been made, issued or done after the com¬ 
mencement of this order by the competent autho- 

“° d , '? accordance with the provisions then 
applicable to such a case." 

Learned counsel for the respondents contends 
that the meaning of this paragraph is that the 
notification in dispute only remained valid until 
the order in Council came into force. This inter- 
pretation which he would put upon it is in our 
opinion clearly untenable. The paragraph was meant 
to continue the notification in force until it was 
revoked or varied by the competent authority which 
is now the Provincial Government. As a further 
argument learned counsel contends that the notifi¬ 
cation as originally issued was ultra vires as Quette 
is not situated within the territory of any foreign 
Prince or State but is situated within tribal areas. 
He referred in this connexion to the definitions 
given in S. 311, Government of India Act. “Tribal 
areas” are there defiued as meaning the “areas 
along the frontiers of India or in Baluchistan which 
are not part of British India or of Burma or of any 
Indian State or of any foreign State." He contends 
that Baluchistan is composed of two parts only, 
British Baluchistnn and the tribal areas. That 
however is obviously not correct, for the territories 
of the Khan of Qalat are also situated within the 
borders of Baluchistan and there can be no doubt 
whatever that he is a foreign or Indian Prince 
within the meaning of S. 311 of the Act, for he is 
under treaty obligations with His Majesty as is shown 
in Vol. 9, Part 3, page 398 of Aitcheson’s Treaties. 
That Quetta is a part of his State has been held in 
a judgment of this Court reported in 1940 Pesh. 
L. J. 30.1 The words “foreign Prince” referred to 
in S. 45 of the Code have been interpreted by the 
Judicial Commissioner's Court Sind in a case 
reported in A.I.R. 1929 Sind 45 2 as being Courts in 
Native Indian States in alliance with the British 
Government. 

For these reasons, wo are of opinion that the 
application made for transfer of the case to tho 
Court of the Political Agent at Quetta was a valid 
application and, therefore, constitutes a step-in-aid 
for the purposes of limitation. We hold that the 
application for execution was within time and set¬ 
ting aside the order of Additional Judge, we direct 
the execution to be proceeded with. Costs in this 
Court and in tho District Judge’s Court will be 
costs in the execution and pleader’s fee is fixed in 
this Court at Rs. 32. As a substantial question of 
law as to the interpretation of the Government of 
India Act and tho Adaptation of Indian Laws Order 
is involved, we grant a certificate to that effect 
under S. 205, Government of India Act. 

G.N./R.K. Order accordingly. 

1. (’40) 27 A. I. R. 1940 Pesh. 30 : 190 I. C. 203 : 
1940 Pesh. L. J. 30, Devki Nandan v. Emperor. 

2. (’29) 16 A.I.R. 1929 Sind 45 : 111 I. C. 98 : 23 
S. L. R. 205, Narsomal Jiwandas v. Pesumal. 

h ---- 

C. p. c._ 

(a) (’40)*Chitaley, S. 45 N. 1 Pt. 1. 

(’41) Mulla, Page 175 Pt. (p). 

Limitation Act — 

(’42) Chitaley, Art. 182 N. 95. 
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Gian Cliand slo Lachman Das 
another — Petitioners 


and 


v. 


Emperor. 

Revn - Ee‘n. No. 376 of 1941, Decided 
on 13th January 1942, for revision of order of Sess 
Judge, Hazara, D/- 26th November 1941. 

(a) Court-fees Act (1870), S. 19 (17) — Revi- 
sion application by prisoner even if presented 
through counsel is exempt from court-fee. 

A revision application by a prisoner even if pre¬ 
sented through a counsel is exempt from the pay¬ 
ment of court-fee under S. 19 (17). (P 50 C 2] 

(b) Penal Code (1860), S. 379 — Two persons 
going to steal particular article — One of them 
actually committing theft not able to find that 
article and stealing something else — Both are 
guilty of theft. 

If two persons go to steal a particular article and 
one who is actually committing the theft is not able 
to find that particular article but steals something 
else instead and run off together, both must be held 
guilty of theft, inasmuch as tho other who did not 
actually steal the article must be taken to have 
acted in furtherance of the common intention to 
commit theft. [P 61 C 1] 

R. S. Ram Labhaya — for Petitioners. 

Advocate-General — for the Crown. 

ORDER—In this case Gian Chanel aged 17 and 
his brother Paras Ram aged 14 were convicted of an 
ofleuce under S. 380, Penal Code, and wero senten¬ 
ced respectively to one year’s rigorous imprisonment 
and to 15 stripes the latter to bo administered in 
the manner of school discipline. They appealed to 
the Sessions Judge who reduced the sentence passed 
upon Gian Chand to six months’ rigorous imprison¬ 
ment and in other respect dismissed the appeal. A 
preliminary objection was taken by the office on tho 
presentation of this application for revision that the 
application should be stamped under tho Court-fees 
Act. The learned Advocate General has agreed with 
the proposition that where an application is presen¬ 
ted by a prisoner even if it is presented through 
counsel it is exempt from the payment of tho court- 
fees under the provisions of S. 19 (17) of the Act 
and this appears to be the view of all the High 
Courts in India as is apparent from para. 622 of 
R. B. Diwan Chand Obhrai’s book “The LawRcgu- 
lating Court-fees and Jurisdiction.” As far as Gian 
Chand, therefore, is concerned the application does 
not require a court-fee stamp. As regards Pams Bam 
however it obviously requires a court-fee stamp and 
this has been made good today. 

As regards the merits the story for the prosecution 
was that another brother of the two petitioners had 
sold a sewing machine to Mt. Taradevi for Bs. 15. 
The lather of the petitioners objected to the sale on 
the ground that it had been sold 
price. On the morning of 31st July 1041 while Mt. 
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Taradevi was drawing water from a tap some dis- 
** tance from her house and while her two minor sons 
Kishan Chand aud Manohar Lai were left in the 
courtyard, the two petitioners came in. Gian Chand 
began to play a game of cards with those two boys 
while Paras Ram went inside the house. Ho could 
not find the machine as Taradevi hail hidden it 
under some grass apparently suspecting that some 
of Lachbman Das’s family might try to take the 
machine back. There was however in the house a 
box with an unlocked pad-lock in which were a pair 
of bangles and a ten rupee note. Paras Ram took 
these articles from the box and then the two peti¬ 
tioners ran from the house. 

The principal evidence in the case was that of 
Kishan Chand aged nine the elder of the two minor 
son3 of Mt. Taradevi whose evidence both thoCourts 
below have believed to be true. Some other evidence 
0 of a corroborative nature was produced but learned 
counsel for the petitioners has argued that it is un¬ 
reliable. There are undoubtedly some discrepancies 
in the corroborative evidence. In the first informa¬ 
tion report it is said that Makhan, Mohd. and Mt. 
Bassi a sister-in-law of Mt. Taradevi saw the two 
petitioners running away. Makhan who was pro¬ 
duced as a witness does not support this fact, Mohd. 
who is an independent witness says that he saw the 
two petitioners running away but his statement 
shows one discrepancy ns compared with his police 
statement and one discrepancy compared with tho 
evidence of Kishan Chand. To the police he said 
that ho had struck Paras Ram with a light stick as 
he was running away, whereas in Court he says that 
it was Gian Chand who was struck. Mohd. said at 
the trial that it was Manohar Lai the younger of tho 
^ two sons of Mt. Taradevi who came running after 
the petitioners, whereas Ki9han Chand says that it 
was ho who ran after the petitioners. Mt. Bassi does 
not say that she saw tho petitioners running away 
but 6ke says that she was ill in her house and that 
she heard them saying as they passed the house 
that they had got some compensation for tho sewing 
machine. 

The report in the case was made on 3rd August. 
Mt. Taradevi explains the delay as being due to the 
fact that she was trying to get redress from Lachh- 
man Das tho father of the petitioners: but when he 
refused to give her redress, she made a report. She 
also said at the trial that she had attempted to 
make a report on the day of occurrence but the Sub- 
Inspector refused to record her report. This docs 
not sound to me to be probable. Learned counsel has 
also argued that Gian Chand was merely an acces- 
ct sary after the fact, but in my opinion if ho and 
Paras Ram went to steal the machine and Paras 
Ram instead stole the bangles and ten rupee noto 
and both of them ran off together, it must bo held 
that Gian Chand was acting in furtherance of a 
common intention to commit theft. If two persons 
go to steal a particular article and one who is actu¬ 
ally committing the theft is not able to find that 
particular article but steals something else instead, 
I am of opinion that both must be held goilty. I 
have read all the evidence in this case and havo 
come to the conclusion that the findings of the two 
Courts below are correct. The petition is therefore 
dismissed. 

• G.N./R.K, Petition dismissed. 

Penal Code — 

(b) ('30) Gour, Pago 1272 N. 4424. 

(*38) Ratanlal, Page 912 Note "Cases—Dishonest 
intention.” 


A. I. R. (29) 1942 Peshawar 51 e 

Almond J. C. and Mir Ahmad J. 

Sher Ali s/o Amir Khan and others 
Accused — Appellants 


Emperor. 

Criminal Appeal No. 3-52 of 1941, Decided on 
10th December 1941, against order of Sess. Judge, 
Derajat, D'- 9th October 1941. 

(a) Criminal trial — Story not mentioned by 
person in first information report given in 
Court ought to be disbelieved. 

Where there is no mention of a certain incident 
in the first information report given by a person 
but such incident is given by him in evidence in 
Court, his storv in Court should be disbelieved. f 

(P 52 C 2] ' 

(b) Criminal P. C. (1898), S.423—Appeal from 
conviction under S. 304, Penal Code—Appellate 
Court cannot alter conviction into one under 
S. 302, Penal Code, even though finding of 
lower Court justifies it. 

In an appeal from a conviction on a charge under 
S. 304, Penal Code, the appellate Court cannot con¬ 
vict the accused on a charge under S. 302 oven 
though the lower Court could have convicted him 
under S. 302 on tho finding arrived at by it, as a 
conviction under S. 304 amounts to an acquittal of 
the offence under S. 302. [P 53 C 1] 

(c) Penal Code (1860), Ss. 34 and 304, Second 
part—S. 34 does not apply to offence under 
second part of S. 304. 

Tho provisions of S. 34 cannot bo applied to an ^ 
offence under tho second part of S. 304. S. 34 pro¬ 
vides for tho punishment of acts which aro done 
with a common intention by more than one person, 
whereas the second part of S. 304 applies only to 
acts where there was no intention to cause death 
but only knowledgo that death would bo caused. 

[P 53 C 1] 

S. Aurangeeb Khan — for Appellants. 

Advocate •General — for the Crown. 


ALMOND J. C.—The pcdigrce-table below will 
elucidate the facts of this case : 

( For pedigree table sec page 52.) 

Tho three accused who are shown in tho tablo 
and who are aged respectively, 35, 40 and 25 havo 
been convicted under the second part of S. 304, 
Penal Code, for causing the death of Sain Khan 
aged 45 also shown in tho pedigree-tablo and under 
S.323, Penal Code, for causing injuries to his wifo Mt. 
Abakhela. Thoy have been sentenced on tho two 
charges to ten years' and one year's R. I. tho 
two sentences to run conseoutivcly. (It is wrongly 
noted in tho appeal that tho sentences aro to run 
concurrently). They appeal against their convictions 
and sontenoes. The medical evidonco shows that 
the deceased Sain Khan had tho following injuries : 
(1) An incised wound on tho baok of tho right upper 
ft . r , m 1 ^ (2) A contusion on tho baok and outer 

sideottho upper arm 6*X 3/ (3) A contused wound 
on the back of the right arm 2J* X j.* (4) A con- 
tusion on the baok of tho right lower arm 21' X2' 

a-v ?,i n . CI ?^J 0und on lhe baok ot ‘bo left hand 
5 ^ 1/8. (8) Two contused wounds on tho baok of 
the left lower 1' X J* and 4' X 1/8/ (7) An h$i3 
wound on the baok of tho left lower arm li' X 4 ' 
(8} Nearly the whole of the.outor sido and baok of 
the left upper arm was contused in an area of 10* X 


h 
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a 


Sain Khan (2) m Mt. Abakhela m (10) Gulmir 
deed. | p. w. 5 I 
Zarbibi 


I 


Raj Bibi (P. W. 10) 
betrothed to Dorana P. \V. 6. 


(9) Four contused wounds on the left side of 
the head from J"X J® to 2 X (10) Two contused 
wounds behind the left ear j' X f A 1" X J.® ( 11 ) 
Three contused wounds on the right side of the head 
from 1° X 1/8® to 2® X J/ (12) Nearly the whole of 
the back was contused in an area of 18® X 12.® 
None of these injuries fractured any bone and death 
was due to shock and bleeding and was the cumu¬ 
lative effect of all the injuries none of which was 
by itself sufficient to cause death in the ordinary 
b course of nature. 

Mt. Abakhela had the following injuries : (1) A 
contused wound J® X 1/8® on the forehead. (2) A 
contused wound 1 j® X i" on the head. (3) An abra¬ 
sion 1J"X 1® on the right shoulder. (4) Six bruises 
on the back varying from 6.J" X 3j® to 1® X J.® (5) 
Three bruises on the left arm 2$® X 2/ 2j® X J® A 
3® X 1.® (6) An abrasion 3" X 1/8" on the forearm. 
(7) Two bruises 4® X 3" on the upper right arm and 
another near th6 elbow on the forearm 3® X 1.® (8) 
Two abrasions \ n X J® on the right hand. (9) Four 
scratches on the right knee and leg. (10) A bruise 
14" X 4" on the lower left eye-lid. (11) Two abra¬ 
sions on the left leg 1J® X J® and X J.® (12) Two 
abrasions 4® X 4® on the left foot. Mt. Abakhela 
remained in hospital from 8th to 23rd February. 
The injuries were all simple in nature. 
c The motive for the offence is said to be as follows : 
On the death of Gulmir shown in the pedigree- 
table many years ago Mt. Abakhela married Sain- 
khan the deceased. Her daughter Mt. Taj Bibi 
P. W. 9 was married to Sher Ali accused 1 about 
a month before this incident. She lived with him 
for about three days and then returned to the house 
of her mother and step-father. It is said that 
attempts were made by Sherali to get her back but 
to no effect. On the day of occurrence, 7th Febru¬ 
ary 1941, Sainkhan, his wife Mt. Abakhela and 
their daughter Mt. Zarbibi aged 4 had gone from 
their village Umar Tittarkhel at Peshin time to 
village Masha Mansur, to buy some gram from 
Devi Dial P. W. 11 a shopkeeper in the latter 
village. They were returning to their own village 
with°this grain when they are said to have been set 
UDOn by the three accused on the way between the 
d two villages. Sherali was armed with a pick-axe 
and the other two accused with axes according to 
Mt. Abakhela the only eye-witness of the offence. 
It is however to be noted that in her statement to 
the police she said that accused 2 and 3 were armed 
with^ticks only. After they had given the deceased 
and his wife a beating resulting in the injuries on 
their persons they left the scene of occurrence. Mt. 
Abakhela then returned to Mas!ha Mansur and in¬ 
formed first of all Devi Dial and subsequent* Mohd. 

JUUiE SSftjrSs 
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scene of occurrence and brought in S 


Amir Khan 


Taj Bibi 
P. W. 9 
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Sher Ali 
Accd. 1 
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Mir Abas, Accd. 3 


Mohd Amir 
Accd. 2 


according to some of them was unconscious and 
according to others was able to speak. Thereafter 
Mohd. Akram Khan proceeded to the spot from 
Masha Mansur and found that Sainkhan had 
been removed from it but he picked up at the spot 
the cap and pugree of the deceased and the broken 
handle of a pick-axe which is said to have belonged 
to accused 1. He then went to village Umar Tit¬ 
tarkhel and organized a party to go and attempt to 
arrest all the accused who lived in Umar Tittar¬ 
khel but found that they were absent from their 
homes. Dorana was then 6ent to make a report to 
a Head Constable of police Muzaffar Kban P. W. 15 
who was on duty in the village of Shahbazkhel. 
The report was made to him at 9-30 P. M. and he 
relayed the information by telephone to Pezu police 
station. The accused subsequently surrendered 
themselves to the police on 16th February. 

Apart from the witnesses whose names have been 
mentioned in the above narrative it is only neces¬ 
sary to note that Mt. Taj Bibi and Mt. Rajbibi 
were examined as P. W. 9 and 10. They gave 
evidence to the effect that after the offence was 
committed the three accused came to the house of 
the deceased with a view to taking away Mt. Taj 
Bibi but found that she was absent from the house. 
This story is also given by Dorana but has been dis¬ 
believed and we think rightly by the learned Sessions 
Judge as there was no mention of this incident in 
the First Information Report which was made by 
Dorana. Of the witnesses who are mentioned above 
Dorana and Mohd. Akram Khan state that the 
deceased was unable to speak when they saw him. 
On the other hand Gulbadshah, Badshah Khan and 
the three defence witnesses state that the deceased 
was able to speak and that he 6aid that he had been 
attacked by unknown persons who had muffled 
their faces. Gulbadshah adds that he said that ho 
had also been robbed of Rs. 3. The three accused 
pleaded not guilty and said that they had been 
falsely charged owing to dispute regarding Mt. laj 
Bibi. They also said that before the occurrence 
they had all gone in search of labour. The four 
assessors who sat with the learned Sessions Judge 
unanimously found that the appellants were guilty 
of murder in the third degree by which they pre¬ 
sumably meant of an offence under the second part 
of S. 304. Penal Code, and of causing simple hurt. 

Learned counsel who has argued the case on 
behalf of the appellants has contended that the 
deceased and his wife were attacked by unknown 
offenders and that Mt. Abakhela has falsely charged 
the appellants. He also contends that the main 
offence does not fall under the second part of S. 304, 
I’cnal Code, but under S. 323 or atthernost under 
S. 324, Penal Code. In connexion with the first pari 
of his argument he points out that Mt.Taj 
daughter of the deceased admits that he wasat ay 
rate able to speak and that he asked for water. He 
further points out that Dorana himself »dmite ‘hat 
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the third defence witness who is the cousin of the 
** first two defence witnesses, they are also related to 
the deceased us the deceased was the step-brother of 
Mohd. Sher's father. 

In our opinion there caonot be the slightest doubt 
that these three appellants did attack the deceased 
and his wife. The attack was made in broad day 
light and was of such a nature as would not be 
made by highway robbers. Highway robbers would 
not go on beating their two victims to such an 
extent as Sainkhan and Mt. Abakheia were beaten, 
and there is only one witness Gulbadshah who sug¬ 
gests that robbery was the motive for the offence. 

It is in evidence that Mt. Abakheia immediately 
charged these offenders to Devi Dial, Mohd. Akram 
Khan and Sherjan who are all entirely independent 
witnesses. Furthermore the fact that the accused 
could not be found in their village for nine days 
b after the occurrence corroborates the truth of Mt. 
Abakhela’s statement. We are therefore of opinion 
that the offence was committed by these three 
appellants. The question remains as to the offence 
of which they were guilty in connexion with the 
death of Sainkhan. The learned Advocate-General 
contends that on the finding of the Sessions Judge 
himself the offence was clearly one under S. 302, 
Penal Code. The Sessions Judge made the following 
remarks in the penultimate paragraph of his judg¬ 
ment : 

“In a case like this it can safely be presumed that 
the common object of the accused was to cause such 
hurts to the deceased as were likely to cause death 
and when death was the inevitable result, the 
authors of it have to be saddled with the knowledge 
of it/’ 

c If one took this sentence and substituted the 
word "intention” for /object,” then the case would 
be oxoctly covered by cl. (2) of S. 300,, Penal Code, 
of which the purport is as follows: "Culpable homi¬ 
cide is murder if tho act by which the death is 
caused is done with the intention of causing such 
bodily injury as the offender knows to be likely to 
cause the death of the person to whom the harm is 
caused.” It would therefore appear that on the 
finding of tho learned Sessions Judge he should have 
convicted the appellants under S. 302, Penal Code. 
That however cannot now be done in this Court as 
a conviction under S. 304, Penal Code, is tanta¬ 
mount to an acquittal of the offence underS. 302, 
Penal Code. On the other hand, we do not think 
that the provisions of S. 34, Penal Code, can be 
applied to an offence under tho second part of S. 304, 

^ Penal Code. Section 34 provides for the punishment 
of acts which are done with a common intention by 
more than one person, whereas the second part of 
S. 304, Penal Code, applies only to acts whero there 
was no intention to cause death but only knowledge 
that death would bo caused. In these circumstances 
wo think that the only course now open to U9 is to 
alter the conviction to one under S. 326, Penal Code. 
It is clear in our opinion that there was a common 
intention between all these threo appellants to 
cause at any rate grievous hurt with a cutting 
weapon, for one of the offenders was armed with a 
piok-axe and the others must have known what the 
result of using that pick-axe would be. The harm 
which was actually caused was grievous hurt for 
the acts not only endangered numan life but 
actually terminated it. 

Bor these reasons, we alter the conviotion of the 
three appellants under the main oharge from one 
under the seoond part of S. 304/34 to one under 
S. 326/84, Penal Code, and maintain the sentence 
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of ten years passed upon the appellants under that e 
charge. We think that this sentence must be main¬ 
tained in view of the extremely persistent and cruel 
attack which was made upon Sainkhan and Mt. 
Abakheia. We maintain the conviction and sentence 
passed upon them for the simple hurts caused to 
Mt. Abakheia. The two sentences will run conse¬ 
cutively a 9 directed by the trial Court. 

K.S./R.K. Conviction altered. 

Cr. P. C. — 

(a) (*41) Chitaley, S. 154 N. 10 Pt. 13 and S. 367 
N. 6 . 

(*41) Mitra, Page 464 N. 481. 

(b) (*41) Chitaley, S. 423 N. 31 Pt. 5. 

(’41) Mitra, Pages 1347 & 1348 N. 1145. 

Penal Code — 

(c) (’36) Ratanlal, Page 66 Pt. 11. 

(*36) Gour, Page 193 Pt. 25. / 
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Almond J. C. and Mir Ahmad J. 

Khan Bahadur Mohd. Zaman Khan s/o 
Khan Bahadur Mohd . Aman Khan — 
Decree-holder — Appellant 
v. 

Khan Mohd . Sarwar Khan — Judg - 
ment-debtor — Respondent . * 

Civil Appeal No. 165/47 of 1941, Decided on 17th 
January 1942, from order of Dist. Judge, Hazara j 
(Abbottabad), D/- 9th June 1941, / 

(a) Elections Oifences and Inquiries Act (1920), a 
S. 12 — Act is still in force in whole ol British * 
India — Act applies to elections for Legislative 
Assemblies under Constitution Act of 1935. 

By the Government of India (Adaptation of 1 
Indian Laws) Order, 1937, the Election Offences and 
Inquiries Act 39 of 1920 has been amended so as to 
come into line with the new Government of India 
Act, 1935. Tho words “or Lieutenant Governor” 
have been omitted in S. 12 and an election has been 
defined as tho election for tho Legislative bodies 
contemplated by Government of India Act, 1935, 
The Election Offences and Inquiries Act therefore 
is still in force in the whole of British India and 
applies to the elections for the Legislative Assemblies 
under the Constitution Act of 1935. (P 54 C 2] 

(b) Elections Olfeoces and Inquiries Act 
(1920), S. 12 — Order for costs by Governor In /* , 
connection with election — Order is executable 

in District Court — Appeal lies under S. 47, 
Civil P. C. from order reiusing to execute order 
for costs. 

An order for costs passed by the Governor under 
S. 12 in connection with an election is executable in 
the District Court as a decree for payment of money / 
made by that Court itself in a suit. An appeal lies > 
under S. 47, Civil P. C., to the Chief Court from 
an order of the District Judge refusing to execute 
the order as to costs. [P 54 0 2} 

L. Ram Saran — for Appellant. 

Mohd . Sartvar Khan , Respondent in person. \ - 

MIR AHMAD J. — During the elections 
for the Legislative Assembly of this Province K. B. 
Mohd. Zaman Khan and Mohd. Sarwar Khan ' 
Pleader contested the seat for the Haripur North 
Mohammad an (Rural) Constituency. Mohd Sarwar 
Khan waa elected. K. B. Mohd Zaman Khan quee. 
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n tioned the election by a petition presented under 
the provisions of Part 3 of the Government of India 
(Provincial Elections) (Corrupt Practices and Elec¬ 
tion Petitions) Order 1936, and Hr. 115-125 of the 
North West Frontier Province Legislative Assembly 
Electoral (Elections and Election Petitions) Rules. 
1936. 

Commissioners were appointed to enquire into 
the case. They reported that Mohd. Sarwar Khan 
was guilty of corrupt practice and recommended 
that his election be set aside. They allowed a sum 
of Rs. 500 as costs to K. B. Mohd. Zaman Khan. 
By Notification No. 15016-D.D. dated 21/22nd April 
1938 His Excellency the Governor accepted the re¬ 
commendations, declared the election of Mohd. 
Sarwar Khan void, and directed “that Mohd Sarwar 
Khan, respondent 1 shall pay Rs. 500 (five hun- 
. dred) as costs to K. B. Mohd. Zaman Khan peti¬ 
tioner.” K. B. Mohd. Zaman Khan presented an 
execution application to the Court of the District 
Judge Hazara. He requested that the sum of rupees 
500 be recovered from Mohd. Sarwar Khan for 
him. Mohd. Sarwar Khan raised the plea that the 
amount could not he recovered by an execution 
application. 

The District Judge came to the conclusion that 
S. 12 of Act 39 of 1920 (Indian Elections Offences 
and Inquiries Act) which directed that order as to 
costs in election cases should be executed as if it 
were a money decree passed by the District Judge, 
was no longer law. He pointed out that otherwise 
there was no statutory provision for executing such 
order. He therefore dismissed the application. 
K. B. Mohd. Zainan Khan has come up on appeal 
to this Court. Now, Act39 of 1920 (Indian Elections 
x Offences and Inquiries Act) is an All India legisla¬ 
tion and cl. 2 of S. 1 of this Act lays down that “it 
extends to the whole of British India.” Section 12 
of this Act runs as under : 

“Any order made by the Governor-General or 
Governor or Lieutenant-Governor on the report of 
the Commissioners regarding the costs of the in¬ 
quiry may be produced before the principal civil 
Court of original jurisdiction within the local limits 
of whose jurisdiction any person directed by such 
order to pay any sum of money has a place of resi¬ 
dence or business, or, where such place is within the 

local limits of the ordinary original jurisdiction of 
a chartered High Court, before the Court of Small 
Causes having jurisdiction there, and euch Court 
shall execute such order or cause it to be executed 
in the same manner and by the same pr«*d«e > as 
d if it were a decree for the payment of money made 
by itself in a suit.” 

ss .t tsss 

Of India Act having com** into^ Act 39 of l 
Governor” occurred in.thisAct h ‘ a ^ ernment of 

Legislattve Councils u'nder the old Government of 
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rnH^r thl ^ r 0t £ r ■ he Le 8 is,ative Assemblies . 
under the new Constitution Act. Unfortunately. His 6 

Majesty s order in council known as the Govern 

ment of India (Adaptation of Indian Laws) Order’ 

1 J3< , was not brought to his notice for bv that order 

Act 39 of 1920 has been amended so as to come into 

nne with the new Government of India Act. 1935 

The words “or Lieutenant Governor” have been 

omitted in S. 12 and an election has been defined 

as the election for the Legislative bodies contem-i 

plated by Government of India Act, 1935. We 

therefore do not find any justification for boldine 

that Act 39 of 1920 is not in force. 

It follows that under S. 12 of that Act K. B. 
Mohd. Zaman Khan was entitled to ask the prin¬ 
cipal Court of jurisdiction (District Judge Hazara) 
to recover his costs for him and the order of the 
District Judge under appeal was wrong. We may 
incidentally mention that Mohd. Sarwar Khan ques- / 
tioned the right of K. B. Mohd. Zaman Khan to 
appeal to this Court. According to S. 12 of the 
Act 39 of 1920 the order as to costs “is to be exe¬ 
cuted in the same manner and by the same pro¬ 
cedure as if it were a decree for the payment of 
money made by (the Court) itself in a suit." As a 
corollary to our finding above that S. 12 is appli¬ 
cable. an appeal would lie to this Court under the 
provisions of S. 47. Civil P. C., from an order re-1 
fusing to execute the order as to costs. We accept 
the appeal, set aside the order of the District Judge 
and remand the case to him for executing the direc¬ 
tion of His Excellency the Governor regarding the 
payment of costs by Mohd. Sarwar Khan to K. B. 
Mohd. Zaman Khan. The respondent shall pay the 
costs of the appellant. Pleader's fee Rs. 16. 

G.N./R.K. Appeal accepted, g 

Q P' Q' _ 

(b) (’40) Chitaley, S. 47, N. 3, Pt. 1, and N. 84. 

(’41) Mulla, Page 198, Note ’‘Appeal.” 
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Almond J. C. and Mir Ahmad J. 

Elian Eamdar Elian s/o Azim Elian — 

Plaintiff — Petitioner 

v. 

Mian Zia-u-Din s/o Mian Wasiudin — 
Defendant — Respondent. 

Civil Revn. Petn. No. 124 of 1941. Decided on 
17th January 1942. against judgment and decree of 
Judge, Small Cause Court Peshawar Cantt. D/- 17th " 
December 1940. 

fa) Election Offences and Inquiries Act (1920), 

S 12—Act is in force in British India—Election 
petition-Order for costs passed by Gover “°* * 
executable in District Court—Separate suit does 

not lie. . . T 

The Act 39 of 1920 is in force in British India. 
Under S. 12 an order as to costs passed by n 
Excellency the Governor in eomuetion vnth an 
election petition is executable .n the^ Court of 
District Judge in the same way as t it 
order by that Judge for the payment of t hatamouD 

in a suit. A se^ aoit for the> r«overy • 

does not lie : ( 42) 23 A. 1 . «• gg c ^ 2 j 

W J urisd n ic ‘^ 

CourL—Nor*can parties by acquiescenceorcon¬ 
sent confer jurisdiction. 
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Parties cannot by acquiescence or consent confer 
n upon a Court a jurisdiction which it has not got. 
Nor can a party by his pleadings confer upon or 
take away jurisdiction from any particular tribunal 
or in other words choose the forum for himself • 
(•25) 12 A.I.R. 1925 P.C. 155, Pel. on. [P 55 C 1,2] 

K. C. Puri — for Petitioner. * 

L. Charanjit Lai for Respondent. 

MIR AHMAD J. — During the elections for 
the Legislative Assembly of this Province, Mian 
Ziauddin Barat-law and Kamdar Khan contested 
the seat for the Razar (Mobainmadan Rural)consti¬ 
tuency. Mian Ziauddin was elected. Kamdar Khan 
questioned the election by a petition presented under 
the Provisions of Part III of the Government of 
India (Provincial Elections) (Corrupt Practices and 
Election Petitions) Older 1936, and Rr. 115-125 
b of the North-West Frontier Province Legislative 
Assembly Electoral (Elections aDd Election Peti¬ 
tions) Rules 1936. Commissioners were appointed to 
enquire into the case. They reported that Mian 
Ziauddin had not been duly elected and recommend¬ 
ed that his election be sot aside. They allowed a 
sum of Rs. 250 as costs to Kamdar Khan. By Noti¬ 
fication No. 1661-D.D. dated 13/14th January 1939 
Uis Excellency the Governor accepted the recom¬ 
mendations, declared the election of Mian Ziauddin 
void and directed that Mian Ziauddid Bar-at-law 
shall pay Rs. 250 (Two hundred and fifty) as costs 
to Kamdar Khan petitioner. Kamdar Khan presen¬ 
ted an execution application to tho District Judge 
Peshawar. He requested that the sum of Rs. 250 be 
recovered from Mian Ziauddin for him. The Dis¬ 
trict Judge came to the conclusion that there was 
c no provision of law under which the order as to coats 
could be executed ns a decree. Ho therefore directed 
Kamdar Khan to bring a civil suit for recovery of 
the amount. Kamdar Khan did not come up to this 
Court against that order. Ho instituted a suit for 
recovery of Rs. 250 against Mian Ziauddin in the 
Court of tho Judge of the Court of Small Causes 
Peshawar. Mian Ziauddin pleaded that the Court 
had no jurisdiction to entertain the suit. The trial 
Judge roferred to S. 12 of Act 39 of 1920 (Indian 
Elections Offences and Inquiries Act) and observed 
that in tho presence of that provision of law a suit 
for recovery of costs awarded by His Excellonoy the 
Governor with respect to an election petition was 
not competent. Ho consequently dismissed the 
suit. 

Kamdar Khan has come up on revision to this 
Court. In Civil Appeal No. 165/47 of 1941,1 which 
d we have decided today, we have held that Aot 39 of 
1920 is in force in British India and that under 
S. 12 of that Act an order as to costs passed by His 
Excellency the Governor in connection with an 
elootion petition is executable in the Court of the 
District Judgo in the same way as if it were an 
order by that Judge for the payment ofthatamount 
in a suit. Tho trial Judge was therefore right in 
holding that a separate suit for tho recovory of costs 
in question did not lie. Counsel for tho petitioner 
has, however, pointed out that Mian Ziauddin had 
pleaded in the execution proceedings that tho money 
was recoverable by a suit. He urged that in the 
circumstances ho was estopped by the rule of res 
judicata from now pleading that the suit did not 
lie. We do not agree with learned counsel for tho 
petitioner. The question involved is one of jurisdic¬ 
tion. A party cannot by his pleadings confer upon 

1. Reported in (‘42) 29 A.I.R. 1942 Pcsh. 53, K. B. 

Mohd. Zaxnan Khan v. Mohd, Sarwnr Khan. 
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or take away jurisdiction from any particular ^ 
tribunal or in other words choose the forum for 
himself. If any authority be needed in support of 
thi9 proposition we would refer to A.I.R. 1925 P. C. 

155 * The headnotc is to the following effect :j 
"Parties cannot by acquiescence or consent confer, 
upon a Court a jurisdiction which it has not got/* 

It follows that the Judge of the Court of Small 
Causes could not get jurisdiction to try the suit 
merely because Mian Ziauddin had pleaded in the 
execution proceedings that Kamdar Khan should go 
to a Civil Court for redress. In fact his pleadings 
have no bearing on the question at all. We conse¬ 
quently find thut the original Court was correct in 
refusing to entertain the suit. We dismiss this peti¬ 
tion for revision. As the petitioner has been in 
difficulties on account of the diametrically opposite 
defences taken by the respondent we direct that 
the parties shall bear their own costs in this / 
Court. 

G.N./R.K. Petition dismissed . 

2. (’25) 12 A. I. R. 1925 P. C. 155 : 87 I. C. 313 
(P. C.), Sevak Jeranchand Bhogilal v. Dakore 
Temple Committee. 

(b) C. P. C— 

(’40) Chitaloy, S. 9 N. 5 Pt. 2 and S. 21 N. 1 Pt. 2. 
(’41) Mulla, Page 128 Pt. (m). 
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Almond J. C. and Mohd. Ibrahim J. 

Ali Asghar s/o Akhar — Appellant 

v. 

Walayat Shah and others — J 

Respondents. 

Civil Appeal No. 129/46 of 1941, Decided on 12th 
March 1942, from order of Dist. Judgo, Peshawar, 

D/- 2nd June 1941. 

(a) N. W. F. P. Village Council Act (7 of 
1935), S. 23 — Suit lor declaration that Village 
Council had no jurisdiction to entertain suit 
and that decree passed by it was obtained by 
fraud and did not bind plaintiff — Civil Court 
can entertain suit. 

By virtue of S. 9, Civil P. O., a Civil Court is 
fully competent to entertain and decido a suit for a 
declaration that the Villago Council had no juris¬ 
diction to entertain the puit filed beforo it and that 
the decree in that suit was obtained by fraud and 
did not bind the plaintiff. [P 56 C 1, 2] h 

(b) N. W. F. P. Village Council Act (7 of 
1935), Ss. 23 and 25 — Construction of S. 23— 
Suit for possession of immoveable property 
does not fall under S. 23—Village Council has 
no jurisdiction to entertain such suit. 

In S. 23 the term “debt' 1 is to be read with the 
term “contracts,** the torm "demand*' with "move- 
able property or with the value of suoh property** 
and the term “compensation'* with the phrase 
“wrongfully taking or injuring suoh property.*' The 
foot that the torm “immovable property** finds no 
place in S. 23 oleariy indicates that a suit for pos¬ 
session of immovable property is exoeptod from tho 
cognizance of a Village Counoil and that .the logia- 
lature never intended to empower Village Councils 
to entertain and deoide suoh suits. This view is also 
fortified by a reference to S. 25, which indioatca 
that the legislature did not intend to oonfer on 
Village Councils more extensive powers than thoso 
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a f° ferred nnder the Provincial Small Canse Courts 
ACt# . [P 56 C 1, 21 

Krtshan Chandar — for Appellant. 

Pandit Raghu Rath — for Respondent No. 1 

MOHD. IBRAHIM J. - In exercise of the 
powers conferred by Ss. 20 and. 23, N. W. F Pro- 
vince Village Council Act, 1935, His Excellency the 
Governor by a notification No. 37792-D.D. dated 
10th October 1939 was pleased to confer upon the 
Village Council of Akora full criminal and civil 
judicial powers under Ss. 20 and 23 of the said Act, 
with effect from 1st November 1939. On 18th March 
1940 Ali Asghar instituted a suit against Walayat 
Shah before the Village Council of Akora for posses¬ 
sion by redemption of a house situate in Akora on 
payment of Rs. 40 and on 30th June 1940 obtained 
an ex parte decree. On 17th February 1941, Walayat 
£ Shah sued Ali Asghar and three pro forma defen¬ 
dants for a declaration to the effect that the said 
Village Council had had no jurisdiction to entertain 
and decide the above claim and that the decree 
passed by the said Council had been obtained by 
fraud and was not binding on him. Ali Asghar 
denied Walayat Shah ’9 allegations, while the 
remaining defendants were proceeded against ex 
parte. The trial Judge framed the following issues : 

“(1) Whether the Village Council Akora had no 
jurisdiction to hear the suit and grant the decree in 
question ? 

(2) Whether the defendant Ali Asghar had obtained 
the decree by fraud ? M 

Relying on the wordings of S. 23, N. W. F. Pro¬ 
vince Village Council Act, 1935 he decided issue 1 
against the plaintiff Walayat Shah, and since no 
- evidence bad been led on issue 2 he found it also 
against the plaintiff. He. therefore, dismissed the 
suit with costs. Walayat Shah being aggrieved with 
the dismissal of his claim preferred an appeal in 
the Court of the District Judge, Peshawar. The 
learned appellate Judge below held that the Village 
Council Akora had had no jurisdiction to hear and 
decide the claim brought before it by Ali Asghar, 
and considering the decision of issue 2 as unneces¬ 
sary, accepted the appeal and granted Walayat 
Shah the declaration asked for, and directed the 
parties to bear their own costs throughout. Against 
this order, Ali Asghar has come up on further appeal 
to this Court. Learned counsel for the appellant 
appearing before us contends that the civil Courts 
have no jurisdiction to question the validity of the 
decree passed in the present case by the Village 
Council of Akora. He, however, has referred us to 
d no authority bearing on the point, and the North- 
West Frontier Province Village Council Act nowhere 
says that the civil Courts are debarred from ques¬ 
tioning the validity of such a decree. On the other 
hand, S. 9, Civil P. C., clearly provides that the 
Courts shall have jurisdiction to try ail Butts of a 
civil nature excepting suits of whichi their.cogniz¬ 
ance is either expressly or impliedly barred. In 

absence of any express or implied bar there can be 

no manner of doubt that civil Courts are fully com- 
petent to entertain and decide suits of the nature 

brought by Walayat Shah. 

It is next contended by the appellants counsel 
that the Village Council of Akora had jurisdiction 
under S. 23, North-West Frontier Provmee V. lage 
Council Act, 1935 to entertain and decide the claim 
preferred before it by Ali Asghar. We do not agree 
with this view. The relevant portion of S. 23 of 
the said Act reads as follows : ; n 

“The Local Government may by notification in 
the Official Gazette confer on the council civil judi- 
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cial powers under this Act and the council shall 
entertain and decide any claim due on 

( °f m0ve , able P ro Perty or for the value 
of such property, or for compensation for wrongfully 
taking or injuring such property when the debt or 
demand or compensation does not exceed Rs. 50." 

Oa a glance at the section it appears that th* 
term*'debt M is to be read with the terV?'contracts *1 
the term “demand- with “moveable property or 
with the value of such property" and the term 

compensation" with the phrase “wrongfully tak¬ 
ing or injuring such property." Evidently the 
claim as brought by Ali Asghar before the Village 
Council was not a claim for recovery of debt, but 
was a suit for possession of immovable property. 
The fact that the term “immovable property" finds 
no place in S. 23 will, in our opinion, clearly indi¬ 
cate that a suit for possession of immovable property 
was excepted from the cognizance of a village 
council and that the Legislature never intended to 
empower village councils to entertain and decide 
such suits. This view is also fortified by a reference 
to S. 25, North-West Frontier Province Village 
Council Act 1935. This section enacts that notwith¬ 
standing anything contained in S. 16, Provincial 
Small Cause Courts Act, 1887, where under the 1 
provisions of Ss. 20 and 23, the Local Government 
has invested the council with judicial powers no 
Court shall take congnizance of any offence or 
entertain any claim triable by the council under the 
said sections. This indicates that the Legislature 
did not intend to confer on village councils more 
extensive powers than those conferred under the 
Provincial Small Canse Courts Act. It is admitted, 
and, in fact Art. 6 »of Sch. 2, Provincial Small 
Cause Courts Act, is clear that a suit by a mort¬ 
gagor of immovable property for the redemption of 
the mortgage is excepted from the cognizance of a 
Court of Small Causes. If therefore the claim 
brought by Ali Asghar could not have been enter¬ 
tained and decided by a Small Cause Court Judge, 
it is obvious that it could not be entertained and 
decided by the village council of Akora. There is 
yet another circumstance in support of the above 
view. The rules made by the Local Government in 
exercise of the powers conferred under S.45, N.W.F. 
Province Village Council Act, make provisions for 
the execution of a money-decree, or of a decree for 
moveable property, but make no provisions for the 
execution of a decree for possession of immovable 
property. This also affords an indication that suits 
for possession of immovable property are excepted 
from the cognizance of a Village Council. 

In these circumstances, there can be no manner 
of doubt that the Village Council Akora acted with¬ 
out jurisdiction in entertaining and deciding the 
claim brought by Ali Asghar. The result then is 
that we affirm the order of the learned District 
Judge and dismiss this appeal with costs. 

G.n./R.K. Appeal dismissed. 


C. P. C._ 

(a) (’40) Chitaley, S. 9, N. 21.’ 

(•41) Mulla, Page 22 Note Suits 
nature." , 


of a civil 
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1943 Harnam Singh v. N. W. F. province uov±. \ w .™ . 

A. I. R. (29) 1942 Peshawar S7 
Mir Ahmad J. 


Barnam Singh S/o L . Narain Das 

— Petitioner 

v. 

N.-W. F. Province Government 

— Respondent . 

Civil Revn. No. 126 o! 1941, Decided on 4th 
October 1941, against decree and order of Senior 
Sub-Judge, Peshawar, D/- 5th December 1940. 

(a) Punjab Pure Food Act (8 of 1929), S. 7 — 
Inspector under Act taking into custody tins of 
gbee—Ghee found not adulterated—Magistrate 
releasing tins and directing Inspector to return 
same to owner — Inspector destroying tins 
instead — Inspector held duty bound to return 
tins to owner — Detention of tins after order of 
release held unlawful — In destroying tins 
Inspector held could not be said to have acted 
in belief that he was authorised to destroy same 
according to Act—Suit to recover tins or value 
thereof fell under Art. 49 and not Art. 2, Limi¬ 
tation Act — Time held ran from date of order 
of release — Suit lies against Government and 
not municipality. 

The Inspector under the Act took into custody 
certain tins of ghee suspecting it to be adulterated. 
Subsequently, the Magistrate released the property 
as the ghee was not found to be adulterated and 
directed the Inspector to return the same to the 
owner. The Inspector instead of returning the tins 
destroyed the same : 

Held that (1) after the order of release it was the 
duty of the Inspector to see that the owner was 
called upon to take the tins back and it was idle to 
plead that it was the owners duty to get them back. 
The detention of the tins, after the order of release 
by the Magistrate, was unlawful : (’35) 22 A. I. R. 
1935 All. 915, Rel. on. [P 58 C 1] 

(2) Since the Magistrate bad found in his order 

directing the return of the tins that the ghee was 
not adulterated, the Inspector could not be said to 
have destroyed the tins in the belief that he was 
authorised to do it acoordlng to the Punjab Pure 
Food Act whioh contained no provision for the des¬ 
truction of goods after they were directed to bo 
returned to the owner; [P 58 G 1] 

(3) therefore the suit to recover the tins or the 
value thereof was governed by Art. 49 and not 

I Art. 2, Limitation Act, and the limitation under 
Art. 49 ran from the date of the order of release 
by the Magistrate ; (P 68 C 1] 

(4) the aforesaid suit lay against the Government 

and not against the municipality. [P 58 C 1] 

Limitation Act — 

('42) Chitaley, Art. 49 N. 8. 

(*38) Rnstomji, Page 709 Pfc. 5. 

(b) Limitation Act (1908), Art. 49 — Word 
‘other* in Art. 49 — Meaning of. 

The word ‘other* in Art. 49 mean9 specific move¬ 
able property in general as distinguished from the 
moveable property mentioned in the previous arti¬ 
cles. [P 58 0 1] 

Limitation Act — 

(*41) Chitaley, Art. 49 N. 3. 

(c) Civil P. C. (1908), S. 115 — Lower Court 
taking view against established facts and dis¬ 
missing suit on technical ground—Interference 
In revision is justified. 

• 1942 W/8 


Where the lower Court holds a view which is 4 
against the established facts and dismisses the suit 
ona technical ground, interference m return is 
justified. 1 

C40)'ch"ita!ey, S. 115 N. 12 PI- 16. 

(•41) Mulla, Pages 423-425, Note What is 
illegality or material irregularity. 

L. Bchari Lai — for Petitioner 

Kaz i Abdul Wahad Khan, Public Prosecutor 

_for the Crown. 

ORDER._ Doctor Bhola Nath was the Health 

Officer of Peshawar Municipal Committee. He was 
appointed os Inspector under Pure Food Act by the 
Government. In his capacity as an Inspector, ho 
took possession of 22 tins of ghee and gave a receipt 
for the same on 15th April 1936 to Harnam Singh, 
their owner. Harnam Singh was sent up'for being 
in possession of adulterated ghee. On 29-10-1936 he / 
was fined Rs. 50 for having ghee in one tin which 
was found to be adulterated by the public analyst. 
The Magistrate ordered on the same day and in the 
same judgment that the remaining 21 tins should be 
returned to Harnam Singh. They were not returned 
to Harnam Singh, and Harnam Singh also did not 
try to get them back until after the tins were des¬ 
troyed on 20th November 1937. Harnam Singh 
gave notices to the Municipality on 16-6-1933 and 
22-7-1939. On 27-10-1939 he gave a notice to the 
Government under S. 80, Civil P. C. Eventually he 
filed this suit ou 2nd January 1940 for the recovery 
of 21 tins of Rhee, or, in the alternative, for their 
price, which he assessed at Rs. 160. The trial Judge 
dismissed the suit on the ground that Harnam 
Singh had not made a demand for the tins, and the 
suit was, therefore, premature. An appeal was pre- , 
ferred by Harnam Singh to the Senior Sub-Judge. 
The Senior Sub-Judge held that the suit was barred 
under Art. 2, Limitation Act. He also made some 
sort of remark that the suit should have been insti¬ 
tuted against the Peshawar Municipality and not 
against the Government. Harnam Singh has come 
up on revision to this Court. The only point which 
has been argued before me on the merits of the case 
is whether the suit is governed by Art. 2 or Art. 49, 
Limitation Aot. I will place the two Articles side by 
side. Artiole 2 runs thus : 


Description 
of suit. 

Period of 
limitation. 

Time from 
which period 
begins to run. 

“For compensation 
for doing or for omit¬ 
ting to do an act 
alleged to be in pur- 
suance of any enact¬ 
ment in force for the 
time being in British 
India. 

Ninety 

dftjs. 

► 

| 

When the act 
or omission takes 
place.’* 


Article 49 is iu the 
“For other specific 
moveable property, 
or for compensation 
for wrongfully tak¬ 
ing or injuring or 
wrongfully detain- 
ing the same. 


following 

Three 

years. 


torms : 

When the pro¬ 
perty is wrongfully 
taken or injured, 
or when the de¬ 
tainer's possession 
becomes unlaw¬ 
ful." 


It is obvious that Art. 2 applies to suits for com¬ 
pensation for official acts which the offiolal did 
unfler the impression that he was acting according 
to statute. Artiole 49 is a general artiole whioh 
applies to suit for reoovery of speolfio moveable pro- 
petty or for compensation for taking, Injuring or 
detaining the same. I may note that the word 
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Mir Ahmad J. 

Bhat Kartar Singh Chattar Singh — 
Decree-holder — Petitioner 
v. 

Babu Gurdial Singh — Judgment-debtor 

onSj'r 1 BeV “‘ PetD - No - 379 of IS^^ided on 
20th January 1942, from order of Senior Snb-Judee 
Peshawar, D/- 31st July 1941. 8 ’ 

(a) Civil P. C. (1908), O. 21, Rr. IS, 1 and 2 
— Joint decree-holders — One cannot give dis- 
charge lor decretal amount to detriment and 


“other** in Art. 49 means specific moveable pro¬ 
perty in general as distinguished from the moveable 
property mentioned in the previous articles. Now 
there is nothing in the Pure Food Act which au¬ 
thorises an Inspector to destroy the articles taken 
by him into custody under that Act after the 
Magistrate has ordered their return to the owner. 
It i3 clear from the Magistrate’s order that it was 
held that the ghee in the twenty-one tins had not 
been proved to have been adulterated. Doctor Bhola 
iNath could not have, therefore, destroyed the tins 
of ghee in the belief that he was authorised to do it 
according to the Pure Food Act. His note to the 
Secretary, Municipal Committee intimating that he 
was going to destroy them does not show that he 
was acting under the Pure Food Act. In fact, he 
said that there was no space to keep them, and that 
he considered it desirable that he should destroy 
them before he gave over charge to his successor. 

It follows, therefore, that the Courts below were 
wrong in applying Art. 2. On the other hand, 
Art. 49 clearly applies to the suit. Specific moveable 
property was taken over by Doctor Bhola Nath. 
The Court released that moveable property and 
directed that it should be returned to the owner. 
Doctor Bhola Nath did not care to return it to the 
owner. It is idle to plead that it was the duty of the 
owner to get it back. I am strongly of opinion that 
where a Government officer acting under his powers 
as such officer takes property into his custody and 
later he is directed to return it, it is the duty of 
that Government officer to see that the owner is 
called upon to take it back. Consequently.it was the 
duty of Doctor Bhola Nath to summon Harnam 
Singh and to hand over the tins of ghee to him. He 
did not do so and he therefore unlawfully detained 
the tins after the order of the Magistrate was passed 
on 29th October 1936. If any authority be needed 
for this view, I would quote A. I. R. 1935 All. 915. 1 

It is obvious that the starting point of limitation 
under Art. 49, Limitation Act, is the date of deten¬ 
tion of the ghee, viz., 29-10-1936. The plaintiff's 
suit should, therefore, have been instituted within 
three years from that date, viz., on 29th October 
1939. The plaintiff is entitled to add two months 
for the notice given by him to the Government 
under S. 80, Civil P. C. That would extend the 
date to 29th December 1939. This date falls in the 
X-mas holidays, and the suit was, therefore, rightly 
instituted on 2nd January 1940. I hold .therefore 
that the suit is within time. There is no dispute 
about the price and the plaintiff is entitled to the 
sum of Be. 160,-the price of the ghee, which was 
destroyed by Doctor Bhola Nath without any justi¬ 
fication. The Courts below have clearly committed 
a material irregularity in the exercise of their juris¬ 
diction. The first Court's view that the suit was 
premature was against established facts. The second 
Court was not sure whether the suit should have 
been filed against the Government or the Munici¬ 
pality, and, therefore, considered it best to apply 
Art. 2, Limitation Act, and dismiss the suit on a 
technical ground. Interference is consequently justi¬ 
fied on revision. I accept the petition, set aside the 
order of the two Courts below, and grant the plain¬ 
tiff a decree for Rs. 160 against North-West Frontier 
Province Government with costs throughout. 

G.N./R.K. Peti tion accepted. 

1. (’35) 22 A. I. R. 1935-All. 915 : 158 I. C. 1014 : 

1935 A. L. J. 1010, Parshadi Lai v. Cbandan. 


lor 

without knowledge ol others. 

Order 21, Rr. 1, 2 and 15 indicate the intention 
of the Legislature that the execution Court should 
keep an eye on the way the decree is satisfied and 
that in the case of a joint decree the interests of all 
the decree-holders should be protected by the execu¬ 
tion Judge. It follows that a joint decree-holder 
cannot give a discharge for the decretal amount to 
the detriment and without the knowledge of the 
other decree-holders: (*34)21 A.I.R. 1934 Mad.330, 
Rel. on. [P 59 C 1} 

Q p Q _ 

(’40) Chitaley, 0.21, R. 15, N. 2 Pt. 2; N. 8. Pt. 1. 

(’41) Mulla, Page 1002 Pt. (x). 

(b) Civil P. C. (1908), O. 21, R. 1 - Word 
“decree-holder” in O. 21, R. 1 includes decree- 
holders — Joint decree-holders — Shares not 
specified — One cannot give discharge even to 
extent ol his own share. 

The word “decree-holder" in 0.21, R. 1, although 
in singular means, all the decree-holders jointly 
when there ore more than one. In the case of joint 
decree-holders when there is no specification of 
shares in the decree, one decree-holder cannot sepa¬ 
rately settle up with the judgment-debtor even so 
far as his share of the decree is concerned: ('34) 21 
A. I. R. 1934 Mad. 330, Bel. on ; (’30) 17 A. I. R. 
1930 Cal. 78 and (’30) 17 A. I. B. 1930 Lah. 814, 
Expl. [P 59 C 2) 

Q p # C. _ 

('40) Chitaley, O. 21, R. 1, N. 8 Pt. 5. 

L. Behari Lai — for Petitioner. 

L. Baij Nalh — for Respondent. 

ORDER_On 20th November 1939 the firm 

Kartar Singh Chattar Singh obtained a decree 
against Gurdial Singh for Rs. 500. Gurdial Singh 
appealed to the Court of the Senior Sub-Judge. The 
appeal was heard on 5th February 1940 and dis¬ 
missed on 8th February 1940. The decree-holders 
had started execution proceedings on 27th November 
1939. On 26th March 1940 counsel for the judg¬ 
ment-debtor took an application under O. 21, R. 2, 
Civil P. C., to the Court of the Sub-Judge, Char- 
sadda. He alleged in this application that the decree 
had been satisfied. There was attached to this ap¬ 
plication a receipt signed by Chatar Singh one of 
the partners in the decree-holder firm, in which ue 
admitted that he had been paid the whole of the 
decretal amount. The Sub-Judge at Charsadda ^ 
absent. The staff refused to take the application. 

2d 'if* \T ?ht a ^ffior OD Su^JudSlIfpSiawar on 

Other partner was 

response to this application. He pointed oat that 
the receipt was dated 27th December 1939, that the 
petition for certification should have bwnpmented 

on 26th March 1940, and that as it was actually 


f 
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produced before tbe Senior Sub*Judgeon 27th March 
a 1940 it was after time. He alleged that no payment 
had actually been made and that the receipt was 
fictitious. He also urged that Chatar Singh had no 
right to give a discharge for the amount decreed. 

The Judge who tried the case held that the appli¬ 
cation was time-barred, that no payment had been 
made to Chatar Singh and that Chatar Singh could 
not give a discharge. He dismissed the petition. An 
appeal was preferred by the judgment.debtor to the 
Senior Sab-Judge. The appellate Judge remanded 
the case under S. 151, Civil P. C., for retrial. The 
Judge who tried the case on remand came to the 
conclusion that the petition wa3 within time. He 
found that no payment had been made to Chatar 
Singh. He, however, held that Chatar Singh could 
give a discharge to the extent of his share in the 
firm. Ho directed Chatar Singh to file a receipt for 
b his share of the money due. A receipt for one-third 
share was consequently filed and payment certified 
to that extent. An appeal was preferred by Kartar 
Singh to the Senior Sub-Judge, The Senior Sab- 
Judge agreed with the findings of the trial Court 
and dismissed the appeal. Kartar Singh has come 
up on revision to this Court. I am not prepared to 
interfere in the concurrent findings of the two 
Courts below that the petition was presented on 
26th March 1940, that the Sub-Judge being on leave 
counsel had to take it to the Senior Sub-Judge at 
Peshawar on 27th March 1940, and that therefore 
the application was presented within time. I again 
agree with the concurrent finding of the two Courts 
below that Chatar Singh who is the son-in-law of 
Gurdial Singh, executed the receipt merely to save 
his father-in-law from the effects of the execution 
c of the deoree and actually no payment was made. 
The legal point alone therefore remains for decision. 
It involves two questions, firstly, whether Chatar 
Singh could by himself relieve the judgment-debtor 
of the whole liability, and secondly, whether ho 
could do so to the extent of his own share. Order 21, 
R. 1, Civil P. C., is as under : 

“All money payable under a decree shall bo paid 
as follows, namely—(a) into the Court whose duty it 
is to execute tho decree; or (b) out of Court to the 
deoree-holder; or (o) otherwise as the Court which 
made the decree directs.** 

Rule2 of the same order provides for certification 
where payment ha9 been made oofc of Court or the 
decree otherwise adjusted. Order 21, R. 15, Civil 
P. C., allows any one of the several joint decree- 
holders to execute the whole docree for the benefit 
of them all. Clause 2 of this rule runs thus : 

“Where the Court sees sufficient cause for allow¬ 
ing the decree to be executed on an application 
made under this rule, it shall make such order as 
it deems necessary for protecting the interests of 
the persons who have not joined intheapplication.** 

Now reading all these provisions of law together 
no doubt is left in my mind that the Legislature 
intended that the execution Court should keen an 
eye on the way the decree is satisfied and that in 
the case of a joint decree the interests of all the 
decree-holders should be protected by the execution 
Judge. It follows that a joint decree-holder could 
not give a discharge for the decretal amount to the 
detriment and without the knowledge of the other 
decree-holders. If any authority be needed for thi 3 
view, I would refer to A. I. R. 1934 Mad. 8301 in 
which thei r Lordships of the Madras High Court 

1. (’84) 21 A. I. R. 1934 Mad. 330 : 148 I. o7860 : 
57 Mad. 698 : 66 M. L. J. 658, Muthuswamy Iyer 
v. Narasimha Ayyar. 


have made the legal position crystal clear. I will e 
reproduce the relevant portions of the head-note 
below : 

“The description of the decree-holder as the firm 
is tantamount to a decree being given in the names 
of all partners of the firm. The mere fact that a 
decree stands in the name of the firm means that 
it is virtually a decree in favour of all the persons 
jointly. It follows that though the decree stands in 
the name of the firm, it must be treated a3 a decree 
in favour of all the partners jointly ©veQ for the 
purpose of Order 21, R. 15, Civil P. C. The term 
decree-holder used in singular in O. 21, R. 1, cl. (5) 
includes also the plural “decree-holders.** Satisfac¬ 
tion of whole decree, entered npon tho report of one 
of the joint decree-holders alone would amount to a 
violation of the provision of 0.21, R. 15, Civil P. C. 

• • - • • m 

One of the joint decree-holders, though they are f 
partners cannot give a valid discharge by receiving 
the decree amount out of Court without the concur¬ 
rence of the other decree-holders. A payment to one 
of them, under the general law relating to partner¬ 
ship may be valid and binding on the firm bat that 
circumstance is not enough to validate the payment 
made to one of the decree-holders as against tho 
other joint decree-holders. The status as such agent 
must either appear expressly in tho decree or should 
be expressly created after the passing of the decree 
and cannot merely be inferred from tho position of 
the payee.** 

As a result, I answer the first question in the 
negative. I hold that Chatar Singh could not give 
a discharge for the entire amount payable under 
the decree. The two Courts below have answered 
the second question in the affirmative. I may clear 9 
the ground by saying that there was no specification 
of shares in the decree. I entirely agree with their 
Lordships of the Madras High Court that tho word 
“decree-holder'* in Order 21, R. I, Civil P. C., al¬ 
though in singular means all tho decree-holders 
jointly when there are more than one. There is 
nothing to indicate that in such circumstances oue 
decree-holder can separately settle up with tho 
judgment-debtor so far as his share of the decree is 
concerned. 

Learned counsel for Gurdial Singh has referred 
mo to A. I. R. 1930 Cal. 78* and A. I.R. 1930 Lah. 
814 3 in which their Lordships of tho Calcutta and 
Lahore High Courts have recognized a discharge 
for the 6hare of the decree-holder who had given 
tho receipt. In both these cases the other decree- 
holder had agreed that the judgment-debtor should 
bo absolved from liability up to that extent. Tho h 
point whether it could be legally done did not arise 
for deoision. These rulings therefore do not help in 
the matter. 

It is argued that provisions of O. 21, R. 15, Civil 
P. C., imply that eaob of the joint decree-holders 
has a right to recover his share of the decretal 
amount separately out of Court. Order 21, R. 15 
cl. (2), Civil P. C„ ha9 been quoted above. It shows 
that the Court has to protect the interest of the 
other dooree-holdcrs if one decree-holder seeks to 
execute the deoree in Court. Suoh protection does 
not exist where a decree-holder privately gives a 
discharge. The inference is consequently fallacious 

lam inolined to think that It will be opening the 
door to fraud to allow a joint decre e-holder to give 

2. (*80) 17 A. I. R. 1930 Cal. 78 : 126 I G 124 
Surcndra Kumar v. Abhay Kumar Das. 

3 !r A ’ L R ' 1930 Lab « 8l * 2 126 I. 0. 513 

Kaka Ram v. Haveli Ram, * 
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a a discharge even to the extent of his own share. 
The case before me is directly in point and illus¬ 
trates what harm can be done to the other decree- 
holder if this were permitted. Kartar SiDgh has 
brought a suit against Chatar Singh for rendition 
of accounts and has obtained a decree for Rs. 3000 
against him. Chatar Singh thus owes money to 
Kartar Singh rather than to be entitled to recover 
any amount from the firm. If Chatar Siogh be 
given the freedom to give a discharge to the extent 
of his share to every judgment-debtor against whom 
the firm holds a decree he would ruin Kartar Singh 
and make confusion worse confounded for the firm 
in the law Courts. I therefore disagree with the 
opinion of the two Courts below on the second 
question. They have committed a material irregu¬ 
larity in misunderstanding the legal position. 

I accept the petition, set aside the orders of the 
6 Courts below certifying the adjustment of the decree 
to the extent of the share of Chatar Singh and dis¬ 
miss Gardial Singh’s application in toto. The result 
is that Kartar Singh i9 allowed to execute the decree 
for the whole amount against Gurdial Singh. The 
petitioner shall have his costs throughout. Plea¬ 
der’s fee Rs. 16. 

G.N./R.K. Petition accepted. 
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Almond J. C. and Mohd. Ibrahim J. 
Sayed Sikandar Shah slo Sayed Hussain 
Shah—Petitioner 

v. 


Mt. Chan Bihi wlo Sayed Hadi Shah- 

Respondent. 

Civil Revn. No. 397 of 1941, Decided on 12th 
March 1942, for revision of order of Land Acquisi¬ 
tion Officer, Kohat, D/- 18th October 1941. 

(a) N.-W. F. P. Courts Regulation (1931), 
g 34 _ Land Acquisition OHicer reiusing to 
reler case under S. 30, Land Acquisition Act- 
Chief Court under S. 34 ol Regulation cannot 
direct him to do so — S. 34 of Regulation and 
S 115, Civil P. C—Distinction — Chief Court 
can call for records of Courts subordinate to it 
and of no other. 

Under S. 34, N.-W. F. P. Courts Regulation, the 

Chief Court has power to call for the records of Courts 
subordinate to it and of no other. [P 61 C 1J 

It is not correct to say that because the o w0r ^ s 
“Court subordinate to such High Court tnS-l 1 ^ 
Civil P. C., do not occur in S. 31 of the N.-W. r .■ r. 
Courts Regulation, the Chief Court bas wider 
powers to call for the records and that it «»n cali 
for the records of the Courts not subordinate to it. 
The Chief Court cannot direct the Land Acqul ' ( 
Officer under the Land Acquisition Act to refer a 
case in which that officer has refused to do so under 
s. 30, Land Acquisition Act. ^ \ r \ 

(b) Land Acquisition Act f 189 ?*’.,?’ 80 -*'*" 

Acquisition Oliicer directing claimant to ap 
preach Civil Court within ‘ixed perio^to^^ 
compensation money or share >? , _ 

rhs 

sse usstjs. ssssr~- 

application. _ ,. 

An order of the Land Acquisition Officer direct- 
ing a claimant to approach the Civil Court with 


Chan Bibi (Almond J . C.) A. I. R. 

fixed period to get the compensation money or share 
in it does not amount to a reference to the District 
Judge and hence the District Judge has no jurisdic¬ 
tion to entertain an application for compensation* 
by the claimant. No appeal also lies from an order 
of the District Judge rejecting that application. 

[P 61 C 1) 

Sh. Mohd. Sha/i— for Appellant (in 226 of 1941) 
and for Petitioner (in 397 of 1941). 

S. B. Raja Singh —for Respondent (in both). 
ALMOND J. C.—A piece of land was aeqaired 
by Government under the Land Acquisition Act in 
Kohat. The award was given on 9-5-1941 and one 
of the persons to whom it was directed that com¬ 
pensation should be paid was Mt. Chan Bibi the 
widow of S. Hadi Shah who was to receive a sum of 
Rs. 2614-7-6. While the proceedidgs for the acqui¬ 
sition were pending S. Sikandar Shah claiming to 
be the sole heir of S. Hadi Shah made an applica¬ 
tion on 20-10-40 that the money due to Mt. Chan 
Bibi should not be paid to her. This application 
was disposed of in an order of the Acquisition Officer 
dated 18th October 1941 after the award had been 
made. The concluding paragraph of that orderreada 
as follows : 

“The names of Sikandar Shah etc., do not appear 
in the revenue record and as such they have no 
locus standi to come with this sort of petition. The 
money is therefore to be paid to Mt. Chand Bibi in 
whose name the land stood, but since the applicants 
say that they and not Chand Bibi are entitled to 
the money, I therefore keep the amount in deposit 
with me for a further period of one month and 
direct Sikandar Shah applicant to approach the 
Civil Court within this period for getting the money 
or a share in it, failing which the money will be 
paid to Chand Bibi after this period ending on 
18-11-41.“ 

Against that order of the Acquisition Officer 
Sikandar Shah through his counsel made an appli¬ 
cation to this Court dated 14 th November 1941. The 
first and fourth grounds of the application with 
which only we are concerned are as follows : 

“1. The’ learned Land Acquisition Officer should 
have at once referred the dispute to the District 
Judge and should not have decided anything bim- 

4. The widow had only a life estate until the 
Shariat Act and after this Act was passed then she 
ceased to have any interest in the land. 

It is submitted that interference be made and a 
legal order be passed.” 

The application does not 6how under what section 
of the law it is made. On 17-11-41 the petitioner 
also made an application to the District Judge 
Peshawar who exercises ex-officio jurisdiction over 
the Kohat district and in it it was stated that the 
Land Acquisition Officer had given an order under 
S. 30 of the Act that before 18th November 1941 
the petitioner should make an application to the 
District Judge’s Court for the money. That applica¬ 
tion was headed as being under S. 30, Land Acqu - 

sition Act. It was returned to the petitioner 
by order oi the District Judge on the gronnd that 
the application should be presented to the Collector 
and not to that Court. It was presented agam to 

the Court by petitioner’s counsel with » J 0 *® *“ t 

the order (or return to him was illegal d 

iustified by any provision of the law. It w P ? 
that counsel be* heard and if the DUtr.ct Judge 

ess sftru sstAaSi 
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cd that as the question of grant of a share to Mt. 
Chan Bibi out of the compensation awarded in the 
case was already before the Judicial Commissioner’s 
Court, he saw no reason lo interfere at that stage. 
He therefore rejected the application. Against that 
order, the petitioner preferred an appeal to this 
Court on 16-12-1941. His learned counsel now ad¬ 
mits that no appeal lies against the order of the 
District Judge but he asks us to treat this appeal 
as an application for revision. 

Learned counsel pointed out at the beginning of 
his arguments that the preliminary question for 
decision in this case is whether an order of refer¬ 
ence to the civil Courts has or has not been made 
by the order of 18th October. He admits that it 
would be a reference under S. 30 and not under 
S. 18 of the Act. We have reproduced the order of 
the Land Acquisition Officer and it is patent in our 
opinion that there has been no order of reference 
by him. In this event, it is only necessary for us to 
consider the application which is made direct to us 
for as there was do order of reference to the Dis¬ 
trict Judge, the District Judge could have no juris¬ 
diction to entertain the same at all. Learned coun¬ 
sel for the petitioner has further admitted that it 
is now the unanimous view of all the High Courts 
in India that it is not competent for them to direct 
the Land Acquisition Officer to refer a case in 
which the Land Acquisition Officer has refused to 
do 60 . He contends, however, that the position in 
this province is different from that in other provinces 
ns S. 116, Civil P. C., is not in force in this pro¬ 
vince but instead we are governed by S. 34, N.-W. 
F. P. Courts Regulation. 

The difference between the two sections is that 
under S. 115, Civil P. C., it is laid down that the 
High Court may call for the record of any case 
which has been decided by a Court subordinate to 
such High Court, whereas in this Court’s Regula¬ 
tion the words are M the Coart of the Judicial Com¬ 
missioner may call for the records of any case in 
which no appeal lies to it.” Learned counsel con¬ 
tends that as the words "Court subordinate to such 
High Court” do not occur in the Regulation of this 
province, this Court has a wider power to call for 
records and that it can call for records of Courts 
which aro not subordinate to it. We are unable to 
agree with this proposition. The whole tenor of 
Chap. 4 of this Court’s Regulation is to the effect 
that it is only the record of Courts subordinate to 
this Court which can be called for, and if learned 
counsel's contention were correct, the Regulation 
would not merely extend our powers to calling for 
records of Courts whioh are not subordinate to us 
but even to the extent of calling for cases which 

Q aV ^ n ?,\ b rwi. dec ^ ed by any Court at al, » for in 

b. 34 (I) (b) there is no reference to the fact that 

the application therein mentioned should be an 
^application relating to the decision of a Court. We 
are of opinion that the intention of the Legislature 
was to give us powers to call for records of Courts sub¬ 
ordinate to us and of no other Courts. Furthermore, 
oven if the learned counsel's contention were correct, 
there would be no case for calling for the records 
in the present case for it is within the discretion 
of tho Land Acquisition Offioer to make a reference 
under S. 80 of the Act. If an application is made 
to him under S. 18 of the Aot,*.lhen it is his duty to 
make a reference. If however he proposes to act 
under 8. 30, then it i9 within his discretion to 
make a reference. It is clear that the application 
which was presented by Sikandar Shah to the'Land 
Acquisition Officer was not an application under 
o. 18, It did not require him to refer a case to the 
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District Court and in fact at the time when the ap- ^ 
plication was made no such application could have 
lain, for the award had not by that date been 
given. We are of opinion that there is no substance 
either in this application for revision or in the 
appeal. We accordingly dismiss both of them with 
costs. Pleader’s fees in the application for revision! 
will be Rs. 30 and no pleader’s fee will be allowed 
in the appeal. 

G.N./R.K. Application dismissed . 
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Mir Ahmad J. 

Jit Singh $/o Panna Singh — 

Petitioner 

v. 

Ayub Khan s/o Hussain Khan and / 
others — Accused — Respondents . 

Criminal Revo. No. 296 of 1941, Decided on 29th 
October 1941. against order of Addl. Sess. Judge, 
Peshawar, D/- 25th July 1941. 

Criminal P. C. (1898), S. 202 (1) Proviso and 
S. 537—Object of S. 202 (1) Proviso—Omission 
to comply with S. 202 (1) Proviso is illegal. 

The object of S. 202 (1) Proviso is that the 
Magistrate should thoroughly understand the case 
before be decides to postpone the issuing of the pro¬ 
cess and embarks upon tho unusual procedure of 
getting the matter investigated by some other 
agency. The omission by a Magistrate to record tho 
statement of the complainant on oath as required 
by the proviso to S. 202 (1) before be sends a com¬ 
plaint for inquiry under S. 202 (1) is an illegality 
and not mere irregularity curable under S. 537: 25 g 
Mad. 61 (P.C.), Bel . on ; (‘27) 14 A.I.R. 1927 P. C. 

4 c?p. c.— tP 62 C 1,21 

(’41) Chitaley, S. 202 N. 20. 

(’41) Mitra, Page 720 N. 669. 

Madan'Lal — for Petitioner. 

Sayed ©aim Shah — for Respondent. 

ORDER—Jit Singh lodged a complaint against 
Ayub Khap and others under S, 892, I. P. C. The 
Magistrate passed an order on that complaint in the 
following words : 

"Complainant with counsel present. Tho offenco 
is a cognisable one. The complaint is forwarded to 
the police for investigation and report. Tho report 
should reach this (Court) till 15-10.1940.” 

The police reported that the dispute between the 
parties was of a civil nature. Tho Magistrate die- 
missed tho complaint under S. 203, Criminal P. C.„ 
J )a51 2-1940. In his order tho Magistrate remarked 
that the matter in issue was of a civil nature. He 
depended entirely on the report of the police in 
arriving at this conclusion. Jit Singh applied to the 
sessions Judge, Peshawar, on the revision side, and 

o nno the order dismissing his petition under 
b. 203, Criminal P. C., be reversed. He urged that 
the direction to the police to enquire into the com- 
p.aiDt was ultra vires, because his statement had 
not been taken on oath as required by tho proviso 
contained in para. 1 of S. 202, Criminal P. O. The 
earned Additional Sessions Judge was of the view 
that the failure to record the statement of the oom- 

oi a r l ft D ^V ai ?u Unted .*? irregu J arit y onl y Whioh was 
curable by the provisions of S. 637, Criminal P. fL 

ihe Judge observed that no prejudioe had 

eaused and he therefore refused to 6et aside tho 

Som 31111881 ^ lh ° He hissed 



02 Peshawar Abdullah Jan v. Nra Hossain (Mir Ahmad I.) 


a Singh has come up to this Court with a peti- 
rev 1S .on against the orders of the Courts 
below. The point to decide is whether the omission 
by a Magistrate to record the statement of the com- 
piaipant on oath before he sends a complaint for 
inquiry under S. 202, Criminal P. C. ( is an illegality 
or an irregularity. In a case reported as 25 Mad. 
01 the question was whether the trial of an ac¬ 
cused person on a charge containing more than 
three offences committed within the period of one 
year was an illegality or irregularity. Their Lord- 
ships of the Privy Council held that it was an 
illegality, because it was prohibited by the provi¬ 
sions of Ss. 233 and 234, Criminal P. C., and that 
it was not cured by S. 537, Criminal P. C. Again, 
in A. I. R. 1927 P. C. 44 2 the point before their 
Lordships of the Privy Council was whether the 
omission to read out statements to the witnesses as 
b required by S. 360, Criminal P. C. f was an illegality 
or an irregularity. Their Lordships held that this 
omission was an irregularity curable under S. 537, 
Criminal P. C. Their Lordships were reminded of 
their judgment reported as 25 Mad. 61 l referred to 
above. They made the following observations : 

"The distinction between that case and the pre- 
sent is fairly obvious. The procedure adopted was 
one which the Code positively prohibited, and it 
was possible that it might have worked actual in¬ 
justice to the accused." 

Now para. 1 of S. 202, Criminal P. C., is in the 
following terms : 

"Any Magistrate, on receipt of a complaint of an 
offence of which he is authorized to take cognizance, 
or which has been transferred to him under 8. 192, 
may, if he thinks fit, for reasons to be recorded in 
c writing, postpone the issue of process for compel¬ 
ling the attendance of the person complained 
against, and either inquire into the case himself, or 
if he is a Magistrate other than a Magistrate of the 
third class, direct an inquiry or investigation to be 
made by any Magistrate subordinate to him, or by 
a police officer, or by such other person as be thinks 
fit for the purpose of ascertaining the truth or 
falsehood of the complaint : 

Provided that, save where the complaint has 
been made by a Court, no such direction shall be 
made unless the complainant has been examined 
on oath under the provisions of S. 200." 

It is obvious that the proviso positively prohibits 
the making of direction for an inquiry or investiga¬ 
tion through the agency of a Magistrate or a police 
officer or some other person if the Magistrate has 
j not examined the complainant on oath. It follows 
that the making of such direction without the con¬ 
dition precedent having been fulfilled is a procedure 
which is illegal and is covered by the authority of 
their Lordships of the Privy Council reported as 25 
Mad. 61. 1 The intention of the legislature in en- 
acting the proviso to para. 1 of S '?02, Criminal 
P. C., seems to have been that the Magistrate 
should thoroughly understand the case before he 
decides to postpone the issuing of the process and 
embarks upon the unusual procedure of getting the 
matter investigated by some other agency. If the 
Magistrate were to issue the direction for inquiry 
without grasping the facts of the case there is a 
very likelihood that the accused may be unneceo - 

1. (’02) 25 Mad. 61: 29 I. A. 257: 8 Sar. 160: 2 
Weir 712: 11 M. L. J. 233 (P. C.). Subramama 

2 A ? 2 Vi. E rri. m? P. C. «: 100 t o 227: 
28 Cr. L. J. 259: 5 Rang. 53: 54 I. A. 96 (P. UJ, 
Abdul Rehman v. Emperor. 


A. I. R. 

saril 7 harassed and the complainant may also have 

inrat.W >U8h ‘ be . ei P ense and inconvenience of an * 
investigation which may in the end prove fruitless 

It cannot therefore be said that the Legislature 

if k n ed m U B P ° n - th8 fa ! lu ™ 10 ““P'y with the*proviso 

s’ Mi nS - rre , g V, a J. lty , C0Teced b ? the curative^ 

S. 537, Criminal P. C. I consequently hold that an 

omission to comply with the proviso contained in 

para I of S. 202, Criminal P. C.. amounts to an 

illegality. I accept this petition, set aside the orders 

°f l ° e ^o Courts below and remand the application 

of Jit Singh to the trial Magistrate with the direc- 

tion that he shall dispose it of according to law. 

G.N./R.K. Petition accepted. 

A. I. R. (29) 1942 Peshawar 62 
Almond J. C. and Mir Ahmad J. 
Abdullah Jan and others — Plaintiffs 1 

— Petitioners 

v. 

Nur Hussain and another—Defendants 

— Respondents . 
Civil Revn. Petn. No. 248 of 1941, Decided on 
14th April 1942, for revision of judgment and decree 
of Addl. Judge, Peshawar, D/- 22nd May 1941. 

Court-fees Act (1870), Sch. 1, Art. 1 and Sch. 2, 
Art. 17 (3)—Suit for mere declaration that plain¬ 
tiffs are mortgagees falls under Art. 17 (3) — 
Substance of relief should be seen. 

Where plaintiffs who have been directed, to go to 
a civil Court for establishing their title, by the 
revenue Court to file a suit for a declaration that 
they are the mortgagees of the land in suit and 7 
there is no consequential relief involved or prayed 
for, the suit is one for pure declaration and is gov¬ 
erned by Art. 17 (3) of Sch. 2 and not by Sch. 1, 
Art. 1. In considering such cases, the Court has to 
see what is the substaoce of the relief asked for. It 
should not import any other considerations : ('37) 

24 A.I.R. 1937 All. 411 and 43 P. R. 1888. Bel. on. 

[P 63 C 1] 

Waeirchand and Pir Bdkhtli — for Petitioners. 
Abdul Rob Nishtar — for Respondent 1. 

MIR AHMAD J—The following pedigree-table 
will help in understanding this case : 

MOHIB A LI SHAH 


I 

Abdur 

Rehman 


Mobd. 
Hussain 

I 

Nur Hussain 
(deft. 1) 


I I 

Amjad Mt. Mt. 
Hussain Munfiqa Rajbun 

Nissa(deft.2) 


Abdullah 

Jan 


I 

Hamidullah 

Jan 


Inayatullah Jan 
minor through 
Abdullah Jan 

I 


plaintiffs. 

A plot of land measuring 65 kls. ' 6 mis- 
in Dheri Katti Khel village belonged to Mohib All 
Shah. On his death Nur Hussain his grandson^ 
applied for partition of the land He impleeded 
Abdullah Jan, Hamidullah Jan and Inayatullah Jan 
and Mt. Rajbun Nissa. The three male defendants re- 
si 9 ted the application on the ground that they were 
the sole owners of the land. They were directed to 
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go to a civil Coart for establishing their title. They 
a have therefore brought this suit for three alternative 
declarations as follows : Firstly, that they were the 
owners of the land, because it had been granted to 
their father by their grand.father; secondly, that 
they bad become the owners of the land by adverse 
possession ; thirdly, that their grand-father had 
asked their father to pay his debts and keep this 
land and as their father had made payments they 
were the mortgagees of the land for the amount so 
paid. The plaintiffs affixed a court-fee of Rs. 10 to 
their plaint. An objection was raised that the plaint 
was under-stamped. The trial Judge held that the 
plaintiffs were liable to pay ad valorem coart-fee on 
the amount of money for which they want the Court 
to declare them the mortgagees of the land in suit: 
tide the third alternative relief. He pointed out that 
it was proved that a sum of Rs. 4920 had been paid 
b by the father of the plaintiffs to the creditors of 
Mobib Ali Shah. (We may note that there wa3 a 
previous mortgage for Rs. 4027 and this sum in¬ 
cludes the amount of mortgage money paid off.) He 
consequently directed that the plaintiffs should pay 
ad valorem court-fee on this amount. The plaintiffs 
did not pay the court-fee. The suit was, therefore, 
dismissed. An appeal was preferred by the plaintiffs 
to the District Court at Peshawar against this order. 
The appellate Judge agreed with the trial Judge and 
dismissed the appeal. The plaintiffs have come up 
on revision to this Court. As an interesting point of 
law was involved, the petition was admitted and 
referred to a Bench of this Court. The only question 
to decide is whether the court-fee to be paid for the 
third relief is governed by Art. 1 of Sch. 1 or Art. 17, 
cl. (3) of Sch, 2, Court-fees Act. Article 1 lays down 
c the rates at which court-fee is to be paid on a plaint 
or an appeal calculated on the value of that suit or 
appeal in cases not otherwise provided for by the 
Act. A . rlicIe 17 (3) runs as follows : 

“Plaint or memorandum of appeal in each of the 
following suits : 

* • • • • 

(3) To obtain a declaratory decree where no conse¬ 
quential relief is prayed . . . . Rs. 10.” 

Now it is obvious that all that the plaintiffs are 
asking in this case is that they should be declared 
the mortgagees of the land in suit. There is no con¬ 
sequential relief involved or prayed for. The suit i 9 
consequently one for pure declaration. In consider¬ 
ing such cases we have to see what is the substanco 
of the relief asked for; we should not import any 
other considerations : vide A. I. R. 1937 All. 411.1 
We do not see why therefore the case should not be 
governed by Art. 17 (8). In this connexion we were 
referred to 43 P. R. 1888* in whioh their Lordships 
of the Punjab Chief Court have taken the same 
view in somewhat analogous case. We consequently 
hold that the suit is correctly stamped. Wo accept 
the petition, set aside the orders of the two Courts 
below and remand the case to the original Judge for 
trial on merits. Costs upto this stage shall follow 
event. 

K ' s -/ R -K- _ . Petition allowed. 

1. ('87) 24 A. I. R. 1087 All. 411 : 170 I. C. 450 : 
I. L. R. (1037) All. 269 : 1987 A.L.J. 562, Kailash 
Narain v. Gopi Nath. 

2. (’88) 43 P. R. 1888, Simla Bank Corporation, 
Ltd. v. Narpat Rai. 
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Almond J. C. and Mir Ahmad J. 

Punna Bam s/o Tej Bhan and another 
— Plaintiffs — Appellants 
v. 

Mazullah Khan slo Mir Baz Khan and 
others — Defendants — Respondents . 

Appeal No. 127/44 of 1941, Decided on 19th Janu¬ 
ary 1942, from order of Senior Sub-Judge, Bannu, 
D/- 9th April 1941. 

Punjab Alienation of Land Act (13 of 1900), 
Ss. 21 and 6 — Civil Court's jurisdiction is 
barred only in cases in which revenue otiicer 
is specifically empowered to deal with under 
Act — Mortgage oi land with possession before 
Act — After Act mortgagor taking further loan / 
from mortgagee on security of same property 
on same conditions — Prior mortgage is not 
extinguished—Revenue officer cannot deal with 
it under Act — Suit lies in civil Court — If 
mortgage after Act cancels one prior to Act or 
contains substantially different conditions or 
additional security is included Act applies — 
Prior mortgage held not extinguished by subse¬ 
quent loan. 

Under S. 21 the jurisdiction of the civil Court9 is 
only barred in such cases in which the revenue 
officer is specifically empowered to deal with under 
the Act. Where a mortgagor having already mort¬ 
gaged bis lands with possession to the mortgagee 
before the Act takes a further advance from him 
after the Act on the security of the land already 
mortgaged to him on the same conditions os the ori- g 
ginal mortgage, such a transaction does not amount 
to a fresh alienation of an interest in the land and 
consequently the provisions of the Punjab Aliena¬ 
tion of Land Act are not attracted and, therefore, a 
civil suit will lie. But if the now transaction pur¬ 
ports to cancel the earlier one or contains conditions 
substantially different from those contained in the 
original mortgage or ah additional area of land is 
included in the security,’the old mortgage is at an 
end and a new and wholly different relationship 
between the parties is created to whioh tho provi¬ 
sions of the Punjab Alienation of Land Act will be 
attracted. (Prior mortgage held not extinguished by 
subsequent loan) : ('21) 8 A.I.R. 1921 Lah. 138 and 
(*32) 19 A. I, R. 1932 Lah. 465 (F.B.), Rel. on. 

(P 64 O 1, 2] 

8. B. Raja Singh and L. Charanjit Lai — h 

Q A t ,or Appellants. 

o. Aurangteb Khan — for Respondents 1 to 4. 

Respondents 2 and 6 in person. 

ALMOND J. C.—Mlrbaz Khan and BazidKhan 
were two brothers. Tej Bhan and Uttam Chand 
were also two brothers. The son of Tej Bhan is 
Punna Ram and the sons of Uttam Chand are Lila 
Shaker Das. Prior to the application ot 

nut^.T b ,™lT llon Land Ao ‘ to the Bannu 
District in 1904’ Punna Ram and Uttam Chand warn 

mortgagee 3 from Mirbaa Khan and Bazid Khan of 

199kl8. 8mh. in Mahal Mashkani and of 154k] B 

9mla. out of 2497kls. 2mls. in Mahal Abbasi. The 

rteT was Rs. 2000. In 1920 by mutations 

dhian 9 i 78 “ nd H 01 ?&!?“* and Baaid 1001 ad! 
aitional sum of Rs. 1500 seoured on this same land 

irom Punna Ram. The mortgage in thS c^aa^x 

ffl“ ada under th « Provisions of 8.8, Alienation 
cr Land Act, and was for a period of 20 vaarn TKo 
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t r “'f € “‘ he PVf ie3 » created' to which ex necessitate 
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matations mentioned the condition that the period 
was to commence when Punna Ram got possession, 
although it has been taken throughout this case and 
in fact is stated in the plaint that the condition was 
that the period was to commence when he got pos¬ 
session by redeeming the former mortgage. In 1923 
Thakar Das sold his rights under the former mort- 
^rage to his brother Lila Ram and in the same year 
Punna Ram sold his mortgagee rights under the 
second mortgage to Thakar Das. Thus Punna Ram 
and Lila Ram became equal sharers in the old mort¬ 
gage and Thakar Das the sole owner of the second 
mortgage. In 1937 Bazid and the descendants of 
Mirbaz applied to the revenue authorities for ex¬ 
tinguishment of both the mortgage debts under S. 7, 
Alienation of Land Act. Their application was ac¬ 
cepted and an appeal to the Revenue Commissioner 
failed. 

Punna Ram and Lila Ram have now brought the 
present suit against the descendants of Mirbaz de¬ 
fendants 1 to 4, Bazid Khan defendant 5 and Thakar 
Das defendant 6 for possession of the land as mort¬ 
gagees under the old mortgage. Their suit was dis¬ 
missed by the trial Court which held that Punna 
Ram, Lila Ram and Thakar Das were members of 
a joint Hindu family, that both the mortgages w[ere 
made in favour of the same joint Hindu family, 
and that the earlier mortgage merged in the second 
mortgage. The Judge observed that the various 
transactions which took place in 1933 were merely 
devices to prevent the two mortgages merging in 
each other. The plaintiffs preferred an appeal to the 
Senior Subordinate Judge who dismissed it on the 
same grounds as the trial Court. The plaintiffs 
have presented a further appeal to this Court. 

On behalf of the appellants, it has been argued 
that even if both the mortgages were in favour of 
the same joint Hindu family, the earlier mortgage 
was still not extinguished by the execution of the 
subsequent mortgage. In this connexion learned 
counsel has referred to two cases reported as A.I.R. 
1921 Lah. 1361 and A.I.R. 1932 Lab. 465.2 i n the 
former case it was laid down that where a mortgage 
has been effected before 8th June 1901 (the date on 
which the Punjab Alienation of Land Act came into 
force)and a further advance is made after that date 
on the old security, then the further advance is not 
a new mortgage, provided that no changes are made 
in the terms of the original transaction. Thic dic¬ 
tum of the Bench which decided that case was sub¬ 
sequently approved in the later case which was 
decided by a Full Bench. In the later case the fol- 

having ^^ “ortgaged 

on the 

security of the land already mortgaged to him on the 
same conditions as the original mortgage, such a 
transaction does not amount to a fresh alienation of 
an interest in the land and consequently the provi- 
fions of the Punjab Alienation of Land Act are not 
attracted. But if the new transaction P“P° r ** 
cancel the earlier one or contains conditions sub- 

included in the security, the old mortgage at an 
e Td and a nlw anl wh^ily different relationship be- 

l. (’21) 8 A. I. B- 1921 Lah. 136 : 62 I.JC. 789 : 2 
Lah. 202 : 88 P. L. R. 1921. Kernel Das v. Mt. 

*E£f-, 9 a I R 1932 Lah. 465 : 139 I. C. 49: 13 
"iih 660 : 33 ?! L b. 847 (F.B.). Sher Singh v. 
Daya Ram. 



and is reproduced at p. 99 of Shadi Lai’s commen 
tary on the Punjab Alienation of Land Act 4th Edn 
Learned counsel for the respondents has not con-' 
troverted this interpretation of the law which ao- 
pears to us to be perfectly correct. He has contended 
himself with arguing a point which was conceded 
on behalf of his clients in the two Courts below 
namely, that this Court is precluded from taking 
cognizance of the suit under the provisions of S. 21, 
Alienation of Land Act. That section reads a3 fol¬ 
lows : 

(1) A civil Court &hall not have jurisdiction io 
any matter which the Provincial Government or a 
revenue officer is empowered by this Act to dispose 
of. 

(2) No civil Court shall take cognizance of the 
manner in which the Provincial Government or 
any revenue officer exercises any power vested in it 
or in him by or under this Act.’* 

At page 260 of the same book by Shadi Lai there 
is a quotation from the Statement of Objects and 
Reasons on the Pre-emption Bill which reads as 
follows : 

"As regards questions connected with the Aliena- 
tion Act the law gives the revenue officer exclusive 
power to do certain specified acts, such as grant or 
refusal of sanction in certain alienations, modifica¬ 
tion of certain forms of mortgages and so forth, but 
it does not take away from the civil Courts the 
authority to decide whether a case in which such 
powers are exercised is or is not a case in which the 
revenue officer i9 invested by the law with an exclu¬ 
sive exercise of such powers.” 

Apart from thi3 quotation, it is clear from the ( 
section itself that the jurisdiction of the civil Courts 
is only barred in such cases in which the revenue 
officer is specifically empowered to deal with under 
the Act. Now, if it be held as a matter of fact that 
the prior mortgage in this case wa3 not extinguish¬ 
ed by the subsequent mortgage, then the revenue 
officers had no power to deal with itninder the pro¬ 
visions of the Act, for they are not empowered to 
deal with any transaction which was entered into 
before the enforcement of the Act. Applying the 
principles which have been laid down in the two 
cases of the Lahore High Court to which we have 
referred and which have not been controverted by 
learned counsel for the respondents, it appears to u S 
that the prior mortgage was not extinguished by toe 
subsequent loan of Rs. 1500. In fact it was specifij 
cally left in force and was open to redemption. We| 
are of opinion that the prior mortgage still exists 

and a civil suit lie3. .. A 

We, therefore, accept the appeal, set a,iie ^ 
orders of the Courts below and grant the plaintiff a 
decree for possession of the land in suit under 
prior mortgage transaction. The “ * ([J ' 

ther the subsequent mortgage was MnaSlf «« « 

uished by the revenue Courts is not one wbtth « in 
question in this suit. The plaintiffs to have tne.r 
costs from defendants 1-5 in all Courts. 

G.N./R.K. aCCepUd ' 
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A. I. R. (29) 1942 Peshawar 65 (1) 

Almond J. C. and Mir Ahmad J. 

Khoidad Khan slo Hayat Khan — 

Plaintiff — Petitioner 


Peshawar 65 


lies 


6 


V. 

Haidar Khan s/o Abdullah Khan and 
others, Defendants and another, 

Plaintiff — Respondents. 

Civil Revn. Petn. No. 105 of 1941, Decided on 
2nd February 1942, for revision of judgment and 
decree of Dist. Judge, Hazara Division at Abbotta- 
bad, D/- 27th January 1941. 

Punjab Tenancy Act (16 of 1887), S. 50 — 
Suits between dispossessed tenant and his land¬ 
lord must be disposed of by revenue Courts — 
No suit lies in civil Court after expiry of one 
year provided in S. 50. 

All the remedies of a tenant who has been dis¬ 
possessed are provided in the Tenancy Act and 
therefore all suits between dispossessed tenant and 
his landlord should be disposed of by the revenue 
Court. No suit lies to a civil Court after the expiry 
of the period of one year provided by S. 50 : (’19) 6 
A.I.R. 1919 Lnh. 475 (FB) and 102 J. R.. Rel. on ; 
('27) 14 A.I.R. 1927 Lah. 452 (F.B.), Ref . (P 65 C 2] 

L. Krishan Lai — for Petitioner. 

L. Ram Parkash — for Respondents 1, 2, 5, 7 
and 9 and representatives of No. 6. 

ALMOND J. C. — Abdul Majid and Mt. Begi 
were the owners of occupancy rights in a piece of 
land, Mt. Bagi having a life interest as a widow. In 
1933 the land was washed away by river action. In 
the spring of 1938 it became possible to reclaim the 
land and the owners of the land defendants 1-9 in 
the present case took possession of it. Abdul Majid 
then brought a suit in a civil Court for possession 
of the land. The Court before whom it was pending 
held that the suit was cognizable by a revenue Court 
and on 4th July 1938 returned the plaint for pre¬ 
sentation in the appropriate revenue Court. Abdul 
Majid did not present the plaint in a revenue Court, 
but by a deed executed on 13th May 1939 sold his 
rights in the land to Khoedad Khan and L&l Khan. 
Khocdad and Lai Khan then brought a suit in the 
revenue Court for possession of the land. The suit 
was instituted on 21st August 1939. It was dismissed 
by the revenue Court. An appeal was preferred to 
the Collector who in his judgment of 24th January 
1940 dismissed the appeal on the ground that the 
suit was one under S. 60, Tenancy Aot, that it had 
been brought more than one year after the dispos¬ 
session and that no suit therefore lay in the revenue 
Court. He also remarked that the tenants must seek 
their remedy in a civil Court. Khoedad Khan there¬ 
fore brought a suit in a civil Court on 27th Febru¬ 
ary 1940. It was dismissed on the ground that it 
was time-barred and that the Court had no juris¬ 
diction to hear it in view of tho provisions of S. 50, 
Tenancy Act. An appeal to the District Judge failed 
for the same reason. The latter referred to a deci¬ 
sion of this Court reported in 102 J.R. The plaintiff 
Khoedad has presented this application for revision 
and the point involved is whether the civil Conrt 
has jurisdiction to entertain the suit. 

In a case reported in 90 P. R. 19181 it was hold 
by a Bench of the Punjab Chief Court that all the 
remedies of a tenant who has been dispossessed aro 

M’19) 6 A.I.R. 1919 Lah. 475: 48 I.C. 8 : 90 P.R. 
1918 (F.B.), Akbar Huesain v. Karimdad. 

1942 W/9 


provided in the Tenancy Act and that no suit 
to a civil Court after the expiry of the period of one 
year provided by S. 50 of that Act. This ruling was 
followed in the judgment of this Court already re- 
ferred to. Later in a case reported in A. I. R.1927 
Lah. 452^ a Full Bench of the Lahore High Court 
held that after the expiry of the one year prescribed 
in S. 50, Tenancy Act, the dispossessed tenant had 
a further right to sue in a civil Court upto a period 
of twelve years after the act of dispossession. They 
however remarked that it might be necessary, if 
the question of res judicata were decided against 
the plaintiff, for the whole case to be sent to a 
revenue Court for disposal. As a result of that deci¬ 
sion S. 50A was added to the Tenancy Act ifc the 
Punjab definitely withdrawing the power of a civil 
Court to hear any case in which a tenant had been 
dispossessed by his landlord. That amendment has 
not been applied to this province. Now the question / 
of whether a suit lies in a civil Court after the 
expiry of one year has been fully discussed in tho 
three judgments to which we have referred and it 
is only necessary for us to express our view that the 
decision given in 1918 by the Pan jab Chief Court 
and by this Court in 1920 represents the true inten¬ 
tions of the Legislature. We are of opinion that it 
was intended that all suit9 between a dispossessed 
tenant and his landlord should be disposed of by a 
revenue Court. We only desire to add to the argu¬ 
ments which have been put forward in the judg¬ 
ments referred to that it is a ooramon principle of 
interpretation of statutes that where a particular 
subject is dealt with by a special Act, then it is to 
be presumed that the special Act deals with that 
particular subject in all its aspects. We think that 
the only remedy which was open to the plaintiff in 
this case was a suit under S. 50, Tenancy Act, and 
that the civil Courts have no jurisdiction to enter¬ 
tain the present suit. We therefore dismiss this 
application with costs. 

G.N./R.K. Application dismissed. 

2. (*27) 14 A.I.R 1927 Lah. 452 : 105 I. C. 507 2 9 
Lah. 39 : 29 P.L.R. 489 (F.B.), Cheta v. Baija. 


A. I. B. (29) 1942 Peshawar 65 (2) 

Almond J. 0. and Mir Ahmad J. 

K. S. Sardar Asadullah Khan s/o K. B. 
Nawab Mohd. Afzal Khan — 

Judgment-Debtor — Appellant 

v. 

Seth Chetan Das s/o Seth Khushi Ram 
— Decree-holder — Respondent . 


Civil Miso. Appeal No. 


115/48 


of 1937, Deoided 


14-C 

on 11th January 1938, from order of Senior Sub- 
Judge, Dera Ismail Khan, D/- 19th August 1937. 

Civil P. C. (1908), S. 60 (1) (c)—No definition 
of “agriculturist” can be formulated—Whether 
particular individual Is agriculturist depends on 
circumstances of each case — Judgment-debtor 
held agriculturist within S. 60 (1) (c). 

No definition of an agriculturist can be formu¬ 
lated because the oircumstances of every individual 
judgment-debtor have to bo taken into oonsideratlon 
to deolde whether he is an agriculturist or not. It 
is for tho Courts to deolde whether a particular 
Individual situated as he Is with reference to his 
occupation or other oiroumstances is an agriculturist 
or not. [P 66 0 1] 
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Tho judgment-debtor derived his whole income 
from his lands and had no other profession or occu¬ 
pation. The lands were mainly under the cultivation 
of tenants hut as a landlord he had to take interest 
in the cultivation of his land in order to get the 
most out of it and had also to see that his share in 
the produce reached him. Moreover, it was in evi¬ 
dence that he was cultivating about 800 ks. of land 
through his servants and labourers and not through 
his tenants. In fact he had been working at the 
plough himself and had been telling people that he 
did 60 on grounds of health : 

Held that all the considerations when taken 
together led to only one conclusion, that the judg- 
ment-debtor was an agriculturist within the meaning 
of S. 60 (I) (c). [P66C2] 

Q p # _ 

('40) Chitaley, S. 60, N. 10 Pts. 1, 5. 

0 (’41) Mulla, Page 243 Pts. (s), (t). 

Saadudin Khan , S. Aurangzeb Khan and Kazi 
Abdul Wahab Khan — for Appellant. 

Sardar Baja Singh and L. Boshan Lai — 

for Respondent. 

MIR AHMAD J. — Seth Chetan Das has a 
decree for Rs. 5647-11-0 against K. S. Sardar Asad- 
ullali Khan. In execution of that decree he has 
attached the following property belonging to the 
judgment-debtor: (1) Five shops (four kholas and 
one with a roof); (2) one residential pardah house; 
(3) one two storied house called the Bungalow with 
the compound and servants quarters; (4) two vacant 
sites; (5) mortgagee rights in one house; (6) a roofless 
enclosure called stables, situated in Kulachi, and 
(i) one houso and (ii) mortgagee rights in another 
house situated in D. I. Kban. K. S. Sardar Asad- 
c ullah Khan claimed that the property was exempt 
from attachment and sale under S. 60 (1) (c), Civil 
P. C., on tho ground that he was an agriculturist. 
Evidence was led by both sides. The statement of 
the Patwari shows that 800 ks. of land are cultivated 
by the judgment-debtor himself and the remaining 
area (tho lower Court has estimated the whole area 
to be about 4 lacs of kanals) is tilled by the tenants. 
The judgment-debtor has also income from the 
revenue assigned to him by the, Government which 
ranges betweon Rupees 250 and 1 j 00 a year. The 
sum fluctuates according to the state of the crops. 
The learned trial Judge was of the opinion that tho 
judgment-debtor was not an agricultorist because 
ho did not earn his livelihood wholly or principally 
by cultivating land with his own hands or through 
his servants. He was of the opinion that the person 
^ who cultivates land through his tenants is not an 
d agriculturist. He therefore disallowed the objection 
of tho judgment-debtor and declared the property to 
be liable to attachment and sale. 

The judgment-debtor has come up on appeal to 
this Court and the only point which arises for 
decision is whether he is an agriculturist within the 
meaning of S. 60 (1) (c), Civil P. C. Several au ho- 
“ ti es have been quoted by the learned counsel on 
e £'side in which an attempt has been made to 
define an agriculturist. It appears to us that no 
definition of an agriculturist can be formulated 
because the circumstances of every individual judg¬ 
ment-debtor have to be taken into consideration to 
decido whether he is an agriculturist or not. 

f1oihe°SurtT^cide 6 whether a particular 


A. I. R, 


individual situated as he is with reference to his . 
occupat.onor other circumstances is an agriculturist 

n Tl. t : i I ?,‘ he - P r ent C “ S ? “ is not denied before 
us that the judgment-debtor derives his whole 

income from his lands and that he has no other 
profession or occupation. The lands are mainly 
under the cultivation of tenants but it is a matter 
of common knowledge that the landlord has to take 
interest in the cultivation of his land in order 
to get the most out of it and has also to see that 
his share in the produce reaches him. Moreover, it 
is in evidence that the judgment-debtor is cultivat¬ 
ing about 800 ks. of land through his servants and 
labourers and not through his tenants. In fact he 
has been working at the plough himself and has 
been telling people that he did 60 on grounds cf 
health. All these considerations when taken toge-i 
ther lead to only one conclusion, that is that the 
judgment-debtor is an agriculturist. We therefore / 
accept the appeal with costs aod reverse the finding! 
of the trial Judge on this point. Tho case would go 1 
back to the trial Judge. He would now decide as 
to what properties come within the definition of 
S. 60 (1) (c), Civil P. C., and are therefore exempt 
from attachment and sale. Pleader's fee Rs. 32. 

G.N./R.K. Appeal accepted. 

A. I. R. (29) 1942 Peshawar 66 

Almond J. C. 

L. Devi Das s/o Sundar — Petitioner 

v. 

L . Nathu Ram s/o Bhai Nihal Singh 
and others — Respondents . 

Civil Revn. Petn. No. 339 of 1941, Decided on 9 
10th January 1942, from decree of Addl. Judge, 
Peshawar, D/- 9th July 1941. 

Civil P. C. (1908), O. 21, Rr. 46, 79 and 63 — 
Usufructuary mortgage is debt within meaning 
of O. 21, R. 46 — Auction purchaser at sale 
thereof in execution is entitled to delivery in 
manner prescribed by O. 21, R. 79 — In 1913 N 
mortgaging house to K who in 1925 mortgag¬ 
ing same to S — In 1929 K mortgaging same 
property to D and directing him to pay off S — 

In 1933 D obtaining money decree against K on 
cause of action other than mortgages and in 
execution attaching house mortgaged to him 
and in execution sale purchasing it himself — 
Before attachment of house by D, N mortgag¬ 
ing it with possession to J — J's objections to 
attachment under O. 21, R. 58, Civil P. C., * 
dismissed — Suit by N and J against D and K 
for declaration of possession of plaintiffs — N 
struck off from suit on ground of his not having 
been party to objections under O. 21, R. 58, 
Civil P. C.— Question whether mortgage by N 
in K’s favour had been redeemed held could be 
decided only in separate case to which N was 

party—J held entitled to possession as against D. 

A usufructuary mortgage is a debt within the 
meaning of O. 21, R. 46. When such a ^bt is sold 
delivery of it is made in the manner prescribed by 
O. 21, R. 79 by the issue of written order prohibit¬ 
ing tho creditor from receiving the debt and the 
debtor from making payment thereof. Delivery can¬ 
not be made by putting the auction purchaser inU> 
possession of immovable property s ( “Lf: A- "• 
1932 Mad. 283 and ('16) 3 A. I. R. 1916 Mad 434. 

Bel. on. t P 

By deeds of 1912 and 1913 N mortgaged a hoose 
with possession to K who in 1925 mortgaged bin 
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mortgagee rights in the house together with other 
a property to $. In 1929 K mortgaged the same pro¬ 
perty to D directing him to pay off S. In 193d D 
obtained a money decree against K on a cause of^ ac¬ 
tion other than the mortgages and on 19-11-35 he 
took out execution by attaching the bouse and other 
property mortgaged to him. On 8th December 1935 N 
mortgaged the house with possession to J and handed 
over to J original deeds executed by N to K which 
had endorsements on the reverse showing that N's 
first mortgage had been redeemed from K. On 14-12- 
35 the house was attached in proceedings by D. The 
objections preferred by J, under 0. 21, R. 58 were 
dismissed and the house and other mortgaged pro- 
perty were sold in execution and bought by D him¬ 
self subject to his mortgage and possession was 
given to D. In 1937 J and N brought a suit under 
O. 21, R. 63 agaiDst D and K their case being that 
b N's mortgage to K had been redeemed and there¬ 
fore mortgage by N to J was subject to no prior 
encumbrance. The trial Court struck the Dame of 
N off the record on the ground that not having 
been party to objections under 0.21, R. 58 he could 
not sue under 0. 21, R. 63 : 

Held that since N's name wasstruck off from the 
record any decision as to whether the mortgage exo- 
cuted by him in favour of K had been redeemed or 
not could not bo final and would have to be reagitat¬ 
ed in a case in which N was a party: [V 68 C 1] 

Held further that N had all along held the equity 
of redemption in the house and his rights could not 
be sold in execution of the decree of D against K. 
N was therefore entitled to mortgage whatever 
rights remained with him to J. Since a usufructuary 
mortgage was a debt within 0. 21, R. 46 and on 
c sale thereof delivery could be made to auction pur¬ 
chaser only in the manner prescribed by 0. 21, Rule 
79 J was entitled to remain in possession as against 
D. Had K been in possession at the time of tbo salo 
proceedings or at the time of the institution of the 
suit it was possible that ho could have defeated J's 
claims to a declaration regarding possession, but K 
had not contested tbo suit. [P 68 C 1, 2] 

C. P. C. — 

C40) Chitaley, 0. 21 R. 46 N. 4 Pt. 3 and 0. 21 
R. 79 N. 1 Pt. 1. 

(’41) Mulln, Page 813 Pt. (v). 

Sh. Mohd. S/ia/i—for Petitioner. 

Respondent No. 1 in person. 

L. Waeir Chand — for Respondent No. 3. 

ORDER.—This application for revision arises 
d from a suit which was brought by Nathurnm and 
Jagatrara against Devi Das and Kalamal under 
O. 21, R. 63. The dispute refers to a house situated 
in Akbarpura of which Natburam is tbo owner. By 
three deeds of 1912 and 1913 Nathurara mortgaged 
this property with possession to Kala Mai for rupees 
1299. On 23-5-25 Kala Mai mortgaged his mort¬ 
gagee rights in this house together with aomo other 
property to Sona Mai Prem Singh for Rs. 5000. On 
3-6-1929 Kala Mai mortgaged the same property to 
Devidas for Rs. 5000 directing him to pay off Sona. 
mal Prerasingh. On 10-1-83 Devidas obtained a 
money decree for Rs. 1465 on a cause of aotion 
other than the mortgages against Kalamal. On 
19-11-85 he took out exeoalion by attaching the 
house in dispute as well as tho other property mort- 
’gaged to him and prayed that it should be sold 
eubjeot to his mortgagee rights of Rs. 5000. It may 
be noted here that it has been stated in some portions 
of the proceedings that he attached the mortgagee 
rights in the house but a perusal of the exeoution 


proceedings shows that he attached the house itself ( 
and that it was the house which was sold. On 8-12- 
35 Nathuram mortgaged the house by four unregis¬ 
tered deeds of Rs. 99 each to Jagatram with 
possession and when he did so he handed over to 
Jagat Ram the original deeds executed by Nathuram 
to Kalamal which had endorsements on the reverse 
showing that Natburam’s first mortgage had been 
redeemed from Kalamal. On 14-12-35 the house was 
attached in the proceedings of Devi Das. On 1-2-36 
Jagat Ram preferred objections to the attachment 
whioh were dismissed on 14-5-36. Subsequently, the 
house and the other mortgaged property were sold 
in the execution proceedings and bought by Devidas 
himself for Rs. 5020 subject to bis mortgage : that 
is to say, he paid Rs. 20 in cash. Possession was 
eventually given to Devidas on 12-7-39. On 14-5-37 
Nathuram and Jagat Ram brought this suit under 
O. 21, R. 63. They made Devidas and Kalamal de¬ 
fendants. Kalamal was proceeded against ex parte 
and Devidas contested the suit. The plaintiff's CAse 
was that the mortgage of Nathuram in favour of 
Kala Mal had been redeemed by endorsements on 
the original deeds on 29-11-25 and that therefore 
the mortgage by Nathuram to Jagatram was subject 
to no prior encumbrance. Devidas conlended that 
tho mortgage had not been redeemed and raised 
certain other objections. On tho pleadings of tho 
parties the following issues were framed by Mr. 
Abdul Rahman Khan who first tried tho suit : 

"1. Is the suit maintainable in its present form ? 
2. Can'the plaintiffs jointly institute the present 
suit ? 3. Did plaintiff 1 redeem tho mortgage vide 
endorsement dated 23-11-25 ? 4. Is tho endorsement 
^ated 28-11-25 inadmissible in evidence ? 6. Did 
plaintiff 1 mortgage the house with plaintiff 2 ? If 
so, what is its effect on tho right of defendant I ? 
7. In case issue 3 is decided in favour of tho plain- 
tiffs, then did tho mortgagee rights of Kalamal sub¬ 
sist at the time of auction ? 9. To what relief are 
the plaintiffs entitled ? ** 

On the first two of these issues the trial Court 
found in favour of tho defendant to the extent that 
Nathuram could uot sue under O. 21, R. 63 as ho 
had not been a party to tho objection under O. 21, 
R. 58. He therefore struck his name off the record 
under the provisions of O. 1, Rr. 4, 9 and 10 and 
that order has now become final. On issues 3 and 4 
he held that the endorsements on tho documents of 
1912 and 1913 were inadmissible in evidenco owing 
to the provisions of S. 17, Registration Act, that 
therefore the mortgage of Nathuram to Kalamal 
6till subsists, that those rights had been sold by 
defendant 1 in execution of decree and therefore 
nothing remained for Nathuram to mortgago to 
Jagatram. He, therefore, dismissed tho plaintiffs* 
suit. An appeal was preferred by Jagatram to the 
District Court and was disposed of by Mr. May, an 
Additional Judge. He agreed with tbo findings of 
the trial Court on the fir9t two Issues. He also agreed 
with the finding on issuo 4 but held that that did 
not automatically dispose of issue 8 for although 
tho endorsements were inadmissible in evidence, 
etui tho plaintiff wa9 entitled to show by oral evi¬ 
dence that tho mortgage bad been redeemed. He 
therefore remanded the oase under 0, 41, R. 23 
with the dlreotlon that the oral ovidenoe should be 
taken into consideration in the decision of issue 8, 
and he further pointed out that the parties were 
directly at issuo as to who was in possession at tho 
date of the suit and that the trial Court should con¬ 
sider whether an issue on that point was not neees- 
sary. On remand tho case was heard by Mr, Biroh 
who recast issues 0 and 7 to read as follows; 
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a “6. Whether Nathuram mortgaged this house to 
the plaintifl with possession and both were in pos¬ 
session on the date of the institution of the suit ? 

7. If issues 3 and 6 go in favour of the plaintiff, 
whether the mortgage in favour of Kalaram subsists 
and can defendant 1 therefore claim priority under 
the court auction ? M 

He came to the conclusion with some hesitation 
that the plaintiffs had proved issues 3 and 6 and as 
regards issue 7 although he pointed out that in 
view of his decisions on issues 3 and 6 the plaintiff 
Kalamal's mortgage no longer subsisted, he also 
pointed out that even if it did subsist Kalamal 
could not obtain possession of the property as all 
that he could sell was the mortgagee rights of Kala¬ 
mal and that he would only be entitled to a sale 
certificate and not to possession under 0. 21, R. 95. 
He referred in this connexion to a case reported in 
b A. I. R. 1932 Mad. 283. 1 2 * * He therefore granted 
Jagatram the decree which he sought for. An 
appeal was again preferred to the District Court by 
Devidas and it was disposed of by an Additional 
Judge, K. B. Mohd. Nasir Kban. In a brief judg¬ 
ment he agreed with the findings on issues 3 and 
6 and dismissed the appeal on those grounds. He 
did not touch the decision on issue 7. 

It appears to me that this case ought to be deci¬ 
ded on the matters raised in the latter part of 
issue 7. Since the name of Nathuram was struck off 
the suit, it is obvious that any decision a3 to whe¬ 
ther the mortgage executed by him in favour of 
Kalamal has been redeemed or not cannot be final. 
It will have to be reagitated in a case in which 
Nathuram is a party. Nor do I consider it necessary 
to come to a decision on that point in order to 
c decide Jagatram's claim in this suit. When Jagat¬ 
ram took his mortgage there was a doubt as to 
whether a mortgage existed between Nathuram 
and Kalamal at the time, and it might obviously 
lead to inconsistent decisions if either party were 
now given a declaration that as between Jagatram 
on the one hand and Devidas and Kalamal on the 
other hand the mortgage did or did not subsist 
when the question would have to be redecided in a 
case in which Nathuram must be impleaded. The 
question therefore is whether Jagatram is entitled 
to possession of the properly until the main ques¬ 
tion is decided. It is quite clear that Nathuram has 
all along held the equity of redemption to ibis pro¬ 
perty and that his rights could not be sold in exe¬ 
cution of the decree of Devidis against Kalamal. 
iNathuram was therefore entitled to mortgage what 
'ever rights remained with him to Jagatram and the 
d only question is whether Jagatram oan remain in 
! possess ion until he is duly ousted either bj Natba. 
ram himself or by Devidas. Now it is apparent in 
view of the ruling cited by the trial , ,U « HiehCtoirt 

in view of another ruling of the Madras High Cou^ 


A. I. R. 


from receiving the debt and the debtor, „ 
from making payment thereof. Delivery cannot be £ 

S of 7 imm« D8 Ki he &UCti0a purohaser posses- 
and n!.i?.? ,if b e , As bc^een Jagatram 

- theref ore, it ia clear that Jagatram's 
claims to possession must be preferred. Had Kala¬ 
mal been in possession at the time of the sale pro. 
ceedings or at the time of the institution of the suit 
it is possible that he could have defeated Jagat¬ 
ram s claims to a declaration regarding possession, 
but Kalamal has not contested the suit. Therefore 
without determining the question of whether the* 
mortgage of Nathuram executed in favour of Kala¬ 
mal has been redeemed, I find that the decision of 
the Courts below is correct and accordingly dismiss 
this petition with costs. 

G.N./R.K. Petition dismissed. 
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Mir Ahmad J. 

L. Roshan Lal s/o L. Mitha Mai — 

Plaintiff — Appellant 

v. 

L. Arjan Dev slo L. Mehr Chand and 
another — Defendants — Respondents. 

Appeal No. 179/55 of 1941, Decided on 12th 
February 1942, from decree of Addl. Judge, Pesha¬ 
war, D/- 11th July 1941. 

(a) Hindu law—Adoption—Boy whose mother 

adopter could not have legally married cannot 
be adopted — This rule can be abrogated by 
custom. g 

According to strict Hindu law the adoptee must 
not be a boy whose mother the adopting father 
could not have legally married. But this rule can 
be abrogated by custom. [P 69 C 2; P 70 C 1] 

Hindu Law — 

(•40) Mulla, Page 540 Pt. (w). 

(•38) Gour, Page 222 Pt. 2; Para. 616. 

(b) Custom (Peshawar) — Adoption—Hindu 
can adopt son of woman whom he cannot 
marry. 

By custom of Peshawar District a Hindu can 
adopt the son of a woman whom he cannot marry. 
The adoption of daughter’s son therefore ^vaHd.^ 

Hindu law — 

(•40) Mulla, Page 541 N. "Custom.* 

(•38) Gour, Page 222 Para. 617. * 

(c) Custom (N.-W.F. P.)—Proof—Statement 
in customary law is enough. 

A statement of custom in the customary law ia 
in itself enough to prove a custom: (’28) 15 A. LB. 
1928 P. C. 294, Pel. on. [P 70 C 2] 


in v 1 e . wX ;39 Mad. 3892 t hat Devidas could not 

obtain possession of this property in execution of Hindu law—Widow—Necessity — Minor 

_ M adopting D’s son R by unregistered docu- 
ments — After Af’s death D on behalf of R 
applying for permission to build house ~ ? 
widow mortgaging house to be constructed 
and agreeing to pay Rupees 10 to mo«tgagee 
— D standing surety ior payment of mortgage 
money and rent - Mortgage *?**™J%™** X 
benefit - S. 41, T. P. Act, held did not protect 
mortgagee — But mortgagee being transferee 
for value in good faith without 
lion effected by unregistered deeds held pro 
tected under equitable principle laid down in 
S 41, T. P. Act — Principle of factum valet 


bl8 A de us r ufructaary mortgage is a debt within the 

r i w ia coM dcliverv of it is made m the manner 
a dGbt L O 79 that is to say, delivery 

P: e r:^tv y th^ Of written order prohibiting 

1. (-32) 19 A. I. R. 1932 Mad. 283 : 138 I. C. 819, 

Sinna Pillai v. Koruppatti Alla I^chai. 

2. (’10) 3 A.I.R. 1916 Mad. 434 . 28 I. C. 284 3a 

Mad. 389 : 28 M. L. J. 338, Ramaswam. Moopan 

v. Srinivasa Iyengar. 
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quod fieri non debet held applicable to Hindu 
law as principle of justice, equity and good 
conscience. 

M and D executed 
adopted D's minor 
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documents by which M 

~ „_ goo R and D agreed to the 

arrangement. The documents were unregistered. On 
M's death his widow J mortgaged a house which 
she was going to construct. It was stated in the 
document that the money was being raised in order 
to build the house. J promised to pay Rs. 10 a 
month as rent and D stood snrety for the payment 
of the mortgage money and rent by D had 
applied on behalf of R a few days before the mort- 
gage for permission to build a house and eventually 
the house was constructed : 

Held that the faot that D became surety showed 
that the money was required for the benefit of the 
minor. The mortgage transaction was entered into 
for legal necessity and the money was spent on an 
object useful to the minor. [P 70 C 1] 

Held further that S. 41, T. P. Act, did not in 
terms help the mortgagee, for at the time when the 
mortgage deed was executed R was a minor and be 
could not have expressly or impliedly consented 
that D should deal with his property. [P 70 C 1] 

Held also that the principle of factum valet quod 
fieri non debet could be applied to Hindu law as 
principle of justice, equity and good conscience and 
the mortgagee being a transferee for value who had 
acted in good faith and who had no notice of the 
adoption which was effected by unregistered deeds 
was protected under the principle of justice, equity 
and good conscience as laid down in S.41, T. P. Act: 
9 All. 253, Approved, [P 70 C 1, 2] 

T. P. Act — 

(*38) Mulla, Pago 180 Pt. (v); Pago 182 Pts. (q) 
and (r). 

(•34) Mitra, Page 144 N. 185; Page 147 N. 187. 

Hindu law — 

(’40) Mulla, Page 504 Pt. (I). 

(*38) Gour, Page 126 Pt. 11. 

(e) Transfer of Property Act (1882) — Appli¬ 
cability — Transfer of Property Act docs not 
apply to N.-W. F. P.—-But principles laid down 
therein apply as principles of justice, equity and 
good conscience. 

The Transfer of Property Aot does not apply to 
tho N.-W. F. P., but the principles underlying its 
sections aro used by the Courts there as principles 
of equity, justice and good conscience under S. 28, 
Frontier Law and Justice Regulation. (P 70 0 1, 2] 

T. P. Act — 

("36) Mulla, Page 7 Pt. (k). 

(’84) Mitra, Page 5 N. 8. 

jS. 13. S, Raja Singh and L . Wazir Chand — 

for Appellant, 

Jf. S. I», Ram Lubhaya Mai — for Respondent 1. 

— The f°H°iring pedigree-table 
will be useful in understanding the relationship 
between the parties to this case ; 

NARINJAN DAS 

_L 

I 


Mt. Jamna Devi=Mitha Mall 
(defendant) 


Jiya Mai, 
witness 


Diwan Chand=Mt. Lali 

I 

Roshan Lal, plaintiff 

On 8-12-1921 Mitha Mall and Diwan Chand exe¬ 
cuted documents by which Mitha Mall adopted 


Roshan Lal his grandson as his son and Diwan e 
Chand agreed to the arrangement. The documents, 
were unregistered. Mitha Mall died on 29-8-1926. 
Diwan Chand gave an application to the Municipal 
Committee of Peshawar on behalf of Roshan Lal 
for permission to build a 2J storeyed house. By a 
registered deed dated 27-1-1927 Mf. Jamna Devi 
mortgaged what she described in the deed as the 
2J storeyed house which she was going to construct, 
to one Arjan Dev for Rs. 800. It was stated in the 
document that the money was being raised in order 
to build the house. Mt. Jamna Devi promised to 
pay Rs. 10 a month as rent. Diwan Chand stood 
surety for the payment of the mortgage money and 
rent by Mt. Jamna Devi. On 4-9-1935 Arjan Dev 
brooght a snit against Mt. Jamna Devi for recovery 
of Rs. 1600 on the footing of the mortgage. He was 
granted a decree under O. 34, R. 4, Civil P. C., on 
4-3-1940. Roshan Lal had applied to be made a party J 
to those proceedings but his application was rejected, 
Roshan Lal instituted this suit on 12-11-1940 for a 
declaration that he was the sole owner of the 2J 
storeyed house and that the mortgage of the house 
by Mt. Jamna Devi in favour of Arjan Dev was in¬ 
effective and void against his interests. He impleaded 
Mt. Jamna Devi and Arjan Dev. Mt. Jamna Devi 
confessed judgment. Arjan Dev alone contested the 
suit. Several pleas were taken but I am only con¬ 
cerned with the following points at this stage : 

Whether Mitha Mall validly adopted the plaintiff 
as his son. Whether Mt. Jamna Devi validly mort¬ 
gaged the house for consideration in order to rebuild 
it and the plaintiff was bound by the transaction. 

Whether Arjan Dev was a fcona fide transferee for 
consideration without knowledge of tho plaintiff’s 
title and the plaintiff was therefore liablo to pay the g 
mortgage money. 

The trial Judge held that the adoption was valid. 

He was of opinion that S. 41, T. P. Act, did not 
protect the mortgagee. Ho granted the plaintiff a 
declaratory deoree as prayed for. Arjan Dev went 
up on appeal to the District Court. The Additional 
Judge agreed with the lower Court that the adop¬ 
tion was valid and that S. 41, T. P. Act, did not 
proteot the mortgagee. He however pointed out that 
the money raised by the mortgage was spent on the 
building of the house. He, therefore, came to the 
following conclusions: 

“I agree that the money was 6pent for that pur¬ 
pose as held by the Sub-Judge. As it was legal 
necessity, I think, though Roshan Lal i9 owner of 
the house, he is bound by tho aot of bi9 natural 
guardian Mt. Jamua Devi and shall have to pay 
the mortgage money. I may also mention here that h 
Diwan Oh&nd the natural father of Roshan Lal 
stood surety for this amount and in case it was not 
for legal necessity Diwan Chand would never have 
dono so.” 

Ho consequently passed the following order : 

'‘Under the circumstances while holding Roshan 
Lal to be the sole owner of the house in suit X hold 
him responsible tor the mortgage amount. The 
deoree of the Court below is amended as aforesaid,” 

Roshan Lal has come up on further appeal to 
this Court. Tho first point to consider i9 whether 
Roshan Lal was validly adopted by Mitha Mall. It 
is not denied before me that according to striot 
Hindu law Mitha Mall could not adopt Roshan Lal 
because he could not marry Roshan Lai’s mother: 
vide the following words in S. 480 on p. 540 of 
Mulla’s Hindu Law, 9th Edo.: " He must not be a 
boy whose mother the adopting lather oould not 
have logaUy married.” It is, however, pointed out 
that the same seotion lays down that thlB ruleoould 
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a be abr ogated by custom. I have to see whether a 
custom to this effect has been established. My at- 
tention has been invited to Lorimer’s Customary 
Law, S. 6, Adoption. The following passages are 
relied upon. “(1) If all the sapindas fail he may 
adopt other persons that is to say a sister’s son.” 
"(2) There is nothing to prevent the adoption of a 
boy whose mother the adopter might not have 
married, provided the adoption is otherwise per- 
missible.” The statement of Gulzari Lal witness 
has also been referred to in order to show that there 
are instances of persons who had adopted their 
daughter’s sons. The witness has mentioned the 
following cases: (1) Hukam Chand Lambah adopted 
Amar Nath. (2) It. S. Radba Krishan adopted Kidar 
Nath. (3) Dass Mall adopted Ganga Bishan Chan- 
dhok. (4) Sarab Dial was adopted by his maternal 
grandfather. 

& The statement of Jiya Mai witness has also been 
quoted. The witness has mentioned another adop¬ 
tion of this nature—the adoption by Attar Singh of 
Peshawar of his daughter’s son Ram Singh. This 
family is very wealthy family and the adoption is 
well known in the town. I am of opinion that the 
plaintiff has been successful in proving that by cus¬ 
tom of Peshawar District a Hindu can adopt the 
6on of a woman whom he cannot marry. There is 
the statement of custom in the customary law and 
it has been held by their Lordships of the Privy 
Council in A.I.R. 1928 P.C. 2941 that statement of 
custom in the Customary law is in itself enough to 
prove a custom. Then there are the instances. I hold 
that the adoption is valid. 

The next point to decide is whether the conside¬ 
ration was paid and was spent on building the 

c house. It is not denied by the plaintiff that the 
payment was made. It is entered in the deed that 
the money was being borrowed for building the 
house. The application by Diwan Chand to the 
Municipal Committee for permission to build the 
house is a proof positive of the allegation in the 
deed that the house was going to bo built. The ap¬ 
plication was given a few months before the mort¬ 
gage. The fact that Diwan Chand became surety 
shows that the money was required for the benefit 
of the minor. The fact also remains that a 2 1/2 
storeyed house stands now and is in dispute. I 
therefore hold that the mortgage transaction was 
entered into for legal necessity and the money was 
spent on an object useful to the minor. The ques¬ 
tion then arises as to whether the mortgagee is pro- 
tected by S. 41, T. P. Act. Section 41,T. P. Act, is 

, in the following terms: . .. . . 

a “Where with the consent express or implied or 
the persons interested in immovable property a per¬ 
son is the ostensible owner of such property and 
transfers the same for consideration the transfer 
shall not be voidable on the ground that the trans¬ 
feror was not authorized to make it: provided that 
the transferee after taking reasonable care t0 ascer¬ 
tain that the transferor had power to make the 

transfer has acted in good faith." 

I have no doubt that this section does not help 
the mortgagee, for at the time when the mortgage 
deed was executed the plaintiff was » ® in " 
could not have expressly or imphe* y coqsci nl ~ 
that Mt. Jamna Devi should deal with fais P 
perty. It should however be remembered that the 
Transfer of Property Act does not apply to this 
province. The principles underlying its sections are 

1. (’28) 15 A.LR. 1928 P. C. 291 : H3 I- °- 1 \ ; 10 
Lah. 86 : 55 LA. 407 (P.C.), Mt. Vaishnu Ditti v. 

Mt. Rameshwari. 


A. I. R. 


used by the Courts here as principles of equity, 

FronUer* W 80 ^ C ? nscience under S- 28 of thel * 
th r r.? „ L r and Ju , sllce Resolution which runs 

the JudSa^hfll^ °‘ berwise /P ecial, r Provided for, 
me Judges shall decide according to justice eauitv 

whetW r^T" 11 has ' Prefers.to b?S 

nn,wiv, h ( mort « a «e_ e ®M» be given any relief 
under this section on the lines of S. 41 T. P. Act 

lam of opinion that he should be protected under 
that provision of law. He is a transferee for value 
who has acted in good faith and who had no notice 
of the adoption which was effected by unregistered 
deeds. In a judgment of a Division Bench of the 
Allahabad High Court reported in 9 All. 253* Mah- 
mood J. has said that the principle of factum 
valet quod fieri non debet can be applied to Hindu 
law as principle of justice, equity and good con¬ 
science. I do not see why I should not give equitable 
relief to the mortgagee in this case under S. 28, 
N.-W. F. P. Law and Justice Regulation on the 
same ground. As a result I hold that the conclusion 
arrived at by the lower appellate Judgo is correct 
although he has not given the reasons for arriving 
at it. I dismiss the appeal. Rosban Lal shall pay 
the costs of Arjan Dev throughout. 

G.N./R.E. Appeal dismissed, 

2. (’87) 9 All. 253, Ganga Sahai v. Lakhraj Singh. 
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Almond J. C. and Mir Ahmad J. 

Chuni Lal s/o Hari Chand —Appellant 

v. 

Fazal Khan and others—Respondents, g 

Appeal No. 77/8 of 1941, Decided on 14th April 
1942, from judgment and decree of District Judgo, 
Hazara at Abbottabad, D/- 16th December 1940. 

(a) N. W. F. P. Courts Regulation (l of 
1931), S. 30-District Judge himself trying suit 
of value not exceeding Rs. 5000—Appeal lies to 
Judicial Commissioner under S. 30 (b). 

In the case of a suit of value not exceeding Rs. 
5000 tried by the District Judge himself as original 
Judge an appeal lies to the Judicial Commissioner 
under S. 30 (b). Section 30 (a) has no application 
to such a case. 72 C l) 

(b) Custom (Peshawar)—Village Serai Saleh, 
Tehail Haripur, District Hazara — Qua land¬ 
lords widow of non-proprietor can transfer her 
residential rights to any one without interfer- 11 
ence by landlords. 

The non proprietors in Serai Saleh are by custom 
entitled to transfer their residential right without 
the permission of the ground landlords : 1 J. R. 
96, Rel. on. [P 72 C 1J 

A widow of each such non-proprietor gets the 
bundle of rights which he possessed at the time of 
his death nothing more or less. Consequently, qua 
the landlords the widow has the full right of trans¬ 
ferring her residential rights to any one she Uses 
without aDy interference by them. The proprietary 
body has no right to treat the widow of a non- 
proprietor os a limited owner and to question her 
alienation on the grounds on which her reversioners 
could do so, when her husband had falli power of 
transfer, when alive. £ l 72 ° 

Raja Singh and Asa Nand — for Appellant. 

Lola Ram Lubhaya Mai-lor R eapondents 2 
and 3 and heirs of Respondent 1 (Fazal Khan). 



1942 


Chuni Lal v. Fazal Khan (Mir Ahmad J.) 


Peshawar 11 


a MIR AHMAD J. — Serai Saleh is a large vil¬ 
lage coDsistiDg of several hundreds of houses. It is 
a tradiDg centre of the Haripur Tehsil in the 
Hazara District. Members of the Dalazak tribe 
founded this village and the proprietary body con¬ 
sists now of the descendants of the original foun¬ 
ders. There are numerous non-proprietors, who 
have built houses in the village. They had been 
transferring their residential rights to others even 
in the eighties without the proprietors seriously 
questioning their right to do so. Eventually, the 
proprietors did take objection and the matter came 
to a heAd when on 19th June 1917 the tenants 
brought a suit for declaration that they bad the 
right to transfer their rights of residence without 
the permission of the ground landlords. This suit 
was eventually decided by a Judge of this Court 
(Sir William Barton) and the judgment is pub- 
b lisked as 96 Judicial Record Vol. 1 . The followiug 
paragraph in the judgment gives the findings of the 
Judge : 

"Had the proprietors intended to preserve their 
rights, one would have expected to find at least 
some of them coming forward within the past 30 
years to restrain the tendency which has sprung up 
among the non-proprietary body to carry on a free 
trade in their tenancies. Yet we find that between 
1883 and 1914 there has been no caso in Court be¬ 
tween proprietors and non-proprietors with respect 
to such transfers. Many tenancies must have been 
transferred two or three times over. The theory 
that mere acquiescence does not necessarily imply a 
completo renunciation of rights is purely relative, 
and where such acquiescence has been shown for 
more than a generation and with respect to a very 
c largo number of transfers, the theory entirely lo<es 
its force. The case presents a striking resemblance 
to the unpublished judgment of the Chief Court 
referred to. while 87 P. R. 10841 is also in 
point. Tbo truth appears to be that for the last 60 
or 70 years Serai Saloh has been rather a centre of 
trade than an agricultural village, and the Khans 
or the village have not felt it worth while to inter¬ 
fere in the life of the business community to the 
extent involved in entirely restricting a right of 
transfer. On these grounds I find that the custom 
or transfer has been fully established in the present 

findin & ot the Divisional 
Court, I deoroe plaintiffs’ olaim with costa.’* 

In short he held that the right of the proprietors 

defluetnd A r! * h * °1 transfer bad fallen into 
desuetude and they bad therefore lost it. Another 

d case camo up to this Court in 1928 from the same 
VufS' . Boota had died an d his widow Mt. 
hh, hnnen tr ? nsferr , ed .‘be right of residence in 
™ Jnf V? h ° r £ elallve Q °Pi Chand who had 
Thn mnnrL 10 0band - The *i<*OW died. 

Wa P o P »K 1 fi i d L a 8Qit for P° S9 «*9ion of the 

house on the ground that at least a widow had no 
right to transfer residential rights. Sir Hugh Fra- 
jer, a Judge of this Court finally deoided thecase in 
favour of the proprietors on 81st Julv 392 R 

made the following remarks: 7 ' He 

"The reverstonary rights inherent in plaintiffs 
are far too remoto to givo them any status to con¬ 
test an alienation made by a full proprietor who 
ther male or female. The real 
appears ‘o be different. The widow was not an 
rl'ohio’ r ? J ° reIy a P* rBOn Possessing permanent 

riuhte w!/?? Id .! n fi *?? r P° war t0 depose of such 
rights was limited by the nature of her interest in 

1. (’84) 87 P. B. 1884, Mewa Singh r. Hukam All. 


them. She held them subject to certain rights 
vested in the village proprietors and had only a life ^ 
interest in them. Her custody would be somewhat 
analogous to that of the widow who succeeded to 
occupancy rights in land. A sale of such rights by 
a widow would be void as against the landlords. 
Moreover, she succeeds to all her rights subject to 
the ordinary customary laws regarding succession 
by a widow. She has no power of alienation except 
for certain valid and well recognised necessities. 

I, therefore, consider that plaintiffs as landlords of 
the site are entitled to interfere and restrain her 
acts when those acts transfer a right which would 
otherwise fall to them." 

A similar cose has again arisen and for under, 
standing it9 facts the following pedigree-table sboold 
be of help : 

LEHNA SINGH 


■Mt. Gopi=Parabhdiyal Kala=Mt. Sukhi. 
(deed.) | 


I I I 

Yograj Mt. Lakhmi Mt. Murti 

(deed.) (added as defendant (died during 
in the case) the suit). 

Lehna SiDgh had residential rights in a house in 
Serai Saleh. He died. There was some litigation 
between his heirs which was compromised and it 
was agreed that Yograj should keep the house. 
Yograj died and his mother Mt. Gopi obtained pos¬ 
session of the house. On 9th May 1936 she sold the 
house by a registered deed to Chuni Lal for Rs. 800. 
Mt. Gopi also then died. Two of the proprietors filed 
a suit for possession of the house on the ground g 
that Mt. Gopi had no valid reason for transferring it 
to Chuni Lal. They impleaded Chuni Lal and 10 
other proprietors of tho village. Chunilal alone con¬ 
tested the suit. The defendant proprietors did not 
take any interest in it. Soveral issues were raised, 
wh.ch need not be referred to in detail at this stage. 
The trial Judge found that the plaintiffs had a 
nght to question the transfer by Mt. Gopi. Tho 
Judge mainly dependod on tho judgment of Sir Hugh 

k Fed 10 a !? Ve arr *ving at this decision. 
'I* 3 *bertew that there was no valid necos- 

i H M« 6refore * camo t0 ^0 conclu¬ 
sion that the plaintiffs wore entitled to get the 

possession of the land on payment of the value of 

the superstructure which he assessed at Rs. 400. He 

f^f^1? 5r n i ? t ^ elerin3 - Ana PP eal was pro- 
SrP° T Ur ‘ at Po3haw * r by Chuni h 
4 u dd ll ? Da ! Jud 8°» who beard the case, 
mTt .Ik th « suit. for re-trial. He directed that 
Mt. Lakhmi, the heirs of Mt. Morti and the re- 

StlkT 8 “ emb er3 of the proprietary body should 
“* de P* r ‘*<* Jo tho suit. The case went 
R ° k ' 1*, 6 ° happened that the Senior Sub-Judge, 
a)rea<1 y 0X P rc ssed his opiniop in the 
Ko. Th u° ther SubJud 8 e - who had powers 
‘V’ 7 the W49 ‘be son of one of the proprietors 
plaintiffs in thecase. Hi s P father 
on dl6d j ® w *‘ h hi8 brothers was brought 
not’n? ^° rd fts hls ro P ra3ei itative. He also oould 

r*S5S7ftaJSWC3SsS 

The Dlatriot Judge, Hazara, impleaded th« 

£™ ,ns T, h0m the Add i‘ional Judge W,^d to S 
made parties and decided the case. TheToVri^,™ 
who were added did riot take any 
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proceedings. He agreed with the first Judge who 
heard the case that the judgment of Sir Hugh 
Fraser gave the plaintiffs a right to challenge the 
sale by Mt. Gopi. He also concurred in the view 
expressed by the first Judge that there was no valid 
necessity for the sale. It was contended before him 
that Sarai Saleh had become a town now and that 
the old custom had disappeared. He was not pre¬ 
pared to accept this contention. Some instances of 
transfers by widows were quoted. He found that 
some of them could still be questioned by the pro¬ 
prietors and that the remaining four or five inst¬ 
ances were not enough to make out a custom against 
the view of the Judicial Commissioner expressed in 
the judgment of 1923. He was not inclined to give 
Chuni Lal the value of the superstructure, because 
Chuni Lal had not claimed it in his written state¬ 
ment and because there was no evidence as to its 
value. He consequently passed a decree in favour 
of the plaintiffs for possession of the house with 
costs. Chuni Lal has come up on appeal to this 
Court. It may be noted that Mt. Gurditti, a minor 
daughter of Mt. Lakhmi had applied to the District 
Judge to be impleaded as a party. He dismissed 
that application on the ground that she had no 
locus standi to make the request, her mother Mt. 
Lakhmi being alive and being a party to the suit. 
Mt. Gurditti also presented a petition for revision 
against that order. She did not however pursue it 
and it was dismissed in default. A preliminary-ob¬ 
jection was taken by the counsel for the proprietors 
that no appeal lay to this Court. Section 30 of the 
N.-W. F. Province Courts Regulation runs as under: 

"Save as otherwise provided by any law for the 
time being in force, appeals from decrees of Courts 
exercising original jurisdiction shall lie as follows : 
(a) in a suit of value not exceeding five thousand 
rupees—to the Court of the District Judge; and (b) 
in all other cases—to the Court of the Judicial 

Commissioner.* * 

Counsel argues that appeal lies to the District 
Judge in this case under clause (a) that the District 
Judge cannot hear it because he has tried the case 
himself, and that there is therefore no Court to 
which the appeal could lie. It is obvious that an 
appeal lies in suits under cl. (a) only from the de¬ 
crees of Courts subordinate to the District Judge. It 
will be ludicrous to argue that an appeallies to a 
District Judge from an order passed in ft suit of 
value not exceeding Rs. 5000 even if decided by 
himself. Clause (a) therefore does not cover the 
case Clause (b) is the residuary clause which 
applies to "all other cases." (It should be no iced 
that the word ‘•cases” is used and not suits ). A 
the District Judge cannot hear is ob- 

opinion, the 


case which 


viously one of such "cases.” In our opinion tne 
residuary clause covers this appeal and it has been 
correct)/presented to this Court. We need not go 
.11 the noints which were argued before us. 


need not 

into all the points which were argu» 
because we think that the position of the propne- 
tore vis-a-vis the widow of a non- proprietor has not 
beer/considered in its proper perspective by the 
{vmrtii below The remarks of the Judicial Com- 

IHgilsiS 

* ““-rers s'Shkb a emss o 

pose of tb ? . th h 0US e without the consent 

5 .£ XV ba. be 


Khan (Mir Ahmad J.) Ai If R _ 

entitled to sell the materials and 
must remove the same within’a reasonable S * 
238 A. The direct male descendants and <5na 
nly the widow and mother of a deceased non-pro- 
prietor will succeed to his rights in the house 
occupied by him at the time of his death, but not 
remote collaterals.*' 

It will be observed that Para. 236 takes away 
from the non-proprietor the power to transfer his 
right of residence and only concedes it to him 
where a well established custom has been made out. 
Paragraph 238A is a corollary to Para. 236. Whatl 
ever right the proprietor possesses goes to his direct 
male descendants, widow, and mother on bis death. 

We know that it was held in 1917 (Judicial Re¬ 
cord 96) that the non-proprietors in Serai Saleh! 
were by custom entitled to transfer their residential 
right without the permission of the ground land- / 
lords. It follows that by virtue of Para. 238A a 
widow of each such non-proprietor gets the bundle 
of rights which he possessed at the time of bis 
death nothing more nor less. If so the logical con¬ 
clusion is that qua the landlords the widow has the 
full right of transferring her residential rights to 
any one she liked without any interference by them. 
With due respect we beg to say that the reasoning 
of the learned Judicial Commissioner in the judg¬ 
ment of 1923 is rather involved. The right of rever¬ 
sioners to challenge the transfers made by a widow 
when holding a life estate has been mixed up with 
the right of the proprietary body to question the 
sale of right of residence. The two privileges are 
based on different principles and have nothing in 
common. A reversioner obtains from the common 
ancestor his right to challenge the sale by a widow. 

It is based on the customary theory of agnatic 7 
succession. According to that theory it is the duty 
of every individual reversioner as well as of the 
reversionary body as a whole to see that the 
estate is protected for the person who will ulti¬ 
mately inherit it on the death of a widow. The 
right of the proprietary body to question the sale of 
the rights of residence on the other hand arises out 
of the custom governing the conditional grant of 
land by the landlord to the tenant for building pur¬ 
poses which is called emphyteusis in Roman law. 
The two customs have no similarity whatsoever and 
should not be confused at all. 

As stated above the custom governing the grant 
of land for buildiDg purposes in the Punjab and 
N-W. F. Province is laid down in Rattigan’s Custo¬ 
mary Law. We have quoted it and have shown that 
according to that custom the landlords have no h 
right to challenge the alienation made by Mt. Gopi. 
Learned counsel has not shown us any provision of 
law or custom in support of the proposition that a 
proprietary body has a right to treat the widow of a 
non-proprietor as a limited owner and to question 
her alienation on the grounds on which her rever¬ 
sioners could do so, although her husband bad full 
power of transfer, when alive. We, therefore hold 
that the proprietors have no locus standi to chal- 
lenge the sale by Mt. Gopi. We accept the a PP“ 

and setting aside the judgment of the lower Cou 

dismiss the suit with costs throughout. 

G.N./R.K. *n* al a * e P Ud - 
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a A. I. R. (29) 1942 Peshawar 73 

Almond J. C. and Mir Ahmad J. 
Mirza Abdul Hakim Khan s/o Mirza 
Ghulam Mohayuddin — Appellant 

v. 

Sardar Mohd. Ali Jan s/o Sardar Azi - 
mullah Jan and another — Respondents. 
Appeals Nos. 216/64 and 208/57 of 1941, Decided 
on 8:h June 1942, from decree of Addl. Judge, 
Peshawar, D/- 2nd September 1941. 

(a) Civil P. C. (1908), O. 32, R. 2 — Plaintiff 
found minor — Suit should not be dismissed — 
Plaintiff should be given opportunity to remedy 
defect—During course of inquiry minor attain¬ 
ing majority-He can disown proceedings taken 
during his minority or ratify them and continue 
& suit. 

When after inquiry a Court Gnds that a plaintiff 
is a minor and has sued without a next friend, the 
correct procedure is not to dismiss his suit forthwith 
but to give him a reasonable opportunity of remedy¬ 
ing the defect. If during the course of the inquiry 
the minor attains majority, he can elect either to 
disown the proceedings which have been taken dur¬ 
ing his minority or ratify them and continue the 
auit : (’24) 11 A. I. R. 1924 Lah. 188 and (’23) 10 
A.I.R. 1923 Mad. 553, Ref. on. [P 73 C 2; P 74 C 1] 
C. Pi C. •— 

<*40) Chitaley, 0.32, R.2, N.2; 0.32, R. 12, Note 1. 

( 41) MuUa, Page 1017, Pt.(p); Page 1018,Pt.(u). 
<b) Pre-emption — Suit for — Existence of 
custom in particular locality disputed — Court 
cannot refuse to frame issue on ground that 
existence of custom in that locality was com¬ 
mon knowledge. 

When in a pre-emption suit the existence of tho 
custom in a particular locality is definitely in dis¬ 
pute, the Court cannot refuse to frame issue on that 
point merely on the ground that the existence of 
pre-emption in that locality was common knowledge. 

C. P. C. - [P 74 C « 

°* 14 > R - 1. N- 2. Pt- 24. 

( 41) Mulla, Page 680. Pt. (k). 

Sh. Mohd. Shaft and Sh. Allah Bakhth - for 

OrEpd (, “ 216/ , 61 208/67) respectively. 

~ Th ° P'ointifl in this case Sardar 

l K,! ae > d , M o A ! )dul Hakim aod the plain- 
, U ' Alas ® ultan M vendea and vendor 
situaterfi/ P 0r po;;seM ‘ on hy pre-emption of ahonso 

A The * 3haWftr ? lty 00 pa y menk of Re- 2800. 

d The plaintiff is a resident of Kabul (Afghanistan) 

The vendw resisted the sultonthofoilowinggrouods 
a^d 6rS : V Th&t lh0 P laiQtiB ™ * minor 
?2)Vh b at h«h ft S° U ^ n D SU ® withoat » next friend, 
thn Kin ‘ h r hftd .P* id R®' 3000 f °r tho purchase of 
,rom . the Pleintifl’a mother. (3) That the 

£ euft 'tal ThM bj ! *J iS J 00nduct ,rom bringing 
toe suit. (4; That the defendant had efleoted im 

and T ha m K be p F°^ rt y to extent of Rs. 7000 
and he should be paid for these improvements if a 
decree for pre-emption was granted. (6) That them 

pre e “ pti - in 'it SbSsion ^f 

the Peshawar City, namely, Jehangirpura where tho 

o h s Ita «*«» —C 

the'suit? 8 th ° PlaiDlifl “ min ° r and cannot bring 

faUh ? Wa3 lhe pr ‘ Ce Rs - 3000 fl « d P a ' d in good 
5. If not, what is the market value? 

t'Z e £A JSS“ "‘°«* ^ Iran 
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7. Was the defendant entitled to make any im¬ 
provements and is he therefore entitled to compea- 6 
sation, and if so, what?" 

On issue 1 the trial Court found that the plaintiff 
was a minor and he dismissed the plaintiff's suit on 
this ground. He however gave a decision on the 
other matters arising in the suit. On igsue 4 he 
found that Rs. 3000 had been fixed in good faith 
and on issue 5 he found on the evidence of actual 
payment that Rs. 3000 was the market value. He 
found on issue 6 that the plaintiff was not estopped 
from bringing the suit. On issue 7 he found that 
the vendee had established expenditure on improve¬ 
ments to the extent of Rs. 3100. The plaintiff 
appealed to the District Court and in that Court 
lie was allowed to adduce fresh evidence as regards 
bis age in the form of an expert examination by 
a radiologist. The appellate Judge acting ou that 
additional evidence found that the plaintiff was a / 
major at the time of the institution of the suit. He 
agreed with trial Judge on the other i3sue3 except 
a6 regards the amount of money paid for the pur¬ 
chase which he held to be Rs. 2800 and not Rs. 
3000. He therefore granted the plaintiff a decree 
for possession of the disputed property by pre-emn- 
tion on payment of Rs. 5900 and directed that the 
parties should bear their own costs throughout * 
Both parties have presented further appeals in this 
Court. The points which are raised in the plaintiff’s 
appeal are tho amount he has been required to pay 
on account of improvements and the order as to 
costs. Tho points raised in the defendant’s appeal 
are the question of the minority of the plaintiff 
the question of waiver and estoppel, the question of 
improvements and the failuro of the trial Court to 
rame an issue on tho question of whether the cus- „ 
tom of pre-emption existed in the sub-division of tho 7 
iesbawar City where the house is situated. 

We have heard learned counsol’sargumentsinfall 
on the question of minority whioh in itself might 
have been sufficient to dispose of these appeals “ A 
great deal of that argument haa been addressed to 

l whctl ?? r ‘he District Court properly 
admitted further evidence in the case. The matter 
however must in our opinion bo decidod on a differ¬ 
ent ground. Learned counsel for the plaintiff has 
drawn our attention to the commentary on O. 33 , 

?• 2 - C . hltal °y s edition of the Civil Procedure 
two published judgments of tho Lahore 

741 caoTifitt' namely 75IC - 10231 aQd 

l.U. 309.* Both tho commentary and the rulimra 

are authorities for the proposition th&t when after 

L n ’ Q ‘ ry a C °“,K Q ? d3 that a plaintin is a mi “or and 
has sued without a next friend, the correct pro- h 

“ n0t t0 "r 1 " his 8U ‘t forthwith but to 
reasonable opportunity of remedying the 
rU f 1 ' Tu h8 Madra ? judgment is furthermore autho. 

th/inm| be propos . it,on tUat if during the course of 
the inqmry the minor attains majority, he can elect 

2len r Hnrin 8 °M n proceediu e3 which have been 
taken during his minority or ratify them and oon 

tiff L‘ he s “ , *-„ Even l ( il WBre f ou° d that tho plain- 
tiff was actually a minor when ho instituted the 
suit we should have to remand the caso to the trial 

P° urlln ° rder to 8 lv o him an opportunity of romedv 

no? t the suit ' ThS course^however Is 

not necessary in the presont oase, for, there can in 

our opinion be no doubt that the plaintiff now a^ 

any rate is a major and tho fact is not dlsnute 

before us. The plaintiffs evid ence at the triTwsJ 

l r ( uV} 1924 188 : 75 I 0 102ft a 

*Ui Ahmed v. Said Main 1028 * 4 

t 2 t 1923 553 : 74 I 0 309 a 44 

M.L.J. 515, PuppoMh v. Manakkal Raman, % 44 
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A. I. R, (29) 1942 Peshawar 74 , 

Almond J. C. and Mir Ahmad J. 

Abdul Ghafur Khan s/o Jamal Khan- 

Appellant 

Y. 

J eta Mal s/o Barhiya and others — 

. Defendants —Respondents. 

Civil Appeal No. 173/24 of 1939. Decided on 80th 
January 1941, against order and decree of Senior 
Sub-Judge, Mardan, D/. 28th September 1939. 

(a) Custom (N.-W.F.P.) — Non-proprietors 
cannot alienate right of residence without per¬ 
mission of owners of site. 

There is a general custom in the N.-W.F. Pro¬ 
vince that non-proprietors cannot alienate their 
rights of residence without the permission of the * 
proprietors of the sites: J. B. 96 and (’40) 27 A.I.R, 
1940 Pesh. 31, Rel. on. [P 75 C 2) 

(b) Landlord and tenant—Tenant not having 
power to alienate right of residence without 
permission of owner of site selling it — Owner 
taking rent from such purchaser — Latter is 
tenant-at-will. 

Where a tenant who has no right to alienate his 
right of residence without the permission of the 
owner of the site, sells it without such permission 
and the owner of the site takes rent from such pur¬ 
chaser and there is no written document to witness 
the new tenancy, the purchaser is a tenant-at-will. 

[P 75 C 2] 

T. P. Act — 

(*36) Molia, Page 569 N. "Tenancy-at-will.” g 

(c) Landlord and tenant — Tenant-at-will — 
Eviction — He is entitled to compensation for 
expensive buildings erected without being ob¬ 
jected to by landlord. 

Where a tenant-at-will has constructed expensive 
buildings on the site and the landlord has been 
keeping quiet for a long time and did not take any 
steps to stop such building being constructed, it is 
equitable that the tenant should be compensated for 
the building before he is evicted. [P 75 C 2) 

T. P. Act_ 

(•86) Mulla, Page 610 N. “All tbinga ... to the 
earth.” 

(’34) Mitra, Page 599 N. 579, 

Mohd. Ohu/ran Khan — for Appellant. 

L. Charanjit Lai and L. Achhru Ram — ) 

tor Respondents 1 and 2, and 2, respectively. 
L. Nanak Chand (Respondent) in person. 

MIR AHMAD J. - In 1923-24 a piece of land 
situated in village Zaida (Swabi Tebsil, Mardan 
District) with 3ome buildings on it was occupied by 
one Lekhraj the owner of the firm Cbandumal 
Lekbraj. Lekhraj seems to have gone into <debt and 
there were decrees against him. In execution of h 9 
decree. Ramcband attached the property. AMm 
Ghafor objected that Lekhraj was the owner of the 
snperstrncture only and that the site 
him. The Court accepted the objection.andl 
the site from attachment. Again, another decree 
holder named Chandar ?han attached the pro^rty 
and a similar objection by Abdul Ghafur 
in 1921 Eventually Lekhraj applied on 16th June 

1924 for ^solvency and was adjudicate ban^p . 

The Official Receiver took over the• * M He 

stated that he was the owner of the site. The 
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to the effect that he wa6 19 or 20 and the defen 
dant’s evidence was to the effect that he was 14 
or 15. The result of the radiologist’s examination 
which was made on 19th April 1940 was to the 
effect that the plaintiff was then about 20 and that 
the margin of error might extend from 19J to 20J. 
There can therefore in our view be no doubt that 
the plaintiff is a major and be is therefore entitled 
,to continue the proceedings. We decide this point 
against the defendant-appellant. 

The next questions which were taken up were 
the question of the existence of a custom of pre¬ 
emption and the question of improvements. As 
regards the former of these questions, it was defi¬ 
nitely pleaded in para. 4 of the written statement 
that no custom of pre emption existed in the Moballa 
where the suit house was situated. On 15th May 
the defendant’s counsel a9ked # the trial Judge to 
frame an issue on this question of custom, but the 
trial Judge refused to do so on the ground that it 
was common knowledge that pre-emption exists in 
the Peshawar City. This was obviously no reason 
for refusing to frame an issue on a matter which 
( was definitely in dispute between the parties and we 
are by no means convinced that the learned Judge’s 
statement that it is a matter of common knowledge 
that pre-emption exists in the Peshawar City is 
correct: in fact only a few days ago a case was 
argued hotly before us as to whether the right of 
pre-emption did exist in another sub-division of the 
Peshawar City and the evidence was certainly not 
all on one side. It is obvious therefore that there 
will have to be a remand for the framing and trial 
of this issue. 

As regards the question of improvements, both 
parties object to the finding of the Coarts below on 
the ground of compensation to be paid. The trial 
Judge himself admitted that the evidence on the 
point was extremely meagre. On 24-M940 when 
the case was fixed lor arguments before the trial 
Judoe learned counsel for the defendant put in an 
application to the eflect that a commissioner should 
be appointed in order to assess the value of the 
improvements and be has made this specific claim 
in his grounds of appeal before ns. It is within the 
discretion of the Court to make an order for the 
appointment of a commissioner to make a local in¬ 
vestigation under the provisions of O. 26. R. 9 and 
we think that the combined eflect of the facta that 
the evidence was not considered satisfactory by the 
Indue that an application was made for the 

^•ntment of a commissioner by the defendant 
appointment ot a oo J liea are dissatis- 

fi h0 8 U luh tie flSffi. of the Courts below on this 
™int and that the case is being remanded forother 
™irr^sM is that it would be appropriate that a 
purposes ohould now be appointed to assess the 

co “ m '“'°" e D r ro5emenL We therefore uoder O. 41 
value of i P |jj 0 following issue for trial 

t 2 h 5 e & of the Senior Subordinate Judge: Whe- 
Lr there is a custom of pre-emption existing in the 

emption Act. A. miB g ione r to assess the value 
Court to appom , k v the defendant in the 

° f has submitted 

bo ^eturn&d S® Court for final decision of the 
aP G.N S /R.K. ° Tdtr 
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oeiver made a report to the Court on this application 
a that only the rights and interests of the insolvent 
shall be sold by him. The property was sold. Moti 
Ram became the owner of the bulk of the property 
by purchase and a small portion was also bought 
by Sona SiDgh and gifted to the managing com¬ 
mittee of a dharamsala. They began to build on it. 
There were security proceedings between Moti Ram 
and Abdul Ghafur in 1935. On 13th February 1939 
this suit was brought by Abdul Ghafur for posses¬ 
sion of the site in dispute without the buildings or 
in the alternative for the possession of the site and 
the superstructure on payment of Rs. 100 or such 
price aa the Court may assess. We may note that at 
present shops and houses stand on the land claimed 
by Abdul Ghafur. It was resisted by Moti Ram, his 
sou and his tenants and also by the manager of the 
dharamsala who were all made defendants. 
b The following issues were framed by the trial 
Judge : (1) Whether the claim has been correctly 
valued?(2)What is the market prioe of the disputed 
property? (3) Whether the plaintiff’s grand-father 
was the owner of the disputed property and the firm 
Chandumal Lekbraj held it as his tenants? (4) If 
so, whether the defendants as the successors in inte¬ 
rest of the firm Chandumal Lekhraj are not liable 
to ejectment according to custom? (5) If they are 
liable to ejectment, whether they have made im¬ 
provements and at what cost, and whether they are 
entitled to compensation? (6) Whether the plaintiff 
has lost his rights by his past conduct? (7) How did 
the previously decided cases affect this case? (8) To 
what relief is the plaintiff entitled and against 
whom? (9) Whether the claim is time-barred? 

The wajibularz of 1870, 1895-9G and 1927-28 
wero placed on the file. In 1870 the owner of the 
site was given full power to evict the person who 
had built on it but on payment of the price of the 
timber. In 1895-96 the Hindu residents of the vil¬ 
lage stated that the owners of the sites of their 
houses could not evict them. The owners on the 
other band asserted that they had the right to evict 
the Hindus. The matter was left there and noorder 
was passed by the settlement officer. In the settle¬ 
ment of 1927-28 the tahsildar when putting up the 
case reproduced the entries of the previous two set¬ 
tlements bo far as the right of ejoctment was con¬ 
cerned and put up the fact that the Hindus still 
insisted on their rights. The settlement officer how¬ 
ever recorded the final statement of the oustom and 
in that it was laid down that the Hindus were also 
eviotable just as Mahomedan tenants were. The 
trial Judge held that the plaintiff had established 
d his olaim to the site of the property in dispute. But 
he was of opinion that Lekhraj was a non-eviotable 
tenant and therefore the purchasers of his interests 
were also not liable to ejeotment. In other words he 
decided issues 4 and 6 only. He dismissed the suit. 
Abdul Ghafur has come up on appeal to this Court. 

It is not denied before us that Lekhraj was a non- 
eviotable tenant. It is argued that although he was 
a non-eviotable tenant his rights could not have 
been transferred by the Official Reoeiver to any one 
elso without the permission of tho plaintiff, the pro¬ 
prietor. It is urged that the transferees, therefore, 
did not get tho same rights os those possessed by 
Lekhraj. The plaintiff has given evidence that for 
two years he had been getting rent from Moti Ram 
and others and that after that they stopped paying 
it. It is stated by counsel for the appellant that 
after the Offioial Receiver had transferred the pro¬ 
perty to Moti Ram and others, the transferees 
voluntarily became the tenants-at-will of Abdul 
Ghato and, therefore, paid rent as such, Counsel 


contended that in the circumstances his client had 
a right to evict the defendants as tenants-at-will 
from the property irrespective of the consideration 
whether Lekhraj was a non-evictable tenant or not. 
Learned counsel for the respondents has only stres¬ 
sed the point that this aspect of the case was not 
brought out clearly in the pleadings. We note how¬ 
ever that the plaintiff has defioitely stated in his 
replication that the rights possessed by Lekhraj 
were not transferable. Issue 4 also makes the point 
in contest clear by putting the question as to whe¬ 
ther the defendants as the successors-in-intere9t of 
the firm Chandumal Lekhraj were not liable to 
ejectment. We think that this point was before the 
Court and that the appellant has not put up a new 
plea at this stage. 

Now Judioial Record 96 has given a detailed 
discussion of the position of tenants in this province 
with regard to the transfer of their superstructure 
in favour of strangers. It was laid down that it was 
a general custom that non-proprietors could not 
alienate their rights of residence without the per¬ 
mission of the proprietors of the sites. In that oase ( 
however it was found that the proprietor had not 
exercised their right for 50 to 60 years and that this 
practice had fallen into desuetude. In A. I. R. 1940; 
Pesb.31 1 a single Judge of this Court ha9 held that 
non-proprietors in Zaida village oould not transfer 
their rights of residence without the permission of 
the owners of the sites. We Approve of the observa¬ 
tions made in both these judgments and think that 
this is enough to show that the position taken up 
by the learned counsel for the appellant is correct, 
and that Lokhraj’s right of residence oould not be' 
transferred by the receiver to Moti Ram and others 
without the permission of Abdul Ghafur. The posi¬ 
tion of Moti Ram and others would havo been that 
of trespassers, therefore, from the date of sale on¬ 
wards, but there is the evidence of tho plaintiff aud 
it has not been rebatted by any evidence on the op. 
poslte side that ho has been taking rent from Moti 
Ram and others for two years. Thi9 establishes the 
fact that Moti Ram and others attorned to the 
plaintiff presumably as tenants-at-will, for, if any 
other kind of tenanoy was to come into being there 
would have been some written document to witness 
it. A tenant-at-will can be evicted at any time. We 
therefore disagree with the trial Judge on issue 4 
and hold that the defendants are liable to ejeotment. 

. It is not denied in the plaint and it is admitted 
before us that Moti Ram has built expensive build¬ 
ings on tho land after purchasing it and tho 
managing oommittee of the dharamsala has also, 
constructed a small room on the piece acquired by 
them. The plaintiff has been keeping quiet for a 
long number of years and he did not take any steps 
to stop them from constructing those buildings. We 
think that it will bo oquitablo that they should be 
compensated for the superstructure they have raised 
on the site. A commissioner was appointed for eva¬ 
luating the property. It was found necessary to do 
so in order to ascertain the oourt-fee payable in the 
suit. The commissioner has found the value of tho 
superstructure belonging to Moti Ram to be Rg,4IOO 
and of that belonging to the dharamsala to be 
Rs. 50. Thi3 estimate has been accepted by the trial 
Judgo as correct and ha9 not been questioned before 
03. We feel that it is fair that Mott Ram and 
the managing oommittee of the dharamsala should 
be paid Rs.4100 and Rs. 60 respeolively before they 
are aekod to vacate the premises. We accordingly 

1. (*40) 27 A. L R. 1940 Pesh. 81 : 190 I, 0. 85, 
Jaikaran Das v. Abdul Ghafur. 
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accept the appeal, set aside the order of the lower 
Court, and grant the plaintiff a decree for posses¬ 
sion of the property in dispute on payment of 
P*s. 4100 to Moti Rim and Re. 50 to the managing 
committee of the dharamsala. The appellant shall 
get his costs in both the Courts. Pleader's fee 
Rs. 150. 


K.S./R.K. 


Appeal allowed. 
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Mir Ahmad J. 

Sher Dil Khan slo Abdulla Khan and 
others—Defendants 3-5— Petitioners 

v. 

Bahadur Ali Khan s/oMir Abbas Khan , 
Plaintiff and others , Defendants 1.2 
b — Respondents. 

Civil Revn. Petn. No. 220 of 1941, Decided on 
14th October 1941, for revision of order of Diet. 
Judge, Dera Ismail Khan, D/- 13th May 1941. 

Custom (N. W. F. P.)—Bazar Ahmad Khan 
Village — Tenant building on proprietor’s land 
cannot transfer residential rights without pro¬ 
prietor's consent — Onus is on tenant or his 
transferee to show that custom does not exist 
in proprietor’s favour in particular village — 
Proprietor’s acquiescence in some sales by ten¬ 
ants does not necessarily destory his right to 
question subsequent sales. 

The general custom that a person who has built 
superstructure on land belonging to a proprietor in 
a village cannot alienate his residential rights with¬ 
out the permission of the proprietor applies to the 
Bazar Ahmadkban village in the N. W. F. P.: (’36) 
23 A. I. R. 1936 Pesh. 175 ; (’40) 27 A. I. R. 1940 
Pesh. 81; (’27) 14 A.I.R. 1927 Lah. 197 and (’42) 29 
A.I.R. 1942 Pesh. 74, Bel. on. [P 76 C 2;P 77 C 1] 

The onus therefore lies heavily on a tenant or on 
the transferee from a tenant to prove that the 
custom does not exist in favour of a proprietor in a 
particular village. Acquiescence by the proprietor 
in some sales made by the tenant does not neces¬ 
sarily destroy his right to question subsequent 
alienations : (’26) 13 A. I. R. 1926 Lah. 622 and 
(•39) 26 A.I.R. 1939 Lah. 88, Bel. on. [P 77 C 1] 

Peer Bakhsh — for Petitioners. 

S. Mohd. Aurangeeb Khan —- tor Respondent 1. 

ORDER._Lakhmi Chand and Kanwar Bhan 

lived in Bazar Ahmad Khan. The house in which 
d they resided stands on the site >eloDging to Sherd.l 
Khan and his nephews Sardar Khan and Gul Mohd. 
Khan fin this judgment the Hindu tenants will bo 
referred to as"tenants” and the landlords of he 
sUe i •‘proprietors.”) On 24-4-1938 the ' tenants” 
executed a sale deed in favour of one Bahadur All. 
By this sale deed they sold to him the boose and 
the site for Rs. 300. Before the sale deed m favour 
of Bahadur Ali could be registered and thesalepr^ 
naid the “proprietors” persuaded the tenants to 
^11 the superstructure to them. 

Bite on which their bouse stood. On 11th Ju y lJJS 
the sale deed in favour of Bahadur All. which was 
executed on 24 - 4-1938 was compulsorily registered. 


rSSftKr*. Sr 

The r f lste d on several grounds. 

4 be trial Judge dismissed the suit. An aprojal was 

preferred to the District Court. The DistriSjnd^ 

U,«T T aD K ded . ““ ,or retrial andVanS 
t be tned ^ the oriS'nal Judge on 
remand. 1 am concerned only with the first two of 
he three issues struck by the District Judge. The 
three issues are given below for reference : 

O). Whether defendants 1 and 2 had a right to 
sell their rights of residence in the house in question 
without the consent of the proprietors ? O. P. p. 
(2) If so, whether the proprietors bad a preferen- 
tial right and what was its effect on the case? 
O. P. Da. (3) If the plaintiff was held entitled to a 
decree then,on payment of what sum he should get 
the decree ? 0. P. P. 

I may say at once that I cannot understand why 
issue 2 was framed. Learned counsel on both sides 
are not clear about it. The original Judge decided 
issue 1 in favour of the plaintiff. In other words he 
held that the “tenants" could alienate their resi¬ 
dential rights to strangers without the permission of 
the “proprietors." Curiously when deciding issue 2 
he virtually held that the “tenants" could not sell 
their rights without the consent of the “proprie¬ 
tors." This issue was dismissed. An appeal was 
preferred against this order by Bahadur Ali to the 
District Court. The District Judge agreed with the 
original Judge that the "tenants" could sell their 
residential rights to strangers without the consent 
of the "proprietors." He pointed out the inconsis¬ 
tency in the findings of the Court below and held 
that in view of his decision on issue 1 the conclu¬ 
sion of the original Judge on issue 2 could not 
stand. The Judge therefore accepted the appeal and 
remanded the case to the original Judge apparently 
under 0.41, R. 23, Civil P. C., for deciding issue 3. 

Sherdil and his two nephews have come up on 
revision to this Court against this order. The only, 
point to decide is whether the "tenants'* oould sell 
their rights to Bahadur Ali without tho consent of 
their "proprietors.** I have already noted that 
issue 2 was redundant and misleading and had ac¬ 
tually resulted in the trial Court’s giving inconsis¬ 
tent findings. I will not take notice of it. I have to 
ignore the judgment of the trial Court because it 
leads to nothing so far os the findings go. There is 
only the judgment of the lower appellate Court to 
consider. I am of the view that tho lower appellate 
Court has committed a material irregularity in fail¬ 
ing to appreciate the correct situation with regard 
to custom and burden of proof. Paragraph 236, 
Rattigan’s Customary Law is as follows : 

"In tho absence of a well-established custom a 
non-proprietary resident in a village cannot dispose 
of the site on which his house is built, or a right of 
residence in the house, without the consent of the 
proprietors of the village, but he is ordinarily 
entitled to sell the materials, and the purchaser 
must remove the same within a reasonable period. 

Then there are single Judge rulmgs of this Court 
reported in A. I. R. 1936 Pesh. 176* and A. I. 
1940 Pesh. 31. 2 The latter has been approved by a 
Bench of this Court in Civil Appeal No. 1/3/24 of 
1939. 3 These authorities lay down that a person 
who has built superstr ucture on land belonging to a | 

1. (’36) 23 A. I. R. 1936 Pesh. 175 : 164 I. 0. 814, 

Gopichand v. Abdullah Khan. ion T P ^ 

2. (’40) 27 A. I. R. 1940 Pesh. 31 : 190 I. C. 3o, 

Jaikaran Dass v. Abdul Ghafar. 

3. Reported in (*42) 29 A. I. R. 1942 Pesh. <4. 
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proprietor in a village cannot alienate his residen¬ 
tial rights without the permission of the proprietor. 
There is a Lahore ruling also to that effect. It is 
reported in A. I. R. 1927 Lah. 197.* The onus 
therefore lies heavily on a tenant or on the trans¬ 
feree from a tenant to prove that the custom doe9 
not exist in favour of a proprietor in a particular 
village. I have to see whether the transferee in this 
case bos discharged the onus and has proved that 
the custom does not prevail in his village. The 
learned District Judge has referred to a Khana 
Shumari of 1875. He has emphasised the point that 
in the Khana Shumari referred to by him there is 
some note to the effect that residential rights could 
be sold by a tenant without the consent of the pro- 
prietor. A copy of the Khana Shumari is not forth¬ 
coming on this record. Counsel on both sides confess 
that they could not find it and that there is nothing 
in the evidence to give any clue to it. One of the 
arguments of the learned District Judge in favour 
of the transferee (Bahadur Ali) is consequently 
without foundation. 

The only evidence which the learned counsel for 
the respondent could refer to for proving that the 
general custom did not obtain in Bazar Ahmad 
Khan consists of certain sale deeds. They are as 
under : (1) On 25-12-1935 one Bal Mokand sold a 
house and its 6ite to one Ladha Ram. (2) On 9-1- 
1939 one Pt. Beli Ram sold a house and its site to 
Sherdil Khan one of the defendants in this case. 
(3) On 3-12-1930 Asa Nand sold a house and its site 
to Bahadur Ali the present plaintiff, (4) On 9-9- 
1937 Kalu Ram sold a house and its site to Rab- 
nawaz. There is not enough information about 
these sales. We do not know whether the site pur¬ 
chased by Sherdil Khan from Beli Ram was his 
own property or the property of some other proprie¬ 
tor. Asa Nand has stated that his wife had obtained 
the permission of the ground landlord before be 
transferred big house to Bahadur Ali on 3-12-1930. 
This allegation stands unrebutted. Rabnawaz ap¬ 
peared as a witness in this proceeding and said that 
the "tenants” could not transfer their residential 
rights without the permission of the “proprietors.*' 
He was not questioned about the sale to him on 
9-9-1937. He is a ground landlord himself in this 
village and the possibility is that he purchased the 
superstructure standing on hig own site. There re¬ 
mains the transaction of 25 12-1935 by which Bal 
Mokand sold his house to Ladha Ram. It is a 
transaction between two Hindus and we do not 
know its details. I am not satisfied therefore that 
these instances are sufficient to discharge the bur¬ 
den which lies on the transferee to show that the 
general custom has no application to his case. 

Again, even if we were to take it that these 
instances were to the detriment of the “proprie¬ 
tors, - there is authority for the view that acquies¬ 
cence by the proprietors in some sales made by the 
tenants does not necessarily destroy their right to 
question subsequent alienations : vide A. I. R 1926 

f? h ; , 6 ?u\ a . n u f LR - 1939 ^ 88 8 As « result 
I hold that the two Courts bolow have not given a 
corroot decision on issue 1. The law of onus pro. 
bandi has not been properly appreciated and the 
deoision is against the weight of evidence on the 
me. There being a material irregularity in th e exer- 

V» 7) w f L R ‘ 1927 Lah - 197 : 100 !• C. 452, 
bullan Mahomed v. Snrkhru Khan. 

*'J*V* A - I- R. 1926 Lah. 622 : 97 I. C. 263 ; 

653, Jaawant Singh Tula Ram. 

w 89 2??i. A# ** R * 1939 Lflh - 88: 41 Ii- B. 227, 

Naw&b Khan v. Ranjit. 


ciseof jurisdiction by the District Judge interfer- 0 
ence is justified on revision. The sale to Bahadur 
Ali being invalid Bihadur Ali cannot bring a sait 
for possession of the site sold to him. I therefore 
accept the petition for revision, set aside the order 
of the District Judge on issues 1 and 2 (issue 2 
being redundant) and dismiss the suit of Bahadur 
Ali with costs throughout. 

G.N./R.K. Petition accepted, 

A. I. R. (29) 1942 Peshawar 77 
Almond J. C. and Mm Ahmad J. 

Aslam Khan — Plaintiff — Appellant 

v. 

Khalo Khan and others — Defendants — 
Respoyidents. 

Civil Appeal No. 147/53 of 1941, Decided on 4th / 
May 1942, from judgment and decree of Addl. 
Jndge, Peshawar, D/- 1st July 1941. 

Pre-emption—Mortgage with possession and 
sale of same property — Onus lies heavily on 
pre-emptor to show that real mortgagees are 
vendees and therefore mortgage has merged into 
sale — In case of merger pre-emptor is entitled 
to immediate possession — Vendees held not 
mortgagees. 

Every cose of pre-emption has its own merits and 
generally speaking in the case of a mortgage with 
possession and sale of tho same property there is 
nothing to debar a pre emptor from showing that 
the real mortgagees were the vendees themselves 
and that the mortgage had therefore merged into 
the sale. The onu3, however, lies heavily on him. 

If the real mortgagees were the vendees and the 9 
names of tho apparent mortgagees had been used 
benami to defeat pre emption, the principle of 
merger will oome into ploy and tho mortgago will 
be taken to have been extinguished with tho result 
that on pre-emption the pre-emptor would be enti¬ 
tled to get immediate possession of the land. If tho 
vendees were not the mortgagees, the pre-emptor 
can get possession only after the expiry of the period 
of mortgage. [P 7 $ C 2) 

A certain property wa9 mortgaged to R, Q % Y and 
K with possession for 30 years and was subsequently 
6old to K, J, H and N who undertook to pay tho 
mortgagees out of the sale consideration on tho 
expiry of the period of mortgage. Both in the sale 
and mortgage the shares of the transferees were 
speoified as | each. R and O lived with their father 
K and Y lived with his fathor J. It was contended 
that since the mortgagees had no money it 9hould 
bo presumed that the money was paid on their 
behalf by K the father of the first two mortgagees 
M and 0 and by J the father of the third mort¬ 
gagee : 

Held that the facts were not sufficient to prove 
that the vendees were tho real mortgagees, Tho 
circumstances of tho case taken togethor with tho 
fact that a father might for reasons best known to 
himself provide for some of his sons by buying pro 
perty in their names rebutted tho slight presump¬ 
tion in favour of benami, whioh might arise from 
the fact that R, G and Y had no private means of 
their own at the time of the mortgage. [P 7Q 0 2* 

P 79 0 1} 

Saaduddin Khan mid AT. Khaxoaja Mohd, 

Khan — for Appellant. 

Raja Singh ; Sheikh Mohd . Shaji mid Pt . Moot 

Chand — for Respondents 1 ; 8 and 9 and 10 

respectively. 
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a MIR AHMAD J.—The following pedigree-tables 
should be kept in mind when considering the faots 
of this case : 

(I) 

ABDUL HAQ 

_I 


1 

Abdul 

1 

Abdullah 

1 

Abdul Hanan 

1 

Abdul 

Khaliq 

Jan Vendee 

Vendee 

Manan 

Vendee 

1 

married to X 

1 

Abdul 



Ghulam 

whose brother 



Yahya 

is Khalo Khan 

Rahman 



mortgagee 

mortgagee 

Vendee 



(minor) 

(major) 



> I I 

Abdul Rauf Abdul Ghafur Abdul Razaq 
mortgagee mortgagee 

(major) (major) 

(Note.—The fact that Abdul Rahman is the son 
of Abdul Manan was elicited at the hearing. There 
is nothing on the record to show this relationship.) 

(id 

X 

_L 

I 


Jaffar Khan 


Muzaflar Khan 

I 


I II! 

Rozatullah Fida Mohd. Fazle Qadus Fazal 
(minor) (minor) (major) Karim 

(major) 

On 24-3-1938 Fazle Qadus and Fazal Karim on 
c their own behalf and on behalf of Rozatullah and 
Fida Mohd. (minors) mortgaged 341 kls. 10 mis. of 
land in village Chitli Tapoo to Abdul Rauf, Abdul 
Ghafur, Ghulam Yahya and Khalo Khan. The 
mortgage money was Rs. 1400 and the period of 
mortgage was 30 years. On 21st June 1939 the 
same persons sold the same land to Abdul Khaliq, 
Abdullah Jan, Abdul Hanan and Abdul Rahman 
for Rs. 1833. They had to pay the mortgagees out 
of this amount on the expiry of the period of 
mortgage. It may be noted that both in the mort¬ 
gage and the sale deeds the shares of the transferees 
were specified as 1/4 each. Aslam Khan brought a 
suit for pre-emption. He urged that the mortgage 
was in fact in favour of the vendees and that the 
names of the ostensible mortgagees were entered 
benami in order to secure possession for 30 year* if 
the intended subsequent sale was pre-empted. Con- 
d sequently he asked that he should be given a decree 
for immediate possession of the land. ^ e ^ a ®f tl0D 
the price in the beginning and offered to p y 
Rs. 1450, but the judgment shows that he later on 
admitted that tho price was Rs. 1833. The r Jg 
the plaintiff to pre empt the land woe not demed. 

The mortgagees pleaded that their mortgage WM 

independent of the sale and that the pMg J' Jgj 
not entitled to immediate possession. The followmg 
points emerged in the evidence:,(a) Abdul 
Abdul Ghafur lived with the.r father and had 
joined police aa constables after the mor me had 
been executed; (b) Gbulam Yahya idimt lived with 
his father; (o) Khalo Khan did not 
brother-in law Abdul Hanan. He resided separately 

and had also property of his own; (d) 

of the land was with the mortgagees ^rd'ng to 
the khasra girdawari; (e) The mutations o mort- 
gage and sale were both entered together, but were 
rejected. It was not brought out as to why they 
were rejected. 


a. r. r. 

The trial Judge agreed with the plaintiff that the 
real mortgagees were the vendees He therefore ' 

1833 in ' P ° SSeS3i0n 0D Paymen ’ { 

n- f f JJ 1 ** 1 w *f P ref e"ed by Khalo Khahto 
the District Court and the other three mortgagees 

cU*? 1 tL aSSv* 4 , a ?°* her ®PPe®l * the same 
Court. The Additional Judge who heard theappeals 

came to the conclusion that there were no sufficient 
grounds for holding that the vendees were the 
mortgagees. He, therefore, accepted the appeals 
and made the decree for possession passed by the 
trial Judge subject to the condition that the pre- 
emptor should get possession after the expiry of the 
period of mortgage. He, however, did not amend 
the order of the lower Court with regard to the 
payment of the price, so;that as the decree stands 
the pre-emptor has to pay the full amount (Rs. 1833 
which includes Rs. 1400 mortgage money),although 
he has to wait for 30 years to get possession. Two / 
further appeals have been instituted in this Court 
by the pre-emptor against the orders of the Court 
below. The only point to consider is whether the 
plaintiff-pre-emptor has proved that the real mort¬ 
gagees were the vendees and that the names of the 
apparent mortgagees had been used benami to de¬ 
feat pre-emption. In case we were to answer this 
question in the affirmative, the principle of merger 
will come into play and the mortgage will bo taken 
to have been extinguished with tho result that on 
pre emption the pre-emptor would be entitled to get 
immediate possession of the land. On the other 
hand, if the answer were in the negative, then the ( 
finding of the appellate Court shall have to be 
maintained. We must clear the ground by statingj 
that every case has its own merits and generally 
speaking there is nothing to debar a pre-emptor 
from showing that the real mortgagees were the 
vendees themselves and that tbe mortgage had 
therefore merged into the sale. The onus, however, 
lies heavily on him and we have to see how far the 
pre-emptor in this case has discharged the burden. 

The learned counsel who appeared for the appel¬ 
lant has pointed out that Abdul Rauf, Abdul Gha¬ 
fur, and Ghulam Yahya had no private source of 
income when tho mortgage was executed. He asked 
us therefore to presume that in fact the money was 
paid on their behalf by Abdul Khaliq the father of 
the first two mortgagees and Abdullah Jan the 
father of the third. It wa9 not denied by him 
that it may be proved on the other hand that the 
fathers intended to gift the mortgage money to their 
sons and thus io bestow on them rights which they 
may enjoy for themselves. As regards Khalo Khan 
the counsel stressed the point that there was a 
mention in the statement of Abdul Rauf that 
Khalo's land was mortgaged with one Hari Singh. 
Counsel urged that in the circumstances he had also 
no money to pay for the mortgage. The sentence in 
Abdul Rauf’s statement runs thu9 : “The property 
of Khalo was mortgaged with Hari Singh. I b ft ve 
heard that. He has redeemed it.” It is obvious that 
the statement is vague and inconclusive. We Jj ave 
given the matter our careful consideration and have, 
arrived at the conclusion that tho facts mentionea| 
by the counsel for the appellant are not sufficient to 
prove the allegation that the vendees were the real 
mortgagees. There is a specification of shares both 

in the mortgage and the sale 1 * 1 /2 

tbe mortgage deed the sons of Abdul Kha iq C 
while Gbulam Yahya and Ktolo Khan get 1/4 each. 
On the other hand, according to the dead Abdul 
Khaliq. Abdullah Jan and Abdul Hanan get 1/4 
each and one Abdnl Rahman a stranger to to 

mortgage, gets the remaining 1/4. U Abdul Khaliq 
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b 


c 


were the real mortgagee then his share should have 
been half and not 1/4. It was hinted that he pro¬ 
bably gave the remaining 1/4 to his nephew Abdul 
Rahman, but there is nothing on the record to in¬ 
dicate that it is so, Last but not the least is the 
important factor that Khalo Khan isonly a brother- 
in-law of Abdul Hanan (the si9ter of Khalo Khan is 
married to Abdul Hanan). Where is the guarantee 
that Khalo Khan would not insist on enjoying the 
land for 30 years and would readily surrender it to 
Abdul Hanan merely on account of this relation¬ 
ship. 

These considerations when taken together with 
the fact that a father may for reasons best known 
to himself provide for some of his sons by buying 
property in their names rebut the slight presump¬ 
tion in favour of benami, which may arise from the 
fact that Abdul Rauf, Abdul Ghafur and Gbulam 
Yabya bad no private means of their own at the 
time. We may point out that Abdul Khaliq has a 
third son Abdul Razaq. The fact that only two 
sons were made the mortgagees and not the third 
may show that Abdul Khaliq was anxious to pro¬ 
vide for them and not for the third son. As a result 
we agree with the appellate Jndge that it has not 
been proved that merger has taken place. We have 
pointed out above that there is a mistake in the 
decree-sheet. The decree for possession shonld be on 
paymont of Rs. 433 and not Rs. 1833. We, there¬ 
fore, formally accept the appeals and make the 
decree for possession by pre-emption conditional on 
payment of Rs. 433. The pre-emptor may withdraw 
the remaining amount if deposited. It shall have to 
be paid at the time of redemption. As the appellant 
has failed to succeed on the merits of the case we 
direct that he shall pay the costs of the respondents 
mortgagees in this Court. 

G.N./R.K. Order accordingly. 
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Mir Ahmad J. 

Mohd. Ali s/o Said Ali — Defendant — 

Petitioner 

y. 

Abdur Qhafar s/o Ghulam Haidar 
Khan — Plaintiff — Respondent. 

Civil Bevn. No. 34 of 1942, Deoided on 23rd 
April 1942, for revision of order of Addl. Judae, 
d Peshawar, D/. 11th November 1941. 

(a) Civil P. C. (1908), 0.41, R. 14 ms amended 
In I eshawar — O. 41, R. 14 does not enjoin 
appellant to implead as respondents all per¬ 
sons who were parties to original suit—Appel¬ 
lant has right to implead those whom he 
considers necessary and proper though he does 
so at his risk. 

, 0r ^ er 14 1*1® down the prooedure as to 

tho service of notice on the respondents and the 
proviso added by the Peshawar Chief Court makes 
t possible for the appellate Court to dispense with 
tho service of notice on those respondents who were 
not interested in the reeult of the appeal. Beyond 
this the rule does not go. It does not neoessarily 
lead to tho conclusion that all tho persons who were 
parties to the suit should de rigueur bo made parties 
to tho appeal. There is no provision of law whloh 
denies to the appellant tho right to implead only 
those persons whom he oonsiders neceesary and 
proper for the appeal. The appellant certainly runs 


a risk, but then ho is to suffer if he commits a - 
mistake : 5 P. R. 1892, Rel. on. [P 80 C 1] 

C. p. c. — 

(*40) Chitaley, 0. 41 R. 14 N. 1 Pt. 2. 


(b) Civil P. C. (1908), O. 41, R. 20 — A ex¬ 
changing banjar land with B's irrigated land 
and selling irrigated land to C — Suit for pre¬ 
emption by D against A, B, C and D's other 
cosharers on ground that exchange by A was in 
fact sale—Court finding transaction by A to be 
sale and not exchange and decreeing suit — 
Appeal by B — Pre-emptor alone impleaded — 
Appeal held properly constituted—Persons left 
out held not necessary parties. 

A exchanged his banjar land with B’s irrigated 
laud and sold the irrigated land to C. D a cosharer 
in the khata brought a suit for pre-emption alleging 
that the exchange by A was in fact a sale and im- / 
pleaded A, B t C and his other cosharers as defen¬ 
dants. The trial Court found that the transaction 
by A was a sale and not exchange and decreed the 
pre-emptor*s suit on payment of a certain amount. 

B appealed and made the pre-emptor a party but 
did not implead other persons who were parties to 
the suit: 

Held that the appeal wa3 properly constituted. 
The persons other than B who wore made parties to 
the original suit were not necessary partioB to the 
appeal- [P 80 C 2] 

C. P. C. — 

(*40) Chitaley, O. 41 R. 20 N. 3. 

(*41) Malta, Page 1175 N. “Interested in the 
result of the appeal.“ 


Pt. Mool Chand — for Petitioner. 

Pir Bakhsh — for Respondent. 

ORDER. — Rustam on his own behalf and on 
behalf of one Mohd. Ali minor, along with Torab 
and Zer Mohd. Khan (they will be referred to in 
this judgment as Rustam and others) entered into 
an exohauge transaction with another Mohd. Ali, 
who shall be referred to In this judgment as Mohd. 
Ali II. Rustam and others gave Mohd. Ali II 
36 Ws. 4 mis. banjar qadim (barren) land. Mohd. 
All II in return gave Rustam and others 3 kla. 1 ml. 
of irrigated land. The transactions were carried out 
by means of mutations. On the same day on whioh 
these two mutations were attested Rustam and 
others sold their 3 kls. 1 ml. of irrigated land to 
Misri Khan the brother-in-law of Mohd. Ali II for 
Ra. 400. Abdul Gh&far a cosharer in the khata 
filed this suit for pre-emption. He asked that he 
should be given the 86 kls. 4 mla. of banjar qadim 
land for Its. 40. The pre-emptor urged that the 
land in suit had in faot been sold to Mohd. All II 
and that a subterfuge in the shape of an exchange 
had been adopted'to prevent pre-emption. 

The trial Judge found that the land had been 
sold to Mohd. All II. Ho camo to the oonoluaion 
that the value of the land was Ra. 254. He, there¬ 
fore, passed a decree in favour of the pre-omptor for 
possession of the land on payment of Rs. 254. 
Mohd. Ali II presented an appeal to the District 

7^ t ^? ea . hftwar ’ a «* ln9t this order. He made 
Abdnl Ghafar pre-emptor a party, but did not ira- 
piead the other persons who were parties to the 
suit, that Isi to say : (a) Rustam and others who 
had given the land to Mohd. Ali, (b) Misri Khan 
who had purchased the irrigated land and (o) five 
others who were oosharers in the khata but had 
nothing to do with tho litigation. An objeotion waa 
Ukea «» appeal waa not propwly 1 
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a because all the necessary and proper parties were 
not placed before the Court. The argument prevailed 
with the learned Additional Judge. He referred to 
O. 41, R. 14, Civil P. C., and the proviso added to 
it by this Court. Order 41, R. 14, Civil P. C., is a3 
follows ‘ 


“(1) Notice of the day fixed under R. 12 shall be 
affixed in the appellate court-house, and a like 
notice shall be sent by the appellate Court to the 
Court from whose decree the appeal U preferred, 
and shall be served on the respondent or on his 
pleader in the appellate Court in the manner pro¬ 
vided for the service on a defendant of a summons 
to appear and answer ; and all the provisions ap¬ 
plicable to such summons, and to proceedings with 
reference to the service thereof, shall apply to the 
service of such notice. 

(2) Instead of sending the notice to the Court 
from whose decree the appeal is preferred, the ap¬ 
pellate Court may itself cause the notice to be 
served on the respondent or his pleader under the 
provisions above referred to.” 

The amendment runs thus : 

“Provided that with the permission of the Court 
no notice need be served upon a respondent who was 
a pro forma defendant in a suit which was decided 
ex parte against him.’* 

The Judge was of the opinion that the effect of 
this provision of law was that all the persons who 
were parties to the suit must be made parties to the 
appeal and it should bo left to the Judge to dispense 
with the service of the pro forma defendants. He 
concluded that the persons who were parties to the 
suit having not been made parties before him the 
appeal was not properly constituted and consequently 
could not be heard and decided. It wa9 pointed out 
that even if this view were correct he could act 
under 0.41, R. 20. Civil P. C., and implead the 
persons left out by the appellant. He observed that 
he could not do so, because the appeal had become 
time barred against them. As a result he dismissed 
the appeal. Mohd. Ali II has come up on revision 
to this Court. The provision of law referred to by 
the Additional Judge does not seem to bear the con¬ 
struction placed upon it. Order 41, R. 14, Civil P. O., 
lays down the procedure as to the service of notice 
fin the respondents and the proviso added by 
Court makes it possible for the appellato Court to 
dispense with the service of notice on th«* rMpon- 
dents who were not interested m 

Tigueur be^doptrtiM to the appeal. Idonotknow 

mmUm? 1 the Bgh* to implead only those persons 
appellant tu ® npcessar? and proper for the 
W h°m runs a rUk, but 

appeal. T a mistake. In this 

fcoxion I would refer to a judgment nf the Chief 

ZS'S&ESft ~ ? '“4 

which is as under : . # 

‘•The plaintiff sued eleven d 1 efe " da “ U , f °» r n f ? 5 rp^n 

imptaM th. .hoi. 

proprietary body as eo-defendants. 

In his appeal to the Div isional Judge, the plain- 

J. ('92) 5 P.B. 1892, Ali Mir v. Gulab Din. 


A. I. B. 

respondents™^ 0 ^ ° riginal de,endan “ . 

The Divisional Judge rejected the appeal on the 
ground (inter alia) that the whole of the proprietary 
Doay had not been made respondents : * 

Held that the Divisional Judge was not justified 
in rejecting the appeal for want of parties, there 
being no reason why the principle of S. 31, Civil 
P. C., (0. 1, R. 9 of the present Code) should not be 
applied, so far as may be, by appellate Courts. Two 
courses were open to the Court ; 

(1) to decide the appeal as between the parties 
before it, leaving with the plaintiff-appellant the 
risk of not having brought the other defendants 
before the Court; or 

(2) to have used the power given it by S. 559, 
Civil P. C., (0. 41, R. 20 of the present Code) if the 
Court considered it necessary and to have directed / 
that the other defendants be made respondents.'' 

The reference in brackets to the provisions of the 
present Code is mine. I therefore hold that the 
lower appellate Court was not right in thinking that 
the appellant was bound to implead all the persons 
who were parties to the original suit. A question 
then arises whether the failure of the appellant to 
implead Rnstam and others has in any way vitiated 
his appeal. I most answer this question in thenega- 
live. Torab and Rustam (personally and on behalf 
of Mohd. Ali minor) had stated in their written 
statements that a genuine exchange had taken place. 
Zer Mohd. Khan, on the other hand, had alleged 
that the transaction was that of a sale. The trial 
Judge found that it wa3 a sale and gave a decree 
against all the defendants. Now if Rustam and his 
party were dissatisfied with this finding they would q 
have come up on appeal. They wero obviously not 
interested in the land which they had given to 
Mohd. Ali II and they therefore did not appeal. The 
finding that it was a sale consequently stands against 
them and they are bound by it. Now it may be that 
on appeal the suit of Abdul Ghafar pre-omptor may 
he dismissed for the reason that the transaction was 
not a sale but an exchange. If that happened, the 
position of Rustam and others would certainly 
become better, becauso the status quo ante would be 
restored. On the other hand, if the appeal be dis¬ 
missed, they would not be worse than they wore at 
the time when the suit was decreed against them. 
There is a third contingency. The price may be 
raised. If the price is raised, it would be the pre- 
emptor who would have to pay more and Mohd. 
Ali II would take the amount by which the price 
is enhanced. The others would have nothing to do 
with it. Again, Misri Khan is the purchaser of 
3 kls. 1 ml. of irrigated land which is not in suit. 

It is obvious that he doe3 not come into the picture 
at ali. And same is the position of the cosharers 
who were entirely pro forma and had no interest in 
the litigation. 

I have found that the persons left out were not 
necessary parties, the question of bringing them on 
record under 0.41, R.20, Civil P.C.,does not there, 
fore arise. As a result I accept the petition, set aside 
the order of the Lower Appellate Judge and hold 
that the appeal was properly constitute! before him. 

I remand the case back to the Lower Appeilate 
Judge for decision on merits. Costs 3hall follow the 

event. 

G.N./R.K. Petition accepted . 
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Almond J. C. 

Nawab Khan slo Jalal Khan — 

Petitioner 

v. 

P:r Nazir Ahmad slo Pir Mahd. Qasim 
Khan — Respondent . 

Civil Revn. No. 382 of 1941, Decided on 6th 
March 1942, from judgment and decree of Dist. 
Judge, Hazara, D/- 29th July 1941. 

(a) Civil P. C. (1908), S. 115 —Whether sale 
was without consideration and execution of sale 
deed was obtained by fraud is purely question 
oi fact—Finding thereon cannot be revised. 

The question whether a sale was without consi¬ 
deration and the execution of the sale deed was 
obtained by fraud beiog purely a question of fact, 
the finding thereon cannot be revised under S. 115. 

[P 82a] 

C p, C._ 

('40)*Chitaley, S. 115 N. 2 Pt. 4; N. 13 Pt. 2. 

(•41) Mulla, Page 409 Pt. (r); Page 419 Note 
"What is not illegality or material irregu¬ 
larity." 

(b) Jurisdiction — Point of, can be raised at 
any stage of proceedings — Point that civil 
Court had no jurisdiction to entertain suit in 
view of S. 21, Punjab Alienation of Land Act, 
can be raised for first time in appeal. 

A point of jurisdiction can bo raised at any stage 
of the proceedings. Hence the point that the oivil 
Court had no jurisdiction to entertain the suit in 
view of the provisions of 3.21, Punjab Alienation of 
Land Act, can be raised for tho first time in appeal: 
25 J. R.; (’35) 22 A.I.R. 1935 Pesh. 151 and (’36) 
23 A.I.R. 1936 Pesh. 57, FUl. on. [P 826] 

Q t p # _ 

(’40) Chitaioy, S. 21 N. 3 Pta. 1, 2; O. 41 R. 1 
N. 12 Pt 8. 

(*41) Mulla, Page 130 Pts. (a), (b); Page 1155 
Pt. (p). 

(c) Punjab Alienation of Land Act(l3of 1900), 
S. 21—Civil Court i6 entitled to decide whether 
particular person is member of agricultural tribe 
or not. 

The civil Courts are entitled to decide whether a 
particular person is a member of an agricultural tribe 
or not for it is only in cases where a party to a sale 
is not a member of an agricultural tribe that the 
revenue Courts’ jurisdiction ousts that of the civil 
Courts. [P 82c] 

C. P. C. — 

(’40) Chitaley, Preamble N. 2 Pt. 4. 

(d) Punjab Alienation of Land Act (13 of 1900), 
S. 3—Sale to person not member of agricultural 
tribe without Deputy Commlssloner’aBanctlon 
is not void. 

A sale to a person who is not a member of an 
agricultural tribe without the Deputy Commis¬ 
sioner’s sanction is not entirely void: ('32)19 A.I.R. 
1932 Lah 603 (F.B.), Rel. on ; ('29) 16 A.I.R. 1929 
Lah. 68, held not good law; (*17) 4 A.I.R. 1917 
Lah. 25, Expl. [p 82s] 

(e) Punjab Alienation of Land Act (13 of 1900), 
S. 4 — Notification No. 1380-G dated 13th July 
1904 — Word ‘‘holding" — Meaning —. Person 
holding land lor time being as owner subject to 

1942 W/ll 


possibility of Deputy Commissioner altering 
conditions under which he holds it is holder of 
land. 

The word 'holding* in the Notification No. 1380-G 
dated 13th July 1904 (issued under S. 4) is to be 
interpreted in the absence of any definition in the 
Act in its ordinary dictionary meaning and when a 
man is holding land for the time being as an owner 
but subject to the possibility of the Deputy Com¬ 
missioner altering the conditions under which he 
holds it, he mu3t be considered to be a holder of 
land. [P **1 

(f) Practice — Judge — Competency — Trial 
Court referring in its judgment to order passed 
by Judge in his capacity as Collector—Judge Is 
not precluded from dealing with case in revi¬ 
sion. 

A Judge is not precluded from dealing with a f 
case in revision merely because the trial Court has 
referred in its judgment to an order passed by the 
Judge in his capacity as a Colleotor when the order 
was not passed by the Judge in the capacity of a 
Judge subordinate to the High Court. [P 826] 

Allah Bakhsh and Qanesha Khan — 

for Petitioner. 

Mohd. Shafi /or At . Taj Mohd . Khan — 

for Respondent. 

ORDER. — The plaintiff in this case Pir Nazir 
Ahmad brought a suit against Nawabkhan for pos¬ 
session of some land situated in tho village of Timri 
in the Hazara district on the basis of a sale deod 
executed in his favour by tho defendant on 4-4-1938 
for Rs. 900. He alleged that the defendant refusod 
to deliver possession to him and had wrongly got a 
mutation on the matter rejected. The defendant 9 
resisted the suit and enid that tho deed was fraudu- 
lent and fictitious for tho following reasons : Prior 
to this 33 residents of this village had made gifts 
of their land to plaintiff but tho mutations connected 
therewith bad been rejected on tho ground that the 
plaintiff was not a member of an agricultural tribe 
within the Hazara district. The plaintiff therefore 
persuaded him to execute this deed so that ho 
oould be shown as a member of an agricultural tribe 
within tho district and then would get the gift deeds 
in favour of himself attested. He also alleged that 
tho plaintiff was not actually a member of an agri¬ 
cultural tribe in the Hazara district and that with- 
out the sanotion of the Colleotor the alienation was 
void. Two issues were framed on these pleadings : 

“ 1. Whether the sale was without consideration 
and the defendant's execution was obtained by fraud. . 

2. Whether the sanotion of the Colleotor was not * 
necessary and if it was, whether it was obtained 
before registration." 

On issue l the trial Court found against the 
defendant. On issue 2 he held that the plaintiff was 
not a member of an agricultural tribe in the Haeara 
district at the time of the puroh&se of this land and 
that as the Deputy Commissioner's sanotion had not 
been obtained, the plaintiff oould not succeed. He 
therefore dismissed the plaintiff's suit. The plaintiff 
preferred an appeal to the Distriot Judge. There no 
attempt was made to maintain the decision of the 
trial Court on the ground that issue I had been 
wrongly deaided. A point was however raised in 
arguments that the oivil Courts had no jurisdiction 
to entertain the suit in view of the provisions of 
S. 21, Alienation of Land Aot. The appellate Judge 
refused to entertain this point on the ground that 
it was raised In his Court for the first time and that 
no grounds had been shown why the Colleotor had 
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of the P e p u ty Commissioner was given to that 

it haTnn?^ n °‘’ bot the tri#l <*>»« assumed that £ 

nla h intiff l b€en , g L Te .^ He >b«eapon held that the 

khan it ,h?, h0 , ld ,'u 8 validl y the ^nd of Jamal- 

than at the time of the transfer by Nawab Khan. 

p“ C0DDex '° n he referred to two cases from ths 

1929 }“ !u° l R - 19165 and A L R - 

68 ;. J n the first of these cases it was 

held however that the plaintiff was not holding any 
land at all. The question of whether he was hold- 
log land without the sanction of the Deputy Com- 
missioner did not at all arise. In the second case 
it wa3 held that a sale of the nature now in dispute 
without the sanction of the Deputy Commissioner 
was void ab initio, but that decision cannot now be 
regarded as good law in view of a subsequent deci¬ 
sion of a Full Bench of the same High Court re¬ 
ported in 139 I. C. 17* in which it was held that 
such transfers are not entirely void. The appellate / 
Court on the other hand came to the conclusion 
that the plaintiff in view of his purchase from 
Jamalkhan which bad gone unchallenged by the 
Deputy Commissioner must be considered to be 
holding land within the meaning of the notification. 
He referred in the course of his arguments to the 
commentary at p. 72 of Shadi Lai’s edition of the 
Punjab Alienation of Land Act, in which the 
learned author has remarked that 'holding of land’ 
means something in the nature of holding it as an 
owner or as an occupancy tenant and other forms 
of holding are not covered by the notification. A 
reference is made in the commentary to a judgment 
of the Punjab Chief Court reported in 43 P. R. 
1915° in which it was held that a tenant at will at 
any rate could not be said to hold land within the 
meaning of the notification. A perusal of the judg- 
ment however shows that the remarks on the point 
were by way of obiter as it was actually held in the 
judgment that the plaintiff was not even holding 
land as a tenant at will. In the absence of any 
authority on the point, it appears to me that the 
plaintiff mu9t be considered to be holding the land 
of Jamalkhan within the meaning of the notifica¬ 
tion. The word is to be interpreted in the absence 
of any definition in the Act in its ordinary dictionary 
meaning and when a man is holding land for the 
time being as an owner but subject to the possibility 
of the Deputy Commissioner altering the conditions 
under which he holds it, he must be considered to 
be a holder of land. I therefore agree with the) 
finding of the appellate Court on this point and 
dismiss this petition with costs. 

Petition dismissed. . 


refaeed to attest the mutation. On the main point 
involved under issue 2 he reversed the finding of 
the trial Court and found that the plaintifl °was 
actually a member of an agricultural tribe at the 
time the purchase was effected and he therefore 
decreed the plaintiff’s suit. The defendant has ap¬ 
plied for revision of that decree. 

Issue 1 has again not been mentioned in argu¬ 
ments in this Court and as the decision thereon is 
purely a question of fact the finding thereon cannot 
be revised. The points for decision are, therefore, 
(1) whether the question of jurisdiction could be 
raised at the appellate stage and (2) whether the 
transaction is void as contravening the terms of the 
Land Alienation Act. 

I may note at the outset that learned counsel for 
the petitioner pointed out that one order by the Col¬ 
lector Hazara dated 4-12-1924 and referred to in the 
.judgment of the trial Court was passed by me in 
Imy capacity as Collector. That however does not 
appear to preclude me from hearing this application 
as the order was not passed by me in a capacity of 
a Judge subordinate to this Court and furthermore 
the order which I passed has not been referred to 
at all in the course of the arguments apart from 
this preliminary mention of it : nor was it men- 
tioned in the judgment of the appellate Court and 
the order appears to have no connexion with the 
decision of this application. It has been laid down 
in three judgments of this Court reported in 25 
J. R., A. I. R. 1935 Pesh. 15U and A. I. R. 1936 
Peeh. 57 1 2 that a point of jurisdiction can be raised 
at any stage of the proceedings and it was therefore 
necessary for the District Judge to decide that point 
and it is now necessary for me to decide it also. The 
decision on the point involves the same question as 
is involved in the decision of issue 2. The civil 
[Courts are entitled to decide whether a particular 
person is a member of an agricultural tribe or not 
for it is only in cases where a party to a transaction 
of this nature is not a member of on agricultural 
•tribe that the revenue Courts’ jurisdiction ousts 
that of the civil Courts. The only point for decision 
therefore is whether the plaintiff was or was not a 
member of an agricultural tribe at the time this 
transaction took place. That question turns upon 
the interpretation of 6ub-cl. (1) of Notification No. 
1380-G of 13th July 1904 which reads as follows : 

"In each district mentioned in col. 1 of the sche¬ 
dule hereto annexed all persons either holding land 
or ordinarily residing in such district and belonging 
to one of the tribes mentioned opposite the name of 
such district in col. 2 shall be deemed to be an 
agricultural tribe within that district. 

The tribe of Gbakbar is mentioned in the list of 
the Hazara district. It is not disputed that the 
plaintiff is a Gbakbar. It bas also not been dis¬ 
puted before me tbat the plaintiff is not ordina:rdy 
resident in the Hazara district and this is the 
finding of the two Courts keto w . The only question 
therelore is whether the plaintiff held land in the 
Hazara district at the time of this transaction. In 
December 1936 one Jamalkhan gifted some land to 
the plaintiff in two villages of the Hazara dist 
and as regards one of those villages there is 
entryYn the jamabandi of 1937-38 giving effect to 
the gift in so far as the land in tbat village is con- 
cerned. It is not shown as to whether the sanction 

1. (>35) 22 A I R. 1935 Pesh. 151 : 158 I. C. 971, 

Dost Mahomed v. JairainDamodar. 

2. C36) 23 A. I. R. 1936 Pesh. 67 : 160 I. C. 908, 
Alliance Bank of Simla Ltd. v. Mian Feroz Shah. 


district 
au 


G.N./R.K. __ 

3. (’17) 4 A. I. R. 1917 Lah. 25 : 38 I. C. 15 : 120 
P. R. 1916, Pal Singh v. Tbakar Singh. 

4. (’29) 16 A. I. R. 1929 Lah. 68 : 109 I. C. 633, 
Sada v. Hayat. 

5. (’32) 19 A. I. R. 1932 Lah. 

13 Lah. 713 : 33 P. L. R. 

Bakhsh v. Hakam. . _ 

6. (’15) 2 A. I. R. 1915 Lah. 83 : 27 I. C 29 
P.L.R. 1915 : 43 P. R. 1915, Fateh Singh v. Sant 

Singh. 
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declaration of his ownership of a house situated in e 
Peshawar City and (b) for possession of the middle 
portion of it which was estimated at one-third 
which he alleged had been forcibly taken into their 
possession by defendants 1 and 2. Defendant 1 is 
Mt. Mahbub shown in the pedigree-table. Defen¬ 
dant 2 Haji Mohd. is her husband. Defendant 3 
Gholam Hussain is also shown in the pedigree-table. 

He is now dead and i6 represented by one Abdul 
Aziz. Defendants 4 and 5 are mortgagees of the 
property. 

In his plaint the plaintiff alleged that he had 
bought this property from Ghulam Hassain who 
was the owner in 1939, that he had subsequently 
redeemed the mortgage of Ahmad Bakhsh who was 
in possession, that after the redemption of the 
mortgage be had allowed Ahmad Bakhsh to stay in 
the house for a few days during which period the 
first two defendants hod taken forcible possession / 
of a part of the house. The suit was resisted by 
Mt. Mahbub who was supported in her defence by 
defendant 2 who however did not himself claim any 
interest in the house. It was alleged on behalf of 
Mt. Mahbub that the house was the ancestral pro¬ 
perty of Mohd. Alam her father and that sho was 
the sole owner thereof and had been in possession 
continuously einoe the death of her father. In tho 
course of the evidence produced by the plaintiff he 
attempted to establish that in 1916 Mohd. Alam 
who was the owner of half the house had sold his 
share to Abdul Satar his uncle. Ho est&blishod that 
in 1924 this Abdul Satar had mortgaged the pro¬ 
perty to ooo Mt. Bcgo and that her mortgagee 
rights had eventually devolved on Ahmad Bakhsb. 

He also proved by his evidence that Ad&mkhan 
bad predeceased Abdul Satar. He also proved that g 
Mt. Mabjabin the widow of Abdnl Satar had sold 
to him tho one-fourth share in tho house which sho 
got by inheritance from Abdul Satar. The trial 
Court camo to the conclusion that the house be¬ 
longed wholly to Abdul Satar and he noted that 
this fact was admitted by both parties. He found 
that under Mahomodan law the inheritance of 
Abdul Satar passed as to two-thirds to Mt. Mahbub 
and os to one-third to Ghulam Hussain and that 
Gholam Hussain oould not therefore transfer more 
than one-third to the plaintiff. He therefore granted 
the plaintiff a deoree for possession of one-third of 
the house in suit against the defendant and observed 
that two-third acoordiog to Shariat would go to 
Mt. Mahbub who would bo liable to pay two-third 
of the mortgage money. 

The plaintiff preferred an appeal to the District 
Court and there it was oonoeded before an Addi- * 
tional Judge of that Court that the proposition of 
law wbioh was laid down by the original Court that 
two-third of Abdul Satar's estate went to Mt. Mah¬ 
bub was tncorreot and that in faot apart from the 
widow's aharowhioh had been transferred to Ghulam 
Hussain the whole of the inhorit&nce of Abdul 
8atar would go to Ghulam Hussain. In connexion 
with this finding, the learned Additional Judge 
referred to para. 60 (1) of Mulla's Mahomodan Law 
which shows that Ghulam Hussain would exclude 
Mt. Mahbub from the inheritance of Abdnl Satar. 

It has been conceded before us aUo that the finding 
of the Additional Jndge on thiB point is oorrect. 
Another point was however raised before the Dis¬ 
trict Judge, namely whether tho sale by Mohd. 
Alam to Abdul Satar had been proved. The Addi¬ 
tional Judge found no proof of this faot on the 
record. Ho therefore remanded the case under O.41 
R - a5 -°™ p - *° original Court to oome to 
a finding on this point. The original Court then 
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Almond J. C. and Mohd. Ibrahim J. 

Agha Walayat Shah — Plaintiff 

— Appellant 
v. 

Mt. Mahbub and others — Defendants 

— Respondents. 

Civil Appeal No. 218/68 of 1941, Decided on 14th 
.March 1942. from order of Addl. Judge, Peshawar, 
D/- 14th November 1941. 

(a) Mahomedan law — Inheritance— Sister's 
son excludes brother’s son’s daughter. 

Under the Mahomedan law in the matter of 
inheritance sister's eon excludes brother's son's 
b daughter. [P 83/i] 

(b) Registration Act(1908), S. 60—Registrar's 
endorsement raises presumption that document 
was properly executed and registered—Admis¬ 
sion of execution of document by executant 
held proved by Registrar's endorsement. 

Registration is a solemn act to be performed in 
the presence of a competent offioial appointed to act 
as Registrar whose duty it is to attend the parties 
daring the registration and see that the proper per¬ 
sons are present, are competent to aot and are 
identified to his satisfaction and all these things 
done before him in his official capacity and verified 
by his signature will be presumed to be done duly 
and in order. (P 84d, c] 

Consequently, where the thumb impression of tho 
executant appears on tho Registrar's endorsement 
c and the Registrar apparently satisfied himself by 
enquiries from a witness to execution and registra¬ 
tion who was known to him that the exeoutant was 
the person who had executed the document and ad¬ 
mitted its execution before him tho admission of 
tho execution of the document by the executant 
must be deemed to have been proved by the endorse¬ 
ment of the Sub-Registrar in view qf the provisions 
of Ss. 69 and 60: 33 Cal. 637 (P. C.), Bel. on; (’17) 
4 A. I. R. 1917 Oudh 248; (’28) 15 A. I. R. 1928 
Cal. 154; (’41) 28 A. I. R. 1941 Lah. 400 and (’36) 
23 A. I. R. 1936 Lah. 946, Ref. [P 84/] 

(c) Evidence Act (1872), Ss. 67 and 68 — 
In N. W. F. Province conveyance of property 
needs no attestation—Hence admission oi exe¬ 
cution by executant is proof oi execution. 

, In the N.W.F. Province, a conveyance of property 
3 doe8not requiroto be attested and therefore S. 68 has 
□o application. Hence admission of the execution of 
the dooument by the executant is sufficient to prove 
execution under S. 67. [p 84 /] 

Ram Labhaya — for Appellant. 

A. R. Tandon — for Respondents 1 and 2, 

Respondent 4 in person. 

ALMOND J. C. — The pedigree-table below 
will assist in tho understanding of this case : 

ABDUL RAZAK 

,-r 1 - 


I 


Mt. Bakbat Niasa 
Ghulam Huasaln 


Abdul Gh&far 

I 

Mohd. Alam 
Mt. Mahbub D. 1. 

Walayat Shah, the plaintiff, through his agent also 
named Walayatshah sued five defendants (a) for a 
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recorded the statement of plaintiff's agent and of 
one Abdul Rahman a registration clerk in the office 
of the Sub-Registrar, Peshawar. The latter is the 
son of one K. B. Moulvi Ghulam Hassan who was 
the Sub-Registrar who registered the sale by Mohd. 
Alam to Abdul Satar. This witness identified the 
signature of his father on the Registrar's endorse¬ 
ment and gave evidence that his father was too ill 
to attend the Court. The original Court then issued 
a commission for the examination of K. B. Moulvi 
Ghulam Hassan, but the Commissioner reported 
that he was too ill to give a statement. The trial 
Court therefore found that the execution of this 
sale deed had not been proved, for no other evidence 
was available except the endorsement of the Sub- 
Registrar, Both the scribe of the deed and the 
marginal witnesses were proved to be dead. The 
District Judge concurred in this finding of the 
6 trial Court and accordingly dismissed the plaintiff's 
appeal. The plaintiff has presented a further appeal 
to this Court and the only question for our con¬ 
sideration is whether the sale by Mohd. Alam to 
Abdul Satar has been proved. If it is proved, it is 
admitted that the plaintiff's suit must succeed in 
toto. 

The learned Additional Judge referred to several 
cases which were cited before him and distinguished 
them all from the facts of the present case. The 
first of them was 38 I. C. 605 1 in which case the 
Registrar himself was able to identify the executant 
of the document. In the present case the Sub- 
Registrar personally knew Nur Mohd. one of the 
witnesses to the execution and to the registration 
and that Nur Mohd. identified the executant Mohd. 
Alam before him. The learned Additional Judge 
found that this fact distinguished the two cases. 
c He also pointed out that in the reported case the 
signature of the attesting witnesses had also been 
proved by evidence. He referred also to 105 I. C. 
422 a in which the position was the same. A. I. R. 
1941 Lah. 400 3 was also cited before him and the 
learned Additional Judge distinguished that case on 
the ground that the question of the admissibility 
of secondary evidence in the lower Court was not 
gone into on appeal. He adverted to the fact that 
this last cited judgment referred back to another 
ruling, A.I.R. 1936 Lah. 946,* but found that in 
that case also there was evidence in addition to the 
Registrar's. Now A. I. R. 1936 Lah. 946* referred 
to a judgment of the Privy Council reported in 33 
Cal. 537 6 in which after referring to other evidence 
proving execution of the document their Lordships 
proceeded to deal with the registration of the docu- 
d ment and made the following remarks : 

“This evidence would be quite sufficient in their 
Lordships' opinion to answer the observation of the 
Subordinate Judge but they desire to put the case 
la higher ground. Registration is a solemn act tc* be 
(performed in the pres ence of a competent official 

1. ('17) 4 A.I.R. 1917 Oudh 248 : 38 I. C. 605 :20 
O. C. 18, Ajudhia Prasad v. Jagannath Bakhsh 

15 A. I. R. 1928 Cal. 154 : 105 I. C. 422 : 
47 C. L. J. 118, Radha Mohun Dutt v.-Nripendra 

28 A I. R. 1941 Lah. 400 : 197 I. C. 581, 
Harnam Singh v. District Official Reiver. . 

« » a Jr Wm 1 'LL 


A. I. R. 

“ pp °*? t ? d 40 “ Ee « i3t ™ "bose duty It is tq 

r , th6 parties dar,n 8 tfa e registration and see £ 

o h ae h n nH Pr0Per , P, ?r/ re presen ‘- 6re competent 
a lden ‘\ fied 10 bis satisfaction and all! 

and”v.HfiArf l°v k 6 .' 016 him in bis official capacity 
f V h,S s ! gnatQre be presumed to be 
done duly and in order. * 

Section 60, Registration Act, provides that the 
certificate of Registrar shall be admissible for the 
purpose of proving that tbe facts mentioned in the 
endorsements referred to in S. 59 have occurred as 
therein mentioned. One of the endorsements which 
is required to be made by S. 59 is the signature and 
addition of every person admitting the execution of 
the document. In this case the thumb impression 
of Mobd. Alam appears on the Registrar's endorse¬ 
ment and the Registrar apparently satisfied himself 
by inquiries from Nur Mohd. that Mohd. Alam was 
the person who had executed the document and #• 
admitted its execution before him. In view of the 
provisions of these two sections of the Registration 
Act and the remarks of their Lordships of the Privy 
Council in the case referred to it must be held that 
the admission of the execution of the document by 
Mohd. Alam is proved by tbe endorsement of the 
Sub-Registrar. One way of proving the execution of 
a document under S. 67, Evidence Act, is by the 
admission of the person himself who made it. This 
is not disputed by learned counsel for the respon-j 
dent9 and the execution of the document is there-! 
fore proved. We may observe that S. 68, Evidence 
Act, has no application to the facts of this case as a 
conveyance of property is in this province not re¬ 
quired to be attested. We, therefore, holding that 
the execution of the sale deed in question has been 
duly proved, accept this appeal and grant the plain- 
tiff a declaration that he is the owner of the house J 
in dispute and a decree for possession of the middle 
portion thereof which is in the possession of defen¬ 
dants 1 and 2. The plaintiff will recover his oost3 
throughout from tbe first two defendants. Other 
defendants to bear their own costs. 

G.N./R.K. Appeal accepted. 


17 Lah. 686 : 39 P. L. R. 83, Brij Raj 
Alliance Bank, Simla Ltd. 
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5. (’06) 33 Cal. 637 : 33 L A. 60 • ® Troi 
10 C. W. N. 622 (P. O.), Gaugamoyi Debi v. Troi- 

luckbya Nath. 
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Almond J. C. and Mir Ahmad J. 

Muzaffar s/o Motabar, through Satbar 
Special Attorney — Petitioner 

V. 

Emperor. 

Criminal Revn. No. 129 of 1942. Decided on 16th 
June 1942, for revision of order of Diet. Magistrate, 
Peshawar, D/- 2nd April 1942. 

Criminal P. C. (1898), S. 110 — Case under 
S. 110—Sub-Inspector is competent witness — 
But he must prove his allegations by placing 
facts before Court—It is very dangerous tobase 
order under S. 110 on bare ipse dixit of Sub- 
Inspector — Mode oi proof by Sub-Inspector 
indicated. 

There is no sanction in law for basing an order 
under S. 110 on the opinion of the Police bub- 
Inspector. No doubt the Sub-Inspector is a.compe¬ 
tent witness but he must place facts before the 
Court to prove that his allegations against tbe 
accused are correct. It would be very dangerous to 
base an order under 8.110 on the bare .p* of 
the Sub-Inspector. (Mode of proof by Sub-Jaspee^r 
indicated): (’35)22 A.I.R. 1935Pesh. 



194 a Haji Nathu 

Cr. P. C. — 

a (’41) Chitaley, S. 117 N. 7 Pts. 10, 23. 24. 

(’41) Mitra, Page 234 N. 271: "Police e7idence." 

Qaii Sabahuddin — for Petitioner. 

Malilc Khuda Bakhsh, Advocate General — 

for the Crown. 

MIR AHMAD J_Mian Muzaflar was gent op 

by the police under S. 110, Criminal P. C. The Sub- 
Inspector appeared as a witness. He stated that the 
accused harbours and supports outlaws and that 
those outlaws are of desperate character. The 
accused produced two defence witnesses. They gave 
him good character. One of them admitted that the 
accused had been fined in 6ome cases. The other 
knew that the accused had beeD convicted, but did 
not know under what section of the law. He re¬ 
membered that the accused had been sentenced to 
five years' rigorous imprisonment in a case, but bad 
® been acquitted on appeal. The Additional District 
Magistrate, Nowshera, ordered the acoosedlo execute 
a bond in Re. 4000 with four sureties to be of good 
behaviour for a period of one year, or in defaaTt to 
suffer rigorous imprisonment for the same period. An 
appeal to the District Magistrate, Peshawar, against 
this order failed. Mi&D Muzaflar has come op on 
revision to this Court. The principles to be kept in 
view in cases of this nature have been enunciated by 
one of us in Chamber in A.LB. 1935 Pcsh. 158. 1 The 
following paragraph in that judgment is in point: 

“There is no sanction in law for basing an order 
under 9. 110, Criminal P. C., on the opinion of the 
Sub-Inspector. The Sub-Inspector may depose to 
faots which are relevant and thereby prove that a 
particular individual has done acts which show that 
he ie a dangerous character. It is the unanimous 
c opinion of tho High Courts in India that the mere 
suspicion of the Sub-Inspector is no legal evidence. 
I am not prepared therefore to attach any weight 
to tho view of tho Sub-Inspector that the accused 
are murderers and bad characters when that view 
is not based on solid facts.” 

Wo endorse the view expressed in the passage 
quoted above. We do not say that the Sub-Inspector 
is not & competent witness. He certainly is. But the 
Sub-Inspector must place facts before the Court to 
prove that his allegations against the accused are 
correct. He may produce the record of the accused 
prepared by the police. He may show that he had 
been suspected in connexion with criminal cases. 
He may further inform theCourt os to the occasions 
on which his house was searched or some other such 
stops were taken in connexion with the charges 
d brought against him. May be that several Sub- 
Inspoctors give evidence ol this nature, where the 
record was preparod by more than one of them 
during tboir time. Oral evidence may also be led 
that accused is known as a bad character. All this 
will bo evidence of repute. Then established facts 
may also be proved by the 8ub-Inspector. For 
instanco, judicial records may be produoed to show 
that the accused had been previously convicted or 
bound down. The material referred to above will 
provide means for the Court to find out whether the 
Sub-Inspector is telling the truth or not. The Court 
will weigh tho evidence and decide in each case 
whether it is sufficient to bind down the aooused or 
not. On the other band, it would be very dangerous 
to base an order on the bare ipse dixit of the Sub- 
Inspector. He may have any motive for expressing 
t he opinion ag ainst the accused. The Court has no 

22 A.I.B. 1985 Peah, 158 ; 159 I, 0. 97, 
Torgul v. Emperor. 
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means to check it, and a miscarriage of justice is e . 
likely to result. Now, in this case, we find that there 
is only the opinion of the Sub-Inspector that the 
accused is an aesociateof desperate characters. There 
is no oral or documentary evidence to support him. 

In fact some other police witnesses were put down 
in the challan for examination besides the Sub- 
Inspector. The witnesses were to prove certain 
matters relating to the past conduct of the accused. 

For reasons best known to the prosecution they 
were Dot produced. Again, we have other petitions 
for revision in cases from Nowshera in which the 
same Sub-lDspector has appeared and the accused 
have been similarly bound down by the same Magis¬ 
trate. On comparing the records we find that the 
statements of the Sub-Inspector are couched in 
exactly the same words. Moreover, all the state¬ 
ments of the Sub-Inspector including the one in 
this case are carbon copies. This shows that the / 
statements of theSub-Inspector were prepared whole¬ 
sale and the Magistrate did not examine him in 
connexion with each accused separately. It takes 
away the value from the mere word of the Sub- 
Inspector all the more. Applying the principles laid 
down above, we do not find that a case has been 
made out for taking a security from tho accused. 
We accept the petition and set aside the order of the 
two Court9 below. The bond, if executed, is hereby 
discharged. 

G.N./R.K. Petition accepted. 
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Almond J. C. and Mohd. Ibrahim J. 

Haji Nathu slo Jumma Khan — 

Defendant — Appellant 

v. 

Mt. Nikki Devi d/o Pardhan Mai and 
another , Plaintiffs and another , 
Defendant — Respondents . 

Second Appeal No. 145/93 of 1941, Decided on 
10th March 1942, from judgment and decree of 
Addl. Judge, Peshawar, D/- 28th May 1941. 

(a) Civil P. C. (1908), O. 34, R. 6 — Personal 
decree should not be passed until mortgaged 
property is exhausted —But if so passed decree 
is not invalid. 

Normally, a personal decree should not be passed 
at all uutil the mortgaged property has been ex- h 
hausted, but if suoh decree is passed it is not invalid. 

c. p. c.— tP 86cl 

(*40) Chitaley, O. 84, R. 6, N. 8, Pta. 4 and 12 
and N. 10, Pts. 1 and 8. 

• (’41) Mulla, Page 1085, Pt. (o). 

(b) Limitation Act (1908), Art. 63 — No in¬ 
dependent contract to pay interest— Interest Is 
accessory to principal and cannot be recovered 
when principal is irrecoverable—-This principle 
does not apply when interest is payable under 
special contract at specliled rate—Claim to rent 
of mortgaged property by mortgagee held in¬ 
dependent contract — Rent held could be re¬ 
covered even il treated as interest. 

Where there is no independent oontraot to pay 
interest, the interest is a mere accessory to the prin¬ 
cipal and if the principal is irrecoverable, so ie the 
interest thereon, But this principle does not apply. 
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if there wag a special contract to pay interest at a 
specified rate. [P 86 g,h] 

The mortgagee was given possession from the 
date of the mortgage and the mortgagor agreed to 
redeem the property after two years by payment of 
the mortgaged sum. Until redemption he was to 
remain in possession and to pay Rs. 10 per month 
as rent. If he failed to pay rent for three months, 
then he agreed to pay the remainder of the rent on 
demand and to pay at an enhanced rate for the 
future. It was specifically stated that the rent 
would also be a charge on the mortgaged property. 
For the payment of the mortgage money and the 
rent, the mortgaged property, the person and other 
property of the principal were made liable and the 
surety then agreed that if the mortgagor did not 
pay the mortgaged money and rent according to the 
terms of the deed, then he (the surety) would from 
his pocket pay the mortgage money and the rent 
on demand and for this payment he made his per¬ 
son and his property of every kind liable : 

Held that in the circumstances there was an in¬ 
dependent contract to pay rent and that even if the 
rent be regarded as interest it was recoverable as 
beiDg due under a special contract even if the prin¬ 
cipal was irrecoverable. [P 876] 

Limitation Act — 

( # 42) Chitaley, Art. 63. N. 1, Pts. 5 and 7. 

(•38) Rustomji, Page 764, Pt. 1. 

Saaduddin Khan far Q. Moliatadulla — 

for Appellant. 

S, Kartar Singh and L. Bihari Lai — 

for Respondent 2. 

ALMOND J. C. — The plaintiffs in this case 
were Mt. Nikki Devi and Siri Ram the minor son 
of her sister and of Hari Ram. The defendants were 
Ghulam Sarwar and Haji Natbu. On 30th January 
1927 Ghulam Sarwar mortgaged a house for Rs. 800 
to Mt. Nikki Devi. The mortgage was for a period 
of two years. It was agreed that the mortgagor would 
remain in possession for that period on payment 
of Rs. 10 per month as rent. It was further agreed 
that the rent should be a charge on the mortgaged 
property. Haji Nathu, defendant 2, was a surety on 
behalf of the mortgagor. The P 1 ^ 1311 ^. al, ® g f^ l r h ^ 
the real mortgagee was Hari Ram the father of 
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Haii Natbu wasMine-barred. He granted a decree 
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the real mortgagee the decrw . tha auit ^ 
favour and it was lurth h jd of rent by 
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is hereby accepted to the extent^that the of 

■the Court below being amended, it shall siana m 


the name "ffg** 

lhaTh a e ma D y° r^ve h r from “the property and person 


of Haji Nathu, the 


A. I. B. 


ii , ; surety, so much of Ra 70ft 

allowed as rent (to be regarded as interest) as may 

itself!” 7 Sal0 ° f mor *8 a 6 ed property 

The surety Haji Nathu has presented a further 
appea! against that decree. Although other points 
are raised in the grounds of appeal two only have 
been argued : ( 1 ) that the decree allows the surety 
to be proceeded against before the mortgaged pro. 
perty is exhausted which is legally inoorrect, and 
\*) that the suit against the surety is barred by time 
in view of the fact that the suit against him for 
the recovery of principal is barred. The first of 
these two points was not seriously pressed after the 
learned counsel was referred to the terms of the 
decree. It is true that normally a personal decree 
should not be passed at all until the mortgaged 
property has been exhausted, but it such a decree is 
passed it is not invalid, and in the present case the 
Additional Judge has made it clear that the mort¬ 
gaged property is to be proceeded against before the 
person of the surety. As regards the other point it 
has been argued by learned counsel for the appel¬ 
lant that once a suit for recovery of principal is 
barred, then a suit for the recovery of interest is 
also barred. He has referred to a case reported in 
A. I. R. 1914 All. 444 1 but that case is distinguish¬ 
able as the personal remedy both for principal and 
interest was barred and the only question was 
whether the deoree-holder could in the circum¬ 
stances recover his oosts, and it was held that he 
could not reoover his costs personally from the 
judgment-debtor. Learned oounsel has also referred 
to a case which was relied upon by the lower appel¬ 
late Court namely A. I. R. 1930 Lah. 737. 1 He 
points to the fact that that case merely followed a 
Bench judgment of the same Court reported in 
A.I. R. 1928 Lah. 653* and that in the latter case 
the remarks were merely by way of obiter. He con¬ 
tends that the correct position is given in a later 
ruling of the same High Court reported in A. I. R. 
1936 Lah. 616* which is an authority for the pro¬ 
position that where interest is merely an accessory 
to the principal and the remedy against the princi¬ 
pal is barred, then the remedy against the interest 
is also barred. 

Learned oounsel for the respondents had referred 
ns to a judgment of their Lordships of the Privy 
Council reported in A. I. R. 1929 P. C. 240® which 
lays down the circumstances governing the decision 
of the question. It was stated in that ruling that 
where there was no independent contract to pay 
interest, the interest is a mere accessory to the prin- 
cipal and if the principal is irrecoverable, so is the 
interest thereon. On the other hand, if there was a 
special contract to pay interest at a specified rate, 
then this principle that where interest is a mere 
accessory to the principal and the claim to the 
latter is barred by statute, the interest thereon 
cannot be recovered, does not apply. We have to 
apply the principle there laid down to the facta of 
the present case. The terms of the mortgage were 
os follows: The mortgagee was given possessionfrom 

!• (*l4) 1 A T n 1011 All. 444 : 24 I. C. 63 : 12 


/ 


A. L. J. 645, Jagannath v. ML Junian. 

(’30) 17 A. I. R. 1930 Lah. 737 : 126 I. O. 4<M, 


2 . 

Munshi Ram v. Puran Chand. 

3. (’28) 15 A. I. R. 1928 Lab. 653 : 
Ralift Ram v. Hira Lai 

4. (’35) 22 A. I. R. 1935 Lah. 616 


111 I. 0. 808, 
158 I. C. 844, 


; A mfi6 8 A. V i D R. iP 1929 8 P: O. 240 : 119I. C. 623 
(p! C.), Cheang Thye Phin v. Lam Kin Sing. 
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the date of the mortgage and the mortgagor agreed 
° to redeem the property after two years by payment of 
the mortgage sum. Until redemption he was to re¬ 
main in possession and to pay Rs. 10 per month 
aa rent. If he failed to pay rent for three months, 
then he agreed to pay the remainder of the rent on 
demand and to pay at an enhanced rate for the 
future. It was specifically stated that the rent would 
also be a charge on the mortgaged property. For 
the payment of the mortgage money and the rent 
the mortgaged property, the person and other pro¬ 
perty of the principal were made liable and the 
surety then agreed that if the mortgagor did not 
pay the mortgage money and the rent according to 
the terms of the deed, then he (the surety) wonld 
from his pocket pay the mortgage money and the 
rent on demand and for this payment he made bis 
person and his property of every kind liable. 

^ It appears to us in these circumstances that there 
was an independent contract to pay rent and that 
even if the rent be regarded as interest, it comes 
within the second proposition laid down by their 
Lordships of the Privy Council. We therefore agree 
with the finding of the lower Court and dismiss 
this appeal with costs. 

G.N./R.K. Appeal dismissed. 
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Mir Ahmad J. 

Dost Mohammad son of Mira Khan 
Pathan — Judgment.debtor — 

Petitioner 

c v. 

Firm Mangal Sain Eari Singh — 
Decree-holder — Lessee—Respondents . 

Civil Bovn. Petn. No. 37S of 1941, Decided on 
16th January 1942, for revision of order of Senior 
Sub-Judge, Hazara, D/- 11th September 1941. 

Limitation Act (1908), Arts. 181, 180 and 182 

— Execution proceeding by decree-holder —. 
Court ordering judgment-debtor’s land to be 
leased to decree-holder for 15 years in full 
satisfaction of decree — On default execution 
filed on 30-9-1935 — Mutation of lease entered 
and attested on 29-12-1937—Neither judgment- 
debtor nor any one representing Court present 

— On 30-5-1939 lease certiilcate drawn up and 
d signed by Judge—Application by decree-holder 

on 11-11-1940 lor possession of leased land— 
Arts. 180 and 182 held inapplicable — Art. 181 
applied — Time began to run from 30-5-1939 
and not 29-12-1937. 

During the execution taken out by the decree- 
holder tho Court ordered on 2-8-1935 that the land 
of the judgment-dobtor should be leased to the de¬ 
cree holder for 16 years and that the lease shall 
completely wipe out the decretal debt. The execu¬ 
tion was filed in default on 80-9-1985. Tho deoree- 
holder moved the revenue authorities to enter a 
mutation of lease. Mutation was entered and attes¬ 
ted on 29 12-1937. The judgment-debtor was not 
present, nor any one representing the Court. On 
80 6 1939 a lease certificate was drawn op and 
signed by the Judge. The document was attached to 
the file. On 11-11-1940 the decree-holder preeented 
another application to the execution Judge asking 
that he should be put in possession of tho land 
leased to him : 


Held that Art. 180 had no application whatao- c 
ever as it applied to auction purchasers An order 
for preparing the lease certificate having been given 
and the execution having been filed in fall satisfac¬ 
tion on 20-4-1939 there was no decree to execute any 
more and therefore Art. 182 also was inapplicable. 
The application being one for which there was no 
provision in the Limitation Act, Art. 181 applied. 
The decree-holder became entitled to ask for posses¬ 
sion only when the lease certificate was prepared 
and signed by the Judge. The period of limitation 
therefore began to run under Art. 181 on 30-5-1939. 
The attestation of mutation did not oonfer any 
title. The Court was leasing the property to the 
decree-holder and the Court was not a pirty to the 
mutation proceedings and hence right to apply could 
not be said to have accrued when the mutation was 
attested on 29-12 1937. [P 88a,6] 

Limitation Act — ^ 

(’42) Chitaley, Art. 181, N. 2, Pt. 7. 

(*38) Rustomji, Page 1630, Pt. 9. 

Malik Khuda Bakhsh — for Petitioner. 

Sardar Baja Singh — for Respondents. 


ORDER.—A decree was passed in favonr of firm 
Mangal Sain Harnam Singh against Dost Moham¬ 
mad on 13-6-1931. During the execution taken out 
by the decree-holder the execution Judge ordered 
on 2-8-1935 that the land of the -judgment-debtor 
should be leased to the decree-holder for 15 years 
and that the lease shall completely wipe out the 
decretal-debt. The execution was filed in default 
on 30-9-1935. The decroo-holder moved the revenue 
authorities to enter a mutation of lease. Mutation 
No. 2799 was entered and attested on 29-12-1937. 
The judgment-debtor was not present and no one 
representing tho Court is noted to have appeared. 
On 2-8-1938 the decree-holder asked the Court to 
get him the possession of the land which the Court 
had ordered to be leased to him. Service was effec¬ 
ted on the judgment debtor but he did not appear. 
Counsel allowed it to bo filed on 6 10-1938 Another 
application was presented on 24-2-1939 by the 
decree-holder. He again asked for possession to be 
given to him. On 20 4 1939 tho Court directed that 
a lease certificate should be propared in favour of 
the decree-holder and ordered that tho execution 
should be filed in full satisfaction. On 30-5-1939 a 
lease certificate was drawn up and signed by tho 
Judge. The document was attached to the file. On 
11-11-1940 the decree-holder presented another 
application to the execution Judge. He asked that 
he should be put in possession of tho land leased to 
him. The original Judge dismissed it directing the 
decree-holder to bring a civil suit. An appeal was 
preferred against that order and the Senior Sub- 
Judge set aside the order on 4-3-1941. He remanded 
the case to be retried on tho execution eide. For 
the first time the judgment-debtor put up the 
plea of limitation in his objection petition dated 
14-8-1941 which he presented after romand. 


The execution Judgo was of opinion that Art:i8C 
Limitation Act, applied. This is tho article whiol 
prescribes limitation for an application by the auc 
tion purohaser to obtain possession of the propert 
bought by him. He thought that the deoreo holde 
had threo years from the date of the order of th 
Court sanctioning the lease (2-8-1936). As the ac 
plication before him had been brought more tha 
three years after that date he dismissed U Ai 
appeal was preferred by the deoree-holder to th 

j T A bB a £ pdUte jQd & differ* 
from the original Judge. He was of opinion the 
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Art. 182, Limitation Act, applied. Article 182 is the 
article which prescribes the period of limitation for 
executing a decree. He was of the view that the 
previous applications acted as steps-in-aid and that 
the present application was therefore within time. 

He consequently accepted the appeal and directed 

.1.1 .1 ____ I 1 1 -n. . . 
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that the application should proceed. The judgment- 
debtor has come up on revision to this Court. In 
my opinion both the Courts below have taken a 
wrong view of the law of limitation. Article 180, 
Limitation Act, has no application whatsoever. It 
applies to auction purchasers and the time begins to 
run from the date when the sale becomes absolute. 
Again an order for preparing the lease certificate 
having keen given and the execution having been 
filed in full satisfaction on 20-4-1939 there was no 
decree to execute any more. Article 182, Limitation 
Act, was also therefore inapplicable. In fact this 
is an application for which there is no provision 
in the Limitation Act and Art. 181 which deals 
with such applications applies. The starting point 
of limitation under this article i3 "when the right 
to apply accrues." Counsel for the petitioner urges 
that the right to apply accrued when the mutation 
was attested on 29-12-1937. I do not agree with 
him. The attestation of the mutation did not con¬ 
fer any title. The Court was leasing the property to 
the decree-holder and the Court was not a party to 
the mutation proceedings. It is therefore useless for 
our purpose. For the first time the Court duly 
transferred the property to the decree-holder when 
the Judge drew up the certificite of lease. It was on 
30-5-1939. The decree-holder became entitled to 
ask for possession only when the lease certificate 
was prepared and signed by the Judge. The period 
of limitation therefore began to run on 30-5-1939 
and the decree-holder bad three years within which 
bo bad to apply. The present application is within 
time from that date. As a result I maintain the 
order of the lower appellate Court on a ground dif¬ 
ferent from that taken up by him. The petition is 
dismissed. As the petitioner had to come up to this 
Court because the Courts below had applied wrong 
Articles of the Limitation Act, I direct that the 
parties shall bear their own costs in this Court. 

G N /R K- Petition dismissed. 
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Almond J. C. 

Set k Chela Ben - Occree-koldjr--^ 


V. 


Messrs. Gopi Chand Si«,h Jinan Gass 
and. ethers - ^ 

i No 222/69 of 1941, Decided 

April iVr/romorde/in execution. D/-9tb 

September 1941. ... 

(a) Transfer of Property Act (1882) - Appli- 
n W. F. Province. 

laid down in that Act are applicable. I V 

T P- Act ■ 

(’40) Mulla, Page 7 Pt. (k). 

(•34) Mitra, Page 5 N. 8. 

v£X£$S£ ‘decVecS^s^onSefive^to 
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c.) A. L B. 

pre-emptor _ Vendee is not entitled to recover 
any sum for crops standing on land. 

J.Y h n ere *? . eieco ‘ ion » pre-emption decree, pos- 
sess.on is delivered to the pre-emptor from vendees 
and on such date crops are still standing on the land, 
the crops pass with the land and the vendees are 
not entitled to recover any sum from the pre-emptor 
decree-holder : (’23) 10 A.I.R. 1923 Nag 327; (-27) 

1l9 A ' r 'Pi\ 9 n 7 ™!!‘ D°'V ( ’ 25) 12 A LB - 1925 Oudh 
132 and 3 All. 502, Ref. [p 88<7,/il 

T. P. Act — 

('40) Mulla, Page 80 Pt. (b). 

(’34) Mitra, Page 69 N. 78. 

L. Waz\r Chand — tor Appellant. 

L. Ram Lubhaya — tor Respondent 1. 

JUDGMENT. — On the basis of an award of 
arbitrators Seth Chela Ram obtained a decree for 
possession of a piece of land by pre-emption against 
Gopichand Singh Jiwan Das. It was agreed between 
the parties before the arbitrators that the question 
of whether anything should be paid for a standing 
crop of sugarcane should be decided by the execut¬ 
ing Court. When possession was delivered under the 
decree this crop was still standing on the land. The 
vendees Gopichand Singh Jiwan Das have now 
applied to the executing Court to be paid a sum of 
money on account of this standing crop and the 
executing Court has directed that they should be 
paid Rs. 407-13-0 which they can obtain by a sepa¬ 
rate application. Against that order, the decree- 
holder has appealed askiog for the order to be set 
aside and there are cross objections from the vendees 
asking for more compensation. 

The primary question in this case is whether the 
vendees were entitled to be paid anything on account 
of the crop or not. In this connection I have been 
referred by learned counsel for the appellant to a 
case reported in 76 I. C. 193» in which it was held 
that when possession of land is delivered under a 
pre-emption decree the crops pass along with the 
laud as a legal incident. Reference was made in 
that judgment to the provisions of b. 8, r. 1. Act. 

I have also been referred to other a^es namely 
A I.R. 1927 AH. 202,2 A.I.R. 1925 Oudh 132* and 
o in 502* but none of them bears directly on the 
point'in issue. Although the Transfer of Property 
Act is not in force in this Province, it has been long 
the established practice to apply the equitable pro¬ 
visions laid down in that Act, and it appears to me 
that this is a case in which those principles should 
be applied. I therefore hold that the crops passed 
with the land and that the vendees are not entitled 
to recover any sum from the pre-emptor decree- 
holder. I accept this appeal and set aside the order 
of the Court below. The cross-object ions automa - 
call? fail and are dismissed. The appellant wil 
have his costs from respondent 1 both on .f h0 ^P p€a 
and on the oross-objections. There will be on 
pleader fee of Rs. 16 for both the appeal and the 
cross-objections. 

K.S./R.K. _ 

1. (’23) 10 A. I. R. 1923 Nag. 327 

WuTu *1.*» 

Mohammad Mustafa Husain Kban v. 

3. (’25) 12 A. I. R. 1925 Oudh 132 : 78 I. U. w. 

Collector Singh v. Madari Lai. t 

4. (’86) 8 All. 502 : 18S6 A. W. N. 149. Deo uo 

v. Ram Autar. 


Appeal a llowed . 

76 L C. 193, 
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Mir Ahmad and Soofi JJ. 

Abdul Akbar Khan — Defendant — 
Appellant 

v. 

Saad Minullah, Plaintiff and others , 
Defendants — Respondents . 

Civil Appeal No. 162/62 of 1939, Decided on 8th 
November 1940, from judgment and decree of Addl. 
Judge, Peshawar, D/- 1st September 1939. 

(a) Pre-emption—Mortgage and sale of same 
property — Whether mortgage or sale was lor 
benefit of person other than ostensible mort-: 
gagee or vendee is question of fact — Onus to 
prove that mortgage was for vendee’s benefit 
Is on pre-emptor when prima facie mortgage 
and sale appear to be in favour of diflerent 
persons—Mortgage of land to A for ten years— 
Sale to B after two months — Fact that pro¬ 
perty of A and B is joint does not show that A 
and B bought land jointly — Facts that wit¬ 
nesses were same in both transactions or only 
two months had elapsed between them or that 
no person would wait for ten years held not 
conclusive for inferring that mortgage was 
benami. 

It is a question of fact whether in a particular 
caso the mortgage or sale of the same property was 
for the benefit of a poreon other than the ostensible 
mortgagee or vendee. (P 90a] 

The onus of proving that the mortgage was for 
the benefit of the vendees is on the pre-emptor 
when prima facie it is established that the mort¬ 
gage was in favour of the ostensible mortgagee and 
the sale was in favour of the ostensible vendees. 

[P90a] 

On 16th February 1937, the mortgagor mort¬ 
gaged his land for Rs. 600 to A for ten years. On 
28th April 1937, ho sold that land to B a brother 
of A and E their cousin jointly for Re. 1300, out of 
whioh Ra. 600 were to be paid to A after ten years, 
the period of tho mortgage; Rs. 183 to the vendor's 
creditor; Rs. 87 as earnest money and Rs. 580 be¬ 
fore Sub-Registrar. In the suit by the pre-emptor 
the trial Judge found that there was no proof that 
the mortgage and the sale were in favour of the 
same persons, that tho sum of Rs. 1300 was the 
purchase money and granted a deoree to the plain¬ 
tiff for possession of the equity of redemption on 
payment of Rs. 800, directing that the sum of 
Ra. 600 should be paid to the mortgagee after the 
period of ten years had expired: 

Held that the decree passed by the trial Court 
was correct. The fact that the property of the 
mortgagee and the vendees, who were related to 
eaoh other, was joint, did not necessarily lead %o 
the conclusion that the land had also been jointly 
bought by them. There was nothing curious in the 
witnesses beiDg the same in two transactions relat¬ 
ing to land in a small village. The interval of two 
months and twelve days between the transactions 
also did not indicate anything and the argument 
that no ono would advance Rs. 800 and wait for ten 
years to get possession of the land purohaaed by him 
was of no avail. [p QQbt 0 j 

All the aforesaid facts coaid not be considered to 
bo conclusive for inferring that the transaction of 
mortgage was benami: Civil Appeal No. 61 of 1917. 
Dieting, [p qq c j 

(b) Precedent—Conclusion to be arrived at on 
facta—No ruling can be of help. 

1942 W/12 
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No ruling can assist a Judge in arriving at con- < 
elusions on facts of the particular case before him. 

[P 90a] 

C. P. C. — 

(‘40) Chitatey, Preamble N. 15 Pt.lL 

Nanak Chand — for Appellant. 

Lai Chand — for Plaintiff Respondent. 

Amin Khan , respondtnt in person. 

MIR AHMAD J. — Shamsu Minallah owned 
31k. 12 m. of land in village Hawara (Tehsil Char- 
sadda). On 16th February 1937 he mortgaged this 
land for Rs. 500 to Abdul Akbar. Tbo period of 
mortgage was 10 years. On 28th April 1937 bo sold 
this land to Yaqub, a brother of Abdul Akbar and 
Amin Khan their cousin jointly for Rs. 1300. The 
sale money was paid as follows: 

To be paid to Abdul Akbar after 

the period of mortgage Rs. 500 

To be paid to Ehanzada creditor 
of the vendor Rs. 183 

Earnest money Rs. 37 

Paid before the Sub-Registrar Rs. 580. 

On 23rd April 1938, Saadu Minallah brought a 
suit for pre emption of this land. He alleged that 
the mortgage and the sale were for the benefit of 
tbe same persons, perhaps meaning the vendees. He 
offered to pay Rs. 880 for the property. Tho trial 
Judge held that there was no proof in support of 
the allegation that tho mortgage and tho sale wore 
in favour of the same porsons. He also found the 
sum of Rs. 1300 to be tho purchase money. He 
therefore granted a deoree to the plaintiff for pos¬ 
session of tho equity of redemption on payment of 
Re. 800. He direoted that the sum of Rs. 500 
should be paid to tho mortgagee after tho period of 
ten yearn bad expired. The pre-emptor appealed to 
tho District Court at Peshawar. The learned Addi¬ 
tional Judge agreed with the trial Judge so far as 
the price was concerned. He held that tho mortgage 
and the sale were made for the benefit of all the 
three persons Abdul Akbar, Yaqub Khan and Amin 
Khan. He followed an unpublished ruling of a 
single Judge of this Court (Appeal No. 61 of 1917) 
in coming to this conclusion. He therefore acoepted 
the appeal and directed that the plaintiff should 
get possession of the land at once on payment of 
Rs. 1300. The mortgagee has come up on appeal 
to this Court. He baa asked that the mortgage 
should be kept separate from the sale. The pro- 
emptor has also preferred a cross appeal in whioh 
he has asked that the price should be roduoed to 
Rs. 1080 which passed before tbe Sub-Rogistrar. 
This judgment will oover both cases. The appellate 
Judge has made the following observations on the 
point of the mortgage and the sale having been 
made for the benefit of the mortgagee and the ven¬ 
dees jointly: 

“Copy of the judgment of the Hon'ble the Judi¬ 
cial Commissioner’s Court of 1917 Civil Appeal No. 
51 of 1917 has been produced and placed on the file 
to show that in a similar oase Sir William Barton 
held that there was a merger. Following tho prin. 
oiple laid therein I must hold that the mortgage 
and the sale have merged as Yaqub and Abdul Akbar 
and others are in joint possession of tbe portion of 
their property aocording to Patwari. 

Prima faoie, therefore, in the present case they 
are also joint. I therefore accept the appeal to this 
extent that the plaintiff will be entitled to the 
decree for pre-emption of tho land in suit on nav- 
ment of Ra. 1800." w 

Tu^nf nok think that tho judgment of Sir 
William Barton is of any help to ua 4* deoiding this 
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case. Every case has got its own peculiar features 
and it is a question of fact whether in a particular 
case the mortgage or sale was for the benefit of a 
person other than the ostensible mortgagee or 
vendee. No rulings can assist a Judge in arriving 
at conclusions on the facts of the case before him. 
The onus of proving that the mortgage was for the 
benefit of the vendees was on the pre-emptor, for the 
two registered documents prima facie established 
that the mortgage was in favour of Abdul Akbar 
and the sale was in favour of two other persons 
,Vakub Khan and Amin Khan. Counsel for the 
pre-emptor has said that his client has proved the 
following facts for discharging the onus placed on 
him : (1) That the property of the mortgagee and 
the vendees was joint. (2) That the attesting wit¬ 
nesses of the mortgage deed also figured in the 
transaction of sale, although there was another wit¬ 
ness added for that transaction. (3) That the inter¬ 
val between the mortgage and the sale deed was two 
months and twelve days. Counsel urged that no one 
would advance Rs. 800 and wait for ten years toget 
possession of the land purchased by him, and on the 
strength of the considerations given above asked us 
to presume that the mortgage was benami. 

We are not impressed by the arguments of the 
learned counsel for the pre-emptor. The fact that 
the property of the mortgagee and the vendees, 
who are related to each other, is joint, does not 
necessarily lead to the conclusion that the land in 
suit has also been jointly bought by them. There is 
nothing curious in the witnesses being the same in 
two transactions relating to land in a small village. 
The interval of two months and twelve days also 
does not indicate any thing. Possibly, the vendor 
wanted some more money and only the relations of 
the mortgagee offered to buy the property and give 
him the money. The argument that no one will 
keep his money invested for ten years without any 
return is of no avail. When people are anxious to 
buy a particular piece of property they do not mind 
keeDing their money locked op for some time pro¬ 
vided they get their title to it. In short all these 
points may or may not lead to the conclusion that 
{here was collueion. In the circumstances they can¬ 
not be considered to be conclusive for mfern^ that 
the transaction of mortgage was benami. To all 
! ntents and purposes Abdul Akbar is the mortgagee 
and Yakub Khan and Amin Khan are the 

1 AKrlnl Akbar may refuse to surrender the land 
L tbe“eidti for ton years. We think therefore 
lhat the decision of the trial Judge was correct and 

32 ‘ b % aP K?i?oL U ip e pT“wTdo 8 not SfinXed 

todisfurb the concurrent findings of the two Courts 
Slow to the efiect that Rs. 1300 was ^ '" 8^ 

silSilii 

G.N./R-&* 
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Mir Ahmad J. 

Mt.Bamjawai w/o Attar Singh-Petitioner 

Bani Dili* Mal s/oMoti 
OWil a™. P.t». NO. 115 »■ 1»«. “ 

21st May 1942. 


(a) Provincial Insolvency Act (1920), Ss. 54A 
and 53 — S. 54A should be read with S. *53 — e 
Transfer under S. 53 — Application by creditor 
for annulment is not entertainable without leave 
of Court. 

Section 54A read along with S. 53 makes it clear 
that before an application by a creditor for annul¬ 
ment of a transfer referred to in S.53 is entertained 
the Court must give a permission to him under 
S. 54A. Without the permission the proceedings 
are ultra vire3. (p 916,c] 

(b) Provincial Insolvency Act (1920), Ss. 75(1) 
and 54A — Point that leave under S. 54A was 
not given being one of jurisdiction can be taken 
even on revision provided no evidence is re¬ 
quired to support it. 

The point that the proceedings are ultra vires as 
no leave of Court was obtained under S. 54 A is an . 
objection on the ground of jurisdiction which can ' 
be taken even on revision provided no evidence ia 
required to support it. [P 91c] 

Charanjit Lai — for Petitioner. 

Watir Chand Ahuja— for Respondent 1. 

Respondent, Bodh Raj in person. 

ORDER_Attar Singh transferred a house, a 

shop and a balakhana to his wife Mt. Ram Jawai 
on 21st May 1934. Then on 20th June 1935 he 
again transferred some agricultural land to his wife. 
He applied for insolvency on 10th May 1937. He 
was adjudicated a bankrupt. The receiver reported 
to the Insolvency Judge that the two transfers jn 
favour of the wife were made at a time when Attar 
Singh was not in difficulty and were bona fide 
transactions entered into for securing the mainten¬ 
ance of the family as desired by Attar Singh's father { 
in hie will. The receiver, therefore, intimated to 
Court that he did not wish to have the alienations 
annulled under S. 53, Provincial Insolvency Act. 
Ramditta Mal. a creditor of Attar Singh, applied to 
the Court for annulment of the alienations in favour 
of the wife. The application was ^missed on the 
ground that it was time-barred. The order was 
upheld by the District Court. A petition for revi- 
aion was presented to this Court against that order 
by Ramditta Mal. Ihe Hon’ble the Judicial Com¬ 
missioner held that the application was not an 
appeal against the order of the receiver and that 
therefore the question of limitation did not arise 
He found that it was tantamount to an application 
under S. 54A, Insolvency Act. He ac f ^ ‘ev 
petition and remanded the case to the I“ 9olve “®y 
j^dge with a direction that he should treat the 
application as such and decide it according to law. 

The Insolvency Judge proceeded to decide the 
case on merits when he received the papers. He 
held that the transfers in favour of Mt. Rain Jawai 
were valid and therefore refused to annul them. 
The creditor appealed to the Court of the District 
Judge against that order. The District Judge upheld 
the order of the Insolvency Judge so far ■ u i tha 
transfer of the house and the shop was conMrn«l. 
He. however, annulled the transfer 0 thatonjjg 
Attar Singh in favour of his wife. Mt. Ram 
SL^omeup on revision to this M. » l? “*£ 

by her counsel that the direction of the Hco w ^ 
Judicial Commissioner was that the app 
Ramditta Mal should be coMidered under 1 BJ MA. 
insolvency Act. and that in the Mhi 
Insolvency Judge should have eith 6 {£ t the 

sion under that section or not He ugV* Judge 

failure to obta ^ r n m ' SS ' b °“^ ^Validated all that 
before the proceedings b^an tnvai 
happened subsequently and has requeetea 
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proceedings should be set aside on the ground that 
° the original Judge had no jurisdiction to decide the 
case in the absence of leave contemplated by S. 54A. 
Now S. 54 A, Provincial Insolvency Act, ruD9 as under: 

“A petition for the annulment of any transfer 
under S. 53, or of any transfer, payment, obligation 
or judicial proceeding under S. 54, may be made by 
the receiver or, with the leave of the Court, by any 
creditor who ba9 proved his debt and who 6atis6es 
the Court that the receiver has been requested and 
has refused to make such petition.*’ 

Section 53 of the same Act should be read along 
with this section. It is given below : 

"Any transfer of property not being a transfer 
made before and in consideration of marriage or 
made in favour of a purchaser or incumbrancer in 
good faith and for valuable consideration shall, if 
the transferor is adjudged insolvent on a petition 
•t presented within two years after the date of trans¬ 
fer, be voidable as sgainst the receiver and may be 
annulled by the Court." 

It will be seen that ordinarily a transfer contem¬ 
plated by S. 53, Insolvency Act is voidable against 
the receiver. Section 54A makes it clear that an 
application to get it annulled should normally be 
presented by the receiver. It also lays down that a 
creditor may a9 well apply for annulment provided 
he is permitted by the Court to do so. It Is obviouB, 
therefore, that before an application by a creditor 
for annulment of a transfer referred to in S. 53 is 
entertained, the Court must give a permission to 
him under S. 54A. There is nothing in the applica¬ 
tion of Ramditta Mai to show that be bad asked for 
tho permission, mentioned in S. 54A. The Hon*blo 
the Judicial Commissioner meant that the applica- 
C tion should be treated as one for permission under 
S. 64A. The Insolvency Judge had, therefore, to 
apply his mind to this aspect of the case and to 
either give permission or to withhold it. Without 
the permission tho proceedings were nltra vires. 
Learned counsel for Ramditta Mai has argued that 
tho Court should be taken to have given implied 
permission. This argument does not appeal to me. 
The statute explicitly lays down that proceedings 
should not bo taken by the creditor without the 
permission of the Court. In my opinion, it was 
necessary that tho permission should have been 
given in so many words. It is nnfortunate that this 
point was not brought to the notice of the original 
Judge nor to that of the Court of appeal. It is, 
however, an objection on the ground of jurisdiction, 
whjoh it is now well settled can be taken even on 
revision, provided no evidence is required to support 
a it. I am afraid the proceedings of the Court below 
are ultra vires. I accept tho petition, set aside the 
order of the two Courts below and direot the trial 
Judge to take into consideration whether tho appli- 
cation of Ramditta Mai should be allowed or not. 
As both aides arc at fault in the matter, I direot that 
the parties should bear their own costs throughout. 

G.N./R.K. Petition accepted. 

A. I, R. (29) 1942 Peshawar 91 
Almond J. C. and Mir Ahmad J. 
Zabita Khan s/o Faiz Talab Khan — 

Plaintiff — Petitioner 
v. 

Sherin s/o Mir Aslam and others — 

Defendants — Respondents . 

Civil Revn. Petn. No. 454 of 1941, Deolded on 
25th May 1942, for revision of order of AddL 
Judge, Peshawar, D/- 6th October 1941. 


(a) N. W. F. P. General Clauses Act (2 of * 
1932), S. 6 (a) and (c)—Words "anything not 
existing" in S. 6 (a) refer to tribunals. 

The words "anything not existing*' in S. 6 (a) 
do not mean rights in property for such rights are 
specifically provided for by S. 6(c). They refer to 
6uch matters as tribunals [P 

(b) N. W. F. P. Muslim Personal Law 
(Sbariat) Application Act (6 ol 1935), S. 2 — 
Suit lor inheritance between Muslims filed 
after Act must be decided according to Maho- 
medan law. 

In suits for inheritance between Muslims coming 
op before Courts in N. \V. F. P. after the passing 
of the Act, the rule of decision must be Mahomedan 
law: (’40) 27 A. I. R. 1940 Pesh. 52, Ret. on; (’42) 

29 A. I. R. 1942 Pcsb. 27, Expl. [P 92e] 

Abdul Latif — for Petitioner. f 

Abdul Rauf — for Respondent 2. 

ALMOND J. C. — Zabta Khan sued Shirin, 
Karam, Mt. Ranra, Mt. Hassan Zari and one other 
defendant whose interests are no longer involved in 
the CAse for possession of a house. Of the defendants 
Shirin, Mt. Ranra and Mt. Hassan Zari are the 
children of one Mir Aslam and Karam is the 
husbad of Mt. Ranra. Tho case of Zabta Khan 
was as follows: On 8th April 1937 Shirin had sold 
half the house to Karimulla Khan and Khanimulla 
Khan. The plaintiff had pre-empted the sale and 
obtained a decree. On 9-7-37 Shirin had sold the 
remaining half of the house to tho plaintiff direct. 

The plaintiff had brought a suit for ejectment 
against the defendants but had subsequently with¬ 
drawn it with permission to bring another suit and 
be therefore brought this suit for possession. Karam g 
defendant 2, himself having no proprietary interest 
in the house supported the defence of Mt. Ranra 
and Mt. Hassanzari who were tho contesting defen¬ 
dants. Their oasc was that they were the owners 
of the house by virtue of a gift from their father 
and had been in possession of the house for more 
than 12 years. They said that the gift by their 
father was proved by a document executed by 
Shirin on 4-12 1929 in which he admitted that the 
house had been given to Mir Aslam's two daughters. 

It is not disputed that Mir Aslam diod in 1930. 
Five issues were framed by the trial Court: 

“1. Whether the plaintiff has aoquired half the 
suit house through pre-emption and the remaining 
half by purchase from Shirin defendant 1. 

2. Whether the house in dispute has been gifted 

to defendants 8 and 4, the two sisters of Shirin 
defendant 1 by their father. h 

3. Whether defendants 3 and 4 according to 
Shariat are entitled to acquire their share in the 
suit house in the capaoity of their being the rever¬ 
sioners of their father. If so, to what share they 
are entitled. 

4. Whether the document dated 4-12-1929 is 
admissible in evidence. 

6. In case issue 4 is deoided in tho affirmative, 
^as the dooument dated 4-12-1929 executed bv 
Shirin." 

The trial Court found issue 1 in favour of the 
plaintiff. He found issue 2 against defendants 8 
and 4. He found issue 8 in favour of defendants 8 
and 4 to the oxtont that they were entitled to half 
tho house. Ho decided issue 4 in favour of defen¬ 
dants 8 and 4. While he deoided under issue 6 that 
tho document had been exeouted by Shlxln he held 
that it was not necessarily exeouted in 1929 , and 
was in faot probably exeouted some time after that 
date. It may be noted that issues 4 and 6 were 
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Q really subsidiary to issue 2. He decreed the plain- 
tiff's suit as regards half the bouse. The plaintiff 
appealed to the District Court and an Additional 
Judge while agreeing with his findings found fur¬ 
ther that the two contesting defendants were liable 
to pay a sum of Rs. 99 to the plaintiff which was 
their share of a mortgage which bad been effected 
on the property by Mir Aslarn and which Zabta- 
khan had paid off after purchasing the property. 
Against that decree of the appellate Court the 
plaintiff has presented this application for revision 
and the only question which is raised is the deci¬ 
sion on issue 3. 

According to the principles laid down in a judg¬ 
ment of this Court reported in 1940 Pesh. L. J. 56 
=A.I R. 1940 Pesh. 52, 1 there can be no doubt that 
the contesting defendants were owners of half the 
property but it was contended by learned counsel 
b for the plaintiff before the appellate Court and has 
again been contended by him before this Court that 
the pronouncements made in that judgment have 
been subsequently modified in a case reported in 
A. I. R. 1942 Pesh. 27. 2 The question is as to whe¬ 
ther the former view of this Court has been in any 
way modified by the remarks in tho later case. 
The point for decision in the later case was con¬ 
cerning the inheritance of one Sharif. It was held 
that Mt. Begam Nur bad inherited a life-estate 
which was in her sole possession from 1924 to 1939 
when 6be died, and it was held that on her death 
the persons entitled to the estate were the heirs of 
Sharif under Mabomedan law who were in existence 
at tho time of Mt. Begam Nur's death. In the 
course of our judgment we remarked as follows : 

•‘In our view tbe correct legal position is as fol¬ 
lows : Mt. Begam Nur and Mt. Janula acquired 
limited estates under custom as it was in force at 
the death of Sharif, and on the death of Jam a la 
Mt. Begam Nur acquired a limited estate in the 
whole of Sharif's property. That estate is preserved 
in spite of the pissing of the Shariat Act by S. 6, 
N. W. F. P. General Clauses Act.** 

It is on this last sentence that learned counsel 

for the petitioner relies The remark which was made 

must be considered as obiter dictum for the real 
reason wby Mt. Begam Nur's life-estate was held to 
bave subsisted up to 1939 was not tbat S. 6, w. 
F. P. General Clauses Act. bad any effect on it but 
because ber life-estate, which wm ®" e 
sion. bad remained unchallenged till Iber ie*tb.and 

view Learned counsel, however, has put forward_ a 

clause which bad been considered being 6 (c). Sec- 

U0 " wKre'any 6 Act r'e^Hls^n^eoac^ent^bither^ 

forced ttSS 

1 IUM 27 A I R. 1940 Pesh# 52 : 192< k 343 * 

IWO *2.* i. 56, Fazal Haq Dilzada v. Dawar- 

2 *k(* 42 ) 29 A. I. R. 1942 Pesh. 27 : 200 I. C. 196, 
Sherdad Laldad v. Mt. Shah Miran. 


A. I. R, 


k iTO aDd S - lhe daa « hter * of Mir , 
Aslam had lost their right in the estate by their 

marriage prior to the enforcement of the Shariat 

Act. the latter Act cannot now revive something 

which was not existing at its commencement. We 

do not. however, think that the words •‘anything 

not existing” in sob-cl. (a) can mean rights in pro- 

perty for such rights are specifically provided for by 

sub cl. (c). We think that the words “anything not 

existing’* refer to such matters as tribunals, for the 

previous words “anything not in force'* appear to 

refer to legislation which was previously in force. 

We are, therefore, of opinion tbat this case must be 

decided with reference to tbe provisions of S. 21 

N. W. F. P. Muslim Personal Law (Shariat) Appli-1 

cation Act of 1935, as interpreted in our judgment! 

reported in 1940 Pesh. L. J. 56. 1 In this view the 

decisions of tbe Courts below are correct and we 

accordingly dismiss this application with costs. / 

G.N./R.K. Application dismissed . 

A. I. R. (29) 1942 Peshawar 92 
Almond J. C. and Mir Ahmad J. 

Ch. Shankar Dass slo Ch. Sukh Dial 
owner of Firm Ch. Shankar Dass 
Gela Bam — Plaintiff — Appellant 

v. 

Mt. Mahbub Jan w/o Syed Hasan Shah 
and others — Defendants — 

Respondents. 

Appeal No. 16/4 of 1942, Decided on 18th June 
1942, from judgment and decree of Addl. Diat. 
Judge, Peshawar, D/- 5th November 1941. 

(a) Mahomedan law—Dower—Widow claim¬ 
ing to have taken possession of husband’s 
house in lieu of dower — Fact that widow was 
living In house at time of husband's death and 
her children were minors does not lead to pre¬ 
sumption that she entered in possession as 
guardian of minors and not as claimant for her 
dower when after children became major she 
continued in possession and realised rent — 
Consent of heirs. 

Where a Mahomedan widow claims to have taken 
possession of her husband’s house in lieu of her 
dower, the fact that the widow was iving in the 
house when ber husband died and her children 
were minors cannot justify the presumption that 
she entered in possession thereof as guardian of the 
minors and not as a claimant for her dower in view * 
of the fact that after tbe children became major 
she continued to retain possession of tbe bouse and 
realised tbe rent from tenants. Even if consent of 
the heirs is assumed to be necessary for possession 
on claim of dower the children must be taken to 
have impliedly consented when none of them at¬ 
tempted to oust the widow from the property^since 
they became of age : ('25) 12 A. L B j p 19 g “ ; P p C g l a j 

(b) Mahomedan law—Dower—Widow enter¬ 
ing into possession of husbands proper y 
claim of dower _ She Is en.Uled .o rem. n n 
possession until dower is satislied-She b«8 «o 
account ior profits o« property-Sbe is einthtied 
to compensation by way oi nterest on dower. 

A Mahomedan widow who cla.ms to baveentered 
into possession of her husband a propery^^^^^ 
of her dower is entiUed to remain to 
nntil her dower is satisfied. She has . 

account for the profits of the property received y 
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her. She is also entitled to compensation by way of 
a interest on the dower debt : ('16) 3 A. I.JR. 19}6 
P. C. 46. Rel. on. CP 94a.6] 

(c) Mahomedan law — Dower — Widow in 
possession ot husband’s bouse under claim of 

dower_One of sons found entitled to half of 

house — Son held should get possession on 
payment of half amount of dower. 

Where a Mahomedan widow claims to be in pos¬ 
session of her husband’s boose under claim of her 
dower and one of her sons is found entitled to half 
of the house it is equitable that the son sboold be 
given possession of half of the property on payment 
of half the amount of dower which is found due to 
the widow. CP 94d] 

Malik Khuda Bakhsh Khan — for Appellant. 

M. Abdul Lalxf Khan — (or Respondent 1. 
b Respondent 3 %n person . 

ALMOND J. C. — The suit from which this 
further appeal arises was brought by Shankar Das 
against Ml. Mahbub Jan the widow of Hassan Sbah 
and Sikandar Sbah and Mubarik Shah, the sons of 
Hassan Sbah. On 31st August 1929 Sikandar Shah 
mortgaged the house in dispute to Shankar Das for 
Ra. 1200. Sbankar Das brought a suit against 
Sikandar Shah for recovery of Ks. 1500 by sale of 
the mortgaged bouse and obtained a decree. Betook 
out execution of the decree whereupon three objec¬ 
tion applications were filed. The first was by Muba¬ 
rik Shah the brother of Sikandar Sbah who alleged 
that he was owner of odo half of the house and 
that Sikandar Sbah had no right to mortgage his 
share. His objection was dismissed on the ground 
that in execution of a decree for sale there can be 
t no attachment aud therefore no objection applica¬ 
tion could be entertained. Mubarik Sbah subse¬ 
quently brought a declaratory suit to establish his 
rights and bis suit was decreed as regards half of 
the house. The second objection was made by the 
Municipal Committee Kohat, but we are not con¬ 
cerned with that. The third objection was made by 
Mt. Mahbub Jan who 6aid that she was in posses, 
sion of tbo house in lieu of her dower of R9. 2500 
created by a deed dated 8th May 1899. and that she 
could not be dispossessed until her dower was paid. 
This objection was accepted and Shankar Dos has 
therefore brought the present suit for a declaration 
that one ball of the house belongs to Sikandar Shah 
and is liable to sale free from any encumbrance in 
favour of Mabbub Jan. The suit was resisted by 
Mt. Mahbub Jan alone whose defence was based on 
the grounds taken in her previous objection. Two 
® issues were framed by the trial Court which are as 
follows : 

“(l) Whether one half of the house in dispute 
belongs to defendant 2 and is therefore liahle to 
attachment and sale in execution of plaintiff's 
decree against defendant 2 ? (2) Whether defen¬ 
dant 1 is in possession of the entire house in ques. 
tion In lieu of dower Rs. 2500, if so what is its effect 
upon the present suit ?" 

The trial Judge found that half of the house waa 
the property of defendant 2 and was therefore 
liable to sale. He also found that defendant 1 waa 
in possession on a claim of her dower and that the 
sale should be subject to said claim. He further 
directed that in the sale proclamation it should be 
stated that the purchaser will not be entitled to 
obtain possession of the property till the question of 
dower of defendant 1 waa disposed of and that 
defendant 1 had also to account for the profits 
aocrned to her. He left the parties to bear their 
own ooe ta. 


Against that decree two appeals were hied in the 
District Court, one by the plaintiff and the other 
by Mt. Mahbub Jan. The points which were argued 
in the plaintiff's appeal were : 1. That the deed of 
dower wa 9 inadmissible in evidence as it was un¬ 
registered. 2. That Mt. Mabbub Jan was entitled 
to retain possession only till the deferred part of 
her dower was satisfied. 3. That the trial Judge 
himself should have decided the question of rents 
and profits received by Mt. Mahbub Jan out of the 
house. All these three points were found against 
the plaintiff and his appeal was dismissed with 
costs. 

The points argued in the defendant’s appeal were: 

(1) That the defendant was entitled to compensation 
in the form of interest for the delay in the payment 
of dower debt, and (2) That she ehould be given her 
costs of the suit. This appeal was accepted and the 
decree of the trial Court was amended to the extent J 
that it was directed that in the sale proclamation 
it should be stated that the purchaser would not be 
entitled to obtain possession of the portion sold till 
the question of dower due to Mt. Mabbub Jan and 
the rents and profits realized by her and the com¬ 
pensation awardable to her in the form of interest 
on the dower debt bad been disposed of. The plain¬ 
tiff was ordered to pay the costs of the appeal and 
also the costs of the original Coort. 

Against that decree this further appeal has been 
preferred by the plaintiff and five points have been 
taken in arguments before U9. 1. Whether the 
defendant entered the disputed premises as a clai¬ 
mant for dower ? 2. If 60 , what are her rights ? 

3. Whether the three defendants are not colluding 
with each other ? 4. Whether the half of the boose 
should be made liable for the whole of the sum duo 
to the defendant on account of her dower or only to * 
the extent of half the amount so due ? 5. The ques¬ 
tion of costs. 

As regards the first of these points both the lower 
Courts have found &9 a matter of fact that the 
defendant is in possession of the property under a 
claim to her dower and they relied in particular on 
the evidence of two police officers. Inspector Abdol 
Rauf Khan and the Sub-lnspeotor Sbah Sawar 
Khan who occupied the bouse on rent respectively 
in 1919-20 and 1932 and both of whom staled that 
they paid the rent to Mt. Mahbub Jan and not to 
her 6ons. They also relied on the statements of 
D. W. 8 Mohd. Ali and D. W. 4 Jalal, the former 
of whom said that be had been managing about the 
watermill mentioned in the dower deed and the 
garden on behalf of Mt. Mabbub Jan and giving 
her the income and the latter of whom stated that fc 
he had realised the rent of the house for 6even or 
eight years and paid it to defendant 1 and the 
house had been occupied by many officers. We can 
see no reason for disbelieving the evidenoe of these 
witnesses on this point, particularly that of the two 
police officers .who are entirely Independent. It Is in 
evidence that the defendant's husband died in 1904 
when Sikandar Shah was about three years old and 
Mubarak Shah about two months old, therefore 
when Inspector Abdul Rauf oooupled the house, one 
of the ohildren was major and the other minor and 
that when Sub-lospector Shah Sawar ocoupied it 
both of the children were approaching middle age. 

It is contended by learned counsel for the appel- 
lent that Mahbub Jan was living in this house 
when her husband died and her children were 
minors and she must be presumed to have entered 
in possession thereof as guardian of the minora and 
dAimant for her dower. We oannotagree 
that this is so in view of the fact that after th? 
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and we therefore think that the parties should bear 
he.r own costs in this Court. We accordingly acoTp[ 
this appeal to the extent that the plaintiff will be 

K a .o d lr at,0D that , ha ' f 0f the house iD i3 

liable to sa!e in execution of his decree against 

b "‘‘£ a ‘‘ he 8ale sha » be subject to the 

nne h Llr M r .i, Mahba V ant0 L rellin P 06sef si°n until 
one half of the sum due to her on account of dower 

and compensation and after setting off the profits 

which she has received from half the property has 

been determined and this condition shall be stated 

in the proclamation of sale. The parties to bear 

their own costs in this Court. 

G.N./R.K, 


children became major she continued to retain pos¬ 
session of the house and realised the rent from 
tenants. We therefore agree with the findings of 
the Courts below that she was in possession on a 
claim for her dower. It has been argued further 
by learned counsel that even if she is in possession 
on tins basis that possession in order to be of any 
benent to her must be with the consentof the heirs. 
I he law on this point is discussed in paras. 224 and 
224A of Mulla’s Muhammadan Law and it seems 
doubtful whether in view of the latter Privy Council 
judgment, 86 I.C. 579, 1 the consent of the heirs is 
necessary. However assuming that it is necessary 
there is implied consent of the heirs in this case 
for neither of her two sons had attempted to oust 
Mt. Mahbub Jan from the property since they be¬ 
came of age. As regards the second point, the law 
is quite clear that she is entitled to remain in pos¬ 
session until her dower is satisfied. She has of 
course to account for the profits of the house received 
by her and in view of the Privy Council judgment, 
36 I. C. 87,2 s he is also entitled to compensation by 
way of interest as has been directed by the appellate 
Judge. As regards the third point as we have found 
that Mt. Mahbub Jan is in possession on a genuine 
claim of a dower the question of collusion does not 
arise. As regards the fourth point, it has been 
raised for the first time in appeal in this Court and 
learned counsel for the appellant relieson para. 222A 
of Mulla’s Mahomedan Law in which the following 
proposition is laid down : 

“When the widow, therefore, is in possession of 
her husband's property under a claim for her dower, 
the other heirs of her husband are severally entitled 
to recover their respective shares upon payment of 
a quota of the dower debt proportionate to those 
shares." 

That statement is said to be based on the Privy 
Council judgment already referred to, 36 I. C. 87,2 
but an examination of that ruling will show that 
the point was not in issue before their Lordships of 
the Privy Council. We have also perused the origi¬ 
nal High Court judgment from which that appeal 
was preferred to the Privy Council. It is 7 I. C. 
497. 5 It was there remarked that as regards the 
plea that the plaintiff is entitled to recover her 
Bhare of the estate of Inayat Ullah on payment of 
the part of the dower proportionate to the share in 
the estate it would ordinarily not be a valid plea. 
Their Lordships went on to hold however that in 
the circumstances of that particular case the plain¬ 
tiff should be allowed possession on payment of a 
proportionate share of the dower. There is therefore 
no direct authority on the point which is before us 
and we think that the equitable view is that the 
plaintiff should be given possession of half ol the 
property on payment of half the amount which is 
found due to Mt. Mahbub Jan on account of her 

^AfTregarda the last point the plaintiff had fa ^ 
completely in both the Courts below and it was 
therefore correctly directed that he shot,d pay the 
defendant's costs. As regards the costs;m this Coor . 
the plaintiff has succeeded to a limited 
on a point which was not token in.the Courts below 

1 r 12 A I R 1925 P.C. 63 : 86 I. C. 679 : 47 
All. 250:52 I.A. 146 (P.C.), Maina Bibi v. Chaudn 

Vakil. 1916 P.C. 46 : 36 I.C. 87 : 38 All. 

2 68 ( iV Vttl 2*1 (? !o!). Hamira Bibi v. Zubaida 

3^'(’ll) 33 All. 182 : 7 I.C. 497 : 7 A. L. J. 1025, 
Hamira Bibi v. Zubaida Bibi. 


Appeal accepted* 
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Almond J. C. and Mir Ahmad J. 

Gul Mohd . s/o Ghulam Mohd. and an- 
otlier — Vendees — Appellants 

v. 

Mt. Iqbal Jan w/o B. Pir Bakhsh , 
Preemptor and others , Vendors — 

Respondents. 

Appeal No. 141/39 of 1941, Decided on 16th May 
1942, from order of Sub-Judge First, Peshawar, D/- 
17th May 1941. 

(a) N. W. F. P. Muslim Personal law (Shariat) 
Application Act (6 of 1935), S. 2—Sons applying 
for succession certificate in respect of property 
of their deceased father before Act — Their 
pardanasbin mother not contesting—She cannot 
be taken to have allowed sons to take that pro¬ 
perty because they were entitled to it by custom 
—Suit by mother for her share filed after Act is 
governed by Mahomedan law. 

The mere fact that the sons applied for a succes¬ 
sion certificate before the Act in respect of the pro¬ 
perty left by their deceased father and their mother 
a pardanasbin lady did not contest the application 
does not lead to the conclusion that she had allowed 
the sons to take the property because they had tho 
right to get it according to custom. A suit brought 
by the mother for her share in the property after 
tho Act is governed by Mahomedan law: (’40) 27 
A.I.R. 1940 Pesh. 52, Rel. on. [P 95«] 

(b) Pre-emption—Custom of, exists in mohalla 
BakshlRamSataai of Karimpura sub-division of 
Peshawar City—Custom must be taken to exist 
throughout Karimpura sub-division. 

The custom of pre emption exists in mohalla 
Baksbi Ram Sahai situated in Karimpura which is a 
sub-division of Peshawar City: 29 P. R. 1888 and 
89 P. L. R. 1903, Rel. on. [P 95gJ 

The custom therefore mu9t be taken to exist in 
the whole of the Karimpura sub division and there¬ 
fore in mohalla Baildaran of that sub-division : 
(•24) 11 A. I. R. 1924 Lah. 335, Rel. on. [P 95^J 

(c) Pre-emption — Suit for — Pre-emptor’s 

intention is immaterial. 

The intention or motive of the pre-emptorbaa 
nothing to do with a suit for pre-emption, IT ***} 

S. B. Raja Singh and R. B. Dixoan Chand 
Obhrai — tor Appellants. 

Jaggan Nath — for Respondent 1. 

MIR AHMAD J. - Pir Bakhsh was a resident 
of Gujrat District. He entered Government senffco 
and came to the North-West FroM.er Proving 
about 40 years ago. He purchased property Ini^esba- 
war and eventually died here leaving a widow Mt. 
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Iqbal Jan and two son9 Karim Bakhsh and Mobd. 
a Ashraf. Ho possessed a house in mohalla Baildaran 
Peshawar City. On 6-5-1939 his two sons sold the 
house to Gul Mohd. and Tila Mohd. Mt. Iqbal Jan 
has instituted this suit for the possession of 1/8th 
share in the house claiming that 6he is entitled to 
it as heir of her husband. She has also asked 
for the possession of the remaining 7/8th on the 
ground that she has a right to pre-empt it. The 
vendees raised several pleas. Of the issues which 
were framed only three were taken up on appeal. 
They are as follows : 

1. Whether Pir Bakhsh deceased followed custom 
in matters of inheritance and plaintiff is not there¬ 
fore entitled to any share in the property in suit? 
Defendants 3 and 4. 

2 (a). Whether at the commencement of the Pun¬ 
jab Pre-emption Act a custom of pre-emption was in 
6 existence in the sub division of the town in which 
the property in suit is situated? Plaintiff. 

3. Whether the suit is collusive and mala fide 
and is therefore liable to be dismissed ? Defendants 
3 and 4. 

The trial Judge gave a decree to the plaintiff for 
possession of l/8th of the house on the strength of 
her title. He also granted her a decree for posses¬ 
sion by pre-emption of the remaining 7/8th on pay¬ 
ment of Es. 5528 10 0 (it includes Rs. 4465 the price 
and Rs. 1063 10 0 tho value of improvements effec¬ 
ted by the vendees). The vendees have come up on 
appeal to this Court. We will take up the three 
issues reproduted above seriatim : 

Issue 1. — The trial Judge refused to go into the 
question whether Pir Bakhsh was bound by Maho- 
medan law or custom in the Punjab. He referred to 
a ruling of a Bench of this Court reported in A.I.R. 
1940 Peah. 521 in which we have held that in all 
6oits for inheritance between Muslims which come 
up before the Courts in North-We9t Frontier Pro¬ 
vince after the passing of the N.-W. F. P. Muslim 
Personal Law (Shariat) Application Act (6 of 1935) 
the role of decision shall be Mahomedan law. He 
gave tho plaintiff her Mahomedan law share iQ the 
house on the strength of that authority. 

Tho learned counsel for the appellants does not 
seriously controvert the position that Mahomedan 
law applies. He however says that the plaintiff had 
given up her rights in favour of her sous Karim 
Bakhsh and Mobd. Aebraf long before the N.-W. 
F. P. Muslim Personal Law (Shariat) Application Act 
(6 of 1985) came into existence. He has referred us 
to the application of Karim Bakhsh and Mohd. 
Ashraf which they presented to Court on 4-2-1932 
® in order to get a succession certificate for the pro¬ 
perty of Pir Bakhsh. He has pointed out that they 
mentioned the plaintiff as one of the relations of 
the deceased; that the plaintiff did not appear to 
contest the application and that the succession cer¬ 
tificate was granted to them. He has argued that 
this was conclusive proof that the plaintiff bad 
allowed Karim Bakhsh and Mohd. Ashraf to take 
possession of the property left by Pir Bakhsh tacitly 
conceding the position that she had no right to it 
according to custom. For tho rest counsel has brought 
to our notice the different transactions whioh Karim 
Bakhsh entered into for leasing the house to the 
Municipal Committee and doing other necessary acts 
to keep it in good repair. We do not agree with the 
learned counsel that it is proved that the plaintiff 
had allowed her sons to take the property, beoause 
they had the right to get it aooording to custom. 


1. ( § 40) 27 A. I. R. 1940 Posh. 52 : 

Fazl Haq Dilzada v. Dawar Shah. 


192 I. 0. 843, 


The mere fact that the sons applied for a succession 
certificate and the mother did not contest the appli- 
cation does not lead to this conclusion. A succession 
certificate may be given to any one of the heirs of 
the deceased. The plaintiff is a pardaoasbin lady. 

It is understandable therefore that she wanted her 
6ons to get the certificate. As to the other transac¬ 
tions entered into by Pir Bakhsh the plaintiff was 
not a party to them and she is therefore not bound 
by what he did. Probably, she did not even know 
about them, because she does not go out of the 
house. The result is that we agree with the trial 
Judge that Mahomedan law applies to the case and 
maintain his finding on this issue. 

Issue 2 (a). — As we have held that the plaintiff 
is entitled to l/8th of the house, it follows that she 
has a right of pre emption 60 far as the remaining 
7/8th is concerned. The learned counsel for the 
appellants admits that it is so, but he urges that it 
is not proved that there iB a custom of pre-emption 
in mohallah Baildaran as required by S. 7, Punjab 
Pre emption Act Now it has been held by the trial 
Judge that mohallah Baildaran is in Karimpura 
sub-division of the town. Learned counsel for the 
appellants says that it is not so and that the 
mohallah is situated in a portion of the City known 
as Hashtnogri. But there is the statement of Agha 
Mohd. Mohalladar that it is in Karimpura. Then 
there is the statement of Hussain Bakhsh, Clerk of 
the Municipal Committee. He has produced the 
lease deed by which Pir Bakhsh leased the house 
to the Municipal Committee. In this deed, Pir 
Bakhsh has referred to the house os that situated 
in Karimpura. If the house is situated in Karimpura 
there is the authority of tho Punjab Chief Court in 
29 P. R. 1888 3 that Karimpura is a sub division of 
Peshawar City and that the custom of pre-emption 
exists in mohalla Bakhshi Ram Sabai situated in 
that sub-division. The sub-divisions of Peshawar 
City were given in detail by the same Court in a 
case reported in 89 P.L.R. 1903. 5 Karimpura is one 
of them. It is therefore established that there is 
a oustom of pre-emption in tho Karimpura sub¬ 
division. The question then arises whether the oua- 
tom would be taken to exist in mohalla Baildaran 
when it has been found to exist in mohalla Bakhshi 
Ram Sahai. It has been held by a Division Bonoh 
of the Lahore High Court in A.I.R. 1924 Lah. 335*1 
that “if in a definite mohalla or sub-division of a 
town the oustom of pre-emption exists, it must be 
treated as existing throughout the whole of the 
sub-division.” We agree with this view and hold 
that custom of pre-emption should be taken to oxist 
in mohalla Baildaran as well. The finding of tho 
Court below on this issue is therefore also oorreot 
and is maintained. 

Issue 3 -It is not urged that the plaintiff is 

suing for the benefit of some one else. It is sug¬ 
gested that the plaintiff is using her rights in order 
to squeeze some more money out of the vendees. 
Counsel argued that her suit is consequently mala 
fide. No authority has been quoted to show that 
the intention of the pre-eraptor has anything to do 
with a suit for pre-emption. Whatever may be the 
motive of the plaintiff in initiating these proceed¬ 
ings, she has a right to pre-empt the sale and there 
is no reason why she should not get a deoree. We 
a gree with the findi ng of tho trial Judge on this 

2. (’88) 29 P.R. 1888, Chlranjit Mai y. Mt. Mitho 

3. ( 03) 80 P.L.R. 1903, Sunder Singh y. Nakha 

4 . ( 24 ) 11 A. I. R. 1924 Lah. 835 : 71 I O 898 

Allah Din y. Shankar Shah. ** 0> 893 > 
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issue too, and maintain it. The result is that we 
a dismiss the appeal with costs. Pleader’s fee Rs.150. 

G.N./R.K. Appeal dismissed . 
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Almond J. C. 

Mt. Zuhra Begam w/o Dilawar Khan 
and others — Petitioners 


v. 

Salim Khan and otJiers — Respondents. 

Civil Revn. No. 137 of 1942, Decided on 8th July 
1942, from order of Addl. Judge, Peshawar, D/- 5th 
February 1942. 

Civil P. C. (1908), O. 34. R. 7 _ Under R. 7 
only mortgagee and not mortgagor can apply 
for decree for sale. 

Under 0. 34, R. 7 it is only the mortgagee and 
not the mortgagor who is entitled to apply for a 
decree for sale : (*29) 16 A. I. R. 1929 All. 881, 
D\$t\ng.\ 19 I. C. 856 (Lah.) and 21 M. L. J. 941, 
Expl. [P 96g] 

C. P. C. —— 

(’40) Chitaley, O. 34, R. 8, N. 6, Pt. 2. 

Abdul Rauf Khan — for Petitioners. 

Mt.Oul Marjan next friend of respondents 1 to 
3 in person. 

ORDER. — On 6th July 1940 the first three 
respondents, minor sons of Mohd. Amin, through 
their maternal grand-mother, Mt. Gulmar Jan ob¬ 
tained a decree for redemption of certain property 
against the three petitioners Mt. Zohra Begam and 
two others on payment of Rs. 677-4-0, which sum 
was to be deposited under O. 34, R. 7, Civil P. C., 
by 5th January 1941. In File No. 14/6 Mt. Gulmar 
Jan made an application on 3rd January 1941 that 
she should be allowed further time for deposit of 
the money and that in the case of this not being 
granted other suitable relief, such as the sale of the 
property should be granted. The application was 
dismissed on 4th March 1941, the order dealing 
only with the question of extension of time for pay¬ 
ment which the Judge held he was not competent 
to grant. No appeal was filed against that order 
though an appeal was permissible under O. 43, 

R. 1 (o), Civil P. C. On 17th March 1941, Mt. Gul- 
mar Jan made another application to the effect that 
the property in suit bo sold, the mortgage deb of 
the petitioners bo paid of!, and she be paid the 
balance of the money. This application ™ 
ted by the Sub-Judge First Class on 7th Octoter 
1941. He referred to a ruling reported in A. L R. 

1929 All. 8811 and to Note 6 under O. 34, ]R. 8 or 
Chitaley's Edition of the Civil Procedure Code, and 
held that the mortgagor if he was unablei to payr ofl 
the mortgage debt, could apply for a decree for sale 
‘ h “ property, and that this right was not confined 
2 the mortgagee. Against that decree the mor - 
oaeees appealed to the District Judge and an Addi¬ 
tional Judge dismissed their appeal. Thts 
for revision has therefore been presented b ^ 
mortgagees. A perusal of tbe caso s P ec ‘ fic ^I' ; f 9 C, ^f 
by tho original Court, namely, A. I. R ; 19 " 

8311 w ill ehow that it has no bearing on the facts of 
this case whatso ever. As regards the commenta ry 

1. ('29) 16 A.LbTi 929 All. 881: 122 I.C. 754: 1930 
A.L.J. 497, Mahomed Unis v. Janeshar Das. 

END 


A. I. R. 

in Chitaley’s Civil Procedure Code two cases are 
referred to and the commentary is as follows : * 

A final decree for foreclosure or sale can onlv be 
passed on an application by the mortgagee 7 
In the undermentioned case it was held that the 
mortgagor himself was entitled to apply for a final 

SS" *“• “ W tk. 

The two cases on which these remarks are based 
are reported respectively in 19 I. C. 856,2 a judg¬ 
ment of a Bench of the Punjab Chief Court and 12 
I. C. 432* a judgment of a Bench of the Madras 
High Court. It is to be noted that both these deci¬ 
sions were given under the law in force before the 
Civil Procedure Code was amended by the Transfer 
of Property (Amendment) Supplementary Act, 21 of 
1929. The judgment of the Madras High Court was 
given on the interpretation of Ss. 92 and 93, T. P. 
Act, which were subsequently embodied verbatim in / 
O. 34, Rr. 7 and 8, Civil P. C. of 1908. These rules 
were subsequently amended in 1929. In S. 92, T. P. 
Act and also in 0.34, R. 7, Civil P. C. before it was 
amended in 1929 there was a direction to the Court 
at the time of passing a preliminary decree for 
redemption to order that in certain cases the plain- 
tiff be debarred from all rights to redeem and in 
other cases that the property be sold. In S. 93, 

T. P. Act and 0. 34, R. 8, Civil P. C., before its 
amendment there was a reference to the right of 
the mortgagee to apply for a final decree for fore¬ 
closure or sale in appropriate cases. It was on the 
interpretation of these two sections or rules taken 
together that the difference of opinion arose in the 
two judgments which have been cited above. The 
Madras High Court held that as there was nothing 
io Section 92, T. P. Act to prevent a plaintiff from 
applying for sale of tho property, he therefore had 9 
that right. The Lahore Chief Court on the other 
hand held that in view of 0. 34, R. 8, Civil P. C., 
it was only the mortgagee and not the mortgagor 


was . _ 

who could apply for the sale of the property. In the 
Code as now enacted there is no direction in O. 34, 
R. 7, Civil P. C., that tho Court when passing a 
preliminary decree is to pass an order for sale or 
foreclosure. There is on the contrary a direction 
that if the money is not deposited as directed in tho 
preliminary decretal order the mortgagee shall be 
entitled to apply for a final decree for foreclosure or 
sale. It is, in my opinion, clear in these circum¬ 
stances that it is only the mortgagee and not the 
mortgagor who is entitled to apply for a decree for 
Bale. I am therefore of opinion that tho decrees ofl 
the Courts below are legally incorrect. The suit is 
of a value and nature in which a point of law can 
be taken on revision and I therefore accept this 
petition and setting aside the decrees of tho Courts 
below direct that the application of the first three 
respondents for sale of the mortgaged property be 
dismissed. It is for them to consider whether under 
the provisions of R. 8 they can still obtain their 
remedy by depositing the mortgage money mU) 
Court under that rule before a final decree is passed. 
The petitioners shall have their costs in all tho 
Courts from the first three respondents on tuo 
application. 

G.N./R.K. Petition accepted. 


2. (’13) 235 P.L R. 1913 : 19 1.0. 856 : 146 P.WB. 
1913, Nibal Cband v. Ghulam Mohammad. . niU 

3. (’ll) 21 M. L. J. 941 : 12 I. C. 432, Govinda 

Taragan v. Veeran. 
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SUBJECT INDEX 


Buddhist Law (Burmese) — Adoption— 
Keittima — Father giving away child in 
adoption — Description of that child by 
natural father as his son in gift deed in 
favour of that child or gift of immovable 
property by him to that child cannot by 
itself negative keittima adoption 68 

*-Orasa son — Object of giving one- 

fourth share to such child explained — It is 
enough if he is competent to undertake res¬ 
ponsibilities of father—Proof of effectual help 
in acquisition of family property is not 
necessary (FB) 1 

Burma General Clauses Act (1 of 1898), 
S. 2 (44) — Bishop Strachan’s Home for 
Girls, Rangoon, held association within S. 2 
(44) (Per Sharpe J.) 64 (2)c 

Burma Prevention of Crime (Young 
Offenders) Act (3 of 1930), S$. 14,15,16, 
24 and 25 — Inquiry under S. 14 should 
include medical examination—Finding under 
S. 14 should be as to age of person at time 
when he is first brought before Court—It is 
this finding which is final—Age to be consi¬ 
dered in passing orders under sections follow - 
ing 8.14 is age found by Court under S. 14: 60 
Civil Prooedure Code (6 of 1908), S. 47 
—Adjustment between decree.holder and 
judgraent-debtor—Decretal amount reduced 
from Rs. 88,786 to Rs. 88,000 to be paid by 
annual instalments of Rs. 8800—On default 
in payment of any instalment decree-holder 
to take out execution for'balance of Rs. 88,000 
—Adjustment held could be dealt with under 
Section 47 57 

- S. 60 (1), O. 21, Rr. 51 and 52- 

Cheque in judgment-debtor's favour on bank 
—Amount of cheque not being money belong- 
ing to judgment.debtor does not fall under 
S. 60 (l)—Proper procedure is actual seizure 
of cheque under O. 21, R. 51 and not 
prohibitory order under 0.21, R. 52 directing 
bank's manager to withhold payment 69 

- S. 92 — Suit to frame scheme — Even 

after decree, Court retains power to pass 
orders in suit and vary scheme—Application 
by trustee as per terms of scheme to secure 

appointment of new trustee in vacancy_ 

Order by Court on application is deoree in suit 
and is appealable — Court framing scheme 
for pagoda and appointing nine trustees— 
In case of vacanoy trustees to ascertain 
wishes of Burmese Buddhist inhabitants of 
town and to apply to Court to secure appoint¬ 
ment of new trustee—Application by trustees 
to appoint new trustee — Court is bound to 
appoint new trustee either suggested by 


Civil P. C. 

trustees or on its own discretion — It is un¬ 
necessary and undesirable for Court to exa¬ 
mine methods by which trustees chose to 
ascertain wishes of inhabitants 75 

-S. 115 — Respondent in revision can 

support lower Court’s decision on grounds 
other than those on which that Court pro¬ 
ceeded 70 g 

- S. 115 —Inference from proved facts is 

question of law — High Court can go into 
that question in revision 70 h 

-<$. 146 and O. 22 —S. 146 cannot over¬ 
ride O. 22 (Per Mosely J.) 15c 

- S. 152 —Application by deceased judg¬ 
ment-debtor A's legal representatives to 
record adjustment of decree entered into by 
A with decree-holder—Application signed by 
A's legal representatives as such — Heading 
of application by mistake stating application 
to be by A who was dead—Mistake creeping 
into cause title of order recording adjustment 
—Mistake held could be corrected under 
Section 152 56a 

T - O. 7, R. 10(1) — Order returning 

plaint should bo for presentation to proper 
Court and not for presentation to particular 
Court 106 

-O. 21, R. 2 — Agreement reducing 

decretal amount from Rs. 88,786 to Rupees 
88,000 — Reduced amount to be paid in 
instalments—In default of payment of instal¬ 
ments whole of balance to become due— 
Agreement held adjustment within O. 21, 
R. 2 as it superseded liability to pay Amount 
due under original deoree * 666 

-O. 22, Rr. 10 and 9(2) — Deceased 

appellant leaving heir competent to apply to 
be brought on record—Heir neglecting to be 
brought on record to prosecute appeal— 
Appeal abating — Person subsequently 
obtaining letters of administration to the 
deceased’s estate can apply for setting aside 
abatement provided he can show sufficient 
cause for not applying earlier — Pending 
appeal, appellant dying on 8rd Decemberl987 

leaving her daughter as sole heir _ On 

daughter’s negleot to have herself brought 
on record to prosecute appeal mortgagee 
from deceased applying to be substituted on 
10th January 1988 six days after his appli¬ 
cation for letters of administration to de¬ 
ceased's estate — Application allowed but 
subsequently dismissed by High Court in 
revision on 16th December 1988-Applioa- 
tion for letters whioh was kept pending all 
the time resumed after 16th December 1988 
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and letters granted to creditor on 5th June 
1939—Appeal against grant of letters of ad. 
ministration dismissed on 6 th November 1939 
—Creditor armed with letters issued to him 
on 1 1 th February 1940 applying for setting 
aside abatement of appeal on 19th February 
1940 under 0.22, R. 9 (2)—Creditor held en¬ 
titled to benefit of S. 5, Limitation Act: 15a 

- 0.22, R. 10 —Assignee after trial Court’s 

decree and before filing of appeal cannot 
avail of 0. 22, R. 10 156 

■- 0.22, R. 10 —Plaintiff assigning interest 

in property in suit between decree of trial 
Court and institution of appeal — He does 
not lose his right to institute appeal— 0 . 22 , 

R. 10 is no bar to such right 13a 

- 0 . 22 , Rr. 10, 11 —Transfer of interest 

to property in suit between decree of trial 
Court and institution of appeal—Application 
by transferor for bringing transferee on 
record of appeal—R. 10 does not apply : 136 
Costs — Election — Validity questioned— 
Costs are discretionary 30k 

Criminal Procedure Code (5 of 1898), 

S. 162 — Statement by accused to police 

during investigation is inadmissible even if 
accused was not charged with offence at 
time of making statement 626 

-Ss. 162 , 172 and 202 — Accused is 

entitled to inspect or get copy of police 
papers 51 (l) 

- S. 439 — Sentence is discretionary— 

High Court will not interfere unless sentence 
is clearly wrong—Leniency of sentence is not 
sufficient ground for enhancing it 49c 

- S. 439 —Pending criminal case—Prin¬ 
ciples governing interference by High Court 
—Funds of deceased father standing in Bank 
in name of sons as executors — One of sons 
withdrawing and putting same to his personal 
account—Charge under S. 405, Penal Code, 
is justified — High Court will not interfere 

• • • 4n 

in revision 

_ Ss. 476B and 476 — Appellate Court 

cannot direct Court of first instance to file 
complaint but must do so itself 64 (1; 
Criminal trial — Identification parade— 
Fact of accused changing clothes before 
identification parade cannot suggest guilty 

conscience ... . a 

*Eleotion — Bribery — Candidate can pay 
reasonable sum for particular work done— 
If payment is out of all proportion to work 
done or agreed to be done, it is bribe— 
Amount paid to club to pay off its debt and 
repair its premises with object of inducing 
its members to vote is bribe-Whether object 
is in fact achieved is immaterial o2a 
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-Bribery—Election is not valid 52c 

“ Re-election — Election of one of candi¬ 
dates in constituency found to be not valid 
—Whether election of particular candidate 
alone or whole election of constituency 
should be set aside, explained 52 d 

Evidence Act (1 of 1872), S. 27 - Effect 
of, stated 62c 

- S. 114, Illust. (g) — Person not pro¬ 
ducing document proved to be in his pos- 
session — Inference is that such document 
if produced would be adverse to him 526 
Interpretation of statutes — Doctrine of 
ejusdem generis—Meaning and applicability 
explained 706 

-Legislature delegating part of its power 

to public body to frame rules or bye-laws 
in respect of certain matters—Rule or bye- 
law passed by public body must be treated 
as though passed by Legislature itself pro- 
vided it is fair and reasonable and public 
body has not exceeded its powers 70i 

-Prior Act inconsistent with rules — 

Rules must prevail 70/ 

-Later Act not expressly repealing pre¬ 
vious Act — Later Act if possible should be 
so read as not to effect implied repeal of 
previous Act — If possible both should be 
reconciled—Burden to prove implied repeal 
is on those who assert it—Repeal cannot be 
implied unless two Acts are so repugnant to 
each other that effect cannot be given to 
both at same time 30c 

Landlord and tenant — A constructing 
building on B's land knowing that it be¬ 
longed to B in expectation of its being occu¬ 
pied by C—G cannot claim permanent right 
of occupancy over the land against B unless 
B agreed with A before construction that C 
should have such right 11 

Motor Yehicles Act (8 of 1914), S. 16 — 
Burma Motor Vehicles Rules (1915), Rule 
24 (b) — Conductor is not person in 
charge of motor omnibus 51 (2)a 

_ S. 16 — Burma Hired Motor Vehicles 

Rules (1935), S. Ill, Rr. 3, 8 — Carrying 
passengers in excess—Conductor is not res- 
ponsible 51 (2)6 

_S. 16 — That passengers boarded bus 

forcibly though sought to be prevented from 
doing so is good defence 51 (2)c 

Penal Code (45 of 1860), Ss.396 and 395 
-Offence under S. 396 - Death penalty 
cannot be said to be normal sentence merely 
by reason of S. 367 (5), Criminal P. 0.— 
Accused with another entering house to 
commit dacoity unarmed — Person coming 
from outside speared by accused s men who 
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Penal Code 

had remained outside—Accused held guilty 
of dacoifcy only — Sentence of five years’ 
rigorous imprisonment held proper 496 

- S.406 —Sub-pledge by pledgee of goods 

pawned is not criminal breach of trust: 62a 

-S. 406 — Contract of pledge — Accused 

advancing loan on pledge of certain articles 
to complainant — Accused entitled to sell 
articles if interest on loan remained in 
arrears for three months — Accused exer¬ 
cising right of sale under contract held not 
guilty of any offence 6 2d 

Presidency Small Cause Courts Act (15 
of 1682), S. 19 (s )—Municipal Corporation 
inviting tenders — Plaintiff as required de. 
positing certain money with his tender as 
earnest money — Corporation forfeiting 
deposit in exercise of powers under Rangoon 
City Municipal Act — Suit by plaintiff for 
return of deposit held did not come within 
S. 42, Specific Relief Act, and was cogniz¬ 
able by Rangoon Small Cause Court: 70a 

Presidency Towns Insolvency Act (Ran¬ 
goon) (3 of 1909), S. 103A — Certificate 
under S. 108A—There need not be separate 
document — But there must be on record 
statement by Court that insolvency was 
caused by misfortune without misconduct— 
Finding that insolvent’s assets were less 
than four annas in rupee on amount of his 
unsecured liabilities was due to circum¬ 
stances for which he was not responsible 
does not imply that insolvency was caused 
by misfortune 80c 

Provident Funds Act (19 of 1925), S. 2 
(d) —Burma Contributory Provident Fund 
Rules, R. 6 (8) — Object of Provident Fund 
stated—Person without family is not com¬ 
pelled to leave his provident fund to indi¬ 
vidual or individuals (Per Sharpe J .) 

o 64(2)6 

-o. 2 (d )—Burma Contributory Provi¬ 
dent Fund Rules, R. 6 (7), (8) and (6) — 
Previous nomination in form valid but 
cancelled by subsequent nomination which 
was found invalid _ Previous nomination 
remains uncancelled (Per Division Bench) 

— S . 2 ( d )~ Burma Contributory Provi¬ 
dent Fund Rules, B. 6 (8) _ In construing 
Act and Rules regard must be had to Burma 
General Clauses Act — Word 4l person M in 
R. 6 (8) includes association (Per Division 
Bench) 64 ( 2 )e 

- S. ( 1 ) — Subscriber bequeathing his 

amount of provident fund by will in favour 
of nominee—Accountant-General must see 
whether nomination ia valid — If valid, 


Provident Funds Act 

amount must be paid to nominee direct and 
not to executor named in will (Per Division 
Bench) 64 (2)/ 

Rangoon City Municipal Act (6 of 1922), 
S. 12 —Any provision altering or repealing 
S. 108A, Rangoon Insolvency Act, is per¬ 
fectly legal 806 

-S. 12 — There is no express repeal of 

S. 108A of Rangoon Insolvency Act in its 
application to Rangoon Corporation—S. 12, 
Rangoon City Municipal Act, and S. 108A, 
Rangoon Insolvency Act, can be read to¬ 
gether — Disqualification of undischarged 
insolvent ceases only when he gets discharge 
plus certificate under S. 108A, Rangoon 
Insolvency Act 30d 

- S. 12 (b) — Words “public service” in 

S. 12 (b)—Meaning of—President of Muni¬ 
cipal Committee is not in public service 
within S. 12 (b) 80/ 

- S. 12 (b) — Municipal President re¬ 
moved by Local Government on ground of 
his continuance in office being dangerous to 
public peace and order — Removal does not 
amount to declaration of his being disquali¬ 
fied for employment in public service : 80g 

- S. 15 —Petition objecting to election of 

candidate — Rules regulating procedure of 
Chief Judge of Small Cause Court do not 
apply to High Court — Question of amend¬ 
ment of petition — Principles applicable 
stated — Petition under S. 16 (1) disputing 
candidates’ election on ground of non-quali¬ 
fication under Soh. 1, Chap. Ill, R. 2 (2) (b)— 
Amendment that candidate was disqualified 
by reason of S. 12 amounts to introduction 
of new charge—Neither bona fides of appli¬ 
cant nor absence of prejudice to candidate 
held sufficient reason for allowing amendment 

17a 

-S. 15 — Personation by voter does not 

necessarily prevent candidate being returned 

Hg 

- S. 15 —Candidate forfeiting deposit can 

be deemed elected in certain ciroumstanoes 

17k 

- S. 16 —Eleotion cases—Costa—Prinoi. 

pies applicable, explained 17 ^ 

-— S. 15 ( 1 ) — Matters upon whioh High 
Court can adjudicate under S. 16 ( 1 ) stated 

TTTfr'J 6 -/. 1 ) — ^ord "corruption" 8 ?!! 
V 6 Pf Meaning of-P a Barrister even 
after being disbarred continuing to put un 
name.board misrepresenting him as barrister 
— P allowing name-boards to continue at 
time of municipal elections to whioh he had 
offered himBelf as candidate — Report in 
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Rangoon City Municipal Act 

newspaper about bis career, written on 
material provided by him, describing him as 
barrister —P not taking any steps to contra, 
diet his description as barrister — P held 
committed fraud on electors by representing 
himself as barrister — His conduct held 
amounted to corruption within S. 15 (l) — 
Corruption held invalidated election 30 h 

-S. 15 (1) —Whether corruption on part 

of candidate invalidates his election—Ques¬ 
tions to be considered stated 80i 

- S. 15 (1) — Words "any election” in 

S. 15 (1) —Scope — Two councillor consti¬ 
tuency—Bye-election may be held for single 
councillorship—Election of candidate invalid 
on ground of corruption and severable from 
election of other elected candidates for consti¬ 
tuency — Election of candidate guilty of 
corruption alone should be set aside 30/ 

- S. 15 (1), S. 12 and Sell. 1, Ch. 3,R.2 

—Petition under S. 15 (1) — Court adjudi¬ 
cating o© qualification or non-qualification 

of elected candidate-Court will not take 

notice of anything disqualifying candidate 
even when brought to its notice 175 

_ S. 15 (2)— Words "and against whose 

election no cause of objection is found” in 
S. 15 (2)—Meaning of—Court need not call 
for objections to unsuccessful candidate to 
be declared elected under S. 15 (2) 17/ 

_ S . 235 (52) — Words in S. 235 (52) 

cannot be read ejusdem generis with what 
has preceded them in S. 235 — S. 235 (52) 


Rangoon City Municipal Act 

covers all purposes of Act for which no pro. 
vision has been made by Legislature 70c 

;- Sch • Ch. 3, R. 2 (2) (b) — Word 

total’ in R. 2 (2) (b) —Meaning of—Meaning 
of R. 2 (2) (b) explained 17 c 

- Sch. i, Chap. III % R. 2 (2) (b)— Pay. 

ment of rent however late is sufficient for 
purposes of R. 2 (2) (b) 17 e 

- Sch. l t Chap. 6, Rr. 4(A) and 4 (B) 

—Rr. 4 (A) and 4 (B) are not ultra vires— 
They can abrogate earlier Act or part of it 

70c 

- Sch. 2, Chap. 6, Rr. 4 (A) and 4(B) 

—Statement by tenderer held did not amount 
to withdrawal of tender 70t 

- Sch. 3 , Chap. II, Rr. 3(1) and 8(2) 

and Sch. 1, Chap. Ill, R. 2 (2) (b) — 
Occupier of portion of building paying larger 
rent—That by itself does not increase value 
of portion or whole of building for purposes 
of assessment to municipal taxation — That 
value can be increased only by assessor 

increasing assessment 17 d 

Receiver — Person found entitled to letters 
of administration is fit to be appointed re. 
ceiver of the estate 12 

Succession Act (39 of 1925), S. 118 — 
Bequest to Bishop Strachan’s Home for Girls, 
Rangoon, held charitable (Per Sharpe J.) 

64 (2 )a 

Suits Yaluation Act (7 of 1887), S. 6 — 
Value for jurisdiction — Mere finding that 
plaintiff has put higher value does not by 
itself justify return of plaint 10a 
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Roberts C. J., Mya Bu, Mosely, 

Ba U and Dunkley JJ. 

Da E — Appellant 
v. 

Maung Aung Thein — Respondent . 

First Appeal No. 98 of 1940, Decided on 24th 
July 1941, from judgment of High Court, in Civil 
Regular Suit No. 161 of 1939. 

• Buddhist law (Burmese) — Orasa son — 
Object of giving one-fourth share to such child 
explained — It is enough if he is competent 
to undertake responsibilities of father—Proof of 
effectual help in acquisition of family property 
is not necessary. 

Helping parents in the acquisition of properties 
is not one of the requisites for the status of an 
orasa child but what is essential is that the eldest 
born child should bo competent to shoulder the 
burdens and responsibilities of the parent of the 
same sex on the death of the said parent and one- 
fourth share is given to the orasa ohild so that he 
or sho, as the case may be, may be able to discharge 
his or her special responsibilities. To prove compe¬ 
tence to undertake responsibility, proof of effectual 
help in the acquisition of family proporty is not 
necessary: (’24) 11 AIR 1924 P C 238, Expl.z (’29) 
16 A I R 1929 Rang 866, Expl. % and Commented 
u P° n - (P 7c, d; P 10a,6] 

Clark and Ba Han — for Appellant. 

Hay and Scin Tun Aung — for Respondent. 

Roberts C. J. — The respondent in this 
appeal brought a suit for administration and 
accounts in respect of the estate of his de¬ 
ceased father U Po Hla who died in April 
1986; the appellant was the defendant in that 
suit and is U Po Hla’s widow and the 
mother of the respondent. The respondent’s 
claim was for a quarter share in the estate, 
as orasa son of the family; his mother de¬ 
nied that he was the orasa son, and pleaded 
in the alternative that if he ever attained 
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the status of orasa he had subsequently for¬ 
feited it. There was no allegation that he 
was a swanutta or “dog son”; the respon- 
dent was admitted to be the eldest born child 
of U Po Hla and Daw E, and also to have 
attained majority. He was born on 16 th 
October 1892. The learned trial Judge de¬ 
creed his suit. He said: 

The plaintiff is put to tho proof that he helped in 
the acquisition of the family property and tho dis¬ 
charge of tho father's responsibilities, or at least 
that he is in a position to fulfil thi9 condition if 
circumstances should call upon him to do so. . . . 
Joint living with the surviving parent and active 
assistance are not necessary. In this caso however 
joint living and active assistance are relied on as 
matters whioh have some bearing on the question 
of the plaintiff’s alleged forfeiture of his status as 
orasa. 

He then proceeded to review the evidence 
given as to the plaintiff’s conduct and abili¬ 
ties. He was a very dull boy at school, and 
on leaving school he was “tried out" by his 
mother at salesmanship in a slipper business 
which was the family business conducted by 
her. The period of this trial lasted only about 
three months but at the end of it, although 
he was not a success, he was not entirely 
cast aside. Over a period of some three years 
there was a number of entries made by him 
in an account book relating to the business. 
(It appears that there were 28 suoh entries.) 
The learned Judge said that the evidence 
taken colleotively gave 

a fair piolure of tho plaintiff making himself gene- 
rally useful in whatever capacity ho was set to 
work quaHfying himself by getting acquainted with 
an the ramifications of his parents' activities in 
°i r , 1)0 able . to stop into his father's shoes 

should the oocasion over demand it. 

He thought that the plaintiff 11 could not 
have been quite useless” and remarked: 
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The plaintiff is not stated to have done anything 
to bring about an increase of the family property, 
but that is not strictly essential. 

It has been strongly contended in the ap. 
pellate Court that the learned Judge mis- 
directed himself as to the law, and that 
there was no sufficient evidence that the 
plaintiff had ever attained the status of 
orasa, but that on the contrary he had fail¬ 
ed to help in the acquisition of family pro¬ 
perty and in the discharge of his father’s 
responsibilities. The attainment of the status 
of an orasa son was dealt with by their 
Lordships of the Privy Council in 2 Rang 
693. 1 On p. 786 of the judgment their Lord- 
• 0 ships having reviewed various dhammathats 
quoted extensively from Kyetyo and went 
on to say: 

This passage from the Kyetyo shows not only 
that on the death of the mother the eldest-born 
daughter is entitled to a one-fourth share, but it 
also explains why she becomes so entitled. The 
eldest-born daughter steps into the shoes of the 
mother, assumes her responsibilities, manages the 
household and takes care of the younger children 
like the mother, and is confirmed in the status of 
the orasa child. The status does not depend on 
the decease of the father, where the child is a 
son; or of the mother, where it is a daughter; it 
comes into existence on the fulfilment of three con¬ 
ditions, viz., (1) that he or she is the first-born 
child ; (2) that it attains majority ; and (3) helps 
either in the acquisition of the family property 
c and the discharge of the father’s responsibilities; 
or, if a daughter, helps the mother in the care of 
the property and the control and management 
of the household, which lie particularly within 
the mother’s duties. In their Lordships’ judgment, 
although it is not easy always to reconcile the in¬ 
consistencies with which the Dhammathats bristle, 
upon a careful comparison of the different enuncia¬ 
tions so laboriously brought together in the Digest, 
the following propositions clearly emerge from the 
rules propounded in the Dhammathats, viz., that 
the designation orasa is not limited to a son and 
that it connotes the eldest or first-born child who 
is competent to undertake the responsibilities of the 
deceased parent. 

Mr. Clark, for the appellant, contended 
that the respondent did not "help in the 
a acquisition of the family property and the 
discharge of the father's responsibilities. 
He further contended that the appellant 
was not “competent to undertake the res¬ 
ponsibilities of the deceased parent” and 
that such competence could only be shown 
bv proof of effectual help in the acquisition 
of family property. The latter phrase in 
their Lordships’ judgment was plainly taken 
from the Myingun Dhammathat (quoted by 
their Lordships at p. 781) where the wording 
is “competent to assume the father s res- 
ponsibilities” and appeals also in^Mano 

1. (’24) 11 AIR 1924 P C 238 : 84 I C 567 : 2 Rang 
693 : 51 I A 334 (1> C), Kirkwood v. Maung bin. 
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(U Gaung’s Digest Vol. I p. 58). We are in. 
formed from both sides by advocates at the * 
bar, and my learned brothers who are ac¬ 
quainted with the Burmese language are in 
agreement with them that the literal render¬ 
ing means “who can shoulder” or “take the 
burden of” the responsibilities of the father. 
The proposition laid down by their Lord- 
ships indicates that competence to undertake 
the responsibilities of the deceased parent is 
one of the tests of attainment of orasa status. 
Before laying down that proposition the 
Kyetyo Dhammathat was quoted and its 
contents were summarized. When the ques¬ 
tion is what amount of help must be given 
we must look to see what amount of help i 
was asked for or might reasonably be requir¬ 
ed in a particular case. If a son is ready and 
willing to help in the acquisition of family 
property though not required to do so, or if 
he complies with requests to do so within 
the limits of his ability and in good faith, I 
am of opinion that he has shown the degree 
of competence required. Mr. Clark relied 
on later passages in the judgment of their 
Lordships and contended that they had 
quoted Maung Kin J. with approval when 
he said (see p. 792): 

There is an additional reason why these rules of 
distribution of inheritance after both tho parents g 
are dead do not apply to cases where the eldest 
daughter claims a quarter share from her surviving 
parent, the father. It is that the claim is allowed 
her under very special circumstances, and as a re¬ 
ward for her past assistance in the acquisition of 
property and the possibility (which the law-givers 
expected in the times they lived) of her taking her 
mother’s place and continuing the family and con¬ 
trolling the younger children as her mother had 
done in her lifetime. 

He urged that the claim to become an 
orasa is allowed “under very special circum¬ 
stances and as a reward for past assistance 
in the acquisition of property” and in no 
other case. But I cannot think that this 
quotation should be used so as to alter the ^ 
sense of the proposition first laid down in * 
their Lordships’ judgment. An eldest-born 
child who makes repeated efforts to assist in 
a family business need not prove that his 
efforts were crowned with financial success, 
such a child may have struggled unsuccess¬ 
fully to save something out of the wreck of 
the family fortunes at a period of dwindling 
prosperity; he is not to be disqualified as 
orasa on that account. Our attention has 
been drawn to 7 Rang 669, 2 a judgment of a 
Bench of this Court; on p. 575 of the report 

it is stated :____ 

2. (’29) 16 A I R ^929 Rang 365: 121 I C 778: 7 
Rang 569, Ma Aye Yin v. Ma Mi Mi. 


Da E v. Maung Aung Thein (FB) (Roberts c. J.) 



1942 Da E v. Maung Aung Thein (FB) CM\ja Bn J.) Rangoon 3 


We have already referred to the passage in their 
& judgment iu Ma Them's case* where their Lord- 
ships set forth the three conditions necessary for 
the coming into existence of the status of orasa by 
a son or daughter; (1) that he or she is the first¬ 
born child; (2) that it attains majority; and (3) 
helps in the acquisition of the family property and 
the discharge of the father’s responsibilities if a 
son. In our view of the reasons we have already 
given, the first two requisites are satisfied in this 
case, and in stating the third requisite we do not 
think that their Lordships intended to lay down a 
definite rule which must be rigorously followed in 
every case. 

It is indeed on this account that a Bench 
of five Judges is hearing this appeal. In my 
judgment the wording of this passage is 
somewhat unfortunate. The question was 
b whether one Kin Maung was the orasa son 
of U Aung Min, a goldsmith. His father 
permitted him to be a lawyers clerk and 
he subsequently became a Jlyook; he was 
transferred away from Moulmein where his 
parents lived and could not help and was 
never expected to help in the goldsmith’s 
business. But he never ceased to maintain 
filial relations with his parents and there was 
even evidence that he did at times help them 
with presents of money. It was held that 
he had attained and maintained his status 
as an orasa son. With respect, I regard the 
decision as right, but the statement that 
c their Lordships of the Privy. Council did 
not intend to lay down a definite rule to be 
rigorously followed is incorrect. The rule 
laid down by them was however in the pas¬ 
sage immediately following that which was 
quoted by the Bench, and the requisite con¬ 
dition was fulfilled in the case which the 
Bench was deciding. 

I have had the opportunity of reading the 
judgments which my learned brothers Mya 
Bu and Mosely are about to deliver and res¬ 
pectfully agree with them both generally, 
and in particular with their observations on 
13 Rang 412 3 decided by a Special Bench of 
d which they were members. In the present 
case there was evidence upon which the 
learned trial Judge could find that the 
plaintiff was competent to assume the res¬ 
ponsibilities of U Po Hla. U Po Hla himself 
paid no attention to the slipper business for 
18 years before his death, but allowed it to 
be carried on by his wife. The plaintiff did 
assist although his assistance may have been 
of a temporary nature and of little value. 
There is no evidence at all that he refused 
to assist when called upon to do so. To the 


alternative contention that he lost a statu 
a lready acquired the reply mus t be mad 

3 ni!? 6 !i, 2 o 2 /£o> w 1936 R “ n 8 248: 168 I C 181: 1 
Bang 412 (FB), Maung Thein Maung v. Ma Kvw. 


that not only wa9 he given a wedding pre- Q 
sent of Rs. 10,500 by his mother, but that 
many years later he admittedly performed 
the water pouring ceremony at his father’s 
funeral. Not only would this show that he 
was the eldest son but that he was given his 
due place as such in the family and had 
not lost any status by reason of unfilial con¬ 
duct as is now alleged. By a deed of gift in 
June 193S the appellant recited that she had 
already given him property to the value of 
Rs. 3706 and then in consideration of natural 
love and affection gave him further property 
worth Rs. 4000. 


In contesting his claim his mother and 
uncle have raked up every instance in the / 
respondent’s past life which' they could pos¬ 
sibly think of which might redound to his 
discredit. It has been shown that on various 
occasions being a man of hot temper he 
became uncontrollably angry, and was seve¬ 
ral times rude to his mother. He was in the 
house for some eight months before his 


fathers death, and was there on the very 
night on which he died. The appellant in 
her evidence said that he was asleep when 
his father died and had to be woken up; this 
kind of statement serves in my view rather 
to show her spleen than to prove any lack 
of filial duty against the respondent. In my g 
view the learned trial Judge came to a right 
conclusion upon the evidence. It was proved 
at the trial that the appellant was the eldest 
born child, had attained maturity, and was 
competent to undertake the responsibilities 
of his deceased parent; and it was not shown 
that ho ever lost the status of orasa thus 
acquired by him. Consequently, this appeal 
must be dismissed and the judgment and 
decree of the learned trial Judge affirmed. 
The appellant must pay the costs of this 
appeal, advocates fees thirty gold mohurs: 
and we certify for two counsel. 

Mya Bu J. — This appeal turns upon 
questions of fact and of law. As regards the ^ 
facts of the case I am fully satisfied that the 
review of the learned trial Judge of the evi¬ 
dence given as to plaintiff’s conduct and 
abilities is just and fair, and I have no hesi¬ 
tation in accepting the learned Judge’s con¬ 
clusion that the evidence taken colleotively 
gives a fair picture of the plaintiff making 
himself generally useful in whatever capa- 
city he was set to work qualifying himself 
by getting acquainted with all the ramifica- 
tions of his parents' activities in order to 
be able to step into his father's shoes should 
occasion demand it. The direot objeot of 
having this appeal tried by the Pull Bench 
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down by the then Chief Justice Sir Guy 
Rutledge and Brown J. in 7 Rang 5G9 2 that 
for an orasa to qualify for his special rights, 
joint living with the surviving parent and 
active assistance in his or her duties is not 
necessary. If I may respectfully say so, this 
is quite consistent with the modern Burmese 
notion. For myself I made my concurrence 
in that view quite clear in a part of my judg¬ 
ment in the Full Bench case in 13 Rang 4i*2 3 
at pages 434 and 435 where I observed as 
follows: 

Coming closer to the question in issue in this 
reference there is, with reference to monogamous 
, families definite and undisputed authority for the 
proposition that the orasa has the right to claim a 
quarter share from the surviving parent on the 
death of the parent of the same sex as the orasa: 
2 Rang 693. 1 The essential conditions for the exist¬ 
ence of the status of orasa are that (a) the child is 
the first born; (b) the child attains majority; (c) the 
child, being a son, helps in the acquisition of the 
family properties and the discharge of the father’s 
responsibilities, or, being a daughter, helps the 
mother in the management and control of the 
family properties and household. As regards these 
conditions however it has been held that for an 
orasa to qualify for his or her special rights, joint 
living with the surviving parent and active assist¬ 
ance in his or her duties is not necessary : 7 Rang 
569. 2 Under modern conditions this is as it should 
be; for, in spite of separate living which cannot be 
regarded per se as an indicium of severance of the 
family tie or exclusion from the family and in spite 
of the absence of active assistance in the duties 
enunciated in the Dhammatbats the notion \ako 
kyi lilyin apha aya , ama kyi hlyin am i aya ’ (the 
eldest brother is in the position of the father; the 
eldest sister is in the position of the mother) still 
continues unabated in the modern Burmese Bud¬ 
dhist mind; and considering that the orasa may 
claim bis or her special rights on the death of the 
parent of the same sex as him or her and as such 
claim may be made immediately after the death of 
Buch parent (see 9 L B R 56*). there need not be a 
lapse of time between the death of the parent and 
the orasa's making of the claim for bis ° r 
special rights, during which the actual 
of the duties of taking his father’s or her i* 
place in the family and of continuing family 
d after the death of the father or mother as the case 
“ may be, mentioned in the Dhammathats, can be 
enforced. . _ 

During the time that has elapsed since 1 
made these observations there has not been 
any definite judicial pronouncement or any 
known variation in the customs of the 
Burmese Buddhists to make me doubt the 
correctness of the view which I ^pre^ed. 
Therefore, it will be quite impracticable to 
enforce in certain circumstances actual fulfil, 
ment by the orasa of the duties of taking 
his father 's or her mothers place in the 

a o a T T> 1 Q 16 P C 145 : 38 I C 809 : 44 Cal 
4 37 ( 9 : 6 L 3 IA 42 TlBR 56 (P O, Mg. Tun Tha 
v. Ma Thit. 
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family and of continuing the family after 
the death of the parent of the same sex in * 
order to qualify for the claim to a quarter 
of the parental estate. The most obvious of 
such circumstances is the making of the claim 
by the orasa with the shortest possible delay 
after the death of the parent, a circum¬ 
stance over which none but the orasa con. 
cerned has control. While this trend of 
reasoning shows, in my opinion, that actual 
fulfilment by the orasa of such duties after 
the death of the parent is not a sine qua non 
to being qualified to take the orasa’s share, 

I think that the construction placed by May 
Oung J. in 1 Rang 370 5 on the rules regard¬ 
ing competency is not inconsistent with the f 
general body of the texts in the Dham¬ 
mathats including the Manukye and is con¬ 
sonant with the modern Burmese notions. 
The learned Judge there stated : 

The rules regarding competency are not so defi¬ 
nite; the orasa must be legitimate and must havo 
attained the age of majority; possibly there must 
be no physical or moral incapacity, 

and held that the eldest daughter on the 
death of the mother was not disentitled to 
her share as orasa by reason only of the 
fact that she lived separately from her 
father and that she never assumed the 
duties of her deceased mother in the family. ^ 
Therefore, as a condition precedent to the 
acquisition of the status of orasa before the 
death of either parent competency to assume 
the father's responsibilities, if a son, or to 
help the mother in the control and manage¬ 
ment of the household, if a daughter, has 
never in my experience been regarded as 
more than absence of physical or moral 
incapacity. The following observations of 
Page C. J. in 13 Rang 412 s also support this 
view: 

But it is also to be borne in mind, and in my 
opinion it is a fundamental and crucial fact, that in 
those days the orasa always lived with the other 
members of the family, and helped in the manage- 
ment of the family affairs. Vast changes, however, 
have taken place in the environment, circum¬ 
stances, and habits of the Burmans since those far- 
ofi days when the Dhammathats were compiled. 
Families no longer live, as a matter of course, 
under the same roof; the days of the patriarch are 
numbered; and it has been judicially determined 
that under modern conditions it is not ^ sentl 
that the orasa should live with the rest of the 
family or take part ‘in the acquisition of the family 
property’: 7 Rang 569.2 Nevertheless, ‘he Courts 
continue to hold that an orasa who has; not.com¬ 
plied with these conditions of his office w^ ch er,t- 

while were held to be essential, is not fo that 

reason alone debarred from the right share 

certain circumstances a sp ecial preferential share 

5. (’23) 10 A I R 1923 Rang 271: 76 I C 814: 1 
Rang 370, Ma Hla U v. Maung Shwe lin. 
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of the family estate: 1 Bang 370*; 3 Rang 29* and 
0 10LBR 3967 

One of the premises upon which the 
appellant’s contention that the conditions 
including the rendition of help in the acqui¬ 
sition of the family properties and the 
discharge of the father’s or the mother’s 
responsibilities, as the case may be, are pre¬ 
requisite to the acquisition of the status 
itself, proceeds is that the orasa’s right to 
receive in certain circumstances a quarter 
share of the family estate is a special pre¬ 
ferential right. The special preferential 
character of the right loses much of its 
strength when it is borne in mind that in 
5 actual practice it is not often considered to 
be to the orasa’s advantage to take a quarter 
of the estate upon the death of one of the 
parents. For example, in a family of less 
than four children it will be more advan¬ 
tageous to the orosa to await the death of 
the surviving parent. 0 Although there is no 
direct textual or judicial pronouncement to 
the effect that the orasa having taken his 
or her quarter share in the estate is debarred 
from participating in the inheritance upon 
the death of the surviving parent there has 
in my experience never been a claim put 
forward by an orasa child who has already 
c received the quarter share on the death of 
one of the parents to a further right of in¬ 
heritance on the death of the surviving 
parent along with other children. The sent¬ 
ence “Let the mother and younger daughters 
take all the residue of the property animate 
and inanimate” in para. 4 and the sentence 
"Let the residue be divided into four parts 
of which let the eldest son have one and the 
mother and younger children three” in 
para. 5 of Book 10, Manukye, indicate that 
an orasa child, who has already received a 
quarter share on the death of one of the 
parents has not further right of inheritance 
in the family estate on the death of the 
d surviving parent when there are other 
children. The proposition that the orasa's 
share vests on the death of the parent of the 
same sex (see 11L B R 292 8 following the Privy 
Council ruling in 9 L B R 56; 4 8 Rang 281®) is 
sufficient to show that if such a claim be 
allowed the orasa would be in a position to 

6. (’25) 12 A I R 1925 P O 29: 84 I C 899: 8 Rang 
29: 52 I A 78 (P C), Maung Dwe y. Khoo H&ung 
Shein. 

7. (*20) 7 A I R 1920 L B 147: 84 I C 415: 10 
L B R 896, Maung Sein Thwe v. M& Shwo Yi. 

a. (J May Oung’s Buddhist Law, Edn. 2, P. 252. 

8 . (*21) 8 AIR 1921 L B 49 : 67 I C 769: 11 LBR 
292, Mg. Pan On v. Mg. Tun Tha. 

9. (’26) 18 A I R 1926 Rang 65 : 90 I C 958 : 8 
Rang 281, Ma E Mya v. U Pe Lay. 


claim in addition to the share to which he is 6 
entitled equally with the other children on 
the death of the surviving parent his orasa s 
quarter share in the event of the surviving 
parent dying within twelve years of the death 
of the first dying parent, which is contrary 
to the settled law that on the death of the 
parents the children are entitled to inherit 
the estate equally. 

In a family of more than four children 
the orasa who has not enforced his vested 
right upon the death of one parent will find 
it advantageous to take his orasa’s quarter 
share upon the death of the surviving parent 
if such a claim is not barred by limitation. 
But, in a family of less than four children, it ; 
would obviously not bo to the advantage of 
the orasa to claim his quarter share before 
or upon the death of the surviving parent 
provided the estate has not materially de¬ 
teriorated, which contingency is irrelevant 
in settling a legal proposition. For the above 
reasons I agree with my Lord the Chief 
Justice in accepting the decision in 7 Rang 
569 s to the effect that for an orasa to qualify 
for his special rights joint living with the 
surviving parent and active assistance in his 
or her duties is not necessary as correct, al¬ 
though the statement appearing in the judg¬ 
ment of that case that their Lordships of the 9 
Privy Council did not intend to lay down a 
definite rule to be rigorously followed ap- 
pears to me, with all due respect to the 
learned Judges, to have been due to an in¬ 
accurate appreciation of the actual decision 
of the Privy Council in 2 Rang 693. 1 Although 
their Lordships set out the conditions upon 
the fulfilment of which the status of orasa 
depended as enumerated in the Kyetyo 
Dhammathat, their actual decision is to be 
found not in that passage but in the lost 
sentence of the next paragraph of the judg¬ 
ment (2 Rang 693 1 at page 787) whioh runs 
as follows : , 

Tho following propositions alearly emerge from 
the rules propounded in tho Dkammntkats, viz., 
that the designation orasa is not limited to a son 
and that it connotes the oldest or first-born ohild 
who is competent to undertake tho responsibilities 
of.the deceased parent. 

In the result I agree with my Lord the 
Chief Justice in his conclusions both on the 
question of fact and on the question of law 
involved in this case and I conour in the 
order proposed by his Lordship. 

Mosely J. — I agree with my Lord, the 
Chief Justice, that the plaintiff performed 
the ordinary duties of an orasa son. He did 
what was required of him. He was not very 
bright, though his mother admits that he 
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0 was as intelligent as his younger brothers. 
He was not required to do very much. He 
did not make a good shopman but helped in 
the business at home; nor did his father 
render any great assistance in the family 
business; it was managed by the mother. 

The plaintiff was given a large wedding 
present by his parents, Rs. 1G.500. He lived 
with his parents latterly for several months, 
and unlike his brothers attended his father 
in his last illness. He was allowed to take the 
position of the senior male member of the 
family when he performed the yesetcha or 
water libation at his father’s funeral. In June 
1933, when he was putting forward his claim 
b as orasa son, he was offered by deed of gift a 
house worth Rs. 4000 and the deed recited 
that ho had already received from his mother 
property to the value of Rs. 370G. Mr. Clark, 
for the appellant, argued that the orasa sou 
can only acquire and retain that status under 
very special circumstances and as a reward 
for past assistance in the acquisition of the 
family property. The expression “assist in 
the acquisition of family property” dates 
from a time when the children lived with 
the parents and worked with them, as is 
shown from the quotation from the Dharn- 
raathat-kyaw, referring to the correspond. 
c ing claim of the eldest daughter, quoted 
at pp. 84 and S 5 of the Kinwun Mingyi’s 
Digest. Mr. Clark made two admissions in the 
course of his argument which I find hard to 
reconcile with his present submission. He 
said that, if the eldest son were a student 
living abroad when his father died, he could 
not in justice, and would not in practice, be 
debarred from receiving his share as orasa 
child if he claimed it. Mr. Clark also^con¬ 
ceded that the decision in 7 Rang 5G9* was 
correct, and the reason he gave for that was 
that an officer in Government service living 
apart from his parents, as he is usually bound 
to do, has assisted the family merely by 
d obtaining an official position which redounds 

to its credit. . 

It is impossible to reconcile these admis¬ 
sions with the argument that the provisions 
of the Dhammathats must be strictly adhered 
to, which require assistance in the acquisi¬ 
tion of the family property. It is c ear that 
the various Dhammathats give the third 
qualification of the orasa son in two quite 
different ways. The earliest Dhammathat, the 
Mano (p. 58, Digest), only requires that the 
eon be “competent to assume the duties and 
responsibilities of his father. I quo e e 
translation from the Digest. The Burmese 
is“apa wun go ake yioe ywethsaung htiaing 


Thein (FB) (Mosely J.) Ai I# R 

thi," i. e ., one capable of shouldering the 
burden of the father. The Pyu Dhammathat * 
which dates from 89, Burmese Era (p 59 
Digest), requires that “the eldest born" be 
a son who helps the parent in the acquisi. 
tion of property.” The Burmese is perhaps 
vaguer. It reads: "miba do i sipua go li sha 
j>e an i ge tlio gon kyezu hnin pyesou than 
tha", i. e., a man who will help or is likely 
to help in the acquisition of property if he 
has that capacity. The Yilasa Dhammathat 
(455 B. E.), says, "If he helps the parents in 
the acquisition of the family property." The 
Myingun Dhammathat (1012 B. E.) says, 
“competent to assume the father's responsi- 
bilities.’ ! The Yannana Dhammathat ( 112 G / 
B. E.) (p. G 5 , Digest), says: “Helps the parents 
in the acquisition of the family property”, as 
does the Rasi Dhammathat (1129 B. E.), (p. G5. 
Digest). The Manuvanna Dhammathat (1134 
B. E.), an amplification of the Manu, says, 
“one who assumes the duties and responsi. 
bilities of his father.” The Manugye (1114 
B. E.), which is the Dhammathat of para, 
mount importance, according to the decision 
of their Lordships of the Privy Council in 
6 L B R l , 10 is silent on the qualifications of 
the orasa. It deals with the partition be- 
tween the mother and sons on the death of 
the father in Book X, s. 5 (p. 273). As re- $ 

marked in 1 Rang 370’: 

No doubt, in its origin, the rules regarding the 
orasa's one-fourth depended to some extent on his 
or her residence with the family and performance 
of the duties of the deceased parent, but this re¬ 
quisite seems to have been dropped in most of the 
latest Dhammathats. 

The Dhammathat Kyaw, in another pas- 
sage (quoted at p. 117 of the Digest), dealing 
with provisions mostly clearly obsolete, for 
the supersession of the eldest child by the 
younger children on the inability of the 
eldest child to perform filial duties, says 
that the eldest son or daughter should be 
superseded “if unable to assume the parental 

control and responsibility,” and again h 

only those who are competent to take upon them¬ 
selves the duties and responsibilities of the parents 
in the control of and looking after the welfare of 
the younger children should be deemed the eldest. 

I agree with my Lord, the Chief Justice, 
that in the decision of their Lordships of the 
Privy Council, by which we are to be guided, 

2 Rang G93 , 1 the passage quoted from the 
Kyetyo Dhammathat (at p. 7SG ibid) is a 
quotation only and does not embody the 
decision of their Lordships. Their Lordships 
were there dealing with the de finition of the 

10. ('14) 1 AIR 1914 P C 97 : 23 I C 433 : 41 W 
837 : 41 I A 121 : 8 L B R 1 (FC), Ma Hnin Bwin 
v. U Shwe God. 
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term '‘orasa daughter” for the purpose of 

a deciding whether there could be an orasa 
son in the family as well as an orasa daugh- 
ter. The third qualification of the orasa son 
or daughter quoted there from the Kyetyo 
was that he or she, if a son, helped in the 
acquisition of the family property and the 
discharge of the father’s responsibilities; or, 
if a daughter, helped the mother in the care 
of the property and the control and manage, 
ment of the household. But the actual 
decision of their Lordships in the case is 
contained in the passage which lies imme¬ 
diately below (at pp. 786 and 787). It was 
this : 

^ . , . , that the designation orasa is not limited to a 
son and that it connotes the eldest or first-born 
child who is competent to undertake the responsi¬ 
bilities of the deceased parent. 

I do not think that I appreciated this 
when I said in 13 Rang 412 s at p. 447 that 
their Lordships of the Privy Council inten¬ 
ded to lay down there that one of the three 
essential conditions for the existence of the 
status of orasa is that the child, being a son, 
helps in the acquisition of the family pro¬ 
perties and the discharge of the father’s 
responsibilities. I must modify, too, what 


Ba U J.—I agree with my Lord, the Chief ^ 
Justice, that this appeal should be dismissed. 

I should, however, like to say a few words 
as there is some controversy as to what the 
requisites for the status of an orasa child 
are and as to why a Jth share is given to the 
orasa child in the parental estate on the 
death of the parent of the same sex. The 
necessary requisites according to the learned 
counsel for the appellant are (l) that he or 
she is the first born child; (2) that he or she 
attains majority and (3) helps either in the 
acquisition of the family properties and 
discharge of the father’s responsibilities; or, 
if a daughter, helps the mother in the care 
of the properties and the control and manage- L 
menfcof the household which lie particularly 
within the mother’s duties. Learned coun¬ 
sel further submits that unless the eldest 
born child fulfils all these three conditions, 
he or she, as the case may be, will not ac¬ 
quire the status of an orasa child and that a 
i tli share is given as a special reward for help, 
ing the parents in the acquisition of proper, 
ties. On the other hand, counsel for the 
respondent submits that all that is necessary 
to acquire the status of an orasa child is 
that the child should be the eldest born 


I said there (at p. 447) that the decision in 
c 7 Rang 5G9 3 was wrong. The decision was 
right, but, as my Lord, the Chief Justice, has 
pointed out, the basis of the decision was 
wrong. It was not that their Lordships did 
not lay down a rule which they intended 
should be rigidly followed, but it was that 
the rule laid down by their Lordships was 
that it is only necessary for the eldest child 
to be competent to undertake the responsi¬ 
bilities of the deceased parent and not that 
it is necessary for him to help in the ac¬ 
quisition of the family property. It is hardly 
necessary to say that any other conclusion 
would be impossible under the conditions of 
modern Burmese society where joint living 
and joint working by the children and the 
parents is no longer the rule. I am bound 
to say that in the course of my judicial 
experience I have never come across or heard 
of a case where the claim of an orasa son 
has been disputed on grounds akin to those 
in the present case. As regards the appeal 
before us, it is sufficient to say that, what, 
ever view of the law be taken, the decision 
of the Judge of original instance was correct. 
The plaintiff did render assistance in the 
acquisition of the family property and the 
plaintiff was competent to assume the duties 
of his deceased father. I would therefore 
dismiss this appeal. 


child and that, if the child is a son, he 
should bo able to shoulder the burdens and 
responsibilities of the deceased father and, if 
the child is a daughter, she should be able 
to shoulder the burdens and responsibilities 
of the deceased mother and that the reason 
for giving a i th share to the orasa child is to 
enable it to discharge the special duties. In 
support of their respective contentions the 
counsel rely on the decision of their Lord- 
ships given in 2 Rang 693. 1 In order to 
understand and appreciate what the actual 
decision of their Lordships in that case is, 
it will be necessary to make a brief survey 
of the Dhammathats. The texts from the 
various Dhammathats dealing with the ques¬ 
tion in dispute are collected in Ss. 30 and 
83 of U Ganng’s Digest. There are 33 of these 
in S. 30 and they deal with the question of 
partition between the mother and the eldest 
born son on the death of the father. These 
Dhammathats may be divided into five 
groups: 

The first group consists of (l) the Vilasa, 
( 2 ) the Dhammathat-kyaw, (3) the Kyetyo 
and (4) the Kandaw. What in effect these 
Dhammathats say is that the eldest born 
son should not only be competent but should 
also help the parents in the acquisition of 
properties so as to be entitled to a Jth share. 
The second group consists of (l) the Pyu, 
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a the Vannana, (3) the Rasi and ( 4 ) the 
' Sonda. They say that the eldest born son 
who is competent and who helps the parents 
in the acquisition of properties will get his 
father’s personal belongings and the proper¬ 
ties which form the appandage of his office on 
the death of the father. In addition to these 
properties these Dhammathats give the 
eldest son a ith share. As to why he is given 
a ith share, the Pyu and the Sonda say that 
the eldest son is given a ith share so that he 
may continue the family. The Rasi says 
that the eldest son is given a ith share as he 
has to shoulder the duties and responsibili¬ 
ties of the father and to preserve the social 
b standing of the family. The Vannana does 
not give any reason why the eldest son is 
given a ith share. 

The third group consists of (l) the Mano, 
( 2 ) the Kaingza, (3) the Myingun, (4) the Tezo, 
(5) the Vannadhamma, (6) the Vichhedani, 
(7) the Kyannet and (8) the Manu Vannana. 
They say that the son is in the first place to 
get the father’s personal belongings and the 
properties which form the appanage of his 
office as he has to shoulder the duties and 
responsibilities of the father. As regards the 
rest of the properties, they say that the son 
is to get a ith share and the mother is to 
c get a fth share. Only four of them, namely, 
(l) the Kaingza, ( 2 ) the Tezo, (3) the Manu 
Vannana and (4) the Kyannet give reasons 
why the son is to get a ith share. The Kaingza 
and the Tezo say that the son gets a ith 
share as he continues the family. The Manu 
Vannana says that the son gets a ith share 
as he has to uphold the father's position 
and office. In the case of the Kyannet, it 
says that the son gets a ith share because 
he assumes the father’s responsibilities, dis- 
charges his duties and continues the family. 

The fourth group consists of fifteen 
Dhammathats, viz., (l) the Waru, (2) the 
Dhamma, (8) the Manugye, (4) the Manuyin, 
d (5) the Vinicchaya, (6) the Pakasam, (7) the 
Rajabala, (8) the Manu, (9) the Panam, (10) 
the Kungyalinga, (ll) the Dayajja, (12) the 
Warulinga, (i3) the Dhammasara, (14) the 
Amwebon and (l5) the Cittara. They say 
that the eldest son is to get a ith share and 
the mother a |th share, but they give no 
reason why the son is to get a *th share. The 
fifth group consists of two minor Dham¬ 
mathats, viz., (i) the Manussika and (2) 
the Kungya. The Manussika gives only the 
father’s personal properties and the lands 
used as an appanage of his office to the son 
and the rest of the properties to the mother. 
In the case of the Kungya, it gives *th to the 


A. I. R. 


mother and ith to all the children including 
the eldest son. The tests which deal with * 
the question of the partition of properties 
between the father and the eldest born 
daughter on the death of the mother are 
collected in S. 33 of the Digest. They may 
be divided into four groups: The first group 
consists of (l) the Mano, ( 2 ) the Manussika, ( 3 ) 
the Kaingza, ( 4 ) the Kandaw, ( 5 ) the Tezo, (e) 
the Vannadhamma, (7) the Manu-Vannana, 

(8) the Manuyin, (9) the Vicchedani and ( 10 ) 
the Panam. They generally give the personal 
properties of the mother to the daughter 
and allow her to keep what has been given 
to her by the parents. They give the rest 
of the properties to the father. The second / 
group consists of (l) the Pyu, ( 2 ) the Waru, 
(3) the Dhamma, ( 4 ) the Manugye, (5) the 
Vannana, (6) the Rasi, (7) the Vinicchaya, 

(8) the Pakasani, ( 9 ) the Rajabala ( 10 ) the 
Sonda, (ll) the Manu, ( 12 ) the Kungyalinga, 
( 13 ) the Dayajja, ( 14 ) the Warulinga, (15) the 
Dhammasara, ( 16 ) the Amwebon and (17) the 
Cittara. They give ith to the daughter and 
fth to the father. No reason is given why a 
ith share is given to the daughter. The third 
group consists of (1) the Vilasa, (2) the 
Dhammathat Kayw and (3) the Kyetyo. 
They give ith to the daughter, the reason 
being that she helps the parents in the ac- g 
quisition of properties. The fourth group 
consists of the Kunja and the Kyannet. The 
Kunja gives ith to the father and ith to all 
other children including the eldest daughter. 
The Kyannet gives all the properties in- 
herited by the mother and half of the pro- 
perties which the mother has acquired by 
using the properties given to her by her 
husband to the daughter. 

From this brief survey of the Dham¬ 
mathats it will be seen that in the case of the 
division of properties between the mother 
and the son on the death of the father, only 
four Dhammathats say that the son should ^ 
not only be competent to shoulder the duties 
and responsibilities of the father but also 
should help the parents in the acquisition of 
properties before he can claim a preferential 
share. What the majority of the Dham¬ 
mathats including the Manugye says is that 
the son is entitled to get a ith share on the 
death of the father. In the case of the divi¬ 
sion of properties between the father and 
the daughter on the death of the mother, 
only three Dhammathats say that in order 
to be entitled to get a ith share the daughter 
should help the parents in the acquisition 
of properties. The majority of the Dham¬ 
mathats simply allows a ith share to the 
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a daughter and £th to the father. Though the 
majority of the Dhammathats does not give 
any reason both in the cose of the son and 
in the case of the daughter why they should 
each get a i th share on the death of the parent 
of the same sex, the reason is, however, in 
my opinion quite obvious if reference is 
made to the texts collected in S3. 31 and 32 
of the Digest. According to these texts, the 
son gets only the properties given to 
him by both the parents and a few slaves 
and a few head of cattle, but the rest of the 
properties goes to the father on the death of 
the mother. So, in the same way, on the 
death of the father the daughter gets only the 
^ properties given to her by both the parents 
and a few slaves and a few head of cattle : 
the rest of the properties goes to the mother. 
If, as is suggested, a ith share is given to the 
eldest child as a special reward for helping 
the parents in the acquisition of properties, 
why is the child then not given a ith share 
on the death of the parent of the opposite 
box ? To be consistent and logical, a child 
should be given a }th share on the death of 
one parent irrespective of the sex of the de¬ 
ceased parent. As the child is not so given, 
the suggestion that a }th share is given as a 
special reward for helping the parents in the 
c acquisition of properties is in my opinion 
untenable. There must be some other reason 
for this preferential treatment and the rea¬ 
son is that the eldest child, if he be a son, 
and not affected by any disability, should 
take the place of the father, and if it be a 
daughter and not affected by any disability 
should take the place of the mother. That 
is what the texts collected in S. 49 of the 
Digest say. They say that the eldest brother 
shall look after his younger brothers and 
sisters as a father would and that the eldest 
sister shall look after her younger brothers 
and sisters as a mother would and the 
d youger brothers and sisters in turn should 
respect their eldest brother and sister os they 
would their parents. 

Ex-Kinwun Mingyi U Qaung who was 
recognized as an authority on Burmese Bud. 
dhist law explained the law on the partition 
of properties between the mother and the 
son on the death of the father and the par. 
tition of properties between the father 
and daughter on the death of the mother as 
understood and administered during the 
reign of the last two Burmese Kings in his 
book called the Attasankhepa. See ss. 155 
and 166 of his book where the partition be. 
tween the mother and the son on the death 
of the father and the partition between the 


father and daughter on the death of the Q 
mother is made on the same lines as is made 
in the majority of the Dhammathats, that 
is to say, on the death of the father ith goes 
to the eldest son and f th go to the mother and 
on the death of the mother ith goes to the 
daughter and Jth to the father. He gave no 
reason as to why ith is given to the eldest son, 
but the indication of the reason is to be 
found in S. 233 of the book where it is said : 

Of the children of the several wives, the law as 
to the 6on of which wife should be the orasa is that 
the son of the first married wife should be consti¬ 
tuted the orasa, provided that he is able to bear the 
burdens and responsibilities of his parents. If such 
a son becomes incapacitated (physically or mentally) 
the son of any other wife, so long as ho can bear f 
the burdens and responsibilities of his parents, shall 
be constituted the orasa and as such, he shall bo 
entitled to inherit his father’s hereditary titles and 
insignia of office and also to receive the share of 
orasa. 

That was also the view of U May Oung 
who in his book on Buddhist Law, 2 nd Edn., 
at p. 243, said : 

An ‘orasa*, then — in the primary sense of the 
word — is a child who on the death of one parent, 
is competent to represent the deceased and in the 
capacity of representative is entitled to J of tho 
parent’s joint estato. 

On examination of the case law I find 


that the same view as was expressed by 
Mingyi U Gaung and U May Oung was 
adopted in 1893-1900 LBR 585. 11 It was said 
there that the eldest son, if competent, is 
the representative of his deceased father and 
in that capacity is entitled to ith share in tho 
parental estate. In 2 u B R GG, 12 the learned 

Judicial Commissioner of Upper Burma said : 

The eldest son is generally but not necessarily tho 
ouratha son. The son who in case his father dios or 
becomes incapacitated is oompetent to take his place 
in the family is the ouratha son. If the eldest son 
bo blind or otherwise incapacitated, his younger 
brother, if competent, is the ouratha son .... Again 
though the eldest son cannot claim Jth of tho ostate 
from his father on the death of his mothor, he can 
claim that share from his mother on the death of 
his father, because ho then takos his father’s plaoo 
in tho family. 

In spite of certain observations made in 
the course of his judgment passed in 2 Rang 
693 1 which might moke one think that he 
took a view different from the one expressed 
above, Maung Kin J. came to the same con¬ 
clusion as above at the end of his judgment. 
He said at page 712 of the report: 

1 m th ? r f ult . 1 would hold that ^0 oldoat-born 
legitimate daughter has the right to olaim a quarter 
eharo on the death of hor mothor whether she 00 - 

£n?,J"I th 8009 °* n °t and that the eldost-born 
ohild is tho orasa,although,as regards the olaim to 

2 A j R 1915 UB 2 : 81 IQ 87 * 2 nRT* 

60, Nga Lu Daw v. Ml Mo Yi. 7 * 2 UBR 
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a quarter share on the death of one of the parents, 

^ it would depend upon the circumstances of each 
particular case whether the claim can be made or 
not, that is to say, if the child is a son he can only 
make the claim from the mother, on the ground 
that he steps into his deceased father’s place; simi¬ 
larly, if a daughter, she can only claim as one who 
takes the place of her mother. 

From this brief survey of the Dhamma- 
thats and the case law, it is quite clear that 
helping parents in the acquisition of pro. 
perties is not one of the requisites for the 
status of an orasa child, but what is essential 
is that the eldest born child should be com¬ 
petent to shoulder the burdens and responsi¬ 
bilities of the parent of the same sex on the 
^ death of the said parent and that l '4th share 
is given to the orasa child so that he or she, 
as the case may be, may be able to dis¬ 
charge his or her special responsibilities. 

That is also in my opinion the view held 
by their Lordships of the Privy Council in 
2 Rang C93. 1 Their Lordships said at p. 7SG: 

In their Lordships' judgment, although it is not 
easy always to reconcile the inconsistencies with 
which the Dhammathats bristle, upon a careful 
comparison of the different enunciations so labori¬ 
ously brought together in the Digest, the following 
propositions clearly emerge from the rules pro¬ 
pounded in the Dhammathats, viz., that the desig¬ 
nation orasa is not limited to a son and that it 
connotes the eldest or first born child who is compe¬ 
tent to undertake the responsibilities of the deceased 
c parent. 

I do not think that their Lordships in 
citing the three conditions mentioned in the 
Kyetyoin the course of their judgment meant 
to lay them down as essential conditions for 
the status of an orasa child. The object of 
their Lordships in quoting the three condi¬ 
tions from the Kyet.vo was in my opinion to 
point out the discrepancies appearing in the 
various Dhammathats. 

Dunkley j. — I agree that this appeal 
must be dismissed, and 1 agree with the order 
of my Lord the Chief Justice regarding the 
costs. I can add nothing useful to the judg- 
j ments which have just been delivered. 

Appeal dismissed. 


A. I. R. 

A mere finding of the plaintiB’s having put a 
higher value on the subject-matter of the suit does * 
not per se justify an order for the returning of the 
p amt. Such an order will be justified onlv if it i s 
also found that the valuation is not made'bona fide 
and has been made in order to eilect an improper 
purpose: ('41)38 AIR 1941 Rang 187(FB), AjplUd. 

* (b) Civil P. C. (1908). O. 7, R. lOOP-Ordw 
returning plaint should be for presentation to 
proper Court and not lor presentation to parti¬ 
cular Court. 

Au order returning the plaint on the ground that 
the valuation has not been bona fide and with a 
view to effect an improper purpose should be for 
presentation of the plaint to the proper Court and 
not for presentation to a particular Court. 

[P 10/i; P 116) 

K. C. Sanyal — for Appellant. , 

A\ Bose — for Respondent. * 


k.s./r.k. 
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My a Bu and Sharpe JJ. 

Khem Baj — Appellant 

V. 

Durgi (a) Durga Myaya — Respondent. 
Mien Anncal No 23 of 1940, Decided on 20th 

j.SmirsSi «*« °‘T- Cmn - K “ h ‘ “ 

Shwebo, D/- 11th January 1940. 

(a) Suits Valuation Act (1887), S. 8 — Value 
for jurisdiction—Merc finding that plaint f has 
put higher value does not by itself justify r 
turn of plaint. 


Mya Bu J. —In view of the answer given 
to the first of the two questions propounded 
for the decision of the Full Bench in civil 
Reference no. 3 of 1940 1 this appeal must be 
allowed. In the making of the order of trans¬ 
fer which is under appeal the learned Dis- 
trict Judge observed that the plaintiff should 
not be permitted to so arbitrarily fix the 
valuation of the suit as to bring it within 
the pecuniary jurisdiction of the District 
Court. According to the answer of the Full 
Bench referred to above the plaintiff in 
the suit may for the purpose of juris- g 
diction put any value he likes on the. relief 
sought and thus determine the Court in 
which the suit is to be instituted provided 
that the valuation is made bona fide and not 
in order to effect an improper purpose. 

The order of the District Court under 
appeal is open to objection on two grounds. 
One is that the mere finding of the plain- 
tiff's having put a higher value on the sub- 
ject-matter of the suit does not per se justify 
an order for the returning of the plaint, for 
according to the answer given by the Full 
Bench such an order will be justified only 
if it is also found that the valuation is not 
made bona fide and has been made in order 
to effect an improper purpose. The second 
ground is that even if the Court finds that 
the valuation is not made bona fide but in 
order to effect au improper purpose the pro¬ 
per order to be made under 0.7, R. 10(1). 
Civil P. C., is to direct the return of the 
plaint to the plaintiff for presentation to the 
Court in which the suit should have been 
instituted after a proper valuation has been 
made. Therefore the order which states. His 
plaint will be returned for presentation to 
the Township Court of Mogok" is not a pro- 

1 (’ 41 ) 23 AIR 1941 Bang 187 : 195 I C 613: 1941 
R L K 495 (F B), Khem Raj v. Durgi. 
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a per order inasmuch as the District Court, 
instead of leaving the plaintiff to value the 
suit for the purpose of jurisdiction as might 
be considered by him to be reasonable and 
proper, has virtually placed a value on the 
subject-matter of the suit which is within 
the pecuniary limits of the Township Court 
of Mogok. 

For these reasons the order of the District 
Court under appeal is hereby set aside. The 
case will be sent back to the District Court 
of Katha to try and determine the question 
as to whether the valuation has been made 
bona fide and not in order to effect an im- 
b proper purpose before making a final order 
for returning the plaint to the plaintiff. If 
the District Court finds that it is a fit and 
proper case in which such an order is to be 
made, then the order will be only for the 
return of the plaint to the plaintiff for pre¬ 
sentation to the proper Court. As regards 
the costs of this appeal we have heard the 
representations made by the learned counsel 
for the parties and we decide that each party 
bear his or her own costs of this appeal. 
The District Court will no doubt exercise its 
own discretion in the matter of costs of the 
proceedings before it. 

« 

o Sharpe J. —I agree that this apical must 
be allowed and that each party should pay 
its own costs of this appeal. The case must 
go back to the District Court for that Court 
to decide whether the valuation of this suit 
by the plaintiff for purposes of jurisdiction 
was made bona fide and not in order to effect 
an improper purpose. If the District Court 
finds that the valuation was made bona fide 
and not in order to effect an improper pur¬ 
pose, it will then proceed with the suit. If it 
finds that it was made mala fide and in order 
to effect an improper purpose, it will return 
the plaint to be presented to the Court in 
which the suit should have been instituted 
in other words, the plaintiff will then have 
to set a fresh valuation upon the suit for 
purposes of jurisdiction and then present it 
to whichever is the appropriate Court hav¬ 
ing regard to his new valuation. That Court 
. “ a y in it3 turn also have to decide whether 
that fresh valuation was made bona fide and 
not in order to effect an improper purpose, 
if a similar objection can be and is again 
taken. 

k.s./r.k. Order set aside. 
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Roberts C. J. and Dunklet J. 

U Dhammathena — Appellant 
v. 


V Nyanoketara — Respondent. 

• First Appeal No. 108 of 1940, Decided on 13th 
March 1941, against decree of High Court, in Civil 
Regular No. 12 of 1940, D/- 11th July 1940. 


Landlord and tenant — A constructing build¬ 
ing on B*s land knowing that it belonged to B 
in expectation of its being occupied by C — C 
cannot claim permanent right of occupancy over 
the land against B unless B agreed with A before 
construction that C should have such right. 

If A constructs a building such as a study hall on 
land belonging to, and which he knows belongs to, 
B in the expectation that the building will be 
occupied by C (for the purpose of delivering lectures 
to students) thaf does not give C a permanent right 
61 occupancy over the land as against B % unless it 
can be proved that before its construction B agreed 
with A that C should have such a permanent right: 
17 Bom 736 and 20 Bom 298, Disting. [P 12e] 

U Hla Tun Pru —for Appellant. 

U Ba Sein for U E Maung —for Respondent. 


Roberts C. J. — This is an appeal from 
a judgment and decree of the learned Judge 
on the original side. The plaintiff.respon¬ 
dent brought a suit for possession, and he 
was described in the proceedings, not cor¬ 
rectly, as the poggalika owner of the Sein- 
ban Kyaungdaik, Baban; he was in reality a ^ 
long lease.holder of the property on a lease 
from the Rangoon Development Trust and 
to all intents and purposes therefore the 
owner. The defendant-appeilant U Dham- 
mathena was a Pali scholar who upon the 
invitation of the respondent’s nephew U 
Mandala came to reside in the Kyaungdaik 
with a consent of the plaintiff-respondent. 
There seoms to bo no doubt that after a time 
it was thought desirable, both by the res¬ 
pondent and others, that U Dhammathena 
should give instruction in Pali, aud perhaps 
in other matters, to some of the koyins and 
upazins in the Kyaungdaik, and with that h 
end in view U Po Thaung and other inter¬ 
ested parties approached the plaintiff to get 
his consent to the erection of a building 
within the Kyaungdaik which might be used 
os a study hall; and U Po Thaung’s version 
of that was that neither he nor U Dhamma- 
thena had any intention of setting up an 
independent Kyaungdaik aud the intention 
was that the Kyaung to be erected should 
continue to be under the control of the same 
Sayadaw. U Po Thaung says: 

-a*? 
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a There was therefore at that time, accord, 
ing to the evidence of the first witness for 
the defendant, no application ever made to 
the plaintift'-respondent that he should divest 
himself of any part of his ownership of the 
property, or do more than give a general 
licence for the appellant to become the fir^t 
resident in this study hall which was to be 
built, and at no time was he asked to give 
up any of the leasehold property. The result 
of putting the appellant into possession 
therefore was not to give him any rights in 
the property; he was not a tenant but was a 
mere licensee. We have been referred to the 
cases in 17 Bom 73G 1 and 20 Bom 23S. 2 Those 
b are cases in which it was clearly shown that 
the person on whose behalf the building was 
erected had rights by reason of the express 
permission of the owner of the property 
given to those who erected the building, that 
rights should be conferred upon the other 
person on his entry into it. But the evidence 
in this case falls short of that, and whatever 
U Po Thaung may have grown to think in 
the course of time had accrued to the appel¬ 
lant by way of some right, the fact remains 
that at no time did the plaintiff-respondent 
recede at all from the position that he was 
giving a mere permission for a study hall to 
c be built and hoping that the appellant would 
deliver lectures and give instruction to the 
monks there. That created no rights in fav¬ 
our of the appellant, and, agreeing with the 
reasons given by the learned Judge in his 
judgment for granting a decree, I am of opin¬ 
ion that this appeal should be dismissed. We 
have been asked by the learned counsel for 
the appellant in dismissing the appeal to say 
that the appellant has some rights over the 
material, but we are not prepared to do that 
since the question of who is the true owner 
of these materials has not been gone into 
in the Court below. It may be that he had 
some rights in connexion with them; on the 
d other hand, it may be that U Po Thaung has 
erected this building as a study hall and 
would afterwards be defeated if he attemp- 
ted to say that he had made any conditions 
to the gift to the owner of the property. Ac¬ 
cordingly, for all these reasons this appeal 
fails and is dismissed with costs, ad\ocates 
fee ten gold mohurs. 

Tlnnklev J _ I agree with my Lord. 

No question of Burmese Ecclesiastical law 
arises in this case. If A constructs a build- 

1TC93) 17 Bo^r 730 Tl)atUt^yaB ay a j i Pai v. 

Shridhar Narayan Pai. „ Cassum 

2. ('96) 20 Bom 298, Premji Jivan v. Haji Lassum 

Juma Ahmed. 


A. I. R. 

ing on land belonging to, and which he 
knows belongs to, B in the expectation that * 
the building will be occupied by c, that does 
not give c a permanent right of occupancy 
as against B unless it can be proved that be- 
fore its construction B agreed with A that C 
should have such a permanent right. There 
is no evidence whatever in this case to show 
that the respondent ever agreed with U Po 
Thaung and the other donors, who built the 
study hall, that the appellant should have a 
permanent right of occupancy thereof. 

G.N./R.K. Appeal dismissed . 
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Ba U and Shaw JJ. 1 

U Tun Yin — Appellant 

v. 

Maung Ba Han and others — 

Respondents. 

Civil Misc. Appeal No. 73 of 1940, Decided on 
24th March 1941, against order of District Court 
Pyapon, D/- 4th October 1940. 

Receiver—Person found entitled to letters of 
administration is fit to be appointed receiver of 
the estate. 

Ordinarily it is a person who has an interest 
in property who may be expected to see that it 
does not go to waste. Hence a person who has been 
found by the Court to be a fit person to be granted 
letters of administration in respect of the estate, is v 
also a fit person to be appointed a receiver of the 
estate. l p 13oJ 

Surridge and U Chan Htoon — for Appellant. 

U Ba Maung — for Respondents. 

Ba U J.—This Court has held that the 
appellant, Maung Tun Yin. is entitled to a 
grant of letters of administration to the 
estate of his deceased wife; but, owing to 
the difficulty of valuing the estate for the 
purposes of court-fees and for the furnishing 
of security, there has been some delay in the 
issue of the letters of administration. In the 
meantime it appears to be necessary that 
the estate should be protected from waste 
and therefore that a receiver should bo ap¬ 
pointed to take charge of the estate. The 
appellant asks that he might be appointed 
the receiver of the estate in place of the 
bailiff of the Court, who had formerly acted 
as the receiver. The reason why the baUin 
has had to be removed from his office “ 
receiver was that his sureties had intimated 
to the Court that they were no longer willing 

to act as his sureties. , 

The learned District Judge ^as of the 
opinion that a person who is notinterested 
in the estate should be appointed as r^ver. 
It is difficult to understand by what process 
of reasoning the learned Judge has arrivea 
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at that conclusion. Ordinarily it is a person 
who has an interest in property who may 
be expected to see that it does not go to 
waste. Moreover, by appointing a stranger 
as receiver of the estate, he has to be paid a 
commission for his services, and for an 
estate of the size of the one in this case the 
fees by way of commission will amount to 
something substantial, and that will bo lost 
to those who are eventually to obtain a share 
in the estate. For that reason, we are of 
opinion that, as the appellant has been 
found by this Court to be a fit person to be 
granted letters of administration in respect 
of the estate, he is also a fit person to be 
& appointed a receiver of the estate. As re¬ 
ceiver he will be an officer of the Court, 
subject to the directions of the Court. He 
will not be in a position to deal with the 
estate in any way that he likes; and, of 
course, he can be appointed a receiver on 
the condition that he will not be entitled to 
recoive any fees by way of commission. He 
will, of course, have to give security, and 
the security which has been considered 
sufficient for strangers must surely also be 
considered sufficient in his case. 


Consequently, we direct that the appellant 
0 shall be appointed receiver of the estate on 
his furnishing security for Rs. 80,000 and, 
the condition of his appointment is that he 
will not bo entitled to draw any fees by way 
of commission. In other respect he will be 
subject to the directions of the Court in the 
same manner as any other receiver appointed 
by the Court, that is to say, he must file his 
accounts from time to time as ordered by 
the Court, and that he will do nothing con¬ 
cerning the estate except under the direc- 
tions of the Court. The ordinary duty of 
collecting rents and such like will of course 
be undertaken by him without special leave, 
because that will be covered by his order of 
d appointment, but any special act which he 
desires to undertake, such as litigation and 
so on, must only be undertaken under the 
directions of the Court. It is to be under¬ 
stood that this order will supersede any 
order that the learned District Judge may 
have made, but it will be subjeot to the 
appellant furnishing the security that he has 
been ordered to give, within two months. 
The appeal is therefore allowed, and in all 
the oircumstances of the case we make no 
order for coslgr^? , v ^ ^y 

AppM'AlHoxoed. 


R.K. 


Advoc ate Hi gn Court 
^ Jammu & Kazimir 
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Mya Bu J. 

Maung Ba Thaw and others — 

Appellants 


v. 


6 


Ma Sato May arid another — 

Respondents. 

Second Appeal No. 223 of 1940, Decided on 6th 
February 1941, from judgment of Assist. Dist. 
Court, Bassein, in C. A. No. 39 of 1940. 

(a) Civil P. C. (1908), O. 22, R. 10—Plaintiff 
assigning interest in property in suit between 
decree of trial Court and institution of appeal— 
He does not lose his right to institute appeal— 
O. 22, R. 10 Is no bar to such right. 


Rule 10 is not one of the rules in O. 22 which m 
declare the abatement of a suit but it is merely a * 
provision enabling the assignee to continue the suit, 
if during the pendency of the suit, the interest of 
the plaintiff has been assigned to him. It is merely 
a permissive provision for the benefit of an assignee 
and not a punitive one to the detriment of the 
assignor. [P I4d] 

Therefore where a plaintiff to a suit transfers 
his interest in the property iu the suit between the 
decree of the trial Court and the institution of the 
appeal, he does not lose his right to appeal espe¬ 
cially where the plaintiff upon making the transfer 
has incurred oertain liabilities aud is still interested 
in the subject-matter of the appeal : 1905 AWN 
162 and (*35) 22 A I R 1935 Lah 119, Not foil.: 
(*30) 17 A I R 1930 All 380 and ( B 36) 23 A I R 1936 
Pat 420, Rcl. on. [P 14/ ; P 15a) 

(b) Civil P. C. (1908), O. 22, Rr. 10, 11—2 
Transfer of Interest to property in suit between 

decree of trial Court and institution of appeal_ 

Application by transferor for bringing trans¬ 
feree on record of appeal—R. 10 does not apply. 


Where a transfer of plaintiff's interest in tho 
property in tho suit has been mado between the 
decree of the trial Court and tho institution of tho 
appeal, and the transferor applies for bringing tho 
transferee on tho record of tho appeal filed by him, 
tho transfor not having been mado during tho 
pendency of tho appeal O. 22, R. 10 road with R. 11 
would not apply and even if it did, it would have 
been a stop to bo taken by the transferees and not 
by tho appellant, tho transferor. (P 156, c] 

E Maung (1) — for Appollants. 

Da Han — for Rospondonts. 

Judgment. — This appeal under s. loo, h 
Civil P. C., bos arison out of a suit filed by 
the appellants against the respondents in tho 
Township Court of Ngaputaw for declara¬ 
tion of their title to a certain piece of land. 
The Township Court dismissed the suit on 
8th April 1940. Before the expiry of the 
period allowed for an appeal from the deoreo 
of the Township Court to tho Assistant Dis. 
triot Court and on 80 th April 1940 the plain, 
tiffs exeouted a deed of conveyance of the 
property in suit in favour of one U Gan 
Man and his wife Daw Myine who were 
not parties to the suit. Subsequently the 
appellants filed an appeal in the Assistant 


Erl rt a ltd 
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District Court. The respondents took a preli¬ 


minary objection to the competency of the 
appeal on the ground that the appellants, 
having transferred all their right, title and 
interest in the property in suit to U Gon 
Man and Daw Myine, had no right of 
appealing against the decree affecting that 
property. The Assistant District Court up¬ 
held the objection and dismissed the appeal. 
In support of its judgment, the Assistant 
District Court relied on the decision of a 
single Judge of the Lahore High Court, 
reported in A I R 1935 Lah 119, 1 which was a 
case practically on all fours with the present 
one in main features. That decision pro¬ 
ceeded upon the footing that the appellant, 
who had transferred his interest in the 
property in suit to a third party during the 
period intervening between the passing of 
the decree and the institution of the appeal, 
had no subsisting interest which would en¬ 
title him to prefer an appeal, and that the 
provisions of o. 22, R. 10 , Civil P. C., did not 
apply to the case inasmuch as the assign¬ 
ment did not take place during the pendency 
of the appeal. A previous decision reported 
in 1905 AWN 102* was cited as laying down 
the proposition that : 

Where an appellant after the dismissal of her 
suit but before the appeal was filed lost all her 
interest in the property, the subject-matter of the 
appeal, the appeal must be dismissed. 

Unfortunately for me this particular report 
is not available in the library of this Court 
or in the Bar library and no corresponding 
report in other series has been traced. With 
all respect, however, lam unable to find sup¬ 
port for the ratio decidendi in these cases, 
in the Civil Procedure Code. There is. as far 
as I can see, no provision in the Civil Proce¬ 
dure Code which shows that a plaintiff who 
has assigned his interest in the property in 
suit during the pendency of the suit or an 
appellant who has assigned his interest in 
the property being the subject-matter of the 
litigation during the pendency of the appeal, 
loses his right of further prosecuting the suit 
or the appeal. Rule 10 is not one of the rules 
in O. 22 which declare the abatement of a 
suit but it is merely a provision enabling 
the assignee to continue the suit if, during 
the pendency of the suit, the interest of the 
plaintiff has been assigned to him It is 
merely a permissive provision for the 
of an assignee and not a punitive one to the 
detriment of the assi gnor. On the oth er 

1. (’35) 22 A I R 1935 Lah 119, Kanti Cbander v. 
Pirbhu Dayal. 

2. ('06) 1905 AWN 162, Indomati v. Babhuti 
Singh, 


A. I.R. 

hand the wording of the rule is clear enough 
to show that it does not provide for •>„ * 


provide for an 
assignment or creation or devolution of 
interest during the time intervening between 
the decree in the suit and the institution of 
the appeal therefrom. Where, however, after 
the decree, the interest of the decree-holder 
has been assigned to a third party, it is not 
absolutely necessary for the assignee to have 
his name brought on the record in place of 
the decree-holder, see air 1930 all 380 , 3 
where it was pointed out that : 

In the absence of the assignee’s name, the pro¬ 
ceedings can be continued as before by the decree, 
holder in spite of the assignment. If the decree 
which has been transferred is ultimately upheld 
the assignee is entitled to claim the benefit of it. It / 
is quite clear that it is the decree which is ulti¬ 
mately passed in the suit which is the final decree 
in the case and in which the original Court’s de¬ 
cree comes to be merged. An assignee of the decree- 
holder cannot be treated as a perfect stranger but 
must be deemed to be fully represented through the 
decree-holder. 

These observations confirm my view that 
even where an assignment has been made 
during the pendency of an appeal the ori¬ 
ginal appellant can continue the appeal 
without bringing the assignee on the record 
and o. 22, R. 10 is a provision framed for the 
benefit of the assignee who may take advan¬ 
tage of it in the protection of his own inte- 
rest or not. With regard to the question 
whether by the assignment the party to the 
suit who is aggrieved by the decree is de¬ 
prived of the interest in the subject-matter 
of the litigation which would entitle him to 
prefer an appeal the following observations 
made in the judgment of a Bench of the 
Patna High Court in 15 Pat G07* appear to 
me to be in point : 

The respondents’ objection to the appeals was 
that they were not maintainable at the instance of 
the plaintiffs because the plaintiffs had parted with 
their interest in the property. This does not appear 
to be a correct view of the law. The true position is, 
as explained in 20 C L J 107 fi that the plaintiff 
who has instituted a litigation may prosecute it to h 
its conclusion notwithstanding a devolution of his 
interest in the property. The litigation will conti¬ 
nue in his name for the benefit of his successor. 

* The assignment of interest which was 
under discussion in that case was an assign¬ 
ment which took place during the pendency 
of the suit before the decree appealed against 
was made on an assignment which was made 
and effected by that decree. I may also add 

3. (’30) 17 A I rT930 All 380 : 122 I C 189 : 1930 
A L J 1034, Banke Bebari Lai v. Itaghnbar Dayal. 

4. ('36) 23 A I R 1936 Pat 420 : 163 I C 908 1 . 15 
Pat 607 : 17 P L T 564, Joti Lai v. Sbeotlbajan 

5 ! ?15)2 AIR 1915 Cal 103 : 26 I C 4101 : 20 CLJ 
107, Rai Charan Mandal v. Biswa Nath. 
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that a party against whom a decree has been 
a passed is affected not only by being deprived 
of his interest in the subject-matter of the 
claim made by or against him but also by 
the order for costs and the like. Further, 
the plaintiffs in the present case who were 
seeking to establish their title to the pro¬ 
perty which they subsequently transferred 
to U Gon Man and Daw Myine upon making 
the transfer incurred certain liabilities one 
of which was that provided for under Sec. 
. 55 ( 2 ), T. P. Act, and were, therefore, still 
materially interested in the subject-matter 
of the appeal. For these reasons, in my opi¬ 
nion, the learned Assistant District Judge 
& was wrong in ordering the appeal to be dis¬ 
missed. The prayer of the appellants, which 
they appended to their objection to the res¬ 
pondents’ petition praying for the dismissal 
of the appeal on the ground of its incorape- 
tency, is not properly worded and seems to 
have been responsible for the actual order of 
dismissal passed by the learned Assistant 
District Judge. The prayer was one for 
bringing the names of the transferees on the 
record as appellants under o. 22 , R. 10 read 
with R. li, but the transfer not having been 
made during the pendency of the appeal 
O. 22, R. io read with R. ll would not apply 
c and even if it did it would have been a step 
to bo taken by the transferees and not by the 
appellants, the transferors. 

Be that as it may, the order dismissing 
the appeal on the ground of its incompetency 
cannot be sustained. It is accordingly set 
aside and the case is remanded to the Assis¬ 
tant District Court of Bassein for hearing 
and disposal upon the merits. There will be 
no order for costs in this appeal. The appel¬ 
lant is entitled to a certificate under s. 18 , 
Court-fees Act, for refund of the court-fee 
paid on the memorandum of appeal to this 
Court. 

d k.s./r.k. Case remanded . 
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Mya Bd and Mosely JJ. 

Ko Po Unit — Applicant 

v, 

Ko Sit On and others — Respondents. 

Civil Revn. No. 203 of 1940, Decided on 7th 
February 1941, against order of Dist. Court, 
Pyapon, D/- 24th Juno 1940. 

(a) Civil P. C. (1908), O. 22, Rr. 10 and 9 (2) 
—Deceased appellant leaving heir competent to 
apply to be brought on record—Heir neglect¬ 
ing to be brought on record to prosecute appeal 
—Appeal abating—Person subsequently obtain- 
mg letters of administration to deceased's estate 


can apply for setting aside abatement provided 
he can show sufficient cause for not applying * 
earlier—Pending appeal appellant dying on 3rd 
December 1937 leaving herdaughter as sole heir 
—On daughter's neglect to have herself brought 
on record to prosecute appeal mortgagee from 
deceased applying to be substituted on 10th 
January 1938 six days after his application lor 
letters of administration to deceased’s estate — 
Application allowed but subsequently dismissed 
by High Court in revision on 16th December 
1938 — Application for letters which was kept 
pending all the time resumed after 16th Decem¬ 
ber 1938 and letters granted to creditor on 5th 
June 1939—Appeal against grant of letters dis¬ 
missed on 6th November 1939—Creditor armed 
with letters issued to him on 17th February 1940 
applying for setting aside abatement of appeal 
on 19th February 1940 under O. 22, R. 9 (2) — 
Creditor held entitled to benefit of S. 5, Limita- J 
tion Act. 


When a deceased plaintiff or appellant leaves an 
heir or heirs who can, if they choose, apply to be 
brought on the record as legal representatives of 
the deceased plaintiff or appellant but they or any 
of them neglect to be brought on the record to pro¬ 
secute the case, the person obtaining the grant of 
letters of administration to the estate after the 
abatement of the suit or appeal is entitled to apply 
for the setting aside of the abatement of the suit or 
appeal provided he can show sufficient cause for not 
making the application earlier. [P 16a; 176] 


During the pendency of the appeal the appellant 
died on 3rd December 1937 leaving her surviving 
her daughter as the sole heir, who, however, did 
not take any steps to have herself substituted in the 
place of the deceased appellant, but on 10th Janu¬ 
ary 1938 the mortgagee of the land in suit from the 
deceased applied to the Court to have himself 
substituted in the place of tho deceased appellant 
six days after ho had filed his application for 
letters of administration to the estate of tho deceas¬ 
ed in the capacity of creditor. Tho application was 
allowed but subsequently dismissed by tho High 
Court in revision on 16th December 1938. Tho 
application for letters of administration whioh was 
kept pending all the time was resumed after 16th 
December 1938 and resulted in the grant of lottors 
of administration to the creditor on 5th June 1939. 
An appeal against tho grant of letters was dismissed 
by the High Court on 6th November 1939. There¬ 
after the creditor armed with the letters of admi¬ 
nistration which were issued to him on 17th 
Fobruary 1940 applied to the Court on 19th Febru¬ 
ary 1940 under O. 22, R. 9 (2) for sotting aside the 
abatement of the appeal and to be brought on tho 
reoord as the deceased's legal representative : 

Held that in the circumstances tho creditor was 
entitled to the benefit of S. 5, Limitation Act, as 
he was prevented by sufficient cause for not conti¬ 
nuing tho appeal earlier. [p i 7 a ] 

(b) Civil P. C. (1908), O. 22, R. 10—Assignee 
after trial Court's decree and before filing of 
appeal cannot avail of O. 22, R. 10. 

An assignee of tho appellant’s intorost after the 
decree of tho trial Court and bofore tho filing of 
the appeal cannot avail of tho provisions of O 22 
B. 10 : (’42) 29 A I R 1942 Rang 18, JM. on. ' 

tP 17c) 

(c) Civil P. C. (1908), S. 146 and O. 22-S, 146 
cannot override O. 22 (Per Mosely J.). 
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In view of its opening words "save as otherwise 
« provided by this Code” S. 146 cannot override tho 
provisions of 0. 22 . [p 

Basu — for Applicant. 

U E Maung — for Respondents. 

Mya Bu J. —The question for determina¬ 
tion in this case is whether when a deceased 
plaintiff or appellant leaves an heir or heirs 
who can, if they choose, apply to be brought 
on the record as legal representatives of tho 
deceased plaintiff or appellant but they or 
any of them neglect to be brought on the 
record to prosecute the case, the person ob¬ 
taining the grant of letters of administration 
to the estate after the abatement of the suit 
^ or appeal is entitled to apply for the setting 
aside of the abatement of the suit or appeal; 
and it has arisen in the following circum¬ 
stances : One Daw Nga, since deceased, filed 
a suit for recovery of possession of a certain 
piece of paddy land against the applicant Ko 
Po Unit and his wife Ma Ta Soke, respon¬ 
dent 2, and his tenant Kala Muthu, respon¬ 
dent 3, on 9th October 193G. The suit was 
dismissed by the trial Court on 12th July 1937. 
Ma Ta Soke is tho only daughter of Daw 
Nga and has all along been a friendly party 
to her mother Daw Nga in the litigation. 

On 8th September Daw Nga filed an ap- 
. peal in the District Court against the three 
' original defendants. After the dismissal of 
the suit by the trial Court but before Daw 
Nga filed an appeal in the District Court she 
created a simple mortgage of the land in suit 
in favour of respondent l, Ko Sit On. During 
the pendency of the appeal Daw Nga died 
on 3rd December 1937 leaving her surviving 
Ma Ta Soke as the sole heir. Ma Ta Soke, 
however, did not take any steps to have her¬ 
self substituted in the place of the deceased 
appellant, but on 10th January 1938 the res¬ 
pondent Ko Sit On applied to the Court to 
have himself substituted in the place of 
the deceased appellant claiming to represent 
1 her in his capacity as the mortgagee of the 
land in suit. This was sis days after he 
had filed his applications for lettersi of ad¬ 
ministration to the estate of Daw Nga in 
the capacity of creditor. The District Court 
allowed the application of: 10 th January i938 
by bringing his name on thei record as legal 

representative of Daw Nga. Ko Po Hmt and 
rr , t n this Court for revi- 


Kala Muthu applied to this Court 
sion of that order in Civil Revision Mo. 213 
of 1038 in which this Court pointed out that 
Ko Sit On was not the legal representative 
of Daw Nga and set aside the order of the 
District Court granting his application to be 
brought on the record as legal representative 
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of Daw Nga. The application for letters of 
administration was kept pending all the 9 
time. The High Court passed its order on 
16th December 1933 after which the proceed, 
ing arising out of this application for letters 
of administration was prosecuted with the 
result that on 5th June 1939, the letters of 
administration to the estate of Daw Nga were 
granted to Ko Sit On. Ko Sit On’s applies- 
tion for letters of administration was opposed 
by another mortgagee of the land in suit, Ko 
Po Hnit, who appealed against the order of 
the Assistant District Court granting Ko Sit 
On letters of administration to the estate of 
Daw Nga. The appeal was however dismissed 
by the High Court on Cth November 1939. / 
Thereafter Ko Sit On armed with the letters 
of administration which were issued to him 
on 17th February 1940 applied to the District 
Court to set aside the abatement of the ap¬ 
peal under O. 22, R. 9 (2), Civil P. C. The 
learned District Judge granted the applies, 
tion holding that, in the circumstances of tho 
case, Ko Sit On was prevented by sufficient 
cause from continuing the appeal earlier. 

These facts clearly show that there has 
not been any want of diligence on the part 
of Ko Sit On to have himself brought on the 
record of the appeal as legal representative 
of the deceased appellant. He made his first s 
application under O. 22, R. 3 (1) well within 
the time prescribed by law for tho making 
of such an application and it was only after 
he had filed his application for letters of 
administration to the estate of Daw Nga. 
After this Court set aside the order of tho 
District Court granting his application to be 
brought on the record as legal representative 
of Daw Nga on 16 th December 1933 Ko Sit 
On continued without delay to prosecute hi3 
application for letters of administration and 
eventually obtained a grant of tho same only 
on 17th February 1910. Two days after that 
he filed his application for the setting aside . 
of the abatement. In these circumstances, it 
is clear that so far as Ko Sit On is concerned 
he has all along been diligent in the prose¬ 
cution of his claim to be brought on the re¬ 
cord as legal representative of the deceased 
appellant and to prosecute the appeal in her 
place. The failure of his first application 
under O. 22, R. 3 (l) made it impossible for 
him to make a fresh application until be 
actually obtained the letters of admimstra- 
tion. That the steps which he took to obtain 
letters of administration ™re Prompt “ 
shown by the fact that he applied for he 
letters of administration even before the 
filing of his application under 0. 22, R. 3 UJ. 
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a The learned District Judge is right in grant¬ 
ing Ko Sit On the benefits of the provisions 
of S. 5, Limitation Act, and if his last appli¬ 
cation of 19th February 1940 is not debarred 
by any legal principle it is just and fair to 
grant it. The solution of the question whe¬ 
ther Ko Sit On was debarred from making 
his application upon his receipt of letters of 
administration after the abatement of the 
appeal by the fact that Ma Ta Soke who 
could have had herself brought on the record 
as legal representative in the place of the 
deceased appellant did not choose to do so, 
does not present any difficulty when it is 
borne in mind that if Ko Sit On had ob- 
b tained the letters of administration before 
the abatement of the appeal his application 
to be brought on the record as legal repre¬ 
sentative in the place of the deceased appel¬ 
lant would be perfectly valid. If Ko Sit On 
could make a valid application, then, there 
is no reason why he cannot make his present 
application provided he can show sufficient 
cause for not making it earlier. 

When I referred this case for the decision 
of a Bench, I thought that the case was some¬ 
what complicated by the fact that Ko Sit 
On, having taken the mortgage of the land 
in suit after the decree of the trial Court but 
c before the filing of the appeal, was in the 
position of an assignee of the interest of Daw 
Nga, and I thought that he could and should 
have made his first application to be substi¬ 
tuted in the place of the deceased appellant 
under o. 22, R. io (l). However, in view of 
my judgment in civil Second Appeal no. 223 
of 1940, 1 which I delivered since the order of 
reference in this case I find that there is no 
real complication at all, for, in the opinion 
which I expressed in that judgment o. 22 , 
R. 10 would not be of avail to Ko Sit On who 
had taken the assignment of the appellant’s 
interest after the decree of the trial Court 
d and before the filing of the appeal. For these 
reasons this application for revision fails and 
it is dismissed with costs, advocate’s fee two 
gold mohurs. 

Mosely J. — I agree. The effect of s. 146 
of the Code has not been argued, but in view 
of its opening words “save as otherwise pro- 
vided by this Code” it cannot override the 
provisions of o. 22 . 

G.N./r.k. Application dismissed . 
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Sharpe J. 

Narayana and others — Petitioners 

v. 

Dugal and others — Respondents . 

Civil Misc. Case No. 1 of 1941, Decided on 9th 
April 1941. 

(a) Rangoon City Municipal Act (6 of 1922), 
S. 15 — Petition objecting to election of can¬ 
didate — Rules regulating procedure of Chief 
Judge of Small Cause Court do not apply to 
High Court — Question of amendment of peti¬ 
tion — Principles applicable stated — Petition 
under S. 15 (1) disputing candidates' election 
on ground of non-qualification under Sch. 1, 
Chap. Ill, R. 2 (2) (b) — Amendment that 
candidate was disqualified by reason of S. 12 

amounts to introduction of new charge _ 

Neither bona fides of applicant nor absence of 
prejudice to candidate held sufficient reason 
for allowing amendment. 

The rules, which were made by the Rangoon 
High Court to regulate the procedure of the Chief 
Judge of Small Cause Court in dealing with election 
cases do not apply to the Rangoon High Court now 
that the special jurisdiction to deal with the election 
cases has been transferred to it. The question 
of the amendment of a petition objecting to the 
election of a candidate must unless and until the 
High Court make specifio rules dealing with the 
new and special jurisdiction, bo decided upon the 
principles generally applicable to the amendment 
of a petition initiating a proceeding on the original 
side of the High Court. An application to amend 
must always be made promptly and except for 
special reasons, an attempt to introducenewcharges 
at a late stage ought not to bo allowed even although 
the person applying for the amendment was not 
previously aware of the necessary facts. Mere ignor¬ 
ance of facts cannot be said to be a special reason 
for allowing an amendment. Every application for 
leave to amend must be considered in the light of 
the particular facts and circumstances in which the 
particular amendment is sought. The objections 
on the ground of non-qualification and disqualifica¬ 
tion are separate and distinct though both of them 
relate to a dispute as to the qualification of a candi¬ 
date declared elected to councillorship. (P 197*; 

T * . P20a.6,c) 

/*\ j* e Case °* an Ejection petition under S. 16 
\l) disputing the election of a candidate on tho 
ground of his non-qualification by reason of Sch.l, 
Ch.3, R.2(2)(b),an amendment that the candidate 
was disqualified by reason of S. 12 amounts to tho 

w UCtl0n °* a n0T ? c fi ar 6 e into the case. (Neither 
the bona fides of petitioner seeking the amendment 
nor tho absence of prejudice to tho candidate held 
sufficient reason for allowing the amendment.) 

, wx n CP 20(j,7»; P 2Ia,6] 

q kIuT,? Clty MunicJ P a l Act (6 of 1922), 
S - 12 Sth. 1, Ch. 3, R. 2—Petition 
under S. 15 (1)—Court adjudicating on qualifU 
cation or non-qualification of elected candidate 
—Court will not take notice of anything dis- 

noHce y Dg Cand * date cvcn wh *n brought to its 

n ^ W Ai er V h ° “} att t r upon whioh the is 
adjudicating under S. 16 (1) is the qualification or 

non-qualification of a candidate declared elected to 

Of anrih? 011 ?' l u e °° Urt ought not t0 nrtioS 
of anything (suoh aa ground o! oonviotioa under 
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S. 12) which would disqualify him, even though it 
is brought to its notice during the course of the 
adjudication. • [P 21 f] 

(c) Rangoon City Municipal Act (6 of 1922), 
Sch. 1, Ch. 3, R. 2 (2) (b)—Word ‘total’ in R. 2 
(2) (b) — Meaning — Meaning of R. 2 (2) (b) 
explained. 

‘Total’ connotes the addition of one thing to 
another, and the word ‘total* in R. 2 (2) (b) is used 
in connexion with monthly value for purposes of 
assessment to municipal taxation. “Total monthly 
value’* for purposes of assessment to municipal 
taxation means, therefore, the resultant figure 
obtained by adding together two or more such 
monthly values. If a building is treated as a whole 
under R. 3 (1) of Ch. 2 of Sch. 3, there canDOt be 
two or more such monthly values which are capable 
of being added together so as to make a total 
monthly value of that one building for purposes of 
b assessment to municipal taxation. Consequently, it 
cannot be said that when once a building as a whole 
is valued for purposes of assessment to municipal 
taxation at not less than one hundred rupees, every 
one who occupies or pays rent for a portion of that 
building, however small, is qualified under R. 2 (2) 
(b) to be elected as a councillor. What R. 2 (2) (b) 
means is that, if a person occupies or pays rent for 
more than one building or portion of a building in 
the City, he may add together the monthly values 
of those buildings or portions of buildings for pur¬ 
poses of assessment to municipal taxation, and if 
the total is not less than one hundred rupees he is 
qualified. [P 22/; P 23o] 

(d) Rangoon City Municipal Act (6 of 1922), 
Sch. 3, Chap. II, Rr. 3 (1), and 8 (2) and Sch. 1 
Chap. Ill, R. 2 (2) (b) — Occupier of portion of 
building paying larger rent—That by itself does 

C not increase value of portion or whole of build¬ 
ing for purposes of assessment to municipal 
taxation—That value can be increased only by 
assessor increasing assessment. 

For purposes of R. 2 (2) (b) of Chap. Ill, Sch. 1 
payment of rent by a person is not the test as to 
his eligibility for election but it is the assessment to 
municipal taxation that matters. The payment of 
a larger rent by the occupier of a portion of a build¬ 
ing does not of itself increase the value of tbe 
portion or whole of the building for purposes; of 
assessment to municipal taxation. That value ca 
only be increased by the assessor increasing the 
assessment. The monthly value of a particular por- 

isjusasOTScasas 

d assessment of tbe whole budding. It * only tne 
assessor who can increase the assessment^. 

(,) P S? °» CI,y E 

sufficient to bring the perspn w.th.n R. 2 (2) b) the 

words used therein be.ng pays rent . * 

Rangoon City Municipal Act (6 of 1922), 
S 15 ( 2)1 Words “and against whose election 

under S. 15 (2). 

The words “and against whose election no cause 
of objection is found- in S. 15 (2) mean, and 
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against whose election no cause of objection is found 
by the High Court as a result of adjudicating upon • 
any matter upon which an adjudication has been 
applied for at any time within eight days after tbe 
result of the election has been declared. There is 
no need, and, on tbe wording of S. 15, it would be 
most improper for the High Court to call for objec¬ 
tions to an unsuccessful candidate, who is to be 
declared elected under S. 15 (2), on the ground 
that his nomination was invalid. Consequently, 
when no objections to such a candidate are filed 
within eight days after the result of the election 
has been declared, no cause of objection can be 
found to his election and the High Court must 
declare him elected. [P 28 a,g\ P 296,c] 

(g) Rangoon City Municipal Act (6 of 1922), 

S. 15 — Personation by voter does not neces¬ 
sarily prevent candidate being returned. 

Personation by a voter when proved, only results , 
in the striking off of the particular vote so record- ' 
ed. It does not necessarily prevent that particular 
candidate being returned. (P 29 d) 

(h) Rangoon City Municipal Act (6 of 1922), 

S. 15 — Candidate forfeiting deposit can be 
deemed elected in certain circumstances. 

Section 15 does contemplate that a candidate who 
has forfeited his deposit may, in certain circum¬ 
stances, be deemed to have been elected. [P 29/] 

(i) Rangoon City Municipal Act (6 of 1922), 

S. 15—Election cases—Costs. 

The election cases dealt with by the High Court 
under the Act are governed by the principle gene¬ 
rally applicable to petitions initiating proceedings 
on the Original Side of the Rangoon High Court 
and consequently in those cases the High Court 
can make such orders for costs as it thinks pro- 
per. [ p 29 « 0 

Doctor and Gregory — . , 4 » 

for Petitioner (Victor Francis). 

Clark , Zorah Singh and N. Dose; Mootham and 
C. K. Ray; and Ra/i—tor Respondents Nos. 1 
and 2; 3; and 5. respectively. 

Respondent No. 4 in person. 

Preliminary Judgment. 

(24th March 1941) 

At the Rangoon Municipal elections on 
18th December last there were four candidates 
for the two councillorships to represent the 
Hindu community of the West Rangoon 
Ward. They were : Dr. Dugal, Mr. Lathia, 
Mr. Malik Ram and Mr. Ramanathan, and 
they are the first four respondents to the , 
present petition. The number of votes ob- 
tained by each of them was as follows : 
Dr. Dugal 2,393, Mr. Lathia 2,152, Mr. Malik 
Ram 280, and Mr. Ramanathan 284; and 
Dr. Dugal and Mr. Lathia were declared to 
be elected councillors. On 2nd January of 
this year, four persons, whose names were 
admittedly entered in the register of electors 
in that ward, presented the present Potion 
to this Court in which it is alleged that Lr. 
Dugal was disqualified under 8. IS (0, City 
of Rangoon Municipal Act, for being elected 
and fo? being a councillor, on the ground 
that at all material times he has been, an 
still is. a member of a joint and undivided 
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Hindu family which included and includes 
his brother, Karta Singh, and his nephew, 
P. S. Dugal, who were and are in the employ¬ 
ment of the Rangoon Corporation as an 
Assistant Engineer and Thugyi, respectively. 

As against Mr. Lathia the petition alleges 
that he was not qualified to be elected a 
councillor because he did not occupy or pay 
rent by himself or in partnership for a 
building, portion of a building or land in the 
City, the total monthly value of which for 
purposes of assessment to municipal taxation 
was not less than one hundred rupees. That 
is a reference to R. 2 (2) (b) of chap. 3 of 
sch. l, City of Rangoon Municipal Act. It is 
& the rule under which Mr. Lathia claimed in 
his nomination paper to be qualified to be 
elected as a councillor. Although it is even 
now less than three months since the peti¬ 
tion was presented to this Court, three of the 
four persons who presented the petition have 
for reasons best known to themselves ceased 
actively to prosecute it, and now the petition 
is only supported by the second petitioner, 
and, as ho is the only one of the petitioners 
now really concerned with this matter, I 
will hereafter refer to him as “the peti¬ 
tioner." The matter comes before this Court 
under s. 15 (l), City of Rangoon Municipal 
c Act, as amended in 1939, when the tribunal 
to adjudicate on any matter under s. 15 (l) 
was changed from the Chief Judge of the 
Rangoon Small Cause Court to the High 
Court of Judicature at Rangoon in the exer¬ 
cise of its original civil jurisdiction. 

The matter can be disposed of very shortly 
as regards Dr. Dugal. He was also a candi¬ 
date at the 1936 elections for the Rangoon 
Corporation and he was then elected, but was 
subsequently declared by the Chief Judge of 
the Small Cause Court to be disqualified 
under s. 12 (f), City of Rangoon Municipal 
Act; but Dr. Dugal has deposed before me 
d *kat on 6th July 1940 he formally effected a 
release of his status as a member of a joint 
and undivided Hindu family. Mr. Doctor, 
who appears with Mr. Gregory for the peti¬ 
tioner, has examined the legal document by 
which this release was effected and now 
accepts what Dr. Dugal has said before me, 
namely, that he was not at the time of the 
present election on 18th December last, nor 
is he now, a member of a joint and un¬ 
divided Hindu family. The case against him 
therefore fails. Section 16 ( 2 ), City of Ran. 
goon Municipal Act, says that if the Court 
finds that a person whose election is objected 
to was at the time of the election qualified 
to be elected as a councillor and was'not dis¬ 


qualified for being a councillor, it shall con- e 
firm the declared result of the election. No 
question has arisen before me as regards 
Dr. Dugal’s non.qualification but only as to 
the disqualification which I have mentioned. 

I accordingly find that Dr. Dugal was at the 
time of the election qualified to be elected 
as a councillor and was not disqualified for 
being a councillor. 

I will now proceed with a consideration 
of the matter which falls for adjudication as 
regards Mr. Lathia, and in connexion with 
the matter as against him a preliminary 
question arises in the following way: The 
present petition was duly filed in this Court 
within the time specified in S. 15 (l), City of / 
Rangoon Municipal Act. The allegation in 
the petition against Mr. Lathia was the 
one which I have already mentioned. The 
case proceeded in the ordinary way and 
Mr. Lathia filed his written objection on 
20th January, and thereafter all the usual 
steps were taken in the matter. On 22nd 
February an application was filed by the 
petitioner for leave to amend the petition by 
including in it an allegation that tlr. Lathia 
was disqualified, under S. 12 (a), City of 
Municipal Act, for being elected and for 
being a councillor, by reason of the fact that 
he had been convicted and sentenced for g 
defamation, under S. 600 , Penal Code; that 
that offence was one punishable with im¬ 
prisonment for a term exceeding six months; 
and that that conviction had not been sub¬ 
sequently sot aside. The objection to this 
proposed amendment of the petition is really 
this, that the application for leave to make 
it was made too late. 

Until, in May 1939, the tribunal for decid¬ 
ing all cases such as the present one was 
changed from the Chief Judge of the Small 
Cause Court to this Court in the exercise of 
its original civil jurisdiction, the procedure 
before the Chief Judge of the Small Cause 
Court in these cases was regulated by rules Jl 
made by this Court one of which, namely 
R. 9, provided that, after the time for pre- 
senting the petition had elapsed, no amend, 
ment of the petition so as to introduce new 
charges should be allowed, but such parti, 
culars of matters complained of in the 
petition might be directed to be furnished 
as might be necessary. I do not think that 
those rules, which were made to regulate the 
procedure of the Chief Judge of the Small 
Cause Court, apply to this Court now that this 
speoial jurisdiction has been transferred to 
it. I think that the question of the amendment 
of the petition m this case, and in similar 
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A cases, must now, unless and until this Court, 
makes specific rules dealing with this new 
and special jurisdiction, be decided upon the 
principles generally applicable to the amend¬ 
ment of a petition initiating a proceeding on 
the original side of this Court. Now, what 
are the general principles upon which an 
amendment ought to be made in such a case ? 

I should point out, I think, that it was not 
altogether impossible that I might have pro¬ 
ceeded with and disposed of this and the 
other Rangoon Corporation election case be¬ 
fore this application to amend the petition 
was even filed. It was only what I think 
may be called an unexpected prolongation of 
b the January High Court Sessions which pre¬ 
vented me from dealing with these cases 
before 22nd February, the date of the appli¬ 
cation for leave to amend. Such applications 
must always be made promptly and except 
for special reasons, an attempt to introduce 
fresh allegations at a late stage ought not, 

I think, to be allowed to new charges, even 
although the person applying for the amend¬ 
ment was not previously aware of the neces¬ 
sary facts. So that the first question to be 
answered is this : Is this a new charge ? 

Under S. 15 (l), City of Rangoon Municipal 
Act, this Court adjudicates upon a matter if 
c either (i) the order 6f the Commissioner as 
to the validity of the nomination of any 
candidate for election as a councillor is dis¬ 
puted, or (ii) the qualification of any person 
declared to be elected a councillor is dis¬ 
puted, or (iii) the validity of any election is 
questioned by reason of irregularity in the 
election proceedings, bribery, corruption, 
personation, treating, undue influence, or 
for any other cause. 

The original application in the present 
case came under the second of these three 
heads. The qualification of Mr. Lathia, who 
had been declared to be elected a councillor, 

. was disputed. It was disputed on the ground 
d that, for the reason which I have already 
mentioned, he was not qualified to be elected 
ag a councillor. Now, what does the app ica- 
tion for leave to amend the petitionseekto 
do ? It seeks to add an allegation that Mr. 

Lathia is disqualified for being elected and 
for being a councillor because of a certain 
conviction which is said to disqualify him. 

I think it right to say that this allegation 
also comes under the second of thethree 
main heads which I have ]ust motioned 
and to that extent it may be possible to say 
that this is not a new charge which it is now 
sought to introduce into the case But this 
second main head, which deals with a dispute 


A. I. R. 

as to the qualification of a person declared to 
be elected a councillor, embraces two quite e 
distinct matters: a councillor’s qualification 
may be disputed either (a) because he was 
not qualified under R. 2 of chap. 3 of Sch. l, 
or (b) because, although he was duly quali-' 
fied under R. 2 he was nevertheless disquali¬ 
fied under s. 12 . To my mind absence of 
qualification and disqualification are two 
very different things; at any rate the City 
of Rangoon Municipal Act deals with the 
two matters as if they were quite separate 
and distinct, in the same way as is done in 
the Government of Burma Act, 1935. The 
subject of the qualification of councillors is 
dealt with in Chap. 3 of Sch. l, City of / 
Rangoon Municipal Act, while the subject of 
their disqualification is dealt with in S. 12 
in the body of that Act. The commencement 
of sch. 3, Government of Burma Act, states 
the general qualification for membership of 
the Burma Legislature, while S. 25 in the 
body of that Act, deals with disqualifies- 
tions for membership. Non-qualification and 
disqualification may be conveniently des¬ 
cribed together under the single heading of 
“incapacity for being elected,” a phrase used 
in Rogers on Elections. As the original 
allegation against Mr. Lathia was one of 
non-qualification and the new allegation q 
sought to be added is one of disqualification, 

I think that the amendment which is now 
asked for would introduce what may pro¬ 
perly be called a new charge. Accordingly 
the next question is whether there is any 
special reason for allowing it at this ad¬ 
mittedly late stage. 

I will say at once that it appears to me 
that this application to amend is a perfectly 
bona fide one in the sense that I do not 
think that the petitioner has wilfully delayed 
putting forward this additional objection to 
respondent 2's qualifications. The petitioner 
has sworn that it was on 17th February last h 
that ho learnt for the first time (and tho 
application for leave to amend was filed on 
22nd February) of the conviction which he 
now wishes to bring to the notice of this 
Court, and that he was not aware of that 
conviction at the time of, or prior to, the 
filing of the original application; while thero 
is no objection, stiff less an affidavit, filed 
by Mr. Lathia to suggest that what the peti¬ 
tioner has sworn on this point is in any way 
untrue. But I do not think that mere iguor- 
ance of the facts can be said to be a 8 t**'£j 
reason for allowing the petitioner to go into 
this additional matter. I must also consider 
Mr. Lathia's position. It is, so far as I can 
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see, right to say that this amendment if 
allowed could not possibly take Mr. Lathia 
by surprise, or prejudice him in his case. If 
this conviction never existed, and if I allow 
this amendment to be made, then the peti¬ 
tioner is necessarily unable to prove that 
there was such a conviction; while, if there 
was such a conviction, respondent 2 must all 
along have known of it and must be taken 
to have considered the effect which it might 
have upon him if he stood as a candidate for 
election as a councillor. Every application 
for leave to amend must be considered in the 
light of the particular facts and circumstances 
in which the particular amendment is 
6 sought. I think the present application to 
amend is a border-line case. On the one side 
there is, as I have mentioned, the bona tides 
of the petitioner and, on the other side, the 
fact that Mr. Lathia cannot be prejudiced in 
any way if this amendment is allowed. On 
the whole I think that I must say that to 
allow this amendment would really amount 
to allowing a fresh charge to be introduced 
into the case, and that neither the bona fides 
of the petitioner nor the absence of prejudice 
to Mr. Lathia can be said to be a special 
reason for allowing such an amendment. In 
the result, but not without some hesitation, 
c I think that I ought to refuse to allow the 
petitioner to amend his petition in the way 
in which he seeks to do. 

Before passing to the main, or original, 
case made against Mr. Lathia, there is some¬ 
thing else with which I must deal. Mr. Doctor 
has said that even if he is now allowed to 
amend the petition so as to introduce this 
disqualifying conviction, as it may be des¬ 
cribed, yet he can get this conviction before 
the Court by what may be called a side 
wind. He says that whether or not this 
particular disqualification is pleaded, when 
once this conviction is brought to the notice 
of the Court, the Court must act upon it. It 
5 is to be noted that under s. 15 (l) all that 
I am doing is adjudicating on the matter 
which has been brought before the Court. 
The matter which has been brought before 
the Court for adjudication in this case is 
whether Mr. Lathia was qualified or not, and 
not whether he was disqualified. The former 
is the matter upon whioh I have to adjudi¬ 
cate. It might be that, if, in the course of 
its adjudication upon that question, it were 
brought to the notice of the Court that Mr. 
Lathia was not qualified by reason of some 
other, fact or circumstance whioh had not 
been pleaded, the Court ought to take such 
further fact or circumstance into considera¬ 


tion. Or it might be that, if the matter upon c 
which I were now adjudicating were whether 
Mr. Lathia was disqualified for being elected 
and for being a councillor on the ground, 
say, that he was an undischarged insolvent 
it might be that the Court would be under a 
duty to consider any other ground of dis¬ 
qualification mentioned in S. 12 which might 
be brought to its notice during the course of 
its adjudication upon the matter of Mr. 
Lathia’s disqualification. I only say that in 
either of those cases it might be, I do not say 
that it would be, thb duty of the Court to 
consider whatever was brought to its notice 
because neither of those questions is the 
question which I have to decide here. But f 
I am quite clearly of opinion that where the 
matter upon which the Court is adjudicat¬ 
ing, as in this case, is the qualification or 
non-qualification of Mr. Lathia, I ought not 
to take notice of anything which would dis. 
qualify him, even though it is brought to my 
notice during the course of the adjudication. 
So that I do not think that Mr. Doctor’s 
effort to bring Mr. Lathia’s conviction to my 
notice in this alternative way can succeed 
any more than his attempt to bring it to 
my notice by amending his original petition. 

I will therefore proceed to adjudicate on 
the qualification or non-qualification of Mr. g 
Lathia upon the ground originally appearing 
in the petition, namely the ground appear¬ 
ing in para. G thereof, which was that Mr. 
Lathia was not qualified because he did not 
occupy or pay rent at any time material to 
this application either by himself or in part¬ 
nership for a building or a portion of a 
building the total monthly value of which 
for purposes of assessment to municipal 
taxation was not less than one hundred 
rupees as represented by him in his nomina¬ 
tion paper. In his nomination paper, Mr. 
Lathia advanced as his qualification for 
being eleoted os a councillor the following h 
fact: Ho stated : n 


I ocoupy or pay rent by myself or in partnership 
for a building, portion of a building or land in the 
City, the total monthly value of whioh for purposes 
of assessment to municipal taxation is as stated 
hereinunder being not less than one hundred 
rupees : 

1. Rooms Nos. 2-8, House No. 61/63, 

30th Street, Rangoon. Rs. 70 p, 

2. Room No. 6, House No. 44-50, 

29th Street. R 3 . go p. 


m. 


m. 


Rs. 120 p. m, 

By R. 8 (l) of ohap. 2 of soh. 8 , City of 
Rangoon Municipal Act, when any building 
is let to two or more persona holding it seve¬ 
rally, the assessor may, for the purpose of 


b 


d 
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assessing such building to the property taxes, 
either treat the whole thereof as one property, 
or with the written consent of the owner of 
such building, treat each several holding 
therein or any two or more of such several 
holdings together, or each floor or flat, as a 
separate property. It is common ground 
between the parties that what Mr. Lathia 
calls Rooms Nos. 2 and 3 in No. Gl/G3, 30th 
Street and what he calls Room No. G in 
No. 44-50, 29th Street, are in each case a part 
of a larger building. Each is what Mr. 
Rennick, the Assessor tor the City of Ran¬ 
goon, who was called before me as a witness, 
has described as a separate “occupation.” 
The whole of No. Gl/G3, 80th Street, has been 
treated by Mr. Rennick, in his assessment, 
as one property and so has the whole of 
No. 44-50, 29th Street. They were so treated 
under R. 3 (l) which I have just mentioned. 


of the portion of the 30th street building 
occupied by Mr. Lathia, or anything what- C 
ever concerning the 29th street building. So 
I will first consider the wording of R.2(2) (b) 
from this point of view. 

That rule says that the total monthly 
value for purposes of assessment to muni, 
cipal taxation must be not less than one 
hundred rupees. I am quite unable to ac¬ 
cept Mr. Clark’s interpretation of that rule, 
when he says that it means that, when the 
total monthly value of the whole building 
for purposes of assessment to municipal taxa- 
tion is not less than that sum, it matters not 
what particular portion any would-be coun¬ 
cillor occupies or for what particular portion ! 
he pays rent. ‘Total’ connotes the addition of 
one thing to another, and the word is here 
used in connexion with monthly value for 
purposes of assessment to municipal taxation. 


It is not disputed by the petitionee that Mr. 
Lathia occupies or pays rent by himself 
for that portion of the building known as 
No.Gl/63, 30th Street, which Mr. Lathia des¬ 
cribes as rooms Nos. 2 and 3 in that building, 
and it is also common ground between the 
parties that the monthly value of that whole 
building, namely No. 61/G3, 30th street, for 
purposes of assessment to municipal taxation 
is not less than one hundred rupees. 

One view of the matter advanced before 
me by Mr. Clark is that, when once a build¬ 
ing is valued, as a whole, for purposes of 
assessment to municipal taxation at not less 
than one hundred rupees, it matters not how 
small a part of that building a would-be coun¬ 
cillor occupies and that it matters not how 
small a rent that a would-be councillor pays 
for any part of that building, so long as he 
occupies some portion of it or pays some rent 
for some portion of it. When once a building 
as a whole is valued for purposes of assess¬ 
ment to municipal taxation at not less than 
one hundred rupees, every one —it is stated 
by Mr. Clark—who occupies or pays rent lor 
a portion of that building, however small, is 
qualified under this particular rule to be 
elected as a councillor. I therefore propose 
to deal with this point first, for, if it is a 
sound contention, there is nothing more for 
me to sav about this case. There is no ques- 
tion, as I say, that Mr. Lathia occupies a 
portion of No. 61/63, SOth Street and that the 
monthly value of the whole of that building 
for purposes of assessment to municipal tax¬ 
ation is not less than one hundred rupees- J 
Mr. Clark is right on this point, I do not 
need to consider either what is the value for 
purposes of assessment to municipal taxation 


‘Total monthly value* for purposes of assess¬ 
ment to municipal taxation means, therefore, 
the resultant figure obtained by adding to¬ 
gether two or more such monthly values. If 
a building is treated as a whole under R. 3 (l) 
of Chap. 2 of sch. 3, there cannot be two or 
more such monthly values which are cap¬ 
able of being added together so as to make a 
total monthly value of that one building for 
purposes of assessment to municipal taxa- Q 
tion. So that I do not think that ‘total* 
means what Mr. Clark asks me to say that 
it means. Mr. Clark has relied upon a judg¬ 
ment of the Chief Judge of the Small Cause 
Court given in 1938. It will be remembered 
that the Chief Judge was at that time the 
tribunal which had to adjudicate upon such 
a question as the one which I am now con- 
sidering. The learned Chief Judge in the 
course of that judgment said that in-the case 
of a building comprising separate parts or 
flats a single and indivisible assessment of 
the whole building is the only assessment 
which is permissible or valid under the Act, ^ 
and ho continued: 

It follows that a person paying rent of any por- 
tion of a building of which the assessable value ex- 
cecds Rs. 100 must be deemed to be qualified to be 
elected as councillor. To hold otberw.se would be 
to ignore the wording of the rule and to miss tbo 
significance of the word 'total' which appears 
therein. It is true that such int f r P re ^ t ^ n s ,“^ 
enable persons paying insignificant rents “ 

for election. But I must construe the rule «s . 
stands and apply to it the normal standards oi 

interpretation. 

Now with great respect to the l»«ed 
Chief Judge it was not correct to say that 

no other assessment but a single, > n J'' ,8 ‘ ble 
one was permissible or valid under the Act 
As I have already pointed out, by R. 3 (U 
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the assessor is expressly permitted, with 
a the written consent of the owner of a build- 
ing let to two or more persons holding it 
severally, to treat each several holding there¬ 
in, or each floor or flat, as a separate pro¬ 
perty. I do not think that if the view contrary 
to the one taken by the learned Chief Judge 
is adopted the word ‘total’ in the rule loses 
its significance. It has, to my mind, a clear 
meaning. It means that, if a person occupies 
or pays rent for more than one building or 
portion of a building in the city, he may add 
together the monthly values of those build¬ 
ings or portions of buildings for purposes of 
assessment to municipal taxation, and if the 
b total is not less than one hundred rupees he 
is qualified. That is my reading of the-rule. 
About that I will just add two things, which 
confirm me in the correctness of my inter¬ 
pretation. Mr. Rennick, the assessor, told 
me in evidence that ever since he came in 
1923 that had been the interpretation put 
upon this particular rule, until in 1938 for 
the first time the point was taken and the 
learned Chief Judge of the Small Cause 
Court decided it the other way. Secondly, 
Mr. Lathia’s nomination paper clearly shows 
that he thought that that was the interpre¬ 
tation to put upon the rule, because he did 
c not set up a claim to bo qualified to be elected 
as a councillor because ho occupied or paid 
rent for a portion of No. 6l/G3, 30th Street 
the total monthly value of which for pur¬ 
poses of assessment to municipal taxation is 
not less than one hundred rupees and leave it 
at that, but he proceeded to specify portions 
of two distinct buildings and to set against 
each only a proportion of the assessment of 
the whole building in which it was comprised. 
He put down Rupees 70 in the one case and 
Rs. 50 in the other, and he then drew a line 
and added them up and claimed to be quali- 
fied because the total was Rs. 120 . These two 
d observations serve to show that the inter¬ 
pretation which in my judgment is the right 
one is one which obtained for many years 
with the assessor of this city and is the one 
which Mr. Lathia himself thought, at any 
rate at the time he put in his nomination 
paper, was the correct one. 

The question, therefore, now is: Did Mr. 
Lathia occupy or pay rent for a portion of 
No* 6l/6S, 30th street and for a portion of 
No. 44/60, 29th Street, and, if so, did the 
monthly value of those two portions of 
buildings for purposes of assessment to muni, 
oipal taxation add up to a total whioh was 
not less than one hundred rupees ? As I have 
3aid already, there is no question as to the 


30th Street premises, in that it is conceded e 
that Mr. Lathia occupied or paid rent for a 
portion of No. 6l/63 in that street. The first 
question accordingly is : What was the 
monthly value of that portion for purposes 
of assessment to municipal taxation ? Now 
I will say at once that in my judgment the 
rent a person pays is not the test; the test is: 
What is the monthly value for purposes of 
assessment to municipal taxation ? A man 
by this very same rule is qualified to be 
elected as a councillor if he merely occupies 
(without paying rent for) a portion of a 
building, if that portion is of the requisite 
monthly value for purposes of assessment to 
municipal taxation ; the amount of the rent * 
which a man pays has, I say, nothing to do 
with it. The position in this case as far as 
the 30th Street building goes is this, as Mr. 
Rennick, the assessor, has stated in evidence 
before me : No. 61/G3, 30th Street was in 1937 
assessed as a whole. It comprised what Mr. 
Rennick calls a number of “occupations” and 
the total of the gross rentals of all those oc¬ 
cupations amounted in 1937 to Rs. 345-8-0. 
Mr. Lathia was not occupying any part of 
this building at that time* At the time of 
that 1937 assessment, one occupation on the 
ground floor was vacant and a gross rental 
Rs. GO was assigned to it for assessment pur- ft 
poses. Mr. Rennick explained fully how he 
arrived at the assessment of the whole build¬ 
ing and to put it shortly it was this : he 
added up the gross rentals of all the occupa¬ 
tions, including Rs. 60 for the then vacant 
occupation on the ground floor, and that 
came, os I say, to Rs. 845-8-0. He then made 
a deduction of 14 per cent, from the gross 
rental. 


The proper method of approach to a case 
such as this was laid down in 5 Rang. 715 1 
at p. 725. The Court in that case indicated 
a formula for use in a case such as this, 
where a building assessed as a whole is let . 
out in a number of occupations, the landlord h 
paying the municipal taxes for the whole 
building. Mr. Rennick said that, following 
what was laid down in that case, he fixed 
14 per cent, os the appropriate figure for the 
part of Rangoon comprising 30th Street, and 
that, in accordance with the formula so laid 
down by this Court he first of all took 14 per 
cent, off the total of the gross rentals of this 
building in 30th street. A further deduction 
of ten per cent, was made by Mr. Rennick, 
under R. 8 ( 2 ) of chap. 2 of soh. 8 , City of 

1. (’28) 15 A.I.R. 1928 Rang. 98 : 107 1.0. 857 : 5 

Rang. 716, Sooratee Bara Baaaar Co. Ltd. v. 

Munioipal Corporation o! Rangoon* 
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mined to treat all the several holdings com¬ 
prised within any one building as one property 
to deduct from the gross annual rent such a 
sum as he shall deem fair and reasonable in 
all the circumstances of the case, being not 
more than 20 per cent, of such gross annual 
rent. Rule 3 ( 2 ) concludes by saying that the 
remainder shall be the annual value at which 
such building shall be assessed to property 
taxes. In the exercise of his discretion under 
this sub-rule Mr. Rennick deducted ten per 
cent, in this particular case. After making 
the two deductions which I have mentioned, 
and after rounding up the resultant fraction, 
Mr. Rennick assessed the whole of this 30th 
street building at Rs. 250, so that in 1937 
the monthly value of this building for pur¬ 
poses of assessment to municipal taxation 
was Rs. 250. Some time in 1939, before May 
of that year, Mr. Lathia moved into the 
occupation on the ground floor which had 
theretofore been vacant. He installed a prin¬ 
ting press in that occupation and by reason 
of that fact the building was re-assessed. 
Mr. Rennick was asked before me to say 
what is the monthly value for purposes of 
municipal taxation of the portion of this 
building so occupied by Mr. Lathia, and he 
said that the answer was to be found by 
doing the following sum : 

RS. 3§§y8 0f 250/ - + BS - 15/ - 

The whole of the Rs. 15 had to be added 
to what would otherwise be the assessment 
of this particular occupation, because the 
increased assessment of the whole building 
was wholly attributable to the printing press 
installed in this one particular occupation. 
Mr. Rennick worked that sum out, and the 
answer was 58.4 rupees. So that from the 
time that Mr. Lathia went into this occupa¬ 
tion its monthly value for purposes of assess¬ 
ment to municipal taxation was 5S.4 rupees. 
That assessment has never been increased 
or varied in any way and has throughout 
remained the monthly value of this occupa¬ 
tion for purposes of assessment to municipal 
taxation. Mr. Clark has sought to say that 
the monthly value for purposes of assessment 
to municipal taxation of this occupation is 
now seventy rupees and he says that be- 
cause he elicited the foUowing answer from 
Mr Rennick in cross-examination. Assuming 
that Mr. Lathia pays a rent of seventy 
rupees, his assessment, said Mr. Rennick, 
(meaning, presumably, the monthly value of 
this particular room for purposes of assess- 


say, seventy rupees gross rental less fourteen * 
per cent, which comes to 60 . 2 , rupees less ten 
per cent, which comes to 54.18 rupees (say 
faftyfive rupees) plus fifteen rupees for the 
machinery installed. As a matter of fact 
there is no evidence at all before me—Mr 
Lathia himself did not go into the witness- 
box—to show what rent he (Mr. Lathia) has 
been paying for this portion of the 30th Street 
building. 

In his nomination paper Mr. Lathia did 
not say that he was paying a rent of seventy 
rupees, he said that the value for purposes 
of assessment to municipal taxation of this 
portion of No. 6l/G3, 30th Street was seventy / 
rupees. But let me assume in Mr. Lathia’s 
favour that he has been paying a rent of 
seventy rupees for it: that of itself does not 
increase the monthly value of this occupation 
for purposes of assessment to municipal 
taxation. That value can only be increased 
by the assessor increasing the assessment. 

If the assessor were to be informed that, 
since he last assessed the whole building, the 
landlord had been receiving an increased 
rent for this particular occupation, he would, 
without doubt, take steps to increase the 
assessment of the whole building on the 
basis of an increased gross rental, and that g 
part of the new assessment of the whole 
building which is attributable to this parti¬ 
cular occupation would be correspondingly 
increased. But it is only the assessor who 
can increase the assessment. It is impossible 
to say that the monthly value of this parti¬ 
cular occupation for purposes of assessment 
to municipal taxation has yet been increased 
—that it has been increased merely because 
the landlord is receiving a larger rent from 
it than he did at the time of the last assess¬ 
ment of the whole building. The landlord is 
not called upon to pay any larger sum by 
way of municipal taxes, merely because he h 
receives a larger rent. It is true that the . 
landlord has a duty, under R. 8 (2) of chap. 2 
of sch. 3, City of Rangoon Municipal Act, to 
inform the assessor of any such increase in 
rent, so that the latter may take steps to 
increase the assessment, but if the landlord 
does not do so the person paying the increas¬ 
ed rent cannot say that the assessment of 
the portion which he occupies has been 
increased. There is nothing to prevent the 
occupier or tenant informing the assessor of 
the rent which he is paying for any particu¬ 
lar building or portion of a building, and, 
if he does so, the assessor may then, under 
R. 7 (1) of Chap. 2, increase the assessment, 
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a if he thinks fit, after giving notice to the 
landlord. 

There are two things to be observed about 
the answer of Mr. Rennick to which Mr. 
Clark attaches so much importance: first, it 
starts with the hypothesis that Mr. Lathia 
pays a rent of seventy rupees; secondly, even 
if that hypothesis be found to be an actual 
fact, Mr. Ronnick’s statement that the assess¬ 
ment would be seventy rupees means that 
that would be the monthly value for purposes 
of assessment to municipal taxation of this 
particular portion of the 30th Street building 
after all the necessarily elaborate steps had 
been taken by him to increase the assess- 
b ment of the whole building. All the relevant 
rules in Chap. 2 of Sch. 3 would have to be 
complied with before that assessment could 
be increased so that it could be said that 
the monthly value of this particular portion 
for purposes of assessment to municipal taxes 
was seventy rupees, and Mr. Clark cannot 
suggest, that a single one of the necessary 
steps has yet been taken. Clearly, the real 
point is this, and as to it I entertain no doubt 
whatever: the figure which is the test of 
qualification under R. 2 ( 2 ) (b) is the figure 
which the assessor says is the monthly value 
for purposes of assessment to municipal 
c taxation as ascertainable from the assessment 
list actually in existence. In this case Mr. 
Rennick says that the figure is 58.4 rupees, 
so that is the figure which I take in respect 
of the portion of the 80th Street building 
occupied by Mr. Lathia. 

The next question is: Can Mr. Lathia add 
to that figure of 58.4 rupees another figure 
representing the monthly value for purposes 
of assessment to municipal taxation of some 
other building or portion of a building which 
he occupies or for which he pays rent, so as 
to make the total of the two figures not less 
than one hundred rupees? Mr. Lathia seeks 
d to add to the figure which I have already 
mentioned a figure of Rs. 50 for the 29th 
street premises. The first question is: Has 
Mr. Lathia occupied or paid rent for a por¬ 
tion of NO. 44-50, 29th Street? There has been 
a dispute before me as to that. Undoubtedly 
the transaction between Mr. Lathia and the 
landlord of the 29th street building was en¬ 
tered in the latter's books in an unusual and 
peculiar way. I do not however propose to 
discuss the evidence in detail. It appears to 
me impossible to say that Mr. Lathia has 
not paid rent for a portion of the 29th street 
building from December 1939 onwards until 
January of the present year. I should be very 
alow to find on the evidence before me that 


Mr. Lathia was in occupation of the 29th a 
Street room before August 1940. It appears 
that on the 15th of that month he paid rent for 
that room for the five months from December 
1939 to April 1940 inclusive, and that on 22nd 
August last he paid the rent for May 1940. It 
is said that he was in arrears with his rent 
because he was in jail. I was not told why 
he was then in jail, but it was certainly not 
in respect of the conviction which the peti¬ 
tioner was desirous of bringing to my notice, 
because that was said to be a conviction back 
in 1929. The words in R. 2 (2) (b) are “pays 
rent” so that, presumably however late in 
the day any rent is paid it is sufficient to 
bring the person within the rule. / 

There was some slight argument before 
me as to whether it was not necessary that 
a person should be qualified under R. 2 (2) to 
be elected as a councillor for the same period 
as it was necessary for a person to bo quali¬ 
fied under R. l (2) to have his name entered 
in the register of electors; in other words, 
that it was necessary for Mr. Lathia to have 
occupied or paid rent for this part of the 29th 
Street building at least since 1st January 1940. 

I do not have to decide whether that is the 
right period or not, because Mr. Lathia was 
careful to pay rent in arrear for just suffi¬ 
ciently long a time to take him back to a g 
date prior to 1st January 1940, which is the 
earliest date which can possibly bo suggested 
as being necessary to qualify him. So I hold 
that Mr. Lathia did pay rent for a portion 
of the 29th Street building as required by 
the rule. The amount which he paid was 
Rs. 50 a month, but, os I havo already said 
in connexion with the 30th Street building, 
the rent which a person pays is not what 
matters. The test is : What is the monthly 
value of the building or portion of the build, 
ing for purposes of assessment to municipal 
taxation? I have to ascertain what was that 
value in the case of that portion of the 29 th 
Street building for which Mr. Lathia paid h 
this rs. 50 a month. According to Mr. Ren- 
niok the position of the 29th Street building 
stands in this way: The building is assessed 
as a whole, and the assessment was last 
revised in 1937. The building comprised five 
occupations on the ground floor, each of 
which inoluded a shop, an inner room behind 
the shop, and a kitchen, W. c. and bath- 
room at the rear. 

Mr. Rennick ascertained that the gross 
rental of each of those occupations was then 
Rs. 60. On the first floor there were six rooms 
of varying gross rentals whioh aggregated 
Rs. 151. On the second floor there were seven 
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a rooms all of which were in the owner’s 
occupation, and Mr. Rennick fixed the gross 
rental for the whole of that floor and also 
for six small store-rooms on the third floor, 
which were also in the owner’s occupation, 
at Rs. 196, in accordance with the provisions 
of S.S0 (*2), City of Rangoon Municipal Act. 
Dealing with the 29th Street building in the 
same way in which he dealt with the 80 th 
Street building, Mr. Rennick in 1937 assessed 
the whole building at Rs. 460. The portion of 
that building for which Mr. Lathia has been 
paying this monthly rent of Rs. 50 may, I 
think, be best described as being underneath 
and behind the stair-case leading to the 
^ upper floors of the building. Mr. Rennick’s 
evidence was that he has nothing in his 
records made in 1987 which deals with this 


I will repeat here just one thing which I 
said in regard to the 30th street building, C 
namely, that it is clear from the rules in 
chap. 2 of sch. 3, City of Rangoon Municipal 
Act, that if it had been brought to the notice 
of the assessor either by Mr. Lathia’s land, 
lord or by Mr. Lathia himself—and I desire 
to point out that the landlord of the 30 th 
Street building had a legal duty to do so 
under R. 8 (l) of chap. 2 of sch. 3, because 
he had already furnished a written return 
as provided by R. 2 (l) of that chapter—the 
assessor would undoubtedly have revised 
the assessment. But neither Mr. Lathia nor 
his landlord did so, and the result is that 
Mr. Lathia has been paying rent for a por- t 
tion of a building, which portion has no 
monthly value for purposes of assessment to 


space on the ground floor for which Mr. 
Lathia has been paying this rent. He assigned 
to it no separate or special value and he has 
never since 1937 altered the assessment of 
the whole building so as to increase it in 
view of an enhancement of the gross rental 
of the whole attributable to the part for 
which Mr. Lathia has been paying this rent. 
It is clear therefore that this portion of the 
building for which Mr. Lathia has been pay¬ 
ing rent has never yet had any monthly 
c value for purposes of assessment to munici¬ 
pal taxation, and therefore there is nothing 
which Mr. Lathia can add to the figure of 
Bs. 58.4 in the hope of making the total not 
less than Rs. 100. 

Clearly the intention of the rule is that to 
be qualified as a councillor a person must be 
occupying or paying rent for a building or 
portion of a building which as a result of 
having been assessed is required to contri¬ 
bute a certain specified minimum amount to 
municipal taxes. However, much Mr. Lathia 
has been paying as rent for this space under 
the stairs, he is not contributing anything 
J to municipal taxes, because his landlord, to 
d whom he pays his rent, is not called upon 
to pay any more municipal taxes for the 
whole building than he would do if «us 
space under the stairs was unoccupied or of 
no value at all. I need not here. repeat all 
that I have already said on this P°mt m 
connexion with the 30th streetbuding. 
Rent is not the test; assessment to munici¬ 
pal taxation is what matters. Here, agai , 
Mr. Clark sought to say in regard to the 29th 
street building that Mr. Lathia «>uld no 
force the assessor to re-assess the whole 
building so as to increase its gross rental by 
the addition of some figure in respect of the 
portion for which his client pays rent. But 


municipal taxation. Mr. Lathia is unable 
to raise higher than Rs. 58.4 the total 
monthly value of all the buildings or por¬ 
tions of buildings or land in the City which 
he occupies or for which he pays rent and 
therefore, that being the only ground upon 
which he claimed to be qualified to be elec¬ 
ted as a councillor, I am bound to hold under 
S. 15 (2), City of Rangoon Municipal Act, 
that Mr. Lathia was not at the time of the 
election qualified to be elected as a councillor. 

What is now to happen is not entirely g 
clear and I have not yet heard argument 
upon the point. I did not do so because the 
learned advocates before me all agreed, and 
I think that they were right in saying, that 
unless and until I .found that Mr. Lathia 
was not qualified to be elected as a coun¬ 
cillor, it would not be proper for me to con¬ 
sider what should be done in the matter of 
replacing him on the Rangoon Cori>oration. 

I will therefore now proceed to hear argu¬ 
ment on the question as to what is now to 
happen under S. 15 (2) in the light of my 
finding as just given. It will have been 
noticed that, after finding that Dr. Dugal h 
was at the time of the election qualified to 
be elected as a councillor and was not dis¬ 
qualified for being a councillor, I did not 
immediately proceed to confirm the declared 
result of the election so far as he was con¬ 
cerned. I did not then do so because it may 
be that he may now desire by his advocate 
to take part in the argument which will now 
follow as to what happens under S. 15 W 
when this Court finds that any person de- 
dared to be elected a councillor wm either 
not qualified so to be elected or wasdi^udu 

fied for being a councillor. , g 

now’ asks for the petition to be dismissed as 
“g. Jt Lm at tbl stage I shall dei« domg 
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so for the time being. The question of costs 
° will also be argued and decided at a later 
stage. 

Later Order.—M r. Clark has asked me 
to dismiss the petition as against Dr. Dugal 
forthwith. Neither he nor Mr. Doctor asks 
for any order as to costs so far as concerns 
the petition as against Dr. Dugal. No question 
has arisen before me as to whether the elec, 
tion was a valid one or not, and so I find 
that the election was a valid election. In 
view of that finding and of the other findings 
which I have already recorded as regaids 
Dr. Dugal, I how confirm the declared result 
^ of the election so far as concerns Dr. Dugal, 
and I dismiss the petition as against him, 
but without making any order as to costs in 
regard thereto. I also now declare the elec¬ 
tion of Mr. Lathia null and void, but I 
reserve the question of costs as far as ho is 
concerned until a later stage in the pro- 
ceedings. 

FINAL JUDGMENT. 

After my preliminary judgment, delivered 
on the 24th of last month, I heard argument 
from all the learned advocates in this case 
as to what should now be done in view of my 
finding that Dr. Dugal was at the time of 
«c the election qualified to be elected as a coun¬ 
cillor and was not disqualified for being a 
councillor, and my further finding that Mr. 
Lathia was not at the time of the election 
qualified to be elected a councillor. At Mr. 
Clark's request I confirmed the declared 
result of the election so far as Dr. Dugal was 
concerned. I have also declared Mr. Lathia’s 
election null and void. The question, how- 
over, remains: What is now to happen under 
S. 15 (2), City of Rangoon Municipal Act? 
That sub-section says that if I find that Mr. 
Lathia wa9 not qualified to be elected as a 
councillor, as I have done, I shall declare his 
^ election null and void, and that also I have 
** done. That sub-section goes on to say that, 
in that case, I shall direct that the candi¬ 
date, if any, in whose favour the next highest 
number of votes is recorded after Mr. Lathia 
and against whose election no cause of objec¬ 
tion is found, shall be deemed to have been 
elected. There is no difficulty in this case in 
connexion with the commencing words, for 
there is, in fact, another candidate who re. 
ceived votes at this election. In fact there 
are two of them, as I stated in my previous 
judgment. The candidates who were suc¬ 
cessful at the election were Dr. Dugal and 
Mr. Lathia who obtained 2,893 and 2,152 
votes respectively. Next after them came 
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Mr. Malik Earn, who obtained 280 votes, and e 
finally Mr. Ramanathan who obtained 234 
votes, so that Mr. Malik Ram with his 280 
votes is the candidate in whose favour the 
next highest number of votes were recorded 
after Mr. Lathia. 

The concluding words of the sub.section 
are also simple. They provide that Mr. Malik 
Ram is accordingly to be deemed to have 
been elected. But the trouble revolves round 
the intermediate words “against whose elec¬ 
tion no cause of objection is found.” What 
I have now to decide is the meaning of those 
words in relation to Mr. Malik Ram in the 
present case. Mr. Mootham on behalf of 
Mr. Malik Ram has said that there are no / 
objections into which I can now go in regard 
to Mr. Malik Ram and therefore no cause of 
objection against his election can bo found. 

On the other hand Mr. Clark says that I am 
now to publish to the world my decision, 
so far as it has at present gone, and invite 
objections to Mr. Malik Ram from ail those 
who were entitled, under S. 15 (l), to apply 
to this Court within eight days after the 
result of the election had been declared for 
an adjudication upon any matter mentioned 
at the commencement of S. 15 (l). Mr. Doctor 
takes a middle course and says that I may 
entertain the objections already on the g 
record but no others. By that ho means the 
cross-objections, as I may call them, to 
Mr. Malik Ram which have been filed in this 
case by Dr. Dugal and also by Mr. Lathia. 
Mr. Mootham, as an alternative to that part 
of bis argument which I have already men¬ 
tioned, supports Mr. Doctor's view of the 
matter. 

The first thing to notice about S. 15 is the 
shortness of the time namely not more than 
eight days after the declaration of the result 
of the election, within which matters are to 
be brought before this Court for adjudica¬ 
tion. Promptness in objecting is of the . 
essence of the matter in connexion with n 
these election petitions. It would indeed be 
strange, and, as it seems to me, wholly in¬ 
consistent with the general intention of the 
section, that I should invite objections now, 
when it is, of necessity, many weeks after 
the abovementioned eight day period has 
expired. The next thing to notico is this: 
As I pointed out in my earlier judgment in 
this same case, the matters about which* 
this Court is entitled to adjudicate in these 
cases are specified at the commencement of 
S. 15 (i). If any person entitled to voto now 
desires to objeot to Mr. Malik Barn's nomina¬ 
tion as having been invalid, it must be 
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pointed out to him that he could have ob¬ 
jected before the Commissioner under R. 28 
of Chap. 2 of sch. l, City of Rangoon Muni¬ 
cipal Act, and, if the Commissioner had held 
that Mr. Malik Ram’s nomination was in¬ 
valid, the objecting voter could then have 
asked this Court to adjudicate upon that 
matter. He could have done that even after 
the result of the election was declared, and 
whether Mr. Malik Ram was declared elected 
or not. So there is certainly no need, and, in¬ 
deed, in my judgment, on the wording of 
S. 15, it would now be most improper, for 
me to call for objections to Mr. Malik Ram 
on the ground that his nomination was 
invalid. 

I will now consider the question of possi¬ 
ble objections to Mr. Malik Ram on the 
ground that he was either not qualified or 
was disqualified for being elected a council¬ 
lor. Here, I think, similar considerations 


turns out, is unsuccessful, gives a voter a 
bribe. The question is: what opportunity* 
has a voter of obtaining the decision of this 
Court that such a bribe was given ? At first 
sight, it seems that he has had none at all, 
but I do not think that that is really the 
correct view. I think that a voter could, 
within eight days after the result of the 
election had been declared, have filed a peti¬ 
tion in this Court for the purpose of ques¬ 
tioning the validity of the election by reason 
of the fact that this unsuccessful candidate 
had been guilty of bribery. If within the 
eight days no petition had been filed with 
the object of unseating either of the success¬ 
ful candidates, then of course the voter’s I 
petition in regard to the unsuccessful candi¬ 
date would necessarily fail. But if an attempt 
had been made to unseat a candidate who 
had been declared to be elected and if that 
attempt had succeeded, on the ground that 


apply to those which I have just mentioned 
in connexion with possible objections to the 
validity of Mr. Malik Ram’s nomination. 
If Mr. Malik Ram was either not qualified, 
or was disqualified, his nomination was 
necessarily invalid, and so any voter who 
wished to object to him on the ground of 
non-qualification or disqualification, could 
have objected to the Commissioner and after¬ 
wards had the matter been adjudicated upon, 
if necessary, by this Court. That also applies 
whether Mr. Malik Ram was declared elected 
or not. The voters have had their opportu- • 
nity of objecting on this ground, and I can¬ 
not now call for such objections. The next 
ingle from which to view the matter is this 
if there is such wholesale bribery and cor¬ 
ruption in a constituency that there has 
really been no fair and open election as the 
Legislature intended, then the election of all 
the successful candidates (if it be a consti- 
tuency returning two or more councillors 
is set aside, the whole election being null 
and void. In such a case, in a two or three 
member constituency, any voter may peti- 
tion this Court. In the present case any 
voter who had desired to allege such a state 
of affairs could have come to this Court 
within the time allowed, whether Mr. Malik 
Ram was declared elected or not. So I can- . 
not now invite objections on that ground. 

I should clearly be extending the time for so 
doing as fixed by the Legislature, and that 

I have no power to do. 

The final possible case which I have to 

consider is this, and it is the most difficult 
of them all: Suppose that before an election 
takes place a candidate who, as it afterwards 


that successful candidate was either not 
qualified or disqualified, as has in fact hap¬ 
pened in the present case, then this Court 
would then proceed to consider the petition 
previously filed for the purpose of questioning 
the validity of the election by reason of the 
fact that the candidate who was originally 
(by which I mean ‘‘it the actual election”) 
unsuccessful had been guilty of, say, bribery’, g 
If that question were to bo decided in favour 
of the originally unsuccessful candidate he 
would step into the vacancy, if that vacancy 
was created by a decision of this Court that 
the candidate originally elected to it was 
either not qualified or disqualified. 

The general result, then, is this: the words 
"and against whoso election no cause of ob¬ 
jection is found" mean, in my judgment, 
“and against whose election no cause of ob¬ 
jection is found by this Court as a result of 
adjudicating upon any matter upon which 
an adjudication has been applied for at any 
time within eight days after the result of h 
the election has been declared.” I am fully 
conscious that that meaning is, from many 
points of view, highly unsatisfactory. But 
s. 15 is so extremely badly worded that any 
other meaning would be even more unsatis. 
factory. All I can really say in its favour is 
this : that, in my opinion, it is the least un¬ 
satisfactory meaning which can be given to 
the words.'It means, I know that where an 
unsuccessful candidate has been guii y 
briberv (not of wholesale bribery, sufficient 
to avoid the whole election, but merely of 
giving, say, one or two bribes) or of pereon- 
ationf a voter must, within the eight days 
mentioned, file petition, which will really 
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amount to a provisional petition and which 
1 he will not wish to prosecute unless one of 
the originally successful candidates is un¬ 
seated. But I think that that course is less 
unsatisfactory than allowing a voter to wait 
and see the result of a petition against an 
originally successful candidate and then to 
file a petition, possibly months after the 
election, in which may be alleged matters 
which, if that unsuccessful candidate had 
been successful originally, he would have 
been bound to file within eight days after 
the result of the election had been declared. 

If ray interpretation is not an entirely 
satisfactory one—and, as I have said, I don t 
t> for one moment suggest that it is—the res¬ 
ponsibility is that of the Legislature. Every 
advocate who has appeared in any of these 
cases has agreed on one thing, namely, that 
it is quite impossible to give a really intelli¬ 
gent and reasonable interpretation of S. 15. 

I can only express the hope that S. 15 will 
have been amended before this Court is called 
upon to deal with another such case. Mr. 
Rafi has told me that there is a probability 
of the section being amended in the near 
future. As no objections to Mr. Malik Ram 
were filed within eight days after the result 
of this election had been declared, there are 
c no objections against his election into which 
I can now go. Accordingly no cause of ob¬ 
jection is found to his election, and I direct 
that Mr. Malik Ram shall be deemed to 
have been elected to the councillorship for 
which Mr. Lathia was originally elected. 

There is just one matter which I desire to 
mention before I part with this case. The 
cross-objections to Mr. Malik Ram, as I have 
called them, which were filed by Dr. Dugal 
and Mr. Lathia consisted of a charge of per¬ 
sonation and also an allegation that he was 
not qualified. The latter could certainly 
have been brought to the notice of this 
d Court within eight days after the result of 
the election was declared, so there is no 
hardship in saying that that allegation can¬ 
not now be enquired into. As regards the 
charge of personation, the position is this: 
personation, when proved, only results in 
the striking off of the particular vote or 
votes so recorded. It does not necessarily 
prevent that particular candidate being re¬ 
turned. Now S. 15 clearly contemplates that 
this Court may replace a candidate who re¬ 
ceived 2000 votes but who has been found 
not to be qualified by a candidate who has 
only received two votes. So that, even if all 
Mr. Malik Ram’s votes but two were struck 
off because of personation, he could still be 
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put into Mr. Lathia’s place by this Court. e 
So it would really have been profitless to 
enquire into the charge of personation, even 
if I had felt that I could have done so at 
this late stage. Of course, if 47 votes had to 
be struck off from Mr. Malik Ram s total, 

Mr. Ramanathan might go in, but the cross¬ 
objections to Mr. Malik Ram do not appear 
to show that as many cases of personation 
as that are alleged against him. Mr. Rama¬ 
nathan, the person most interested in re¬ 
ducing the number of votes said to have 
been recorded in favour of Mr. Malik Ram, 
has never suggested anything against Mr. 
Malik Ram at all, although he is a party to 
these proceedings. I merely mention these / 
matters to show that in my opinion no in¬ 
justice is in fact done in this case by hold¬ 
ing, as I have done, that it is too late for 
me now to go into any objections against 
Mr. Malik Ram. It is true that Mr. Malik 
Ram forfeited his deposit, but whatever else 
may be the meaning of S. 15, it is quite 
clear that it contemplates that a candidate 
who has forfeited his deposit may in certain 
circumstances, be deemed ta have been 
elected. I now direct that Mr. Malik Ram 
against whose election no cause of objection 
is found, shall be deemed to have been 
elected. g 

The question of costs now remains to be 
dealt with. Mr. Clark on behalf Mr. Lathia 
does not of course agree to my making any 
order against his client, but he has no parti¬ 
cular reason to advance why an order should 
not be made, if I think it is a proper case in 
which to make one. When the Small Cause 
Court had jurisdiction in these matters, the 
rules made by this Court to regulate the 
procedure of the Small Cause Court in these 
cases provided for an order for costs being 
made if the Chief Judge thought it proper 
to make such an order. I have already held 
in my preliminary judgment in this very 
same case that those rules no longer apply h 
to these cases now that they are dealt with 
by this Court. I have also held that the 
practice relating to’ these cases is governed 
by the principle generally applicable to peti¬ 
tions initiating proceedings on the original 
side of this Court and in those cases I may cer¬ 
tainly make an order for costs—and, indeed, 
such orders for costs—as I think proper. 

The main case as between the petitioner 
Victor Francis and the respondent Mr. 
Lathia opened on 12 th March 1941 and was 
continued on the 17th and 18th, and on the 
24th judgment was delivered and a certain 
amount of further argument was called for. 
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a I think that the petitioner whom I have 
just mentioned should have the general 
costs of the petition, that meaning the court- 
fees, witnesses’ expenses, etc., and, in addi¬ 
tion, an advocate’s fee as follows : 20 gold 
mohurs for the first day, the 12th March, 12 
gold mohurs for each of the two days 17th and 
lSth March, and six gold mohurs for 24th 
March 1941. But from that I propose to make a 
deduction because a considerable amount of 
time, and a large part of the preliminary 
judgment, was occupied with the attempt of 
the petitioner to amend his petition. I think 
that, in respect of that, Mr. Lathia is enti¬ 
tled to costs, with an advocate’s fee of eight 
b gold mohurs, which will be set off against 
the other costs which he has to pay, leaving 
a net balance of 42 gold mohurs in favour 
of the petitioner Victor Francis as against 
Mr. Lathia so far as an advocate’s fee is 
concerned. 

Then there is the question of Mr. Malik 
Ram’s costs. There has been a good deal of 
time occupied in considering what should 
be done with the cross-objections, as I have 
called them,’ filed by Mr. Lathia. I think 
that Mr. Malik Ram is entitled to an 
advocate’s fee of 15 gold mohurs as against 
Mr. Lathia to cover that matter. As between 
c the petitioner Victor Francis and the res¬ 
pondent Dr. Dugal, it is unnecessary for me 
to make any order as it was agreed that 
the petition should be dismissed as against 
Dr. Dugal without costs. There is one other 
matter with which I must deal. Mr. Malik 
Ram also tried to amend the proceedings in 
order to introduce into the case against 
Mr. Lathia a certain conviction which he 
alleged disqualified Mr. Lathia. I dismissed 
that application and reserved the question of 
costs. It was a comparatively small matter, 
but I think that Mr. Lathia is entitled to 
his costs of that application, and I fix an 
d advocate’s fee of 3 gold mohurs to cover it 
That will be set off against the 15 gold 

mohurs which I have just directed Mr. Lathia 

to pay to Mr. Malik Ramon the other point 
The result is that an advocate s fee of a net 
amount of 12 gold mohurs will be payable by 
Mr. Lathia to Mr. Malik Ram. 

g.N./b.k. Order accordingly. 
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Wilcox 

v. 

Patel and others . 

Civil Misc. Cases Nos. 639 and 640 of 1940 
Decided on 10th April 1941. 

(a) Rangoon City Municipal Act (6 of 1922), 

S. 15 (1)—Matters upon which High Court can 
adjudicate under S. 15 (1) stated. 

There are three matters upon which the High 
Court is empowered to adjudicate under S. 15(1) 
namely (i) if the order of the Commissioner as to 
the validity of the nomination of any candidate for 
election as a councillor is disputed; such as where 
the candidate is alleged to be disqualified under 
S. 12 (a) and (b) of the Act or that ho obtained his f 
discharge from insolvency without the certificate 
mentioned in S. 103A (2) (b), Rangoon Insolvency 
Act; (ii) if the qualification of any person declared 
to be elected a councillor is disputed; and (iii) if 
the validity of any election is questioned such as 
on the ground that the candidate improperly held 
himself out to the electorate as a barrister where¬ 
as in truth and in fact he had been disbarred. 

[P 33c] 

(b) Rangoon City Municipal Act (6 of 1922), 

S. 12 — Any provision altering or repealing 
S. 103A, Rangoon Insolvency Act, is perfectly 
legal. 

Since the previous sanction of the Governor- 
General under S.80A (3), Government of India Act, 
was obtained to the passing of the Rangoon City 
Municipal Act and also because the Governor- g 
General afterwards gave his sanction under S. 80A 
Proviso any provision in the Rangoon City Munici¬ 
pal Act which alters or repeals S. 103A, Rangoon 
Insolvency Act, is perfectly legal and must therefore 
stand. IP 

(c) Interpretation of Statutes-Later Act not 
expressly repealing previous Act — Later Act 
if possible should be so read as not to effect 
implied repeal of previous Act--If possible 
both should be reconciled — Burden to prove 
implied repeal is on those who assert it — 
Repeal cannot be implied unless two Acts are 
so repugnant to each other that effect cannot 
be given to both at same time. 

Where the later Act does not expressly repeal a 
previous Act if it is possible to do so the later Act 
should be so read as not to effect an implied repeal h 
of the earlier Act. The later Act if possible should 
be read in such a way as to make it consistent with 
the law as it was before the later Act came into 
operation : (1936) 1 Ch. 266, Bel. on. [P 35 f] 

When there is no express repeal in a later^Act of 
a provision contained in an earlier Act the burden 
is on those who assert that there is an implied 
repeal to show that the two statutes cannot stand 
consistently the one with the other: (1885) 29 
Ch. D. 8 , Bel. on. » 

The Court ought not to hold an earlier Ac 
repealed, not expressly as it might have been, b t 
by implication, without some strong reason. (IBM) 

9 A.C. 787, Bel. on. 1 

Unless two Acts are so £ 

each other that effect cannot be gi ..^.< 1091)2 
the same time, a repeal cannot be implied. (1891)2 

O. B. 267. Bel. on. 
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(d) Rangoon City Municipal Act (6 oi 1922), 
a S. 12 — There is no express repeal of S. 103A 

of Rangoon Insolvency Act in its application to 
Rangoon Corporation — S. 12, Rangoon City 
Municipal Act, and S. 103A, Rangoon Insol¬ 
vency Act, can be read together— Disqualifica¬ 
tion of undischarged insolvent ceases only 
when he gets discharge plus certificate under 
S. 103A, Rangoon Insolvency Act. 

There has never been any express repeal of 
S. 103A, Rangoon Insolvency Act, in its application 
to the Rangoon Corporation as is clear from Scb. 5, 
City of Rangoon Municipal Act. It is quite possible 
to read S. 12, Rangoon City Municipal Act, and 
S. 103A, Rangoon Insolvency Act, together by 
saying that their combined effect is that an un¬ 
discharged insolvent is disqualified but that his 
disqualification only ceases when he gets his dis¬ 
charge plus the certificate mentioned in S. 103A, 
^ Rangoon Insolvency Act: (1883) 11 Q.B.D. 120 and 
(1868) 3 C.P. 415, Ref.; (1878) 3 A.C. 944, Disting. 

[P 36/t; P 37a, c, f] 

(e) Presidency Towns Insolvency Act (Ran¬ 
goon) (1909), S. 103A—Certificate under S. 103A 
—There need not be separate document — But 
there must be on record statement by Court that 
insolvency was caused by misfortune without 
misconduct — Finding that insolvent’s assets 
were less than four annas in rupee on amount of 
his unsecured liabilities was due to circum¬ 
stances for which he was not responsible does 
not imply that insolvency was caused by misfor¬ 
tune. 

In the case of a certificate under S. 103A it is 
not necessary that there should bo a separate docu¬ 
ment headed "certificate'* and commencing with 
c the words "I hereby certify" or "it is hereby certi¬ 
fied"; but there must be somewhere in the record 
a statement by the Court granting the discharge 
that the insolvent's insolvency was caused by mis¬ 
fortune without any misconduct on his part. 

[P 38a] 

A finding to the effect that, the fact that the in¬ 
solvent’s assets are not of a value equal to four 
annas in the rupee on the amount of his unsecured 
liabilities had arisen from circumstances for which 
he could not justly be held responsible does not 
imply that the in6olvenoy was caused by misfor¬ 
tune. There is a contrast between the words "mis¬ 
conduct" and "misfortune.'* The absence of mis¬ 
conduct does not mean that insolvency was caused 
by misfortune : (1888) 20 Q.B.D. 816 and (1927) 1 
Ch. 79, IUL on. [P 38 d t e ] 

(I) Rangoon City Municipal Act (6 of 1922), 
d S. 12 (b)—Words ‘'public service" in S. 12 (b) 
—Meaning—President of Municipal Committee 
is not in public service within S. 12 (b). 

The words "employment in the public service,** 
and "dismissal from tho public service** in 8.12(b) 
contemplate an employment from whioh a person 
is capable of being dismissed, and connote a rela¬ 
tionship of employer and employee with the right 
on the part of the former to dismiss the latter. Re¬ 
ceipt of salary or wages is not the test of a publio 
servant: 8 All. 201, IUL on. [P 89A; P 40a] 

The President of & Munioipal Committee cannot 
be said to be employed in the publio servioe, within 
tho meaning of S. 12 (b) and therefore his removal 
from that office does not amount to dismissal from 
publio service. [P 40a] 

(g) Rangoon City Municipal Act (6 of 1922), 
S. 12 (b) — Municipal President removed by 


Local Government on ground of his continu- 
ance in oiiice being dangerous to public peace 
and order—Removal does not amount to decla¬ 
ration of bis being disqualiiied ior employment 
in public service. 

The removal of a Municipal President from the 
municipal committee based solely on the ground 
that his continuance in office was dangerous to the 
public peace and order does not amount to a decla¬ 
ration by the Local Government that he was dis¬ 
qualified for employment in the public serv “** 40e j 

(h) Rangoon City Municipal Act (6 of 1922), 

S. 15 (lJ-j-Word "corruption" in S. 15 (1) — 
Meaning of—P a Barrister even after being dis¬ 
barred continuing to put up name-board misre¬ 
presenting him as barrister—P allowing name 
boards to continue at time of municipal elec¬ 
tions to which he had offered himself as candi- / 
date — Report in newspaper about his career, 
written on material provided by him, describing 
him as barrister—P not taking any steps to 
contradict his description as barrister — P held 
committed fraud on electors by representing 
himself as barrister—His conduct held amount¬ 
ed to corruption within S. 15 (1) — Corruption 
held invalidated election. 

The word "corruption" in S. 15 (1) means tho 
doing of an act, with a motive or intention by 
means of it to produce an effect upon tho election; 
not going so far as bribery, but with a motive 
thereby to influence the election; provided that the 
act done is contrary to the intention of tho Aot and 
amounts to oonduct which it was evidently tho in¬ 
tention of tho Legislature to discountenance: (1870) 

21 L.T. 117 and (1869) 19 L.T. 676, IUL on. 

[P 44«, f] 9 

P a barrister and a candidate for tho municipal 
elections even after being disbarred on ground of 
misconduct involving moral turpitude continued to 
put up name-board9 outside his offico describing 
him as a barrister-at-law for a number of years 
and allowed the name-boards misrepresenting him 
as a barrister to continue even at tho time of muni¬ 
cipal elections. A staff reporter of a newspaper in¬ 
terviewed P previous to tho elections for material 
for tho publication of a sketch of his career since 
he had offered himself as a candidate for tho elec, 
tions. The Artiole was published in the nowspaper 
with a photograph of P and described him to be a 
barrister when in fact he was not. Pwas not shown 
to have taken any steps to correct or contradict the 
description of himself as a barrister : 

Held that P committed a fraud upon tho olecto- . 
rate by misrepresenting himself as being a member * 
of tho bar and his conduct with reference to the 
patting of name-boards and the newspaper artiole 
amounted to corruption within the meaning o! 
Seotion 15 (1). [P 46d] 

Held further that in order to establish that the 
corruption on the part of P did not invalidate his 
election it was necessary to show that his return 
could not have been affected by the oontinued exis. 
tence of the name-plates and by the publication of 
the newspaper artiole. It was not sufficient merely 
to prove that the return had not been in fact affeo- 
ted. In the circumstances of the oase the corruption 
on the part of P invalidated his eleotion, (P 45/] 

r% 0) Rangoon City Municipal Act (6 of 1922)* 
S. 15 (1)—Whether corruption on part of can¬ 
didate Invalidates his election—Questions to bo 
considered stated. 
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In considering whether corruption on the part of 
a a candidate invalidates his election it is the doty of 
the Court in each case to look to the particular 
circumstances, and especially to the number of 
votes recorded and to the majority obtained, to see 
whether the result may have been affected by the 
corruption proved. The absolute majority obtained 
is an important ingredient in deciding this. The 
corruption of 10 or 12 might be very important if 
there is a majority of 12 only or some such number, 
but certainly not so important where the majority 
is 60, still less where it is as much as a 100 or a 
1000 or more : (1886) 4 O’M A H 70, Bel. on. 

[P 45e] 

(j) Rangoon City Municipal Act (6 of 1922), 
S. 15 (1)—Words “any election" in S. 15 (1)— 
Scope — Two councillor constituency — Bye- 
election may be held for single councillorship 

, —Election of candidate invalid on ground of 
corruption and severable from election of other 
elected candidates for constituency — Election 
of candidate guilty of corruption alone should 
be set aside. 

The words “any election" which appear almost 
at the beginning of S. 15 (1) cover both the case of 
a whole election being invalid and also the case of 
the election of one of two or more candidates being 
invalid, in a constituency returning two or more 
candidates. [P 46Ji] 

Where the election of a candidate is found to be 
invalid on ground of corruption and his election is 
severable from that of the other candidates who 
were declared elected for the constituency, the elec¬ 
tion of the candidate guilty of corruption alone 
should be set aside. The holding of bye-elections 
for single councillorship in a two councillor con- 
c stituency is perfectly valid : (’31) 18 A. I. R. 1931 
Cal. 36, Not approved. [P 47a,6,c] 

(k) Costs — Election—Validity questioned— 
Costs are discretionary. 

In cases challenging the validity of an election or 
the election' of a particular candidate the Court 
can make such order as to costs as it deemes just : 
(•42) 29 A.I.R 1942 Rang. 17, Foil. [P 47$] 

Foucar and Cowasjee (Jr.) — for Mr. Wilcox. 

P. K. Basu and B. C. Paul — for Mr. Martin. 

B. Clark — for Messrs. Patel and Wellington. 

Carlos — for Mr. Fairfield. 

M. M. Raft — for Commissioner of Rangoon 
Corporation. 

d Preliminary Judgment. 

(8th April 1941.) —For reasons which will 
appear in a moment, I am delivering a single 
judgment to cover these two cases, which 
were heard the one immediately following the 
other. At the Rangoon Municipal Elections 
on 18th December last five persons were 
nominated as candidates for the three conn- 
cillorships allotted (under R. 1 of chap. I of 
sch. 2, City of Rangoon Municipal Act, as 
amended in January 1932) to the following 
communities, namely, Anglo-Indians, Arme¬ 
nians, Jews, Parsis, and such Europeans as 
do not come within the scope of the defim- 
tion of ‘European* in the earlier part of that 


rule. I understand that this is popularly 
called the Allied Constituency. The five per- * 
sons so nominated were Mr. P. D. Patel 
Mr. A. Sequeira, Mr. L. H. Wellington, Mr! 

J. K. Munshi and Mr. G. J. Fairfield. Those 
five persons are the first five respondents in 
Civil Miscellaneous Case No. 639 of 1940; and 
Mr. Wellington, Mr. Munshi and Mr. Fair- 
field are also respondents l, 3 and 4, respec¬ 
tively, in Civil Miscellaneous case No. 640 
Of 1940. 

Mr. Fairfield and a Mr. Wilcox acting 
under R. 28 (l) of chap, u of Sch. l, City of 
Rangoon Municipal Act, delivered a notice in 
writing to the Commissioner of the Rangoon 
Corporation objecting to the nomination of / 
Mr. Patel, while a Mr. Montclair and a 
Mr. Martin objected in a similar manner to 
Mr. Wellington’s nomination. The names of 
Mr. Wilcox, Mr. Montclair and Mr. Martin 
are admittedly entered in the register of 
electors for the Allied Constituency. The 
objections to Mr. Patel’s nomination were 
two in number; it was alleged (i) that he 
was disqualified, under section 12 (a), City of 
Rangoon Municipal Act, for being elected 
and for being a councillor by reason of the 
fact that in 1933, he was convicted of fur¬ 
nishing false information in connexion with 
his income, and was sentenced, under S. 177, g 
Penal Code, to one month’s simple impri¬ 
sonment and to pay a fine of Rs. 1000 ; and 
(ii) that he was similarly disqualified under 
S. 12 (b) of the same Act, by reason of the 
fact that in 1925, he was removed from the 
Municipal Committee of Insein by the Local 
Government (as it then was), as the latter 
was of opinion that his continuance in office 
was dangerous to the public peace and order. 

The objection to Mr. Wellington’s nomi¬ 
nation was on the ground that he was dis¬ 
qualified for being elected and for being a 
councillor by reason of the fact that in 1933 
he was adjudged insolvent under the Presi- h 
dency-Towns Insolvency Act (as it was then 
called) and that when he obtained his dis¬ 
charge it was without a certificate that his 
insolvency was caused by misfortune without 
any misconduct on his part. As regards the 
objections to Mr. Patel’s nomination, the 
Commissioner held that an offence punish¬ 
able under section 177, Penal Code, is not an 
offence punishable with imprisonment for a 
term exceeding six months, and he further 
held that Mr. Patel had neither been declared 
by the Local Government unfit for employ¬ 
ment in, nor been dismissed from, the public 
service. As regards Mr. Wellinfm s nomi- 
nation, the Commissioner held that after the 
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passing into law of the City of Rangoon 
° Municipal Act, S. 103A, Rangoon Insolvency 
Act no longer applied to a councillor of the 
Rangoon Corporation ; and, even if the latter 
Act did still apply, Mr. Wellington in fact 
obtained the necessary certificate with his 
discharge from insolvency. The Commis¬ 
sioner accordingly held that the nominations 
of Mr. Patel and Mr. Welligton were both 
valid, and so they stood as candidates, along 
with Mr. Sequeira, Mr. Munshi and Mr. Fair- 
field, for the three councillorships allotted 
to the Allied Constituency. Polling took 
place on 18th December last, and the number 
of votes obtained by each of the five candi- 
b dates was as follows : Mr. Patel 1302, Mr. 
Sequeira 1107, Mr. Wellington 1020, Mr. 
Munshi 970 and Mr. Fairfield 960; and Mr. 
Patel, Mr. Sequeira and Mr. Wellington 
were declared to be elected councillors. 

On 29rd December the two petitions with 
which I am now dealing were presented to 
this Court, the one by Mr. Wilcox and the 
other by Mr. Martin. The petition presented 
by Mr. Wilcox is directed solely against 
Mr. Patel. It is a somewhat confused docu¬ 
ment. As I have already had occasion to 
point out in my Preliminary Judgment in 
tho case a oivil Misc. Case No. l of 1941, 1 
c there are three matters upon which this 
Court is empowered to adjudicate under 
s. 15 ( 1 ), City of Rangoon Municipal Aot: (i) 
if the order of the Commissioner as to the 
validity of the nomination of any candidate 
for election as a councillor is disputed; (ii) 
if the qualification of any person declared to 
bo elected a councillor is disputed, and (iii) 
if the validity of any election is questioned. 
If a finding adverse to a candidate is arrived 
at, the consequences of such finding differ 
according to which of these three headings 
the matter falls under. In Para. 4 of Mr. 
Wilcox's petition against Mr. Patel it is 
stated that Mr. Wilcox 

a disputes the validity of the order of the Commis¬ 
sioner as to the nomination of Mr. P. D. Patel, 
respondent 1 abovenamed as a candidate for elec¬ 
tion as a councillor and the validity of the olection 
of the said Mr. P. D. Patel on tho following 
amongst other grounds viz:, 

and then it sets out (a) in effect, that Mr. 
Patel had improperly held himself out to 
the electorate as a barrister, whereas in 
truth and in fact he had been disbarred; 
and (b) that Mr. Patel was disqualified, both 
under ol. (a) and also under cl. (b) of s. 12 , 
City of Rangoon Municipal Aot, for being 
eleote d and for being a councillor. Ground 

URtporUd in (’42) 29 A.I.R. 1942 Rang. 17: 1941 
R.Ii.R. 603, Narayana v. Dugal. 
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(a) which I have just mentioned comes e 
under heading (iii) which I mentioned a 
moment ago, while ground (b) comes under 
heading (i), as Para. 4 of the petition is 
worded, although the petition might also 
have been worded in such a way as to bring 
ground (b) under heading (ii). The prayer 
in the petition asks (i) that the Commis¬ 
sioner’s order may be set aside and, in addi¬ 
tion, (ii) that the election of Mr. Patel may 
be declared null and void. Ground (a) is 
the basis, presumably, for the latter prayer. 

As a matter of fact s. 15 (2), City of Rangoon 
Municipal Act, appears to bo entirely silent 
as to what this Court is to do if it finds that 
it cannot uphold the order of the Commis- f 
sioner as to the validity of the nomination 
of any candidate by reason of the fact that 
there was some defect in the nomination of 
a candidate other than one arising from his 
non-qualification or dis.qualification. Fortu¬ 
nately for me however in the present case 
the only ground on which Mr. Patel’s nomi¬ 
nation is said to have been invalid is that 
he was disqualified for being elected and for 
being a councillor. 

If I come to tho conclusion that Mr. 
Patel’s election was not a valid one, then 
I shall have to set aside tho election, and a 
question may arise as to whether that means g 
the whole election or only the election of 
Mr. Patel; but I must also decide whether 
the Commissioner’s order was right, because 
if there is a fresh election, Mr. Patel may 
wish to stand again, and my decision as to 
the correctness of the Commissioner’s order 
will probably govern the validity of Mr. 
Patel’s nomination if ho stands again. In¬ 
deed counsel for Mr. Wilcox and also for 
Mr. Patel have both expressly asked me to 
decide this further point. If, on the other 
hand, I find that Mr. Patel's election was a 
valid one but I come to the conclusion that 
the Commissioner's order as to the validity 
of his nomination was wrong, because I h 
think he was disqualified I know that that 
sounds like a contradiction in terms, for, if 
a candidate was disqualified, it is difficult to 
see how his eleotion can have been a valid 
one, but I am using the word “valid" in 
the particular sense in which it is used in 
S. 15 (2), that is to say, “valid apart altogether 
from the questions whether the candidate 
was duly qualified or whether his nomination 
was in order"—if suoh is the conclusion at 
which I arrive, I shall then have to direct 
that Mr. Munshi (if no cause of objection is 
found against his eleotion) shall be deemed 
to have been elected. If, however, I find both 
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„ that Mr. Patel’s nomination was invalid 
because he was disqualified and also that his 
election was not a valid one because he 
improperly held himself out as a barrister, 

I confess that I do not at present know what 
is the proper course to adopt, and I should 
have to hear further argument on the point. 
As at present advised, it appears to me that 
this is another possible set of circumstances 
for which S. 15 (2) makes no provision. 

The petition presented by Mr. Martin is 
directed solely against Mr. Wellington. Un¬ 
like Mr. Wilcox, Mr. Martin does not dis¬ 
pute the correctness of the order of the 
Commissioner as to the validity of Mr. 
b Wellington’s nomination, but he disputes 
the qualification of Mr. Wellington on the 
same ground that be and Mr. Montclair 
objected before the Commissioner to the 
validity of Mr. Wellington’s nomination, that 
is to say, on the ground that when he (Mr. 
Wellington) obtained his discharge from in¬ 
solvency it was without the certificate men¬ 
tioned in clause (b) of sub-s. (2) of S. 103A, 
Rangoon Insolvency Act. As a matter of 
fact, if I come to the conclusion that Mr. 
Wellington was so disqualified, the result 
will be the same, so far as I am concerned, 
as if I had been asked to say that, on that 
c same ground, the decision of the Commis¬ 
sioner as to the validity of Mr. Wellington’s 
nomination was wrong. But I mention the 
distinction between the way in which this 
matter has been brought before this Court 
for adjudication, and the alternative way in 
which it might have been brought before it, 
in order to draw attention to what appears 
to me to be the very curious wording of 
S. 15 (l). Now, to return to the petition 
directed against Mr. Wellington, if I were to 
find that Mr. Wellington was disqualified, 
then, if the petition against him stood alone, 
I should have to direct that Mr. Munshi (if no 
cause of objection is found against his elec- 
d tion) shall be deemed to have been elected. 
But this is the same constituency »s that for 
which Mr. Patel has been returned. If I find 
that the election of Mr. Patel was a valid 
one (using the word ‘valid’ in the sense which 
I indicated a moment ago) but that he was 
disqualified, am I to direct that Mr. Munshi 
shall be deemed to have been elected or i 
I have already directed that he (Mr. Munshi) 
shall be deemed to have been elected to the 
councillorship for which Mr. Wellington was 
originally declared to have been elected, am 
I to airect that Mr. Fairfield (if no cause of 
objection is: found against his election) shall 
be deemed to have been elected to the coun- 
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cillorship for which Mr. Patel was originally 
declared to have been elected ? Further, if * 

I come to the conclusion that what Mr. Patel 
did, invalidated the whole election for the 
Allied Constituency, Mr. Munshi or Mr. Fair- 
field, whichever it may be, will not automati¬ 
cally replace Mr. Wellington (if I have found 
that he was disqualified) but will have to 
stand for election again if he, or they, wish 
to become councillors. These observations 
not only indicate the difficulties and com¬ 
plexities of S. 15, but also make it abundantly 
clear, I think, why it was necessary for me 
to deal with these two cases together. They - 
are inextricably interwoven. 

I will now deal with the case against Mr. f 
Wellington. In 1920, S. 103A was added to 
the Presidency Towns Insolvency Act (which 
is now called the Rangoon Insolvency Act) 
which was originally passed in 1909. Sec¬ 
tion 103A provides that where a debtor is 
adjudged insolvent under that Act he shall, 
subject to the provisions of that section, be 
disqualified from being elected to any office 
of any local authority, where the appoint¬ 
ment to such office is by election. Sub¬ 
section (2) of that section, however, provides 
that that disqualification shall be removed, 
and shall cease, if the debtor obtains from 
the Court an order of discharge, whether 9 
absolute or conditional, with a certificate 
that his insolvency was caused by misfortune 
without any misconduct on his part. That 
provision of the law was, as I say, enacted 
in 1920 , and two years later the City of 
Rangoon Municipal Act was passed, by s. 12 
of which it was provided that a person shall 
be disqualified for being elected and for being 
a councillor if he is an undischarged insol¬ 
vent. In 1933 Mr. Wellington was adjudged 
insolvent under the Rangoon Insolvency Act 
upon his own petition. He obUined his dis¬ 
charge nine or ten weeks later, and at the 
election of councillors fbr the Rangoon Cor- h 
poration last November he was nominated as 
a candidate and subsequently declared elect¬ 
ed The first question in the case against 
Mr. Wellington is whether it was necessary 
for him (Mr. Wellington) to obtain a certi¬ 
ficate that his insolvency was caused by 

misfortune without any nnsconduct on hia 
part before he could be elected a councillor 
A Rangoon Cor,*™ tion. B » 
sary, then the further qnest.on an^ 
whether he did obtain such * c f ^ of 

According to the wording of S. 12. ^ y 
Rangoon Municipal Act, the ' “X 

for beinc elected a councillor of the Ran 0 
Corporation is merely being 'an ontaharg. 
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ea insolvent', so that, on the face of that 
a section, the moment an insolvent obtains his 
discharge, his disqualification ceases. Under 
s. 10SA, Rangoon Insolvency Act, it appears 
that in addition to mere discharge from in- 
solvency, there must also be the certificate 
which I have mentioned. When it was 
originally enacted in 1909, the Presidency. 
Towns Insolvency Act was an Indian Act of 
the Central Legislature and the question has 
been argued before me as to whether the 
local Legislature of Burma had, in 1922, the 
power to repeal or alter, as to Burma, the 
Presidency- Towns Insolvency Act. By clause 
(i) of sub-section (3) of S. 80A, Government of 
b India Act, it was provided that the local 
Legislature of any Province, such as Burma 
then was, might not, without the previous 
sanction of the Governor-General, make or 
take into consideration any law altering or 
repealing any provision of an Act of the 
Indian Legislature made after the commence, 
raent of the Government of India Act, 1919, 
which might not be repealed or altered by the 
local Legislature of Burma without previous 
sanction. The Presidency-Towns Insolvency 
Act was an Act, which was, by the Local 
Legislatures (Previous Sanction) Rules, de¬ 
clared to be a law which could not be re- 
c pealed or altered by the local Legislature of 
Burma without previous sanction, and so it 
was argued before mo that any alteration or 
implied repeal of S. 103A, Rangoon Insol¬ 
vency Act, which may be found in the City 
of Rangoon Municipal Act, was ultra vires 
the local Legislature of Burma. But it is to 
be observed that the Preamble to the City of 
Rangoon Municipal Act contains a recital 
that the previous sanction of tbe Governor- 
General, under sub-s. (3) of s. 80A, Govern, 
ment of India Act, had been obtained to the 
passing of the Act, and it is clear from the 
proviso to sub-s. (8) of s. 80A, Government 
d of India Act, that whether or not the local 
Legislature of Burma obtained the previous 
sanction of the Governor.General of India to 
its taking into consideration and making the 
City of Rangoon Municipal Aot, the faot 
that the Governor-General afterwards gave 
his sanction—as in fact, he did—is enough. 
So that, if there is in the City of Rangoon 
Munioipal Act any provision wtoioh alters 
or repeals s. 1G3A, Rangoon Insolvency Act, 
such provision must stand and is perfectly 
legal. The position, therefore, appears to 
me to be this, that there are two Acta, 
namely, the Rangoon Insolvency Act and 
the City of Rangoon Municipal Aot, whioh 
are of equal force and effect and may be 


said to be on the same footing as equal Acts 0 
of the same Legislature, and, therefore, what 
I have to do now is to construe these two 
sections together. 

It is clear that there has never been any 
express repeal of S. I03A in its application to 
the Rangoon Corporation. Schedule 5 to the 
City of Rangoon Municipal Act shows the 
full extent of the repeals of previously exist¬ 
ing enactments effected by that Act, and 
S. 103A is not mentioned in that schedule. 
Has there, then, been a repeal of that section 
by implication ? Now, a repeal by implica¬ 
tion is never to be favoured. In (1936) 1 Ch. 
266 , 2 Far well J. pointed out, at the bottom . 
of p. 270, that, if it is possible to do so, the ' 
duty of the Court is to read a later Act so 
as not to effect an implied repeal of an ear¬ 
lier Act. As that learned Judge said, if it is 
possible to read the later Act in such a way 
as to make it consistent with the law as it 
was before the later Act came into opera¬ 
tion, then that is the way in which the 
Court ought to read it. Chitty J. pointed out 
in (1885) 29 Ch. D. 8, 3 at the top of p. 15, that 
when there is no express repeal in a later 
Act of a provision contained in an earlier 
Act the burden is on those who assert that 
there is an implied repeal to show that the 
two statutes cannot stand consistently the 9 
one with the other. There is certainly no 
express repeal of any portion of S. 108A, 
Rangoon Insolvency Act, by the City of 
Rangoon Municipal Act, but Mr. Wellington's 
case is that there is an implied repeal, and 
so the burden is upon him to satisfy me 
that there is such an implied repeal. In (1884) 

9 A.C. 787* at p. 809, Lord Bramwell expressed 
the view that their Lordships ought not to 
hold an earlier Act repealed, not expressly as it 
might have been, but by implication, without 
some strong reason. The combined effeot of 
the two cases which I have just mentioned 
appears to me to be this, that Mr. Wellington ^ 
has to disoharge the burden of satisfying me 
that there is some strong reason for saying 
that the earlier of these two Acts was im¬ 
pliedly repealed by the later one. The case 
in (1691) 2 Q.B. 267* is, I think, to the point. 
As A. L. Smith J. said at p. 272 : 


2. (1936) 1 Ch. 266 : 105 L. J. Oh. 67 : 154 L, T, 
493, In ro Chance. 


o. UOODJ av un, u. 8 : 04 L. J. Ch. 860 : 52 L, T, 
684, Lybbe v. Hart. 

4 . (1884) 9 A.C. 787 : 53 L.J.Ch, 1075 : 51 LT 
798 : 32 W.R. 957 : 48 J.P, 821, G. W. Ry. Oo. v! 
Swinddon and Cheltenham Extension Ry, Co. 

5. (1891) 2 Q.B. 267 : 60 L.J.Q.B, 505 : 64 L.T. 
628:89 W.R, 526 : 66 J.P, 54, Kutner v.Phillips. 
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a Unless two Acts are so plainly repugnant to each 
other, that effect cannot be given to both at the 
same time, a repeal will not be implied ; 

and Mr. Clark, on Mr. Wellington’s behalf, 
very largely confined himself on this part of 
this case, to arguing that the City of Rangoon 
Municipal Act is repugnant to the Rangoon 
Insolvency Act. There are only two more 
cases to which I must refer. In one of them 
it was held that the two statutes were abso¬ 
lutely inconsistent and that therefore the 
one repealed the other; while in the second 
case it was held that, although the language 
of the later Act was (to use the word employed 
by one of the learned Judges) somewhat 
k inaccurate, yet the Court might without 
doing violence to the later Act, hold it not 
to be inconsistent with the former Act, and 
that the two Acts might be read together. 

The two cases to which I refer are, respec¬ 
tively, (1878) 3 A.C. 944° and (1868) 3 C.P. 415. 4 * 6 7 
In the former of those two cases the position 
was this: on the one hand there was a law 
which said that costs generally should be in 
the discretion of the Court, and, on the other 
hand, another law which said that costs, 
where the matter had been determined by a 
jury, should follow the event, subject to 
being taken away if certain things happened. 

In the course of his speech Lord Blackburn 
c said at p. 966: 

But there is one rule, a rule of common sense, 
which is found constantly laid down in theseautho- 
rities to which I have referred, namely, that when 
the new enactment is couched in general affirmative 
language and the previous law, whether a law of 
custom or not, can well stand with it, for the 
language used is all in the affirmative, there is 
nothing to say that the previous law shall be re¬ 
pealed, and therefore the old and the new laws may 
stand together. - 

At the top of p. 967 Lord Blackburn said 

4 You cannot let the two laws stand together and 
say that the costs shall be in the discretion of the 
Court, and at the same time say that one of the 
parties shall have them as a matter of; right it s 
d impossible. Neither can you say that the «>sta shaM 
follow the event, that is be ong to the party wno 
succeeds, unless the Court takes ‘bem away and at 
the same time let a law stand which‘ “£*“* * 
party shall not have the ordinary taxed costs, but 
Zl! oX . farthing. The two ... .b.olnt.l? 
inconsistent; the one repeals the other. 

In the second case which I have just men- 
tioned the position was this: The Mewhant 
Shipping Act of 1851 provided that no owner 
or master of any ship should he answerable 
for any damage occasioned by the fault ox 

6 (1878) 3 A.C. 944 : 48 L.J.Ex- 186 : 39 L,T - 

?OP 6 41 8 5 SuS&lBS I'S LuT. 361: 

7 ie W?B. 971; Conservators of the River Thames v. 

Hall. 
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incapacity of any qualified pilot acting in 
charge of such ship within any district * 
where the employment of such pilot was 
compulsory. Three years later, in the Thames 
Conservancy Act, it was provided that the 
owner of every vessel navigating the Thames 
should be answerable for 
all trespasses, damages, spoil, or mischief thatshall 
be done by such vessel, or by any of the boatmon or 
other persons belonging to or implied in or about 
the same, by any means whatsoever, to any of the 
property or effects of the conservators. 

At p. 419 Byles J. said : 

The Court must be satisfied that the two enact¬ 
ments are inconsistent before they can from the 
language of the latter imply a repeal of an express 
prior enactment. It seems to me that although the f 
language of Ss. 96 and 97, Thames Conservancy 
Act, 1857, is somewhat inaccurate, we may without 
doing violence to it, hold it not to be inconsistent 
with the enactment in the former Act, but that 
both may well be read together. 

Keating J. the second member of that 
Court, said at pp. 420/ 1 , that before they 
came to the conclusion that the provision of 
the Merchant Shipping Act of 1854 was im¬ 
pliedly repealed by s. 96, Thames Conser- 
vancy Act of 1857, they were bound to satisfy 
themselves that that was a necessary impli- 
cation. He himself could not see any such 
necessary implication. 

Mr. Clark strongly urged me to say that 3 
it is inconsistent for one Act to say that the 
disqualification of a man for being elected as 
a councillor of the Rangoon Corporation is 
removed if and when he gets his discharge 
and for another Act to say that his disquali¬ 
fication is not removed if and when he 
merely gets his discharge, but only if and 
when he gets his discharge with a certain 
certificate added. But I must point out that 
s 12 City of Rangoon Municipal Act, does 
not say that a discharged insolvent is quali- 
fied • it says that an undischarged insolvent 
is disqualified. And it seems to me quite 
possible to read the two sections together by h 
saying that their combined effect is that an 
undischarged insolvent is disqualified, but 
that his disqualification only ceases when he 
gets his discharge plus the certificate men¬ 
tioned in s. 103A. To borrow Je language 
used by Byles J., in the case which I have 
just mentioned, it may be that the wording 
of s 12, City of Rangoon Municipal Act, is 
somewhat Inaccurate, but it seems £ me 
that, without doing violence to it m an> 
shape or form, I may hold ‘t to benotm 
consistent with the provision of the Rangoon 

Ersss «£££ 

discharge with a certain certificate. 
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rt (1883)11 Q.B.D. 120. s The position in the pre¬ 
sent case appears to me to be entirely different 
from that in (1878) 3 A.C. 944. 6 As the Com- 
missioner said in the order which he made 
on the objections which were lodged before 
him by Mr. Montclair and Mr. Martin, it 
was true that the provisions of s. 103A of the 
one Act are not repugnant to the provisions 
of s. 12 (c) of the other Act but are reconcil¬ 
able with them. In my view Mr. Wellington 
has failed to satisfy me that there is any 
strong reason for saying that this provision 
in S. 103A, Rangoon Insolvency Act, has 
been impliedly repealed by S. 12, City of 
Rangoon Municipal Act. 

& It has been pointed out to me that this 
decision of mine may have a number of 
curious results, such for instance as these : 
That a discharged bankrupt (and by that I 
mean a person who was adjudged bankrupt, 
and who obtained his discharge from bank¬ 
ruptcy, in England) under sec. 32 of the 
English Bankruptcy Act 1883 is disqualified 
for being elected to, or sitting or voting, in 
the House of Commons, or any committee 
thereof, unless he has obtained from the 
Court a certificate similar to that required 
under s. 103a, Rangoon Insolvency Act, 
while he is qualified for being a councillor of 
c the Rangoon Corporation without obtaining 
such a certificate. It has also been pointed 
out to me that a person who has been ad¬ 
judged insolvent in Burma (and I mean any¬ 
where in Burma, because s. 73, Provincial 
Insolvency Act, contains provisions identi¬ 
cal with the abovementioned provisions of 
s. 108 A, Rangoon Insolvency Act) but who has 
obtained his discharge, is qualified for being 
chosen as and for being a member of either 
chamber of the Burma Legislature, whether 
the Senate or the House of Representatives, 
without the necessity of obtaining the certifi. 
cate which I have mentioned. Furthermore, 
^ it has been pointed out to me that a person 
who has been adjudged insolvent in Burma 
and who has obtained his discharge requires 
such a certificate before he can bo elected to 
any local authority in Burma other than the 
Rangoon Corporation. The result is that a 
discharged insolvent in Burma has to satisfy 
the Court from which he has obtained his 
order of discharge that his insolvency was 
caused by misfortune without any miscon¬ 
duct on his part, before he can be elected to 
any local authority in Burma other than the 
Rangoon Corporation, but if he is a candi- 


8 t 11 120 : 62 L.J.Q.B. 282 : 4 

L.T. 628.5-81 W.R. 941, Paine v. Slater. 


date for either the Senate or the House of e 
Representatives it is unnecessary for him 
first to obtain such a certificate. I am not, - 
however, concerned with what may or may 
not be the anomalies of the present state of 
the law. I am only concerned to construe 
the two sections which I have mentioned, 
and for the reasons which I have already 
given it seems to me that, so far as the Ran¬ 
goon Corporation is concerned, a person ad¬ 
judged insolvent in Burma must not only 
obtain his discharge from insolvency before 
he ceases to be disqualified for election to the 
Rangoon Corporation but must also obtain - 
from the Court from which he obtained an 
order of discharge a certificate that his f 
insolvency was caused by misfortune without 
any misconduct on his part. As I am of opi¬ 
nion that Mr. Wellington was disqualified 
for being elected a councillor of the Rangoon 
Corporation unless and until he obtained a 
certificate under dub-s. (2) (b) of S.103A that 
his insolvency was caused by misfortune 
without any misconduct on his part, the 
further question remains to be considered, 
namely, whether Mr. Wellington has in fact 
obtained such a certificate. 


The facts of Mr. Wellington's insolvency 
were, shortly, these: Hi9 liabilities, which 
were all to unsecured creditors, amounted to 9 
something over Rs. 8150 while his assets, 
according to the report of the Official Assignee, 
were nil. Except for an item of Rs. 60 for 
arrears of rent all the unsecured creditors' 
debts fell under one of the three following 
heads, (i) deoretal amount (or balance of 
decretal amount), (ii) promissory note, or 
(iii) goods purchased. The two largest debts 
were rs. 1700, the amount of a decree, and 
Rs. 2826 for goods purchased from the Imperial 
Motor Works. When Mr. Wellington applied 
for his discharge the late Sen J., before 
whom the application came, made this entry 
in the diary : ^ 

Thero is no opposition. Insolvent is granted his 
discharge as I consider that although his assets are 
not equal to four annas in the rupee this deficiency 
can be ascribed to ciroumstances for which the 
insolvent cannot be justly held responsible, e. g„ 
his illness. 


And in the formal order whioh was drawn 
up pursuant to that order of Sen J., the 
following appears : 

And whereas it has not been proved that the 
insolvent has committed any aot which constitutes 
an offenoe under Ss. 421-424, Penal Code or under 
tne Presidenoy-Towns Insolvency Act, 1909, and 
proof has not been made of any facts and oiroum- 
stances menUoned in sub-s. (2) of S. 89 or S. 44 of 
the said Act or that he has been guilty of any mis- 
oonduot in relation to his affairs. . 7. T ^* 


b 
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It is said on behalf of Mr. Wellington that 
the combined effect of the above-recited 
diary entry and portion of the formal order 
granting Mr. Wellington his discharge un¬ 
conditionally, taking them together, is a 
certificate under sub-s. (2) of s. 103A. I 
quite agree that it may not be necessary that 
there should be a separate document headed 
“certificate” and commencing with the 
words “I hereby certify” or “It is hereby 
certified”; but there must be somewhere in 
the record a statement by the Court grant¬ 
ing the discharge that the insolvent's insol¬ 
vency was caused by misfortune without 
any misconduct on his part. I am quite 
unable to find that there is any such state¬ 
ment in the record of Mr. Wellington’s in¬ 
solvency case. The words of Sen J.’s order 
clearly show as indeed Mr. Clark has conced¬ 
ed—that that learned Judge was addressing 


In the more recent case, in ( 1927 ) l ch. 79 10 
at page 89 Lord Hanworth, M. R., referred to * 
(1888) 20 Q.B.D. 816® and pointed oat that 
there was a contrast made in the sub-section 
between “misconduct" and “misfortune.” To 
return now to the present case, it is quite 
clear that Sen J. was not directing his mind 
in the smallest degree to the question whe. 
ther Mr. Wellington’s insolvency had been 
caused by misfortune without any miscon- 
duct on his part, and it is clear that Sen J. 
was not asked to deal with that asfiect of 
the matter at all. Whether he would have 
granted a certificate under sub-s. (2) of s. 103 a, 
or whether I would now grant such a certi- 
ficate, if he had been, or if I were now being, ^ 
asked to do so, appears to me to be entirely 
beside the point. I am quite satisfied that 
Sen J. neither did so nor purported to do 
so, and I think that Mr. Wellington has not 


his mind to the terms of sub-s. (2) (a) of S. 39, 
Rangoon Insolvency Act," which taken in 
conjunction with the terms of S. 33 of that 
Act, provide that, if an insolvent’s assets are 
not of a value equal to four annas in the 
rupee on the amount of his unsecured liabi¬ 
lities, the insolvent cannot obtain an absolute 
order of discharge unless he satisfies the 
Court that the fact that his assets are not of 
such value had arisen from circumstances for 
which he could not justly be held respon- 


lible. It is argued that that finding neces- 
iarily implies that the insolvency was caused 
>y misfortune. I do not think that it does 
o. I have already had occasion to point out 
hat the wording of sub-s. (2) of S. 103A is 
ilmost identical with the wording of sub-s. (2) 
if s. 32, English Bankruptcy Act, 1883. In 
1888) 20 Q.B.D. 816, 9 which was a case in 
yhich the bankrupt applied for a certificate 
inder the latter sub-section, Lord Esher, 
H. R„ said this, at the bottom of p. 820 : 

The disqualification is to cease if the adjudication 
if bankruptcy is annulled, or if the debtor obtains 
lis discharge with a certificate that his bankruptcy 
vas caused by "misfortune without any misconduct 

m his part"! I admit that we must construe the 
lause strictly, but we have no right tO Rive to the 

vords any other than their ordinary ra«ining. Wc 

lave no right to strike out the words by mis for- 

>btains from the Court his discharge with a certi- 
IcaSeto the*effect that his bankruptcy was caused 
■ithout anv misconduct on his part. The argument 

mmmm 

rords 'by misfortune . ^_ 

» (1888) 20 Q.B.D. 816 : 59 L.T. 194 : 3 ® Ty ,B- 
^582 : 5 Morrell 94, In re Lord Colin Campbell. 


obtained that certificate without which he 
remains disqualified for being elected to 
the Rangoon Corporation. In these circum. 
stances I find, under S. 15 (2), City of Ran¬ 
goon Municipal Act, that Mr. Wellington, 
whose election is objected to, was at the 
time of the election disqualified for being a 
councillor. 


I will now turn to the case against Mr. g 
Patel. Earlier in this judgment I stated that 
the petition against Mr. Patel raised three 
main points. Mr. Foucar, on behalf of the 
petitioner, has however abandoned the point 
based on Mr. Patel’s conviction under S. 177. 
Penal Code, in 1933. Therefore only two main 
points now remain in the case against Mr. 
Patel, and I will deal first with the allegation 
made against him that he was disqualified 
under S. 12 (b), City of Rangoon Municipal 
Act, for being elected and for being a coun- 
cillor. This main point falls under two sub- 
heads. It is said, in the first place, that 
Mr. Patel has been dismissed from the public 
service, and secondly, that he has been de¬ 
clared by the Local Government, as it then 
was. unfit for employment in the public 
service. On this part of the case against 
Mr. Patel the relevant facts are these. 


lome time prior to May 1925, Mr. Patel 
ime President of the Municipal Com- 
tee of Insein. In May and June of that 
r, representations were made to the' «ov- 
ment by the inhabitants of Insein to the 
ct that the administration of the Insein 
nicipal Committee and of its Pce91 ^®“*' 
Patel, was oppressive a nd unsympathe tic. 

MQ971 1 Ch 79: 96 L.J.Ch. 90: 1927 B. * C. B. 
135 L.T. 461, In re Boulton Brothers & Co. 
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As ft result of these representations, Mr. Tew, 
a member of the Indian Civil Service, was 
directed to hold an enquiry into those alle¬ 
gations. Mr. Tew proceeded to do so. He sat 
for two months and examined over a 100 
witnesses, and duly made his report upon 
the matter. His report was dated 3rd Novem¬ 
ber 1925. On 22nd December of that year, the 
Deputy Commissioner of the Insein District 
informed the Commissioner of the Pegu divi¬ 
sion that that morning a deputation of five 
gentlemen of Insein, representative of all 
communities, had called upon him and re¬ 
presented that the state of affairs in Insein 
since the conclusion of Mr. Tew’s inquiry 
h had led to acts likely to cause a breach of 
the peace and that they had no option but 
to ask that they might be divested of all 
responsibility in case of such a breach of the 
peace. The Deputy Commissioner added that, 
from the facts laid before him and the re¬ 
presentation made, he was confirmed in his 
opinion, previously partially formed on facts 
which had come to his notice, that there was 
grave danger to the public peace and order, 
and that the deputation had good grounds 
for the request they had made. The Deputy 
Commissioner further added that the deputa¬ 
tion had also asked that early orders might 
< issue in order to put an end to the existing 
state of tension which was aggravating the 
situation and that in doing so the Local 
Government would consider whether the 
facts disclosed by Mr. Tew’s enquiry justified 
the application of the provisions of cl. (g) of 
s. li, Burma Municipal Act. The Deputy 
Commissioner concluded his communication 
to the Commissioner of the Pegu division by 
adding that in his opinion on the facts which 
had come to his notice the continuance in 
office of Mr. Patel was dangerous to the 
public peace and order. 

The Commissioner forwarded to the Gov- 
^ ornment what the Deputy Commissioner had 
sent to him and added his agreement with 
the Deputy Commissioner. The following 
day, namely 23rd December 1925, the Govern¬ 
ment of Burma (Ministry of Local Govern¬ 
ment (Municipal)) resolved, after reading 
Mr. Tew’s report, and the observations of 
the Commissioner of the Pegu Division and 
of the Deputy Commissioner of the Insein 
district, that in its opinion the continuance 
in office of Mr. Patel was dangerous to the 
public peace and order, and Mr, Patel was, 
therefore, removed from the Insein Muni¬ 
cipal Committee. What is said against Mr. 
Patel is, in the first place, that his removal 
from the Municipal Committee of Insein in 
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December 1925 amounted to dismissal from a 
the public service. It is further said that the 
above mentioned resolution and expression 
of opinion by the Local Government amount¬ 
ed to a declaration by it that Mr. Patel was 
unfit for employment in the public service. 

The former point involves, in its turn, 
two questions. Does membership of a Muni¬ 
cipal Committee amount to being in the 
public service, and if so, does removal from 
such a Committee amount to dismissal from 
the public service? Therefore, the first ques¬ 
tion which I propose to answer, is this: 
When Mr. Patel was President of the Insein 
Municipal Committee, was he in the public 
service, within the meaning of S. 12 (b), City I 
of Rangoon Municipal Act? My attention has 
been called to what is denoted by the words 
“public servant” in the Penal Code, and to 
the fact that, under S. 60 (as it is now num¬ 
bered), Burma Municipal Act, every member 
of a Municipal Committee is to be deemed to bo 
a public servant within the meaning of S. 21, 
Penal Code. I do not think it profitable to 
consider whether Mr. Patel was or was not 
or is or is not to be deemed to have been— 
a publio servant within the meaning of the 
Penal Code. What I have to decide is whe¬ 
ther to use a neutral phrase—he was “in 
the public service,” within the meaning of g 
S. 12 (b), City of Rangoon Municipal Act. In 
order to ascertain what is meant by the 
words “the publio service” in S. 12 (b) it is, 

I think, necessary not merely to read the 
latter part of s. 12 (b) by itself but to read 
the whole of S. 12 (b), and that runs as fol¬ 
lows : “Has been declared by the Local Gov¬ 
ernment unfit for employment in, or has 
been dismissed from, the publio service.” It 
will be seen that two phrases are connected 
to the words “the publio service,” and so 
those three words in s. 12 (b) have a double 
duty to perform. Two things are mentioned 
in s. 12 (b), namely, “employment in the . 
public service,” and “dismissal from the pub¬ 
lio service.” 

I think, in the first place, that a relation¬ 
ship of employer and employee is necessarily 
intended by the words used in s. 12 (b) which, 
in my judgment, contemplates an employ, 
ment from which a person is capable of be¬ 
ing dismissed, and ordinarily that connotes 
a relationship of employer and employee 
with the right on the part of the former to 
dismiss the latter. It is unnecessary for me 
to give a catalogue of all employments which 
may properly be said to be “employment in 
the publio service” within the meaning of 
s. 12 (b), City of Rangoon Municipal Act. 
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Indeed it is undesirable that I should do so. 
I will, however, indicate one or two instan¬ 
ces: A member of the Judicial Service, an 
apprentice clerk employed in the Small 
Cause Court (because receipt of salary or 
wages is not the test: see 8 all. 201 11 ) and a 
peon in any Government office can, I think, 
be said to be employed in the public service. 
But I do not think that a President of a 
Municipal Committee can be said to be em¬ 
ployed in the public service, within the 
meaning of S. 12 (b). It may be that he is 
in the public service in the sense that he 
serves the public. It may further be that it 
is not an incorrect use of words to say that 
the President of a Municipal Committee em¬ 
ploys his time in, or, more loosely, that he 
is employed in, serving the public. But both 
those interpretations would call for a change 
in the phraseology of S. 12 (b) and a stretch¬ 
ing of the meaning of the words therein 
employed to an extent which cannot, I think, 
be justified. I do not think that Mr. Patel 
was “in the public service” when he was 
President of the Municipal Committee of 
Insein, in the sense in which the words “the 
public service” are used ill S. 12 (b). There¬ 
fore, the next sub-question, namely, whether, 
Mr. Patel’s removal from the Municipal 
Committee of Insein amounted to dismissal 
from the public service, does not arise. 

The next question on this part of the case 
against Mr. Patel is, therefore, whether he 
has been declared by the Local Government 
unfit for employment in the public service. 
The answer to that question does not, to my 
mind, depend upon whether the Presidency 
of the Municipal Committee of Insein was 
or was not employment in the public service, 
because S. 12(b) clearly indicates, to my 
mind, the possibility of the Local Govern¬ 
ment declaring unfit for employment in the 
public service some one who has never yet 
been in the public service or served the 
public, in any sense, however wide. It is 
sought to establish a case against Mr. I atel 
on this branch of S. 12 (b) by saying that the 
resolution of the Government of Burma of 
23rd December 1925 amounted in effect to a 
declaration by it under clause e) of S. 11 111. 
Burma Municipal Act. I will turn for a 
moment to that sub-section, which provides 
that the Local Government may remove any 
member of a Municipal Committee if one of 
eight events happens. One of the eight se 
of circumstances in which the Local Govern¬ 
ment may remove a member of sucW 
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Committee is “(e) if he is declared to be dis¬ 
qualified for employment in, or is dismissed 6 
from, the public service,” and another one 
is (g) if his continuance in office is, in the 
opinion of the Local Government, dangerous 
to the public peace or order." 


11. ('86) 8 All. 201 : 1886 
Empress v. Parmesbar Dat. 


A. W. N. 63, Queen- 


From a perusal of the proceedings of the 
Government of Burma consequent upon 
Mr. Tew’s report, it is clear that the removal 
of Mr. Patel from the Municipal Committee 
of Insein was based solely on the ground 
that his continuance in office was dangerous 
to the public peace and order. It is impos- 
sible to say that the Local Government : 
declared him disqualified for employment in * 
the public service. The resolution of the 9 
Local Government sets out, quite properly, 
that in its opinion the continuance in office 
of Mr. Patel was dangerous to the public 
peace and order. There is not a word to the 
effect that the Local Government thereby 
declares him disqualified for employment in 
the public service. As the proceedings of the 
Government of Burma, to which I have just 
been referring, are the only grounds upon 
which it is sought to say that Mr. Patel has 
been declared by the Local Government to 
be unfit for employment in the public service, 
and as those proceedings do not, in my judg- 
ment, amount to a declaration by the Local 
Government that he was or is unfit for 
employment in the public service, I am 
unable to hold that Mr. Patel has been de¬ 
clared by the Local Government unfit for 
employment in the public service. In my 
judgment, he has been neither declared unfit 
for employment in, nor has he been dismis¬ 
sed from, the public service, within the 
meaning of S.12 (b), City of Rangoon Muni¬ 
cipal Act, and I therefore see no ground upon 
which it is possible to say that he was dis¬ 
qualified for being elected, or that he is 
disqualified for being a councillor of the 
Rangoon Corporation. * 

In support of the interpretation which I 
have just placed upon S. 12 (b) I will just add 
this, which seems to my mind to confirm 
the correctness of the conclusion at which I 
have arrived. The words of S. 12 (b), City of 
Rangoon Municipal Act, are almost identical 
with the words of cl. (e) of S. 11 (l). Burma 
Municipal Act; the only difference isi that 
the latter Act uses the word disqualified 
where the former Act uses the word unlit. 

I do not need, I think, to discuss what, it 
any, significance is to be attached to the use 

ci’t'he word W i- 

than the use of the word disqualified which 
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is employed in the other Act. All that I 
a wish to point out is this : the intention of 
3.12(b), City of Rangoon Municipal Act, 
seems to me to be to reproduce substantially 
the effect of cl. (e) of S. 11 (l), Burma Muni¬ 
cipal Act, in respect of municipalities outside 
Rangoon. There was a section applying to 
the Municipal Committee of Insein, under 
which the Local Government might have 
removed Mr. Patel—that is to say, it might, 
under the first part of cl. (g) of S. 11 (l), have 
declared him disqualified for employment in 
the public service—yet it chose to act under 
cl. (g) of that sub-section and to say that his 
continuance in office was, in its opinion, 
b dangerous to the public peace or order. I 
think that the Local Government refrained 
from removing Mr. Patel from the Munici¬ 
pal Committee of Insein on the ground that 
he was being dismissed from the public 
service, because that would have been an in¬ 
appropriate ground on which to do so. In 
the absence of any declaration by the Local 
Government that Mr. Patel was disqualified 
for employment in the public service, it 
must be taken that the Local Government 
was not prepared to make any such declara¬ 
tion. It is quite impossible for me now to 
say that in 1923 the Local Government really 
c did something entirely different from what 
the proceedings of the Local Government, 
as appearing in the Burma Gazette, show 
that it did. My conclusion on the first main 
part of the case against Mr. Patel is there¬ 
fore that the charge of disqualification 
fails. 

I must now deal with the second of the 
remaining two main points in the case 
against Mr. Patel. This involves a consi¬ 
deration of the charge that Mr. Patel has 
improperly held himself out to the electo¬ 
rate as a member of the Bar, and, if that be 
so, what, if any, effect that has upon his 
d election as a councillor. The relevant faots 
on this part of the case are these. In 1907 
Mr. Patel was called to the Bar at the 
Middle Temple, London, but in 1933 he was 
struck off the Roll of Advocates of this Court, 
and was subsequently disbarred by the Ben¬ 
chers of his Inn. He was struck off the Roll 
of Advocates, and was disbarred, because he 
was guilty of disgraceful conduct not only 
in cheating the general public by deliberately 
attempting to evade payment of a sum of 
some thousands of rupees due for income, 
tax (to use the words employed in the judg. 
ment of this Court when Mr. Patel appealed 
against his conviction and sentence under 
S. 177, Penal Code, and quoted by Sir Arthur 


Page C. J. when dealing with 12 Rang 110 12 
at p. 116 ), but also in setting up a false defence 
when he was being tried in respect of that 
attempted evasion of income-tax. Although 
Mr. Patel had been so dealt with by the 
Benchers of his Inn, he nevertheless con- 
tinued to display two boards at 83, Phayre 
Street here in Rangoon, where he had, and 
has, his office, upon each of which he is 
described as being a member of the Bar. 
The Board at the entrance to 83, Phayre 
Street has the inscription” P. D. Patel, B. A., 
Bar-at-law,” and a board upstairs, at the 
entrance to his office, which is on an upper 
floor of that building, reads “Mr. P. D. Patel, 

B. A., Bar-at-law.” The continued existence 1 
of both these name boards, despite the fact 
that he was disbarred eight years ago, is 
admitted on behalf of Mr. Patel. It is said, 
however, in Mr. Patel's written objection 
that the board at the main entrance to 83, 
Phayre Street is a general sign-board exhi¬ 
bited by the landlord of the building, that 
it carries the names of a number of the 
tenants using that entrance, and that it has 
been there for over twenty years and is now 
so effaced and weathered that his and the 
other tenants' names are hardly legible on 
it. What exaotly is meant by “hardly legi¬ 
ble” I do not know; but it is certainly not g 
the same as “illegible.” But that that general 
name board continues to bear the inscription 
“Bar-at-law” after his name is not denied by 
Mr. Patel, while the fact is that 88, Phayre 
Street is next door but one to this Court and 
is in a block in which more than one advo¬ 


cate wno is also a barrister Las his office. 

As regards the name board upstairs, out¬ 
side his office, Mr. Patel admits in his writ¬ 
ten objection that he kept a board there upon 
which appear the words which I have just 
mentioned, including “ Barrister.at-law ” 
after his name, bnt he says that it was placed 
there years ago and that he had entirely 
overlooked its existence. In Mr. Patel's 
written objection it is stated that, after he 
was disbarred, two new sign boards were 
put up at 88, Phayre Street in some passage 
(the whereabouts of which are not disclosed) 
and also two brass plates on the roadway at 
the entrance to the building, and another 
one outside his office, near the lift, on all 
five of which he described himself as an In¬ 
surance Consultant and Agent. I have been 
stating the effect, as I understand it, of 
para. 8 of Mr. Patel's written objection, 
whioh is worded in a most confus ed way. It 

21 1984 Rang. 88 : 149 i % q, . 
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may be that there are only two, or possibly 
three, name boards describing him as an 
Insurance Agent. I am not at all clear about 
it. Mr. Patel himself has not thought fit to 
go into the witness-box before me to depose 
to the truth of what appears in his written 
objection or to try and clarify the confused 
language in it, nor indeed to explain what is 
meant by the words “hardly legible.” How 
any individual can possibly overlook the 
continued existence of a name board mis¬ 
describing him as a barrister when that 
name board is immediately outside his office 
near the lift where, presumably, he goes day 
after day, and quite possibly many times a 
day, is quite beyond my comprehension. I 
can well understand Mr. Patel feeling that, 
if he went into the witness-box, he would 
have considerable difficulty in convincing 
me of the truth of some of the matters ap- 


“Sketches of Contesting Candidates.” The 
first candidate who was dealt with in that 5 
particular issue is Mr. Patel and, after a 
statement that it was by a staff reporter, 
the sketch of Mr. Patel’s career commences 
with the words : “A candidate for the three 
seats of the Anglo-Burraan Community is 
Mr. Patel, Barrister-at-law.” The sketch of 
Mr. Patel’s career (with the photograph) 
occupies about three-quarters of a column. 

The staff reporter, who is now a sub¬ 
editor of the “Rangoon Times,” said in 
evidence that everything except that first 
sentence in the sketch was supplied to him 
by Mr. Patel. He says that Mr. Patel did 
not tell him at this interview that he was a / 
barrister. It is to be noted that there is not 
a single word in that sketch which touches 
upon Mr. Patel’s Insurance Agency activi¬ 
ties. The staff reporter told me that he wrote 


pearing in his written objection. Mr. Patel’s 
defence to this part of the case now' against 
him is as false as the defence which he set 
up when he was prosecuted for trying to 
evade the payment of income-tax in 1928. 
Mr. Patel presumably took up insurance 
agency when he was prevented from carry¬ 
ing on his legal practice and he then had 
name boards prepared and fixed for the pur¬ 
pose of describing his new' occupation. He 
must have known perfectly well, and I am 
perfectly satisfied that he did know, that 
the old name boards were still there, that 
they entirely misdescribed him, and that it 
was highly improper for him to allow' them 
to continue to be in position. 

But there are some other facts which I 
must state in regard to this part of the case 
against Mr. Patel. Shortly before 80 th No¬ 
vember last, a staff reporter of the “Rangoon 
Times” went io interview Mr. Patel at his 
office at 83, Phayre Street. The Rangoon 
Times” had just announced that they were 
proposing to insert in their newspaper ske - 
ches of the careers of the contesting candu 
dates in the then impending Corporation 
elections, and for the purpose of obteuung 
materials for the sketch dealing with Mr. 
Patel a staff reporter of the Rangoon 
Times ” who was called before me, went to 
83 Phayre Street and interviewed Mr. Patel 
in his office there for about 10 or 15 minutes. 
Mr Patel provided him with a photograph 
of himself which was subsequently repro¬ 
duced in the “Rangoon Times'* along: with 
the sketch of Mr. Patel s career. wb.ch v.a 3 
published in that newspaper on SOth Novem- 
her last. The column is headed. Corpora¬ 
tion Elections.” The second head-line is 


the article from the notes which he made at 
the interview’, under the impression that 
Mr. Patel was a barrister, although, he says, 
nothing was said on that point at the inter¬ 
view. Now, if Mr. Patel did not tell this 
reporter that he w'as a barrister, how came it 
about that in the published article Mr. Patel 
was described as being a barrister and that 
no mention was made in it of his being an 
Insurance Consultant and Agent? The vari- 9 
ous name boards are undoubtedly not con¬ 
veying to callers at his office what Mr. Patel 
wants me to think that he desires them to 
convey. The staff reporter in question told 
me that he did not know where he got the 
impression that Mr. Patel was a barrister, 
but he said that they all (meaning thereby 
he and his colleagues on the “Rangoon 
Times”) had that impression, and that, if 
they had not had that impression, the sub- 
editor would not have passed the article 
which he wrote. As Mr. Patel has left the 
two name boards outside his office for all 
these years, although he knew that he was h 
disbarred, he cannot complain if the impres- 
sion gets about that he is still a barrister. 
When he was being interviewed by a staff 
reporter of a well-known and leading Ran- 
«oon newspaper in connexion with^ the 
forthcoming Corporation elections Mr. Patel 
knew full well - and he has not gone into 
the witness-box to deny the fact—that th 
misleading description of himself was im¬ 
mediately outside this very office, to wh ch 
the reporter had just come and in which 
the interview was actually taking and 
it was his duty to inform the repor er t 
what was on the name boards outsidewas 
not true; and, if he did not so warn the re- 
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porter, he must accept the consequences that 
a reasonably and naturally follow from allow¬ 
ing those name boards to remain in position. 
If Mr. Patel had been an honest man, he 
would, after the article had been published, at 
once have pointed out to the newspaper con¬ 
cerned the error into which it had fallen, and 
no doubt, if he had done that, the ‘ Rangoon 
Times” would have published a corrected 
statement. But it is not suggested on Mr. 
Patel’s behalf that he ever did any such 
thing, or ever even thought of doing such a 
thing. I am perfectly satisfied that Mr. Patel 
has, for all these years since he was disbarred, 
dishonestly kept those improper descriptions 
b of himself displayed outside his office for the 
fraudulent purpose of deceiving the public 
as to his professional qualifications and 
standing. 

It is a matter of common knowledge that, 
in this country especially, the fact that a 
man is a member of the Bar gives him added 
prestige, and members of the public are 
more likely to repose their trust and confi¬ 
dence in a member of the Bar than in 
others, not only in legal matters, but gene- 
rally speaking. It is not unnatural that 
that should be so. The legal profession is an 
honourable as well as a learned profession and 
« the Benchers of the Inns of Court are ever 
zealous to maintain the high traditions of 
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sequences that dishonest and fraudulent behaviour to the e 
ow from allow- electorate comes within either the word 
ain in position, “corruption” or the phrase for any other 
ionest man. he cause” in S. 15 (l), City of Rangoon Municipal 
m published, at Act. Now what is the meaning of the word 
newspaper con- “corruption” in that sub-section ? Corrup- 
had fallen, and tion” is a word frequently used in this 
, the “Rangoon country. But I am not concerned with what 
ied a corrected may be the popular impression as to its 
jgested on Mr. meaning. I would, however, hazard a guess 
did any such that, generally speaking, it is considered to 
of doing such a be synonymous with “bribery”. But I have 
l that Mr. Patel not got to decide what corruption means in 
e was disbarred, any connexion other than that in which it 
per descriptions is used in S. 15 (l). In English Election Law 
iis office for the the word is not often used. What is more ' 
7i ng the public generally used is the phrase “corrupt prac- 
difications and tice9”. In 1SS3 the Corrupt and Illegal Prac¬ 
tices Prevention Act was passed, and s. 3 of 
knowledge that, that Act provided that the expression “cor. 
the fact that a rupt practices” used in that Act meant any 
jives him added of the following offences, namely, treating 
the public are and undue influence, as defined in that Act, 
trust and confi- bribery and personation, and aiding, abetting, 
e Bar than in counselling and procuring an offence of per- 
tters, but gene- sonation; so that, for election purposes, a 
unnatural that corrupt practice might take one of several 
profession is an forms, and it would be right to 9ay that a 
d profession and person who treated was guilty of ‘corrup- 
E Court are ever tion’, although, strictly speaking, one would g 
{h traditions of say, of ‘a corrupt practice’; and a person 


their branch of that profession. Mr. Patel 
once was a member of that profession but 
he has been expelled from it for misconduct 
involving moral turpitude. He, however, 
seeks, and for the past eight years has con¬ 
tinuously sought, to represent himself as 
still being a member of the Bar. I have no 
doubt that he has done that in the hope 
thereby of obtaining the confidence of those 
who would not otherwise repose it in him. 
He has done it, I am perfectly satisfied, for 
the purpose of self-advancement and per- 
d sonal gain. So far as the last Corporation 
elections were concerned, I am satisfied that 
his motives were the same. He dishonestly 
thought that, if he could keep up this fraud 
which he had been continuously perpetrat¬ 
ing for nearly eight years and introduce 
himself before the electorate as a member of 
the Bar, he would be benefiting his candi¬ 
dature and prejudicing the candidatures of 
his opponents. My finding is — and I have 

no sort of doubt about the matter at all_ 

that Mr. Patel deliberately committed a 
fraud upon the electors by representing him¬ 
self as still being a member of the Bar. The 
question is, does that invalidate his eleotion? 

Mr. Poucar has suggested that Mr. Patel’s* 


who is guilty of impersonation is equally 
guilty of corruption. In other words, in 
English Election Law, the word ‘corrupt’ is 
used as an adjective qualifying the word 
‘practice’ in the phrase ‘corrupt practice’ 
which embodies a number of different acts 
each of which is said to be a corrupt practice. 

Section G of the English Act to whioh I 
have just referred provides the punishment 
for a person convicted on indictment of a 
corrupt practice. In this country there is the 
Election Offences and Inquiries Act of 1920 , 
whioh adds to the Penal Code sections pro- . 
viding punishments for bribery, undue in- 
fluence and personation in connexion with 
any election, whioh embraces elections both 
for the Legislature and for any Municipal 
body, such as the Rangoon Corporation. 
The word ‘corruption’ does not appear in 
the Burma Act, which is designed, so far as 
I can see, to provide punishment in Burma 
for offences corresponding to those whioh are 
punishable in England. Those offences in 
England are grouped together by Aot of 
Parliament and called ‘corrupt practices’: in 
Burma they are not grouped together and 
given that or any other general description. 
Now, turning to the terms of s.15 (l), City 
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a of Rangoon Municipal Act, the words are : 

If the validity of any election is questioned by 
reason of irregularity in the election proceedings, 
bribery, corruption, personation, treating, undue 
influence, or any other cause. 

It is possible to say exactly what bribery, 
personation and undue influence mean in 
that section because, presumably they have 
the same meaning as those words have in 
the Election Offences and Inquiries Act. It 
is also fairly easy to say what "treating” 
means, because that is something which is 
well known to the law of England, and in¬ 
deed it is defined in the Burma Act, in the 
explanation to the new S. 171E, Penal Code. 
b But what is the meaning of the word "corrup¬ 
tion” in S. 15 (l), City of Rangoon Municipal 
Act? It is not necessarily something in 
addition to bribery, personation, treating and 
undue influence ? To say that it means the 
same as "bribery” is, in effect, to give it no 
meaning at all, because that would add 
nothing to what is already covered by the 
word "bribery” in the sub-section. In ray 
judgment, however, I must assume that 
every word in the phrase in this sub-section 
has its own separate and distinctive mean¬ 
ing. In my judgment therefore "corruption” 
means, in S. 15 (l), something different from 
and additional to bribery, personation, treat- 
C ing and undue influence, and it is my duty 
to assign to it some separate and distinctive 
meaning. In (1870) 21 L. T. 117 13 it was held 
that to act corruptly in connexion with an 
election is to do something which is contrary 
to the intention of the Act. At page 119 
Blackburn J. said this, after considering 
the evidence : 

Now, there comes the other matter, which is the 
really serious matter in the case, and that is as to 
the treating. Upon that the terms of the Act of 
Parliament regulating the matter now are clear and 
distinct: ‘Every candidate at an election who shall 
corruptly* (the word ‘corruptly* means contrary to 
the intention of the Act, with a mot.ve or intention 
, by means of it to produce an effect upon lh ® elec ' 
d tion; not going so far as bribery, but with a motive 
thereby to influence the election), 
and then he continues with the words of the 
English section. I am prepared to accept, 
indeed I think I must accept, m connexion 
with a Rangoon Municipal elect.on tbat 
definition by Blackburn J. of the adverb 
"corruptly.” That means, a man acts cor. 
ruptly when he does an act contrary to the 
intention of the Act, wfth a motive or mien- 
tion by means of which to produce an effect 
upon the election; not going so far as bribery 
but with a motive thereby to influence the 


A. I. R. 

election. And so I interpret the word ‘cor- 
ruption’ in s. 15 (l) as meaning the doing of * 
an act corruptly within the definition of that 
adverb which I have just given. In ( 1869 ) 19 
L.T. 676 u at p. C78 Blackburn J., when allud¬ 
ing to the word 'corruptly,' said : 

The interpretation of this word, as explained 
and in my opinion rightly explained, by Willes J ’ 
is not wickedly,’ ‘immorally,’ or anything of that 
sort, but embraces such conduct as it was evi¬ 
dently the intention of the Legislature to dis¬ 
countenance. 

The combined effect of these two dicta is 
this, in their application to the word “cor¬ 
ruption” in S. 15 (l), City of Rangoon Muni¬ 
cipal Act: that “corruption” there means 
the doing of an act, with a motive or inten- / 
tion by means of it to produce an effect upon 
the election; not going so far as bribery, but 
with the motive which I have just men¬ 
tioned; provided that the act done amounts 
to conduct which it was evidently the inten¬ 
tion of the Legislature to discountenance. 
Now, what did Mr. Patel do in the present 
case? Did he maintain these misleading 
name boards at his office and did he allow 
the article to appear in the 'Rangoon Times,' 
and to go uncontradicted, with the motive, 
or intention, by means thereof to produce 
an effect upon the election—with a motive 
thereby to influence the election? I have no g 
doubt whatever that such was his motive 
and intention as regards both the misleading 
name boards and the newspaper article. The 
admitted fact is that these name boards have 
been outside Mr. Patel's office in Phayre 
Street for many years, and certainly at least 
since 1933 when he was disbarred. It is true 
to say that neither of them was originally 
put there with any motive or intention by 
means of them to produce an effect upon 
this election last December. But, although 
they may not have been put there originally 
with that intention, they were undoubtedly 
allowed to remain in position last December 
with that motive and intention. We know h 
the circumstances in which the staff reporter 
of the “Rangoon Times” called upon Mr. 
Patel at this very office almost on the eve 
of the election last December, with a view 
to writing the article, which subsequently 
appeared in his paper. I am satisfied that 
Mr. Patel knew that these two name boards 
misdescribing him -were still outside his 
office at the time the staff reporter cameI to 
interview him. He knew perfectly well the 
purpose for which the interview was being 
granted by him, that is to say, m order that 


13. (1870) 21 L. T. 117, Hereford Election Peti- 
tion case. 


14. (1869) 19 L.T. 676, Bewdley Election Petition 
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a sketch of his career might appear in one of 
B the leading new papers circulating amongst 
the electors in this particular constituency. 
Knowing these two things as he did, he 
ought to have warned the staff reporter 
that the name boards outside his office mis¬ 
represented his status. 

It is well known that a man who is a 
member of the English Bar and who stands 
for election either to the local Legislature or 
to any municipal body, makes a great appeal 
to a large number of the electorate. Conti, 
nuing to keep these mis-descriptive name, 
boards outside his office at the time when 
the preliminaries to the election were taking 
b place was, I have no doubt, done by Mr. 
Patel and I so find, with the motive or 
intention by means of it to produce an effect 
upon the election, with a motive thereby to 
influence the election. He did not describe 
himself, it is true, in his election address, as 
a barrister, but I think that Mr. Patel was 
trying to be very clever. He knew perfectly 
well that these name boards were there in 
position, and I am satisfied that he always 
intended, if any point was taken about them, 
as it has been, to say that he had forgotten 
about them, and to support that case by 
carefully abstaining from making any other 
c statement that he was still a member of the 
Bar. The interview granted to the “Rangoon 
Times” reporter by Mr. Patel took place in 
the early days of the election campaign, and 
there can be no doubt that Mr. Patel was a 
dishonest party to the publication of that 
article with the motive or intention by 
jpeans of it to produce an effect upon the 
election. 

There remains the question whether Mr. 
Paters conduct in regard to these two mat¬ 
ters (the name-boards and the newspaper 
article) was such as it was evidently the 
intention of the Legislature to discounten- 
^ ance. I have no doubt whatever that it was. 
It is not to be considered for a moment that 
the Legislature intended to countenance a 
candidate dishonestly misrepresenting his 
professional qualifications and status to the 
electors. My duty is to construe the word 
“corruption” in this particular sub-section, 
and to consider Mr. Patel's actions in the 
light of that construction. I am of opinion, 
and I so find, that Mr. Patel was guilty of 
corruption, within the meaning of s. 16 (l), 
City of Rangoon Municipal Aot. I do not 
therefore need to consider what actions are 
covered by the phrase “for any other cause" 
appearing in 8.15 (l). 

The next question is whether, as a result 


of this corruption of which Mr. Patel was e 
guilty it can be said that his election was 
not a valid one. It appears to me to be the 
duty of the Court in each case to look to 
the particular circumstances, and especially 
to the number of votes recorded and to the 
majority' obtained, to see whether the result 
may have been affected by r the corruption 
proved. The absolute majority obtained is an 
important ingredient in deciding this. The 
corruption of ten or twelve might be very 
important if there is a majority of twelve 
only or some such number, but certainly not 
so important where the majority is sixty r , 
still less where it is as much as a hundred 
or a thousand or more. See the judgment of t 
Denman J. in (iS$6) 4 o'M. &H.70. 15 Has it 
been shown that the return could not have 
been affected by the continued existence of 
these name plates and by the publication of 
this newspaper article? If it is so, the elec¬ 
tion will be allowed to stand, as I understand 
the position. It is not sufficient merely to 
prove that the return has not been in fact 
affected. Now, it is a matter of common 
knowledge that the “Rangoon Times” has a 
not inconsiderable circulation and that it is 
freely read by more than one of the com. 
munities for election by whom Mr. Patel 
stood as a candidate. I was told in evidence g 
that there are over two thousand electors in 
this particular constituency. Mr. Patel, who 
headed the poll, polled just under two hund¬ 
red votes more than Mr. Sequeira, who was 
the next successful candidate, and he (Mr. 
Patel) polled 332 votes more than Mr. Munshi, 
who was the first of the unsuccessful candi¬ 
dates, and 342 votes more that Mr. Fairfield, 
who was at the bottom of the poll. 

It is true that someone, presumably a per¬ 
son who was opposed to Mr. Patel and who 
desired to further the interests of one or 
more of the other candidates, had a very 
large pamphlet printed, in which appeared 
what is said to be a record of Mr. Patel’s h 
career. Amongst other things, it dealt at 
length with the Insein Municipality case, 
quoting large extracts from the report of 
Mr. Tew. It reproduced in full the judgment 
of this Court where Mr. Patel was struck off 
the roll of advocates and it included a state¬ 
ment that the Inns of Court, London, had 
followed up Mr. Patel’s removal from the 
roll of advocates of this Court “by striking 
him off from their rolls, thereby debarring 
him from practising as a barrister in any 
part of the British E mpire," as the pam. 
15. (1886) 4 O’M. H. 70, Ipawltoh Station Pelt- 
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a phlet expressed it. Three thousand copies of 
that pamphlet were printed, and I have no 
doubt that a very large number of them 
found their way into the homes of the elec¬ 
tors of the allied constituency. Two of Mr. 
Patel s canvassers were called before me, and 
the result of their evidence is that in all 
probability at least about 400 copies of this 
pamphlet reached the homes of the electors. 
But they were only two of Mr. Patel’s canvas- 
sers, and of course there were many others, 
and I have no doubt that the number of 
copies of this pamphlet which reached the 
houses of the electors was well into four 
figures. It may well have reached practically 
b all the houses of the electors. But it is im- 


such a person read the opening sentence of 
the article in the “Rangoon Times” he would * 
be confirmed in that view and would be very 
likely to say to himself: “A reputable paper 
like this would not insert such a glaring mis¬ 
statement about Mr. Patel’s present profes¬ 
sional status. He undoubtedly is a barrister.” 
Looking at all the election literature be¬ 
fore me, as a whole, 1 do not think it possi¬ 
ble to say that the article in the “Rangoon 
Times”, for which Mr. Patel must be taken 
to be responsible, was such that the return 
could not have been affected. It is to be 
remembered that all the five candidates 
were within less than 350 votes of each other. 

I think the result of the evidence as a whole f 


possible to say what sort of a reception it 
received. Speaking for myself, I should think 
that it was altogether too long a pamphlet, 
in the sense that any recipient opening it 
might very likely say, “Oh I cannot read 
through all this” and throw the thing away. 
Although three and a half pages are devoted 
to the report of the removal of Mr. Patel 
from the roll of advocates of this Court, less 
than five lines are occupied with the state¬ 
ment that Mr. Patel had been disbarred. 

Anyhow, Mr. Patel thought fit to issue a 
counter pamphlet, the matter in which, so 
c far as the contribution from Mr. Patel went, 
was quite short, the main part of the pam¬ 
phlet being extracts from the “Rangoon 
Gazette.” Mr. Patel started that pamphlet 
by saying that it had been brought to his 
notice that some evil-minded persons, in 
order to improve the chances of their candi¬ 
dates, had been going round misrepresent¬ 
ing facts pertaining to his long connexion 
with the Insein Municipal Committee and 
deliberately circulating false statements, in 
order to induce the voters to support their 
candidates. If this counter-pamphlet of 
Mr. Patel’s was read at all, we must take it 
, that it was properly read, and my read- 
d ing of the sentence which I have ^ 9t ^ d 
out is that Mr. Patel’s evd.minded op^- 
nents had (a) misrepresented factsi about his 
lone connexion with the Insein Municipal 
Committee, and (b) had deliberately circu¬ 
lated other false statements, not necessany 

would be led to think by Mr. PatelIscounter 
pamphlet that the statement that be had 
been disbarred was a false one. And hen 


is to show that the return could have been 
affected. It is not sufficient merely to show 
that it has not in fact been affected. I think 
that it could have been affected, and there¬ 
fore the election of Mr. Patel cannot be al¬ 
lowed to stand. And so, under s. 15 ( 2 ), City 
of Rangoon Municipal Act, I find that 
Mr. Patel was guilty of corruption, invali- 
dating his election. As to what is now to be 
done, in view of my findings in regard to 
Mr. Wellington and Mr. Patel, who were 
both returned for the same constituency, the 
position is by no means clear; and I will 
now hear further argument on this point. 9 
Final Judgment. 

10th April 1941 .—The question now to 
be answered is': what is now to be done in 
view of my finding that Mr. Wellington, 
whose election was objected to was at the 
time of the election disqualified for being a 
councillor, and of my further finding that 
Mr. Patel, who was returned for the same 
constituency as Mr. Wellington, was guilty 
of corruption invalidating his election. 
Section 15, City of Rangoon Municipal Act, 
is admittedly extremely badly drafted. After 
giving to its language the most careful con¬ 
sideration that I can, I have come to the h 
conclusion that the words any f ? 
which appear almost at the beginning of sub- 
s. (l) of that section are intended to co\er 
both the case of a whole election being in¬ 
valid (as, for instance, where, in a two- 

member constituency, there bas been such 

wholesale bribery and/or corruption that it 
is impossible to say that there has bee^» 
free election in the constituency) and alto 
the ca=e of the election of one of two or 
more candidates being invalid, ® 
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other returned candidate was without ble- 
* mish). I think that each case falls to be deter¬ 
mined upon its own facts and circumstances. 
In the present case there is qo sort of sugges¬ 
tion against Mr. Sequeira on any ground at 
all, and I see no reason why he should suffer 
for something which was done solely by Mr. 
Patel. I think that the result of the corrup¬ 
tion of which I have found Mr. Patel guilty 
is limited to invalidating his own, that is to 
say Mr. Patel’s, election. In other words, I 
find that on the facts of this particular case 
Mr. Patel’s election is severable from that 
of the other candidates who were declared 
to be elected for this allied constituency. I 
b appreciate that this is opposed to the view 
taken by a Bench of the Calcutta High 
Court: see 84 C.W.N. 741. 16 

The reasoning of Suhrawardy J. in that 
case, at pp. 744,745, does not, however, com¬ 
mend itself to me. Of course it is true that 
it was the intention of the Legislature that 
three persons out of the total number of can¬ 
didates should be elected for the allied con¬ 
stituency at one election, that is to say, at 
what is called the general election for the 
Rangoon Corporation. But equally is it true 
that it was not the intention of the Legis- 
lature that, every time a councillor resigned or 
c died who had been elected for a constituency 
returning two or more members, the one or 
more remaining councillor or councillors elec¬ 
ted for that constituency should automatically 
forfeit his or their seat or seats and have to 
stand again. It is quite clear to my mind 
that bye-elections may be held for single 
councillorships in a two councillor consti¬ 
tuency. When once that is appreciated, the 
basis of the judgment in this Caloutta case 


on the Corporation falls to be filled as if Mr. e 
Wellington had originally been returned for 
a single-member constituency. I therefore 
have to direct that Mr. Munshi, if no cause 
of objection is found against his election, 
shall be deemed to have been elected. No 
petitions objecting to Mr. Munshi have been 
filed in this Court either within eight days 
after the result of the election was declared 
or, as a matter of fact, at all. In view of the 
decision on this point which I gave yester¬ 
day in Civil Misc. Case No. l of 1941, 1 1 shall 
not now call for objections to Mr. Munshi’s 
election, and, as there are no such objections 
now before the Court, the result is that I 
now direct that Mr. Munshi shall be deemed / 
to have been elected. The formal order 
which I make is this. I find that Mr. Wel¬ 
lington whose election is objected to was at 
the time of the election disqualified for being 
a councillor and I declare his election null 
and void, and I direct that Mr. J. K. Munshi, 
against whose election no cause of objection 
is found, shall be deemed to have been 
elected. I further find that the election of 
Mr. Patel was not a valid election and I set 
it aside. The practical result of this order 
is, of course, that Mr. Sequeira and Mr. 
Munshi are now* councillors, and that there 
will be a bye-election for one seat in the 9 
allied constituency. 

The question of costs remains. I have 
already held, in civil Misc. Case No. 1 of 
1941, 1 that in these cases the Court may 
make such order as to costs as it deems just. 
In civil Misc. case No. 640 of 1940 I direot that 
Mr. Wellington do pay to Mr. Martimthe costs 
of the petition, which costs will include an 
advocate’s fee of 20 gold mohurs for 12 th 


seems to me to disappear. I desire to add 
that the view which I myself take in prefer¬ 
ence to that taken by the Calcutta High 
Court is the view which was taken by 
d Shaw J. in Pillay v . Venkatasamy (Muni¬ 
cipal Election Appeal No. 6 of 1931 of the 
Rangoon Small Cause Court), when he was 
Chief Judge of the Small Cause Court. In the 
result, therefore, I find that Mr. Patel’s elec- 
tion was not a valid election and I set it 
aside; and I desire only to add, as regards Mr. 
Patel, that it is his election, and the election 
of Mr. Patel only, whioh is hereby set aside. 

Having decided that in this particular 
case Mr. Patel's election is severable from 
that of the other originally successful can- 
didate8, it follo ws that Mr. Wellington's seat 

16. (*81) 18 A.I.R. 1981 Cal. 86 : 129 I.O. 422 : 68 
Cal. 87 : 34 C.W.N.' 741. Rathis Chandra v. 
Amulya Oharan. 


March, of 12 gold mohurs for 13th March, 
and of 5 gold mohurs to cover the appear¬ 
ance of Mr. Martin's advocate before me the 
day before yesterday and today ; making 
a total advocate’s fee of 37 gold mohurs. In 
Civil Misc. Case No. 689 of 1940 I direot that h 
Mr. Patel do pay to Mr. Wilcox the general 
coats of the petition, inoluding court-fees, 
witness expenses, and the like, together with 
an advocate’s fee of 20 gold mohurs for the 
first day of the hearing, on 18th March, of 
12 gold mohurs for 19th March, and a 
similar fee of 12 gold mohurs for the 20 th 
March, and of 6 gold mohurs to cover the 
appearance of Mr. Wilcox’s advocate before 
me the day before yesterday and today ; 
making a total advocate’s fee of 60 gold 
mohurs. 1 v. .* 

g.n./r.k. Order accordingly, ‘ • 
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Mosely J. 

Khan Bahadur Hajee Gulam Sherazee 

Applicant 

V. 

The King . 

Criminal Revn. No. 282B of 1941, Decided on 
25th July 1941, to quash the proceedings of the 
Western Sub-divisional Magistrate, Mandalay. 

Criminal P. C. (1898), S. 439 — Pending cri¬ 
minal case — Principles governing interference 
by High Court — Funds of deceased father 
standing in Bank in name of sons as executors 
—One of sons withdrawing and putting same 
to his personal account — Charge under S. 405, 
$ Penal Code, is justified — High Court will not 
interfere in revision. 

The High Court in revision will interfere with a 
pending criminal case only in exceptional cases 
such as where a person is being harassed by an 
illegal prosecution; where there is some manifest 
and patent injustice apparent on the face of the 
proceedings and calling for prompt redress; where 
the evidence on record for the prosecution clearly 
does not justify a charge of any offence; or 
where the trial is on the face of it an abuse of 
the process of the Court. One test of the excep¬ 
tional nature of the application is that a bare state¬ 
ment of the facts without any elaborate argument 
should be sufficient to convince the High Court 
that the case is a fit one for its interference at an 
intermediate stage : 25 Cal 233; 26 Cal 786 ; ('31) 
- 18 A I R 1931 Mad 419 and (’16) 3 AIR 1916 Mad 
C 408, Rel. on. [P 48/.; P 49a] 

But a question of territorial jurisdiction that is 
as to which of two or more Courts should inquire 
into any offence arising during the pendency of the 
trial must be decided by the High Court. (P 49a] 

Where the funds of the deceased father standing 
in the Bank in the name of his sons as joint exe¬ 
cutors are withdrawn and deposited at his own 
account by one of the sons, a charge against him 
under S. 405, Penal Code, is justified and the High 
Court will not interfere in revision. [P 48^; P 49a] 

Rauf — for Applicant. 

Order. — This is an application by Khan 
Bahadur Hajee Gulam Hosain Sherazee to 
quash the proceedings in the Court of the 
d Western Sub-divisional Magistrate, Manda¬ 
lay, where the applicant has been charged 
on a complaint laid by his brother Moha- 
mood Sherazee of criminal breach of trust. 
The complainant and the accused are joint 
executors of the estate of their father. Both 
of them, it appears, have claims m their 
own right against the estate and fche c ^‘“ s 
of each executor are disputed by the other. 
The claim of the complainant amounts to 
some Rs. 12,000. The funds, it appears, were 
deposited in the joint names of the executors 
in the National Bank of India at Mandalay. 
It seems that either executor was entitled to 
draw on that account. The balance in hand 


was over Rs. 46,000. The applicant withdrew 
the whole of that sum in order, he says, to 6 
prevent the complainant from satisfyinghis 
claim, and thq, applicant redeposited the 
money in his own name with the same bank. 
The applicant has a personal account at 
that bank but opened a subsidiary account 
“a” for this amount. The only evidence for 
the prosecution was that of the complainant. 
The accused was examined and he said that 
he had done what he had done on legal 
advice. He was then charged. He has not 
yet adduced evidence for his defence in 
order to prove his contentions. It is argued 
for the applicant that the facts proved could 
not constitute the offence of criminal breach t 
of trust, and in particular do not show that 
the applicant acted dishonestly. The wording 
of the charge is that the applicant 
committed criminal breach of trust in respect of a 
sum of Rs. 46,749-13-6 out of the estate fund of 
A. A. A. Sherazee by withdrawing and putting the 
same to his personal account. 


For the definition of “criminal breach of 
trust” see section 405. For the definition of 
“dishonestly” see S. 24, for that of “wrongful 
loss” see S. 23, and for that of "unlawful” 
see the definition of “illegal” in S. 43. I have 
heard the learned advocate for the applicant 
and I think it desirable to say no more at g 
this stage than that he has not convinced 
me that the charge was wrong on the face 
of it. Applications to quash pending crimi¬ 
nal proceedings are frequently made to this 
Court in quite improper cases, and perhaps 
one reason for that is the absence of any 
reported ruling by this Court on the princi¬ 
ples on which the High Court will interfere 
at an interlocutory stage of criminal pro¬ 
ceedings in subordinate Courts. It is un¬ 
desirable and impossible, of course, to lay 
down any rigid rules as to when interfer¬ 
ence can or should be made, but the guiding 
principles are quite clear. The High Court ^ 
will only interfere in exceptional cases such 
as where a person is being harassed by an 
illegal prosecution; where there is some 
manifest and patent injustice apparent on 
the face of the proceedings and calling for 
prompt redress; where the evidence on recor 
for the prosecution clearly does not justify 
a charge of any offence, (criminal Bern 
No. 17IB of 1933 1 of this Court), or where he 
trial is on the face of it an abuse of the 
process of the Court. It has well been sa^d 
that one test of the exceptional nature o 
the application is that a bare stateme nt^ 

I. Criminal Bern. No. 171B Yon t. 

Ma Hla Kin. 
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A the facts without any elaborate argument 
should be sufficient to convince the High 
Court that the case is a fit one for its inter¬ 
ference at an intermediate stage. There are 
numerous rulings to this effect by other 
High Courts. I will only quote 25 Cal 233, 3 
2 G Cal 786, 3 54 Mad 595 4 and 39 Mad 561. 5 
I may add that an exception to the general 
rule is the case where a question of terri¬ 
torial jurisdiction arises, that is a3 to which 
of two or more Courts should inquire into 
any offence. Where such a question arises 
during the pendency of the trial, it must be 
decided by the High Court. (See section 185, 
Criminal P. C.) The decision in this case is 
6 not to be taken out of the hands of the 
trying Magistrate. This application will be 
dismissed. , 

G.N./r.k. Order accordingly ; 


2. (’98) 25 Cal 233, Choa Lai Das v. AvantPershad. 

3. (’99) 26 Cal 786 : 3 C W N 491, Jagat Chandra 
v. Queen-Empress. 

4. ('31) 18 AIR 1931 Mad 419 : 132 I C 319 : 32 
Cr L J 895 : 54 Mad 595 : 60 M L J 495, Sendi- 
appa Nadar v. President, District Board, Madura. 

5. ('16)3 AIR 1916 Mad 408:29 I C 109:16CrLJ 
477 : 39 Mad 561 : 28 M L J 505, In re Kuppu- 
swami Aiyar. 
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Roberts C. J, and Dunkley J. 
Hla San — Appellant 
v. 


The King . 

Criminal Appeal No. 567 and Criminal Revn. 
No. 393A of 1941, Decided on 22nd July 1941, from 
order of Sessions Judge, Hanthawaddy in Sessions 
Trial No. 6 of 1941. 


(a) Criminal trial — Identification parade — 
Fact of accused changing clothes before Iden¬ 
tification parade cannot suggest guilty cons¬ 
cience. 


Fact that the accused to be identified changed h 
clothes before the identification parade affords i 
ground for suggesting that he has been guilty 
, suspicious conduct. [p go 

(b) Penal Code (I860), Ss. 396 and 39S . 
Offence under S. 396-Death penalty cannot t 
o ai ~J? normal sentence merely by reason t 
S. 367 (5), Criminal P. C. — Accused wll 
another entering house to commit dacoity ui 
armed — Person coming from outside spear< 
by accused's men who had remained outside - 
Accused held guilty of dacoity only — Scntent 
five years rigorous imprisonment held prope 
No doubt since a person convioted of an offem 
under S. 896 may be sentenced to death, reasoi 
*nuBt be given nnder S. 307 (6), Criminal P. 0. f« 
not passing the death sentence but the faot tbi 
reasons must be given does not mean that the deaf 
'penalty is the normal sentence. Where persona tal 
jwm in armed daooitios and are of mature ag6 at 
•there is no speolal oiromnstanoe of mitigation, tl 
normal sentence Is one of seven years. This, < 
1942 R/7 A 8 


course, if the circumstances were aggravated, would 
be insufficient. [P 50 e t h; P 51a] 

The accused and another man who were unarmed 
entered a house to commit dacoity while the rest 
of the persons remained outside and while the ac¬ 
cused was inside a person who came from outside 
was speared by the persons who were outside the 
hut: 

Held that the accused was guilty of dacoity only 
and the sentence of five years rigorous imprison¬ 
ment was justified : ('33) 20 A.I.R. 1933 Rang. 61, 
Appr.\ (’35) 22 A. I. R. 1935 Rang. 504, Expl .; 
(1872.92) S. J. 636, Held obsolete. (P 50/; P 51a] 


(c) Criminal P. C. (1898), S. 439 — Sentence 
is discretionary — High Court will not interfere 
unless sentence is clearly wrong — Leniency of 
sentence is not sufficient ground for enhanc¬ 
ing it. 

The question of sentence is always a matter of 
discretion and therefore the High Court in revision 
will be loth to interfere unless the sentence passed 
is clearly wrong. The High Court will not interfere 
in revision in order to pass a sentence which is 
slightly different from the one originally passed. 
The fact that the sentenco passed is very lenient is 
not a sufficient ground on which the High Court 
will exercise its powers to enhance the sentence. 
Generally speaking, a sentence will not be enhanced 
in revision unless it is such a manifestly inade¬ 
quate punishment for the offence committed a9 to 
amount to a miscarriage of justice.[P 50^, h; P51a] 
Williams — for Appellant. 

E Maung , Govt. Advocate — for the Crown. 
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ROBERTS C. J. — The appellant Hla San was 
oonvicted of an offence under S. 396, Ponal Code, g 
by the learned Sessions Judge of Hanthawaddy and 
sentenced to five years’ rigorous imprisonment. He 
has appealed against his conviction and sentenco 
and we have also before us proceedings in revision 
in which he is called upon to show cause against 
enhancement of sentence. The appellant, with three 
others, was sont up for trial before the Sessions 
Court charged with the offence of dacoity at the 
field-hut of U Ba Aye and Ma Ngwo Hnit of 
Poktaleke Kwin in Kyauktan township. In the 
course of the dacoity, an Indian oooly named Da Saw 
was speared and fatally injured. The two questions 
which arise for us are whether the guilt of the 
appellant has been satisfactorily proved and if so 
whether we ought to interfere with the sentence 
whioh has been passed. There was an approver in * 
the oase — Thein MauDg — who stated that the 
dacoity was arranged between him and another u 
man who has been acquitted. Ho stated that the 
present appellant provided two guns and that on 
arriving at the house he and another man entered 
the field-hut whilst the remainder stayed outside. 
The Indian who was speared came from outside 
and tho injuries were inflicted upon him outside * 
whilst the appellant and another man were inside 
the hut. 


U Ba Aye appears to have boen on tho threshing 
5* °* daoolte' arrival at about 

7-80 P. M He ran away leaving his wile Ma Ngwe 
Hnit and his sister Ma Nyein Hla to look after them- 
Belvee. Ma Ngwe Hnit in her evidence stated that 
Bhe reoopuzed one of the daooita to be "that man" 
(indicating the appellant): she identified him sub. 
sequent to the daooity at the Kyauktan locfcon. 
This wAb alter she had told the headman that ahe 
would be able to identify one of the daooita; She 
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says: “I think that the man recognized by me was 
the man who was looking for property but I cannot 
say for certain.” Her statement is to the effect that 
one was looking for property upstairs and the other 
was flashing his torch and giving vent to threats. 
Ma Nyein Hla, her sister-in-law, also recognized 
the appellant Hla San, but states that he was the 
man who was threatening her and her sister-in- 
law. At the identification parade she first picked 
out a man to whom no suspicion attached in con¬ 
nexion with this matter, but the officer supervising 
the parade told her to look properly and then she 
picked out Hla San from some 14 or 15 persons. 
This parade was supervised by the Township Magis¬ 
trate, U Pu, and he gives evidence to the eflect that 
both these women identified Hla San. Whilst giving 
her evidence in the Sessions Court Ma Nyein Hla 
was plainly upset and a note to that eflect was made 
by the learned Sessions Judge. We do not know 
whether she identified Hla San in the Sessions 
Court. 

The husband of Ma Ngwe Hnit.U Ba Aye, states 
that he heard his wife say that she would be able 
to recognize a man who was in the house and 
who went upstairs; and he also heard his sister 
say that she would be able to recognize one of the 
two dacoits. The learned Judge heard the evidence 
of these witnesses and regarded the identity of Hla 
San as one of the dacoits as proved, and I see no 
reason to interfere with this finding, which was 
based upon ample evidence, the approver being cor¬ 
roborated in material respects regarding the appel¬ 
lant’s identity, although the two women, who were 
frightened at the time, are not in exact agreement 
as to whether he was the dacoit who was concen¬ 
trating on a search for property or the one who was 
threatening them. 

It has been suggested that a week elapsed before 
the women witnesses were brought to the identifi¬ 
cation parade; but, in my opinion, any criticism of 
their evidence upon this score is removed by the 
clear testimony that Ma Ngwe Hnit said directly 
after the dacoity that she would be able to recognize 

one of the dacoits. . 

The learned Sessions Judge has stated that, in 
his opinion, the fact that Hla San chose to change 

his clothes before the identification parade suggest 

n guilty conscience on his part. But he had every 
right to take precautions, if he were an inn<*en‘ 
man. to avoid identification on the part of jtome- 
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that, since a person convicted of an offence contrary 
to S. 396, Penal Code, may be sentenced to death c 


body who be might suspect, might have seen him 
i appellant after he a g TftU ktan police station. 

go myself, but I did not go. « ^ me nnd M a 
“fli^Kse of E llauo gg Of Myanbe 
village by the was everdirec- 

No cross-examination of this “ from the evi . 

ted to Ma Ngwe Haiti and 1 it » ^ part in the 

dcncc that this appellant .» ore ^ confirm- 

dacoity. His conviction must therefore oe conn 
Cd. Passing to the question of sentence, it t 


, - -death, 

reasons must be given for not passing the death 
sentence [see Section 367 (5), Criminal P. C.) ; but 
although reasons must be given, for not passing the 
death sentence, that does not mean that the death 
penalty is the normal sentence. Thus, in Cr. Appeals 
Nos. 3509,3509 and 3510 of 1932* Baguley J. said: 

“There is nothing on the record to show that the 
dacoits were acting in general in a savage manner, 
or that a general disregard for human life may be 
imputed against all of them. The dacoity was 
started in a normal fashion with no particular 
savagery, and the appellants were taking part in 
the dacoity in a normal way ; and then one of the 
dacoits who was watching outside, seems to have 
shot at a woman who was running away, and hap¬ 
pened to kill her.” 

The Court in that case refused to confirm the 
death sentence. In Cr. Appeal No. 848 of 1935 2 the f 
death sentence was confirmed; but, as appears from 
the judgment, a wanton murder was committed 
by a group of dacoits who were described as more 
heavily armed than usual and as being undoubtedly 
a desperate set of men who must have known from 
the outset that murder was likely to take place. 

I desire to say that the case in (1872-92) S. J. 636 3 
can no longer be regarded as forming a useful guide 
with regard to sentence under present conditions. 
Owing to the wild and lawless conditions which 
prevailed at that period it was necessary to apply 
the law with the greatest stringency and severity, 
but the cose is fifty years old and the conditions of 
the country are very different from what they were 
in those days. I am of opinion that the learned 
Sessions Judge was right in stating that, so far as 
Hla San was concerned, he should be punished for 
ordinary dacoity. It is quite true that the approver » 
states that Hla San provided two guns and that 
these were subsequently banded to other dacoits. 
Had it been established in evidence that ho was 
really in possession of one of these weapons, a severe 
sentence would be called for; but the women wit¬ 
nesses who identified him do not state that he car¬ 
ried a gnn, and although the extent to which an 
approver’s story may be accepted must be governed 
bv a consideration of the circumstances in each 
particular case, I think it will be unsafe to ascribe 
to Hla San a higher degree of guilt by reason of the 
unconfirmed testimony of the approver that ho had 
in fact supplied two guns. 

The question of sentence is always a matter of 
discretion and therefore we are loth to interfere 
unless the sentence passed is clearly wrong, and 
on the whole we have decided that the sentence ? 
passed in this case should neither be enhanced nor 
reduced. There is abundant authority for saying 
that the Court will not interfere in revision in 
order to pass a sentence which is slightly different 
from the one originally passed and that ^ offender 
may sometimes obtain the benefit of more lenient 
treatment than the appellate Judges wouM have 

been disposed, if Judges of first .nstance to ^t 

out to him. Where persons take part «i 
dacoities and are of mature age and Wisnj 
special circumstance of mitigation, the normal sen- 

1 c” £ »«. *• N «* 

J. 636, Qneen-EmpressY. Hp P,o» 

Cho. 
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tencc is one of seven years. This, of course, if the 
a circumstances were aggravated, would be insuffi¬ 
cient. In the present case, however, the Court con. 
firms the conviction of Hla San and dismisses both 
his appeal and the proceedings in revision. 

DUNKLEY J.—I agree. The sentence passed in 
this caso was undoubtedly very lenient, but that is 
not a sufficient ground on which this Court will 
exercise its powers to enhance the sentence. Gener¬ 
ally speaking, a sentence will not be enhanced in 
revision unless it is such a manifestly inadequtc 
punishment for the offence committed as to amount 
to a miscarriage cf justice. 

G.N./R.K. Order accordingly. 

~Ct. P. C.— 

(b) (Ml) Chitaley, S. 367, N. 14. 

(Ml) Mitra, Page 1217, N. 1049. 

. (c) (’41) Chitaley, S. 439, N. 29 Pts. 5, 5a. 

0 (Ml) Mitra, Pages 1418 and 1449, N. 1216. 
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into his report so as to form part of it. Whether 
the record of the police officer refers or does not re¬ 
fer to these statements and whether the Magistrate 
passes his order of issue of process on these state¬ 
ments, or merely on the report of the police officer 
itself, it is clear that the police officer is relying on 
. these statements and the Magistrate is relying on 
them too, and, in practice, the Magistrate usually 
reads them as well as the report before he orders 
process to issue. I consider therefore that these 
statements also form part of the record as well as 
the report, and the accused should be allowed in¬ 
spection, and, if so desired, a copy of both. 

K.S./R.K. Reference answered. 


Cr. P. C— 

(Ml) Chitaley, S. 162, N. 14; S. 172, N. 5 and 
S. 202, N. 18, pt. 16. 

(Ml) Mitra, Page 497, N. 503 ; Page 555, N. 539 
and Page 724, N. 674A. / 
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Mosely J. 

Mating Skein — Accused 
v. 

The King. 

Criminal Revn. No. 245B of 1941, Decided on 
6 th June 1941. 

Criminal P. C. (1898), Ss. 162, 172 and 202- 
Accused is entitled to inspect or get copy ol 
police papers. 

An accused should be allowed inspection and, if 
so desired, a copy of both statements of persons 
c examined by the police officer under Ss. 162 and 172 
on which his report is based as well as the report 
which ho has prepared on inquiry or investigation 
made by him. Both these form part of the record 
in tho caso : 14 Cal. 141 and ('31) 18 A.I.R. 1931 
Mad. 429, Rcl. on. [P 51c,s] 

ORDER.—The question referred is whether the 
accused is entitled to inspect the police papers form¬ 
ing the inquiry or investigation made by a police 
officer when so directed by a Magistrate under 
S. 202, Criminal P. C. In the present case, the 
Magistrate refused the request for inspection pur¬ 
porting to act in accordance with para. 1120 of the 
Courts Manual. The reference there, however, was 
clearly to tho polico papers mentioned in Ss. 162 
and 172, Chap. 14 of tho Code, that is to say, tho 
statements of witnesses made to the police and tho 
d diary of tho police officer recorded during the in¬ 
vestigation under that chapter. The paragraph in 
the Courts Manual in question has no reference to 
tho proceedings of a police officer orderod under 
S. 202, which comes in a later ohapter, Chap. 16 of 
the Code. It was held rightly in 14 Cal. 14U at 
p. 144 that tho report of the investigating police 
officer is part of the record of a criminal case. That 
was followed in 82 Cr.L.J. G89 3 where it was also 
said correctly that there is no reason to refuse a 
copy of tho report of the police to the accused. 

I will go further and say that there is also no 
reason to refuse a copy of the statements of the 
persons examined by the police officer on whioh his 
report is based, and whioh are often incorporated 

1. (’87) 14 Cal 141, Baldya Nath Singh v. Muspratt. 
2J'81) 18 A.I.B. 1981 Mad. 429 ; 1311 C 174 ‘ 82 
Ox.Ir.J, 689, Muthuinmara PJllai y. Emperor, 
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Mosely J. 

Radhamohamog and others — Applicants 

v. 

The King . 

Criminal Revn. Nos. 201B, 202B and 203B of 
1941, Decided on 29th May 1941, for review of 
orders of Honorary Magistrate (1), Insein, D/- 
2nd April 1941. 

(a) Motor Vehicles Act (1914), S. 16—Burma 
Motor Vehicles Rules (1915), R. 24 (b)—Con¬ 
ductor is not person in charge ol motor omnibus. 

Rule 24 (b) does not treat the conductor os a 
person in charge of a motor-omnibus, though in g 
practice of course he is the person who attends to 
tho number of passengers carried and the place 
whero they are allowed to rido. Hence he is not 
liable for carrying passengers on tho foot-board. 
Tho person to bo prosecuted is tho owner or person 
in charge of tho motor vehicle, or, whero the 
offence is ono for breach of conditions imposed on 
the driver, then the driver. ^ [P 526,c) 

(b) Motor Vehicles Act (1914), S. 16—Burma 
Hired Motor Vehicles Rules (1935), S. Ill, 
Rr. 3, 8 —Carrying passengers in excess—Con¬ 
ductor is not responsible. 

For tho offence of carrying passengers in excess 
tho conductor is not liablo for that is not one of 
tho acts for which ho is made responsible by S. Ill, 

Rule 8. (P 52 d] 

(c) Motor Vehicles Act (1914), S. 16 — That h 
passengers boarded bus forcibly though sought * 
to be prevented from doing so is good defence. 

Where some soldiors boarded a bus foroibly even 
though the oonduotor tried to prevent thorn from 
doing so and stood on the foot-board and proseou- 
tion was launched for carrying passengers in excess 
and on the foot-board : 

HeW that tho faot that the passengers foroibly 
boarded the bus was a good defence as tho offenoes 
were not voluntarily oommittod, • (p 5 ^] 

Fouear — for Applicants, t ». 

OROER—I am defiling here with three oases in 
revision Nos. 201B, 2021} and 203B of 1941 where 
three conductors of buses of the Rangoon Eleotrlo 
Company were fined by the Honorary Magistrates 
Insein, for offences committed in that dlatrtot 
against R. 24 (b), Burma Motor Vehicles Rules, 
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1915, and S. Ill, R.3, Burma Hired Motor Vehicles 
<i Rules of 1935, read with S. 16, Motor Vehicles Act. 
It is clear that in all three cases these applications 
must be successful and the applicants acquitted on 
the simple ground that the Magistrates refused to 
go into the defences that the passengers carried in 
excess and the passengers carried on the foot-board 
contrary to the rule were soldiers from the Motor 
Transport Company who forcibly entered and road 
on the buses though the conductors tried to prevent 
them. The Magistrates refused to go into these 
defences because they thought they were no excuse, 
but it is obvious that for these offences to be com¬ 
mitted they must be voluntarily committed. Mr. 
Foucar for the applicants has called my attention 
to the deficient provisions of the rules and Act 
under which these conductors were charged, and it 
is necessary to say something on that score. Rule 24 
(b), Burma Motor Vehicles Rules of 1915 says that 
b the driver or person in charge of a motor vehicle 
shall not carry any attendant or other person on 
the foot-board . . . . ; provided that in the case of a 
a motor-omnibus the licensed conductor may be 
carried on the rear platform, footboard or step of 
the omnibus. 

In other words, this rule does not treat the con¬ 
ductor as a person in charge of a motor-omnibus, 
though in practice of course he is the person who 
attends to the number of passengers carried and the 
place where they are allowed to ride. Rule 3 of S. Ill, 
Burma Hired Motor Vehicles Rules of 1935 is as 
follows : 

"No omnibus shall carry passengers in excess of 
the number entered in the certificate of registration, 
except during hours notified by the registering 
authority.” 

C I would note here that the letter filed from the 
District Superintendent of Police, Insein, of 25th 
January 1941, allowing buses in the Insein district 
to carry up to six excess passengers under certain 
conditions (from a date not specified), is irrelevant 
to these cases as in all of them the number of 
excess passengers carried was said to be greater 
than six. The section of the Act prescribing the 
penalty is S. 16, which says: 

"Whoever contravenes any of the provisions of 
this Act, or any rule made thereunder, shall, if no 
other penalty is elsewhere provided,-be puni¬ 

shable with fine. . . 

The person to be prosecuted, it would seem is 
the owner or person in charge of the motor vehicle, 
or, where the offence is one for breach of condi¬ 
tions imposed on the driver, then the driver. The 
■d words “owner or person in charge occur, I note, 
in Ss III and VI. It would seem that the drivers 

COM S “ton «=- 

it, z r tsst 
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he said to have contravened the rul^. It does no 

appear that these conductors bad anything to gain 

by contravening the rules, and boarded the 

believe the defences that the s neglect 

buses forcibly. The convictions are bad for neglect 
to consider defences and because, for the reasons 
already detailed, the conductors cannot “,“*2 
responsible for the offences. These applications will 
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be .* llow ? d ' th « accused acquitted, and 
the fines, if paid, refunded to them. a 

K.S./R.K. Applications allowed. 
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Sharpe J. 

Pillai — Petitioner 

v. 

Dangali and others — Respondents. 

Civil Misc. Case No. 3 of 1941, Decided on 101b 
April 1941. 

(a) Election—Bribery — Candidate can pay 

reasonable sum for particular work done_If 

payment is out of all proportion to work done 
or agreed to be done, it is bribe—Amount paid 
to club to pay off its debt and repair its pre- / 
mises with object of inducing its members to 
vote is bribe—Whether object is in fact achieved 
is immaterial. 

A candidate may lawfully pay either an associa¬ 
tion of persons or an individual to work for him at 
an election, but he may only pay what is a reason¬ 
able sum for the particular work done. Where that 
payment is to a voter it may, however, amount to a 
bribe if the payment is out of all proportion to the 
work done or agreed to be done. Whether any par¬ 
ticular payment by a candidate is or is not a bribe 
must always fall to be decided upon tho particular 
facts of each case. Money paid to a club to pay of! 
its debt and to repair its club premises with the 
object of inducing those of its members who are 
voters to record their votes in favour of a candidate 
is bribe. Whether that object was in fact achieved 
is immaterial. The motive of the briber, and not 0 
the effect on the bribed, is the test: (1870) 20 L.T. 
238, Bel . on. [P 54b,c,d; P 55a, b] 

(b) Evidence Act (1872), S. 114, illus. (g) — 
Person not producing document proved to be 
in his possession—Inference is that such docu¬ 
ment if produced would be adverse to him. 

Where a person does not produce certain docu¬ 
ment proved to be in his possession, tho only rea¬ 
sonable inference to bo drawn from that fact is 
that, if produced, it would show something which 
would be adverse to him. (P 

(c) Election— Bribery- Election is not valid. 

The election of the candidate giving the bribe, or 
on whose behalf it is given, results in his election 
not being a valid election: (1869) 19 L. T. 613, Bel* 
on. ' I ? 65e] h 

(d) Election — Re-election — Election of one 
of candidate in constituency found to be not 
valid—Whether election oi particular candidate 
alone or whole election of constituency should 
be set aside, explained. 

If in any case it is found that there j*™™*** 
bribery and corruption, which it is not l»ssiblo 
bring borne to any particular candidate a ? d w “ ,c 
is so widespread that it cannot be said hatthere 
has been any real election, then the whole elect on 
is void ; and, if there are two or more iseats^^tho 

election of both or all of ^ ose R ,7 t ^° n ^^seThere 
will in such a case, be upset. Butin itho ut 

There may some times be cases in » 




1952 

the number of votes polled for tbe various candi¬ 
dates, it would not be proper to say that the invali¬ 
dity of tbe election is confined to invalidating tne 
election of one candidate. Each case has, of course, 
to be considered in the light of its own particular 
facts and circumstances. (P 5og,h\ r 56flJ 

Mootham — for Petitioner. 

P. A r . Basu and S. C. Choivdhury; Tambc; 
Zorah Singh; J. Ghosh; and M. M. Baft— 
for Respondents 1; 2; 3; 4; and 5, respectively. 

JUDGMENT.—At the Rangoon Municipal Elec- 
tions which were held on 18th December last there 
were five candidates for the two councillorships 
to represent the Hindu community of the East 
Rangoon Ward. They were Mr. K. N. Dangali, 
Dr. S. M. Raghunatb, Dr. C. S. V. Rajappa, Mr. 
E.P.Pillai and Mr, L.B.C. Singh. Mr. Piilfti is the 
petitioner before me and the other four candidates 
whose names I have just mentioned are tbe first 
four respondents. The number of votes obtained by 
each of the candidates was ns follows : Mr. K. N. 
Dangali, 2827; Dr. S.M. Raghunatb, 1742; Dr. C/S. 
V. Rajappa, 925; Mr. E. P. Pillai, 408; Mr. L. B. C. 
Singh, 351; and Mr. Dangali and Dr. Raghunatb 
were declared to be elected councillors. On 2nd 
January of this year the present petition was pre¬ 
sented to this Court. In that petition it was alleged 
thnt there had been wholesale bribery and corrup¬ 
tion, wholesale personation, treating and undue 
influence, that there had beeD irregularity in the 
election proceedings in that an employee of the Cor¬ 
poration improperly interfered with the recording 
ol votes by illiterate voters, that the tellers in the 
four booths of this constituency did not properly 
carry out their duties, and that for many hours on 
polling day the entrances to the polling booths were 
: blocked and genuine voters were prevented from 
gaining admission by bogus voters brought in by 
certain of the candidates. The petition further'&l- 
legcd that Mr. Singh was not qualified to stand as 
& candidate for election as a councillor and the 
validity of bis nomination was questioned. Finally, 
it was alleged that prior to the election, Mr. Pillai, 
the petitioner, had been offered a large sum of 
money by Mr. Dangali and Dr. Raghunath to with¬ 
draw from the contest. The prayer in tbe petition 
was for a declaration that the elections both of Mr. 
Dangali and also of Dr. Raghnnath were null and 
void and for a further declaration that Dr. Raj¬ 
appa, respondent 3, and Mr. Pillai, the petitioner, 
are the duly elected councillors for tho Hindu com¬ 
munity of this particular ward. 

In the original petition Mr. Pillai did not con¬ 
descend to give any particulars of the sweeping 
i charges which he made and needless to say, appli- 
cations were made before me prior to the hearing 
of this election petition for an order requiring Mr. 
Pillai to give proper particulars of the charges 
which he had set out in his petition. Certain parti¬ 
culars were furnished by Mr. Pillai and certain of 
bis allegations — in particular, the allegation that 
there bad been irregularities on the part of the 
Corporation or its Commissioner in the oonduct of 
this election—were withdrawn before ever the peti- 
tion came on for hearing. AmongBt the allegations 
contained in some of the particulars which Mr. 
Pillai filed was an allegation that Mr. Pillai’s op. 
ponents procured a large number of coolies, through 
their gang-inistriea, from two shipping companies 
with offices hero in Rangoon to personate large 
numbers of voters and to reoord their votes for Mr, 
Pillai's opponents. When, however, the case was 
called on for hearing, Mr, Mootham, on behalf ol 
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the petitioner, said that he did not intend to pro- 
ceed with the charges of personation, and putting - 
the matter shortly, the position when the case was 
opened to me was this, that it was said on behalf 
of the petitioner*that on or abont 5th December 
1940, Dr. Raghunath, through his agent, Mr. R.o. 

T. Naidu, gave to the Sri Saratha Nivasa Sabha, of 
125th Street. Rangoon, a bribe of Rs. 200 which, 
was followed up by two further bribes of Rs. 50 
each to the same Sabha on 13th and 17th December, 

The nest allegations opened by Mr. Mootham 
were that on 15th December last a bribe of Rs. 200 
was paid to the Burma Andhra Rajaka Seva San- 
gham. of Little Sisters Road, Kandawgale, by Dr. 
Raghunatb, for himself and for Mr. Dangali ; and 
that on 14th December a bribe of Rs. 250 was paid 
to the Nadar Mabajana Sangam, of 45th Street, 
Rangoon, by Mr. Dangali. A case of treating by 
giving a tea-party at the sabha which I have just j 
mentioned, on 8th December last, was also made 
against Dr. Raghunath, and it was also alleged 
that Mr. Dangali, through his agent Mr. Shan- 
muganatban, had offered a bribe of Rs. 500 to the 
same Sabha, which it refused. 

When the hearing of the case commenced before 
me, it was also suggested that there were three 
grounds on which it could be said that Mr. Singh 
was not qualified, namely because he was not able 
to read, speak and write the English language, be¬ 
cause he was a quasi-Government servant (what¬ 
ever that may mean), and because he was neither 
tbe owner nor the tenant nor tbe person occupying 
certain premises, by which was meant, presumably, 
the premises which he stated in his nomination 
paper that he owned, or was renting or occupying. 
Tbe final allegation opened to me by Mr. Mootham 
was that both Mr. Dangali and Dr. Raghunath had g 
attempted to persuade Mr. Pillai to accept Rs. 5000 
as a consideration for withdrawing his candidature. 
Such wero the allegations in outline which still re¬ 
mained when the case was opened. All other allega¬ 
tions were abandoned. But at an early stage of tho 
hearing Mr. Mootham abandoned still more allega¬ 
tions, when he said that he did not propose to pro¬ 
ceed with any of the allegations against Mr. Singh, 
and with the consent of Mr. Singh’s advocate, I 
dismiss the petition as against him, but without 
oosts. During the course of the hearing, most of the 
other allegations which had remained up to the 
commencement of the hearing were also dropped, 
including the extremely important one of the offer 
of the Rs. 5000 to Mr. Pillai to stAnd aside at the 
election. In the result, the only matter whioh I am 
now finally called upon to decide is the bribe of 
Rs. 300 alleged to have been given by Dr. Roghu- j 
nath to the sabha which I have mentioned, in 
three instalments, as they have been called, one of 
Rs. 200 and two of Rs. 50 each. During the course 
of the hearing, all allegations against Mr. Dangali 
have been dropped, and all allegations against Dr. 
Raghunath, except the one which I have just men¬ 
tioned, have also been dropped. My task is there¬ 
fore to that extent, lightened. But, if I decide that 
one matter in Mr. Pillai’s favour, the overloading 
of the case with all these other matters whioh have 
been dropped may play an important part in any 
consideration which I may have to give to the 
question of costs. 

The case on the only remaining allegation can be 
stated in a single sentence. It is nothing more nor 
less than this, that just before this eleotion took 
place Dr. Raghunath by his agent Ur. R. S. P. 
Naidu, bribed this sabha with Rs. 800. [After oxa- 
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mining the evidence, his Lordship held that the 
sabha received from Dr. Raghunath, through his 
agents, the sum of Rs. 300 in consideration of its 
“helping him'* (to use a neutral phraso) in his elec¬ 
tion and the judgment proceeded.]*The question re¬ 
mains, however, whether that was abribe. Thecase 
against Dr. Raghunath is put in this way : What, 
it is said, was the object of this payment to the 
sabha, if it was not to induce the members of the 
sabha to vote for him? It is to be noted that Dr. 
Raghunath himself has been at pains to deny all 
knowledge of this payment, but I am quite satisfied, 
as I have already said, that in fact he knew all 
about it. If there were nothing wrong with this 
payment, why should Dr. Raghunath be at such 
pains to deny knowledge of it and to go to the 
length of putting his old friend, Mr. Naidu into the 
witness-box on his behalf to give evidence the result 
of which, as Dr. Raghunath's advocate has frankly 
admitted, is to show that he (Mr. Naidu) has com¬ 
mitted an offence punishable under S. 171H, Penal 
Code? Dr. Raghunath's attitude and behaviour is 
said to be inconsistent with this being an innocent 
payment. As against that, the case for Dr. Raghu¬ 
nath really comes to this, I think, that any candi¬ 
date is entitled to pay workers for work done for 
him, and that there is no harm in a candidate pay¬ 
ing a club or association to work for him any more 
than in paying an individual, and that all that Dr. 
Raghunath has done is to pay this sabha for doing 
certain work for him in connexion with his election 
campaign. 

I am quite prepared toaccept the proposition that 
a candidate may lawfully pay either an association 
of persons or an individual to work for him at an 
election, but he may only pay what is a reasonable 
sum for the particular work done. Where that pay¬ 
ment is to a voter it may, however, amount to a 
bribe if the payment is out of all proportion to the 
work done or agreed to be done. A candidate may 
employ a cooly to stand on the corner of the street 
near the polling-booth and to display a banner urg¬ 
ing the electors to vote for him, and he may pay 
that cooly a rupee, or, possibly, even Rupees 2, to 
stand there and do that just for an hour or two. 
But if he gives him Rs. 10 for doing that, when 
the coolie is, to his knowledge, a voter in that par¬ 
ticular constituency, then that "ill certain ly 
amount to evidence upon which, if no reasonable 
explanation is forthcoming for paying a sum which 
is so much in excess of what would oni.narUy be 
paid, it will be possible to say that the 
was really a bribe, the only reasonable inference 

from the facts being that the excessivre reward was 

paid with the intention of inducing the cool* to 

vote for such candidate. Whctherany parhcular 
payment by a candidate is or is not a bribe must 
always fall to be decided upon the P^Ucular facts 
of each case, and what therefore I now bate to do 
is to find out whether this sum of Rs. 300 was a 
legitimate payment or a bribe. 

The first thing for me to do is to find out just 
what work it was that the sabha was to do for Dr. 
« i ftf i t* ; S difficult to see exactly what it 

wns lt is a fact that the sabha displayed some o 
his election literature at the sabha premises. It 
also appears that the sabha engaged and paid some 
workers to distribute cards, that some of themem 
hers canvassed for Dr. Raghunath, and also tbat 
some of its members (but only a few - «i^ut 20 ) 
went in procession on the Sunday P . , 

tion (that is, on 15th December, the day of the 
receipt of the first of the two instalments of fifty 
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rupees), distributing his handbills in some of the 
streets near the sabha premises. I am very much e 
in the dark as to how much the sabha paid the 
workers whom it engaged. I have already referred 
to the fact that the treasurer of the sabha kept a 
separate account of this money. It is not inciden¬ 
tally, without significance that the receipt of thU 
money was not shown in the ordinary account- 
books of the sabha. The treasurer said in evidence 
before me that the separate account relating to this 
money received from Dr. Raghunath was kept iu a 
separate account book, an exercise book, and that 
later on, just after the election, that account-book 
was taken to Mr. Naidu's bouse for him to see how 
the money had been spent and for him to 6 how the 
account to Dr. Raghunath. Mr. Naidu admitted in 
the witness-box that about 20th or 21st December 
(which was two or three days, respectively, after 
polling day) the president of the sabha brought him 
some accounts which, so the president told him, f 
showed how this money had been spent. Mr. Naidu 
said that the president did not give him the ac¬ 
counts to keep, though the president had said that 
he did. It was admittedly in Mr. Naidu's house 
that the president showed Mr. Naidu these accounts. 

Mr. Naidu has asked me to believe that he never 
looked at the accounts which were thus brought, 
because, so he thinks, he had not got his spectacles 
with him. He at first asked me to believe that he 
was so uninterested in this matter that be didn't 
even go into the next room to get his spectacles. I 
just don’t believe Mr. Naidu on that point.-If it was 
Mr. Naidu's own money, of course, he would have 
been sufficiently interested to look at the accounts, 
while, if it was Dr. Raghunath's money, he, as ft 
leading supporter and worker of Dr. Raghunath 
would certainly have been equally interested as to 
the way in which the sabha had spent the money ' 
the greater part of which had been paid to it by him 
on Dr. Raghunath's behalf. Whichever it was, 
Mr. Naidu must have been interested to see how it 
lmd been spent; and,as a matter of fact, in the end, 
Mr. Naidu had to admit that he was interested to 
see what the balance was as shown by these ac¬ 
counts. I am satisfied that the president's version 
of his interview with Mr. Nnidu over this matter is 
correct and that he left this account-book with 
Mr. Naidu for the latter to show to Dr. Raghunath. 
This account-book showing how this particular 
money was spent has not been P^uced b; 
Mr Naidu, and the only reasonable inference to be 
drawn from the fact that he has not chosen to pro¬ 
duce it before me is, I feel, that, if produced, it 
would show something which would be adverse to 
Dr. Raghunath. Mr. Naidu has said that for twenty 
days eight workers were employed by the sabha on 
behalf of Dr. Raghunath; four of them be said, 
were educated unemployed persons and the other 
four were coolies and skilled labourers. Mr. Naidu 
made the astonishing suggestion that the educated, 
but unemployed persons would have got fift<*n 
rupees for the whole twenty days, while He™ ' 
would each have got about two rupees a day or a 
total of forty rupees each. These fi.K^espu 1 forward 
by Mr. Naidu are extremely unsatisfactory. I m 

from the non-production of tbespecmUcMunt hook 
which I have mentioned, and which 
Mr. Naidu's possession for the purpose of ins o 
ng it to Dr. Raghunath, that the entries m it d 
not show that the expenses incurred *.**£“£ 

amount "'anything 6 a'pjroaching tbree hundred 

3 & „ 
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evidence, at first, that he thought that about a 
t hundred rupees ought to have beeasufficientlor 
the work to be done by the sabha. He afterwards 
increased that estimate to a hundred and fifty 
rupees. Even accepting it that that larger figure 
was a proper reward for the sabha for what it did 
for Dr. Raghunattf. why was twice that sum paid 
to the sabha? The fact is that a large number (in 
fact, the majority) of the members of this sabha 
were voters in this particular constituency, in 
which the premises of this sabha are situated. 

The evidence called on behalf of the petitioner 
shows that the balance was to go to the sabha 
partly to clear off a debt owing by it and partly to 
repair the sabha premises. What is the difference 
between this caso and a case where a candidate pays 
an individual voter twice the value of any services 
he may have rendered to him, with the intimation 
that the balance over and above tlie fair value of 
3 bis services is to go to paying off his debts? 1 can 
see none. The only reasonable inference which it 
appears possible for me to draw is that Dr. Raghu- 
nath gave this money to tho sabha to pay off its 
debt and to repair its club premises with the object 
of inducing those of its members who were voters 
in this ward (and the majority of them were, and 
Dr. Raghunath.as a very old member of this sabha, 
must have known that they were) to record then- 
votes in favour of Dr. Raghunath. Whether that 
object was in fact achieved is immaterial. The mo¬ 
tive of the briber, and not the effect on tho bribed, 

Is the test: see (1870) 20 L. T. 238.1 Mr. Naidu has 
suggested that the balance over and above the ex¬ 
penses incurred by the sabha was to be hold by it 
to the credit of his personal account against the life 
membership fee which ho was expecting to pay 
when ho rejoined the sabha tho following month. 
c I don’t bolievo that story. In tho first place, if the 
balance was to be held for his own personal account, 
he would naturally have been very interested to 
know what the balance was; in fact at one point in 
his cross-examination Mr. Naidu was driven to 
admit that after tho election he was anxious to 
know how much the balance was and yet he says 
that, whon the president brought him tho accounts 
just after the election was over, ho was not prepared 
to go into tho next room to get his spectacles in 
order to look at thorn; secondly, Mr. Naidu was 
anxious to stress tho fact that at his interview with 
the president of tho sabha on 3rd December last, 
he did not definitely promise to rejoin the sabha : 
and finally, I have already found Mr. Naidu's evi¬ 
dence untrue on another point. 

Reviewing the evidence as a whole, it seems to 
me that the only proper conclusion at which I can 
^ arrive is that this payment to the sabha for and on 
behalf of Dr. Raghunath and with, as I hold, the 
latter’s full knowledge and approval, was in truth 
and in fact a bribe given to the sabha with the 
object of inducing its members to vote for Dr. Rag¬ 
hunath. I fully appreciate Dr. Raghunath's profes¬ 
sional position and it is most painful for me to 
have to come to the conclusion which I havo, for 
it may have sorious consequences for Dr. Raghu¬ 
nath. But in my judgment the facts compel me to 
find, and, I do find, that Dr. Raghunath was guilty 
of bribery in connexion with this election. In view 
of my finding os to Dr. Raghunath's personal par¬ 
ticipation in the giving of this bribe, it is unneces¬ 
sary for me to consider the liability of a candidate 
ior a bribe given to a voter by his agent. There is 

1. (1870) 20 L.T. 238, Westminster Election Peti¬ 
tion Case. 
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no dispute (and I do not think that there could be 
any dispute) us to the result which follows from a 
finding of bribery in an election case. The election 
of the candidate giving the bribe, or O n *bose behalf 
it is given, results in his election not being a valid 
election: see (1369) 19 L. T. 613.2 I therefore set 
aside Dr. Raghunath’s election. 

The question remains however as to whether 
that means that I ought to set aside only the elec¬ 
tion of Dr. Raghunath, or whether I must set aside 
the whole election for this particular constituency, 
so that Mr. Dangali, against whom no charges are 
any longer persisted in. must again stand for elec¬ 
tion. What I have to do depends upon the meaning 
to he attached to certain words in S. 15, City of 
Rangoon Municipal Act. All the advocates, both m 
this and the other corporation election cases with 
which I have dealt, agree that it is practical y im¬ 
possible to extract from S. 15 really intelligent 
directions as to what is to happen in cases such as J 
this. It has been argued before me that the words 
“the validity of any election*' in sub-9. (1) and tho 
use of the words “the election” in more than one 
place in sub-s. (2) indicate that the whole election 
is to be set aside ; and that, if such a result were 
not intended, the words would bo '‘the election of a 
person declared to have been elected a councillor” 
or “the election of any person,” respectively ; “ 
that, by not limiting the word "election” in ' 
way, the words "any election” and “the election” 
must refer to the whole election. 

I think that I must take it that the phrases used 
in S. 15 are intentionally susceptible of covering 
both that class of case in which the whole election 
for the constituency is avoided and also that class 
of case in which the election of a particular candi¬ 
date only is avoided. That is what I have just held 
in Civil Misc. Cases Nos. 639 and 640 of 1940. 3 If 
in any case it is found that there is wholesale 
bribery and corruption, which it is not possiblo to 
briug homo to any particular candidate and which 
is so widespread that it cannot bo said that there 
has been any real election, then tho wholo election 
is void ; and, if there are two or more seats, tho 
election of both or all of those who wero returned 
will in such a case, bo upset. Rut in a caso like tho 
present ono, where one returned candidate is to bo 
takon (as Mr. Dangali must now be taken) to be 
without blemish, why should a guilty candidate be 
enabled to upset tho result as regards his innocent 
fellow-candidate? It does not seem to me to be 
right that Mr. Dangali should now bo called upon 
to face an election again, when thero is no sort of 
charge which I oan possibly find proved against 
him, as none of thoso whioh wero introduced into 
this case has been proceeded with against him. If * 
I were to say that in a two-member constituency 
tho bribery or corruption on tho part of one only of 
tho returned candidates automatically vitiates tho 
return of tho other candidate, then, it would bo pos¬ 
sible for an unscrupulous opponent, who oould find 
no othor way of preventing his adversary from 
being declared elected, to indulge in bribery and 
then to get some voter to briug n charge of bribery 
against him and thon, when tho charge was proved, 
to say that his opponent must also be unseated. 

Thero may sometimes be eases in whiob, owing 
to the number of votes polled for the various candi¬ 
dates, it would not be proper to say that the invali- 

2. (1869) 19 L.T. 618, Windsor Election Petition 

Case. 

3. Reported in ('42)29 A.I.R. 1942 Rang. 80 : 1941 
R.L.R, 616 and 638, WUcox v. Patel. 
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dity of tbe election is confined to invalidating the 
a election of one candidate. Each case has, of course 
to be considered in the light of its own particular 
facts and circumstances. On the facts of the pre¬ 
sent case, on the figures as regards the votes polled 
by the respective candidates in thiselection, it seems 
to me that I certainly ought not to say that Mr. 
Bengali's election is to be set aside. Mr. Dangali 
was at the top of the poll, having polled over a 
thousand votes more than the next successful can¬ 
didate. If all Dr. Raghunath’s votes are taken away 
from him (Dr. Raghunath) and distributed among 
the remaining three candidates in any way possible 
—giving them all, if you like, to Dr. Rajappa, who 

wa9 the first of the unsuccessful candidates_the 

result, so far as Mr. Dangali is concerned, is un¬ 
affected; he had an absolute majority whatever is 
done with the votes recorded in Dr. Raghunath's 
favour. It seems to me that the present is certainly 
b a case in which I should not direct that Mr. 
Dangli’s election is also to be set aside. 


The decision I come to is on the particular facts 
of this case, and it may be that in other cases diffe¬ 
rent considerations may apply. As was very properly 
pointed out by Mr. Basu in the course of the argu¬ 
ment before me, there is no sort of difficulty about 
now holding an election for only one candidate; for, 
if, instead of having been guilty of bribery, Dr. 
Raghunath had been run over and killed by a bus 
outside the City Hall immediately after the decla¬ 
ration of the result of the poll, Mr. Dangali’selection 
would not have been thereby rendered invalid. It 
would not then have been possible to say “As we 
have to elect another person in place of Dr. Raghu¬ 
nath, who has just been killed, we must have an 
election for the whole ward, and allow the voters to 
elect two candidates.'* It is quite simple to have an 
election for one candidate in this constituency, and 
I think that the proper course is for that to be now 
done. My formal finding is that the election of Mr. 
Dangali was a valid election and I hereby confirm 
the declared result of the election so far a 9 Mr. 
Dangali is concerned. I further find that the elec¬ 
tion of Dr. Raghunath was not a valid election and 
I accordingly set it aside. (After hearing the advo¬ 
cates on the question of costs, I proceeded thus) : 


I think that the proper order for me to make as 
to costs is that, as between the petitioner and Dr. 
Raghunath, each party should pay its own costs. 
The petition was at the outset much overloaded and 
I think that any costs which I should ordinarily 
have directed Dr. Raghunath to pay to Mr. Pillai 
would ^probably be more than counterbalanced by 
the costs which I should have directed Mr. Pillai to 
pay to Dr. Raghunath in respect of the allegations 
against the latter which were abandoned by Mr. 
Mootham either at or after he opened this case to 
me. Dr. Rajappa has really taken no part in this 
case, although he has been represented throughout 
by an advocate. Accordingly there will also be no 
order as to costs in regard to Dr. Rajappa. As a 
matter of fact, there is no one present today on his 
behalf to ask for any; I should not, however »J lft .''® 
been prepared to give him any if he had asked i for 
them. As between the petitioner and Mr. Dangali, 
the position is this, that when duringbe <^ourseof 
the hearing Mr. Mootham withdrew all allegations 
against Mr. Dangali, the learned adv°cate for the 
latter said that he did not ask for any costs up to 
that stage : Mr. Basu, however, desired to a ^gue at 
a later stage, and he did in fact ^'W*.** 
point as to whether, if Dr. Raghunath s election 
had to be set aside, that of Mr. Dangali would also 
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^ se , 1 ai ‘ de ; Mr Dangali has won on that 

Mr h rl^ r u and I . th, . nk that Mr ' Pillai must nay * 
Mr. Dangali his costs of arguing that point, and I 

oH? Vh/r^ ° f fiv ? g ? ld n,ohnr8 in respect 
‘ Commiss . l °uer of the Rangoon Corpora- 
tion had to appear in the early stages of this case 
' serious allegations against him in 

regard to the way in which he, or rather, his sub- 
ordinates oonducted this election, as I have already 
indicated. I think that Mr. Pillai must pay the 
Commissioner his costs up to the date the allega¬ 
tions against the Commissioner were withdrawn 
and for that I fix an advocate’s fee of four gold 
mohurs. 

There is only one thing for me to add, and to 
some of tbe persons who have featured in this case 
it may be more important than anything that I 
have already said. I have found that Dr. Raghu- 
nath bribed those members of the Sabha who were f 
voters in the constituency in which he stood as a ^ 
candidate; that necessarily means that in my opi¬ 
nion Dr. Raghunath has committed an offence 
punishable under S. 171E, Penal Code. I have 
already indicated that Mr. Naidu has, in the wit¬ 
ness-box, himself stated facts which 6how that he 
has made an illegal payment in connexion with this 
election and has thereby committed an offence 
punishable under S. 171H, Penal Code. Mr. Manic- 
kam and Mr. Sundaram, the President and tbe 
General Secretary, respectively, of this Sabha, 
appear, on their own showing, to have brought 
themselves within the ambit of S. 171B (3), Penal 
Code, and so to have committed offences punishable 
under S. 171E of that Code. The evidence before 
me also suggests that there has been such bribery in 
regard to Dr. Rajappa’s candidature that one or 
more persons have, in that connexion, been guilty ~ 
of an offence punishable under S. 171E, Penal Code, 
although it has been unnecessary for me in this 
judgment to refer to that evidence. In my opinion 
tbi9 case most certainly ought not to rest here. A 
copy of this judgment and of my record of the evidence 
will be forwarded to the Advocate-General together 
with a certain letter which I received by post dur¬ 
ing the course of the hearing, for him to take the 
necessary action. Mr. Manickam described himself 
as being a Branch Superintendent in the office of 
the Inspector-General of Prisons (and it was a peon 
in that office whom Mr. Manickam sent to cash 
Mr. Naidu's cheque), so a copy of this last para¬ 
graph of this judgment will be sent to the Inspec- 
tor-General of Prisons, for his information. 

K.S./R.K. Order accordingly. 

A. I. R. (29) 1942 Rangoon 56 * 

Roberts C. J. and Donkley J. 
Korban Bibi and others — Appellants 

v. 

V. M. R. P. Chettyar Firm — 

Respondents. 

First Appeal No. 65 of 1940, Decided on 8th 
April 1941, against order of High Court in Civil 
Regular No. 505 of 1933, D/- 1st May 1940. 

fa) Civil P. C. (1908), S. 152 — Application 
by deceased judgment-debtor A' s legal 

plication to be by A who was dead - Mistake 
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creeping into cause title of order recording ad- 
d justment — Mistake held could be corrected 
under S. 152. 

After the adjustment of the decree between the 
judgment-debtor A and the decree-holder, A died. 
Subsequently, id’s legal representatives made an ap¬ 
plication to record the adjustment but in the head, 
ing by mistake stated the application to be by A 
who was already dead. The application however 
was signed by the legal representatives as such. The 
mistake in the heading of the petition also crept 
into the cause title of the order recording the ad¬ 
justment : 

Held that the mistake could be corrected under 
Section 152. [P 57rf] 

(b) Civil P. C. (1908), O. 21, R. 2 — Agree¬ 
ment reducing decretal amount lrom Rs. 38,786 
v to Rs. 38,000 — Reduced amount to be paid in 
b instalments — In default of payment of instal¬ 
ments whole of balance to become due—Agree¬ 
ment held adjustment within O. 21, R. 2 as it 
superseded liability to pay amount due under 
original decree. 

By an agreement between the parties the original 
decretal amount of Rs. 38,766 was reduced to 
Rs. 38,000 which was to be paid by instalments. 
On default of payment of any instalment the whole 
of the balance was to become due : 

Held that the agreement was an adjustment 
within the meaning of 0. 21, R. 2 as it bad super- 
seded any liability to pay the amount duo under 
the original decree : (*38) 25 A.I.R. 1938 Rang. 
202 (FB), Bel. on. (P 57<j] 

E. Hay, P. D. Sen and A . H. Paul — 

^ for Appellants. 

B. Clark, V. S . Venkatram and P . K. Basu — 

for Respondents. 

ROBERTS C. J— This is an appeal together 
with a cross-objection from an order of Sharpe J. dis¬ 
missing an application under S. 152, Civil P. C., to 
amend a formal order recording the adjustment of 
the decrees passed in Civil Regular No. 505 of 1933 
of the High Court, in which the name of Abdul 
Rahman who was dead was wrongly inserted as a 
judgment-debtor, and to substitute the names of bis 
legal representatives : and having done so to trans- 
fer the adjusted decree to the District Court of 
Hanthawaddy for execution. The learned Judge 
refused to make the amendment, apparently on the 
ground that the mistake in the formal order was 
* not an original one but was derived from the peti¬ 
tion dated 29th November 1935. But Abdul Bah- 
d man had died in August 1934, and there was clearly 
a mistake in the heading of the petition which 
found its way into the formal order, although the 
petition was signed by the legal representatives of 
Abdul Rahman as such, and, consequently, the 
operative part of the petition was correct. Section 
162 is just a9 much applicable to this kind of mis¬ 
take as to one in which there has been a miscalcu¬ 
lation in arithmetic which originates in a plaint 
and persists in the decree. 

The learned Judge then held that there had been 
no adjustment of the decree within the meaning of 
0. 21, R. 2. It is enough to say that the respon¬ 
dents 1 advocate is quite unable to support this view. 
All that had been awarded by the original decree 
was extinguished by the new agreement between 
the parties. The learned Judge referred to cl. (iv) 
of the terms of the adjustment; these terms ex¬ 
pressly provide that if default i9 made in payment 


of instalment of the sum of Rs. 38,000 the whole of 
the balance shall fall due;, but the decree was for 
Rs. 38.736 and the new agreement has superseded 
any liability to pav that amount. See 1938 R.L.R. 
385.1 Accordingly this appeal must be allowed, the 
cause title of the formal order recording the terms 
of the adjustment must be amended as prayed, and 
the adjusted decree must be transferred to the 
District Court of Hanthawaddy for execution. As 
neither the appellants nor the respondents support 
the order of the learned Judge, there will be no 
order as to the costs of this appeal or of the cross- 
objection. 

G.N./R.K. Appeal allotted. 

1 . (’38) 25 A.I.R. I93S Rang, 202 : 175 I.C. 498 : 

1938 R.L.R. 385(F.B.), Arunacballam Chettyar v. 

V. M. R. P. Firm. 


C.P.C— / 

(a) (*40) Chitaley, S. 152, N. 3, Pt. 11. 

(’41), Mulia, S. 152, Note—“Accidental Slip.” 

(b) (’40) Chitaley, O. 21, R. 2, N. 7 Pt. 3. 

(•41) Mulla, 0.21, R. 2 Pages 748 and 749, Pt. (f). 
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Roberts C. J. and Ddnkley J. 

Eorban Bibi and others — Appellants 

v. 

V. M. It. P. Chettyar Firm , by its agent 
Bamaswamy Chettyar — Respondents. 

First Appeal No. 136 of 1940, Decided on 8th 
April 1941. 

Civil P. C. (1908), S. 47—Adjustment between 0 
decree-holder and judgment-debtor — Decretal 
amount reduced trom Rs. 38786 to Rs. 38000 to 
be paid by annual instalments of Rs. 3800—On 
default in payraet of any instalment decree- 
holder to take out execution ior balance of 
Rs. 38000 — Adjustment held could be dealt 
with under S. 47. 

By an adjustment between the decree-holder 
and the judgment-debtor the decretal amount was 
reduced from Rs. 38766 to Rs. 36000 whioh amount 
was to be paid by annual instalments of Rs. 3800, 
with certain provisions as to interest. In case of 
default of payment of any instalment the balance 
of the sum of Rs. 38000 was to become due im¬ 
mediately and the decree-holder was to be at liberty 
to take out execution for such balance: 

Held that the agreement in adjustment of the - 
deoreo was intended to govern the liability of the n 
debtors under the decree and to have effect upon 
the manner of its enforcement, and it was not an 
agreement whose effect was to discharge the deoree 
forthwith; and, consequently, the agreement was 
a matter to bo dealt with under S. 47 : ('39) 26 
A.I.R. 1939 P.C. 80, Bel. on. (P 59c) 

E. Hay, P. B . Sen and A. H. Paul — 

for Appellants. 

B. Clark , V . S. Venkatram and P. K. Basu _ 

for Respondents. 

ROBERTS C.J.—In Civil Regular Suit No. 505 
of 1938 of this High Court the respondents, the V. M. 
R. P. Chettyar Firm, sued one Khatiaa Bibi by the 
summary procedure for an amount of Rs. 81,852-8-0 
due on a promissory note, Haji Abdul Rahman, the 
husband of Khatiza Bibi, and Haji Mohamed Sul¬ 
tan, her son obtained leave to defend this suit, and 
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while it was pending, Khatiza Bibi died and Haji 
a Abdul Rahman and Haji Moharaed Sultan were 
substituted as her legal representatives. Hence, in 
the result, a decree was passed against Haji Abdul 
Rahman and Haji Mobamed Sultan, both person¬ 
ally and as legal representatives of Khatiza Bibi, 
for a sum of Rs. 31,852-8-0 with interest on the 
principal sum of Rs. 30,000, which brought the 
amount due on the decree to R3. 38,786. The res¬ 
pondents transferred this decree for execution to 
the District Court of Hanthawaddy and attempted 
to execute it in Civil Execution No. 2 of 1934 of 
that Court by the attachment of 1293 acres of paddy 
land. In the course of this execution, Haji Abdul 
Rahman and Haji Moliamed Sultan applied for re¬ 
moval of the attachment on the ground that they 
were trustees of a waqf created by Khatiza Bibi in 
November 1932, and were the legal owners of all 
this paddy land which had been dedicated to the 
^ waqf. In the course of these proceedings, Haji Abdul 
Rahman died and one M. Abdul Bari was appoin¬ 
ted a trustee of this waqf in his place. The applica¬ 
tion was dismissed, and then Haji MohamedSultan, 
M. Abdul Bari and certain other interested persons 
brought a suit under the provisions of O. 21, R. 63, 
Civil P. C., being Civil Regular No. 11 of 1935 of 
the District Court of Hanthawaddy, for a declara¬ 
tion that all this paddy land was subject to the 
waqf and therefore could not be attached in execu¬ 
tion of a decree against the estate of the deceased 
Khatiza Bibi. The respondents, who were defen¬ 
dants in that suit, by their written statement con¬ 
tended that the waqf was fraudulent, created with 
intent to defeat the creditors of Khatiza Bibi, and 
therefore voidable under the provisions of S. 53, 
T. P. Act. There was a compromise of this suit on 
6th November 1935, whereby it was agreed that 
c there should be a decree declaring the waqf valid 
only after all the debts due by the estate of Khatiza 
Bibi had been discharged, and a compromise decree 
was passed accordingly. 

On 29th November 1935, the parties to the decree 
in Civil Regular No. 505 of 1933 of this Court 
entered into an agreement in adjustment of tue 
decree passed in that suit. There were certain other 
mortgage suits brought by the respondents against 
Khatiza Bibi’s estate in which decrees had been 
obtained and all these claims were adjusted by 
agreement at the same time; and the fact that the 
mortgage suits were compromised together at the 
same time as this decree in a simple money su t 
has given rise to considerable confusion. The pet - 
tion to record the adjustment of the deoree m Ci'i 
Regular No. 505 of 1933 was headed as a petition 

A under O. 23, R. 3, Civil P. °* 14 " aS A °J.TndO 23 
d adjustment of a decree under O. 21, B.S2. ®" d £ 

R. 3 had no application thereto. The adjustment 
was ultimately recorded by the Court ona ^ 
aw 193G in accordance with the proyi 
O 21 R.2. By tbis adjustment, the parties agre 
that the amount due under the decree m C.v.I Re 

gular No. 505 of 1933 should be 

38,000 and that this amount should be PM 

annual instalments of Rs. 3®®.* f default of 

visions as to interest, and that in ease>of defauh^o 
payment of any instalment the balance of the> sum 

of Rs. 38,000 should be due ‘'"“‘^nTd beat liberty 
respondents (the decree-holders) should beat liwr y 

to take out execution for such balance and .to » attach 

in execution the property dedicated to the waqh 

On 20th November 1939, an apphca on ^m rnaae 

before the learned Judge sitting °, D bv correct- 

sfor the amendment of this formal - 

ing an error in the cause title thereof, as by ina 


vertence the cause title had mentioned the name of 
Haji Abdul Rahman, who was one of the original e 
trustees of the waqf but who was dead at tbe time 
when the adjustment was recorded, and also for a 
transfer of the decree as adjusted and amended to 
the District Court of Hanthawaddy for execution. 
The learned trial Judge held that there had been 
no adjustment of the original decree and he dis¬ 
missed this application. We have already allowed 
an appeal* against his order dismissing tbe appli¬ 
cation, dated 1st May 1940 and have held that 
there was an adjustment of the decree within 0.21, 

R. 2, Civil P. C., and have directed that the formai 
order recording the adjustment shall be amended 
in accordance with the prayer of the respondents. 

The result of the learned Judge’s order was that 
the original decree in Civil Regular No. 505 of 1933 
was transferred to the District Court of Hantha¬ 
waddy for execution and an attempt was made to f 
execute the decree as adjusted; but the learned 
District Judge, rightly bolding that he was bound 
by the order dated 1st May 1940, of the learned 
Judge on the original side, refused to proceed with 
the execution of the decree as adjusted and directed 
that the decree-holder should be given an oppor¬ 
tunity of stating how he would proceed with the 
execution of his decree. It is against this order that 
the present appeal has been brought. 

Now, as we have said, we have held that there 
was a valid adjustment of the decree under the 
provisions of O. 21, R. 2; and tbe appellants do not 
contend that there was not such an adjustment, 
but they contend that this adjustment was an ad¬ 
justment which entirely superseded and discharged 
the original decree in consideration of the promises 
made by the appellants (judgment-debtors), and 
consequently that the respondents (decree-holders) 
must proceed by way of a separate suit for tbo en¬ 
forcement of tbe terms of the adjustment. We are 
unable to accede to tbis contention. When the 
terms of the agreement between tbe parties are 
read, it is clear that these terms constituted an 
agreement as to the manner in which the original 
decree was to be executed, and did not discharge 
the original decree but substituted therefor certain 
new terms upon which this decreecouldbe satisfied 
by the appellants. The matter is therefore con- 
eluded against the appellants by the J ud « men ‘° 
their Lordships ol the Privy Council in 081.A. 84/ 
the head-note of which, so far as it is relevant to 

this case, reads as follows : , . 

“The Code (i. e., the Civil Procedure Code) con- 
tains no restriction on the liberty of parties to con¬ 
tract with reference to their obligations under a 
decree and a compromise recorded as an adjustment 
bv the Court which made the decree, oven if it is 
something more than an adjustment and contains 
the terms on which the adjustment was agreedJo. 
if it is not an attempt to bring under the decree a 
liability extraneous to the suit, and »9 “0t a vari 
tion or amendment of tbe decree afiectmg J u " sdi £ 
tion, but a bargain, the effect on the; rights of the 
parties is a matter to be determined under b. 41 y 
the Court executing the decree.” 

In the course of the judgment which was 

delivered by Sir George Rankin, their 


Lordsbip3 


• See (’42) 29 A.I.R. 1942 Rang. 50, Korban Bibi 

(P. C.), Oudh Commercial Lank, 

Basni Kuer. 
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referred to the case in 51 ALL. 573. 2 in which it 
W as held that the original decree cannot be a tered 
or varied bv the parties, even with the sanction of 
the Court, and that in any case mere Mwent of 
the parties cannot confer such a jurisdiction on 
'the executing Court. In regard to this matter Sir 
George Rankin said this (at page 101) . 

“On this difficult and important question their 
Lordships are not in agreement with the view taken 

by the Chief Court. They do not consumer that it 
takes sufficient account of the tacts that tbe Code 
contains no general restriction of the parties liberty 
of coutract with reference to their rights and obli¬ 
gations under the decree, and that, if they do con- 
tract upon terms which have reference to and affect 
the execution, discharge or satisfaction of the de¬ 
cree the provisions of S. 47 involve that questions 
relating to such terms may fall to be determined by 
the executing Court." 

And again (at pag& 102) : 

"Such bargains may take different forms and it is 

not possible to prejudge the individual case. If it 

appears to the Court, acting under S. 47, that the 
true effect of the agreement was to discharge the 
decree forthwith in consideration of certain pro¬ 
mises by the debtor, then no doubt the Court will 
not have occasion to enforce the agreement in exe¬ 
cution proceedings, but will leave the creditor to 
bring a separate suit upon the contract. If, on the 
other hand, the agreement is intended to govern 
the liability of the debtor under the decree and to 
have effect upon the time or manner of its enforce¬ 
ment, it is a matter to be dealt with under S. 47. In 
such a case to say that the creditor may perhaps 
have a separate suit is to misread the Code, which 
by requiring all such matters to be dealt with in 
execution discloses a broader view of the scope and 
c functions of an executing Court.*' 

It is clear that the agreement in adjustment of 
the original decree which was recorded in this case 
was an agreement intended to govern the liability 
of the debtors under the decree and to have effect 
upon the manner of its enforcement; and it was 
not an agreement whose effect was to disebargo the 
decree forthwith; and, consequently, the agreement 
is a matter to be dealt with under S. 47 of the 
Code. Hence, the executing Court must deal with 
the decree os it has been adjusted by the terms of 
the adjustment recorded in the formal order of 
15th January 1936. The order of the learned Dis¬ 
trict Judge is therefore wrong although, being 
bound as he was by the order of the learned Judge 
on the original side of 1st May 1940, it was the 
only order which ho could pass under the circum- 
j stances of the case; and the proper course for the 
learned District Judge to adopt is to proceed in liis 
Execution Case No. 10 of 1940 with the execution 
of the decree as adjusted, and he is directed to 
proceed with the execution accordingly. The appeal 
which has been brought by the judgment-debtors, 
in an attempt to get this Court to bold that the 
adjustment discharged the original deereo and 
therefore thero was in existence no decree capable 
of execution, fails and is dismissed with costs, 
advocate's fee ten gold mohurs. 

G.N./R.K. • Order accordingly. 

2. ('32) 19 A.I.R. 1932 All. 273 ; 138 I. C. 583 : 54 
All 573 : 1932 A.L.J. 3G5 (F.B.), Gobardhau Das 
v. Dau Dayal. 

C. p, c. 

(•40) Chitaley, S. 47 N. 41 Pts. 2 and 4. 

(*41) Mulla, Page 180 Pi. (w). 
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V. 

Manager , Reserve Bank of India — 

Respondent . 

Civil Revn. Appln. No. 122 of 1941. Decided on 
22nd July 1941, against order of Small Cau^e Court, 
Rangoon, D/- 21st March 1941. 

Civil P. C. (1908), S. 60 (1). O. 21, Rr. 51 and 

52_Cheque in judgment-debtor’s favour on 

bank — Amount of cheque not being money 
belonging to judgment-debtor does not fall 
under S. 60 (1) — Proper procedure is actual 
seizure of cheque under O. 21, R. 51 and not 
prohibitory order under 0.21, R.52 directing / 
bank's manager to withhold payment. 

In view of the enumeration in S. 60 (1) of pro¬ 
perty liable to attachment in execution of a decree, 
in order that the amount or part of the amount of 
the cheque drawn in favour of the judgment-debtor 
on a bank might be attachable it must have been 
money belonging to the judgment-debtor lying in 
the bank or a debt due to him by the bank. A 
cheque being a negotiable instrument unless and 
until the money is paid to the payee the amount of 
the cheque cannot be considered to be his property. 
The drawer of the cheque has the right to stop 
payment at any time before the money is actually 
paid out. The payee may endorse the cheque in 
favour of some one else and thereby negotiate the 
same in which case he part9 with the property in 
the cheque itself, but even in such an event the 
amount of the cheque before it was withdrawn from 
the bank is still not tbe property of tho endorsee. 
Therefore, the amount of tho cheque not being 
money belonging to the judgment-debtor, does not 
fall within the category of property declared to be 
liable to attachment in execution of a decree by 
S. 60 (1). Tbe proper way is to attach the cheque 
itself by actual scizuro under O. 21, R. 51 while it 
is the property of the judgment-debtor, that is to 
say, beforo the judgment-debtor has negotiated or 
parted with tho property in tbe cheque, and not tho 
issue of a prohibitory order under O. 21, R. 52 on 
the manager of the bank directing him to withhold 
payment : ('23) 10 A.I.R. 1923 Mad. 317, Rcl. on. 

[P 60 c,d,c] 

Dr. Rauf-— for Applicant. 

Moothayn —for Respondent. 

ORDER This case involves some questiou of the 

law of procedure relating to attachment, but it can 
be disposed of on elementary principles. The appli¬ 
cant in this case, J. P. Rajaram, and the applicant 
in Civil Rovision No. 123 of 1941, Bagidan, having 
respectively obtained decrees against ono Rauga- 
nayukulu and another in the Court of Small Causes, 
Rangoon, filed their applications for execution of 
their respective decrees by issue of a prohibitory 
order in each case on tho respondent, manager, 
Reserve Bank of India, Rangoon, to withhold pay¬ 
ment of the decretal nmouuts and costs out of two 
cheques Nos. 78/7797 and 78/7798, dated 11th De¬ 
cember 1940, drawn by the Superintendent, Central 
Telegraph Office, in favour of Rangnnayukulu. These 
applications for execution were filed on 10th Decem¬ 
ber 1940. In each case the Court ordered tho issqe 
of a prohibitory order returnable on 17th December 
1940. The order stated : 
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“The plaintiH having applied under R. 52 of 0.21, 
° Civil P. C., for an attachment of certain money 
now in your hands, viz., the sum of . . . out of the 
amount of the cheques Nos. 7797 and 7798 of Book 
No. 78 (i.e., Rs. . . . each), issued to the defendant 
above-named from the Central Telegraph Office, 
Rangoon, it is requested that you will hold the said 
money subject to the further order of this Court. M 

The orders were served on the manager of the 
bank at about 11 A. M. on 11th December 1940 but 
before such service of the orders one of the two 
cheques had been presented for payment and cashed 
at the bank. Therefore, the amount of one of the 
cheques had been paid out by the bank before the 
prohibitory orders reached the bank. The other 
cheque however was presented at the bank for pay¬ 
ment a short time after the manager had been 
served with the prohibitory orders when the bank 
in view of the orders returned the cheque to the 
° person presenting the same without making any 
payment. Order 21, R.52, Civil P. C., provides that 
where the property to be attached is in the custody 
of any Court or public officer, the attachment shall 
be made by a notice to such Court or officer, request¬ 
ing that such property, and any interest or dividend 
becoming payable thereon, may be held subject to 
the further orders of the Court from which the 
notice is issued. This procedure was employed upon 
the footing that the manager of the Reserve Bank 
of India was a public officer. In the present case it 
is unnecessary to decide whether the manager of 
the Reserve Bank of India is a public officer or not. 
The question on which this case turns, however, is 
not whethor the property was in the custody of a 
Court or a public officer, but whether the property 
is that which is declared by law to be property 
liable to attachment in execution of a decree. Sec- 
c tion 60(1),Civil P.C., enumerates property liable to 
attachment in execution of a decree by setting out 
“lands, houses or other buildings, good?, money, 
bank-notes, cheques, bills of exchange, hundis 
promissory notes, Government securities, bonds,, 
or other securities for money, debts, shares in a 
corporation and save as hereinafter mentioned, all 
other saleable property, moveable or immovable, 
belonging to the judgment-debtor, or over wbicn, 
or the profits of which, he has a disposing power 
which he may exercise for his own benefit, whether 
the same be held in the name of the judgment- 
debtor or by another person in trust for him or on 
his behalf.” 

In view of this enumeration in order that the 
amount or part of the amount of the cheques 

be attachable it must have becn money ^long.ng 
a to the judgment-debtor lying m the bank or a debt 

d due to him by the bank. A cheque being a negoti¬ 
able instrument unless and until the-money ** 
to the nnvee the amount of the cheque cannot be 
considered to be his property. The dra "' er ° f 
cheque has the right to stop payment at any time 
before the money is actually paid out. The payee 
may endorse the cheque in favour of some one else 
and thereby negotiate the same 

js? 

of tie cheques, not being OH tgkw»g 

execution of a decree by S. 60 (1), Civil P. C. 

' It is apparently for this reason that that section 
specifically mentions, in addition to money and 
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debts, cheques, bills of exchange, hundis and pro- 
missory notes, the mode of attachment of which is 6 
provided by 0.21, R. 51, Civil P. C., when it is not 
deposited in Court or in the custody of a public 
officer. According to this rule the attachment of 
a negotiable instrument shall be made by actual 
seizure and the instrument shall be brought into 
Court and held subject to further orders of the 
Court. Therefore, the proper way of attaching the 
cheques themselves in this case would be by actual 
seizure of the cheques while they were the property 
of the judgment-debtor, that is to say, before the 
judgment-debtor negotiated or parted with the pro¬ 
perty in the cheques. This was not the procedure 
adopted in this case, the applicant not having appli¬ 
ed for attachment of the cheques themselves. In 
46 Mad. 4151 it was laid down that the proper 
method of attaching a promissory note in the hands 
of a private person is by actual seizure as provided 
by 0. 21, R. 51, Civil P. C., and not by issue of a / 
mere prohibitory order. The following observations 
made in the course of the judgment are apposite to 
the matter under consideration : 

“If a promissory note is left in the hands of a 
party and there is merely a prohibitory order telling 
him not to receive the money due thereunder it is 
always possible that he may negotiate the instru¬ 
ment or in the case of a note payable to bearer, he 
may band it on to a third party, who would be 
quite unaware that there was any order of Court 
restricting dealings with the note. Unless therefore 
the actual note is seized there is always a danger 
that third parties may bona fide become possessed 
of it, and, if the prohibitory order were held to be 
a valid attachment, they would be prejudiced by 
such an order of which they wore unaware.” 

It goes without saying that, at the tiraemf the 
issue of the prohibitory orders or at the time of 
their service on the bank, the amount was not liable 
to be attached as a debt due to the judgment-debtor 
by the bank and considering that the procedure 
laid down in 0. 21, Rule 46, Civil P. C., was not 
adopted it is not pretended that the attachment is 
justified as an attachment of debt. The attachment 
was therefore invalid and ineffective. This applica¬ 
tion is dismissed with costs; advocate’s fee two gold 

mohurs. . ,. . , 

G.N./R.K. Application dismissed. 

1. ('23) 10 A.I.R. 1923 Mad. 317: 72 I.C. 189 : 46 
Mad. 415 : 44 M.L.J. 206, Subramania Aiyar v. 
Chokkalinga Mudaliar.__ 

rioT'chifiJoj, S. 60 N. 6; 0. 21 R. 51 N. 1 Pt. 1. 

(■41) Mulln, Page 823 Pt. (j). 

__ n 
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The King 

V. 

Tun Maung — Respondent. 

Criminal Revn. No. 338-A of 1941, Decided on 

25 k h u?r5rcven,ion of Crime (Young Offen¬ 
ders) Act (3 of 1930), Ss 14 15, 16 24 and 25 
Inauirv under S. 14 should include meaicai 

_ Finding under S 14 should be 

orders under sections following S. 14 is g 
found by Court under S. 14. 
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Tbe inquiry referred to in S. 14 must, usually at 
all events, include a medical examination, and tbe 
doctor will testify to wbat appears to him to be the 
a „ G of the accused at the time he examines him. 
The finding under S. 14 should be a finding as to 
the age of the person at the time when be is first 
brought before the Court. It is this finding that i* 
to be final. Such inquiry and finding must neces¬ 
sarily be made at the very commencement of the 
proceedings in the case of juveniles under 16 be¬ 
cause of the provisions of S. 4 of the Act (part one), 
which confers a special jurisdiction in their cose. 

In all the sections following S. 14 the age which is 
to be considered in passing orders is the age found 
by the Court under S. 11, and not the age at the 
date of sentence or conviction, for the Court has 
only jurisdiction to try such persons by reason of 
its finding as to their age on being brought before 
tbe Court. Consequently, when determining the 
school to which to send an offender the Court must 
be guided by his age as found under S. 14 and not 
at the time of passiug sentence : ('34) 21 A. I. It. 
1934 Rang. 123 ; (’36) 23 A. I. R. 193G Rang. 227 
and (’36) 23 A. I. R. 1936 Rang. 297, ErpL ^ ^ 

ORDER.—The respondent, Tun Maung, whose age 
was found by the Magistrate to bo just over 16, was 
found guilty of an offence under S. 4^, part two, 
read with S. 75, Penal Code, and it was ordered 
that bo be sent to the Borstal School for two years 
under S. 25 (1) of tho (Young Offenders) Aot. Tho 
case has been called for in revision by this Court of 
its own motion. Paragragli795of the Burma Courts 
Manual (Circular 27) points out that Courts should 
ordinarily sentence a young offender to the Borstal 
School for at least four years. The respondent has 
been called upon to show cause ngainst enbance- 
: ment. His plea is that he was not guilty of the 
offence, but his guilt was amply proved. Tho ques¬ 
tions that arise in this case are as to tho ago of the 
offender, and the school to which he should be sent 
—the Senior Training School or the Borstal School 
—and for wbat period. The respondent gave his 
age as 15 in his examination at the trial. The 
Magistrate called for a medical report from the 
Civil Surgeon, which, according to the diary of 24th 
March 1941, said that the respondent’s age was 
botweon 16 and 16. That report is not on tbe record. 
Tho doctor should have been examined as a witness. 
On receipt of that report tho Magistrate re-examin¬ 
ed tho accused, who 6aid that ho was born on 
Thursday the 12th Lazan of Tabaung 1287, which 
corresponds to 5th Maroh 1925. The Magistrate 
accepted this, os tho days corresponded. In bis 
judgment dated 26th March 1941 the Magistrate 
^ said that as the accused was born on 5th March 
1925 he was now just over 16, and it was therefore 
ordered that he be sent to the Borstal School. 

The proceedings were instituted on 19th February 
1941. Section 14 of tho Act says that, when any 
person is brought before any Court empowered undor 
this part (part two), in ciroumstances indicating 
that, by reason of his age, he should be dealt with 
by such Court under this part, the Court shall, 
after making such inquiry as it may deem sufficient, 
record a finding as to the ago of such person; and 
snoli finding shall bo final. Tho inquiry must, 
usually at all events, include a medical examina¬ 
tion, and the doctor will testify to what appears to 
him to be tho age of the accused at the time ho 
examines him. The finding should be a finding as 
to the age of the person at the time when he is firet 
brought before the Court. It is this finding that is 
to be final. Such inquiry and finding must neces- 
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sarily be made at the very commencement of the 
proceedings in the case of juveniles under 16 be- « 
cause of the provisions of S.4 of the Act (part one), 
which confers a special jurisdiction in their ca.e. 
Section 4 lavs down that any offence, other than 
one punishable with death or transportation for 
life, committed by any person whoat the date when 
he appears or is brought before the Court is under 
the ace of 16 years, may be tried by any Magistrate 
empowered (sec S. 10) to exercise the powers con¬ 
ferred by part two of the Act. Section lo, following 
immediately on S. 14, directs that no person under 
16 shall be sentenced to death or transportation for 
life. A person under 16 means a person who has 
not attained the age of 16: S. 2 (a). It seems clear 
on the ordinary rules of construction that the age 
that is considered is the age as to which the Court 
has already recorded a finding — that is the age of 
the accused at the time when he was brought be¬ 
fore tho Court. .... % 

It might have been expected, especially in the 
case of such serious offences as are punishable with 
death or transportation, that the age at which the 
crime was committed would have been looked to 
to ascertain tho degree of criminality of the act 
and the responsibility of the offender. But this is 
clearly not so. Sections 15 (2) and 16 enact that, 
if any person under 16 is convicted by any Court 
empowered under part two of certain offences, he 
may l>e punished or otherwise dealt with in certain 
specified ways. The same language “any person 
under 16" or “under 14“ is used in the following 
sections of the Act. It appears to me that in all 
these sections the age which is to be considered in 
passing orders is the age found by tho Court under 
S. 14, and not the age at the date of sentence or 
conviction, for, as already .said, tho Court has only 
jurisdiction to try such persons by reason of its - 
finding os to their age on being brought before the 
Court. It was evidently not contemplated that any 
considerable delay would ensue in such cases, nor is 
it likely in practice that any material delay would 
ensue so as to affect tho minimum period of deten¬ 
tion — two years. In cases committed to sessions 
it is tho Sessions. Judgo who makes the inquiry 
(Ss. 10 aud 14). 

Section 24 provides for sending “persons under 
16“ to a Training School for a period of not less 
than two years. It has been laid down by para. 795 
(a) of tho Burma Courts Manual (Circular 31) that 
tho period of detention should ordinarily not bo 
less than three years. Section 25 (1) says that in 
any trial against any porson botweon 16 and 19, 
where a sentence of imprisonment would ordinarily 
be passed, tho Court may, instead of passing 6uch 
sentence, direct that such person be sent to a 
Borstal School for a period of not less than two 
years, and not extending boyond the age of 23. It 
has been laid down by para. 795 of the Burma 
Courts Manual (Circular 27) that tho period of 
detention should ordinarily bo for at least four 
years. Here inquiry and a finding as to ago will be 
made when circumstances indicato the necessity of 
dealing with the accused under tho Aot. But hero 
too, it the Magistrate looks at the ago given by the 
accused to the police, this will usually have to be 
done at the commencement of tho proceedings. It 
would, of course, bo reasonable for the Court when 
determining the sohool to whioh to send an offender 
to be guided by his age at tho time o! passing 
sentence, but I do not consider that that is what is 
laid down by tho Aot. The words M under 16” in 
S. 24 and the words "between 16 and 19” in S 25 
refer to the ago already found by the Court This 
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question has not before been directly considered by 
a this Court. In 12 Rang. 3491 at page 350, it was 
remarked that the accused was only 13 at the time 
when he committed the offence. But that remark 
was only incidental and descriptive. In 14 Rang. 
119- at p. 120 and in 14 Rang. 327,3 reference was 
made to the findings of the Sessions Judge and the 
Magistrate in those cases as to the age of the 
accused at the time of conviction. But there, again, 
the point was not in issue or considered. 

In the present case what is final in the Magis- 
trate’s order is the date of birth of the accused. 
The Magistrate’s finding therefore is that the 
accused was under 16 when he was first brought 
before the Court, and the Magistrate’s remark that 
the accused was at the time of sentence over 16 is 
merely a deduction from his previous finding. The 
previous convictions of the accused could not have 
, effect under S. 75, Penal Code, a3 he was not then 
0 sentenced to imprisonment: vide S. 18 of the Act. 
The Magistrate’s order sentencing the accused to 
the Borstal School for two years under S. 25A (1) 
of the Act will be set aside, and ip lieu thereof 
there will be an order under S. 24 of the Act 
directing that the accused be sent to the Senior 
Training School at Thayetrayo for a period not 
extending beyond the age of 18. As pointed out in 
14 Rang. 327, 3 the respondent will be 18 years of age 
until he reaches his 19th birthday, and it will be 
directed that he be detained in the Senior Training 
School until 4th March 1944. 

G.N./R.K. Order accordingly. 


. The King (Mostly J .) A. I. R, 

(c) Evidence Act (1872), S. 27—Effect. 

The decision of the Privy Council in (’39) 26 A.I.R. e 
1939 P. C. 47 does not overrule the decision of the 
Rangoon High Court in (’26) 13 A.I.R. 1926 Rang. 
116 (F.B.) as to the effect cf S. 27. [P 63c] 

(d) Penal Code (1860), S. 406-Contract of 
pledge—Accused advancing loan on pledge oi 
certain articles to complainant—Accused enti¬ 
tled to sell articles if interest on loan remained 
in arrears for three months—Accused exercising 
right of sale under contract held not guilty of 
any olfence. 

The accused under a contract of pledge with the 
complainant advanced a loan to the complainant 
on the pledge of certain articles by the complainant. 
The accused was given the right to sell the articles 
if the interest payable on the loan remained in 
arrears for three months. In default of payment of 
interest the accused sold the articles and credited / 
the balance of the sale proceeds after deducting 
the amount of the principal and interest due to him 
to the account of the complainant in his account 
books : 

Held that the accused was not guilty of any 
offence. There was nothing to show that he had 
dishonestly, that is, with the intention of causing 
wrongful fii'in to himself or wrongful loss to the 
complainant, misappropriated the property. He had 
merely acted on his contract with the complainant 
and whatever his rights, he must have believed in 
good faith that he was entitled to sell the property. 

6 • [P 63 g) 


1. (’34) 21 A.I.R. 1934 Rang. 123 : 149 I.C. 139 : 
35 Cr.L.J. 903 : 12 Rang. 349, Emperor v. Shwe 

2?T'36) 23 A.I.R. 1936 Rang. 227 : 163 I.C. 74: 37 
Cr.L.J. 790 : 14 Rang. 119, Emperor v. Ah Htwe. 
3. (’36) 23 A I.R. 1936 Rang. 297 : 163 I.C. 1003 : 
37 Cr.L.J. 869 : 14 Rang 327, Emperor v. Nga 
Bala. ____ 
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MOSELY J. 

Ramdayal Mangilal — Applicant 

v. 

The King. 

Criminal Revn. No. 334D o( 1941, Decided on 
22nd August 1941, to quash proceedings. 

(a) Penal Code (1860), S. 406 -Sub-pledge by 
pledgee of goods pawned is not criminal breach 

of trust. . . .. 

In the absence of a condition to the contrary in the 

contract of pledge a pledgee has the right ° ““ kea 
sub-pledge of the goods pawned to him to the extent 

\ I R. 1922 Oudh 280, Rel. on. LP 63e - d J 

' ‘(b) Criminal P. C. (1898), S. 162-Statement 
bv accused to police during investigation is 

f/adShfe even if 

with offence at time of making statemen . 

statement : (’39) 26 A.I.R. 1939 P.C. 47, Rd. < 


Foucar and N . Bose — for Applicant. 

ORDER_This is an application in revision to 

quash proceedings where the applicant, accused 
Ramdayal Mangilal, has been charged under S.406, g 
Penal Code, with criminal breach of trust. The case 
was sent up by the police on a report by L. Mating 
Shein (P. W. 1), a Sino-Burman. Ho said that in 
November 1937his wife pledged her diamond chain, 
which he said was worth over Rs. 2000, to the 
accused who is a jeweller in a fairly large way of 
business, for Its. 400. Again, in November 193.,he 
and his wife pledged a diamond ring, which he said 
they had bought for Rs.1600, for Rs. 650. His w.fe 
executed the agreement Ex. E, and both 
executed the agreement Ex. A, which aie both in 
Burmese and English, by which they agreed to pay 
the interest regularly every month “nd they agreed 
that, if interest be in arrears for three months, the 
pledgee was entitled to dispose of the pWged arli- 
cles privately or by auction and to a PPropnMe ‘he 
sale proceeds, first to the interest, and the balance 
towards the principal, and they also a^reed that h 
they were not entitled to any notice before sale d 
the interest was in arrears for over three months 
and that they would raise no objection as to the 
value of the pledged articles. No interest was admit¬ 
tedly paid on either article for some months. In 
June 1938 the interest due was paid on the fir- 
loan and in July 1938 the interest due was paw on 

the second loan. Admittedly, after these Lffote rest 
no further payment was made towards the interest 

d "ib« complainant 

receive any notico of sate from ^ 1940 with 

He said that he ‘“n® redeem the arti- 

his wife and Ma Ngan (P. • J ba( j pledged 

KawS“undertook to write to this man for re- 
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tbeir Lordships of the Privy Council in 18 Pat. 2343 
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torn of the articles, but kept potting him off. On 
Ci the last occasion the accused said that the Bombay 
jeweller would be coming to Rangoon and would 
bring the articles with him. He then made a report 
to the police. The witness knows Burmese and can 
read some English. He made out, as did his wife, 
that he did not know what was in the agreements. 

Ho said he did not read them. lie admitted that be 
shifted from Rangoon to Kamakasit soon after get¬ 
ting the loan, and that he did not inform the 
accused of his address. He said that he did not pay 
any interest until June 1933 os ho was incurring 
great expense in litigation which did not end until 
1939. Finally, after denying it, the complainant 
admitted that what the accused said to him was- 
that the articles had been sold to a jeweller who 
had gone to Bombay, called Jeewan Lai. 

The complainant’s wife.Ma Nyun, gave much the 
b same story, hut did not admit that the accused said 
that he had sold the articles. A pleader, U Po Sin 
(P. W. 3), who went to the accused with the com. 
plainant in November 1941, does not support the 
complainant. He says that all that the accused said 
when the complainant asked for the return of his 
jewellery was that be was expecting a letter by air 
mail from Bombay. On a later occasion the accused 
said that the Bombay jeweller would be coming to 
Rangoon and would bring the articles. Ma Ngan 
only says that on the occasion in February 1941 
when she accompanied the complainant and his 
wife to the accused’s shop the accused said that 
the articles had been sent to Bombay. Daw E Tin 
(P. \V. 5) gave evidence as to the value of the ring, 
which she said that she had sold to Ma Nyuu for a 
price which she thought was Rs. 1600. There was 
no evidence offered as to the value of the diamond 
C neckless. Daw Thein (P. W. 6), who said she ac¬ 
companied Ma Nyun when it was pawned, said that 
Ma Nyun asked for Rs. 500 on it, but the accused 
would only offer her Rs. 400. This witness admits 
—what is the accused’s account — that ho came to 
her in 1940 to try and trace the complainant and 
his wife and recover bis arrears of interest and that 
she told him that they had shifted across the 
river. 

The only other witness in the case is tho investi¬ 
gating officer, Maung Tin Aung, Sub-lnspector of 
Police (P. W. 7). This witness says that he tried 
to ascertain what the law applicable was, and he 
quoted two cases, A. I. R. 1938 Mad. 551 1 and 
24 Cr. L. J. 10, s which curiously enough, are en- 
r tirely in favour of tho accused. The latter decision 
lays down that a pledgee has a right to make a 
sub-pledge of the property pledged to him in the 
absence of a condition to the contrary in the con¬ 
tract of pledge; while the former caso qualifies this 
by saying that a pledgee has the right to make a 
sub-pledge of the goods pawned to him to the ex¬ 
tent of his interest therein, and that, therefore, a 
sub-piedgo for the same amount as the debt for 
which the original pledge was mado is not criminal 
breach of trust. In cross-examination this witness 
made the same statement as the complainant, and 
said that the accused told him that he had sold 
the complainant’s properties to Jeewan Lai. This 
evidence is inadmissible, in view of the provisions 
of S. 162, Criminal P. C. It was pointed out by 

!• (*38) 25 A.I.R. 1938 Mad. 551 : 176 I.C. 391 : 

89 Cr.L.J. 716 : I.L.R. (1938) Mad. 639 : (1988) 2 

M.L.J. 161, In re Nemlchand Parakh. 

2. (’22) 9 A.I.R. 1922 Oudh 280 : 71 1.O. 58 : 24 

Ct.L.J, 10 : 26 O.C. 4, Sarju Prasad v. Emperor, 


that statements made to a police officer by an ac¬ 
cused person in the course of an investigation are 
not admissible in evidence (even when the person 
making them was not accused at the time of mak¬ 
ing the statements). This ruling of their Lordships 
is an important one. It is desirable to bring it to 
the notice of the lower Courts, and it will be repro¬ 
duced in a note attached to this judgment. It is to 
be noticed however that this decision doe3 not over¬ 
rule 4 Rang. 72* as to the effect of S. 27, Evidence 

A The investigating officer said that the accused’s 
books were kept in the regular course of business. 

One exhibit book contained counterfoils of all 
notices sent by the accused to pledgor’s, and in it 
were found the counterfoils of the notices sent by 
the accused to the complainant aud his wife on 8th 
September 1939 (Exs. 1 and 2). The accused showed 
him the cash memorandum for the sale by him to J 
Jeewan Lai (Ex. 3), where it is shown that the 
articles were sold in April 1940 for Rs. 1256-9-0, 
and that after adjusting the principal and interest 
due, a surplus of Rs. 113-1-0 was credited to .the 
complainant’s account. The accused’s defence is, of 
course, that when interest was heavily in arrears 
he sent notices to the complainant and his wife 
and eventually sold the property as ho had a right 
to do so: he credited the surplus to the complainant 
and his wife in his books as he could not trace 
them. 

It is, of course, obvious on this evidence that the 
accused should never have been charged with com¬ 
mitting an offence. It is evident that the accused 
did not tell the complainant and his wife that he 
had made a sub-pledge of the artioles but told them 
that he had sold them. But in either case there is 
nothing to show that the accused had committed *J' 
any offence. There is nothing to show that ho had 
dishonestly —that is, with the intention of causing 
wrongful gain to himself or wrongful loss to the 
complainant and his wife — misappropriated the 
property. He had merely acted on his contract with 
tho complainant and his wife, and whatever his 
rights, he must have believed in good faith that ho 
was entitled to soil the property. It would be idle to 
put tho accused further on his defence, for all that 
he could more amply prove beyond what has already 
been admitted by the prosecution in his favour, 
would be further proof of the sale to Jeewan Lai by 
adducing Jeewan Lai's own evidence. For these 
reasons this application must bo allowed and the 
proceedings quashed. Tho applicant will be acquitted 
on this charge under S. 406, Penal Code. 

G.N./R.K. Application allowed . ^ 

3. (’39) 26 A.I.R. 1939 P.C. 47 : 180 I.C. 1 : 40 
Cr.L.J. 364 : 18 Pat. 234 : I.L.R. (1939) Kar 123: 

66 I. A. 66 (P.C.), NarayanaiSwami v. Emperor. 

4. (’26) 13 A.I.R. 1926 Rang. 116 : 96 I.C. 145 : 
27 Cr.L.J. 881 : 4 Rang. 72 (F.B.), Emperor v. 
Nga Tha Din. 

Cr P C _ 

(bj (•«) Ohitaley, S. 162 N. 4 Pt. 13. 

(’41) Mitra, Page 489 N. 501A. 

Penal Code — 

(a) (’86) Ratanlal, Page 084 Pt. 10. 

(’36) Gour, Page 1871, Pt. 3. 

(c) (’36) Batanlal, Page 986, Pt. 2. 

(’86) Gour, Page 1366 Para. 4788. 


“ .' . • lDe a PPeuaie urort has no 

jurisdiction to remand the case directing the Court 
of first instance to file a complaint, but must do so 
itself; For these reasons I set aside the order of the 
District Court directing the Sub divisional Judge to 
Jay a complaint. The result is that the complaint 
which has already been laid by the Sub.divisional 
Judge in pursuance of that order is invalid in law. 
The case however is remanded to the District Court 
in order that the learned District Judge, if he 
deems fit to do so, may make the complaint him¬ 
self. I make no order as to the costs of this appli¬ 


cation. 
G.N./R.K. 


Case remanded. 
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Be J, jurisdiction to remand tho ^co «- 

Babu Rammiranjan — Applicant 

v. 

i Muk Nath Singh — Respondent. 

Civil Revn. Appln. No. 35 of 1941, Decided on 
24th July 1941, from order of District Court, 

Mandalay, D/- 11th December 1940. 

Criminal P. C. (1898), Ss. 476B and 476 — 

Appellate Court cannot direct Court of first 
instance to file complaint but must do so itself. 

In an appeal under S. 476B the appellate Court 
has no jurisdiction to remand the case directing 
the Court of first instance to file a complaint, but 
must do so itself : (’29) 16 A. I. R. 1929 Cal. 195. 

Foil. [P 64e] 

K. C. Sanyal — for Applicant. 

J. B. Sanyal — for Respondent. 

ORDER. — This is an application under S. 115, 

Civil P. C., for revision of an order of the District 
Court acting under S. 476B, Criminal P. C., direct¬ 
ing the Sub-divisional Judge to lay a complaint 
against the petitioner for offences punishable under 
Ss. 210, 193/109 and 471/465, Penal Code, alleged 
to have been committed by the petitioner in a suit 
in the Sub divisional Court against certain persons 
other than the present respondent in which the 
petitioner succeeded in obtaining a decree. The 
grounds upon which this application is based deal 
with the general merits of the case both on facts 
and law but at this moment only one of them con¬ 
cerning the jurisdiction of the District Court to 
order the Sub-divisional Judge to lay a complaint 
has been urged before me. 

A proceeding under S. 476, Criminal P. C., was 
started in the Sub-divisional Court upon certain 
information given to the Court by the present res¬ 
pondent through the District Superintendent of 
Police. After inquiry the learned Sub-divisional 
Judge passed an order refusing to lay a complaint 
against the petitioner. The respondent thereupon 
appealed to the District Court under S. 476B. The 
learned District Judge considered that it was a fit 
case in which the petitioner might be prosecuted 
for offences above mentioned, but instead of himself 
making the complaint which the Sub-divisional 
Judge might have made under S. 476 order^ the 
Sub-divisional Judge to make it. Section 476B m 
express terms empowers the appe U*} c Co * r l^ 
to direct withdrawal of the complaint (which has 
been made by the lower Court under S. 476) or 
to make a complaint which the lower Court might 
have made under that section (where the lower 
Court has refused or omitted to do so), heading 
Ss. 476 and 476B together it is evident that the 
law requires the Court deciding to lay a complaint 
to make the complaint itself, for it would^be' mam- 
festly unfair to the Court which does not consider 
t expedient to launch a prosecution to be made to 
ay a complaint for the purpose of Initiating such a 
prosecution. It has therefore been contended on be¬ 
half of the petitioner that the order of the learned 

District Judge is one which has been made with- 
Sit urisdictfon. In my opjn^n, this ^ntention is 
sound and must be maintained. Not °nly Jfl ^ sup¬ 
ported by the plain language olS.M6B*nd* 
reasonable construction to be placed on tbe provi 
sions of Ss. 476 and 476B but also by the r i ng 

65 Cal. 1277 1 to the effect that in an appeal under 

1. (’29) 16 A. I. R. 1929 Cal. 195 : 115 I.. 0. 36 : 55 
Cal. 1277, Manir Ahamed v. Jogesh Chandra. 


Cr. P. C_ 

(’41) Cbitaley, S. 476B, N. 3 Pt. 6. 

(’41) Mitra, Pages 1530-1531 Note 1257—“Itself 

make the complaint." 

A. I. R. (29) 1942 Rangoon 64 (2) 

Roberts C. J. and Dunkley J. 
Ellen Florence Rodriguez—Appellant 

v. 

Edith Mary Hannay and others — 

Respondents. 

First Appeal No. 27 of 1941, Decided on 16th 
July 1941, against decree of Sharpe J., in C. R. 
No. 271 (0. S.) of 1940, D/- 16th January 1941. 

(a) Succession Act (1925), S. 118 — Bequest 
to Bishop Strachan’s Home for Girls, Rangoon, 
held charitable fPer Sharpe J.). 

The testator made a bequest by a will to the 
Bishop Strachan's Home, Prome Road, Rangoon : 

Held that the bequest was a charitable bequest. 

[P 65e] 

(b) Provident Funds Act (1925), S. 2 (d) — 
Burma Contributory Provident Fund Rules, 
R. 5 (3) — Object of Provident Fund Stated — 
Person without family is not compelled to leave 
his provident fund to individual or individuals 
(Ter Sharpe J.). 

The object of the provident fund amongst other 
things is that people shall in case of retirement 
have°something to live on, or in case of death have 
something to leave. It U clearly the intention of 
the Legislature that, where a subscriber has a 
family, he cannot leave his provident fund to any 
one outside the family and must leave it to one or 
more members of the family whether he likes them 
or not but if he has not a family then the inten¬ 
tion of the Legislature is that the subscriber may 
have something on which to live when he retires; 
and if he dies before he is able to enjoy his retire¬ 
ment and if he has no family, then he has some¬ 
thing to leave. If he has no family he is not 
compelled to leave it to an individual or individuals. 
(’20) 7 A.I.R. 1920 Cal. 305, Approved. [1 

(c) Burma General Clauses Act (1 of 1898), 

q 2 f44)_Bishop Strachan's Home for Girls, 

Rangoon, held association within S. 2 (44) (?er 

S/ T^Bfshop Strachan’s Home for Gir *?* R ?^ t °°" 
had a committee of management ^ h » c . h nf ke P l d ^ 
banking account with the National Ba “ k , 

in Ran coon The committee had a chairman who 

was^uJp 0 /Rangoon. The 

was operated upon by a treasurer appointed by the 

“nvzlTthat the Bishop Strachan’s Home was an 


f 
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(d) Provident Funds Act (1925), S. 2 (d) — 
* Burma Contributory Provident Fund Rules, 

R. 5 (7), (3) and (6) — Previous nomination in 
form valid but cancelled by subsequent nomina¬ 
tion which was found invalid—Previous nomi¬ 
nation remains uncancelled (Per Division Dench). 

The subscriber to the Government Provident 
Fund who had no family, nominated “Bishop 
Straclmn's Home, Prome Road, Rangoon," on 27th 
July 1935 in the nomination form ns her nominee 
to receive the full amount of her provident fuud in 
the event of her death. On 14th February 1939, she 
made a second nomination which was exactly the 
same as the first; it was in favour of “Bishop’s 
Home Strachan for Girls," this being merely an 
inversion of the proper name of the Home and 
Bishop Strachan’s Horne was again nominated to 
receive the whole amount of her provident fund. 
But shortly before the subscriber’s death the second 
® entry was crossed out by a single ink line and 
underneath it were typed the words “The Lord 
Bishop of Rangoon, the Rt. Rev. G. A. We6t," and 
under this typed entry appeared the subscriber’s 
signature. The signaturo under the last nomination 
not having been witnessed by two witnesses as re¬ 
quired by the rules was held invalid. 

Held that under R. 5 (6) a nomination could be 
cancelled only by another nomination, i.e., another 
valid nomination, and when the subsequent nomi¬ 
nation in favour of Rt. Rev. G. A. West was found 
to be invalid the result was that the previous nomi¬ 
nation o' 14th February 1939, still remained un¬ 
cancelled and was a perfectly good nomination. But 
even if this nomination was also invalid, tho only 
result was that tho nomination of 24th July 1935 
remained valid, and in any case the nominee to 
c receive the whole of the provident fund was the 
Bishop Strachan’s Home for Girls. (P 68c] 

(e) Provident Funds Act (1925), S. 2 (d) — 
Burma Contributory Provident Fund Rules, 
R. 5 (3) — In construing Act and Rules regard 

must be had to Burma General Clauses Act_ 

Word “person" in R. 5 (3) includes association 
(Per Division Dench). 


In construing tho Act and the Rules made there¬ 
under for the purpose of carrying out the Act 
regard must bo had to the provisions of the Burma 
General Clauses Act. In view of the provisions ol 
S. 2 (44), Burma General Clauses Act, the word 
'person" in R. 5 (3) must be taken to include anj 
company, association or body of individuals whethei 
incorporated or not. [p 

(f) Provident Funds Act (1925), S. 4 (I) — 
Subscriber bequeathing his amount of provi¬ 
dent fund by will In favour of nominee — 
Accountant-General must see whether nomina¬ 
tion is valid— If valid, amount must be paid tc 
nominee direct and not to executor named in 
will fPer Division Bench). 

In tho case of a will by a subscriber bequeathing 
the amount of his provident fund to a nominee, ii 
is tho duty of the Accountant-General under S.4(l' 
to ascertain whether there was valid nomination oi 
not and if thero was, to pay the amount of the 
provident fund to tho nominee direct and not to the 
executor named in tho will. [p 

J. N. Surty — for Appellant. 

Surridye — for Respondent 3. 

SHARPE J. — This is an originating summons 
taken out by tho executrix of the will of Ceoiiia Man 
Keiiy, deceased. The executrix took out the origi- 
nating summons as direoted by Dunkloy J. in Civil 
1942 B/9 


Regular Sait No. 89 of 1940. This summons is 
taken out by the executrix in order to have the * 
guidance of the Court as to tho validity of a certain 
bequest in the will and also for directions, if that 
bequest is held to be invalid, as to what should be 
done with certain moneys in the hands of the exe¬ 
cutrix. The will in question was executed on 20th 
March 1939, and the testatrix died on 26th April 
1939. By the will the testatrix bequeathed the fol¬ 
lowing legacy to Bishop Strachan’s Home for Girls: 
“what money is left iu my Provident Fund after 
paying all expenses of my illness, etc., and expenses 
incurred by my executrix on my behalf." There was 
another bequest of Rs. 100 to a half-brother of the 
testatrix. It will be obvious from the dates which 
I have given that the will was not executed at least 
twelve months before the testatrix’s death and, as 
admittedly she had a nephew or niece or nearer 
relativo surviving, S. 118, Succession Act, prevents 
the bequest which I have mentioned to the Bishop / 
Straclmn’s Home from taking effect, for it is, with¬ 
out doubt, a charitable bequest; and therefore oq 
the first matter upon which directions are sought 
I must express the opinion of the Court that the 
bequest in this will to the Bishop Strachan’s Homo 
was invalid. Section 30, Succession Act, then takes 
effect and the testatrix must be deemed to have died 
intestate in respect of the Provident Fund which 
had accumulated to her credit. That fund, amount¬ 
ing to something like Rs. 2400, or nearly that, was 
paid over by the Accountant-General to tho execu¬ 
trix, and after making necessary payments there is 
a sum of something like Rs. 1700, or a little bit 
more, to be paid over by the executrix to somebody 
or another, and she now desires to have the direc¬ 
tions of the Court as to what she is to do with that 
sum. 


Two rival claimants, as they may be called, have » 
appeared boforo me on the originating summons. 
One, who is represented by Mr. Surty, is a half- 
sister of tho testatrix and the other, represented by 
Mr. Surridge, is the Lord Bishop of Rangoon ap¬ 
pearing in his capacity of Chairman of tho Com¬ 
mittee of Management of Bishop Stracban’s Home. 

In 1935 the deceased subscriber, in accordance with 
iho Contributory Provident Fund Rules, Burma, 
which were then in force, nominated “Bishop’s 
Strachan Home, Prome Road, Rangoon" to receivo 
what sho described in the nomination form os tho 
“full share" in her Contributory Provident Fund 
at tho time of her death, in tho ovent of her then 
having no family. In 1939, in February of that 
year, the deceased signed a new form of nomination, 
at apjMirently the request of the Accountant-General, 
in which she nominated “Bishop’s Homo Strachan 
for Girls,’and nominated that institution to receive h 
‘the whole amount’ at her credit in tho fuud at tho 
timo of her death in tho event of her then having 
no family. During the course of 1939, it appears 
that an audit of this fund was held and somebody 
brought to light a point which has been tho causo 
of all tho troublo in tho present cose. It is admitted 
on all hands that at no timo did tho decoasod ovor 
have a family within tho meaning of the Contri¬ 
butory Provident Fund Rules (Burma). Thero have 
boon apparently new rules mado which came into 
force on 1st October 1939 called tho Burma Oontri 
butory Provident Fund Rules. But R. 5 of those 
Rules is in precisely tho samo terms as B. 5 of the 
1982 Rules bo that no point arises as to which 
rules applied to this particular subsoribor at any 
particular time. Sub-rulo (8) of Rule 5 Bays that “l 
subscriber who has no family may similarly nomU 
nnto a person in tho form sot forth in Soh. 2;" and 
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the individual who was concerned with the audit of 
a this fund raised the point in 1939 that the de¬ 
ceased’s nominations of both 1935 and 1939 were 
invalid because she did not thereby nominate an 
individual, and the point was taken that Bishop 
Strachan’s Home for Girls was not “a person or 
persons” within the meaning of R. 5, sub-r. (3). 

A clerk has been called from the Accountant- 
General’s office who has produced the file relating 
to this case, and all parties agree that, so far as 
they are material, the facts appearing in that file 
may be accepted by me. That file opens with a 
statement at the bottom of the first page that “the 
intentions of the subscriber would appear to be very 
clear,** and with that expression of opinion I en¬ 
tirely agree. And then the point is raised in the 
Accountant-General’s office that, although the sub¬ 
scriber’s intentions are very clear, the nominations 
are invalid. So the second nomination was returned 

b for the purpose of having it corrected, and the 
second nomination before me has been corrected by 
the addition of certain typed words, namely, “the 
Lord Bishop of Rangoon.” That was undoubtedly 
done at the suggestion of the Accountant-General’s 
office, for, on page 5 of his file, there appears the 
statement that the person in his office dealing with 
this matter telephoned to Bishops court and ascer¬ 
tained that the Lord Bishop of Rangoon, the Right 
Reverend G. A. West, was the Chairman of the 
Committee of Management for the Bishop Stra¬ 
chan’s Home for Girls, and the nomination of the 
deceased testatrix was amended in typewriting as 
I have indicated. Then, a further point appears to 
have been raised, namely that the Lord Bishop of 
Rangoon was a corporation sole and that he was no 
more “a person or persons” than the Bishop Stra¬ 
chan’s Home; and so, again at the instance of the 

c Accountant-General, there were added to the second 

nomination form the words “The Rt. Revd. G. A. 
West;” and either when the words “The Lord 
Bishop of Rangoon” were added or when the fur¬ 
ther words — “Rt. Revd. G. A. West” were added, 
apparently the words “Bishop’s Home Strachan for 
Girls” were struck out. In the opinion of the learn¬ 
ed Advocate General which he gave on the matter 
he pointed out — and quite rightly pointed out — 
that the change to “The Lord Bishop of Rangoon 
and afterwards the further addition of “The Rt. 
Revd. G. A. West” were neither in the testatrix’s 
handwriting nor signed by her; and that neither 
change was either dated or attested; and he ex¬ 
pressed the opinion that there was no valid nomi¬ 
nation because the only subsisting one was that in 
favour of “Bishop’s Home Strachan for Girls and 
that that was not a nomination of “ a person or 

^ ^Th” 9 first point taken by Mr. Surty is that the 
■ nomination of 1939 is bad on the face of it^Uiese 
words which I have read out have been typed in 
the change has never been signed or attested and 
even “Bishop’s Home Strachan for Girls has been 
s ruck out. I think that Mr. Surty’s objections to 
this amended nomination of 1939 must prevail. 
There is nothing before me to show by whom these 
words were typed in, and as they are certainly not 
• i o„,i ntinted bv the testator I must disregard 
XmIt^seeis to^that we are then thrown back 
uS'the 1935 nomination. It make; no d.flerence 
however whether we are thrown back upon the 
1935 nominution or whether we all °" JJ® 

nomination to stand in its form. Which 

ever we are thrown back on, thenomnat.onistUe 
same subject to an obvious mistake in writing, in 
1939, namely, “Bishop’s Home Strachan for Girls. 


A. I. R. 


Now we come to Mr. Surty’s second point, which 
I think is really the crux of this case: Is a subscriber d 
who has no family allowed to nominate any one but 
an individual to receive the fund which accumulates 
for his benefit? Mr. Surridge has called ray atten¬ 
tion to the terms of the General Clauses Act, which 
says, in its definition section, that “person” shall 
include any company or association or body of in¬ 
dividuals whether incorporated or not.” The Burma 
Contributory Provident Fund Rules are made for the 
purpose of carrying out the objects of the Provident 
Funds Act, 1925. There is no doubt that in con¬ 
struing that Act regard must be had to the General 
Clauses Act, and it seems to me that, when con¬ 
struing the rules made for the purpose of carrying 
out that Act, equally regard must be had to the 
General Clauses Act, so that, where in the rules I 
find the word “person,” that word must be taken 
to “include any company or association or body of 
individuals whether incorporated or not.” If Bishop t 
Strachan’s Home for Girls is an association or body 
of individuals whether incorporated or not.it seems 
to me that the deceased testatrix was at liberty to 
nominate the home to receive her Provident Fund. 
But I must now deal with the further point made 
by Mr. Surty. The definition section of the General 
Clauses Act opens with these words: “Unless there 
is anything repugnant in the subject or context.” It 
is necessary therefore to see whether in either the 
Provident Funds Act or the Contributory Provident 
Fund Rules there is anything repugnant to the 
words “person” including “an association or body 
of individuals whether incorporated or not.” Mr. 
Surty has very properly called my attention to the 
case in 46 Cal. 9621 and has read to me considera¬ 
ble passages from the judgment of Rankin J. (as he 
then was) commencing with the paragraph at the 
bottom of p. 967. What is the object of these Provi- 
dent Funds? As Rankin J. said (at p. 968), the in¬ 
tention of the Legislature is, amongst other things, 
that people shall in case of retirement have some¬ 
thing to live on, or in case of death have something 
to leave. I think, it is clearly the intention of the 
Legislature that, where a subscriber has a family, he 
cannot leave his Provident Fund to any one outside 
the family; hut, if he has not a family, then it 
seems to me that the intention of the Legislature is 
this: first, as Rankin J. pointed out that the sub¬ 
scriber may have something on which to live when 
he retires; and it seems to me further that if he 
dies before he is able to enjoy his retirement and if 
he has no family, then he has something to leave, 
to use Rankin J.’s words, and it matters not to 
whom he leaves it. Mr.Surty says that apersonor 
persons” in R. 5, sub-r. (3), means an individual or ^ 
individuals. Is a man who has no famdy and no 
particular friends and who lias s ^ scnb f d .^ or rn t ^ 
purpose of having a fund for his old age to> com- 

polled to leave it, in the event of his death before 
he can enjoy his retirement, to some stranger J 
whom he d L not wish to leave it ? Mr. Surty s 
argument is that such a^person must find somie m 

jar asss K-r 

SS.W2 ssafirt 

Joynarain Marwari. 
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definition section of the General Clauses Act. Merely 
a because “a person or persons” are the words used 
I do not think you can say that they necessarily 
refer to individuals. Therefore, if Bishop Strachan s 
Home is an association or body of persons, whether 
incorporated or not, I think that it is en-titled to 

this money. , # . 

The Bishop has filed an affidavit for the purpose 
of showing that the home is such an association of 
persons. Mr. Surly objects that that affidavit docs 
not show whether the association is authorized to 
receive gifts, or indeed what its exact constitution 
is. I agree that the affidavit does not set out pre¬ 
cisely the constitution of the Bishop Strachan s 
Home for Girls; that it does not for instance say in 
whom are vested the school furniture used by the 
children there; it does not appear whether it belongs 
to the Rangoon Diocesan Trust Association or to 
the Committee of Management of the Home. But, 
v whatever be the precise legal constitution of the 
Home, it is clear that, as the Bishop says, there is 
a committee of management of this Home which 
keeps a banking account with the National Bank of 
India here in Rangoon; that tho committee has a 
Chairman who at present is the Bishop ofRangoon; 
and that tho banking account is operated upon by 
a treasurer appointed by the committee. It seems 
to mo impossible to say that this affidavit does not 
disclose that Bishop Strachan’s Home is an associa¬ 
tion or body of persons such as is mentioned or 
contemplated in the definition section of the Gene¬ 
ral Clauses Act. 

I think, therefore, that this money must now be 
paid over to defendant 3 as Chairman of the Com¬ 
mittee of Management of Bishop Strachan’s Home 
for Girls, Prome Road, Rangoon. All the parties 
agree—and so does tho Accountant-General—that 
c tho intentions of the deceased subscriber were very 
clear, and I am glad to find that the provisions of 
the law permit mo to give effect to what is un¬ 
doubtedly and admittedly the intention of the testa¬ 
trix who herself was brought up at this home, so 
I am told, and who not unnaturally, having no 
family, desired that her savings should go back to 
the homo which had cared for her and brought 
her up, as 6ho herself was unable to enjoy them 
in her retirement. Mr. Mooro undertakes that after 
distributing the fund now in his hands he will send 
Mr. Surridgo a copy of tho accounts which ho will 
be filing in Civil Regular Suit No. 89 of 1940. 

With regard to the costs, the executrix must un¬ 
doubtedly have her costs and so must Mr. Surty’s 
client; they must both have their costs out of the 
estato. It is most unfortunate that the learned 
advocates have had to come so many times on a 
d comparatively short point, and I regret to say that 
it appears to mo to be due entirely to the fact that 
tho Bishop of Rangoon failed to take the necessary 
8 tops to have himself properly represented before 
me on the earliest possible occasion. He could have 
been represented on 10th December, but he only 
6 ent a written statement, by post, I think. When 
2nd January came he was givon another opportu¬ 
nity ; he was not even then ready to argue the case; 
his learned counsel rushed in at the last moment 
and had to ask for an adjournment. Then, again, 
tho adjournment from last time to to-day has been 
necessitated by the need for tho Bishop to file an 
affidavit showing the constitution of the Bishop 
Str&oh&n's Home for Girls. If the fund whioh is 
ultimately handed ovor to the Bishop Straohan's 
Home for Girls is less than what either the home 
or the Bishop hoped or expected, it will be because 
of the considerable inroads made into it for tho 
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costs of the various parties due to the unnecessary 
adjournments which I have mentioned and I fear 
that the blame for that state of affairs can rest 
with no one but the Bishop. The least that l ean 
allow as an advocate’s fee in regard to the executrix 
is three gold mohurs for 11th November and a 
similar sum again on 8th January and two gold 
mohurs for each of 10th December, 2nd January 
and to-day, making a total of twelve gold mohurs. 

As regards Mr. Surty’s client, I fix advocate’s fee of 
two gold mohurs for each of 10th December, 2nd 
January, 8th January and to-day, making a total 
of eight gold mohurs. What am I to do with the 
Bishop's advocate's fee? That will have to be, I 
suppose, adjusted really between himself and his 
advocate, but all I will say so far as the estate is 
concerned is that an advocate’s fee of three mohurs ^ 
will be allowed out of the estate. I think that will 
be sufficient for one attendance here and he might . 
have argued the point on the one occasion. The * 
advocate’s fee for the executrix’s costs will, of 
course, be additional to such items as court-fees 
and the like. 

[In appeal against this order, their Lordships 
Roberts C. J. and Dunkley J. delivered the follow¬ 
ing judgment.] 

JUDGM ENT.—This appeal arises out of an origi¬ 
nating summons in which a short point was raised 
concerning the construction of tho will of one Miss 
Cecilia Mary Kelly, who died at Rangoon on 26th 
April 1939. By her will she bequeathed to Bishop 
Strachan’s Home for Girls “what money is left in 
my Provident Fund after paying all expenses of 
my illness, etc., and expenses incurred by my exe¬ 
cutrix on my behalf.” The learned Judge held that 
this bequest was void by reason of the provisions of 
S. 118, Succession Act, but then the further ques- 
tion aroso as to whom tho amount standing to Miss " 
Kelly’s credit in her Provident Fund ought to bo 
paid by the executrix, who had obtained payment 
thereof from the Accountant-General, Burma. Tho 
person who took out the originating summons was 
the executrix, Mrs. E. M. Hannay. Tho present 
appellant was defendant 1 and is a half-sister of 
the deceased; respondent 2, who was defendant 2 
in the summons, is a half-brothor of tho deceased ; 
and respondent 3, who was defendant 3 in tho 
summons, is tho Rt. Rev. the Bishop of Rangoon, 
who is the Chairman of tho Committee of Manage¬ 
ment of Bishop Strachan’s Homo for Girls. Miss 
Kelly was a subscriber to the Government of Burma 
Contributory Provident Fund which is a Govern¬ 
ment Provident Fund within the meaning of cl. (d) 
of S. 2, Provident Funds Act, 1925. This Provident 
Fond is at presont governed by rules issued on 15th 
August 1932, so far as the present case is concerned, h 
thcro is no difference between thoso two sots of rules. 

Miss Kelly had no family, within the meaning 
of that expression as defined in ol. (iii) of R. 2 (1). 
Under R. 5 (3) a subscriber who has no family may 
“nominate a person or persons in tho form set 
forth in Sob. 2” of tho rules, conferring upon tho 
nominee the right to receivo tho amount that may 
stand to tho subscriber's oredit in tho fund in the 
event of his death. Miss Kelly mado such a nomi¬ 
nation on 27th July 1935. She nominated “Bishop 
Straohan’s Home, Promo Road, Rangoon” as her 
nomineo to receivo tho full amount of her Provident 
Fund In tho ovent of her death. On 14th February 
1939, Miss Kelly mado a second nomination. Tho 
reason why this second nomination was made is 
not apparent, but it seems to have been done at 
the instance of the Accountant-General, Burma. 
The second nomination was exaotly tho samo as 
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the first ; it was in favour of “Bishop’s Home 
Strachan for Girls.” this being merely an inversion 
of the proper name of the Home, and Bishop 
Strachan’s Home was again nominated to receive 
the whole amount of Miss Kelly’s Provident Fund. 
That nomination was in order; but, shortly before 
Miss Kelly’s death,it occurred to some officer of the 
Accountant-General's office that a nomination in 
favour of Bishop Strachan’s Home could not be 
made, and consequently this entry in Col. 1 of the 
form was crossed out by a single ink line and 
underneath it were typed the words “The Lord 
Bishop of Rangoon, the Rt. Rev. G. A. West,” and 
under this typed entry appears Miss Kelly’s signa¬ 
ture. From the appearance of this signature it is 
clear that Miss Kelly must have been very ill at the 
time when she made it. There are no witnesses to 
this second signature. 

Now, it is maintained on behalf of the present 
b appellant that this last nomination is invalid and, 
no doubt, that contention is correct. Rule 5 (3) says 
that a subscriber who has no family may nominate 
a person or persons in the form set forth in Sch. 2. 
The form, therefore, is part of the statutory rules, 
and the form provides that the signature of the 
subscriber must be witnessed by two witnesses. As 
wo have said, there were no witnesses to Miss 
Kelly’s signature under the typed entry on the form 
of nomination, and consequently this must be held 
to be an invalid nomination. The learned Judge 
has held that the previous nomination appearing 
on the same form is also invalid ; but‘ we do not 
think that that is the case. Rule 5 (C) provides that 
a nomination may be cancelled by a subscriber pro¬ 
vided that it is replaced at the same time by any . 
other nomination which is permitted to be made 
under the rule. Hence, a nomination can be can- 
C celled only by another nomination, i. e., another 
valid nomination, and when the subsequent nomi¬ 
nation in favour of the Rt. Rev. G. A. West has 
been found to be invalid the result is that the 
previous nomination of 14th February 19.19, still 
remains uncancelled and is a perfectly good nomi¬ 
nation. But, as the learned Judge has remarked, 
even if this nomination is also invalid the only 
result is that the nomination of 24tli July 193u 
remains valid, and in any case the nominee to 
receive the whole of the Provident I*und is the 
Bishop Strachan’s Home for Girls. 

The main contention on behalf of the appellant 
is that a nomination cannot be made in favour of 
an association. In our opinion there is nosubstance 
whatever in this contention. The rule says that the 
subscriber may nominate a person or persons, and 
in order to discover what is the meaning of ft per- 
d son” it is necessary to refer to the Burma Genera 
Clauses Act; and in cl. (44) of S. 2. Burma General 
Clauses Act, it is enacted that person shall in¬ 
clude any company or Ms°c«»t«on£ 
duals, whether incorporated or not. unless tnere is 
anything repugnant in the subject or context. There 
is nothing repugnant to this meaning of person 
n £Contributory Provident Fund Rules 

KotoS.. rather then to 

'iLsrss- 


Comnnttee of Management, respondent 3, the Rt. 
Rev. Bishop of Rangoon, is the proper person to e 
receive the money on behalf of Bishop Strachan’s 
Home. This appeal therefore fails and must be 
dismissed. 

It is, however, desirable to point out for the 
guidance of the Accountant-General, Burma that 
this money ought not to have been paid to the 
executrix of Miss Kelly’s will. It was the duty of 
the Accountant-General to ascertain whether there 
w*as a valid nomination or not and to pay Miss 
Kelly’s Provident Fund to that nominee, if there 
was one. This is clear from the provisions of 
S. 4 (1), Provident Funds Act, which says that 
when the sum standing to the credit of any sub¬ 
scriber has become payable the officer whose duty 
it is to make the payment shall, if the subscriber 
is dead and if the whole sum does not exceed 
Rs. 5000. pay the same to any person nominated to 
receive it under the rules of the fund. The payment t 
in this case, therefore, ought to have been made 
direct to the responsible officer of Bishop Strachan’s 
Home for Girls. There was no substance in this 
appeal and the appellant must, therefore, personally 
pay respondent 3's costs thereof, respondents 1 and 
2 not having appeared; advocate's fee ten gold 
'inohurs. 


G.N./R.K. 


Appeal dismissed. 
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M. R. M. M. Meyappa Chettyar — 

Appellant 

v. 

Ma Nyun and others — Respondents. 9 

Second Appeals Nos. 173, 175 and 183 of 1940, 
Decided on 9th April 1941, from judgment of 
Dist. Court, Meiktila, in C. A. S. Nos. 25, 24 and 
21 of 1939. 

Buddhist Law (Burmese) — Adoption — 
Keittima—Father giving away child in adoption 
—Description of that child by natural father as 
his son in gilt deed in favour of that child or gift 
of immovable property by him to that child 
cannot by itself negative keittima adoption. 

The fact that after giving his child in keittima 
adoption the natural father described the child as 
his son in a deed of gift executed in favour of that 
child does not by itself prove that the child did not 
sever his natural family tie. Nor can the making 
of a gift of certain immovable property by the 
natural father to his child whom he has given in h 
adoption to another by itself overthrow the conclu¬ 
sion as to keittima adoption of that child to be 
arrived at from positive evidence : ( 1G) ^ A. I K. 
1916 L. B. 85, Approved. l p 09 /J 

Hay and U E Mating (J) — for Appellant. 

Hla Min — for Respondents. 

1 UDGMENT—These three appeals arise out of 
a suit filed by the appellant Chettyar for a deeju^ 
tion that he is the owner of half of the suit . 
and for recovery of Rs. 525 as mesne profits!lor 
three years prior to the date of the insK u 10 ^ 
the suit at the rate of Rs. 175 per y • faed half 
tion of a money decree, the Chett ^ r £ juJ gmcnt- 
of the suit lands as the property of the Jung ^ 
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Hla Gyaw had nothing to <lo whatever with them. 
Respondents 2 and 3 objected on the ground that 
they were the mortgagees in possession us they had 
taken the mortgage of the said lands from Ala 
Nyun. Their objection was rejected. The attached 
portion of the suit lands was subsequently sold aud 
the Chettyar himself purchased it, but up to the 
date of the filing of the suit he was kept out of pos¬ 
session. That was for nearly five years. In conse¬ 
quent e thereof, the Chettyar brought this suit. His 
ease was that Maung Hla Gyaw was the owner of 
the said lands as he had inherited them from Daw 
Khin as her keittiina adopted son on her death. 
This allegation was denied by Ma Nyun and others. 
Their case was that Ma Nyun was theonly keittima 
adopted daughter of Daw Khin and that therefore 
she was entitled to the properties left by Daw Khin. 
There were also other allegations made and defences 
raised, hut, for the disposal of these appeals, it ifl 
b unnecessary to go into that. 

From the facts stated above, the main issue that 
fell for determination was whether both Hla Gyaw 
and Ma Nyun were the keittima adopted children, 
or only one of them, of Daw Khin and her husband 
Po Min. The trial Court found that the adoptions 
of neither Hla Gyaw nor that of Ma Nyun was 
proved; but, on appeal, the District Judge held that 
the adoption of Ma Nyun was proved, but that of 
Hla Gyaw was not proved. The fiudingof the learned 
District Judge, in so far as it relates to the adoption 
of Ma Nyun, has not been questioned. Therefore, 
all I have to do now is to see whether the finding of 
the learned District Judge relating to the adoption 
of Hla Gyaw is correct. What is curious about the 
finding of the learned Judges of both the lower 
Courts concerning Hla Gyaw is that both of them 
admit that there is overwhelming evidence, both 
C oral and documentary, to prove that Hla Gyaw was 
the keittima adopted son of Daw Khin; but they 
say that the deed of gift, Ex. 3, executed by Hla 
Gyaw’s natural father, Maung Saing, in which 
Maung Saing described Hla Gyaw as his son, is in 
his (Hla Gyaw’s) way inasmuch ns it shows that 
Hla Gyaw never severed his natural family tie and 
that therefore he could not become the adopted son 
of Daw Khin. 

That there is a clear and reliable evidence, both 
oral and documentary, as pointed out by tho lower 
Courts, to provo the adoption of Hla Gyaw by Daw 
Khin and her husband Po Min, does not admit of 
any doubt. Oral evidence shows that Hla Gyaw was 
the son of Ma Pyu, younger sister of Daw Khin. Ma 
Pyu died when Hla Gyaw was only a baby. Daw 
Khin and her husband asked Hla Gyaw’s father, 
Maung Saing, to give them Hla Gyaw in adoption. 
d Maung Saing did it, and Daw Khin brought Hla 
Gyaw up by even feeding him on her breast. When 
he wa9 old enough to go to school, he was entered 
there by Daw Khin. She called him “son” and, he 
called her "mother.” People living in the same 
quarter as they looked upon them as mother and 
son.DawKbin also admitted to some of her friends 
that Hla Gyaw was her son. This is spoken to oven 
by a defence witness named U Tun Mya, a higher 
grado pleader. The evidence thus adduced is in 
itself formidable enough. To make it more formi¬ 
dable, documentary evidence in the shape of mort¬ 
gage deeds (Exs. E, F, G, H, J and K) is produ<*d. 
In all these documents Hla Gyaw was described as 
the son of Daw Khin. Now, can all this evidence be 
brushed Aside and ignored because of the deed of 
gift, Ex. 3 ? This deed was written by Hla Gyaw 
and executed by his natural father, Po Saing. It 
says inter alia : 


“Maung Po Saing— father-hereby gives outright 
the paddy lands mentioned above to his children, 
Maung Hla Gyaw, Maung Myin, Ma Hla and Maung 
Tin with consent in accordance with parental duty 
towards them, they being his children.” 

Now, it is argued that this document shows that 
Hla Gyaw never severed his naturul family tie. It 
is very unfortunate that Maung Saing was not exa¬ 
mined thoroughly as to why he gave part of his 
landed properties to Hla Gyaw along with his other 
children, though he said that he had already given 
Hla Gyaw away in adoption to Daw Khin. If he had 
been examined, he might have been able to give 
some sort of explanation. There is also no other 
evidence that will throw light on the circum¬ 
stances under which this document was executed 
by Po Saing. We must, therefore, take the docu¬ 
ment as it stands. As it stands, it doe3 not, in my 
opinion, in any way, outweigh the overwhelming 
evidence adduced by the appellant relating to the * 
adoption of Hla Gyaw by Daw Khin. The fact that 
Po Saing describes himself as father and Hla Gyaw 
as his son in the document, Ex. 3 does not, by it¬ 
self, prove that Hla Gyaw did not sever his natural 
family tie. Po Saing is, after all, Hla Gyaw’s 
natural father. Therefore, Po Saing may be des¬ 
cribed as his father. The making of a gift of certain 
immovable properties does not also, in my opinion, 
by itself, signify much. Because of his natural love 
and affection, Po Saing thought that he'should not 
also leave Hla Gyaw out, or else it might be due to 
such ideas as arc described by Maung Kin J. in 
Maung Scik v. Ma Thct Pm, 1 wherein the learned 
Judge said ; 

“Regarding the contention that tho fact of the 
plaintiff’s having obtained inheritance in her natural 
parent’s estate negatives the idea of there being an 
adoption, it is not, in my opinion, tenable at all. y 
There must be many cases in which a child adop¬ 
ted into another family is allowed to inherit from 
its natural parents, owing to ignorance of the law 
on the part of the cosharers. In any case, this fact 
alone cannot overthrow the conclusion to be arriv¬ 
ed at from positive evidence.” 

I respectfully agree with this view. Such being 
the case, I must hold that Hla Gyaw was the koit- 
tima adopted son of Daw Khin. As the adoption of 
Ma Nyun by Daw Khin has not been challenged, ho 
will share the properties left by Daw Khin equally 
with Ma Nyun. As the Chettiar is tho purchaser of 
Hla Gyaw’s share in the said lauds, he is entitled 
to get possession thereof, and as he has also been 
kept out of possession thereof for three years he 
will bo entitled to got mesne profits as claimed. For 
all these reasons, I allow the appeals of the Chettyar 
and modify the decree of the lower Court in the 
sense indicated above by giving the Chettyar pos¬ 
session of the lands as prayed for in the plaint. Tho 
appeal of Maung Pan Tin and Maung Yacoob is 
dismissed. The costs of the Chettyar will bo paid 
by respondents 1, 2 and 3 in ono appeal alone. 
There will be no costs in the other two appeals. The 
other respondents 4 to 8, who were formal respon¬ 
dents, will also not pay the costs of the appellant 
Chettyar. 

G.N./R.K. Order accordingly . 

1. (’16) 3 A. I. R. 1916 L. B. 85 ; 33 I. 0. 927. 
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M u n ici pal Corpora tion 
Rangoon — Applicant 

Y. 

Saxo Willie — Respondent. 

Civil Revn. No. 10 of 1941, Decided on 1st April 
1941, against decree of Small Cause Court, Rangoon, 
D/- 26th November 1940. 

(a) Presidency Small Cause Courts Act (1882), 
S. 19 (s)—Municipal Corporation inviting ten¬ 
ders — Plaintiff as required depositing certain 
money with his tender as earnest money—Cor¬ 
poration forfeiting deposit in exercise of powers 
under Rangoon City Municipal Act — Suit by 
b plaintiff for return of deposit held did not come 
within S. 42, Specific Relief Act, and was cog¬ 
nizable by Rangoon Small Cause Court. 

Under S. 19 (s) what is excepted from the cogni¬ 
zance of the Small Cause Court of Rangoon is the 
class of suits that fall within the purview of S. 42, 
Specific Relief Act. To bring the case strictly within 
the ambit of S. 42, Specific Relief Act, the defen¬ 
dant must deny the plaintiff’s right of any legal 
character or the plaintiff’s title to any property. If 
there is no such denial on the part of the defendant 
the suit does not fall within the ambit of that 
section. [P 71^,/i] 

The Rangoon Municipal Corporation invited cer¬ 
tain tenders for the supply of sleepers, which 
tenders were to be accompanied by a deposit of 
certain amount as earnest money. The Corporation 
r forfeited the plaintiff’s deposit in exercise of the 
powers under the rules framed by the Corporation 
under the Rangoon City Municipal Act, on the 
ground that the plaintiff had withdrawn his tender. 
The plaintiff instituted his suit for the return of 
the deposit in Rangoon Small Cause Court. It was 
contended by the defendant Corporation that the 
suit was not cognizable by the Small Cause Court, 
Rangoon, as it was a declaratory one inasmuch as 
the plaintiff could not recover the deposit without 
getting the provisions of the Rangoon City Munici¬ 
pal Act under which the deposit was forfeited, de¬ 
clared ultra vires : . . f _ 

Held that the suit did not fall within S. 42, 
Specific Relief Act, as the defendant d^ not deny 
the plaintiff's right of any legal character or his 
title to an? property. Since tbe corporation admit¬ 
ted that the money was the plaintiff’s money but 
d said that they forfeited that money in exercise of 
tho nnwrr conferred on them by the Rangoon City 


the power conferred on them by ^ j 

Municipal Act, it was not necessary for the plaintiff 
to «k for a declaration that the Corporation had no 
i ‘ lr All that the plaintiff need have done 
w^toask forlhe return oMiis money; it was then 
7or the Corporation to justify their retention of he 

Rangoon Small Cause Court. [P ?2a.bJ 

(b) Interpretation of statutes- Doctrine of 
ejusdem generis - Meaning-Applicabllty. 

The words "ejusdem generis" mean °Mhesame 

a? s 

is a genus or class or category : (1903) 2 K.B. da*. 
Bel. on. # 


A. I. R. 

S ( 9 « R Aof°° n ,.? i, y Municipal Act (6 of 1922), 

S 235 (52) — Words in S. 235 (52) cannot be * 
read ejusdem generis with what has preceded 
them in S. 235—S. 235 (52) covers all purposes 
ot Act for which no provision has been made 
by Legislature. 

The words '‘generally for carrying out the pur¬ 
poses of this Act” in S. 235 (52) should not be read 
as being ejusdem generis with what has preceded 
them in S. 235. The subjects dealt with in S. 235 
are so many and diversified that they cannot be 
said to belong to the same genus or class or cate, 
gory. The words in S. 235 (52) are so wide and 
general in their scope that they are intended to 
cover all the purposes of the Act for which no pro¬ 
vision has been made by the Legislature : (’30) 17 
A.I.R. 1930 Mad. 643, Bel. on. (P 12g] 

(d) Interpretation of statutes — Legislature 
delegating part of its power to public body to / 
frame rules or bye-laws in respect of certain 
matters—Rule or bye-law passed by public body 
must be treated as though passed by Legisla¬ 
ture itself provided it is fair and reasonable and 
public body has not exceeded its powers. 

When a Legislature delegates part of its legisla¬ 
tive power to a representative public body or any 
other competent authority to frame rules or bye¬ 
laws in respect of certain matters or subjects, it 
authorizes that body to legislate on its behalf in 
respect of those matters or subjects. The rule or 
bye-law framed or passed under such circumstances 
must be treated as if it were enacted by the Legis¬ 
lature itself, provided, of course, it is fair and rea¬ 
sonable and the legislating body has not exceeded 
its rule-making power : (1393) 2 Q. B. 91, Bel. on. 

[P 73d] 

(e) Rangoon City Municipal Act (6 of 1922), 
Sch. 1, Chap. 6 , Rr. 4 (A) and 4 (B)-Rr. 4 (A) 
and 4 (B) are not ultra vires — They can abro¬ 
gate earlier Act or part of it. 

Section 235 of the Act indicates that the idea un¬ 
derlying the delegation of part of their legislative 
power to the Corporation by the Legislature is to 
enable the Corporation to discharge the functions 
entrusted to it efficiently. Rules 4 (A) and 4 (B) of 
Chap. 6 , Sch. 1 deal with contracts specified in 
S. 235, cl. (x) and Chap. 6 , Schedule 1 of the Act 
and, therefore come clearly within the rule-making 
power of the Corporation, and are fair and reason¬ 
able. They must therefore be deemed to be part of 
the Rangoon City Municipal Act and in consequence 
they can abrogate an earlier Act or part of it as the 
case may be. Since there is nothing unfair or un¬ 
reasonable about Rr. 4 (A) and 4 (B) of Chap. 6 , j, 
Sch. 1 which have been framed in order to protect 
the interest of the Corporation and to enable it to 
discharge the functions entrusted to it by the Legis¬ 
lature, they cannot be declared ultra vires merely 
because they are to a certain extent repugnant to 
Ss. 5, 25 and 74 of tlie Contract Act. Consequently, 
the Corporation have power under Rr. 4 (A) ana « 
(13), Chap. 6 . Sch. 1 of the Act to forfeit the or- 
nest money deposited by a tenderer if he' 
hi, tend,. Mo,, .it, «->-»“ SyCK! 

Avir™*; (1896) 1 0-»• pmS 

...... 

[P 72 3 ] delegated its powers cannot repeal or 


1942 


Municipal Corporation v 


. Saw Willie (Ba U J .) Rangoon 71 


Court vires. 


express provisions of that Act. they may repeal any 
prior Act falling within the scope of the rulemak¬ 
ing authority. [P •***[ 

In the case of inconsistency between prior Ac.s 
and rules which have legislative authority, the 

rules prevail : (1878) 3 A. C. 944. Bel. on. U 746] 

(g) Civil P- C. (1908), S. 115 Respondent in 
revision can support lower Court's decision on 
grounds other than those on which that Court 
proceeded. 

It is open to a respondent in revision to support 
the lower Court’s decision on grounds other than 
those on which the lower Court proceeded . } 27)14 
A. I. R. 1927 Mad. 801, ReU on. IP 74 9J 

(h) Civil P. C. (1908), S. 115 -Inference from 
proved facts is question of law — High Court 
can go into that question in revision. 

What inference must be drawn from established 
or proved facts is a question of law and as such the 
High Court is not debarred from going into .that 
question in revision. Consequently, the High Court 
in revision can go into the question whether a par. 
ticular statement by a person amounted to a with¬ 
drawal of the tender made by him or not. IF 

(i) Rangoon City Municipal Act (6 of 1922), 
Sch. 1, Chap. 6 , Rr. 4 (A) and 4 (B) — State¬ 
ment by tenderer held did not amount to with¬ 
drawal of tender. 

In the course of inquiry by the Chief Resident 
Engineer of the Corporation one of the tenderers 
stated: “I will try and deliver the sleepers within 
the stipulated time but I am not sure whether I 
shall succeed.” The Engineer took this statement 
to be a withdrawal of the tender and forfeited the 
deposit made by the tenderer os earnest money : 

5 Held that the statement did not amount to a 
withdrawal of the tender and therefore the earnest 
money could not be forfeited under Rr. 4 (A) and 
4 IB)! tP 74 9 ,h) 

3/. M. Rafi — for Applicant. 

Dr. Rauf — for Respondent. 

ORDER.—This case arises out of a suit filed by 
the respondent against the Rangoon Municipal 
Corporation (hereinafter called the ‘Corporation*) 
for recovery of Rs. 1000 under the following cir¬ 
cumstances. In connexion with the Gyobyu Water 
works, the Corporation called for tenders for the 
supply of 16000 sleepers in three lots of 5000 each 
to be delivered in November/December 1939 and 
January 1940. Certain instructions in printed forms 
wero issued to intending tenderers, one of which is 
in the following terms : 

d •* Each tender must be'accompanied by a receip¬ 
ted municipal chalan for a sum equal to 2 j percent, 
of the value of the tender as earnest money, must 
be sent in a sealed cover addressed to the Secretary, 
Corporation of Rangoon, and must be superscribed 
‘Tender for Sleepers* otherwise the tender is liable 
to rejection. No tender shall be considered unless it 
is accompanied by the earnest money os aforesaid, 
and such amount shall be liable to be forfeited in 
the event of the tender being withdrawn.** 

On 16th October 1939 the respondent sent in his 
tender accompanied by a deposit of Rupees 1000 as 
earnest money. As the tender of the respondent 
happened to bo the' lowest, Mr. Steer, the Ohiel 
Resident Engineer of the Corporation, sent for him 
on 24th October 1939 to inquire whether the respon¬ 
dent would be in a position to deliver the sleepers in 
aooordance with the terms of his tender. The res¬ 
pondent said that he could not guarantee the deli¬ 


very of the sleepers before the end of 
was treated by the Corporation as a withdrawal of H, 
his tender by the respondent and th ^° r ^ atl ^ 
accordingly gave the contract to somebody else and 
forfeited half the money deposited by the 
dent but directed repayment of the other half to 
him. The respondent refused to accept it and insti¬ 
tuted the present suit. In his plaint the respondent 
said that he had never withdrawn his tender and 
that therefore the Corporation had no Tight to 
forfeit any part of his money. He further said that 
any rule of the Corporation permitting forfeiture 
was ultra vires. The Corporation joined issue with 
the respondent on all these points by pleading that 
there was a withdrawal of the tender by the respon¬ 
dent and the rule permitting forfeiture was mtra 
vires. The learned Chief Judge of the Court of 
Small Causes before whom the case was heard held 
that there was a withdrawal of the tender by the 
respondent but that the rule permitting forfeiture / 
was ultra vires. He accordingly gave a decree for 
the return of Rs. 1000 with costs thereon. 

The same questions have now been raised before 
this Court for further consideration and in addition 
learned counsel for the Corporation has raised ano¬ 
ther question. The question is whether the Court 
of Small Causes bad jurisdiction to try a suit of the 
present nature. The argument advanced by the 
learned counsel for the corporation to show that tho 
Small Cause Court had no jurisdiction to try a suit 
of the present nature is in this form : in exercise of 
the power conferred by Rr. 4 (A) and 4 (B), Sch. 1, 
Ch. 6 , the Rangoon Municipal Corporation forfeited • 
half the earnest money deposited by the respondent. 

If, therefore, the respondent wants his money back 
he must first get rid of those two rules: so long as 
the rules stand the respondent will never be able to 
get his money back. In order to get rid of the said 
rules, the respondent must ask for a declaration that 
the rules in question are ultra vires and when he 
gets this declaration he can then get his money 
back; but in order to enable him to file this suit in 
the Court of Small Causes the respondent did not 
ask for that declaratory decree. Although the res¬ 
pondent ha9 not asked for that relief, yet, if his 
plaint is read as a whole, it will be obvious that the 
suit of the respondent is really a suit for a declara¬ 
tion that Rr. 4 (A) and 4 (B) are ultra vires, coupled 
with the consequential relief which is for tho return 
of his earnest money. To determine the nature of 
the suit what is to be looked to is not the language 
in which the claim is cast but the actual substance 
thereof. I must say that this is indeed a very 
plausible and olever argument but I am not convinced 
of its soundness. What is excepted from tho cogni- 
zance of the Small Cause Court of Rangoon is a suit 
in whioh a declaratory deoree is asked : in other 
words, what is excepted from the cognizance of the 
Small Cause Court of Rangoon is the class of suits 
that fall within the purview of S. 42, Speoifio Relief 
Act, which provides, inter alia, as follows : 

“Any person entitled to any legal character, or to 
any right as to any property may institute a suit 
against any person denying, or interested to deny, 
his title to such oharacter or right, and the Court 
may in its discretion make therein a declaration 
that he is so entitled, and the plaintiff need not in 
suoh suit ask for any further relief.** 

To bring the case strictly within the ambit of this 
section the defendant must deny the plaintiff's 
right of any legal oharaoter or the plaintiff's title 
to any property. If there is no such denial on the 
part of the defendant the suit then does not fail 
within the ambit of that section, In the present 
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case there was no such denial. The Corporation 
a admitted that the money was respondent’s money 
but they said that they forfeited that money in 
exercise of the power conferred on them by' the 
Rangoon Municipal Act. In such circumstances it 
was not necessary for the respondent to ask for a 
declaration that the Corporation had nosuch power. 
All that the respondent need do was to ask for the 
return of his money : it was then for the Corpo¬ 
ration to justify their retention of the respondent's 
money, and only in connexion therewith the validity 
or otherwise of the rules in question would come in 
for discussion. In his book on the 'Law of Constitu¬ 
tion’ Edn. 8 p. 91, Professor Dicey in dealing with 
the case of a bye-law framed by a railway company 
under its rule-making power says : 

“The Courts have the right to pronounce, and 
indeed are bound to pronounce, on the validity of 
the Company’s bye laws; that is, upon the validity: 
b or to use political terms, on the constitutionality of 
the laws made by the Company as a law-making 
body. Note particularly that it is not the function 
of any Court or Judge to declare void or directly 
annul a bye-law made by a railway company. The 
function of the Court is simply upon any particular 
case coming before it which depends upon a bye¬ 
law made by a railway company to decide for the 
purposes of that particular case whether the bye-law 
is or is not valid, and to give judgment in the parti¬ 
cular case according to the Court’s view of the 
validity of the bye-law." 

Such a suit as the one now in question can there¬ 
fore in my opinion be tried by the Rangoon Small 
Cause Court. To decide the question whether the 
Corporation bad power to forfeit the respondent's 
money reference must be made to ltr. 4(A)and 4(D), 
Chap. 6, Sch.l, Rangoon Municipal Act, which run 
c as follows : 

"4 (A) The Commissioner may in inviting tenders, 
impose as a condition that no tender shall be sub¬ 
mitted or will be considered unless it is accompanied 
by such deposit as the Commissioner may prescribe, 
and that such deposit shall be liable to be forfeited 
in the event of the tender being withdrawn. 

4 (B) Notwithstanding anything contained in any 
enactment for the time being in force, if a tender 
made under the preceding rule be withdrawn, the 
deposit which accompanied it shall be liable to l>e 
forfeited by the authority having power of selecting 
the tender to be accepted." 

As they stand, the Corporation have power to 
forfeit the earnest money deposited by a tenderer if 
he withdraws his tender before its acceptance or 
rejection bv the Corporation. The learned Chief 
Judgeof the Court of Small Causes,however, thinks 
d that these rules are ultra vires inasmuch as the 
Corporation had exceeded their ruie-makmp povrer 
in enacting them. He says thnt under the r rul, 
making power the Corporation could frame rules only 
to provide for any of the matters deal't w.tb. in the 
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his tender l^Tore Us acceptance or ration by the 
Corporation is not one of the f « s f j J 
either in the Schedules or in S. 235 the tearneu 
Chief Judge says that the Corporation had no power 
to frame the rules in qu f tion. No-, he Corpora^ 

tion derive their rule-making power from Ss 223 

and 230, Rangoon Municipal Act. They nre in the 

IOl 'm Th"' Schedules attached to this Act as 
from time to time amended in accordant* with the 
jprovisions of this Act shall be deemed to be part of 


this Act and all references in this Act to the said 

Srh^d U ^ Sha ** C ^ nS ‘ rued as referring to such a 
Schedules as so amended. 

230. The Corporation may add to Schs. 1 2 3 
and 4 rules not inconsistent with the provisions of 
this Act (which expression shall in this section be 
deemed not to include the said Schedules) to pro¬ 
vide for any of the matters dealt with in such 
Schedules, or for any of the purposes specified in 
b. 23o, and may, subject to the same limitation 
amend, alter, or annul any rule in the said Sche¬ 
dules; Provided that, if any rule regulating the 
punishment of an offence is altered or amended,the 
punishment to be awarded under such altered or 
amended rule shall not exceed the maximum pres¬ 
cribed in S. 234." 

The Corporation can thus add rules to the Sche¬ 
dules so long as they are not inconsistent with any 
provision of the Rangoon Municipal Act in order to 
provide for any of the matters dealt with in the f 
Schedules or for any of the purposes specified in 
S. 235 in cases where the Legislature has not done 
so either through oversight or inadvertance, or 
amend, alter or annul the rules already framed by 
the Legislature in cases where such rules are found 
unsuitable, unworkable or defective. The idea under¬ 
lying the delegation of part of their legislative 
power to the Corporation is, in my opinion, to enable 
the latter body to discharge the functions entrusted 
to it efficiently. This will be quite apparent from 
the wording of S. 235 which provides, inter alia, as 
follows : 

"In particular and without prejudice to the gene¬ 
rality of the powers conferred by Ss. 230, 231 and 
233, sub-ss. (2) and (3), rules made thereunder may 
provide for or regulate all or any of the following 
purposes and matters, namely,: 

• • • • * 

(52) generally for carrying out the purposes of this 
Act." 

The words “generally for carrying out the pur¬ 
poses of this Act" should not, in my opinion, as 
thought by the learned Chief Juilge, be read as being 
ejusdem generis with what has preceded them in 
the said section. Thewords“ejusdem generis" mean 
"of the same kind or nature." In (1908)2 K.B.385 1 
at p. 402 Farwell L. J. says : “Now, there is no 
room for the application of the ejusdem generis 
doctrine unless there isageuusor class or category." 

The subjects dealt with in S. 235 are so many 
and diversified that they cannot be said to belong 
to the same genus or class or category. The words 
in question are so wide and general in their scope 
that they are in my opinion intended to cover all 
the purposes of the Act for which no provision has h 
been made by the Legislature. This is a residuary 
clause. In similar circumstances the same view 
was held by the Madras High Court in A.I.R. 1930 

Mad 648.2 . _ 

One of the purposes set out in the Rangoon 
Municipal Act is that the Corporation shall supply 
water to the whole town of Rangoon; to do that tue 
Corporation is authorized under S. 115, Rangoon 
Municipal Act, to construct and maintam water- 

works either within or without tbe a “ d _i, 
anv other necessary acts. It is impossible to ex^t 
the Corporation to construct water-works with the 

1. (1903) 2 K.R. 385 : 77 L.J.K.B. 778 : 24 J^.R. 

454 : 13 Com. Cos. 244, Tillmanns & Co. v. S. S. 

2 K S!° r i7 ATR.1930 Mad. 648 : 126 I.C 634 : 
2 53 Sd 722 : 59 M.L.J, 650 VJL Raghavalu 

Naidu & Sons v. Corporation of Madras. 
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help of its employees only. It can do so onb through 
a contractors. If contractors refuse to submit tenders 
for the construction of water-works, or having su 
,nittod them they by some reason of tlieir own 
withdraw them before the Corporation has tune to 
acceptor reject them, the work of the Corporation 
will be held up and the Corporation will signally 
fail in the discharge of one of the most important 
duties entrusted to it by the Legislature. Rules 4(A) 
and 4(B) arc therefore, in my opinion, designed to 
prevent such a mishap and at the same time to 
facilitate the carrying out of the provisions of the 
Rangoon Municipal Act. Further, as provided by 
S. *230 they deal with one of the matters, namely, 
contracts specified in S. ‘235, cl. (x), Chap. 6, Sell. 1. 
They, therefore, in my opinion, come clearly within 
the rule-making power of the Corporation. But the 
learned Chief Judge goes on to say that even it 
* these rules do conic within the rule-making power 
b they arc still in his opinion ultra vires inasmuch 
as they are repugnant to some of the provisions of 
. the Contract Act. The provisions referred to aro 
Ss. 5, 25 and 74, Contract Act. Section 5 provides 
that the proposer may revoke his proposal or offer 
before it is accepted by the promisee. Section 25 
says that an agreement made without consideration 
is void except in certain cases. Section 74 provides 
for payment of a sum not exceeding the amount 
mentioned in the contract by the party who breaks 
the contract. 

Now, a tender submitted by a contractor is only 
|a proposal or offer. It is not a completed agreement. 
&he rules in question, however, have the effect of 
making a tender irrevocable before its acceptance in 
Ispite of S. 5 and an agreement not to withdraw 
before acceptance is enforceable os a contract though 
thero is no consideration for it and making the 
C proposer liable to pay a certain sum as a penalty in 
spite of Ss. 25 and 74. To that extent I agree that 
‘ the rules in question are repugnant to the law of 
contract. Because of that, the question is whether 
these rules should be held os ultra vires. It may 
not be out of place to quote the observations of the 
learned Chief Judge. They are as follows : 

“The Corporation owes its existence to the Statute, 
and its rights and powers are strictly limited to 
the terms of tho Statute. It lias no legislative 
powors. The Full Bench of the Rangoon High Court 
has affirmed the principle of cautious interpreta¬ 
tion of rule-making powors in 1937 R.L.R. 268. 3 
Applying such interpretation to the matter in 
issuo in this cose, the cardinal feature is the com¬ 
plete absence in the Act of any power, express or 
implied, to override or abrogate the substantive law 
, of tho country. Indeed there is not even power to 
alter the provisions of tho Act itself: the schedules 
alone can be altered by rules; and although it is 
true that tho schedules bccomo part of tho Act, 
they are expressly kept apart from the Act for tho 
purposes of the rule-making powers under S. 230 
of tho Aot. If it was ever intended that by these 
rules under the Act the substantive law of tho land 
could be so altered as to give legality to that which 
is void, then surely the Act would have contained 
specific powers in that behalf.** 

From these observations it appears to my mind 
that the learned Chief Judge thinks that the rulo 
or bye-law framed by a representative public body 
to which the Legislature has delegated part of its 

3. ('87) 24 A.I.R. 1937 Rang. 410 : 172 I.O. 102 : 
1937 R.L.R. 268 (F.B.), 0. N. R. M. M. Chettyar 

Firm v. Central Bank of India Ltd. 
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legislative power is something that is inferior to or 
hu not the same sanctity, validity or force a., the 
one enacted by the Legislature itself. This, m my 
opinion, cannot be and in fact is not the correct 
exposition of the law. When a Legislature delegate, 
part of its legislative power to a representative pub. ( 

Ik: body or any other competent authority to frame, 
rules or bye-laws in respect of certain matters or 
subjects, it authorizes that body to legislate on i s, 
behalf in respect of those matters or subjects. The 
rule or bye-law framed or passed under such cir¬ 
cumstances must be treated as if it were enacted by 
the Legislature itself, provided, of course, it is fair 
and reasonable and the legislating body has not 
exceeded its rule-making power. The observations 
made by Lord Russell of Killowen in (1898) 2 Q.B. 

91* a t pp. 96, 93, 99 and 100 on this subject are 
very interesting and highly illuminative. They are 
as follows: • • / 

“A bye-law of the class we are here considering, J 
I take to be an ordinance affecting the public, or 
some portion of the public, imposed by some autho¬ 
rity clothed with statutory powers ordering some¬ 
thing to be done or not to be done, and accompanied 
by some sanction or penalty for its non-observance. 

It necessarily involves restriction of liberty of action 
by persons who come under its operation os to acts 
which, but for the bye-law, they would be free to 
do or not to do as they pleased. Further, it involves 
this consequence—that, if validly mado, it has the 
force of law within the sphere of its legitimate 

operation.I have thought it well to deal 

with these points in some detail, and for this rea¬ 
son—that tho great majority of the coses in which 
tho question of bye-laws has been discussed are not 
cases of bye-laws of bodies of a public representative 
character entrusted by Parliament with delegated 
authority, but are for the most part cases of rail- 9 
way companies, dock companies, or other like com¬ 
panies, which carry on their business, for their own 
profit, although incidentally for the advantage of tho 
public. In this class of cases it is right that the Courts 
should jealously watch the exercise of these powers 
and guard against their unnecessary or unreason¬ 
able exercise to the public disadvantage. But, when 
the Court is called upon to consider the byc-laws of 
public representative bodies clothed with tho ample 
authority which I have described and exorcising 
that authority accompanied by tho chocks and safe¬ 
guards which have been mentioned, I think tho 
consideration of such bye-laws ought to bo ap¬ 
proached from a different standpoint. They ought 
to bo supported if possible. They ought to bo, os 
bos been said,‘benevolently* interpreted, and credit 
ought to be given to those who have to administer 
them that they will be reasonably administered. , 
This involves the introduction of no now canon of 

construction.Notwithstanding what Cock- 

burn C. J., said in (1873) 8 Q.B. 118* at p. 124, an 
analogous case, I do not mean to say that thero 
may not be cases in which it would bo tho duty of 
tho Court to condemn bye-laws, mado under such 
authority as these wero made, as invalid because 
unreasonable. But unreasonable in wliat sense? If 
for instance, they were found to bo partial and un¬ 
equal in their operation as between different olasses; 
if they were manifestly unjust ; if they disclosed 
bad faith; if they involved such oppressive or gra- 

4 . (1898) 2 Q.B. 91 : 67 L.J.Q.B. 782 : 78 L.T. 

647 : 46 W.R. 630 : 62 J.P. 469 : 14 T.L.R. 416, 

Kruso v, Johnson. 

5. (1878) 8 Q.B. 118 : 42 L.J.M.O. 49 : 23 L.T. 

28 : 21 W.R. 404, Bailey v. WiUiftmsQn. 
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tuitous interference with the rights of those subject 
a to them as could find no justification in the minds 
of reasonable men, the Court might well say, 'Par¬ 
liament never intended to give authority to make 
such rules; they are unreasonable and ultra vires.* 
But it is in this sense, and in this sense only as I 
conceive, that the question of unreasonableness can 
properly be regarded.*' 

The rules in question in my opinion satisfy all 
these requirements in that they are within the rule- 
making power of the Corporation and that they are 
fair and reasonable. They must therefore be deemed 
to be part of the Rangoon Municipal Act and in 
consequence they can abrogate an earlier Act or part 
of it as the case may be. In connection with this 
case, I may refer to what the learned author of the 
book “Treatise on Statute law by Craies*' Edn. 2, 
p. 286, says. He says : 

^ “They (rules) cannot repeal or contradict express 
provisions in those Acts, but apparently may repeal 
any prior Act falling within the scope of the rule- 
making authority created by the Judicature Act, it 
being presumed with reference to the rules that 
Parliament delegates its functions with reference to 
judicial procedure to a more competent authority.'* 

Again, quoting (1878) 3 A. C. 944° at p. 950 the 
learned author says : 

“In the case of inconsistency between prior Acts 
and rules which have legislative authority, the rules 
prevail.” 

There is also a case in point in India. The case is 
that in 49 Bom. 759. 7 In that case the facts are 
these. In exercise of the power conferred by the 
Forest Act, the Bombay Government framed a rule 
prohibiting a person who makes a written tender 
for a contract to the Forest Department from with- 
c drawing his tender before its acceptance or rejec¬ 
tion by the said department. The respondent in 
that case submitted a written tender in accordance 
with the instructions issued by the Forest Depart¬ 
ment together with a War Bond for Rs. 1000 as 
earnest money. Before the Forest Department had 
time to consider his tender the respondent with¬ 
drew it; whereupon the Forest Department forfeited 
his earnest money. He therefore filed a suit for the 
return of his money, his contention being that the 
rule was ultra vires as it was repugnant to Ss. 5 
and 25, Contract Act. A Full Bench of the Bombay 
High Court held that the rule was not ultra vires. 
The learned Chief Judge of the Small Cause Court 
refused to follow this case on the ground that some 
of the observations made by the Judges in that case 
were not in consonance with the observations made 
by English Judges in similar circumstances. The 
d observations relied on by the leaned Chief Judge 
are those of Lindley L. J., in (1896) 1Q.B. 290, 
and of Channell J., in (1902) 1 K B. 160 fi The cor 
redness of the proposition as laid down by Lindley 
L 3.Ms been questioned by Lord Alverstone C. J., 

a g a C 944 ; 48 L. J. Ex. 186 ; 39 L.T. 

261 : 26 W.R. 698, Edward Garnett v. William 

7 (' 25/12 A.I.R. 1925 Bom. 485 : 89 I.C. 498 : 49 

Bom. 759 : 27 Bom.L.R. 973, Secretary of State 

v. Bhaskar Krishnaji. -. T m 

8. (1896) 1 Q. B. 290 : 65 h ‘ 164 # 

137 : 44 W.R. 398 : 18 Cox.C.C. 244. 60 J.l. Ib4, 

Strickland v. Hayes. c _ T m 

9. (1902) 1 K. B. 160 : 71 L.J.K.B. 105 .85 L. T. 

683 : 50 W. R. 216 : 66 J. P. 117 : 20 Cox. C. C. 

104 : 18 T.L.R. 72, Gentcl v. Rapps. 
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said ^^ 1 160,0 ln tlle same case Channell J. 

“A bye-law is not repugnant to the general law 
merely because it created a new offence, and says ' 
that something shall be unlawful which the law 
does not say is unlawful. It is repugnant if it makes 
unlawful that which the general law says is lawful *' 

A bye-law is according to the learned Judge ultra 
vires if it makes an unlawful thing lawful, and a 
lawful thing unlawful. In other words, as explained 
by Lord Russell, if the bye-law is unreasonable or 
unfair, it is ultra vires. I may note that the obser¬ 
vations made by Channell J., were in connection 
with a criminal case and not in connection with a 
civil case. In any event, as I have explained, the 
principle to be deduced from what the learned Judge 
has said is the same as the principle enunciated by 
Lord Russell. In the present case there is nothing 1 
unfair or unreasonable about the rules in question. 
They have been framed in order to protect the inte- J 
rest of the Corporation and to enable it to discharge 
the functions entrusted to it by the Legislature. 
Further, the rules in question will come into opera¬ 
tion only in the case of those who deal with them 
in the matter of contract and nothing else. For 
these reasons I hold the rules are intra vires. The 
next and last question is, was there a withdrawal of 
his tender by the respondent? As pointed out above, 
Mr. Steer, the Chief Resident Engineer, sent for 
the respondent to enquire whether he (respondent) 
would be able to supply the sleepers within the timo 
required by the Corporation and the respondent 
made a certain statement. This statement was 
recorded by Mr. Steer. It is Ex. “F" and runs as 
follows : 

“Interviewed Mr. Saw Willie at 2-30 P. M. today 
and he informed me that he could not guarantee 
any delivery of sleepers before the end of the year.” 1 

Now, what does this statement mean? In the 
opinion of the learned Chief Judge it means the 
withdrawal of his tender by the respondent. This 
finding is against the respondent but the learned 
counsel for the respondent submits that the infer¬ 
ence drawn by the learned Chief Judge is incorrect. 
According to him the statement in question does 
not convey the meaning attributed by the learned 
Chief Judge and he supports the decree of the trial 
Court on this ground. It is of course open to him 
to do so : 50 Mad. 866 .*° What inference must be 
drawn from established or proved facts is a question 
of law and as such this Court is not debarred from 
going into this question in revision. I may say that 
I entirely agree with the learned counsel for the res- 



ther I shall succeed." This does not, in my opinion, 
mean the withdrawal of his tender. What the res¬ 
pondent really had in mind when he made the 

statement was that he did not want his tender to 
bo accepted and at the same time he did not want 
his earnest money to be forfeited, tor that reason 
he made that equivocal statement. In this view of 
the case I am of the opinion that the C° r P° ra ^° 
had no right to forfeit the respondent s ~y. “e 
application is dismissed. As ^ards costs l do^ot 
think that either party should get ^ ^ 

Doration succeeds on a substantial poin 

i. b, .to bi.i tt .,1 b«a .b. 

succeeds on a point decided against him. Ea pa J 

10 (•‘>71 14 A I.B. 1927 Mad. 801 : 104 I. O. 472 : 
Si Mad. 866 : 63 M.L.J. 169 Sri Banga Tkatka- 
chariar v. Srinivasa Thathachanar. 
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for this reason will bear its own costs incurred in 
a this Court. 

G.N./R.K. Application dismissed. 

C. P. C. — 

<g) (*40) Chitaley, O. 41 R. 22 N. 10. 

(h) (’40) Chitaley, Ss. 100 and 101 N. 28 Pt. 7 
N. 13. 

(*41) Mulla, Page 370 Pt. (u); Pago 419 Note 
“What is not illegality or material irregu¬ 
larity.** 
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Roberts C/J. and Dunkley J. 

U Kyaio Zan and others — Appellants 

v. 

^ V Sein Win and another — 

Respondents. 

First Appeal No. 156 of 1940, Decided on 10th 
April 1941, against decree of Dist. Court, Bassein, 
D/- 23rd September 1940. 

Civil P. C. (1908), S. 92—Suit to frame scheme 
—Even alter decree Court retains power to pass 
orders in suit and vary scheme—Application by 
trustee as per terms of scheme to secure ap¬ 
pointment of new trustee in vacancy—Order by 
Court on application is decree in suit and is 
appealable — Court framing scheme for pagoda 
and appointing nine trustees—Incase of vacancy 
trustees to ascertain wishes of Burmese Bud¬ 
dhist inhabitants of town and to apply to Court 
to secure appointment of new trustee — Appli¬ 
cation by trustees to appoint new trustee — 
Court Is bound to appoint new trustee either 
c suggested by trustees or on its own discretion 
— It Is unnecessary and undesirable for Court 
to examine methods by which trustees chose to 
ascertain wishes of inhabitants. 

In a suit under S. 92 for the framing of a scheme 
for a religious institution the power of the Court 
to make orders in the suit does not come to an end 
when the decree is passed and the Court has power 
to vary the scheme. Where the Court appoints 
trustees under the scheme framed by it and reserves 
to itself the power to sanction the appointment of a 
now person in the vacancy of a trustee and an ap¬ 
plication to secure such appointment is made, the 
order which the Court thereupon makes is a decree 
in the suit itself and therefore is appealable : (*28) 
15 A.I.R. 1928 Bang. 168, Eel . on. [P 76 C 2] 

The schemo framed by the Court under S. 92 for 
d a I )u 8 0 ^ a directed the appointment of nine trustees 
and made provisions for the filling of vacancies 
among this number. The trustees were* enjoined to 
hold a meeting of the Burmeso Buddhist inhabi¬ 
tants of the town for the purpose of ascertaining 
the wishes of tho inhabitants with regard to the 
fi! ing of the vacancy. After tho meeting had been 
held the trustees were to apply to the District 
Court to appoint a new trustee to fill up such 
vacancy. On receipt of such application tho Court 
merely refused to appoint tho new person as trustee 
suggested by the other trustees : 

Held that the District Judge was bound to appoint 
a trustee for the pagoda. If ho thought that the 
person suggested by the trustees, was not a satis¬ 
factory person to be appointed, ho might have asked 
*ao trustees to assist him by suggesting another 
name, or might have taken evidence on the point, 
or might have appointed some one not suggested 


by the trustees and purely on his own discretion. 

[P 75 C 2 ; P 76 C 1] « 

Held further that it was unnecessary, and indeed 
not desirable for the Judge to examine the methods 
by which the trustees chose to inform themselves 
as to the public opinion in the town, in the way he 
would do if he were trying an election petition. 

[P 76 C 11 

U Kyaw Zan — for Appellants. 

TJ Hla Min and U Kyaw (1) — for Respondents 
1 and 2, respectively. 

ROBERTS C. J. — This is an appeal against a 
decree arising out of a scheme which was formulated 
for the Shwemokhtaw pagoda at Bassein in the 
course of Suit No. 4 of 1695 of tho District Court 
of Bassein. The scheme directed the appointment 
of nine trustees and made provisions for the filling 
of vacancies among this number. The trustees were 
enjoined to hold a meeting of the Burmese Bud- j 
dhist inhabitants of the town for tho purpose of 
ascertaining the wishes of tho inhabitants with 
regard to the filling of the vacancy. After the meet¬ 
ing had been held the trustees were to apply to the 
District Court to appoint a new trustee to fill such 
vacancy. It seems clear that this is not a case of 
the District Judge being a persona designata to 
appoint a new trustee personally. But the applica¬ 
tion to be made before tho District Court was an 
application for a decree in tho suit to be passed. As 
was pointed out in 6 Rang. 971 a t p. 107 it has been 
judicially recognized that in certain classes of suits 
the power of the Court which passed the decree to 
make orders in the suit does not come to an end 
when tho decree is passed; and in a suit under S. 92 
of the Code the Court whioh frames the scheme has 
power to vary it and where a Court reserves to itself 
tho right to confirm elections held under the scheme g 
framed by it, and an application for confirmation 
of suoh election is made, the order whioh tho Court 
thereupon makes is a decree in tho suit itself and is 
therefore appealable. The present application was 
not for confirmation of an election, but was made 
in order to secure the appointment of a trustee. 1 
mention these matters because it was at first con¬ 
tended that no appeal lay from the order of tho 
learned District Judge. But I am satisfied that this 
contention was groundless. 

The learned Distriot Judge had before him an 
application “for the appointment of a new man in 
tho vacanoy for trustee,** as it was termed, and the 
trustees submitted the application praying that the 
Court would be pleased to appoint and confirm one 
U Ba Than as trustee. The learned Judge was 
therefore bound to appoint a trustee for the pagoda. 

If he thought that U Ba Than, whose name was ^ 
suggested by tho trustees, was not a satisfactory 
person to be appointed, ho might havo asked the 
trustees to assist him by suggesting another name, 
or might have taken evidence on the point, or 
might have appointed somo ono not suggested by 
tho trustees and purely on his own discretion. But 
what the learned Judge did was merely to refuse 
to appoint U Ba Than and to leave the matter there. 
After having refused to appoint U Ba Than and 
failing to direot his mind to the appointment of 
any other suitable candidate, ho made an order 
awarding ten gold mohurs costs as advocated fee 
against the trustees; merely because, apparently 
they had made the application whioh the sohomo 
required them to do. There can be no doubt that 


1. ('28) 16 A.I.R. 1928 Rang. 168 : 
Rang. 97, U Ba Pe v. U Po Sein. 
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the learned Judge, although he took great care in 
considering a volume of evidence, has really mis¬ 
conceived his duties in respect of this matter. His 
duty was to appoint a trustee. In order to assist 
him in this duty the trustees, being doubtful as to 
which of two candidates would command the grea¬ 
test popular support, decided to ascertain the wishes 
of the Burmese Buddhists interested, by holding 
what was described as an election. They were per¬ 
fectly entitled to do this, because the scheme says 
that they shall ascertain the wishes of the inhabi¬ 
tants of Bassein to the best of their ability. But 
the learned Judge seems to think that this election 
was in fact the election of the trustee, and he has 
reviewed with great detail what he described as 
“the conduct of the actual election itself.” All this 
is entirely besides the point. The learned District 
Judge had before him an application to fill an ap¬ 
pointment, and although he might rely to any 
extent he chose on the advice of the trustees, it 
was unnecessary, and indeed not desirable, to exa¬ 
mine the methods by which they chose to inform 
themselves as to the public opinion in the town, in 
the way he would do if he were trying an election 
petition. 

The conclusion which has emerged from a consi¬ 
deration of those proceedings is that the learned 
Judge has declined to regard U Ba Than as a per¬ 
son fit to be appointed, by reason only of the fact 
that at one time he was a tenant of a stall, or 
stalls, in the pagoda, and for the greater part of 
34 years did not pay any rent for them. He has 
stated that there can be no doubt that the prepon¬ 
derance of opinion is that such a course is disgrace¬ 
ful and in Buddhist eye3 a sin. But there is no 
reliable evidence one way or the other upon this 
matter, and. speaking for myself,although I should 
be inclined to attach due weight to the experience 
of the learned Judge in these matters, I a\nnot 
think, in the absence of any satisfactory evidence, 
that a positive decision could bo come to upon this 
point. It therefore seems to me that there were no 
materials upon which the learned Judge could find, 
as he did, that U Ba Than was a person unfit to be 
appointed. The learned Judge may be right in what 
I feel obliged to describe as his guess on the matter. 
But. in my opinion, the case must go back to the 
learned District Judge tor evidence to Re taken upon 
this issue. It is not made clear whether U Ba Than 
still owes this debt, and that may be a matter of 
importance in coming to a conclusion. It w not 
made clear whether U Ba Than has vocated h s 
stall or stalls. It may be undesirabletintasUU. 

holder should be a pagoda trustee. And, thirdly, 
there is the further point which has occasioned me 
enmo difficulty and the answer to which would 

! " ,=“a the vie. tntan 

pio”s leaders of the Buddhist faith, as to the effect 


of the non-payment of rent by a pagoda stall-holder 
upon his character, and in particular upon his 0 
eligibility to become a trustee, it may be that, if a 
stall-holder has been backward in paying rent and 
pays up all his dues and vacates his stall, there is 
no objection to his being appointed a trustee; on the 
other hand, it maybe that the elders and Buddhists 
of wisdom and experience might think that the 
laxity of a stall-holder in withholding payments 
over periods of some years makes it undesirable, by 
reason of the bad example he has set, that he should 
be appointed as a trustee of the pagoda. Wo have 
no data by which it is possible to say what the cor¬ 
rect view may be, and I should not like to express 
any definite opinion upon it. * 

Therefore, it appears to me that this case must 
go back to the learned District Judge of Bassein in 
order that be may deal with the application made 
to him, which was an application to appoint a new 
trustee. He has not dealt with it merely by refusing / 
to appoint one person; for the vacancy must be fil¬ 
led. In dealing with it he may (but need not) ask 
the trustees to assist him by suggesting another 
name and by taking such steps as they may deem it 
expedient to assure him that their advice is valua¬ 
ble. I also think that he must reconsider the ques¬ 
tion of the appointment of U Ba Than. If it be true 
that he is not fit to be appointed, some evidence 
should appear on the record from which it is con¬ 
clusively shown that, in the opinion of those best 
qualified to judge, his conduct in the past has been 
such as to render it undesirable to appoint him. 
Until such evidence is upon the record, we should be 
obliged to say that the refusal to appoint him was 
made for an alleged reason for which there was no 
real material and that therefore there was a failure 
to exercise a proper discretion. But it may be right 
for good reasons given, to decide that he is unfit to 
be appointed, and that is a matter for the learned 
District Judge to determine. With regard*“? 
question of costs, the trustees must not be -lcrri 
to pay the costs of the application which they pro- 
perly made, nnd the order for costs made against 
them will therefore be vacated. Unless ,t is proper 
to order that the objectors should pay'the cosU of 
the trustees, their costs should be ordered to bo paid 
out of the trust funds. Costs of this appall,^dvo- 
cate's fee ten gold mohurs, to be costs in the cause. 

DUNKLEY J. — I agree. 

G N /R.K. Order accordi ngly• 

(MfflChitaiey, S. 92, Note 21 Pt. 31 and Note 36 

(• 41 )Mulla, Page 334 Pt. (t);I Page 335 Pt. (z) h 
and Page 347 Note "Appeal. 
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law arises—S. 115 applies 67 “ 

_ S 116 _Jurisdiction of arbitrators to 

proceed with arbitration challenged on 
ground of its subject-matter being subject 
of pending suit-Question of junsliction is 
involved and revision under S. Ho lies: 41a 


Civil P. C. 

:- s - 1*5 and Sch. 2, R. 3— Judge allow- 

ing amendment adding issue against party’s 
wishes after case is already referred to arbi¬ 
tration—It is case decided within S. 116_ 

Judge in such case deals with matter referred 
in manner not provided by Sch. 2 7a 

- S. 145 and 0. 21, R. 11 — Words ‘‘in 

the manner herein provided for the execu¬ 
tion of decrees” in S. 145 refer not to mode 
of applying for execution but to mode of 
effecting execution in any suitable manner 
provided under 0. 21 134a 

- S. 151, 0. 21, R. 60 (1) and (2) and 

0. 9, R. 13 —Ex parte decree against firm 
as such—Application by some of partners 
under 0. 9, R. 18 to set aside decree on 
ground that they were fixed with liability as 
partners by being included in "served part¬ 
ners” in decree and also by 0. 21, R. 60 
without summons being served on them 
rejected—O. 9, R. 18 held did not apply— 
Decree against firm held should stand— 
Trial Court held should hear application 
under S. 151 and deal with question of 
applicant’s absence by analogy with 0. 9, 
R. 18—If applicants were not served and 
execution was sought against them Court 
should pass orders which would enable ap¬ 
plicants to take advantage of 0.21, R. 50(2) 

976 

- 0. 1, R. 8 and 0. 29, R. 1—0. 29, 

R. 1 is enabling and does not prohibit suit 
appropriately brought under 0. 1, R. 8— 
Registered society not corporation—Suit by 
secretary under 0. 1, B. 8 is competent 

1806 


_ 0’6, R. 17 and 0. 30 — Suit against 

firm_Amendment seeking to alter suit 

against individual who happened to be 
partner of firm—Mistake in description of 
defendant held not bona fide — Amendment 
held sought to substitute one defendant for 
another and change nature of suit and 
hence should not be allowed—Suit held 
rightly dismissed on admission in applica¬ 
tion for amendment that firm was not liable 

986 


-0. 6, R. 17 — Amendment seeking to 
oduce cause of notion not existing at 
9 of filing of suit but arising during 
dency of suit cannot be allowed _ 

-0. 9, R. 13 and 0. 30 - Suit against 

i_Person served on behalf of firm 

mt—He can apply under 0. 9, B. 18 to 

aside decree against firm . , 

-0. 9, R. 13, S. 151, 0. 30, B. 8 and 
U, R.-60 (2) — Decree against firm — 
ilicant not wishing to appear *on'behalf 
rm but under protest under 0. 80. R. « 
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_0. 9, R. 13 does not apply — S. lol 
applies — Court should hear applicant’s 
application that he should be allowed to put 
on record his protest that he ia not partner 
and decide question of his absence by ana¬ 
logy with 0. 9, R. 13 — If applicant shows 
sufficient cause decree against firm in so far 
as he is concerned should be set aside—Ap¬ 
plicant can dispute his liability as partner 
in subsequent execution proceedings 996 

_O. 20, R. 12 — Order for future mesne 

profits under R. 12 (1) (c)—No final decree 
drawn up under Rule 12 (3)—Order is not 
appealable — Appeal should be against final 
decree 60c 

- 0. 20, R. 12 —Decree awarding mesne 

profits under R. 12 till date of possession — 
Court cannot ignore statutory limitation 
under R. 12 (1) (c) (iii) 60 d 

- 0 . 20, Rr. 18 and 12 —Rr. 18 and 12 

are not necessarily exclusive and should be 
read together—Inquiry as to mesne profits 
is part of suit and not proceeding in execu¬ 
tion— Such inquiry can be made under 
Rr. 12 and 18 (2) — Suit for partition of 
land paying revenue to Government—Order 
awarding mesno profits embodied in preli¬ 
minary decree falls within R. 12 and not 
R. 18 (2) '60a 

- 0. 20, R. 18 and 0. 40, R. 1 — Parti- 

tion suit — Plaintiffs share specified but 
undivided — Receiver can be appointed of 
entire property until partition by Collector 

— Appointment of receiver held jnst and 

convenient, in circumstances of case 60a 

-0. 21, R. 16 — Decree assigned to de¬ 
fendant’s son—Son benamidar of defendant 

— Assignment cannot be said to be adjust¬ 
ment of decree ■' 88c 

-0. 21, R. SO and O. 34, Rr . 15 and 6 

— Charge does not create interest in immo¬ 
vable property — Declaration of charge in 
decree—Effect— Simple money decree with 
declaration of charge— Decree-holder is not 
bound to proceed by sale of property charged 

— Decree can be executed in any manner 

allowed by law for execution of money de¬ 
crees — Suit to enforce charge — No decree 
for sale—0. 84, R. 15 does not apply: 886 
-0. 21, R . 46 — Attachment to be effec¬ 
tive must comply with all directions in 
O. 21, R. 46 appropriate to particular case 
—Attachment of debt—Failure to affix copy 
of order on conspicuous part of Court house 
renders attachment invalid 96 

--0. 21, R. 46 — For attachment under 

0.21, R. 46 exact amount of debt need not 
be ascertained or stated — But before it is 
made subject of execution it must be ascer- 


Ci?il P. C. 

tained — Debt attached before judgment — 
Approximate value of debt must be ascer¬ 
tained and specified 

_0. 21, R. 46 and 0. 38, R. 5 (2) — 

Debt attached from garnishee before judg¬ 
ment—Amount of debt not specified— Fact 
that garnishee did not object to attachment 
is no reason why advantage obtained should 
thereafter be unduly pressed against him: 876 

-0. 21, Rr. 46A and 46B (Sind) and 

R.41 —Application for notice under R. 46A 
— Court should require decree-holder to 
specify debt or to apply under 0. 21, R. 41 
—R. 46B is complementary to R. 46A and 


must follow so far as debt is concerned 
R. 46A—Unspecified or unascertained debt 
cannot be made subject of valid execution 
under R. 46B—Notice under R. 46A should, 
so far as debt is concerned, be in such terms 
that order pursuant thereto made under 
R. 46B must be capable of execution 87c 

-O. 21, R. 50 (1) (c) and (2) — Effect 

—Served partners cannot subsequently con¬ 
test their liability as partners—They do not 
come under O. 21, R. 50 (2) 97a 

-O. 21, Rr. 64 and 65 — Sale by com¬ 
missioner or receiver appointed by consent 
of parties is not sale by Court — Poundage 
on sale proceeds cannot be levied under 
Sind Chief Court Rules 112 

- O. 22, Rr. 3 and 11 and 0. 41, R. 4 

—0. 22, R. 8 is not qualified by 0.41, Rule 
4—Case of abatement of appeal on ground 
of death of one of appellants is governed by 
0.22, Rr. 8 and 11 and notO. 41, R. 4: 157a 
-0. 22, Rr. 3 and 11 and O. 41, R. 


One of plaintiffs or appellants dying pend¬ 
ing suit or appeal—Legal representative not 
brought on record within time — Question 
whether suit or appeal abates as whole de¬ 
pends on whether plaintiffs or appellants 
were necessary parties to snit or appeal — 
Suit for possession and partition — Parties 
to snit all Mahomedans except plaintiff P 
who was Hindu and claimed to have pur¬ 
chased half share of plaintiffs in suit land— 
Share of none of plaintiffs except P specified 
— Plaintiffs claiming jointly to have joint 
shares in 10 annas 8 pies share of suit land 
—Suit dismissed by trial Court — Decision 
confirmed in appeal—Pending second appeal 

one of plaintiffs appellants dying _No 

legal representatives bronght on record with- 
m time—Case held was governed by O. 22. 
Rr. Sand 11 and not O. 41, R. 4—Cause of 
action of all plaintiffs being joint and same all 
plaintiffs held necessary parties to suit and 
appeal—Appeal having abated in respect of 
one.of appellants and right to sue not having 
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survived to remaining appellants alone whole 
appeal held became incompetent 1576 

- 0. 23, R. 1 — Suit by bank on account 

against A and B — Bank assigning pronote 
which was guarantee for account on which 
suit was filed, to C and withdrawing from 

suit without permission to file fresh suit_ 

C held entitled to sue on pronote 130a 

- O. 30, O. 6, R. 17 and 0. 7, R. 10 — 

Suit on account against firm of S filed in 
Small Cause Court—S found to be not firm 
but agriculturist individual—Plaint returned 

for presentation to proper Court — Plaint 
amended by describing defendant as firm of 
S by its managing partner S and filed in 
Sub-Judge’s Court—Firm of S found not to 
exist and suit dismissed — On appeal plain¬ 
tiff applying to amend plaint by substitut¬ 
ing S as defendant in place of firm of S 
when claim Jiad become time-barred — Ap- 
plication dismissed as not bona fide seeking 
to substitute one defendant for another and 
made at late stage—Appellate Court uphold¬ 
ing trial Court’s decision and dismissing suit 
—Suit and application for amendment held 
rightly dismissed—Small Cause Court held 
ought to have dismissed suit — Return of 
plaint held not proper 104 

- 0. 30 and 0. 6,R. 17 — Suit against 

firm and suit against individual members 
composing that firm—Distinction stated: 93a 

-- O. 30 — Suit against firm — Personal 

decree against partner cannot be passed un¬ 
less sued in personal capacity along with 
firm — In such case plaintiff can withdraw 
his suit against firm and proceed against 
partner 93c 

--O. 34, Rr. 15 and 4 — Suit to enforce 

charge on immovable property — Preli¬ 
minary decree for sale should be made: 83a 

__ O. 40, R. 3 (c) and S. 47 — Order 

directing receiver to pay certain amount 
according to terms of decree either to party 
to suit or third person is valid—Such order 
falls under O. 40, R. 3 (c) and not under 
S. 47 or O. 40, R. 1 or R. 4—Hence no ap- 


peal lies 


1446 


Sch. 2, Para. 3—Scope of—Court can- 
not compel party to refer to arbitration 
matter not agreed to be referred 

_ Sell. 2, Paras. 20 and 21 — Part of 

subject-matter of arbitration reference also 
subject-matter of pending suit — Reference 
and award are bad if award with respect to 
such subject-matter and with respect to 
other matters not subject-matter of suit 

cannot be separated , 

- Sch. 2, Para. 20 (2) and S. 17— Ap- 

plication imder Para. 20 (2) relating to 
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property within jurisdiction of two Courts_ 

Court within whose jurisdiction part of pro¬ 
perty is situate can entertain application:79a 
Companies Act (7 of 1913), S. 141A — 
Of any offence in relation to the company 
for which he is criminally liable’’—Meaning 
of explained 9 k 

--S. 237 — Section is not limited to cri¬ 
minal liability of directors under Companies 

£ Cfc o 9d 

-o. 237 —Private person is entitled to 

make complaint to Court of offences against 
director or officers of company even if com¬ 
pany is being wound up 9 $ 

-Ss. 282 % 137 , 138 t 141A — Private 

complaint of offence under S. 282 is not 
barred 9 a 

Contraot—Pacca adatia — Pacca adatia is 
agent of his constituent only for purposes of 
ascertaining and quoting prices—After price 
is ascertained, he ceases to be agent and 
assumes towards his constituent character of 
principal 1156 

-Parties cannot contract themselves out 

of personal or statute law 476 

-Compromise decree declaring agree¬ 
ment of parties and agreement of parties 
themselves—Distinction — Contraot of sale 
embodied in compromise decree — Buyer 
failing to complete payment—Part pay¬ 
ments by buyer—Same considerations apply 
as those governing ordinary contract of sale 
in terms of compromise 37/ 

Contract hot (9 of 18721 S.27—W better 
contract is void under S. 27 must be decided 
upon wording of section—Restraint in res¬ 
pect of trade for limited period only or con¬ 
fined to particular area—Principle stated 
under S. 27 applies—Partial restriction has 
effect only when facts fall within exception 
to S. 27—Agreement held void under Sec¬ 
tion 27 

_S. 73— Wrongful detention of debt- 

interest cannot be allowed by way of da¬ 
mages 165® 

Court-fees Act (7 of 1870), S. 7 (it) and 
Sch . 2, Art. 17 (vi)— Suit based on alleged 
wakf deed executed between wakif father of 
plaintiffs 8, 9 and 10 and defendants 1 and 

2 _Plaintiff asking for removal of mutwalli 

defendant 1 and claiming material benefits 
under last clause of wakf deed namely that 
on disagreement between parties income 
should be divided and enjoyed in Proportions 
set out—Total property valued at 89. 20,000 
— Annual receipts claimed . by plaintiff* 
capable of valuation at least on average 
basis—S. 7 (ii) held applied — Mode of cal¬ 
culating court-feo indicated 
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Criminal Procedure Code (5 of 1898), 
S. 5 (2) — Special Act making special 
offence and special procedure—Prosecution 
not lin accordance with such procedure is 
barred (Obiter) 9c 

_ S. 35 —S. 35 must be read with S. 64, 

Penal Code — Substantive sentence of im¬ 
prisonment with fine passed—Sentence of 
imprisonment in default of fine must be 
consecutive to substantive 'sentence of im- 
prisonment 80 

-S. 112 —Amendment of order under 

S. 112 before proceedings are started—Order 
amending is not irregularity 1226 

- S. 112 —Order under, must give de¬ 
finite information to persons proceeded 
against as to what they are called upon to 
answer—Omission whether material is ques¬ 
tion of fact 122 c 

-S. 117 (3)— Orders under S. 117 ( 8 ) 

are designed to meet emergencies—Delay of 
two months—Order under S. 117(3) can¬ 
not be justified 86 a 

-S. 117 (3 )—Evidence is necessary for 

order under S. 117 (3) but not cross-exami¬ 
nation in usual manner— Emergency if 
existing, evidence of police prosecution in 
form of affidavit is sufficient 866 

-- Ss . 117 (3), 110 (a), (b) and (c) and 

112 —Order under S. 117 (3) is not routine 
order appended as it were ?to order under 
S. 112 passed on application under S. 110— 
Charges under S. 110 (a), (b) and (c) fall 
under 6 . 117 (3) only when Magistrate con¬ 
siders that immediate measures are neces¬ 
sary and not otherwise — Matters to bo 
considered before passing order under S. 117 
(3) stated—Mere report by police officer that 
accused are desperate and dangerous charac¬ 
ters is fiot Sufficient for action under S. 117 
( 6 )— Magistrate should make further en¬ 
quiry before satisfying -himself that enter- 
gency justifying immediate measures under 
S. 117 ( 8 ) esjsts 77 

-S. 123 (3J —Scope of, illustrated: 122 g 

-S. 145 — S. 145 does not ordinarily 

apply to disputes regarding undivided share 
in land or produce of land—Applicant under 
S. 145 etating that he purchased one-third 
share in land which was undivided and that 
he was in possession of his one-third un¬ 
divided share—This is contradiction in terms 
—Application ought to be rejected at outset 

„ , , 1176 

- S. 145 (1 )—Order under S. 145 (l)_ 

Magistrate not stating grounds for his being 
satisfied that dispute likely to cause breach 
of peace existed—Order does not comnlv 
with 6 . 145 ( 1 ) H 7 i 

“— S - 145 (5) and (1)— Order under 
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S. 145(5)canceilingorderunderS.145 ( 1 )— 
Magistrate cannot further adjudicate upon 
dispute between parties or to adjudicate upon 
division of produce—Parties must be res¬ 
tored to position they occupied before pro¬ 
ceedings not only as to land but as to produce 
of land or its proceeds — Where it is not 
possible to do so parties should be directed 
to civil Court to seek redress 117c 

T - Ss.162 and 112 —Provisionsof S. 162 

do not apply to proceedings under Chap. 8 
—But statements recorded by police in such 
proceedings must be given to accused for 
cross-examining prosecution witnesses—Re¬ 
fusal to supply copies is irregularity which 
prejudices accused 122 / 

-Ss. 190 and 351 — Magistrate takes 

cognizance of offence, not of offenders — 
Magistrate therefore can add person as ac¬ 
cused —If person to be added as accused is 
present in Court Magistrate may act under 
S. 351—If he be not present Magistrate 
must proceed in ordinary way 1616 

0 -Ss. 195 , 196A — Conspiracy to commit 

forgery and extortion found to exist and 
complaint of it made—Merely because con¬ 
spiracy to cheat is also committed, com¬ 
plaint of Court or sanction of local Govern¬ 
ment does not cease to bo necessary 62a 

- Ss. 195 (1) (a), (c) % (4), 196A and 

476 —Offence of conspiracy to commit for¬ 
gery—Persons other than parties to'proceed- 
ings—.Previous consent of Local Govern¬ 
ment is necessary—But it is not necessary 
in the case of parties to proceeding 62c 

-S. 195 (1) (c)— “Produced" — Docu- 

ment may be produced by any one and not 
necessarily by party to proceeding — “Pro¬ 
duced" does not mean produced in evidence 

626 

- -Ss. 195 (3),476B and 476 —Sub-Judge 

passing order under S. 47C in proceedings 
under Guardians and Wards Act—Appeal 
lies to District Court 98a 

—-— S. 2&5 —Plea of guilty—Provisions of 
Criminal Tribes Act complicated —Plea 
should not be accepted as conclusive 516 

-S. 257 —Refusal to summon held not 

justified 132a 

-Sj. 263 and 264 —Acquittal—Reasons 

need not be given 52a 

-S. 288 —Whether statements made in 

Committing Magistrate’s Court should be 
brought on record in Sessions Court and be 
preferred as substantive evidence to state¬ 
ments in Sessions Court is matter of pru! 
dence and not of law—Sessions Judge held 
could not be said to have aoted imprudently 

139a 
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-Ss. 2S8 and 164 —Statements made in 

Committing Magistrate’s Court when admit, 
ted under S. 288 are as much evidence as 

statements made in Sessions Court itself_ 

They can be corroborated by previous state¬ 
ments under S. 164 1396 

- S. 337 —Tender of pardon to person — 

Pardon does not cease to be effectual because 
of person disclaiming connexion with or 
knowledge of offence—Position and right of 
accused to trial by Sessions Court or High 
Court do not depend upon nature of evidence 
of person to whom pardon was tendered 

100 

- S. 342 —Three accused—Written state¬ 
ment filed by one dittoed by others—State¬ 
ment withdrawn and substituted by another 
which merely omitted objectionable matter 
—Omission to examine again held not pre¬ 
judiced accused 122d 

- Ss. 342 and 537 — Failure to question 

accused under S. 842 on vital point upon 
which he is convicted amounts to miscar¬ 
riage of justice within S. 537 — Fact that* 
accused has filed written statement does not 
absolve Court of duty under S. 842 102a 

-S. 342 — Nature of examination of ac¬ 
cused under S. 342 explained 102b 

- S. 342 —Under S. 842, Magistrate must 

call accused’s attention to vital point and 
ask his explanation— Failure to do so vitia¬ 
tes trial if accused’s conviction is based on 
his failure to explain what he was never 
asked to explain 38b 

- Ss. 350and 123 (3)— Scope of—S. 350 

does not apply to a case when the Sessions 
Judge acts under S. 128 (8) (Per Weston 
J.) 122/ 

_ Ss. 351 and 6—Sessions Court is cri¬ 
minal Court within S. 6—But generality of 
expressions "Criminal Court’ and trial in 
S. 851 is subject to other provisions of the 
Criminal Procedure Code 161a 

_ Ss. 351, 190, 193 and 437 — S. 351 

must be read subject to S. 198 — Sessions 
Court has no power to join person as co¬ 
accused in caso before him whether he hap- 
pens to attend Court or not when no inquiry 
has been held by Magistrate into charges 

against him c 

__ Ss. 417,418 and 423 — Appeal from 

order of acquittal based on facts Pov !® r3 
of High Court to interfere stated aaa 

*_ Ss. 422 and 423— There is no provi¬ 

sion for appearance of complainant s advo¬ 
cate in appeal even in non-cognizable offence 
_ Court has discretion to allow complain¬ 
ant’s advocate to argue case — bs. 422 anci 
428 are not exhaustive * 5 
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- S. 423 — Offender ordered to be whip- 

ped — Imposition of whipping in default of 
fine is not enhancement of sentence 162b 

- S. 476 — False statements made in 

family dispute — That is no reason for not 
taking action under S. 476 — False state- 
ments made from motives not in themselves 
evil—That circumstance may be taken into 
account in awarding punishment 98b 

-S. 476 —"Court”—District Magistrate 

acting under S. 8 (2), Sind Frontier Regu¬ 
lation, is Court 75 a 

- S. 488 (6) — S. 488 ( 6 ) is peremptory 

—In absence of direct evidence there is no 
room for inference that order under first 
part of S. 488 ( 6 ) was in fact made — For¬ 
mal order in writing under S. 488 ( 6 ) need 
not be passed in certain cases— But circum¬ 
stances indicating that question of dispen¬ 
sation of personal attendance of husband or 
father was considered by Magistrate must 
be present on record 32 

- S. 496 —Person convicted—S. 496 does 

not apply 182b 

- Ss. 498, 118 and 123 — Proceedings 

before Sessions Judge under S. 123 against 
order under S. 118—S. 498 applies 182a 

*- Ss. 620, 517 —Order as to disposal of 

property challenged — Court of appeal or 
revision is the Court of appeal or revision to 
which Court passing order as to disposal 
of property is ordinarily subordinate 1 

- Ss. 623 and 517— Case under S. 879, 

Penal Code—Magistrate finding that article 
was stolen by accused from complainant 
and sold to G ordering it to be returned to 
complainant—Subsequent application by C 
claiming article — Magistrate holding com¬ 
plainant to be entitled to possession of article 
and directing C to regular suit against seller 
for recovery of money paid—Order held fell 
under S. 523—S. 517 held inapplicable: 89a 

- S. 523 — Magistrate can pass order 

under S. 523 without any enquiry — En¬ 
quiry is necessary only when person entitled 
to possession is unknown—Magistrate s deci¬ 
sion under S. 528 based on plenty of material 
before him — High Court wiU not interfere 

in revision . 

_ S. 548 — Police statements during in¬ 
vestigation are not exclued by S. 548 (Per 

Weston J.) _ , Z 2 * 

Criminal trial — Evidence — Subsequent 

conduct—Relevancy—Subsequent wrongful 

acts consequence of main offence 

acts should be excluded from consideration 

in dealing with question of sentence 10 ba 

_Evidence— Admission exposing person 

to criminal prosecution as result of un- 
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usual circumstances becoming subsequently 
favourable to him—Admission is admissible 

_Defence— Under English law a man is 

answerable for his own acts — He cannot 
plead bis superior official’s unlawful act m 

his defence . 

_Retrial — More defect in charge is not 

enough to order retrial—Misrepresentations 
and manner of cheating by accused not set 
out with precision in charge — Nor accused 
questioned under S. 842, Criminal P. C. t 
as to misrepresentation on which he was 
convicted — Retrial held should start from 
before framing of charge and not from before 
accused’s examination under S. 342, Crimi¬ 
nal P. C. t o 10 J« 

Criminal Tribes Act (0 of 1924), S. 10 
— Member of criminal tribe passing from 
one district of one province to another dis¬ 
trict of another province — Applicability of 
the law explained 51a 

Deed—Construction — Surety bond—Rule 
of construction stated — Judgment.debtor’s 
surety undertaking that judgment-debtor 
will file insolvency petition within limitation 
and that judgment-debtor will appear at 
every hearing or when called upon by the 
Court to do so — Judgmenfc.debtor neither 
applying for insolvency in manner provided 
by law nor consequently appearing before 
insolvency Court — Surety held incurred 
forfeiture of bond 134c 

Dissolution of Muslim Marriages Aot (8 
of 1939), S.2 (vii) —Construction—Effect 
— Until decree for dissolution is obtained 
under S. 2 (vii) marriage must be regarded 
as subsisting—Woman given in marriage by 
father not obtaining decree for dissolution 
under S. 2 (vii)—She cannot, under Maho- 
medan law, repudiate marriage in same way 
as if she had been given in marriage by her 
uncle 926 

Evidence—Sworn statement of plaintiff in 
open Court—Court can rely on statement if 
believed to be true and if there is no con¬ 
trary evidence 148a 

Evidence Aot (l of 1872), S. 14— Miscel¬ 
laneous—Mental capacity—Liability on con¬ 
tract in language of which party is ignorant 
—Mental capacity shown to be lacking when 
executing contract—Evidence as to mental 
capacity is not irrelevant 176 

*- Ss. 45 and 7 — Evidence of trackers 


Evidence Aot _ . , 

No privilege under S. 124 can be claimed 

(Per Weston JJ 


Execution — Executing Court cannot go 
behind decree — Decree for mesne profits 
cannot be challenged in execution on ground 
that plaintiff decree-holder in partition suit 
in which it was passed was in joint possession 

606 

Gift—Doctrine of acceleration explained — 
Testator bequeathing to M legacy of 4 per 
cent, interest on Rs. 20,000 to be paid out 
of testator’s estate and after M's death to 
his sons or son — Doctrine of acceleration 
held not applicable because legatees did 
not acquire any interest in testator’s estate 
and also because persons who were to take 
it subsequently were only ascertainable at 
future date 

Guardians and Wards Act (8 of 1890), 

S. 27—Under S. 17 appointment of guardian 
of minor is to be for welfare of minor con¬ 
sistent with personal law to which minor is 
subject — Mahomedan guardian in order of 
relations with preferential rights can be 
appointed only if in opinion of Court he is 
fit and proper to be so appointed—In absence 
of other relations, stranger may be appointed 
_Consanguine brother held not fit and pro¬ 
per_True mother held should be appointed 

in spite of her remarriage 154cZ 

_S. 27 —Appointments under S. 17 can 

be altered from time to time according to 
circumstances l&le 

Hindu law— Gift — Bequest to son M for 
life and after his death to M’s son S who 
was in existenoe at date of bequest and S’s 
brothers to be born after date of bequest — 
Bequest to S is valid but void as regards S's 
brothers born subsequent to date of bequest 

145/ 

-Gift—Gift to members of coparcenary 

—Members tako as tenants in common and 
not as joint tenants unless contrary intention 
appears from grant — Will held indicated 
contrary intention 145p 

_Joint family — Ancestral business and 

partnership — Distinction — Relations be¬ 
tween parties result by operation of law in 
one case whilst in other they rest on con¬ 
tractual arrangement between them 17a 
Hindu Widow’s Remarriage Aot ( 15 of 
1856), S. 3 — Mother of minor girl of 7 
years remarrying—Application by paternal 
grandfather for appointment as guardian of 
minor girl—Applicant producing fake photo¬ 
graph of mother with certain man to support 
his allegation that mother was immoral — 


is relevant and admissible under S. 45 — 

Whether particular tracker is expert or not 
should be decided by trial Court 11a 

-S, 124 — Question to police witness -Applicant .held unfit for appointment as 

• about statement made to him by witness — guardian .• 121a 
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Hindu Widow’8 Remarriage Act 

-S. 3 — S. 3 does not compel Court to 

appoint guardian — Nor does it provide for 
appointment of guardian in every case of 
remarriage by widow—Scheme of S. 3 stated 
—Court of opinion that in interests of minor, 

minor should remain with mother_Court 

is not compelled to appoint guardian 1216 
Income-tax Act (11 of 1922), Ss. 6, 7 , 
10 —Vendor to receive from vendee annually 
certain sum for restrictions put on former 
—Amount held not liable to tax as it could 
not be included in vendor’s income liable to 

tax 53a 

- S. 6 (4 )—Amount must be direct result 

of actual business carried on by assessee: 53c 
- S. 7 — Salary’ — Relationship of em¬ 
ployer and employed or of principal and 
agent is essential — Restrictive covenant is 
outside contract of employment 535 

-S. 12 —Income explained — Nature of 

particular transaction must be looked to — 
Payment paid in instalments can still be 
capital payment 68 d 

- S. 66 (2 )—Whether particular section 

of Act is to be applied in making assessment 
is question of law — No decision of Chief 
Court—Fact that there isdecision of Bombay 
High Court cannot bar assessee from seeking 
decision of Chief Court 74a 

- S. 66 (2) —Income-tax Officer ordering 

registration of instrument of partnership — 
Whether he is estopped from holding persons 
mentioned in instrument as partners to be 
members of joint Hindu family is question 
of law 745 

- S. 66 (2 )—Application to direct Com¬ 
missioner to state case—Costs ought in abs¬ 
ence of special circumstances follow event:74c 
Interest—When may be awarded stated 

1655 

Interpretation of statutes — Penal sta. 
tute must be strictly construed 1675 

_Court is not concerned with debates in 

Legislature during passage of bill—Legisla¬ 
ture’s intention as expressed in bill as finally 
passed into law should be looked into by 
construing words in their ordinary gramma¬ 
tical meaning (Per Davis C. J .) (SB) 655 

_Preamble—Act is not controlled by its 

Preamble (Per Davis C. J.) (SB) 65c 

_Rules framed under statute cannot 

govern words of statute (Per Davis C .«/.) 

(SB) 651 

Land Acquisition Act (1 of 1894), S. 30 
—Reference under S. 80—Person interested 
can apply to Court to be joined as party 
though his name does not appear in refer¬ 
ence provided question raised by him is in 
®e«ence dispute referred 82 
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Limitation Act (9 of 1908), S. I0_Whe 
ther executor is trustee for specific purpose 
depends on facts of each case — Executors 
under will expressly called trustees and en- 
tnnsfced with testator’s property for certain 
definite purposes—S. 10 applies H 5 a 
——S. 10 and Art . 123 —Scope and appli. 
cability — Essentials for applicability of 
b. 10 to any suit indicated—Suit by plain- 
tiff to recover from trustees of testator’s 
estate sum of money alleged to have been 
bequeathed to him under will—Declarations 
prayed for unnecessary and constituting mere- 
ly grounds of plaintiff’s claim — S. 10 does 
not apply—Suit is governed by Art. 123:1456 
—■—S. 14 —Earlier proceedings need not be 
suit nor be initiated by plaintiff in subse¬ 
quent suit 37 e 

- Art . 62 — Money paid as consideration 

in contract of sale—Art. 62 doe9 not apply 
to suit or refund 87c 

- Art. 97 — Suit by buyer for return of 

consideration in contract which buyer had 
improperly declined to complete — Art. 97 
applies 87 d 

- Art. 120 —Applicability — Art. 120 is 

residuary article to be applied when no 
other article is appropriate 976 

- Art . 123 —Suit instituted originally on 

29th November 1987 — As result of amend¬ 
ment of plaint on 7th November 1940 suit 
becoming one by legatee to recover his 
legacy pure and simple—Suit must be taken 
to have been instituted on 7th November 
1940 and 12 years period under Art. 128 
must date back from that date 145c 

Mahomedan law—Guardian — Female— 
Female including mother on remarriage to 
stranger loses only her preferential right to 
custody of her child which she otherwise 
possesses—She is not for ever debarred from 
being appointed guardian of her children — 
Court*can appoint her guardian of her child 
when she is only person surviving suitablo 
to be appointed 154a 

-Guardian — Minor male child — Male 

paternal relation, consanguine brother, has 
preferential right over mother even if she 
has not remarried 154c 

_Guardianship—Female minor children 

—Right to guardianship of, belongs first to 
mother’s mother who is alive — Mother s 
mother too old — In default of female rela¬ 
tion right accrues to male paternal relation 
such as consanguine brother 15^6 

_Minor—Guardian—Father can appoint 

guardian of person of his minor child by 
will _ But he cannot do so in derogation of 
Mahomedan law — Minor daughters — Ap¬ 
pointment of great maternal unde aa guar 
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Mahomedan law 

diao by father by will in derogation of 
rights of minor’s mother's female relations 

is invalid 11 

_Wakf— “Fateha” is not ceremony but 

merely name of very small sura from Quran 

_Wakf providing for recitation of “fatehas 

on occasion of distributing alms in name of 
departed souls—Trust held for distributing 
alms and not for reading “fatehas” ISlb 

_Wakf—Shia law—Wakif enjoying right 

of residence in one and right of enjoyment 
of rents and profits of other wakf property 
—Wakf held invalid 146 

_Wakf (Sunni)—Wakf of debt due under 

simple mortgage deed is valid (ObiterJ: 187d 
Penal Code (45 of I860), S. 302 —Injury 
by hatchet on chest with violence—Offence 
is of murder Hi 

_ S . 302 —One deliberate blow in chance 

meeting on interchange of abuses by hatchet 
—Sentence reduced to transportation 11c 

- S. 411 — Stolen buffalo — Possession 

four or five months after theft is no proof of 
offence under S. 411 85 

- Ss. 420 , 405 and 406 —Word “entrus¬ 
ted” in S. 405—Meaning of—Accused obtain, 
ing possession of property by trick—He can. 
not be said to be “entrusted” with property 
within S. 405 — Offence held fell within 
S. 420 and not S. 406 167a 

- S. 494 —Offence of bigamy—Essentials 

of stated 92a 

Pensions Aot( 23 ofl871),S.ll —Money not 
paid to pensioner only comes within S.ll: 19a 
Practice — New plea — Point that interest 
awarded by trial Court was justified under 
Interest Aot can be taken for first time in 
appeal — But appellate Court will not refer 
to documents not properly brought on re¬ 
cord or accept new case based upon fact9 not 
clear to it 165c 

-Private opinion of advocate is irrele¬ 
vant 122 * 


-New plea — Second appeal — Suit by 

vendee for return of consideration for sale 
on ground of vendor’s defective title —Suit 
held should not be allowed to be changed as 
one for rescission of conveyance in second 
appeal 81c 

-Revision — Order in appeal — Proper 

court.fee arising from trial Court decree not 
paid—Revision should not be heard 76a 
Presidency Towns Insolvency Aot (3 of 
1909), S. 7 Proviso and S. 36 — Meaning 
and scope of S.7, Proviso—Question of title 
does not fall under S. 86 — In particular 
facts and circumstances of case, Insolvency 
Court held should deoide question under 
S. 7 itself pi 


Press (Emergency Powers) Aot (23 of 

1931), S. 2 (5 )—Expression “public news ” 
in S. 2 (5)—Meaning of—Paper publishing 
account of activities of persons of sufficient 
importance to interest public — Paper 
published for public and sold to them or 
given away — Paper is newspaper within 
S. 2 (5) (Per Special Bench) (SB) 65a 

-Ss. 3 and 7 — Ss. 3 and 7 make no 

distinction where printer and publisher are 
different and where they are same — They 
contemplate action against both (Per Spe¬ 
cial Bench) (SB) 65o 

-Ss. 3 (3), 7 (3) t 23 (1) and 4 (1) (e) 

— Notices under Ss. 8 (3) and 7 (3) issued 
in respect of alleged offence under S. 4 (1) (e) 
—In dealing with notices Court is not much 
concerned with promptness or lack of prom¬ 
ptness by Government in taking action but 
with words used in paper — Nor is it con¬ 
cerned with expediency of Government’s 
action fPer Davis C. J.) (SB) 65c 

- Ss. 3(3) and 7(3) — Aot being penal 

must be construed strictly (Per Davis 
C . J.) (SB) 65; 

- S. 4 (1) (e )—Words “tend directly or 

indirectly” in S. 4 (l) (e) — Meaning of — 
S. 4 (1) (e) relates to private individuals 
and covers blackmail — Fact that person 
put in fear or annoyance has another re¬ 
medy by way of civil or criminal action 
does not exclude application of S. 4 (1) (e) 
(Per Special Bench) (8B) 65 d 

- Ss. 4(1) (e), 25 and 23 — Under Act 

High Court and Provincial Government is 
primarily concerned with whether words 
complained of have prohibited tendenoy and 
are of prohibited nature — In construing 
words, Judges can use their knowledge 
and experience of habits and oustoms and 
thoughts of persons on whose acts they are 
called upon to sit in judgment (Per Special 
Bench) (SB) 65/ 

- S.4 (1)(e )—It is sufficient if one of pur¬ 
poses of article published in newspaper falls 

under S.4(l)(e)(PerSpeciaijBencAXSB)65n 

- Ss. 23 (1) and 27 , Rules under — 

Rules relating to forfeiture are not exhaus¬ 
tive — They apply mutatis mutandis to 
orders for deposit of security under S. 23 (1) 
(Per Davis G. J.) (SB) 66/c 

-S. 26 — 3. 25 is not exhaustive — It 

does not empower High Court to reduce 
security demanded by Government—Secu¬ 
rity in excess of that permitted by law_ 

High Court can interfere (Per Special 
Bench) (8B) 66p 

- S. 26 — Construction — S. 26 merely 

permits words to be considered in their 
general context (Per SpeciaJB fl ncftj(SB )650 
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Press (Emergency Powers) Act 

- Ss. 26, 3 and 7 — Local Government 

in forming opinion under Ss. 3 and 7 is not 

subject to any limitations as to evidence_ 

When hearing application made under 
S. 23 (l) Court is not precluded from con- 
sidering evidence other than words ('Per 
Weston and Tyabji JJ.\ Davis G. J. Dis¬ 
senting,) (SB) 65(7 

-Ss. 27 and 26 — Method whereby fact 

is or is not proved is matter of procedure— 
S. 27 contemplates procedure in revision 
applications or references to High Court 
(Per Davis C. J.) (SB) 65 h 

-S. 27 — Rules under, framed by Sind 

Chief Court — Applicability explained (Per 
Davis C. J.) (SB) 65t 

- S. 27, Rules under framed by Sind 

Chief Court, R. 6 — Applicant can support 
his grounds for setting aside forfeiture order 
by statement of facts in affidavits (Per 
Davis C. J.) (SB) 65m 

Registration Act (16 of 1908), S. 49 — 
Collateral transaction — Meaning explained 
— Unregistered partnership deed held ad¬ 
missible to prove terms of partnership and 
profits and losses 27 

Sind Frontier Regulation (3 of 1892), 
S. 8 —Question whether prosecution should 
be launched under S. 476, Criminal P. C., 
is not question falling under S. 8 75 b 

Speoifio Relief Act (1 of 1877), S. 38 — 
Completed conveyance of sale can be res¬ 
cinded 816 

_ S. 42, III. (e) —Construction—Gift by 

Hindu widow—Suit by nearest prospective 
reversioner for declaration that gift is void 
is maintainable under S. 42 1436 

Stamp Aot (2 of 1899), S. 12 (3)— Whe- 
ther stamp is sufficiently cancelled is ques¬ 
tion of fact — Adhesive stamp need not be 
so cancelled as to render its use over again 
impossible — Cancellation within S. 12 (3) 
explained — Cancellation held sufficient 

180c 

Succession Act (10 of 1865), S. 121 
Gift with condition that on happening or 
not happening of specified uncertain event 
it shall cease is valid under S. 121 — To 
effectuate defeasance gift over is not neces- 
sary—Will by Hindu in 1899—Legacies in 
favour of brothers — Any brother disputing 
testator’s right to bequeath properties in 
will to forfeit any claim under will — for¬ 
feiture clause held not repugnant to Hindu 
law — Principles of S. 121 held should be 
applied — Forfeiture clause held valid — 
Words "any of my brothers’-’ in forfe iture 


Succession Act 

clause held did not include sons of brothers 

145i 

Tort — Malicious prosecution — Action 
for — Maliciously setting criminal law in 
motion is enough to found action for mali¬ 
cious prosecution 14 l a 

-Malicious prosecution — Action for_ 

Essentials to bo proved stated 1416 

-Malicious prosecution — Action for_ 

Damages—Costs of defending prosecution— 
Complaint filed and notice issued to accused 
— It is advisable but not necessary for 
accused to engage counsel during prelimi¬ 
nary inquiry—Court may award such costs 
as it thinks fit 141c 

Transfer of Property Aot (4 of 1882), 

S. 55 —Sale deed by defendant in plaintiff’s 
favour not void ab initio — Defendant hav¬ 
ing title to part of property and plaintiff 
obtaining possession of part of property — 
Only case plaintiff can advance is that sale 
deed is voidable for undisclosed defect of 
vendor’s title—Such non-disclosure amount- 
ing to fraud under S. 55—Plaintiff’s remedy 
is to sue for rescission of sale deed and 
return of price paid under S. 38, Specific 
Relief Act — He cannot ask for return of 
price before conveyance is rescinded 81a 

-S. 55 (6) (b) — Charge in favour of 

buyer comes into existence at the time of 
paying earnest money — Suit by buyer for 
return of purchase money — Decree in his 
favour is conclusive as to his claim for 
return of earnest money—He need not prove 
that he had not improperly declined to 
accept delivery of property—Fact of decree 
having been passed by consent of parties 
makes no difference — Buyer decree-holder 
is entitled to preferential claim under S. 73, 
Civil P. C., over decree-holders whose 
attachments of property subject to charge 
were effected subsequent to date of payment 
of earnest money !20 

_ S. 55 (6) (b) — Buyer improperly 

declining to complete contract—Seller put¬ 
ting end to contract under S. 89, Contract 
Act — Seller is not entitled to retain any 
instalments of price unless paid as earnest 
—Buyer is entitled not only to claim credit 
for payment but can sue for return of it 
But he is not entitled to interest — Seller 
can make counter claim for damages if con¬ 
tract does not provide penalty 
Trusts Aot (2 of 1882), S. 5 — ? ru9 ^ 

Validity —Management and control of pro¬ 
vident fund to vest in trustees—Subscriber 
to fund entitled to his amount in fund on 
retirement or death—Trust held invalid. 47c 
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Sind Chief Court 


* (29) A. I. R. 1942 Sind 1 

Davis C. J. and Weston J. 

Mt. Fatima d/o Rajo Mirjat — 

Applicant 

v. 

Sain Baksli s/o Rajo Mirjat — 

Opponent. 

Criminal Revn. Appln. No. 316 of 1940, Decided 
on 20th March 1941, to revise order of First Addl. 
Sess. Judge, Hyderabad, D/- 24th August 1940. 

• Criminal P. C. (1898), Ss. 520, 517 — Order 
as to disposal of property challenged—Court of 
appeal or revision is the Court of appeal or 
revision to which Court passing order as to 
disposal of property is ordinarily subordinate. 

The Court of appeal or revision referred to in 
S. 520 is the Court which ordinarily is the Court of 
appeal or revision as the case may be, to which the 
Court passing the order as to the disposal of pro¬ 
perty is, as such, ordinarily subordinate, when the 
order which is challenged is the order as to pro¬ 
perty alone, and docs not mean only the Court to 
which the principal order could bo brought in revi¬ 
sion or appeal. If the principal order is challenged, 
no question as to which is the Court of appeal 
or revision would arise because that Court would 
necessarily be the Court before which the appeal or 
revision application against the principal order had 
“ ad ° : <’ S2 J *® A I B 1932 Bom 534 (FB) and 
( 29) 16 A I R 1929 Rang 97 (FB), Rel. on; (’35) 22 
AIR 1935 P C 35. Ez $.; (*36) h A I R 1936 Cal 
185. Ref. [p se j] 

Dharamdas Mulchand—lor Applicant. 

R. A. H in walla — for Opponent. 

Partabrai D. Punwani, Advocate-General — 

n ^ T for the Crown. 

Davis C. J,—This is an application in 
revision against an order of the First Addi- 
tional Sessions Judge at Hyderabad setting 
aside an order of the Resident Magistrate, 
Hala, who directed a horse to be returned 
to the applicant, one Mt. Fatima. Mt. Fatima 
was the mistress of one Ahmed Shah. She 
had lived with him for seven or eight years 

On Ahmed Shah's death, his brother took 
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possession of his property, but gave the 
woman some four othas of agricultural land, 
a house to live in and some other moveable 
property, including a horse, the subject- 
matter of this application. After Ahmed 
Shah’s death, the brother of the woman, 
one Sainbaksb, who, with one Jumo, the 
woman’s maternal uncle, are the opponents 
in this revision application, came to live 
with her and managed her property, but 
after some three years the woman left 
Sainbaksh and came to one AUahbachayo, 
the complainant in this case, and the nephew 
of her deceased paramour, alleging that her 
brother and her uncle were trying to marry 
her to a Mirjat, she herself being a Mirjat. 

It is the case for the opponents that the 
woman was on terms of illicit intimacy with 
AUahbachayo. The opponents tried to get 
the woman back from AUahbachayo, and on 
failing to do so, it is alleged misappropriated 
her property, and AUahbachayo on her 
behalf made a complaint against this Sain- 
bakhsh and this Jumo for offences under 
S. 406, Penal Code, but they were discharged, 
and the order of the disposal of property 
under s. 517, Criminal P. C., now in dispute, 
was passed. It does not appear disputed that 
Sainbakhsh, the brother, had possession of 
the woman's property, but it is his case that 
they lived as sister and brother and that the 
woman gave him her property in return for 
his care of the property and of her. He also 
contended that he maintained the woman 
out of this property and that the horse, the 
subject of this application, was given to him 
first by the woman and thereafter awarded 
to him by arbitrators who acted on the dis¬ 
pute between them. 

The Resident Magistrate, Hala, came to 
the conclusion that the brother had no 
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a sufficient property of his own to maintain 
the woman or to settle her account with 
banias as he did, and he came to the con¬ 
clusion that the woman had not given her 
brother the horse but that the brother had 
acted with no fraudulent or dishonest inten¬ 
tion when he retained the horse. He did so 
to bring pressure to bear upon the woman 
to cease her immoral relationship with 
Allahbachayo. The Magistrate also held that 
Jumo, the accused and the maternal uncle 
of the woman, was a mere casual visitor to 
the house and had nothing to do with the 
property. He also found that there was no 
evidence that the accused had misappro- 
fc priated or even disposed of certain iron 
girders, the property of the woman, and 
part of her house though the accused him¬ 
self contended that these girders were given 
to banias in settlement of the woman’s 
account. The Magistrate’s remark, therefore, 
that there was no evidence as to how these 
girders were disposed of by the accused ap¬ 
pears to ignore the accused’s own statement. 
The learned Magistrate, however, appears 
to have come to the conclusion that, apart 
from the provisions of the criminal law, an 
equitable settlement of the dispute would be 
to order the brother to return the horse to 
e the woman whose property it was. In what 
is described as a criminal appeal, however, 
this order of the Magistrate was set aside 
by the First Additional Sessions Judge at 
Hyderabad, and the horse ordered to be 
given to the brother on the ground that the 
case of the accused was that the horse had 
been given to him by the woman and that 
the Magistrate had found that the horse had 
been given by the woman to her brother for 
his own use, and that the fact that the horse 
was originally the property of the woman 
should not have influenced the Magistrate 
in his order as to the disposal of property. 

We do not think that the learned Judge 
d adequately stated the facts. The Magistrate 
did not find that the woman had given the 
horse to the brother, and the learned Judge 
omitted to refer to the fact that the accused 
contended that the horse was awarded to 
him by arbitrators which contention appears 
quite false. The final conclusion of the 
Magistrate after first finding that the bro¬ 
ther had treated the woman’s property as 
his own, was that he retained the horse to 
induce the woman to return to the path of 
morality. What right a brother has in law 
to retain his sister’s property until she 
behaves as he thinks she should behave, and, 
incidentally, to marry where it would be 
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most to his advantage, the Magistrate did 
not consider. Clearly, this Sainbakhsh had 9 
no such right in law, and it appears on the 
facts and on the Magistrate’s own conclu¬ 
sions that the two accused were both ex¬ 
tremely fortunate in their Magistrate and in 
the order of discharge. We can see, there¬ 
fore, no justification on the facts at all for 
the finding that the horse was given by the 
woman to her brother or that he had the 
right to retain it. We think therefore that 
on the facts the horse belonged to the 
woman and should be returned to her. The 
remark of the learned Judge that the woman 
could take civil proceedings for the recovery 
of the horse appears to us, in view of the f 
difficulties that must beset a woman in such 
a case in any such proceedings to show an 
insufficient appreciation of realities. 

But it was argued before us, firstly that 
the Judge had no power in appeal to set 
aside the order of the Magistrate under S. 517, 
Criminal P. C., and that we have no power 
in revision to set aside the order of the Judge 
because S. 520 does not contemplate an order 
relating to property alone, but an order re¬ 
lating to property annexed, as it were, as a 
subsidiary order to the principal order which 
relates to the discharge, acquittal or convic¬ 
tion of the accused so that, for instance, the g 
order relating to the horse could be chal¬ 
lenged in appeal or revision only if the order 
discharging the accused were so challenged 
or that, in any case, the only Court which 
could consider in appeal or revision the order 
relating to this horse would be the Court to 
which the order discharging the accused 
could have been brought in revision or in 
appeal. Even on this last hypothesis, the 
Sessions Court at Hyderabad could be consi¬ 
dered a Court of revision within the meaning 
of S. 520, Criminal P. C., for, if an application 
were made against the order of discharge, it 
could only be to the Sessions Court in revi- h 
sion for an order for further inquiry under 
S. 486 , Criminal P. C.; so that, on this argu¬ 
ment, the Additional Sessions Judge in this 
case had jurisdiction as a Court of revision, 
if not as a Court of appeal. And we do not 
think S. 520, Criminal P. C., intends that a 
Court acting under S. 520, Criminal P. C., 
should exercise the jurisdiction thereby con¬ 
ferred, according as it acts as a Court of 
revision or as a Court of appeal, not being 
permitted to question finding of facts in the 
first case, but permitted to question findings 
of fact in the second case. Our view is that 
s. 620, Criminal P. C., was not intended to be 
construed in so narrow a manner and that 
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a the Legislature intended to confer on Courts 
of appeal and revision generally the power 
“to modify, alter or annul” any such orders 
by Courts ordinarily subordinate to them. 
The words of the section do give room for 
ambiguity. The section is as follows: 

520. Any Court of appeal, confirmation, refer- 
ence or revision may direct any order under S.517, 
S. 51S or S. 519, passed by a Court subordinate 
thereto, to be stayed pending consideration by the 
former Court, and may modify, alter, orannul such 
orderand make any furtherorders that may be just. 

The words of the section are wide : “Any 
Court of appeal, confirmation, reference or 
revision may direct any order .... by a 
Court subordinate thereto ... and it may 
be argued that this must mean the Court of 
appeal, confirmation, reference, or revision 
in relation to the principal order in the case, 
so that in the case of an order of acquittal, 
as an appeal against an acquittal or an ap- 
plication in revision against an acquittal lies 
only to the High Court, an order relating to 
property in such a case however trivial its 
value, can be questioned only in the High 
Court. Similarly, if the principal order is 
an order of a fine of Rs. 25 by a first class 
Magistrate, the order as to the disposal of 
property can bo questioned only in the High 
Court as a Court of revision, though if the 
c fine be Rs. 51 the order can be challenged in 
the Sessions Court as a Court of appeal. We 
do not think the section contemplates any 
such anomalies at all, and the Court of 
appeal or revision referred to in S.520 is, in 
our opinion, the Court which ordinarily is 
the Court of appeal or revision, as the case 
may be, to which the Court passing the 
order as to the disposal of property is, as 
such, ordinarily subordinate, when the order 
which is challenged is the order as to pro¬ 
perty alone. If the principal order is chal¬ 
lenged, no question as to which is the Court 
of appeal or revision would arise because 
d ^at Court would necessarily be the Court 
before which the appeal or revision applica¬ 
tion against the principal order had been 
made. On this interpretation of the section 
no difficulty would arise in practice. If one 
were asked to what appellate Court a Court 
of a first class Magistrate is subordinate, 
the answer would at once be the Court of 
Session. If the question be what is a Court 
of revision to which the Court of a first 
class Magistrate is subordinate, the answer 
is not, at first sight, 60 plain, but the answer 
would appear to be the Court of Session or 
the District Magistrate or the High Court, 
and on the principle that the lower Court 
must be first approached, the answer would 


be the Sessions Court or Court of the District e 
Magistrate, for the power to refer conferred on 
these Courts by S. 438, Criminal P. C., must 
be deemed powers of revision. The view of 
the Bombay High Court in 56 Bom 369, 1 is 
that in relation to the Court of a first class 
Magistrate the Court of Session or the Dis¬ 
trict Magistrate is a Court of revision within 
the meaning of s.520, Criminal P. C. In that 
case an accused was acquitted, the order as 
to property related to stones valued at Rs. 4, 
and an application was made to the High 
Court to revise the order under S. 520, Cr. 

P. C. Beaumont C. J. said at p. 371 : 

It seems to me that what S. 520 means is that 
any Court, which has powers of appeal, confirma- / 
tion, reference or revision in respect of the trial 
Court, that being the Court subordinate thereto 
referred to in the section, can make any substantive 
order it thinks fit in respect of property dealt with 
by the trial Court under Ss. 517, 518 or 519. Un¬ 
less S. 520 is read in that way, it is difficult to see 
what practical effect it can have, because there can 
be no doubt that under S. 423, sub-s. (d), and S. 439 
a Court hearing an appeal or revision application 
would have ample power to deal with any order 
passed with regard to property the subject-matter 
of the charge, or otherwise before it. 


That judgment agreed with the judgment 
of theFull Bench of the Rangoon High Court 
in 7 Bang 315. 2 The Full Bench in that case 
held that the words "the Court of appeal or 
revision" in s. 520, Criminal P. C., have a 
wide meaning, and are not related to a Court 
to which either party to the criminal case 
has appealed, could appeal or has applied in 
revision. In that case it was held that in a 
case of acquittal by a first class Magis¬ 
trate, the Sessions Judge or District Magis¬ 
trate, could as a Court of revision interfere 
under s. 520, Criminal P. C., with an ordor 
passed under S. 517, Criminal P. C. In a 
Calcutta case, 62 cal 66l, 3 the learned Judge 
held that the Court of the Additional Ses¬ 
sions Judge of Assam Valley Districts in the 
case of an order under s. 517, Criminal P. C., 
passed by a first class Magistrate was a 
Court of appeal, under s. 520, Criminal P.C., 
and not a Court of revision, relying on a 
judgment of the Privy Council in 57 ALL 
156,* but the judgment of the Privy Council 

1. (’82) 19 A I R 1932 Bom 634 : 189 I C 488 : 33 
Cr L J 807 : 56 Bora 369 : 34 Bom L R 1203 
(F B), Walchnnd Jasraj v. Harl Anant. 

2. (’29) 16 A I B 1929 Rang 97 : 115 I C 901 : 80 
Cr L J 540 : 7 Rang 345 (F B), U Po Hla v. Ko 
ro anein. 

3. (’36) 28 A I R 1936 Cal 135 : 162 I O 255 • 87 

Rarakiaban Kumar! 1 ^ ^ *• 

4. (’85) 22 AIR 1935 P 0 85: 168 10 986- 36 

Cr L j 482 : 57 All 166 : 62 I A 86 (P 0) Chun 
bidja v. Emperor. ' 
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a related to the question of the enhancement 
of sentence. Iiut in practice it makes no 
difference whether the Sessions Court exer¬ 
cises its powers in relation to an order passed 
by a first class Magistrate under s. 517 , 
Criminal P. C., as a Court of appeal or a 
Court of revision. In each case the jurisdic¬ 
tion is the same and is to be exercised in the 
same manner, as a special jurisdiction con¬ 
ferred by S. 520, Criminal P. C., which itself 
states the powers conferred. 

In this case it appears to us that the Ad¬ 
ditional Sessions Judge could have enter¬ 
tained the application under S. 520, Criminal 
P. C., as a Court of appeal or a Court of 
0 revision, and this Court could, as a Court of 
appeal or a Court of revision, modify, alter 
or annul that order and make any such fur¬ 
ther order as it may consider just. The 
application is made to us as a Court of 
revision and as such we propose to set aside 
the order of the Additional Sessions Judge. 
We do not think the learned Judge has 
adequately stated or appreciated the facts. 
We do not think the Magistrate found the 
horse was given to Sainbakhsh by the woman, 
and when the Judge states that the accused 
said that the woman had given him the 
horse, he omitted to consider the accused’s 
c own statement that it was given to him by 
arbitrators. We think, therefore, the order 
of the Additional Sessions Judge must be 
set aside, and the order of the Resident 
Magistrate, Hala, under S. 517, Criminal 
P. C., relating to the disposal of the horse 
restored, and we order accordingly. 

K.S./R.K. Order set aside. 
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Sobhraj Pritamdas — Plaintiff 

v. 

F . 0. Variomal Holaram — Defendant. 

Application in Suit No. 45 of 1940, Decided on 
2nd August 1940. 

Civil P. C. (1908), O. 6, R. 17— Amendment 
seeking to introduce cause of action not exist- 
ing at time of filing of suit but ar.s.ng during 
pendency of suit cannot be allowed. 

The power of amendment given to the Court, 
wide though it is, does not cover the granting of an 
amendment to introduce into a suit a.cause of ac¬ 
tion which did not exist when the suit is filed but 
which has arisen during the pendency of the suit 
especially when the effect of allowing such an 
amendment will be that the 

to alter the nature of his suit : (W3-) 1 K B 4:23, 
Rel. on ; ('22) 9 A I R 1922 P C 249 and (2 1 ) 14 
AIR 1927 P O 18, Expl. DC »/J 


Manghanmal Bhojraj — for Plaintiff. 

Srikishindas H. Lulla — for Defendant. 

Order. This is an application under 
O. G, R. 17, Civil P. C., for amendment of 
the plaint by adding thereto the followin'' 
as para. 17A to the plaint : 

That the plaintiffs have now come to know that 
the defendants have attached fraudulent and 
colourable imitations of two of the aforesaid tickets 
viz., 'Hanuman Bander* and ‘Ram Jatau’ to goods 
and are selling the goods with the said imitations 
fixed on them. The defendants have no right to 
use any imitations of the tickets used by the firm 
of Sunderdas Pritamdas. 

Certain other ancillary amendments are 
sought for in other paragraphs of the plaint 
specially para. 18 . The application is opposed 
strongly by the learned advocate for the de¬ 
fendants; and after hearing the learned ad¬ 
vocates for the plaintiff and the defendants 
I am of the view that this application should 
not be allowed but that in respect of this 
fresh cause of action which has accrued to 
the plaintiff during the pendency of the 
suit the plaintiff must seek his remedy in a 
fresh suit. 

The facts relating to the present case have 
been set out in great detail by me in dis¬ 
posing of an application under O. 39, Rr. l 
and 2, Civil P. C., on 5th March 1940, and it 
is unnecessary to repeat them. It is suffi¬ 
cient for me to state that the suit as origi¬ 
nally framed was based on the alleged use 
by the defendants’ firm of certain tickets or 
labels on bundles of yarn, it being alleged 
that the defendants were doing so on the 
basis of a right alleged to have been acquired 
by them from the ex-partners in the firm 
of Sunderdas Pritamdas. The plaintiff who 
was one of the partners in the dissolved firm 
of Sunderdas Pritamdas claimed the right 
to restrain the defendants from the use of 
these tickets or labels on the ground that 
two of the ex-partners in the firm of Sunder¬ 
das Pritamdas, namely, Pahlajrai and Gir- 
dharidas had fraudulently and in violation 
of the rights of the plaintiff and in collusion 
with the defendants transferred the said 
tickets and trade marks to the defendants 
which they had no right to do and which 
the defendants had no right to purchase or 
in any way to deal with. There was an ap¬ 
plication for an interim injunction and in 
the disposal of that application the learned 
advocate for the defendants stated that the 
defendants claim no proprietary interest 
whatever in trade marks or tickets referred 
to; that he had merely purchased a certain 
quantity of goods bearing these tickets, that 
he claimed the right to sell these goods, and 
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that the defendants undertook that they 
a would not print or attach to any other goods 
any of these four tickets or labels. The order 
concludes : 

On those facts and in these circumstances I am 
not prepared to make any order in favour of this ap¬ 
plication under 0. 39, Rr. 1 and 2, Civil P. C., the 
application to stand dismissed. But the undertak¬ 
ing given by the learned advocate for the defen¬ 
dants is to be binding on the defendants and a 
breach of the undertaking will bo treated as a 
breach of an injunction. 

The allegation of the plaintiff now is that 
subsequent to 5th March 1940 the defendants 
in the course of their business are placing 
upon bundles of yarn sold by them tickets 
5 or labels which are a colourable imitation of 
the tickets or labels which formed the original 
subject-matter of the suit; and the learned 
advocate for the plaintiff contends that 
though this is a fresh cause of action and 
though this fresh cause of action has arisen 
during the pendency of this suit neverthe¬ 
less the powers of the Court in granting 
amendment are wide and that the amend¬ 
ment should be allowed because it causes 
no prejudice to the defendants which cannot 
be compensated for in costs. The learned 
advocate for the defendants on the other 
hand has contended that the Court has no 
c power to permit the plaintiff to introduce 
into a suit by way of amendment a new 
cause of action which has accrued to the 
plaintiff during the pendency of his suit; 
but, in such a case, the plaintiff must be re¬ 
ferred to a fresh suit. In support of his con¬ 
tention he has relied on the case in ( 1932 ) 101 
L J K B 245* and he has also relied on two 
decisions of their Lordships of the Privy 
Council, namely, the cose in 48 Cal 832 2 and 
A I R 1927 P c 18. 3 


I do not think the decisions of their 
Lordships of the Privy Council which are 
referred to above really support the learned 
j advocate for the defendants because all 
their Lordships say in the case reported in 
43 cal 832“ is that the Court has no power by 
amendment to enable one distinct cause of 
action to be substituted for another nor to 
change by means of amendment the subject- 
matter of the suit. And their Lordships* re. 
marks in the other case reported in A I R 


1. (1932) 1 K B 423 : 101 L J K B 245 : 146 L ' 
336, Eshelby v. Federated European Bank Ltd. 

2. (’22) 9 A I R 1922 P C 249 : 63 I C 914 : 48 Ct 
832 : 48 I A 214: 4UBR30 (P C), Ma She 
Maya v. Maung Mo Hnaung. 

3 -J' 27 ) 14 A 1 R 1927 P C 18 : 100 I c 56 : 6 Pa 
323: 54 I A 55 (P C), Ramsaran Mandar v. Maka 
bit Sahu. 


1927 p c IS 3 are more or less to the same 
effect. But the case reported in 101 L J K B 
245 1 certainly supports the argument of the 
learned advocate. The power of amendment 
given to the Court, wide though it is, does 
not cover the granting of an amendment to 
introduce into a suit a cause of action which 
did not exist when the suit is filed but 
which has arisen during the pendency of the 
suit. Speaking for myself, I do not think 
any of the authorities referred to above go 
so far, but I do think they are authorities 
which the Court would have regard to in 
determining whether or not it should exer- - 
cise its discretion to grant or refuse an ap¬ 
plication for amendment. f 

In the present case I do not think I would 
be justified in allowing the proposed amend¬ 
ment. I see no reason for doing so. The 
order made by me on the application under 
O. 39, Rr. 1 and 2, Civil P. C., and the under¬ 
taking given on behalf of the defendants, 
practically concludes the present suit. The 
amendment sought will introduce an entire, 
ly new cause of action unconnected in any 
way with the existing cause of action. In 
other words, if this application is allowed the 
plaintiff is permitted to alter the nature of 
the suit and to convert it into what is 
known as a passing off action. I think the $ 
defendants must necessarily bo prejudiced if 
such an application is allowed; and tho 
nature of the prejudice caused is not such as 
can bo compensated for in costs. I must, 
therefore, disallow this application, but I 
make no order as to costs. In view of this 
order rejecting the application for amend¬ 
ment of the plaint Mr. Manganmal for tho 
plaintiff drops the application under O. 39 , 
Rr. l and 2, Civil P. C., which is according¬ 
ly dismissed. The application under S. 148, 
Civil P. C., and R. 8, Chap. 7 of the rules of 
the Court is consequently dropped and is 
dismissed. The matter is postponed to 8th h 
August 1940 for framing issues. 

K.S./R.K. Application disj7iissed !, 


r ai i. n. Dina o 

Davis C. J. 

P. C. Tarapore— Appellant 
v. 

Emperor , 

&5S1941 Cit? Ma8iSlrat6 - 
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“ Criminal F. C. (1898), Ss. 422 and 423 _ 

a There is no provision for appearance of com¬ 
plainant’s advocate in appeal even in non- 
cognizable offence — Court has discretion to 

allow complainant's advocate to argue case_ 

Ss. 422 and 423 are not exhaustive. 

There is no provision in the Criminal Procedure 
Code for appearance or argument by the com¬ 
plainant’s advocate in an appeal even in a non- 
cognizable case in addition to or in substitution for 
appearance or argument by the Public Prosecutor 
and although Ss. 422 and 423 are not exhaustive 
they clearly indicate that the Legislature has by 
necessary implication excluded the appearance in 
appeal of an advocate for the complainant. Should 
the Public Prosecutor not appear, it would neces¬ 
sarily be in the discretion of the Court to allow 
the complainant’sadvocate to arguethecase. Where 
& the Public Prosecutor appears, the complainant’s 
advocate can as an advocate attend the Court and 
be prepared to assist the Court if the Court requires 
his assistance : (’25) 12 AIR 1925 Sind 99, Disting.; 
(’33) 20 A I R 1933 Sind 345, Expl.\ (’40) 27 AIR 
1940 Bom 14, Approved. [P 6c, /, g ; P 7c] 

KJtemchand R. F. Khilnani — for Applicant 

(Complainant). 

E. E. Jhirad —for Appellant. 

Kazi Khuda Bahhsh , Public Prosecutor — 

for the Crown. 

Order. — This is an application by the 
complainant in a defamation case in which 
the accused has been convicted and sentenced 
to a fine of Rs. 51 and has appealed. The 
complainant asks that he be allowed to be 
c heard by his advocate in the appeal. The 
reasons given for this unusual application 
are that the case lasted two and a half years, 
that the complainant was represented by 
advocates in the lower Courts, the offence 
is a non-cognizable offence and that the 
decision in the appeal will vitally affect the 
complainant. Three cases in support of the 
application are cited in the application itself. 

There is no provision in the Criminal 
Procedure Code for appearance or argument 
by the complainant’s advocate in an appeal 
even in a non-cognizable case in addition to 
or in substitution for appearance or argu¬ 
ment by the Public Prosecutor. It is true 
d that in the trial Court an advocate engaged 
by the complainant usually appears for the 
complainant in a non-cognizable offence 
subject to the orders of the Court under 
S. 495 , Criminal P. C. But in S. 423 of the 
Code, which deals with the hearing of ap¬ 
peals, provision is made for hearing the 
appellant or his pleader and the Public 
Prosecutor, but no provision is made for 
hearing the advocate of the complainant, 
nor does S.422, Criminal P. C., make any 
provision for notice of an appeal to be given 
to the advocate for the complainant. There¬ 
fore, it may bo said that by necessary im¬ 
plication the Legislature has excluded the 
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appearance in appeal of an advocate for the 
complainant. Clearly, if the Public Prose. * 
cutor appears ordinarily there would be no 
necessity for the Court to have the assist- 
ance of the complainant’s advocate. In an 
appeal the case has proceeded from a trial 
to a conviction. The Crown is now directly 
concerned in the case. The accused is no 
longer under trial. He has become a con- 
victed person. The Crown is responsible for 
carrying out the sentence passed by the 
Court. Furthermore, the Public Prosecutor 
stands not necessarily for conviction but 
for justice, and it would be affectation to 
pretend that an advocate for a complainant 
appearing for a complainant, vitally affected, / 
as is alleged in this application, in main¬ 
taining the conviction, would present the 
case before the Court in the same manner as a 
Public Prosecutor who has not the same per¬ 
sonal interest in the case. The learned Public 
Prosecutor who is present, informs me that 
it is the consistent practice of this Court 
for the Public Prosecutor only to appear in 
appeals, even when the offence is a non- 
cognizable offence. 

As I have said, the law itself makes no 
provision for the appearance of advocates 
privately engaged on behalf of the complain¬ 
ant. Clearly this practice is in accordance g 
with the law and has otherwise much to 
recommend it. Should the Public Prosecu¬ 
tor not appear, it would necessarily be in 
the discretion of a Court to allow the com¬ 
plainant’s advocate to argue the case, and 
it may be said that Ss. 422 and 423, Criminal 
P. C., are not exhaustive. So far as the case 
reported in IS S L R 30 l is concerned, the 
complaint concerned, as here, is a case of 
defamation, but the Court was concerned 
not with the appeal but with the trial in the 
lower Court, and though it might be argued 
that the same principle applies, the sections 
concerned are different. In the reported case h 
the section applied is S. 495, Criminal P. C. 
In the case of an appeal the sections con¬ 
cerned are Ss.422 and 423, Criminal P. C. 
The case in 27 SLR 331 2 does not directly 
support the complainant’s application. The 
offence in that case was one of murder and 
the Court refused the application of the 
complainant to conduct the prosecution by 
his own advocate. A case more in point is 
the Bombay case in 41 Bom L R 1231, 3 where 

1. (’25) 12 A I R 1925 Sind 99 : 81 I C 59 : 25 
Cr L J 571 : 18 S L R 30, Gbadially v. Emperor. 

2. (’33) 20 A I R 1933 Sind 345 : 35 Cr L J 320 . 

27 S L R 331, Kabul Ibrahim v. Emperor. 

3. (’40) 27 A I R 1940 Bom 14 : 185 I C 795 : 41 
Cr L J 245 : 41 Bom L R 1231, Pragji v. Bkagwanji. 
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n the Court held that in an appeal against a 
conviction, the Crown only is entitled to be 
served with notice, but that in private pro¬ 
secutions the Court may allow the complain¬ 
ant to appear by an advocate, but it is not 
bound to do so. The practice in the Bombay 
High Court, Beaumont C. J. stated, was for 
an advocate for the complainant to be heard 
if the Court thinks fit to hear him. 

In this appeal Mr. Kazi Khuda Bakhsh as 
Public Prosecutor is to appear. He states 
that consistently with the view he takes of 
the case, he will, if he thinks necessary, 
avail himself of the assistance of the com¬ 
plainant's advocate and with this assurance 
^ the complainant should, I think, for the time 
being be content. I will, however, not at 
present refuse this application. I will post¬ 
pone passing final orders until I hear the 
Public Prosecutor in appeal and decide whe¬ 
ther it is necessary in the interests of justice 
that the complainant's advocate should also 
be heard. In view of this order, there is no 
need to give notice to the complainant of 
the hearing of this appeal. The case will be 
posted on the board in the usual way, and 
his advocate can as an advocate attend the 
Court and be prepared to assist the Court if 
the Court requires his assistance. Order 
£ accordingly. 

G.N./r.K. Order accordingly . 
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Davis C. J. and Weston J. 

Sitaldas Pohumal — 

Plaintiff — Applicant 
v. 

Nihalchand Issardas and others — 

Defendants — Opponents . 

Civil Bevn. Appln. No. 119 of 1939, Decided on 
24th January 1941, to revise order passed by Joint 
Sub-Judge, Hyderabad, D/- 8th November 1939. 

d (a) Civil P. C. (1908), S. 115 and Sch. 2, R. 3 
— Judge allowing amendment adding issue 
against party’s wishes alter case is already 
referred to arbitration — It is case decided 
within S. 115 — Judge in such case deals with 
matter referred in manner not provided by Sch. 2. 

Where tho Judge has in effect decided that 
whether the plaintiff likes it or not, some particu¬ 
lar issue, not agroed by the plaintiff to be referred 
to arbitration, ia despite his objections to be referred 
to arbitration that is a decided case within the 
meaning of S. 115. The Judge in suoh a caso 
deals with the matter reforred to arbitration 
within the meaning of para. 3 (2) of Soh. 2 when 
ho allows tho amendment of the written statement 
and, in effect, directs the arbitrator to add to the 
issues referred a further issue on a question upon 
which, by necessary implication, the parties had 
already agreed and whioh agreement by necessary 


implication is involved in the issues referred. The 
Judge deals with the matter referred to arbitration “ 
in a manner not provided in the schedule. (P 7/i; 

P 8 h] P 9a] 

(b) Civil P. C. (1908), Sch. 2, Para. 3—Scope 
of—Court cannot compel party to refer to arbi¬ 
tration matter not agreed to be referred. 

While para. 3 restricts the limitation on the 
Court’s power in the case of matters referred to 
arbitration, it does not thereby give the Court 
power to compel one of the parties to go to arbitra¬ 
tion on a matter which he has not agreed shall be 
referred. There is no provision in the schedule 
which enables a Court directly or indirectly, to 
force a party to refer a matter in dispute. Hence 
a Court has no power to nullify a reference lawfully 
made by an addition, to the matter referred, of 
some other matter by an amendment of the plead, 
ings. The Court cannot add to the subject-matter / 
either by allowing an amendment of pleadings or * 
otherwise : (’25) 12 A I R 1925 Sind 102 and (’36) 
23 A I R 1936 Mad 151, Disting. ; (’39) 26 A I R 
1939 Pat 597, Ref. (P 7 h; P 8 e,f] 

Fatehchand Asndomal — for Applicant. 

Srikrishindas H. Lulla for Dingomal Narain - 
sing — for Opponents. 


Davis C. J. — This is an application in 
revision against an order of the joint Sub¬ 
ordinate Judge of Hyderadad, allowing the 
amendment of a written statement in a suit 
which at the time had been already referred 
to arbitration, and, by necessary implication 
of the words used in the order, directing tho 
arbitrator to raise a fresh issuo to give effect a 
to tho amendment which tho Subordinate 
Judge had allowed. A preliminary objection 
was taken that no application in revision 
would lie from an order allowing the amend¬ 
ment of pleadings by an interlocutory order. 
The decisions of this Court are that no ap¬ 
plication in revision lies against an interlo. 
cutory order, but tho decisions of this Court 
are also that whether a particular order does 
or does not decide a case within the terms 
of s. 115, Civil P. 0., so as to attract its 
application, depends upon each case. We 
think, where, as in thiB case, the Subordinate 
Judge has in effect decided that, whether 
the plaintiff likes it or not, some particular ^ 
issue, not agreed by the plaintiff to be re. 
ferred to arbitration, is, despite his objections 
to be referred to arbitration, that is a decided 
case within the meaning of s. 115 , Civil P. 0. 
We think the learned Judge has overlooked 
this aspect of the case when discussing the 
meaning of the term “matter” in sub.para .2 
of para. 3 in sch. 2 , Civil P. C., for while 
para. 8 restricts the limitation on the Court’s 
power in the case of matters referred to 
arbitration, it does not thereby give the 

toTo 0ne of fche Pities 

to go to arbitration on a matter whioh he 

has not agreed shall be referred. Paragraph i 
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requires that the parties interested shall 
a agree that a matter in difference between 
them shall be referred. It is this agreement 
to refer which is the basis of the Court’s 
order and its jurisdiction, and there is, so 
far as we know, no provision in the schedule 
which enables a Court, directly or indirectly, 
to force a party to refer a matter in dispute. 

In the case before us the suit was one for 
partnership accounts. The existence of the 
partnership was admitted in the written 
statement; the date of its dissolution was, 
inter alia, in dispute. The parties agreed to 
refer their disputes to the sole arbitration of 
one Mr. Tejumal Kalachand, advocate, and 
b the application states that “the disputes of 
the parties are set out in the issues," and 
it was this dispute, so defined, that was 
referred by the Subordinate Judge by his 
order. The issues are as follows : 

1. Whether the Court has jurisdiction ? 

2. Whether the suit is barred by limitation ? 

3. When did the partnership commence and end 

on what terms ? 

4. What would be due on taking accounts ? 

5. What should the decree be ? 

No other issue nor amendment sought. Mr. 
Tejumal notifies commission. Documents within a 
week .... 

to which one further issue was added by a 
c subsequent order. This issue is as follows : 

1-A. Whether any fraudulent items* have been 
made? If so, to what extent. 

There was no dispute about all this, and 
the order of reference referring all these 
issues was passed by the Subordinate Judge. 
Therefore, however, the defendant thought 
of another defence, that is, that there was no 
partnership at all, but that the relation of 
the plaintiff to the defendants was that of 
servant and master, and the defendants 
asked for leave to amend their written state- 
ment accordingly. The plaintiff objected, 
but his objection was overruled, and the 
Subordinate Judge allowed the amendment 
d holding that para. 3 ( 2 ) of sch. 2 , Civil P. C., 
was no bar to the exercise by him of juris¬ 
diction in this matter, because this matter 
had not been referred to arbitration. But if 
this decision of the Subordinate Judge be 
accepted, arbitration proceedings would lose 
all finality. After a reference the written 
statement could be amended, a fresh defence 
taken, which might render all the arbitra¬ 
tion proceedings infructuous, and the defen¬ 
dant would have to agree that this fresh 
matter be also referred to arbitration or con¬ 
tinue proceedings which might well have 
been rendered infructuous by an amendment 
of the pleadings made subsequent to the re¬ 


ference, and which might bring before the 
Court agam as a suit a dispute which had * 
been already referred. 

It is argued that the Court has discretion 
to do this, and that if the discretion is 
wrongly used, the party aggrieved must 
suffer and take advantage of such appeal as 
the law provides. What this provision is, the 
learned advocate for the opponents did not 
clearly indicate to us, and to us it appears 
that a Court has no power to nullify a re¬ 
ference lawfully made by an addition, to the 
matter referred, of some other matter by an 
amendment of the pleadings. The Court 
could not, for instance, strike out any one of 
the issues referred because the Court has no / 
jurisdiction over the subject-matter of the 
reference after the order of reference is made. 
Paragraph 3 ( 2 ) of Sch. 2 provides for that, 
and as the Court cannot subtract from the 
subject-matter, so, we think, the Court can¬ 
not add to the subject-matter either by 
allowing an amendment of pleadings or 
otherwise. The W’ords of para. 3 are very 
wide : “The Court shall not save . .. deal 
with such matter in the same suit.” The 
Sind case to which the Subordinate Judge 
refers, 18SLR 303, 1 has no bearing on the 
question at all relating, as it does, to some¬ 
thing entirely outside the matter of refer- g 
ence, the appointment of a receiver to 
safeguard the property pending completion 
of the arbitration. The Madras case, AIR 
1936 Mad 151, 2 is also not in point. 

The Patna case, AIR 1939 Pat 597, 3 to 
which the learned advocate for the opponents 
invites our attention, relates to the reference 
of a suit as a whole, and we do not see it 
necessary to agree or disagree with that 
ruling, in the present case. Circumstances 
may arise in which an arbitrator has power 
to grant what is in effect an amendment of 
the pleadings of the parties in a matter re¬ 
ferred to his arbitration. About that we ?| 
express no opinion, but, in the case before us, 
we consider that the Subordinate Judge did 
deal with the matter referred to arbitration 
within the meaning of para. 3 (2) of sch. 2, 
Civil P. C., when he allowed the amendment 
of the written statement, and, in effect, direc¬ 
ted the arbitrator to add to the issues referred 
a further issue on a question upon which, by 


. (’25) 12 A I R 1925 Sind 102 : 78 I C 84 : 18 
SLR 303, Chetansing Bagsing v. Gulibai. 

!. (’36) 23 A I R 1936 Mad 151 : 160 I C 989, 
Subramanian Namboodripad v. Vasudevan Nam- 

^T39) P 2 d 6 A I R 1939 Pat 597 : 185 I C 273 s 20 
P L T 700, Tejpal Marwari v. Kedarnath Himat- 

singka. 
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a necessary implication, the parties had already 
agreed and which agreement by necessary im¬ 
plication, was involved in the issues referred. 
The Subordinate Judge, therefore, in our 
opinion,did deal with the matter referred to 
arbitration in a manner not provided in the 
schedule. We think, therefore, the order dated 
6th November 1939, of the Subordinate Judge 
was without jurisdiction, and we set it aside 
accordingly. The applicant is entitled to 
his costs. 

R.K. Order set aside. 
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l Davis C. J. 

Emperor 

v. 

Vishwanatli B . Patel and others 
Accused 1 to 4 — Opponents. 

Criminal Revn. Appln. No. 6 of 1940, Decided 
on 24th May 1940, to revise order of 3rd Addl.City 
Magistrate, Karachi, D/- 3rd February 1940. 

(a) Companies Act (1913), Ss. 282, 137, 138, 
141A — Private complaint of offence under 
S. 282 is not barred. 

Section 137 has no relation to a prosecution for 
an offence under S. 282 nor does S. 138 or S. 141A 
bar a prosecution upon a private complaint of an 
c offence under S. 282. (P lOn.6) 

(b) Companies Act (1913), S. 141A—“Of any 
offence in relation to the company for which he 
is criminally liable.” 

The words “of any offeuce in relation to the com¬ 
pany for which he is criminally liable** in S. 141A 
mean not only criminally liable under the Act but 
criminally liable under the Penal Code as well. 

(P 10c) 

(c) Criminal P. C. (1898), S. 5 (2) — Special 
Act making special offence and special proce¬ 
dure—Prosecution not in accordance with such 
procedure is barred (Obiter). 

Where a special Act makes a special offence and 
a special procedure for the prosecution of offences 
under that Act, prosecutions not in accordance with 
d that special procedure are barred. [P lOe] 

• (d) Companies Act (1913), S. 237—Section 
is not limited to criminal liability of directors 
under Companies Act. 

The whole scheme of S. 237 appears to bo enabl¬ 
ing rather than mandatory or exclusive. The Court 
may order the liquidator to prosecute or refer tho 
matter to the Registrar. The Registrar may refuse 
to prosecute and the liquidator with the previous 
sanction of the Court may prosecute, but the section 
is not limited to the criminal liability of directors 
under tho Companies Act, so that the section is 
not limited to special offences created under the 
Act * [P 10/, g] 

• (e) Companies Act (1913), S. 237 — Private 
person is entitled to make complaint to Court 
oi offences against director or officers ol com¬ 
pany even if company Is being wound up. 


There is nothing in law to prevent a private per¬ 
son making a complaint to a Court of offences under c 
the Companies Act or the Penal Code against direc¬ 
tors or officers of the company in relation to the 
company even if the company is being wound up. 

[P lib) 

Kazi Khuda Bal;hsh , Assist. Public Prosecutor 

— for the Crown. 

U. B. Chandiramani , Kimatrai Bhojraj , Ear - 
dayal Hardy and IV. B. L. Vcllani — 

for Opponents 1, 2, 3 and 4 respectively. 

Order. — This is an application in revi- 
sion against an order of the Additional City 
Magistrate, Karachi, dismissing a complaint 
filed by a Sub-Inspector of Police against 
four persons; accused l and 2 , Yishwanath 
B. Patel and Bhagwandas P. Samtani, are / 
two directors of a company called the Zona 
Chemical Company Ltd. in compulsory 
liquidation, accused 4 Ramdas Ailwadi, as 
the auditor, and accused 3 , Rainchand B. 
Bahry, as the Managing Agent and Director 
of the company, of an offence under s. 237, 
Companies Act. The learned Magistrate took 
the view relying upon three rulings in 53 Cal 
929, 1 AIR 1923 Mad 339 2 and AIR 1933 Sind 
325, 15 that a private individual cannot bring 
a complaint of an offence under S. 2 S 2 , Com¬ 
panies Act, for the Act itself nowhere pro¬ 
vides that a private individual may set the 
law in motion to prosecute for an offence 
under the Companies Act; further, the learn- 9 
ed Magistrate was of the opinion that S. 5 ( 2 ), 
Criminal P. C., was a complete answer to all 
arguments to the contrary effect. 


Mr. Kimatrai who appeared for the oppo- 
nents in this revision application was pre¬ 
pared at first to go as far as tho learned 
Magistrate and to contend that no private 
individual could lodge a complaint under 
S. 282 , Companies Act; but when I pointed 
out to him that S. 237, Companies Act, only 
applies to offences revealed in the course of 
a winding up and that clearly an offence 
under s. 282 could be committed or be dis¬ 
covered when a company was not being h 
wound up, for instance, the well-known case 
in (1932) l K B 442, 4 is a case in point, he 
stated that ss. 137, 133 and 141A were the 


A. 


i u ii6 


72 I C 175 : 
Kuppuswami 


24 

v. 


r l T 4 A1 * 1927 C* 1 : vo 1 urn: *7 

920 : 44 c L J Ashutosb 

2. (’23) 10 A I R 1923 Mad 339 
Cr L J 886 : 44 M L J 281. 

Emporor. 

3 A ™ # > 20 A I R 1933 Sind 325 
Er L J 129, Emperor v. Mahomed Uaman. 

4 - U982) 1 K B 442 : 101 L J K B 97 • 29 Hn. r n 

SViSmV = “ A * «« 

48 T L B 62, Rex v. Kyls&nt (Lord). 
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appropriate sections and provided an appro, 
priate procedure for such cases. But refer¬ 
ence to section 137 will show that it has no 
application to offences under S. 232 at all. 
Section 137 merely gives the Registrar power 
to call for information and a refusal is made 
an offence punishable with a fine of Rs. 50, 
and though the words of sub-s. (3) may make 
it clear that a complaint of an offence under 
this section must be made by the Registrar, 
for that sub-section now provides that on an 
application by the Registrar and upon notice 
to the company, the Court may make an 
order for the production of documents, S. 137 
has no relation to a prosecution for an of- 
fence under S. 2 S 2 , Companies Act. Nor does 
it appear to me that S. 133 or s. 141A, Com¬ 
panies Act, bars a prosecution upon a private 
complaint of an offence under S. 232. Section 
13S provides for an investigation into the 
affairs of a company by inspectors. Section 
138 itself shows that such an investigation 
will be made only in special circumstances; 
and S. 141A gives the Local Government 
power to refer the case to the Advocate 
General or the Public Prosecutor to institute 


proceedings, if he thinks proper, but that 
section, it appears to me, relates not only to 
offences under the Companies Act but also 
to offences under the Penal Code. The words 
“of any offence in relation to the company 
for which he is criminally liable” mean, it 
appears to me, not only criminally liable 
under the Act but criminally liable under 
the Penal Code as well. The words in S. 141A, 

Companies Act, are very wide: 

If from any report made under S. 138 it appears 
to the Local Government that any person has been 
guilty of any offence in relation to the company for 

which he is criminally liable. 

Generally speaking, then, it may be said 
that the provisions of the Companies Act do 
not exclude a private complaint of a crimi- 
nal offence committed in relation to a com¬ 
pany. This question is discussed in 44 C W N 
454.6 B u t it may be said that in the more 
limited sphere of winding up the special 
provisions of S.237 of the Act bar and are 
intended to bar complaints and prosecutions 
bv private individuals because a special pro¬ 
cedure is provided for such complaints in 
that section. Reference is made to a Madras 
case, A I R 1923 Mad 339,- a case under the 
Madras Abkari Act, to 53 Cal 929, a case 
under the Provincial Insolvency Act, and to 
two cases under the Fishery Acts, (1839) 22 


5. (’40) 27 A I R 1910 Cal 232 : 188 1 C 537 : 41 
Cr L J 625 : I L R (1940) 1 Cal 575 . 44 C N 
154, Surendra Nath v. Kalipada Das. 


Q B D 622 6 and (1990) 25 Q B D 221 7 but a . 
feature of all these cases is that both an 
offence and a special procedure are created 
by the same Act, and it is not difficult to say 
that where a special Act makes a special 
offence and a special procedure for the pro- 
secution of offences under that Act, prosecu¬ 
tions not in accordance with that special 
procedure are barred. 


In considering a case under s. 141A, Com- 
panies Act, in 44 c W n 454 s the Judges 
pointed out that s. 141A merely empowers 
the Government to refer to the Advocate 
General or the Public Prosecutor and con¬ 
fers on the officers concerned authority to > 
prosecute. In s.237 much the same words ' 
are used, and the purpose is the same, to 
provide for investigation where necessary 
and for prosecutions of criminal offences 
committed by officers of the company in re- 
lation to the company and special provision 
is made in the section for prosecution of 
offences in a case where the winding up is 
compulsory and a case where the winding 
up is voluntary; but the whole scheme of 
the section appears to be enabling rather 
than mandatory or exclusive. The Court 
may order the liquidator to prosecute or 
refer the matter to the Registrar. The Re- 
gistrar may refuse to prosecute and the 9 
liquidator with the previous sanction of the 
Court may prosecute, but it does not appear 
to me that the section is limited to the cri¬ 
minal liability of directors under the Com¬ 
panies Act, so that the section is not limited 
to special offences created under the Act, 
one of the essential conditions of those spe¬ 
cial and exclusive prosecutions of which the 
Abkari Act and the Provincial Insolvency 
Act are examples. 

It is true that under sub-s. (G) of S. 237, 
Companies Act, no prosecution is to be 
undertaken by the Registrar without first 
giving the accused person an opportunity of h 
being heard, but that is not in my opinion 
sufficient, either of itself or read with the 
other provisions of the section, to limit the 
prosecution of directors and officers of the 
company for offences for which they are 
criminally liable in respect to a company, 
to prosecutions only under S. 237 of the Act. 
As I have pointed out, if S. 141A ana S. 237 
were to be considered exclusive of com - 


i. (1889) 22 Q B D 622 : 58 LJMC 132 : 60 L T 
638 : 37 W R 492 : 16 Cox C C 618 : 63 J P 470, 

MIS^O) 25 Q B D 221 : 59 L J M O 151 : 63 L T 

168 : 17 Cox C C 129 : 54 J P 757, Anderson v. 
Hamlin. 
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a plaints by private individuals, even offences 
under the Companies Act would go un. 
punished if there were no investigation 
under S. 138 and no winding up under S. 237. 
There is no provision in the Companies Act 
staying any prosecution which may have 
been started before or during the winding 
up of a company, though ordinarily, as a 
matter of prudence and common sense a 
Court would adjourn a complaint of offences 
against directors and officers of a company 
in relation to that company if it were in¬ 
formed that the company was. being wound 
up and that the Court or the Registrar or 
the liquidator had taken cognizance of the 
^ affairs of the company and would institute 
under the appropriate section criminal pro¬ 
ceedings, but there is in my opinion nothing 
in law to prevent a private person making a 
complaint to a Court of offences under the 
Companies Act or the Penal Code against 
directors or officers of the company in rela¬ 
tion to the company even if the company is 
being wound up. There is no prohibition 
against proceedings without sanction as is 
contained in s. 107, Insurance Act. 

Therefore, it appears to me that the com¬ 
plaint should not have been dismissed, but 
it does not appear to mo necessary in the 
t interests of justice that I should in revision 
set aside the order of the Magistrate dis¬ 
charging the accused, for the affairs of this 
company are now in the cognizance of this 
Court, and the Court or the Registrar will, 
1 have no doubt, take aotion, if it is consider¬ 
ed appropriate under sub-ss. (l) or (6) of 
s. 237 to do so. Furthermore, the complaint 
in this case is not a private complaint in 
the ordinary sense of the word os the com¬ 
plainant is a Sub-Inspector and the prose¬ 
cution is on behalf of the Crown. A copy of 
this order should be sent to the Official 
Liquidator so that he will have this aspect 
d of the case before him and can invite the 
attention of the Court to s. 237, Companies 
Act, when the affairs of the company come 
before it. I dismiss this revision application 
accordingly. 

K.S./R.K. Application dismissed. 
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V 9 

Emperor. 

Confirmation Case No. 9 and Criminal Ac 
No. 25 of 4 1941 f Decided on 3rd April 1941, aga 
conviction and sentence of First Addl. Sess. Ju 
Hyderabad, D/. llth January 1941. 


• (a) Evidence Act (1872), Ss. 45 and 7—Evi- 
dence of trackers is relevant and admissible e 
under S. 45 — Whether particular tracker is 
expert or not should be decided by trial Court. 

Evidence that there were footprints at or near a 
scene of offence or that the footprints came from a 
particular place or led to a particular place, is rele¬ 
vant evidence under S. 7 and statements as to these 
facts made by person skilled in identifying footprints 
are not excluded by S. 45. The words ‘science* or 
'art' in S. 45 are to be construed widely. The 
amendment relating to finger impressions is made 
to meet particular decisions which bad been given 
by the Courts. The amendment does not operate 
to limit in any way the wide meanings which 
should be given to the expressions 'science* or‘art.' 
Whether a particular tracker called upon to assist, 
is or is not an expert in this art or science, is of 
course a matter to be decided by the Judge or 
Magistrate, before reliance can be placed upon his * 
evidence. But if it is established to the satisfaction 
of the Court that the tracker is a person capable of 
distinguishing and identifying footprints, there is 
no reason why his evidence should not be given 
such consideration as it may deserve: (’28) 15 AIR 
1928 Bom 158 and (’37) 24 A I R 1937 Mad 951, 
Rel. on. [P 127i; P 13a,5, c) 

(b) Penal Code (1860), S. 302 — Injury by 
hatchet on chest with violence — Offence is of 
murder. 

Where injury has been caused with a hatohet by 
a deliberate blow on the chest, struck with violence 
causing a mortal injury, the offence committed is 
murder. (p 14c) 

(c) Penal Code (1860), S. 302—One deliberate 
blow in chance meeting on interchange of ^ 
abuses by hatchet — Sentence reduced to trans¬ 
portation. 

The meeting of the accused and the deceased 
was a ohauce meeting. The blow was not struck 
until there had been some interchange of abuse 
between the two. Only one blow was struck, though 
deliberately there was no meditation to kill : 

Held that the sentence should be reduced from 
death to transportation for life. [P lie] 

Abdul Rehman — for Appellant. 

Partabrai D. Punwani , Advocate Qeneral — 

for the Crown. 

Weston J. — The appellant in this case, 
Sidik, son of Sumar, has been convicted by 
the First Additional Sessions Judge, Hydera¬ 
bad, of murder and has been sentenced to 
death. He has appealed and the sentence 
of death comes before us for confirmation. 
The charge against Sidik is that he mur¬ 
dered one Lalu.a Khaskheli as is Sidik him. 
self, about 10 or 10-30 A. M. on 2nd May 1940 
at a place on the Public Works Department 
canal road adjoining the canal known as 
Mahomooda Wah, about two miles from 
Mirpur Bathoro. The murder is said to have 
been committed with a hatchet, but the 
injured man Lain did not die until seven 
days afterwards, on 9th May, in the dispen¬ 
se at Mirpur Bathoro. The medioal evi¬ 
dence shows that deceased had one incised 
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wound on the chest which penetrated as far 
as the lung and fractured three of the ribs. 
There can be no doubt that the death was 
due to this injury and that this injury must 
have been caused by someone with a hatchet. 

The prosecution evidence to connect the 
appellant with this injury to Lalu is that of 
three persons, Khuda Bakhsh, his brother 
Saleh, both parhars by caste, and one Ismail 
also known as Sidik, a kumbhar by caste, 
who are said to have witnessed the actual 
occurrence. Khudabakhsh is said to have 
been in his garden about 50 or Go paces from 
the scene of the offence and his brother 
Saleh was also in his garden in a babul tree, 
b cutting branches, while Ismail is said to 
have been collecting cow-dung close-by. The 
attention of these three persons according 
to their evidence, was attracted by the noise 
of abuses being given, and they saw the 
appellant Sidik strike Lalu with the sharp 
side of his hatchet on the chest. They ran 
up and Sidik is said to have run away. Lalu 
is said to have made a statement to Khuda 
Bakhsh naming the appellant, and stating 
there was a long dispute between them over 
a woman, and that seeing him in the jungle 
Sidik had struck him with the hatchet, and 
Lalu is said to have requested Khuda Bakhsh 
c to inform his relations and also to make 
report to police. Accordingly Khuda Bakhsh 
says that he sent his cousin Jurio to inform 
the relations of Lalu, and he himself went 
fco Mirpur Bathoro, where he made the first 
report of the offence at 11-30 A. M. This 
first report gives the time of the offence as 
10 A. M., and it recites that Khuda Bakhsh. 
Saleh and Ismail or Sidik, witnessed the 
offence, and it sets forth the statement said 
to have been made by Lalu to Khuda Bakhsh 
when he came up and found him lying 
injured. The Sub-Inspector of Police is said 
to have arrived at 1*2-30 noon to find Lalu 
injured, with a bandage on his chest, and as 
d Lalu was conscious and able to speak he 
recorded a statement of Lalu. In this state¬ 
ment Lalu said that he was going to the 
village of Sumur Lashari to bring a carpen¬ 
ter at the request of his zamindar Ghulam 
Muhammad and while going along the 
eastern bank of Mahmooda Wall he met 
Sidik,appellant, who abused him. Lalu said 
that there was enmity with the appellant 
Sidik over cattle arid also previous quarrels 
which had been patched up, also over cattle, 
in which quarrels Lalu had struck the father 
of appellant Sidik with a lathi. The state¬ 
ment recites that the appellant struck Lalu 
with a hatchet and that on Lalu s cries 


Khuda Bakhsh, his brother Saleh and Sidik 
kumbhar had come up, whereupon the * 
appellant Sidik had run away. The Sub- 
Inspector had Lalu removed to the dispen¬ 
sary at Mirpur Bathoro and on the same 
afternoon, 2nd May, between 3 and 4 P. M. 
a further statement of Lalu was recorded by 
the second class Magistrate, Mirpur Bathoro. 
In this statement Lalu said that not only 
Sidik, appellant but also his brother Bidu 
had met him and on seeing him, Lalu, they 
ran towards him each with a hatchet in 
their hands, that Bidu incited Sidik to kill 
and Sidik thereupon struck him twice with 
the sharp side of his hatchet. On Lalu’s 
cries the three witnesses came up and shortly / 
afterwards the Sub-Inspector, who sent him 
to the hospital, and the motive for the 
attack in this statement is given that Sidik, 
appellant and his brother suspected Lalu of 
illicit intimacy with one Mt. Bachi, their 
sister. In addition the prosecution relied 
upon certain footprints evidence. 

The appellant has pleaded not guilty and 
denied any attack on Lalu. He claimed that 
he was at Mirpur Bathoro to which place he 
goes daily to sell milk and returns in the 
evening. He suggested that he had been 
implicated by Lalu, as his father and brother 
were witnesses against Lalu in a case in g 
which Lalu was sentenced to three months 
imprisonment, and he produced a copy of 
the judgment in this case which showed 
that Lalu was convicted on 4th June 1938 
under s. 337, Penal Code, and sentenced to 
pay a fine of Rs. 100 or in default to undergo 
a term of the three months rigorous impri¬ 
sonment. He also stated that his uncle had 
enticed away some woman. The learned 
First Additional Sessions Judge has accepted 
the evidence of the eye-witnesses corrobo¬ 
rated by the evidence of the statements made 
by deceased Lalu. The footprint evidence 
he found unreliable, as in two of the tests ^ 
held in his presence the tracker differed in 
identifying the actual footprints of the ap¬ 
pellant. The learned Judge although con¬ 
ceding the matter was of no importance as 
regards the present case has propounded a 
theory that the evidence of trackers relating 
to tests held of suspected persons is not ad¬ 
missible under the Evidence Act, and 
should perhaps deal with this question veiy 

shortly. . , 

Evidence that there were footprints at or 
near a scene of offence or that these foo - 
prints came from a particular place or led 
to a particular place, is relevant evidence 
under s. 7 , Evidence Act, and there is no 
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reason why statements as to these fact3 
a made by persons skilled in identifying foot¬ 
prints, as undoubtedly many trackers in 
Sind are so skilled, should be held to be 
excluded by s. 45, Evidence Act. The learned 
Judge’s argument is that as this section was 
amended in 1899 to include opinion as to 
identity of finger impressions, but has not 
been amended to include opinion as to iden¬ 
tity of foot impressions, evidence as to the 
identity of an accused person’s foot impres¬ 
sion or impressions seen by a witness at the 
scene of the offence and later in a test is not 
admissible. We do not think this view is 
correct. The words ‘science’ or ‘art’ in s.43, 
& Evidence Act, according to the authorities 
are to be construed widely. The amendment 
relating to finger impressions appears to 
have been made to meet particular decisions 
which had been given by the Courts, and we 
do not think that this amendment operates 
to limit in any way the wide meanings which 
should be given to the expressions ‘science’ 
or ‘art.’ There is no doubt that, particularly 
in the Province of Sind, there are trackers, 
who, though they may have difficulty in 
explaining their methods, have a very high 
degree of skill in observing, tracking and 
comparing the footprints of persons. Whe- 
c ther a particular tracker called upon to 
assist, is or is not an expert in this art or 
science, is of course a matter to be decided 
by the Judge or Magistrate, before reliance 
can be placed upon his evidence. But if it 
is established to the satisfaction of the Court 


that the tracker is a person capable of dis 
tinguishing and identifying footprints, ther 
is no reason why his evidence should not b 
given such consideration as it may deserv< 
There is a Bombay case, 52 Bom 228 , 1 decide 
by a learned Judge, who was formerly 
Judge in this Province, and, although th 
question arising in that case was tho identit 
of impressions made by palms of the hand 
and not the identity of impressions made b 
the soles of the feet, the learned Judge whil 
holding the evidence of experts skilled i 
comparing such impressions to be relevan 
has referred to the kindred evidence of foe 
impressions, and he remarks : 

It is also to be observed that in India the opinio 
of expert illiterate trackers called "puggees" hr 
invariably been admitted by Courts in differer 
Provinces, including, to my own knowledge, Sine 
without any exception having been taken, so far o 
I am aware, and has beon valued as evidence. 

We also find that th ese remarks wet 

1. (’28) 15 A I B 1928 Bom 158 : 108 I 0 608 : 2 
Or L J 410 ; 52 Bom 223 : 30 Bom h B 32 
emperor v. Babulal Bihari. 


referred to with approval by the Madras e 
High Court in A I R 1937 Mad 951, 2 and this 
case suggests that the acceptance of expert 
footprint evidence is common in the Madras 
Presidency. Turning now to the important 
evidence in the present case, we think that 
it is conclusive that the injury of the deceased 
Lalu was caused by the present appellant. 
There is the evidence of the three witnesses, 
who are persons who would naturally be at 
the places where they claim to have been at 
the time the offence took place, and the 
evidence of the tapedar shows that from 
those places they could have seen the actual 
blow being struck. Although these three 
persons come from the same village and two f 
of them are brothers, the third, Ismail, is of 
a different caste, and no reason has been 
shown why they should wish to give evidence 
against the appellant. 

A faint suggestion was made that Khuda 
Bakhsh might be the actual murderer. There 
19 nothing whatever to support this sugges¬ 
tion. The statements of these three wit¬ 
nesses, however, do not stand alone, for they 
are directly corroborated by the statements 
made by the deceased, and we have not only 
a statement made by the deceased Lalu to 
Khuda Bakhsh, repeated in the first infor¬ 
mation report, but also a statement made by g 
the deceased to the Sub-Inspector of Police 
and a later statement made to the second 
class Magistrate. It is true that in the state¬ 
ment to the Sub-Inspector the motive for the 
assault is given as a dispute over cattle, 
while in the other statements tho motive is 
given as a depute over a woman, and in the 
statement to the second class Magistrate 
the name of this woman has been given. 
But it may be that ill-feeling between the 
deceased and the appellant arose from several 
circumstances. There can be no doubt, for 
example, that the deceased would harbour 


some ill-will towards the appellant’s family 
on account of the evidence given in the case 
under s. 337, Penal Code. Witness Ghulam 
Muhammad has supported the prosecution 
theory that there was a dispute about a 
woman Bachi, the sister of the appellant, 
with whom Lalu was suspected of being inti¬ 
mate; for he says that he is a zamindar and 
about 8 or 9 months before the offence both 
the appellant and his father Sumar had 
complained to him that Lalu was intimate 
with Mt. Baohi. We think, therefore, that 
the discr epancy, if it is a discrepancy, as to 

2. (-37) 24 A I R 1937 Mad 951 : 172 I 0 485 -Ta 

“ 9 : I L R (1938) Mad 283, In i Myla 
swami Goundan. J 
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0 the motive for the assault is not of any 
importance. 

It is also true that in the last statement 
made by the deceased he appears to have 
embroidered his story, and brought in not 
only the present appellant but his brother 
Bidu, and he has ascribed to Bidu the not 
unusual role of instigator, while also stating, 
contrary to the medical evidence, that two 
blows with a hatchet were struck. We think 
that this improvement in the story is attri¬ 
butable to the bad relations between the 
deceased and the appellant’s family, and he 
may well have desired, after the first shock 
of the injury had somewhat abated, to bring 
b in as many of his enemies as possible. We 
do not think that this throws any doubt 
upon his implication of the appellant, whose 
name appears from the beginning to the end 
in all statements of the deceased, and to 
whom the injury or injuries at all times 
have been ascribed. There can be no doubt 
that the deceased was struck about the time 
given by the prosecution, that is to say, in 
broad daylight. He was struck in the chest 
and he must have seen who had struck him. He 
appears to have been conscious immediately 
after the blow was struck. We find it im¬ 
possible to believe that, knowing his true 
c assailant, he would implicate a person such 
as the appellant merely on the ground of the 
ill-feeling between them, and in fact this 
ill-feeling is a circumstance which in itself 
makes the assault by the present appellant 
not unlikely. That the offence was murder 
is quite clear. The injury caused with a 
hatchet must have been a deliberate blow. 
It was a blow on the chest, struck with vio¬ 
lence and it caused a mortal injury. There 
can be no doubt, therefore, in our minds, 
that the appellant has been rightly convicted 
of the murder of Lalu. 

The only question which remains is that 
of sentence and we think there are circum- 
d stances which justify us in reducing the 
sentence to one of transportation for life. 
Although in the last statement made by the 
deceased, he suggested that he was the victim 
of a sudden attack without any preliminary 
quarrel or provocation, the three witnesses 
all speak of having heard abuse before the 
blow was struck. It seems to us very un¬ 
likely that the appellant was lying in wait 
for Lalu, for, if he wished to kill him, he 
would have chosen a more secluded spot. 
There seems reason to believe that the meet¬ 
ing was a chance meeting and that the blow 
was not struck until there had been some 
interchange of abuse between the two, and 


the circumstance that only one blow was 
struck suggests very strongly that there was e 
no meditation to kill. The blow of course 
must have been a deliberate blow. There is 
no suggestion that the deceased was armed 
and there can be no question of provocation, 
grave or sudden enough to reduce the offence 
from murder to some lesser offence. We 
think, however, that in the circumstances we 
have just described, namely, that there ap¬ 
pears to have been no premeditation and only 
one blow was struck, we should not confirm 
the capital sentence imposed in this case and 
should reduce it to one of transportation for 
life. While, therefore, we dismiss this appeal, 
we set aside the sentence of death imposed * 
on appellant Sidik and sentence him to 
transportation for life. 

Sentence altered . 
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Shahban Mohib — Judgment-debtor — 

— Appellant 
v. 

Hemraj Raghavji — Judgment-creditor 

— Respondent . 

First Appeal No. 47 of 1938, Decided on 22nd 
April 1941, against order of Tyabji J., Reported in a 
('88) 25 A I R 1938 Sind 22. 

(a) Civil P. C. (1908), S. 47 and O. 21, R. 58, 

— Judgment-debtor objecting because property 
held by him as mutwalli — Case comes within 
S. 47 and not O. 21, R. 58—Simple question oi 
validity oi wakf can be decided in execution 
proceedings. 

Terms of S. 47 are wide enough to cover a case 
where a judgment-debtor proceeded against in one 
capacity claims immunity for the property on the 
ground that he holds it in another capacity, e.g., 
where the judgment-debtor objects to execution not 
because he holds the property as his own personal 
property but because he holds it as mutwalli. The 
executing Court is justified in deciding a simple 
question as to whether the alleged wakf was valid 
in execution proceedings : 17 Cal 711 (F B) and 
19 Cal 683 (P C), Rel. on ; (’41) 28 AIR 1941 Sind * 
142, Approved ; 14 Cal 617 and (’24) 11 AIR 1924 
Cal 744, Expl, t and Disiing . [P 15g,h; P 166) 

(b) Mahomedan law — Wakf — Shia law — 
Wakif enjoying right of residence in one and 
right of enjoyment of rents and profits of other 
wakf property — Wakf held invalid. 

According to the terms of the wakf, there was 
something far more than a reservation to a muta- 
walli of an excessive remuneration ; all rights in 
the properties were reserved to the wakifs at the 
outset ; they enjoyed right of residence in one pro¬ 
perty and right to the enjoyment of the rents and 
profits of the other property. The wakf did not 
limit in any way the complete reservation of enjoy¬ 
ment of the property by the wakifs ; the wakifs did 
not divest themselves of the property but merely 
restricted its enjoyment and use to them per¬ 
sonally. 
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Held that the so-called wakf was no waki under 
A ibe Shia law at all : (’27) HAIR 1927 P C 2 
Eel on. [P 16/ ] 

Kundanmal Dayaram — for Appellant. 

Hukumalrai 31. Eidnani — for Respondent. 

Davis C. J. — This is an appeal against 
an order of Tyabji, J. granting an applica¬ 
tion by the judgment-creditor for the sale by 
auction of the right, title and interest of the 
judgment-debtor in two properties specified 
in the application under o. 21, R. 64, Civil 
P. C., and dismissing the objection of the 
judgment-debtor that the property was not 
subject to execution because it was wakf 
property. At the end of his order, the luarn- 
b ed Judge referred to a contention brought 
forward by the learned advocate of the 
judgment-debtor some time during the course 
of the hearing that the judgment-debtor 
opposed the application of the judgment-cre¬ 
ditor not only in his capacity as judgment- 
debtor but as mutawalli of the two properties. 
The learned Judge merely noted this con¬ 
tention of the learned advocate, and did 
not adjudicate upon it ; but this note was 
made the basis of an objection by the learned 
advocate of the judgment-creditor in the 
appeal before us that no appeal would lie. 
He argued that on the contention of the 
c judgment-debtor himself, this was not a 
matter properly to be dealt with under S. 47, 
Civil P. C., at all. This was a matter under 
0 . 21 , R. 50, Civil P. C. The proper procedure 
then by a party aggrieved was not to appeal, 
but to file a suit, as he had the express right 
to do under o. 21 , R. 68, Civil P. C. 

The learned advocate for the appellant 
the judgment-debtor, strangely enough, ap. 
peared to support the objections of the learned 
advocate for tho respondent—the judgment- 
creditor, arguing apparently for the appel¬ 
lant that the appeal should fail. We do not 
think that tho learned advocate for the 
d judgment-debtor was clear in his own mind 
as to the position of the judgment-debtor in 
these proceedings, or as to the objections 
taken to the grant of the execution applica¬ 
tion ; for instance, in the written objections 
which appear on p, 10 of the paper book it 
is alleged that the judgment-debtor had no 
interest of any kind in the properties to be 
sold. If that was so, it might be said that 
the proper order for the learned Judge was 
to grant the execution application forthwith 
for if the judgment-debtor had no interest 
of any kind in the property to be sold, he 
.. no ground for objections. But the ob- 
lections themselves go on to refer to the fact 
that the properties are wakf properties, and, 


as such, not liable to execution at all ; but e 
nowhere in the written objections does the 
judgment-debtor expressly object, as he now 
objects, as a mutwalli of the wakf properties 
nor does he contend that as the mutwalli, he 
is a stranger to these proceedings, and 

O. 21, R. 53, and not S. 47, C. P. C., applies. 

We think, however, that the learned Judge 

dealt comprehensively with the objections 
under S. 47, Civil P. C., and when he decided 
that the property was not wakf property, as 
he did decide, he was dealing with the objec¬ 
tion put forward by the judgment-debtor 
that the property was wakf property in his 
hands as mutwalli, and, therefore, was not 
liable to be taken in execution by the judg- f 
ment-creditor of his decree. At that time the 
learned Judge could not refer to a judgment 
of this Court in First Appeal no. 41 of 193$, 1 
dated 18th October 1940, which is to be re¬ 
ported shortly in the authorized reports, 
where a Division Bench of this Court dealt- 
with this question of objections brought for¬ 
ward by a judgment-debtor possessing a dual 
capacity. In that case the question was whe¬ 
ther the property was in tho hands of the op¬ 
ponent as legal representative or in his 
individual capacity. The judgment-debtor 
claimed the property in question as his own 
personal property which did not come to 9 
him as a legal representative. Tho Court 
held in effect that the purpose of S. 47, Civil 

P. C., was a decision of questions arising be¬ 
tween the parties in execution and not the 
evasion of 9uch decision, and its terms were 
wide enough to cover a case where a judg- 
ment-debtor proceeded against in one capa¬ 
city claimed immunity for the property on 
the ground that he held it in another capa¬ 
city. It is true that that case related to a 
case of property in the hands of a legal re¬ 
presentative who claimed to hold the pro- 
perty as his own private property. We think 
the same principle would apply to cover a 
case such as this now before us, where the * 
judgment-debtor objects to execution not 
because he holds the property as his own 
personal property, but because he holds it 
as mutwalli. 


We do not think O. 21 , R. 5$, Civil P. C. 
applies to the facts of this oase, but s. 47 , 
Civil P. 0., is the appropriate provision. 

The learned advocate for the appellant 
argued that this was a complicated matter 
not properly to be decided in execution pro- 
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a ceedings at all, and he referred to two cases 
of Calcutta High Court, 14 Cal 617 2 and 51 Cal 
548, in support of his contention that ques¬ 
tions relating to trusts should not be decid¬ 
ed in execution proceedings. But those cases 
do not lay down that in no circumstances 
can a matter relating to a trust be decided 
in execution proceedings. They lay down 
merely that where such questions are diffi¬ 
cult and complicated, execution proceedings 
are not the appropriate proceedings for 
their decision. So, it is not so much a ques¬ 
tion of kind but of degree, and where as in 
the case before us, the question as to whe¬ 
ther the wakf is or is not a valid wakf under 
* Shia law is extremely simple, we see no 
reason why we should not decide the matter 
under the provisions of S. 47, Civil P. C. 
Two cases referred to by the learned ad¬ 
vocate for the respondent-judgment-creditor 
support this view : 17 Cal 711* and 19 Cal 
683. 5 We must take it, therefore, that the ob¬ 
jections put forward by the judgment-debtor 
on p. 10 of the paper-book had been taken 
by the parties and the Judge to include the 
objection that the judgment-debtor holds 
the properties in question as mutwalli under 
a valid wakf, and, therefore, the two pro¬ 
perties are not liable to execution. Once, 
c therefore, we look at the case in this light, 
it is quite plain that the learned Judge was 
right when he held that on its very face a 
wakf upon which the judgment-debtor relied 
was an invalid wakf according to the Shia 
law. The learned Judge does not refer to a 
ruling of the Privy Council in 54 I A 33 = G 
rat 259,° where, on an appeal from a judg¬ 
ment of the Patna High Court, their Lord- 
ships of the Privy Council lay down that 
under the Shia law a wakif cannot under 
the guise of salary reserve to himself a life 
interest in a portion of the income in excess 
of what is assigned to future mutwallis and 
, could reasonably have been assigned to 
a them, and that a wakf containing such a 
reservation is wholly void and not only void 
as to the reservation. In the case before us, 
according to the terms of the wakf, there is 

2. (’87) 14 Cal 617, Hamid Bakhut v. Buktear 
Chand. 

3. (*24) HAIR 1924 Cal 744 : 83 I C 233 : 51 
Cal 548 : 39 C L J 418, Najimun-nessa Bibi v. 
Nacharuddin Sardar. 

4. (’90) 17 Cal 711 (F B), Punchanun Bundopadhya 
v. Rabia Bibi. 

5. (’92) 19 Cal 083 : 19 I A 166 : 6 Sar 209 (P C), 
Prosonno Kumar v. Kali Dos. 

6. (’27) 14 A I R 1927 P C 2 : 99 I C 669 : 6 Pat 
259 : 54 I A 33 (P C), Mt. Abadi Begum v. Mt. 
Kaniz Zainab. 


A. I. R. 

something far more than a reservation to a 
mutwalli of an excessive remuneration; all * 
rights in the properties are reserved to the 
wakifs at the outset; they enjoy right of 
residence in one property and right to the 
enjoyment of the rents and profits of the 
other property. 

The learned advocate for the appellant has 
cited no case to stand against the judgment 
of their Lordships of the Privy Council, nor 
do we think para. 8 of the wakf, to which 
he refers, limits in any way the complete 
reservation of enjoyment of the property by 
the wakifs referred to in cl. (l). Paragraphs 
merely restricts the use of the first property , 
to the residence of the wakifs, and permits 7 
the second property to be let on rent unless 
it is necessary to utilize it for the purpose 
of residence, but the wakifs do not divest 
themselves of the property by restricting its 
enjoyment and use to them personally. 
They do not alienate the property by put. 
ting restrictions upon its alienation. We 
think, therefore, it is clear that the learned 
Judge was right when he held that the so- 
called wakf was no wakf under the Shia law 
at all. We think also that he was right in 
deciding this simple matter in execution 
proceedings, for, if we accepted the argu- 
ment of the learned advocate for the ap¬ 
pellant, it would only be necessary for a 
Mahomedan in execution proceedings to 
contend that a certain property was wakf 
property, however false and hollow his con¬ 
tention may be, to take a decision of this 
question out of the provisions of S. 47, Civil 
P. C. This, clearly, is not an argument that 
can be accepted. As the two properties are 
not wakf properties, so the judgment-debtor 
cannot be a mutwalli of these properties, and 
it follows there is no valid objection to the 
grant of the application by the judgment- 
creditor under O. 21, R. G4, Civil P. C., for 
the sale by public auction of the right, title h 
and interest of the judgment-debtor in the 
two properties specified in the application. 
We think, therefore, it is clear that this ap¬ 
peal must fail and be dismissed with costs 
accordingly. 

R Ki Appeal dismissed . 
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tors of the means of communicating with e 
him ; (c) he gave fraudulent preference to 
one of his creditors. With these findings we 
are not called upon to disagree, and we have 
no hesitation in holding that they are amply 
justified by the evidence. The adjudication 
of Hariomal and of Devanmal was sought 
on the basis that they were partners with 
Chelomal in this firm, Thawardas Kalumal, 
in the name of which the business was being 
done. It is admitted that the family of these 
three brothers owns considerable immov¬ 
able property, no partition of which has 
taken place, and. although separation in 
status was alleged, we agree with the learn¬ 
ed Judge that such separation has not been f 
established. It is not disputed however on 
the other hand that the business styled 
Thawardas Kalumal was not an ancestral 
business, and that the father of the brothers 
dealt not in piecegoods, but in milk, and 
that the business Thawardas Kalumal was 
started by Chelomal, who is not the eldest 
son and who is not shown to have acted 
otherwise as manager of the joint family 
after his father’s death or after ho had served 
some apprenticeship in the piece goods 
trade. On these facts the following observa¬ 
tions of their Lordships of the Privy Council 
in 49 Cal 560 1 at p. 567 are in point : g 

The distinction between an ancestral business 
and one started like tbe present after the death of 
the ancestor as a source of partnership relations is 
patent. In the one case these relations result by 
operation of law from a succession on the death 
of an ancestor to an established business, with its 
benefits and obligations. In the other they rest 
ultimately on contractual arrangement between the 
parties. 

The assertions by Chelomal that the rents 
of the properties are received by his mother, 
and that he used to pay her two rupees a 
day as rent of the shop, which was conduct, 
ed in one of the family properties, may be 
untrue ; but the payment by Chelomal from 
funds of the shop in a building owned by v 
the family is equally consistent with the * 
business being the business of the whole 
family or with it being the business of 
Chelomal alone or of Chelomal and one or 
more members of the family. The suppres¬ 
sion of certain books of the business suggests 
very strongly that they would show that 
Chelomal was not alone in the business, but 
does not justify a general conclusion against 
aU members of the family. It is admitted 
that rents were received from other proper- 
ties, and tha t the payments from the shoo 
(’22) 9 A I R 1922 P C 237 : 67 I 0124 • 49 I A 
Zn Charan v. b3££ 
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Davis C. J. and Weston J. 

Hariomal Kalumal and another — 

Appellants 

v. 

Firm Uttamcliand-Chellaram and others 

— Respondents . 

Misc. Appeal No. 5 of 1939, Decided on 12th 
February 1941, against order of Lobo, J., D/- 22nd 
November 1938. 

(a) Hindu law — Joint family — Ancestral 
business and partnership — Distinction—Rela¬ 
tions between parties result by operation of law 
in one case whilst in other they rest on con¬ 
tractual arrangement between them. 

The distinction between an ancestral business 
D and one started after the death of the ancestor as a 
source of partnership relations is patent. In the one 
case these relations result by operation of law from 
a succession on tbe death of an ancestor to an esta- 
blished business, with its benefits and obligations. 
In the other they rest ultimately on contractual 
arrangement between the parties : (’22)9 A I R 1922 
P.C. 237, Foil. [P 17(7) 

(b) Evidence Act (1872), S. 14 — Miscellane¬ 
ous — Mental capacity — Liability on contract 
in language of which party is ignorant — Men¬ 
tal capacity shown to be lacking when executing 
contract — Evidence as to mental capacity is 
not irrelevant. 

The mental capacity of a party cannot be said to 
bo irrelevant when upon the contractual relations 
entered into by the party, his property is sought to 
be made liable and the contract is in English, a 
language of which the party is said to be ignorant; 
and, when he is shown to bo lacking in mental 
capacity, it is incumbent upon the party attaching 
liability to establish that the party liable has sign- 
ed the contract with an understanding mind. 

Dipchand Chandumal — for Appellants. 

Fatchchand Assudomal — for Respondents. 

Weston J. — This is an appeal under 
S. 8 ( 2 ), Presidency Towns Insolvency Act, 
against an order of Lobo, J., made on the 
petition of two creditors, adjudicating in¬ 
solvents a firm, Thawardas Kalumal, and 
also the partners of that firm, three brothers 
d Chelomal, Hariomal and Dewanmal. This 
firm dealt in piecegoods but its difficulties 
and the insolvency proceedings were due to 
liabilities incurred on hundis. The present 
appeal is filed on behalf of Hariomal and 
Devanmal alone, and their contention is that 
the firm of Thawardas Kaludial was the sole 
property of their brother Chelomal, that they 
had no share in it and they are not respon- 
able for its liabilities. The learned Judge 
has found that Chelomal committed the fol- 
lowmg acts of insolvency : (a) he absented 
nimsolf from his shop, his usual place of 
business on the date when certain hundis 
feU due and on following dates ; (b) he 
secluded himself so as to deprive his oredi. 
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a were not the only source of maintenance for 
the family. The contractual relationship 
which the creditors assert to exist between 
the three brothers must be established in¬ 
dividually against each one of them, and is 
something independent of their joint family 
status. 

Taking first the case of the eldest brother 
Hariomal, who asserts that he has never 
done any work, but has lived on his share 
of the rents, there is the evidence of a num¬ 
ber of witnesses who assert that he was a 
partner. These assertions are general, and 
are of persons who may be said to be inter¬ 
ested, and there is no evidence of any par- 
b ticular transaction of the business in which 
Hariomal took an active part. The learned 
Judge, when dealing with this oral evidence, 
has remarked that if this evidence stood 
alone, he would not have been prepared to 
accept it as establishing the connexion of 
Hariomal with the business, and has relied 
mainly upon two documents, Exs. 18 and G2. 
The latter document was produced at a very 
late stage, and although admitted by Chelo- 
mal to have been signed by him, we think it 
should be left out of account. The docu¬ 
ment Ex. 18, however, is enough to justify 
the conclusion of the learned Judge that 
c Hariomal was a partner with Chelomal. It 
is a printed form purporting to be signed by 
Chelomal and Hariomal declaring that they 
are the partners of the firm Thawardas 
Kalumal, and that their property is liable 
for any claims which may arise out of their 
dealings with the firm Udhavdas Chetumal. 
Witness Teunmal of that firm states that 
Thawerdas Kalumal has had hundi dealings 
with his firm and Ex. 18 which is dated as 
long ago as the year 1932 was taken in view 
of those dealings. He had produced several 
recent hundis drawn by Chelomal for the 
firm of Thawerdas Kalumal. Both Chelomal 
and Hariomal denied their signatures on 
d Ex. 18, but we think the learned Judge was 
amply justified in disbelieving them and in 
holding that the signatures are genuine. 
Hariomal does not suggest that he signed 
under misapprehension as to the nature of 
the document and we have no doubt that 
he knew what he was doing. This finding is 
enough to dispose of the appeal of Hariomal. 

The case of Devanmal,-we think, stands 
upon a different footing. At the date of exe¬ 
cution of Ex. 18, he is said to have been a 
minor, and while this may bo the reason for 
the absence of his signature, Ex. 18 can be 
no evidence against him. According to the 
evidence he is half-witted, and the learned 


Judge finds that he is a simpleton, although 
by no means insane. On the findings of the 6 
learned Judge, up to the stage when the 
document Ex. 62 was produced, there was 
not evidence sufficient to justify the conclu¬ 
sion that Devanmal also was a partner in 
the firm Thawerdas Kalumal. Exhibit 62 
is a form similar to Ex. 18 purporting to 
be signed by all three brothers including 
Devanmal. It was produced by a witness 
Kewalram on 18 th November after the evi¬ 
dence on behalf of the present appellants 
and Chelomal had been recorded. An objec¬ 
tion to the late admission of this evidence 
was overruled and an application was then 
made on 22nd November by the advocate for f 
the brothers stating that an examination of 
Devanmal by the Civil Surgeon had been 
obtained on 19th November and an oppor¬ 
tunity should be given for examination of 
the Civil Surgeon to show the mental capa¬ 
city of Devanmal, and also an opportunity 
should be given for the calling of a hand¬ 
writing expert in rebuttal of the new evi¬ 
dence Ex. 62 which both Hariomal and 
Devanmal in statements recorded on 18 th 
November had denied. The learned Judge 
dismissed this application holding that it 
was not bona fide. He states in his order : 


Exhibit 18 was put in evidence quite early 9 
in the proceedings. The debtors Chellaram and 
Hariomal denied their signatures thereon. \et 
no attempt was made to summon expert evidence 
to prove that Ex. 18 was a forgery up to the time 
that the debtors closed their case. Exhibit 62 is a 
locument similar to Ex. 18 except that it is signed 
by all the three debtors whereas Ex. 18 is signed 
by two of them only. When no attempt was made 
to call expert evidence to prove that Ex. 18 was a 
forgery I do not think there is any bona fide desire 
to call evidence now to prove that Ex. 62 is a 
forgery. As regards the calling of expert medical 
evidence to depose to the mental condition of 
Devanmal such evidence in my opinion is irrelevant 
ind if not irrelevant is entirely unnecessary. 
Devanmal has been in the witness box before me 
ind I must confess that he did appear to me want¬ 
ing in mental capacity and even half witted as the n 
witnesses have deposed. The medical evidence 
:ould not advance the matter any further, buch 
evidence is not at all necessary. This is not a case 
ot a contract entered into by a person who is non 
zompos mentis and therefore incapable of contract¬ 
ing. It is merely a question of adjudicating a man 
insolvent so that his property may be made avail¬ 
able to the creditors. It is true that in this case 1 
have permitted the petitioning creditors after they 
had closed their case to call two witnesses an 
exhibit the document Ex. 62. But I have' Rfforde ^ 
every opportunity to the debtor to rebut the eddi- 
tional evidence brought. On 18th Ncjmber lj»M 
adjourned the matter at 1 debtors 
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evidence which had been allowed. On the 18th the 
a matter was adjourned to today to enable the learn¬ 
ed advocate for the debtors to call further evidence 
in rebuttal if he so desired. I am quite prepared to 
admit any further evidence that the learned advo¬ 
cate for the debtors has produced today, but I am 
certainly not prepared to adjourn the matter to 
enable him to call evidence which is irrelevant or 
wholly unnecessary or is evidence which there is 
no bona fide intention of calling. 

So far as Hariomal was concerned we 
consider that this order was justified, but 
with all respect to the learned Judge we do 
not think the mental capacity of Devanmal 
can be said to be irrelevant. Exhibit G2 was 
evidence of contractual relations entered 
into by Devanmal, and upon those con- 
b tractual relations his property was sought 
to be made liable. Exhibit 62 is in English, 
a language of which Devanmal is said to be 
ignorant, and, when he was shown to be 
lacking in mental capacity, it was incum¬ 
bent upon the petitioning creditors to estab¬ 
lish that Devanmal had signed Ex. 62 with 
an understanding mind. Exhibit 62 was the 
only documentary evidence against Dewan- 
mal. The possibility that Ex. 18 is genuine 
while Ex. G2 is a forgery cannot altogether 
be excluded, and the omission to call expert 
evidence when Ex. 18 was produced does 
not necessarily show the mala tides of an 
c application relating to Ex. G2. We think 
that if the individual aspect of the cases of 
the two appellants had been stressed before 
the learned Judge, he would not have 
declined to allow the application of 22 nd 
November, so far as Devanmal was concern¬ 
ed. We think therefore that apart from con¬ 
siderations arising from the late production 

of Ex. 62 , we should not take it into con¬ 
sideration. 

It has been admitted by Chelomal that ho 
uovoted a share of Devanmal in mortgage 
proceeds to meeting his liabilities on hundis. 
Devanmal m his evidence states that he 
d does not know anything of this, and that 
he never executed any sales or mortgages. 
We do not think that a conscious act of his 
in the affairs of the partnership can be held 
proved against him on this account. We 
agree with the learned Judge that the oral 
evidence that Devanmal was a partner is 
not sufficient to justify a conclusion, and if 
Ex. 62 is excluded, as we think it must bo, so 
far as Devanmal is concerned, the appeal 
must be allowed. We confirm the adjudica- 
tion of the firm of Thawerdas Kalumal and 
ot its partners Chelomal and Hariomal, but 
've set aside the adjudication of Devanmal. 
we make no order as to costs. 

*>S./r.k. Appeal p artly allowed . 
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Davis C. J. and Weston J. 

Hassomal Sangumal — Judgment-debtor 

— Appellant 
v. 

Diaromal Laloomal — Judgment-creditor 

— Respondent . 

Second Appeal No. 30 of 1939, Decided on 22nd 
April 1941, against order of Second Assistant Judge 
Hyderabad, D/- 25th January 1939. 

(a) Pensions Act (1871), S. 11 — Money not 
paid to pensioner only comes within S. 11. 

The words ‘money due or to become due’ in S. 11 
by necessary implication mean, the money that has 
not yet been paid and has not been received by the 
pensioner: (’41) 28 A.I.R. 1941 Mad. 207, Expl, and f 
Dtsting. [ P 20d,r] 

(b) Civil P. C. (1908), S. 60 (1) (g)—Commuta¬ 
tion of pension is not stipend—At least it ceases 
to be so after amount is paid to pensioner. 

Commutation of a pension does not come under 
the heading either of stipends or gratuities. But 
even if it were, the proviso to S. 60 is not intended 
to apply to money after it has passed into the 
pocket of the pensioner. It then ceases to be his 
stipend or gratuity but is his money to be used by 
him to provide himself and his family. [P 20/] 

(c) Civil P. C. (1908), S. 51, Proviso — Judg¬ 
ment-debtor held bad sufficient means to pay 
and bad refused to pay. 

A judgment-debtor was manager of the joint 
family, a member of which, his son, was a doctor 
with a substantia! salary and private practice in 9 
addition. He also did money-lending and in one 
case a sum of Rs. 13,000 was due to him. He did 
not show how he had spent the amount of Rs. 3000 
received by him by way of commutation of his 
pension: 

Held that, the judgment-debtor had, since the 
date of the decree, means to pay the amount of the 
decree or substantial part thereof and had refused 
t° do so. [p 20h] 

(d) Civil P. C. (1908), S. 51 (c) _ Judgment- 

debtor aged sixty—Execution delayed by judg- 
mem-debtor s appeal — No evidence of bad 
health-judgment-debtor is not entitled to any 
consideration. y 

a £ 8™ e nt-debtor who has by means of appeal 
delayed the execution of the decree against him 
should not be allowed to take advantage of that h 
detay In the absence of evidence to show that he is 

°/ suffer undul y b y detention in 
the civil jail the mere fact that ho is now sixty 

d0es n0 ‘ entiUo him t0 considora- 
tion on that account. jp 

Kxmalrai Bhojraj — for Appellant. 

Dipchand Chandumal — for Respondent. 

e*. — This is a second appeal 

against the judgment of the Second Assistant 
Judge of Hyderabad, in which he confirmed 
an order of the lower Court that a warrant 

on^M 31 3 t 0U u i3SU6 against the appellant! 
one Munsht Hassomal retired supervising 

tupedar. Two defences apparently were taken 

to the payment of his just debts by this 
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retired supervising tapedar, firstly, that he 
was an agriculturist, and secondly, that he 
had not the means to satisfy the decree or 
substantial part thereof, and the judgment, 
creditor could not prove that he had. Both 
the Courts however took the view that the 
supervising tapedar was not an agriculturist. 
He was not an agriculturist in the sense that 
he laboured with his own hands, and he was 
not an agriculturist in the sense that a 
greater part of his income was derived from 
agriculture. Both the Courts also took the 
view that the judgment-debtor had shown 
no cause why he should not be committed to 
civil prison for failure to satisfy the decree 
against him. Both the Courts were satisfied 
that he had since the date of the decree 


money that has not yet been paid; it has not 
been received by the pensioner, and, indeed, C 
this Madras case on which Mr. Kimatrai 
relies, the money was attached before it had 
been actually received by the pensioner. It 
is true the only act to be done by the pen- 
sioner was to take delivery of the payment 
order and cash it at the local treasury; but a 
miss is as good as a mile, and the pensioner 
had not actually received his pension when 
it was attached or attempted to be attached. 

Mr. Kimatrai merely referred to S. n, 
Pensions Act, by way of analogy. He relied 
upon cl. (g) of the proviso to s. GO, Civil 
P. C., which prohibits the attachment of 
stipends and gratuities allowed to pensioners / 
of Government. Firstly, we cannnot say 


means to pay the decretal amount or some 
substantial part thereof. 

In appeal however before us, it is argued 
that the lower Court had wrongly taken into 
consideration, in deciding whether this judg¬ 
ment-debtor had the means to satisfy the 
decree against him a sum of Rs. 3000, which 
he received in commutation of his pension, 


and it was argued before us that under S. 60, 
Civil P. C., as a pension was exempt from 
attachment, so commutation of that pension 
was also exempt from attachment. Reliance 
was placed upon a case reported in (1940) 
2 M.L.J. 7S2, 1 in which the Court interpreting 
S. 11, Pensions Act, was of the opinion that 
not only the pension but any portion of it 
which is commuted, came within the pro¬ 
visions of that section. But that case did 
not decide that once a pension has been 
commuted and the money paid over to the 
pensioner, the exemption from attachment 
still continued. 

Mr. Kimatrai argued before us, and we 
think not seriously, that the pension of a 
pensioner is, under S.60, Civil P. C.. for ever 
exempt from attachment. So that if, for in¬ 
stance, a pensioner has Rs. 500 pension a 
month, he can live for a year on credit, have 
a substantial sum of say Rs. 6000, to bis; credit 
in his account in the bank, and say then to 
the angry tradesmen who demand the pay - 
ment of their grocery and other bills that he 
was very sorry; it is true he had Rs. 6000 m 
the bank, but that was exempt from attach- 
ment and he could not pay his bills. It s 
true, as Mr. Kimatrai argues that inS.ll. 
Pensions Act, the words used are money 
due or to become due,” but we think those 
words by necessary i mplication mean, the 

1 /mi\ 9ft A I R 1941 Mad. 207 : 195 I. C. 290 : 

Mad**393 : £940) 2 H. L. J. 782, 
Gop&lch&riar v. Deepckand Sowcar. 


that commutation of a pension comes under 
the heading either of stipends or gratuities, 
but even if it were, we do not think that the 
proviso to S. CO, Civil P. C., was intended to 
apply to money after it had passed into the 
pocket of the pensioner. It has then ceased 
to be his stipend or gratuity but it is his 
money to be used by him to provide himself 
and his family with the necessities of life, 
and, presumably, if he was so foolish, for 
other purposes not so commendable. There, 
fore, we do not think the sum of Rs. 3000 
paid to this pensioner which had become g 
part of monies in his possession and at his 
free and untrammelled disposition, came 
within the proviso to S. 51, Civil P. C. That 
being so, we cannot say that the Courts 
were wrong when in calculating the means of 
the judgment-debtor they included this Rs. 
3000. It was open to the judgment-debtor to 
show the Court how he had disposed of these 
rs. 3000 and to give a full and true account 
of his financial position. He did not choose 
to do so; in addition he was manager of the 
joint family, a member of which, his son, 
was a doctor with a substantial salary and 
private practice in addition. Furthermore, h 
there was evidence before the Courts that 


his Hassomal lent money; in one case a 
um of Rs. 13,000 was due to him. We think, 
herefore, the provisions of the proviso to 
i. 51 , Civil P. C., have been fully complied 
vith. The judgment-debtor had been given 
,mple opportunities of showing cause why 
te should not be committed to prison, and 
he Court has recorded reasons in writing 
vhich satisfied it that the judgment-debtor 
lad, since the date of the decree, means to 
)ay the amount of the decree or substantial 
>art thereof and has refused to do so. 

Lastly, it was urged before us that the 
udgment-debtor is now 60 years of age, and 
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that he was entitled to some consideration 
on this account.'We do not think that be¬ 
cause a judgment-debtor by means of an ap¬ 
peal can further delay the execution of the 
decree against him, he should be allowed to 
take advantage of that delay. There is no 
evidence before us to show that he is in bad 
health or will suffer unduly by detention in 
the civil jail. We therefore dismiss this ap¬ 
peal with costs. 

R.K. Appeal dismissed . 


* 
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Order. — On 15th August 1940, the Official e 
Assignee presented an application purporting 
to be under s.56, Presidency Towns Insol¬ 
vency Act. This application set out that the 
firm of Vali Rehmoo & Sons had been 
adjudicated insolvents on 24th July 1939, on 
a petition presented against them on 27th 
April 1939, in respect of an act of insolvency 
committed on 23rd April 1939. It went on to 
state that on 10th February 1939, within 
three months before the act of insolvency the 
insolvents paid a sum of Rs. 6555 to the firm 
of Ebrahim Vali & Sons the opponents. In 
para. 4 of the application it is stated : 

The opponents claim that the said property was 
equitably mortgaged with them for re-payment of f 
Rs. 10,000 advanced to the insolvents. 

The date of the alleged equitable mortgage 
is not mentioned, but in the course of the 
proceedings it has transpired that that date 
was Sth April 193$. The Official Assignee 
proceeds to contend that the opponents are 
related to the insolvents, that the alleged 
transaction of equitable mortgage was bogus 
and in any case invalid, and further contends 
that even if not bogus and even if valid the 
equitable mortgage was relinquished by the 
opponents before the insolvents paid them 
the sum of Rs. 6555. In para. 9 of the appli¬ 
cation it is prayed that : 

This Honourable Court will be pleased to declare 9 
that there was no equitable mortgage in favour of 
the opponents and that the payment of Rs. 6555 
was a fraudulent preference in law and void as 
against the applicant and order the opponents to 
refund the amount viz. Rs. 6555 to the applicant 
with interest from date of payment i. e., 10th 
February 1939 till realization and also award costs. 

Objections to this application were filed 
by the firm of Ebrahim Vali Sons on 14 th 
September 1940. Objections 2 and 3 read as 
follows : 

(?) this Court has no jurisdiction to entertain 

ana decide this application under S. 7 as the 
Wft®" have heen examin *d under s. 36. 

13) That in any case, this Court should, consi¬ 
dering tho matters involved, refer tho applicant to 
seek relief by regular suit, h 

On 17th September the learned advocate 
for the opponents filed an application calling 
upon the applicant for further particulars 
regarding allegations contained in the appli. 
cation under s. 56. On 25th September the 
advocate for the applicant, the Official 
Assignee, filed a statement of particulars, 
which can scarcely be said to elucidate any. 

,D the °" ginal a PPlioation. 

On 2ist November 1940, the learned advocate 
for the Official Assignee applied for amend- 
ment of tho application originally filed 
praying that the title of the application be 
amended so as to read 'Application under 
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Lobo J. 

b Official Assignee — Applicant 

v. 

Ebrahim Vali and Sons , a Firm — 

Opponents. 

J. Misc. No, 211 of 1940, Decided on 18th July 
1941. 

Presidency Towns Insolvency Act (1909), S. 7 
Proviso and S. 36—-Meaning and scope of S. 7 
Proviso — Question of title does not fall under 
S. 36—In particular facts and circumstances of 
case Insolvency Court held should decide ques¬ 
tion under S. 7 itself. 

The only matters which arise under S. 36 are 
alleged indebtedness to the insolvent by a third 
party and alleged possession by a third party of any 
property belonging to the insolvent. Therefore the 
proviso to S. 7 does not come into operation unless 
c the proceedings under S. 7 involve the decision of 
such a matter arising under S. 36. If the person 
summoned under S. 36 denies his indebtedness to 
the insolvent or denies that he has in bis possession 
or power any property belonging to the insolvent 
the Court has no power to deal further with that 
person under S. 36 and is precluded from deciding 
such matters in its insolvency jurisdiction by the 
S r °Q V fl S0 1 s - 7. A matter can be said to arise under 
S. 36 although no person may have been summoned 
and examined under that section. Even if a person 
has been summoned and examined under S. 36 the 
more fact of his examination does not bring into 
operation the proviso to S. 7 unless the matter of 
the examination is such as arises under S. 36 : Case 
laic reviewed. [P 23 h; P 24a,c,d] 

The question was whether the third party bad a 
title to tho property, for which the Municipal Cor¬ 
poration paid Rs. 6555 as compensation for compul- 

* ay 0f e 9 uitab,e mortgage and 
if not whether the payment of the compensation 

waq nC nnt £ |^M ^ third by ^ ^solvent 

was not liable to bo set aside under Ss. 55 and 56 

Presidency Towns Insolvency Act : 

. that the proviso to S. 7 was no bar to the 

in r jl C10D 0t Insolveno * Court dealing with 
and disposing of tho mattere involved. [P 265,c] 

«i™fnat( Urther in the Particular facts and 
2 1of case the Insolvency Court 
? the exercise of its discretion, dispose of 

ST-Tk lt ? Clf Under S * 7 instcad of referring 
*ne umcial Assignee to a regular suit • iq 1 ip 

m 2 Sind 208 and (*26, A ilffffl W? 

. [P 27a,d) 

Atwafrai Bhojraj — for Applicant. 
vtpehand Cliandumal — for Opponents. 
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a Ss.7,55 and 56, Presidency Towns Insolvency 
Act.’ The omission to mention Ss.7 and 55 in 
the original application was alleged to be by 
‘inadvertence.* This application was granted 
and on 1st December 1940 certain additional 
objections were filed by the opponents. Such 
documents as the opponents relied upon were 
filed by them between January and April 
1941. The matter came up for hearing ulti¬ 
mately on 4th April 1941, when it was post, 
poned to 18th April and from that date again 
to 25th April. On 25th April for the first time 
the learned advocate for the opponents moved 
the Court to hear arguments on the points 
involved in objections Nos. 2 and 3 of the 

k objections originally filed by the opponents 
as preliminary issues, for the learned advo¬ 
cate argued that lie felt no doubt that the 
decision on these two preliminary issues 
would dispose of the matter so far as it was 
an application under the Presidency Towns 
Insolvency Act and so far as the insolvency 
Court was concerned. The following issues 

were accordingly raised : 

(1) Whether the application under S. 7 is barred 
by reason of the proceedings taken by the Official 
Assignee under S. 36? 

(2) Whether the Court in its discretion should 
dispose of this matter under S. 7 or should direct 
the Official Assignee to institute a regular suit ? 

c I have heard the learned advocates for the 
opponents and for the Official Assignee and 
proceed to record my findings on the above 


d 


issues. 

Issue 1. It is not disputed that a repre¬ 
sentative of the opponents’ firm of Ebrahim 
Vali Sc Sons was examined at the instance of 
the’Official Assignee under S. 36, Presidency 
Towns Insolvency Act, on the transaction 
which is impeached by the Official Assignee 
in the application; and Mr. Dipchand's argu¬ 
ment is that the proviso to S. 7 of the Act 
immediately comes into operation and bars 
the jurisdiction of the insolvency Court to 
deal with the matter under S. 7. Section 7 


eads thus : . # 

Subject to the provisions of this Act, the Court 
hall have full power to decide all questions of 
riorities, and all other questions whatsoever, wlie- 
her of law or fact, which may arise in any case of 
^solvency coming within the cognizance of the 
lourt, or which the Court may deem it expedient or 
ecessary to decide for the purpose of doing com- 
lete justice or making a complete distribution of 
roperty in any such case. 

To this the following proviso was added by 
2 , Presidency Towns Insolvency Amend- 
Qg Act of 1927 : 

Provided that, unless all the parties otherwise 
gree, the power hereby given shall for the purpose 
f deciding any matter arising under S. 36,.be 
xercised only in the manner and to the extent 
rovided in that section. 


In support of his contention Mr. Dipchand 
referred me to certain passages in Sir Dinshah * 
Mulla’s Law of Insolvency. At page 20 
Sir Dinshah Mulla states : 

The proviso to S. 7 is not happily worded. Sup- 
pose that a person is examined under S. 36 in res¬ 
pect of a voluntary settlement or a transfer by way 
of fraudulent preference, and he does not admit the 
claim of the Official Assignee. Has the insolvency 
Court no power to decide the claim unless such person 
consents to the claim being tried by that Court? If 
the proviso is construed literally, the insolvency 
Court can have no power to determine the question, 
the matter being one arising under S. 36 within the 
meaning of the proviso. It is difficult to believe that 
such a result was intended by the Legislature. The 
proviso, it is believed, relates only to claims not 
arising out of the insolvency. It does not, however , 
include all such claim shut only such claims as arise * 
for decision under S. 36 of the Act. Noclaim, how¬ 
ever, can arise for decision under that section unless 
the person against whom the claim is made has 
been previously examined by the Court, and the 
proviso does not cover cases of claims against third 
persons who have not been examined under that 
section. The result is that in the matter of claims 
against third persons who have not been examined 
under S. 36, the Insolvency Court may decide such 
claims even if they may be money claims, for it has 
the power to do so under part 1 of S. 7, unless, 
following the English practice, it refuses in the 
exercise of its discretion, to assume jurisdiction in 
such cases. 


Sir Dinshah Mulla summarises his con¬ 
clusion with regard to S. 7 and the proviso 
thereto in para. 62 (B) at p. 47 of his work. 
He states : 

The position then is this. The first part of S. 7 
applies to claims arising out of the insolvency os 
well as claims not arising out of the insolvency, a 
mere money claim. 

The amendment affects only claims not arising 
jut of the insolvency, that is, claims as to which 
the Official Assignee has no higher title than the 
insolvent himself would have had. The effect ofthe 
amendment is that where a person who is examined 
Linder S. 36 denies any such claim, the Official 
Assignee can proceed against him only by way of 
suit; but if there has been no such examination, the 
Official Assignee may proceed against him by way 
Df motion under S. 7. and it is then a matter of dis- 
:retion for the Judge sitting in insolvency os to 
whether heshould deal with the claim in the insol¬ 
vency Court or refer the Official Assignee to a 
regular suit in a civil Court. 

Mr. Dipchand lia9 further relied in support 
of bis contention on the decision of Rup- 
chand A. J. C., in 27 S.L.R. 275. 1 In the head- 

note to this decision it is stated : 

The proviso to S. 7 which was added by the 
amending Act of 1927, docs not limitthe scope,of 

the section to matters in which the Official Assignee 
claims a higher title than ‘hejnso vent would 
himself have had. but is intended only to proven 
a stranger to the insolvency from 
mined under S. 36 of the Act. and ‘^n to tove h 
deposition taken under that section used against him 

on an aDDlication under S. 7 of the Act. - 

143 I.C. 205 
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a And in the body of the judgment at p.277 
the learned Judge remarks as follows : 

Tbe effect of the proviso to S. 7, which wasadded 
by the amending Act of 1927, came up for consi¬ 
deration before a Full Bench of the Madras High 
Court in 52 Mad. 717,- and it was pointed out by 
Beasley .T. that tbe proviso was not intended to 
limit the scope of the section to matters in which 
the Official Assignee claimed a higberUitle than the 
insolvent would himself have had, but was intended 
only to prevent a stranger to the insolvency from 
being first examined under S. 36 of the Act and 
then to have his deposition taken under that sec¬ 
tion used against him on an application under S. 7 
of the Act. This view has been followed in 54 Mad. 
7393 and in 62 M. L. J. 103.* With this view 1 
entirely agree. 

And lastly Mr. Dipchand has relied on a 
judgment of the Bombay High Court in 
A.I.R. 1932 Bom. 506=34 Bom.L.R. 1166. 5 This 
is a judgment of Mirza J. exercising insol¬ 
vency jurisdiction. In the course of his judg¬ 
ment the learned Judge states : 

The proviso to S. 7 is that unless the parties 
otherwise agree, the power given by S. 7 to tbe 
Insolvency Court as such to decide all questions 
must in matters arising under S. 36 be exercised 
in the manner and to the extent provided in S. 36. 
In this case it appears neither the Official Assignee 
nor any creditor has made an application to this 
Court for an examination under the provisions of 
S. 36. If such an order had been made and the 
respondents examined under the provisions of S.36 
and they had then denied their liability it is con- 
c ceded by Sir Dinshnh Mulla that under the proviso 
to S. 7, Insolvency Act, the Official Assignee would 
have to file a suit against the respondents to enforce 
his claim. As no examination has been held under 
S. 36 of the Act, I am unable to accede to the con¬ 
tention that the provisions of els. (4) and (5) (S.36) 
would apply to this case. 

On tbe other hand, Mr. Kimatrai for the 
Official Assignee has questioned the correct¬ 
ness of the proposition laid down by Sir 
Dinshah Mulla in the passages from his work 
which I have quoted in extenso above, and 
has contended on the basis of various autho- 
ritios which he has quoted that the proviso 
to S. 7 can be availed of only in cases arising 
under s. 86 where the question or questions 
<* involved faU within sub-ds. ( 4 ) and ( 5 ) of 
S. 86. Whore the question or questions in- 
volved do not relate to the fact of indebted, 
ness of any person to the insolvent or to the 
fact of possession by any person of any pro¬ 
perty belonging to the insolvent the proviso 


2 ' ( ’ 2 * * S .^ , 18 *:}■ »• 1929 Mad. 706 : 118 I. C. 606 
62 Mad. 717 : 67 M. L. J. 145 (F. B.). Officio 
Assigneo. Madras v. Narasimha Mudaliar 
3. {'31) 18 A. I. R. 1931 Mad. 317 : 131 I C 481 
« "W; ™ = 61 MX.J. 66. Ramachandra Aj 7 » 
V. Offioial Assignee of Madras. ** 

'JTlll A -J’ R * 1932 Mad - 167: I. c. 585: 5, 
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to s. 7, Presidency Towns Insolvency Act, 8 
is not applicable and is no bar to the insol¬ 
vency Court exercising jurisdiction under 
section 7. 


It appears to me that the question here 
involved is the meaning and the scope of 
the proviso to S. 7, and that the answer to 
such a question should first be sought in the 
wording of the proviso itself, for this is the 
ordinary rule in the matter of the interpre¬ 
tation of a statute. To my mind the most 
important words in the proviso are these : 
“any matter arising under S. 36.” Clause (l) 
of s. 86 enables the Court on the application 
of the Official Assignee or of a creditor who 


has proved his debt to summon any person 
known or suspected to have in his possession 
any property belonging to the insolvent or 
supposed to be indebted to the insolvent or 
any. person whom the Court may deem 
capable of giving information respecting tho 
insolvent, his dealings or property, and to 
require such a person to produce any docu¬ 
ments in his custody or power relating to 
the insolvent, his dealings or property. Sub¬ 
clause ( 2 ) of the section deals with tho conse¬ 
quences of a refusal by the person summoned 
to comply with the Court's process. Clause ( 3 ) 
merely states that the person brought before 
the Court may be examined. Clauses ( 4 ) and 
(5) lay down what matters arise under S. 36. 
Clause ( 4 ) reads : 

If on his examination any such person admits 
that bo is indebted to the insolvent, the Court may 
on the application of the Official Assignee, order 
him to pay to the Official Assignee, at such time 
and in such manner as to tho Court seems expe¬ 
dient the amount in which he is indebted, or any 
part thereof, either in full discharge of the whole 
amount or not as the Court thinks fit with or with¬ 
out costs of the examination. 

And clause ( 5 ) of s. 36 reads : 

♦ i lamination any suoh person admits 

that he has in his possession any property belong¬ 
ing to the insolvent, the Court may, on the appli- 
catjon of the Official Assignee, order him to deliver 

Ass . i « DC0 . thRt property, or any part : 
hereof, at such time, in suoh manner and on suoh 
terms as to the Court may seem just. 

Clauses (6) and (7) of s. 36 merely relate 
to the mode of enforcing the Court's order 
in the cases referred to in ols. ( 4 ) and (5). 
There is no ambiguity whatever in the 
language used in s. 36 by the Legislature 
and it appears to me impossible to avoid the 
conclusion that the only matters which arise 
under s. 86 are alleged indebtedness to the 
insolvent by a third party and alleged pos- 
session by a third party of any propSty 
belonging to the insolvent. And it would 
appear therefore that the proviso to s 7 
does not come into operation unless the pro- 
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a ceedings under s. 7 involve the decision of 
such a matter arising under s. 36. If the 
third party summoned under s. 36 admits 
his indebtedness to the insolvent or admits 
the possession of property belonging to the 
insolvent the Court has power to deal with 
him under sub-cls. ( 4 ) and ( 5 ) of S. 36. If 
the person summoned under S. 36 denies his 
indebtedness to the insolvent or denies that 
he has in his possession or power any pro- 


the indebtedness of the party examined to 
the insolvent or to the fact of possession by ° 
him of property belonging to the insolvent. 
Personally I think there is no difference 
between Sir Dinshah Mulla's view and that 
taken in these decisions on the second point, 
if the words I have underlined (italicized) in 
the passage at p. 20 of his work hereinbefore 
reproduced be given due prominence. The 
latest decision dealing with the subject is that 


perty belonging to the insolvent the Court 
under S. 36 as amended in 1927 has no power 
to deal further with that person under s. 36 
and is precluded from deciding such matters 
in its insolvency jurisdiction by the proviso 
b to S. 7 which states that unless all the par- 
ties agree such a matter arising under s. 36 
shall not be decided under S. 7. In the 
present case the question involved is not 
whether the opponents are indebted to the 
insolvents or whether the opponents are in 
possession of or have in their power any pro- 
' perty belonging to the insolvents; the ques¬ 
tion is whether the opponents have a title to 
the property for which the Municipal Cor¬ 
poration paid Rs. 6555 as compensation for 
compulsory acquisition, by way of equitable 
mortgage and if not whether the payment 
of the compensation money Rs. 6555 to the 
c opponents by the insolvents is not liable to 
be set aside under Ss. 55 and 56, Presidency 


in 1941 Rang.L.R. 26S.° In this case the official 
assignee sought under s. 7, Rangoon Insol¬ 
vency Act, (which corresponds verbatim to S.7, 
Presidency Towns Insolvency Act) to have set 
aside five transfers of immovable properties in 
favour of the wife of the insolvent Sathappa / 
Chettyar. Four of these transfers were from 
the debtors of the insolvent in satisfaction of 
the debts they owed the insolvent; the fifth 
transfer was by the insolvent to his wife. The 
wife’s allegation was that her stridhanam 
was invested in her husband’s business and 
that she bona fide accepted the transfers in 
partial repayment of the moneys due to her 
by her husband. It was held that the ques¬ 
tion was not of possession but of title to pro¬ 
perty and hence the proviso to S. 7, Rangoon 
Insolvency Act, did not oust the jurisdiction 
of the Insolvency Court. In the judgment of 
the learned Chief Justice of the Rangoon 0 
High Court at page 272 occurs the following 


Towns Insolvency Act. It appears to me, 
therefore, on a consideration of the language 
of the proviso to S. 7 itself that the conten¬ 
tion of the learned advocate for the oppo¬ 
nents is unsound and cannot be upheld, and 
that the proviso to S. 7 is no bar to the 
jurisdiction of the Court dealing with and 
disposing of the matters involved in this ap¬ 
plication. Fortunately, for me this view of 
the meaning and scope of the proviso to S. 7, 
Presidency Towns Insolvency Act, though in 
conflict in certain minor regards with the 
view of so eminent an author as Sir Dinshah 
Mulla finds support in a series of decisions 
of the High Courts in India and Burma. In 
two respects these authorities may be said to 
differ from the view of Sir Dinshah Mulla. 

According to some of these authorities, 
and those the more important of them, a 
matter can be said to arise under S. 36, Pre¬ 
sidency Towns Insolvency Act, although no 
person may have been summoned and exa¬ 
mined under that section. And secondly, even 
if a person has been summoned and examined 
under s. 36 the mere fact of his examination 
does not bring into operation the proviso to 
S. 7 unless the matter of the examination is 
such as arises under S. 36 and thus relates to 


passage : 

But the question raised here does not relate to 
possession. It does not ask where the admitted pro¬ 
perty of the insolvent may be. It asks whether 
property admittedly in his wife’s hands belongs to 
him or not; and it is therefore a question of title. 
Section 36 (5) affords a summary means of enabling 
the 0. A. to obtain an order of the Court, when the 
admitted property of the insolvent has been traced 
to the possession of a third party, for its delivery 
to him. It has no reference to cases in which there 
is a dispute as to whether certain property belongs 
to the insolvent or not. Such ft question of title 
is not within the scope of S. 36 at all. This was 
pointed out in 1939 Rang.L.R. 7317and indeed.had 
already been made clear in I.L.R. (1938) Mad. 72. 

The power given to the Court under S. 7 was not 
therefore ftffected by the proviso in this case, and the 
learned Judge was entitled to exercise jurisdiction 
in the way he did. 

A separate judgment was delivered by 
Dunkley J., in this case and the learned 

^Now, in the present case, Visalakshi Achi asserts 
that she is in possession through her agents of he 
properties in question, and the d ispute betwee nh_ 

6. (*41) 28 A I R 1941 Rang 250 : 1941 R L R 268, 
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and the official assignee is not a matter of posses- 
a sion but n matter of title to the properties. There¬ 
fore the matter is not one 'arising underS.36,’ and 
the jurisdiction of the insolvency Court under S. 7 
is not in this caso ousted by the proviso to the sec¬ 
tion. Consequently, it was for the learned insolvency 
Judge, in his discretion, to decide whether he would 
permit the trial before himself of this issue between 
the 0. A. and Visalakshi Achi on the petition of 
the O. A., or whether be would direct the 0. A. to 
institute a suit in the Ordinary Court having juris¬ 
diction in the matter. 

It is clear in this case that Visalakshi Achi 
had not been summoned under S. 3G and exa¬ 
mined for it is stated at p. 272 of the report 
in this case : 

The insolvent’s wife could certainly have been, 
^ but was not, summoned by the Court under S. 36; 
but the result of 6uch a summons as her written 
statement makes clear, would have been a denial 
that there was any property belonging to the insol¬ 
vent in her possession. She does not however sug¬ 
gest that she is not in possession of the properties 
transferred; her denial relates not to her possession 
of them but to her husband’s title to them. 

The learned Judge in this case relied upon 
the decision in 1939 Rang.L.R. 731. 7 This was 
a judgment of Dunkley J., one of the learned 
Judges who decided the case just referred to 
above. In both the above cases, the learned 
Judges of the Rangoon High Court have re¬ 
ferred to the case in I.L.R. (1938) Mad. 72= 
a.i.r. 1937 Mad. 775, 8 in which the Chief 
c Justice of the Madras High Court and 
Cornish J. held that: 

Sub-section (5) of S. 36, Presidency Towns In¬ 
solvency Act, relates only to property admittedly 
belonging to the insolvent and not property, the 
ownership of which is in dispute. 

They further held that proceedings under 
S. 7 of the Act were therefore not barred by 
reason of the examination under S. 36 of the 
Act of a person in possession of the property 
with disputed ownership. The point involved 
in that cose was identical with the one with 
which I am dealing. In the judgment of the 
Chief Justice it is stated : 

The appellant’s case is that this was an exa¬ 
mination to establish that respondent 2 had in 
her possession property belonging to the insolvent 
and that no admission to that effect having been 
got from her, proceedings under S. 7 of the Act 
could not be taken against her without her consent 

7 ot tbo amendment of S. 7 by S. 2 of Act 
of 1U27. 


In his separate judgment also Cornish J. 
states: 

There is nothing in the amended S. 7 of the Ac 
to prevent the insolvency Court from deciding i 
disputed question of title betweon the O. A. anc 
some other porson. It is open to tho Court if i 
thinks fit to refer the question for determinatioi 
in a suit. That is a matter within the Court's dig 
cretion. But whether the O. A. proceeds undei 
s. 7 or by suit, he can only recover by the strengtl 
of the insolvent's title to tho property which he ii 


asserting, and which he must establish. The juris¬ 
diction given to the insolvency Court by S. 7 to e 
decide all questions arising in any case of insol¬ 
vency is qualified only to the extent laid down 
in the proviso to the section. What exactly is 
intended by the words in the proviso ‘any matter 
arising under S. 36’ is not at all clear, but I do not 
think they necessarily mean any matter which 
has been subject of examination under S. 36. If 
that had been the intention the Act could easily 
have said so. 


The case in 60 Cal. 1367 J is authority for 
the proposition that the proviso to S. 7, 
Presidency Towns Insolvency Act, is no bar 
to an application involving questions under 
ss. 55 and 56 of the Act merely because the 
respondents lmd been examined on these 
matters under s. 36. In 54 Cal. 251 10 it was / 
held by Rankin J. f that S. 3G, Presidency 
Towns Insolvency Act, does not contemplate 
coses in which there is real conflict as to 
title. In 62 M.L.J. 103, 4 the same learned 
Judges who decided the case in I.L.R. (1938) 
Mad. 72, 8 held as follows : 

The proviso to S. 7, as amended by Act 19 of 
1927, is confined to matters arising under S. 36 and 
those matters are contained in sub-ss. (4) and (5) of 
that section, namely, whether a person supposed 
to be indebted to the insolvent is so indebted, and 
whether a person suspected of having in his posses¬ 
sion property belonging to the insolvent has in fact 
any such property in his possession. Only in those 
two cases, if that person denies the indebtedness 
or possession of property, the insolvency Court has 
no jurisdiction to determine the matter under S. 7. 9 
But the question whether the insolvent is a member 
of a joint family or whether the business carried 
on by the insolvent is a business of the joint family 
are not matters falling within sub-ss. (4) or (5) of 
S. 36 and they can bo decided by the insolvency 
Court under S. 7, the examination of the parties 
concerned and their denial notwithstanding. 

The learned Judges distinguish the case in 
52 Mad. 717 s on the ground that the decision 
in that cose had in contemplation only the 
cose of a simple money claim. The learned 
advocate for the 0. A. faintly contended that 
the present application was not one under 
s. 7 but renlly one under ss. 55 and 56 of the 
Act, that the Official Assignee therefore was 
claiming under a title higher than that of 
the insolvent; the matter was one arising 
out of the insolvency and the insolvency 
Court had exclusive jurisdiction to deal with 
the matter. I cannot, however, accept such 
an argument. The application beforo me is 
not one under Ss. 65 and 66, Presidency 
lowns Insolvency Act. It is not the case 
that the 0. A. definitely avers a transfer of 
property or a fraudulent prefe rence by the 

9 Ca ( l 3 lM7 t; I R 'n 934 232 : 149 I -°- 
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insolvent and seeks to have it set aside. His 
prayer is: 

That this Court will be pleased to declare that 
there was no equitable mortgage in favour of the 
opponents and that the payment of Bs. 6555 was 
a fraudulent preference. 

Until therefore the Court decides that 
there was no equitable mortgage no ques¬ 
tion under Ss. 55 and 56, Presidency Towns 
Insolvency Act, can arise. In these circum¬ 
stances it is unnecessary for me to discuss 
the authorities which have been cited in 
support of the proposition that in matters 
arising out of an insolvency it is the insol¬ 
vency Court which alone has jurisdiction. 
This is a controversial point in regard to 
w'liich Sir Dinshah Mulla states at p. 4SA of 
his Law of Insolvency: 

The only ground for differentiating between the 
two Acts is that S. 53, Provincial Insolvency Act, 
contains the words 'may be annulled by the Court', 
and S. 54 contains the words 'shall be annulled by the 
Court*, the Court referred to in each section being 
the Court mentioned in S. 3 of the Act, that is, the 
Court exercising insolvency jurisdiction. But even 
so, it is going too far to say that the jurisdiction 
of the ordinary tribunals is barred by those words 
within the meaning of S. 9, Civil P. C., 1908. The 
doubt and difficulty created by those words should 
be removed by legislation. 

I hold therefore that the proviso to S. 7, 
Presidency Towns Insolvency Act, is no bar 
to this Court’s jurisdiction to entertain the 
present proceedings instituted by the Official 
Assignee. Coming now to the second ques¬ 
tion whether the Court should, in its discre¬ 
tion, dispose of the matter under S. 7 or 
should direct the Official Assignee to institute 
a regular suit, I must say that had this 
point been urged before me in September 
1940 when the opponents filed their objec¬ 
tions I may have decided this issue in favour 
of the opponents, because I agree with the 
weighty opinion of Rankin J. on this point 
expressed by him in 54 Cal. 251 10 in the fol¬ 
lowing words: 

When the Official Assignee made up his mind as 
a result of bis investigation to move tbe Court to 
declare that tbe lady was a mere benamidar for the 
insolvent and bad so been for something ike ten 
years, he bad to choose wbat course be would take. 
Tbe ordinary course, having regard to the subject 
matter and the length of time over which the in¬ 
vestigation might have to be carried would have 
been to commence a suit against the lady for a 
declaration that she was a benamidar for tho insol¬ 
vent. But under S. 7, Presidency Towns Insolvency 
Act this Court in its insolvency jurisdiction has 
jurisdiction to determine such a point as that, just 
in tho same way as where a person who carries on 
<i retail business, becomes an insolvent in this 
Court, tho Court would have jurisdiction by motion 
in insolvency to collect debts due to the business by 
third parties in Tippcrah or somewhere else. As a 
rule, however, that class of proceeding . 
mere third person as against whom the Official 
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Assignee claims no higher title than the insolvent’s 
is not brought in the insolvency jurisdiction, and 
in any ordinary case any such motion brought in 
that jurisdiction unfairly and unreasonably, would 
be refused as the learned Judge is in no way obliged 
in the Insolvency Jurisdiction to try such a ques¬ 
tion. I would guard myself from being supposed to 
lay down that the only proper subjects for such a 
motion are cases within Ss. 55 and 56, Presidency 
Towns Insolvency Act. There are many other cases. 
There may be cases, for example, where a property 
is claimed having been taken by the opposite party 
from the insolvent after an available act of bank¬ 
ruptcy and it can be successfully claimed if tbe 
opposite party cannot bring himself within the pro¬ 
tective sections. There may be cases where a transfer 
can bo set aside if it is after an adjudication order. 
There are cases which come under S. 53, T. P. Act, 
where the right asserted by the assignee is a right 
which belongs to creditors as such. It is important 
that it should be understood, first, that the rule 
that the Official Assignee should have recourse to 
this jurisdiction only when he has a higher title 
than the insolvent’s, is not a rule of law in the 
sense that the insolvency Court has not the jurisdic¬ 
tion to entertain such a case and, secondly, that it 
is not restricted only to Ss. 55 and 56. But the rule is 
well established if it is not rigid and it is necessary 
in fairness to third parties who cannot help their 
creditors, debtors or cestuis trustent going insolvent, 
who may live far from Calcutta, and whose right may 
be difficult to ascertain apart from a regular suit. 
It is necessary also in the interests of this Court 
which cannot undertake in its insolvency jurisdiction 
to collect debts all over India or to decideon motion 
all classes of disputes merely because an insolvent 
or his estate is a party. 

But no such action was taken by the 
learned advocate for the opponents. Ho 
rested content with including para. 3 in the 
objections which he filed on behalf of the 
opponents. He called for particulars of tho 
allegations made by the official assignee in 
his application ; he filed further objections 
thereto; the official assignee applied to amend 
his application; the learned advocate for the 
opponents filed yet further objections; in or 
about April 1941, the learned advocate for the 
opponents filed such documents as the oppo¬ 
nents desired to rely upon in support of 
their case. It is obvious to mo from all these 
facts and circumstances that the opponents 
readily submitted to the jurisdiction of the 
Insolvency Court in the matter and did not 
consider that such submission would pre¬ 
judice them in any manner. Perhaps Mr. 
Dipchand’s volte face on 25th April 1941 is 
attributable to a desire on the part of the 
opponents to delay as far as possible the 
decision of the questions involved in this 
matter by inducing the Court to relegate the 
official assignee to a regular suit. The resu 
of my doing so would undoubtedly be that 

with the congestion of civil 
this Court the matter involved in this appli¬ 
cation would not be decided in the ordinary 
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course for at least 2-3 years from now. On 
* the other band, the present proceedings have 
reached a stage when they can be concluded 
in a day or two. I have admittedly a dis¬ 
cretion in the matter. But that discretion 
I must judicially exercise, and it seems 
to me that in the circumstances of this 
case I would be exercising it judicially only 
if I decide to dispose of the matter myself 
under S. 7 and do not direct the official 
assignee to institute a regular suit. The re¬ 
marks of Rupchand, A. J.’ C. in 27 SLR 275 1 
at p. 277, are indeed very apt. The learned 
Judge states : 

So far as the facts of the present case go, I can 
6 see no reason why the 0. A. should be referred to a 
regular suit. The property is situate within the 
jurisdiction of this Court, and the parties reside 
there. A regular suit, if filed will be filed in this 
very Court and perhaps be dealt with by the same 
Judge. All that will be required of the 0. A. would 
be to pay heavy court-fee. The chief opponent is a 
minor and in the event of the suit succeeding 
against him, the court-fee paid by the official 
assignee would be practically irrecoverable. The 
procedure to be followed in dealing with the present 
application would, in no way, be different from that 
of a suit and there will be no prejudice whatsoever 
to the minor if he is required to defend his title to 
the property in the present proceedings instead of 
in a regular suit. He will have the same right of 
appeal os in a regular suit, and perhaps he will 
have an additional advantage in so far that in the 
c event of an appeal being filed by him, he will not 
be required to pay an ad valorem court-fee on the 
claim in appeal. 

The only party who suffers by the present pro¬ 
cedure being adopted is the Crown. 

These proceedings are already three years old 
and to a certain extent this delay is partly due to 
the minor not pressing for the trial of his legal ob- 
4 jections at an early stage of the proceedings. 

For all these reasons, I think this is a fit case in 
which the Court should not decline to exercise its 
powers under S. 7 and I order accordingly. 

It may be contended that these arguments 
of the learned Judge apply in every case, 
and therefore there is no room for the exer¬ 
cise of discretion. Whenever a matter falls 
d within the purview of s. 7, Presidency Towns 
Insolvency Act, it must be dealt with under 
that section. But to my mind this is not a 
justifiable criticism. The discretion to be 
exercised by the learned Judge is largely in¬ 
fluenced by the particular facts and circum¬ 
stances of the case before him, and as I have 
already stated it is because of the peculiar 
facts and circumstances existing in this case 
that I have decided to dispose of the matter 
myself under S. 7. Presidency Towns Insol¬ 
vency Act. A date will now be fixed for pro¬ 
ceeding with the matter on the merits. 

G.N./r.K. Order accordingly. 
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Second Appeal No. 14 of 1939, Decided on 27th 
May 1941. against decree of Assist. Judge, Sukkur, 
D/- 12th December 1938. 

Registration Act (1908), S. 49 — Collateral 
transaction—Meaning explained—Unregistered 
partnership deed held admissible to prove terms 
of partnership and profits and losses. 

A collateral transaction means a transaction 
other than the transaction affecting the immovable / 
property but which is in some way connected with 
it. Hence an unregistered partnership deed can be 
brought upon the record not to prove a transaction 
affecting immovable property but as evidence to 
prove a collateral transaction, that is, not a trans¬ 
action creating, declaring, assigning, limiting or 
extinguishing a right to immovable property but to 
prove the partnership and profits and losses arising 
from the same: Case law dismissed. [F 29e; P 30a] 

Dipchajid Chandumal — for Appellant. 

ATinia/rai Bhojraj — for Respondents. 

Davis C. J. —This is an appeal against a 
judgment of the Assistant Judge at Sukkur, 
dismissing an appeal against the judgment 
of the First Class Subordinate Judge at 
Shikarpur, who dismissed the plaintiffs suit g 
for account of a partnership alleged to have 
been made between the plaintiff and defen. 
dants 1 and 2 . The plaintiff and defendant 2 
are banias, and it is the case of defendant 1 
that he had in reality no share in the part¬ 
nership at all. He lent his name to one 
Muhammad Baksh son of Allah Baksh Khan 
Kakepoto, whose lands were under manage¬ 
ment, and who could not, therefore, bo a 
party to a lease of his own lands which were 
in charge of the Manager of Encumbered 
Estates and which were at the same time to 
be made the subject of a lease to plaintiff 
and defendant 2 . The partnership was also 
concerned with another lease of the jagir * 4 
lands of Sikanderkhan, the minor son-in-law 
of this Muhammad Baksh Kakepoto, whioh 
were also made the subject of this partner¬ 
ship, but there was no attempt in this case, 
as there was in the cose of the lauds of 
Muhammad Baksh, to evade the provisions 
of the Encumbered Estates Act. 

The trial Court found that there was no 
real partnership between the plaintiff and 
defendant 1 at all, and that plaintiff and de¬ 
fendant 2 were close relations, and that the 
settlement of accounts alleged between them 
was bogus, that defendant X merely lent his 
name to shield Muhammad Baksh son of 
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a Allah Baksh Khan Kakepoto, and that, fur¬ 
ther, a condition precedent to the coming 
into operation of the agreement, was that the 
Manager, Encumbered Estates should agree 
that defendant 1 should be taken as a part¬ 
ner in the lease and this he had not done. 
In the appellate Court however the learned 
Judge dealt with the case on other grounds. 
Before him the plea was taken that the deed 
of partnership related to immovable property 
and required registration under S.49, Regis¬ 
tration Act, and as it was admittedly not 
registered, the partnership could not be 
proved and the suit for accounts must fail. 
In appeal here, it was argued, the partner- 
b ship deed was admissible for a collateral 
purpose. The deed was not to be used to 
prove that there was any transfer of interest 
in immovable property. At the time of the 
filing of the suit the periods of the leases had 
expired, and all that was asked for was the 
taking of accounts. We are here concerned 
with the proviso to S.49, Registration Act. 
That section and the proviso read as follows: 

49. No document required by S. 17 or by any 
provision of the Transfer of Property Act, 1882, to 
be registered shall (a) affect any immovable property 
comprised therein, or (b) confer any power to 
adopt, or (c) be received as evidence of any trans¬ 
action affecting such property or conferring such 
c power, unless it has been registered. 

Provided that an unregistered document affect¬ 
ing immovable property and required by this Act 
or the Transfer of Property Act, 1882, to be regis¬ 
tered may be received as evidence of a contract in 
a suit for specific performance under Chap. 2, 
Specific Relief Act, 1877, or as evidence of part per¬ 
formance of a contract for the purposes of S. 53A, 
T. P. Act, 1882, or as evidence of any collateral 
transaction not required to be effected by registered 
instrument. 


It is pointed out that this proviso did not 
alter the law but merely declared it, 9 Cal. 
520 1 at p. 525, and that not only is there a 
clear distinction between els. (a) and (c) but 
a distinction must be drawn between the use 
, of an unregistered document as evidence of 
d any transaction affecting immovable pro¬ 
perty. The use of such document in evidence, 
and the fact that an unregistered document 
may be used in evidence but not as evidence 
has been held to permit the use in evidence 
of an unregistered document, though that 
document affects immovable property, if the 
purpose of its use is for any purpose other 
than that of creating, declaring, assigning 
limiting or extinguishing a right to immov¬ 
able property: 9 Bom.L.R.39313 Bom.L.R* 


[. (’83) 9 Cal. 520 : 12 C.L.R. 209 (F B), Ulfatun 

Nissa v. Hosain Khan. . . 

!. (’07) 9 Bom.L.R. 393, Bai Gulabbai v. bbn 

Datgarji. 


Baksh (Davis C. JJ ^ j g 

1G2; 3 34 Bom.L.R. 415. 4 These words are wide, 
and the term “collateral purpose” is easier * 
u> illustrate than to define. For instance, 
the High Courts generally have held that a 
document which requires registration under 
S. 17 and is not admissible for want of regis¬ 
tration to prove a gift, or mortgage or sale 
or lease of land is nevertheless admissible to 
prove the possession of the person who holds 
it. The point is illustrated clearly in 43 Mad. 
244. An unregistered deed of gift requiring 
registration under S. 17 was admitted in 
evidence not to prove the gift but to explain 
by reference to it the character of the posses¬ 
sion of the lady who held the land and who 
claimed it, not by virtue of her deed of gift / 
but on another title, that of adverse posses¬ 
sion. A case not so easy to explain is that in 
ill I.C. 351, 6 a case before the Privy Council. 
That case was from the Supreme Court of 
Ceylon and was concerned with the inter¬ 
pretation of a Ceylon Ordinance. Clause 2 of 
that Ordinance required transactions affect¬ 
ing immovable property to be in writing, 
signed by the party making the same, and 
attested by two witnessesand a notary public. 
Clause 21 of the Ordinance also required, 
inter alia, that a deed of partnership with a 
capital exceeding Rs. 100 should be in writing 
and signed by the party making the same, g 


provided that this shall not be construed to prevent 
third parties from suing partners or persons acting 
as such and offering in evidence circumstances to 
prove a partnership existing between such persons 
or to exclude parol testimony concerning trans¬ 
actions by or the settlement of any account between 
partners, 

while cl. 22 contained another proviso and 
was as follows: 

22. Provided always that nothing in the preced¬ 
ing clause shall be construed to exempt any deed or 
instrument in any manner affecting land or other 
immovable property from being required for that 
purpose to be executed and attested in manner 
declared by the second clause of this Ordinance. 


And their Lordships of the Privy Council }l 
held, as in a previous case, (1915) A.C. 1100, 7 
a suit could not be maintained in Ceylon 
upon an agreement for partnership unless it 
was in writing and signed, as the Ordinance 


. (’12) 13 Bom.L.R. 162 : 10 I.C. 748, Hope Mills 
Ltd. v. Sir C. J. Readymoney. 

. (’32) 19 A.I.R. 1932 Bom. 305: 138 I.C. 433: 34 
Bom.L.R. 415, Maruti v. Mallapur Shri Gopal 

Krishna. T t 

. (’19) 6 A.I.R. 1919 P.C. 44: 53I.C. 901: 46 I.A. 
285 : 43 Mad. 244 (PC), Varada Pillai v. Jeeva- 

ratnammal. _ T n it>p\ 

. (’28) 15 A.I.R. 1928 P.C. 273: 111 I.C. 351 (PC), 

John H. Arseculeratne v. J. B. M. ^arera. 

. (1915) 1915 A.C. 1100 : 84 L.J.P.C. 234 . 31 
T L R 590, Pate v. Pate. 
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a required, though the partnership business 
had been carried on for a time and had been 
even dissolved, and although the plaintiff 
was only claiming an account of the trans¬ 
action of the dissolved partnership and pay¬ 
ment of what might be found due; but in the 
case before them their Lordships held that 
as cl. 22 only required that an instrument 
affecting land shall for that purpose be exe¬ 
cuted and attested as required by cl. 2, it 
was to be inferred that though not so attested 
and executed, it could yet be referred to for 
the purpose of establishing the other terms 
of the contract. In that case, the respondent 
had in a deed of "partnership agreed, among 
b other terms, to give ever his interest in the 
lease to the appellant, the company; they 
should equally contribute to expenses and 
be entitled to a general share in the profits 
and be liable in the same manner to bear a 
share in the losses. The deed of partnership 
was not, however, attested as the Ordinance 
required, but the mine was duly worked in 
accordance with the terms of the partnership 
until the work was stopped by mutual 
arrangements, and the appellant then sued 
for dissolution of the partnership, his com¬ 
mission, his share of the profits, if necessary, 
after taking account. The defendant admitted • 
c the factum of the partnership and many of 
its terms, but pleaded that the agreement on 
which the plaintiff based his suit was invalid 
in law. Their Lordships, however, held that 
the agreement was valid for the purpose of 
establishing the partnership but not for the 
purpose of affecting the ownership of the 
mine, that it should be inferred on the plead¬ 
ings that the mine was worked, as a mine 
could bo worked, on license; and that if during 
the currency of the lease the plaintiff had 
sued for the transfer of the mine and the 
defendant had refused, the substratum of the 
partnership must have disappeared and the 
d partnership dissolved, but the partnership 
had run its course without having recourse 
to the transfer of the lease, and as, if there 
had been profits, the plaintiff would have 
had to account, so ho was entitled to an 
account if there were losses. 

This case was decided on its own particular 
facts and on the interpretation of the parti¬ 
cular words of the Ceylon Ordinance, but 
there is a certain similarity between the case 
now before us and this Ceylon case. We are, 
however, concerned with the proviso to s. 49 ! 
Registration Act. This unregistered deed of 
partnership, it is argued,'is admissible under 
that proviso as evidence of a collateral trans¬ 
action not required to be effected by a regis. 


tered instrument. In this case, as in other 0 
cases, it is easier to state the law than to 
apply it. A collateral transaction means, 

I think, a transaction other than the trans¬ 
action affecting the immovable property but 
which is in some way connected with it. We 
have already referred to the case in 43 Mad 
244, 6 as clearly illustrating the use of an 
unregistered document as evidence of a colla¬ 
teral transaction. Another case is that in 
22 Bom.L.R. 1357.- In that case there was an 
agreement between a first and second mort¬ 
gagee that they should stand on a position 
of equality with regard to the mortgage 
money and should share equally in its pro¬ 
ceeds. Part of the mortgage money was re- / 
covered by one mortgagee and the other 
mortgagee sued for his half share. He was 
met by the defence that the agreement was 
unregistered, but their Lordships of the 
Privy Council held that his defence was 
a bad defence, for the proceedings related 
merely to the division of the mortgage 
monies, and an agreement for the divi¬ 
sion of money does not require registra¬ 
tion, though it might be that the deed would 
require registration to bo admissible, if it was 
to be given in evidence in a suit relating to 
the regulation of the rights against the estate 
itself. In another case reported in 51 ALL. g 
771,° their Lordships of the Privy Council 
held that if an instrument comes within the 
prohibition of S. 17, Registration Aot, it can¬ 
not, if not registered, be used in any legal 
proceeding, to bring about indirectly the 
effect which it would have had if registered. 

It is nob to affect the property, and it is not 
to be received as evidence of any transaction 
affecting the property. The attempt, there¬ 
fore, to make the unregistered agreement the 
ground of a suit for specific performance 
failed. But in that case what w’as sued for 
was something that affected immovable 
property. 

It is difficult in this case to say that what h 
is sued for is something that affects immov¬ 
able property. The share of defendant 1 in the 
lease does not concern in any way the taking 
of accounts, and the division of the proceeds. 
There is no attempt here to enforce the trans¬ 
fer of the share in the leases, it is quite im¬ 
material to the relief sought, which can be 
ascertained and given independently of whe- 


: A ' 1 “•*•**• an: Ob l.o, 642 « 47 t a 

188 : 43 M.d. 660 : 23 Bom. L. r! 1857 (P 0 ) 
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ther an interest in the leases was or was not 
a transferred to defendant l. It is sought to 
bring the unregistered deed upon the record 
not to prove a transaction affecting immov¬ 
able property but as evidence to prove a 
collateral transaction, that is not a transac¬ 
tion creating, declaring, assigning, limiting 
or extinguishing a right to immovable pro¬ 
perty, 9 Bora. L. R. 393, 2 but to prove the 
partnership and profits and losses arising 
from the same. 

If, for the sake of argument, defendant 1 
had been a party to the original leases to 
which plaintiff and defendant 2 were parties, 
and if the deed had been unregistered, and 
b it had been sought to bring this unregistered 
deed on the record for a collateral purpose, 
namely to ascertain the terms and condi¬ 
tions of the partnership, I think it would 
have been avid that this could be done, for 
the unregistered deed was not to be brought 
on the record to affect immovable property 
or any interest thereunder, but merely to 
ascertain the terms and conditions of the 
partnership of which accounts were sought. 
The share of defendant 1 in the leases had 
nothing to do with this, and if the leases, if 
embodied in a separate deed, could have been 
looked at for this purpose, then the inclusion 
c in the deed of partnership of words which 
purport to transfer a share in the leases to 
defendant 1, does not make this unregistered 
partnership deed inadmissible in evidence, 
provided it is to bo used for a collateral pur¬ 
pose, as evidence of a collateral transaction, a 
transaction other than the transfer of a share 
in the lease, the collateral transaction being 
the partnership. It is true that defendant l 
denies the partnership which was, in any 
circumstances dissolved before the suit was 
brought, but this does not, I think, matter. 
In short, this case is so close to the Privy 
Council case in 111I.C. 351, 6 that I think the 
decision in that case should be followed in 
d this. I think, therefore, the unregistered 
document is admissible in evidence of the 
partnership and that the lower appellate 
Court was wrong in refusing to admit it 
upon the record. As the lower appellate 
Court has decided this appeal on a prelimi¬ 
nary issue, we must send the case back to 
the appellate Court for its finding on the 
other issues. Costs to be costs in the cause. 

Weston J. — The unregistered partner¬ 
ship agreement dated 22nd May 1926 makes 
reference to two leases each for a period of 
five years. The first is a lease of a largo estate 
belonging to Waderos Mahomedbuxklian and 
Allahbuxklian Kakepotas who, it is said, were 


under the protection of the Manager Encum¬ 
bered Estates as Estate No. 1083. In para. 2 
of the partnership agreement it is said : “we 
the executants have taken up the same on 
lease for a period of five years.** 

This recital admittedly is not accurate, as 
the formal lease from the manager, which 
was registered, was not executed until 27th 
September 1926, although it appears that 
possession had been given some time before 
the date of the partnership agreement. Also 
the formal lease was granted to the plaintiff 
and defendant 2 alone. Clause 13 of the part¬ 
nership agreement also shews that the exist¬ 
ing agreement with the manager, under 
which possession had been given, was with f 
plaintiff and defendant 2 only, for it recites 
that, if the name of defendant l is not in¬ 
cluded as lessee, then his share of the lease 
money shall be deducted by the first party 
(plaintiff and defendant 2 ) before distri¬ 
bution of the produce it made. Also clause 3 
expressly states that the second party (defen¬ 
dant l) shall have no concern in the engage¬ 
ment of cultivators or in the advance to them 
of cash or seed. It appears therefore on the 
true construction of the agreement that the 
word ‘executants* in cl. 2 is a mistake for 
‘the first party* and that there is really no 
formal declaration of transfer to defendant 1 9 
of a share in the lease, which by itself might 
bring the agreement within cl. 1 (6) of S. 17, 
Registration Act, so as to make its registra¬ 
tion necessary. The effect of the agreement 
was that defendant l agreed with the legal 
occupants of the estate to contribute to ex¬ 
penses and to receive a share in the produce. 
He obtained no share of the lease, and the 
only cause of action he could have on the 
agreement was a right to accounts and dis¬ 
tribution of produce reaped and probably 
also *of crops standing. Although benefits 
arising out of land aro immovable property 
under the definition of S. 2. Registration Act, ^ 
standing crops are moveable property and 
undoubtedly produce when reaped is move- 
able property. In my opinion therefore the 
agreement so far as it relates to the first 
estate is not an agreement which required 
registration at all. 

The second lease is of a very much smaller 
estate of one Sikanderkhan and is dealt with 
in els. 15 and 16 of the agreement. Clause 15 
states, and there is no dispute as to the 
accuracy of this statement, that this estate 
has been taken for a period of five years by 
the first party, plaintiff and defendant 2 , by 
registered lease deed dated 8th December 1925. 

It then states: 
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Bat the right to the lease also will belong jointly 
a to us the parties ; 
and again : 

Thus the second party (defendant 1) will bo 
deemed to be a partner from the very start accord¬ 
ing to the deed of lease. 

There can be no doubt that this is a decla¬ 
ration of a right of defendant l to a share in 
the lease. Applying the test of the cause of 
action open to him on the agreement, it 
would be open to defendant l as against 
plaintiff and defendant 2 to seek not only 
accounts, but also a share in the lease which 
is declared to be partnership property. So 
far as this lease is concerned there is no 
restriction upon the right of defendant l to 
b share in the management of the estate. It is 
not suggested that the share of defendant 1 
in this lease was of value less than Rs. 100. 
The partnership agreement so far as this 
lease was concerned therefore was a docu¬ 
ment which under S. 17, Registration Act, 
required registration. 

The question whether in a suit for ac- 
• counts of the partnership such a document 
can be admitted as evidence to prove the 
partnership under the proviso to S. 49, Re¬ 
gistration Act, is one of some difficulty. On 
the one hand it can be said that the immov¬ 
able property, the lease, affected by the 
c agreement has ceased to exist by efflux of 
time, that no partition, sale, or other dis¬ 
position of the lease or of a share in the lease 
is being sought, that the relief by*way of 
accounts is something independent of any 
relief sought in respect of the lease itself, 
and would exist, as it does under the agree¬ 
ment relating to the first estate, if a formal 
declaration of shares in the lease had not 
boen incorporated in the agreement, antjthat 
the partnership is a transaction collateral to 
the transfer of a share in the lease within the 
meaning of the proviso to S. 49, Registration 
Act. On the other hand, it can be said that 
d th , G “ e 5 G ex P if y of the lease is no ground for 
admission as evidence of a document which 
would be inadmissible in a suit for dissolu¬ 
tion of partnership or other relief in which 
the existing lease figured as partnership 
property. * 

Certain examples of “ collateral transac. 
tion present little difficulty. If a lessor sues 
bis lessee for rent on an unregistered lease 
he is, of course, in no better position by rea’ 
son of the fact that the lease has expired at 
the date of suit, and a simple suit of this 
nature based on a lease which required re. 
gistration would fail at whatever time it 
However, in a suit for possession, 
filed after the expiry of the lease, it would 


e 


be open to the lessor to prove the unregis¬ 
tered lease for the purpose of shewing the 
nature of defendant’s possession and as pro¬ 
vided by the proviso to s. 49 itself, in such 
a suit filed during the period of the lease, 
the document would be available to the les¬ 
see seeking to rely upon part performance 
under S.53A, T. P. Act. 

It is true that in many reported cases 
where a document requiring registration has 
nevertheless been held admissible as evi¬ 
dence, the purpose for which the document 
was sought to be used was to obtain details 
rather than to serve as the basis of the 
cause of action in the suit. But the proviso 
to S. 49 speaks not of collateral purpose but i 
of collateral transaction, and collateral trans¬ 
action I think is to be taken as one collate¬ 
ral to the transaction affecting immovable 
property by reason of which registration is 
necessary, rather than one collateral to the 
document. There is a series of cases in which 
it has been held that an unregistered mort¬ 
gage deed requiring registration may be re- 
ceived as evidence to prove the money dobt, 
provided the mortgage deed contains a per. 
sonal covenant by the mortgagor to pay : 15 
Mad. 253, 10 32 Mad. 410 11 and 20 Bom. 553. 13 
In 21 Bom.L.R. ?16 ,S the defendants had exe¬ 
cuted an agreement in favour of plaintiff 9 
whereby plaintiff’s right to a share in cer¬ 
tain lands and also to a share in a cash al¬ 
lowance was recognized. It was held that 
the fact that the agreement relating to both 
immovable and moveable property had not 
been registered did not prevent the party 
entitled from suing on the document in res¬ 
pect of the moveable property. 

These cases are prior to the enactment of 
the proviso to s. 49, but they lend some sup. 
port to the conclusion that "collateral trans- 
action" includes not only a transaction to 
which passing reference is made in the docu¬ 
ment, but also a transaction which can exist 
in law, by reason of s. 91, Evidence Act, 
only from the document itself, provided the 
collateral transaction ” can be considered 
separable from the transaction by reason of 
which registration of the document is neces- 
sary. In the present case, there was nothing 
to Prevent the parties declaring their shares 
i n the lease by one document, and providing 

^evan 21 15 M&d ‘ 268 ' Queen ' Em P ress vTltama 

Yf ( B) , p 2 V a M Kunh 'm,! 1 19 M ’ L - J - «S4 
Menon. ' Y ' Knnhn Uoldu T - T - Madhava 

12. (*90) 20 Bom, 553, Vani v. Bani 

LR7 9 lfi 6 19 , 19 Bom< 88:61 W- 984:21 Bom. 
L.B. 716, Hanmantappamo v. Ramabai Hanmant. 
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a e ^ rms °f their partnership agreement to 
share expenses and produce by another. Ac. 
tuaUy the declaration of jointness in the 
lease appears to have been little more than 
incidental, for the references to shares are 
references to contributions and proceeds. In 
my opinion therefore the partnership relat- 
ing to the second lease was a transaction 
separable or collateral to the declaration of 
jointness in the lease, and although not re. 
gistered it is admissible as evidence of the 
terms of the partnership. On this finding, it 
is not necessary to consider whether the 
partnerships relating to the two estates are 
collateral transactions, and whether in any 
b case the document would not be admissible 
as evidence of the partnership relating to the 
larger estate. I agree therefore with the 
order proposed by the learned Chief Judge. 
R.K. Case remanded. 
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Davis C. J. and Weston J. 
Rupchand Issardas — Applicant 

v. 

Emperor. 

Criminal Revn. Appln. No. 194 of 1940, Decided 
on 13tli January 1941, to revise order passed by 
Extra Joint Sub-Judge and First Class Magistrate, 
c Hyderabad, D/- 4th May 1940. 

Criminal P. C. (1898), S. 488 (6) — S. 488 (6) 
is peremptory — In absence of direct evidence 
there is no room for inference that order under 
first part of S. 488 (6) was in fact made — For¬ 
mal order in writing under S. 488 (6) need not 
be passed in certain cases — But circumstances 
indicating that question of dispensation of per¬ 
sonal attendance of husband or father was 
considered by Magistrate must be present on 
record. 

The direction in S. 488 (6) is peremptory, and 
therefore in the absence of direct evidence such as 
an application made by the person concerned that 
his presence should be dispensed with, or an order 
of the Magistrate that in the circumstances which 
necessitated his absence, a dispensation of his pre- 
d sence should be directed, there is no room for infer¬ 
ence that an order under the first part of S. 488(6) 
has in fact been made. In certain cases it may not 
be necessary that the Magistrate should pass a for¬ 
mal order in writing but at least there must be 
present on the record circumstances which indicate 
clearly that the question of dispensation of personal 
attendance of the husband or the father was consi¬ 
dered by the Magistrate. Consequently where the 
evidence on which the order for maintenance was 
passed was not taken in the presence of the hus- 
band and his personal attendance was not dis¬ 
pensed with the order must be set aside. [P 32g; 

x ooOfC J 

Javhermal Villaitrai — for Applicant. 

Fatehchand Assudomal—lor Opponent (Gulibai 
w/o Rupchand). 

Partabrai D. Punwani , Advocate General— for 
the Crown. 
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Weston, J. — This is a revision appli- 
cation against an order passed by the Extra 6 
Joint Subordinate Judge and First Class 
Magistrate, Hyderabad, under s. 488 , Crimi¬ 
nal P. C., awarding to Shrimati Gulibai 
wife of Rupchand an amount of monthly 
maintenance Rs. 25 from the present appli¬ 
cant Rupchand. The case first came before 
the Magistrate on 24th February 1940 , on 
which date the present applicant, the oppo¬ 
nent in the case, was absent, and fresh sum¬ 
mons was ordered. On the next date, Gth 
March 1940, the present applicant and his 
wife, the applicant before the Magistrate, 
were both present, but the case was adjourn¬ 
ed to 3rd April as the Magistrate was under / 
orders of transfer. On 3rd April, both parties 
were absent, the case was again adjourned 
till 4th May. On that date the parties were 
not present but Mr. Balchand, one of the 
partners in the firm of advocates briefed by 
the present applicant, filed a written state¬ 
ment denying the liability to pay mainte- 
nance and disputing the amount claimed. • 
What exactly happened at the hearing is 
not very clear, but the evidence of one wit¬ 
ness on behalf of the wife was taken and 
the Magistrate passed an order stating that 
there was no dispute about the liability to 
pay maintenance and that this liability was g 
conceded in fact by Mr. Balchand advocate. 
The amount of maintenance was fixed at 
Rs. 25 p. m. on the basis of the evidence of 
the one witness examined. The main ground 
of the present application before us is that 
the evidence on which the order was passed 
was not taken in the presence of the present 
applicant and his personal attendance was 
not dispensed with. It is claimed, therefore, 
that the provisions of clause (6) of S. 488, 
Criminal P. C., were not observed, and that 
the order of the Magistrate is liable to be set 
aside on ,that ground. We think that this*, 
contenttdfcinust prevail. Clause (6) of S. 4S8, h 

CriifcmM # C., is as’ follows: 

(6) under this Chapter shall be taken 

in thi^iesence of the husband or father, as the 
case iflay be, or, when his personal attendance is 
dispensed with, in the presence of his pleader, and 
shall be recorded in the manner prescribed in the 
case of summons-cases : Provided that, if the 
Magistrate is satisfied that he is wilfully avoiding 
service, or wilfully neglects to attend the Court, the 
Magistrate may proceed to hear and determine the 
case ex parte. ... 

It is argued by the present opponent, the 
wife, in whose favour the order was made, 
that a dispensation of the personal atten- 
dance to the present applicant should be 
presumed from the conduct of the advocate 
who appeared for him, and it is claimed that 
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a the omission of any written order by the 
Magistrate dispensing with the attendance 
of the present applicant, if necessary, is at 
most an irregularity. We think, however, 
the probable truth is that the provisions of 
cl. (0 of S. iSS, Criminal P. C., were not pre- 
sent to the mind either of the learned Magis¬ 
trate or the learned advocate. If the advocate 
had made an application asking that the 
attendance of his client should be dispensed 
with, and the Magistrate had granted this 
application, we think the Magistrate would 
have mentioned the fact in his order. The 
direction in this clause is peremptory, and 
we do not think in the absence of direct evi- 
^ deuce such as an application made by the 
person concerned that his presence should bo 
dispensed with, or an order of the Magistrate 
that in the circumstances which necessitated 
his absence, a dispensation of his presence 
should be directed, that there is room for 
inference that an order under the first part 
of this clause has in fact been made. In cer¬ 
tain cases it may not be necessary that the 
Magistrate should pass a formal order in 
writing, but we think that u4 least there 
must be present on the record circumstances 
which indicate clearly that the question of 
dispensation of personal attendance of the 
c husband or the father was considered by the 
Magistrate. 

We think, therefore, that we must set 
aside the order passed dated 4th May 1910, 
and remand the case to the Extra Joint Sub¬ 
ordinate Judge and First Class Magistrate, 
Hyderabad, for retrial of the case after re¬ 
cording the evidence in the presence of the 
present applicant, or, if his presence shall be 
dispensed with, in the presence of his pleader, 
or in the circumstances contemplated by the 
second part of cl. (6) of S. 489, Criminal P. C. 
m the manner provided therein. Order 
accordingly. 

^ G.N./r.k. Case remanded. 
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Lobo and Tyabji JJ. 

Emperor 

v. 

Piniladhoshah Ibrahimshah and another , 

Criminal Acquittal Appeal No. 339/4 of 1940 and 
Criminal Ref. No. 23 of 1941, Decided on 19th May 
1941 against order of First Class Magistrate 
K^raoh!, D/- 14th June 1940 and reference made 
by Dist. Magistrate, respectively, 

. (a) Criminal P. C. (1893),. Ss. 417, 418 and 

I fl rf7 A E PCa ,ro “ order of acquittal based on 
lacts^Powers of High Court to interfere. ' 

1942 S/5 & 6 


In an appeal from an order of acquittal based on 
facts the High Court will interfere where the ac- 6 
quittal has resulted from a total misunderstanding 
and misappreciation on the part of the Magistrate 
of the evidence on record relating to the charge : 
(■34) 21 A.I.R. 1934 P. C. 227 ; (’38) 25 A.I.R. 1938 
Sind G7 and (’38) 25 A.I.R. 1938 Sind 80, Bel. on. 

[P 36/, g] 

(b) Criminal P. C. (1898), S. 342 — Under 
S. 342 Magistrate must call accused’s attention 
to vital point and ask his explanation—Failure 
to do so vitiates trial if accused's conviction is 
based on his failure to explain what he was 
never asked to explain. 

Under S. 342 it is the duty of the Court to call 
the attention of the accused to a vital point and 
ask for his explanation. Failure to ask for such 
explanation vitiates the trial if the conviction is 
based on the accused's failure to explain what he f 
was never asked to explain : ('37) 24 A. I. R. 1937 
Sind 221 and ('33) 20 A. I. R. 1933 P. C. 124, Bel. 
on. [P 375] 

B.C. Ojha —for Pauper Accused (Piniladhoshah). 

Parmanad Kundanmal —for Accused (Muham¬ 
mad Yacoob) in both. 

Parlabrai D. Punwani , Advocate-General — 

for the Crown. 

LOBO J.—The two respondents in this Acquittal 
Appeal, Piniladhoshah son of Ibrahimshah and 
Muhammad Yacoob son of Haji Nur Muhammad, 
were tried in the Court of Mr. Ali Bakhsh Channa, 
First Class Magistrate, Karachi, along with two 
others Tapedar Ahmedali and Daroga Muhammad 
Yusif, on a charge of conspiracy under S. 120B, 
Penal Code. In that trial respondent Muhammad 
Yacoob was also charged with an offence under g 
S. 379, Penal Code. The learned Magistrate ac¬ 
quitted all these persons on the charge under 
3. 120B, Penal Code. Ho however convicted res¬ 
pondent Muhammad Yacoob of an oflenoe under 
S. 379, Penal Code and sentenced him to pay a 
fine of Rs. 500 or in default to undergo rigorous 
imprisonment for four months, the learned Magis¬ 
trate stating that ho imposed this unusually light 
sentence on Muhammad Yacoob M in view of his 
advanced age of over 50 years and the protraoted 
nature of the trial." Muhammad Yacoob appealed 
against his conviction and sentenoe to this Court; 
his appeal was however rejected by the Hon'blo the 
Chief Judge, who heard it. The Hon'blo the Chief 
Judge in dealing with this appeal of Muhammad 
Yaooob found it impossible to refrain from dealing 
to some extent with tho case of respondent Pinila¬ 
dhoshah. He states in his judgment : ^ 

“It is, however, difficult and, indoed, impossible 
to deal with the case of tho appellant without deal¬ 
ing, to some extent, with the case of tho priuoipal 
accused, accused I Piniladhoshah, tho eamindar, 
for tho appellant puts the blame upon this accused! 
and, indeed, if his statement wore true, ho should 
be acquitted. It must therefore bo remembered 
taat anything I have to say about aooused 1 arises 
from tho necessity of the case and is made in tho 
absence of argument on his behalf. Appeal by 
Government against the acquittal of this accused, 

® show that this acquittal was uni 

^ D ! ,gh ‘ 3h0w tho °° ntmr y- H is also 
difhoult to deal with tho caso ol theft against tho 

appellant without dealing, to somo ox tent, with tho 
case of conspiracy." 

sJjturAjfifi* 01 *“■ 
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The facts in 
Piniladhoshah 
Kabuli Survey 


“I should have been very willing to have ordered 
a retrial, so that the case could have been retried 
and an adequate sentence imposed upon the appel¬ 
lant. It is not, however, for a Court to do the work 
of government. Government have the right to ap¬ 
peal against the acquittal of accused 1 and for 
enhancement of the sentence of the appellant. It is 
for them to consider and decide whether oflences of 
this nature—offences against public property—are 
adequately punished by the judgment in this case. 
This Court must keep for the more serious crimes 
against the person the use of these special powers.** 

A copy of this judgment was directed to be sent 
to the Chief Secretary to the Government of Sind. 
Under instructions from the Local Government the’ 
Advocate-General has presented the present appeal 
praying that this Court will be pleased to set aside 
the order of acquittal of the learned Magistrate of 
} both the respondents on the charge under S. 120B 
and to convict them of this offence, or order a 
retrial of the respondents for the offence of con- 
spiracy On the other hand, the District Magistrate 
of Karachi has made a reference under S 438, 
Criminal P. C., to this Court, praying for enhance¬ 
ment of the sentence imposed upon respondent 
Muhammad Yacooh for the offence under S. 379, 
Penal Code. These are the two matters now before 
us for disposal. 

this case are comparatively simple: 
is a zamindar owning about 40 
numbers in Deh Doondi, taluka 
Mirpur Sakro in the Karachi District The remain¬ 
ing land in this Deh Docndi is all Government 
unoccupied land. Respondent Muhammad Yacoob is 
a furniture merchant in Karachi. On 28th August 
1937 Piniladhoshah and Muhammad Yacoob exe¬ 
cuted an agreement, Ex. 5, under which Piniladho¬ 
shah gave Muhammad Yacoob all the babul trees 
standing on his S. Nos.—40 in all—in Deh Doondi, 
Tapa Buhara, Taluk Mirpur Sakro. Muhammad 
Yacoob was to cut these trees and remove them, 
simultaneously clearing the land and making these 
40 S. Nos. of Piniladhoshah fit for cultivation. No 
other consideration was to pass from Muhammad 
Yacoob to Piniladhoshah A few days after on 
2nd September 1937, Piniladhoshah wrote to the 
Mukhtyarkar of Mirpur Sakro for permission for 
Pir Mubummad Hassiinjan. a partner of Muham¬ 
mad Yacoob, to cut and take away babul trees on 
the 40 S. Nos belonging to him On 5th September 
1937 one Mubanmiad Sidik .lunejo executed an 
agreement Ex. 3 in favour of Pir Muhammad 
Hassanjan to the effect that he would cut trees and 
jungle standing on 41 S. Nos. shown to him and 
make them fit for cultivation on payment to him 
by Pir Muhammad Hassanjan for lls. 400; Rs. 55 
to be paid in advance Rs. 200 within 15 days 
thereafter and the balance after 30 S. Nos had 
been cleared. On 3rd October 1937 Muhammad 
Yacoob the partner of Pir Muhainman Hassanjan 
paid Rs. 50 to Muhammad JumMn, brother of 
Mulmmmad Sidik who had executed Ex. 3 and 
obtained a receipt for the amount Ex. 17 ; Fur¬ 
ther payments were made by Muhammad Yacoob, 
Rs. 100 on 18 b October 1937 and Rs. 50 on 25th 
October 1937 to one Mirza Adam Khan for payment 
to Muhammad Sidik, and the receipts for these 
payments are Exs. 6 and 18. 

The application Ex. 2 made by Piniladhoshah to 
the Mukhtyarkar of Mirpur Sakro on 2nd Septem¬ 
ber 1937 was forwarded for report to the supervising 
tapcdar and it was reported to the mukhtyarkar 
that there were 2C4 babul trees on the occupied 


Kabuli S. Nos. of Piniladhoshah. 
1938 the 
who 


.. , On 27th March 

the site was inspected by the mukhtyarkar 
finally on ord May 1938 acceded to the annli 
cation of Piniladhoshah Ex. 2. It appears that in 
.lay and June 1938 the site was again inspected by 
the supervising tapedar and the mukhtyarkar but 
both of them do not appear to have noticed that 
anything had been done which was not in accord- 
ance with the permission granted to Piniladhoshah 
on 3rd May 1937. As a matter of fact, however, it is 
established by the evidence that as early as Dercm- 
ber 1937 Muhammad Yacoob engage^ a number of 
wood-cutters under a jamadar Alu, and for several 
months thereafter trees were being cut in Deh 
Doondi under the supervision of Munshi Muham¬ 
mad Juman, a servant of Muhammad Yacoob; 
the wood was being stacked and thereafter being 
removed by bullock-carts to the Baghar Canal 
which is near by, and there being loaded into small 
boats for carriage to Miliji Miani and that from 
there a contractor, Haji Ali Muhammad was trans¬ 
porting this wood in larger boats to Karachi. In 
Karachi this wood was being sold as fuel through 
one Haji Abdullah and one Ahmed Musa. 

Now unfortunately for Piniladhoshah, all those 
activities in Deh Doondi appear to have been 
observed by Jumanshab son of Muhammad Shah a 
distant cousin and brother-in-law of Piniladhoshah. 
He observed trees being cut not only in occupied 
survey numbers of Piniladhoshah but in Govern¬ 
ment waste land and within P. W. D. limits, and 
this he saw continuously for a period of two or three 
months. His village is in Deh Pombri on the left 
side of the Baghar Canal. He even observed boat9 
laden with fuel jjassing by his village, and though 
his village was at some distance from the village of 
Piniladhoshah, he could hear the sound of the axes 
of wood-cutters fellingtrees. Jumanshabmadesome 
inquiries and thereafter conveyed information, as 
he says, to the Honourable Ministers and the Reve¬ 
nue Secretary to the Government of Sind Shortly 
thereafter,and probably in consequence of informa¬ 
tion conveyed by Jumanshab, Issardas an employe© 
of the Public Works Department who in June 1938 
was the Sub-Divisional Officer, Baghar, Sub-division 
was deputed to make inquiries. After visiting the 
site Mr Issardas made a report to his Executive 
Engineer. The matter appears to have then passed 
into the hands of the Deputy Collector, Mr. Cliato- 
mal, and this officer in company with Mr. Issardas 
and other officials and Sub-Inspector, Muhammad 
Ramzan, visited the site. It was found that as a 
matter of fact, 423 trees on P. W. D. land had been 
cut, 217 trees within revenue limits and only 123 
trees in the land of Piniladhoshah; all the trees 
cut were babul trees and appeared to have been re¬ 
cently cut. In July 1938 Mr. Cbatomal the Deputy 
Collector appears to have held a departmental in¬ 
quiry in the course of which respondent, Muham¬ 
mad Yacoob, was examined and he produced before 
Mr. Cbatomal the document Ex. 3 and the receipt 
for Rs. 100 Ex. 6. A police investigation followed 
the departmental inquiry of Mr. Cbatomal and this 
was carried out by Inspector, Muhammad Isbak. 
He recorded the statements of witnesses; he also 
recorded the statement of respondent Muhammad 
Yacoob who produced before him Exs. 17 and 18, 
receipts each for Rs. 50. As a result of all these in¬ 
quiries, the two respondents, Tapedar Abmedali and 
Daroga Muhammad Yusif were cballaned before 
Mr. Alibakhsh Channa, Sub-divisional Magistrate, 
Tatta, and thereafter tried, the trial being conclu¬ 
ded by him when he was City Deputy Collector at 
Karachi. 
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Now Government have appealed against the ac- 
a quittal of the present respondents, Piniladhoshah 
and Muhammad Yacoob on the charge of conspiracy 
under S. 120B, the case for the prosecution beiDg 
that these two respondents, possibly with others, 
couspired to cut and remove trees standing on 
Government and P.W.D. land in Deh Doondi under 
cover of the Mukhtyarkar of Mirpur Sakro’s per¬ 
mission on the application Ex. 2. and undercover 
of the agreement Ex. 5 in consequence of which tho 
application Ex. 2 was made by Piniladhoshah and 
it appears to us. after having heard the learned 
advocates for the two respondents, that Govern¬ 
ment have very good grounds for doing so, for a 
mere perusal of tho judgment makes it manifest 
that this aspect oi the case, namely, the charge of 
conspiracy has been dealt with by the learned 
Magistrate in a summary and in an entirely ineffi¬ 
cient and -unsatisfactory manner. The learned 
& Magistrate in his judgment says : 

“For tho purpose of the offence of conspiracy, it 
has to be proved that all the accused bad agreed 
to commit an offence. This proof of agreement is 
wanting in tho present case. The agreement, Ex. 5 
definitely states that accused 1, Piniladhoshah, had 
permitted accused 2, Muhammad Yakub, to cut 
trees standing only on his Kabuli S. Nos. 4 to 7, 
9, 11 to 38, 41 to 43 and 46 to 49, in all 40 survey 
numbers of Deh Doondi. There is no evidence to 
show that accused 1 had permitted trees to be cut 
on Government land, and the evidence of Pir 
Muhammad HassaDjan, Ex. 71, the partner and 
defence witness of accused 2 on the point cannot be 
relied upon. In fact he has so much bungled in his 
evidence that nothing can be made out of it. The 
word of accused 2, also cannot have any weight, in 
view of the above strong documentary evidence sup- 
v ported by the receipt, Ex. 3." 

Now the documentary evidcnco referred to in this 
passage in the judgment of tho learned Magistrate 
as “strong documentary evidence” can be no other 
than theagreemont. Ex. 5 and the application, Ex. 2 
and wo are entirely unable to understand how the 
learned Magistrate can say that these documents 
are supported by tho receipt, Ex. 3. If anything. 
Ex. 3 contradicts Ex. 6, for, whereas under the 
agreement, Ex. 5 Muhammad Yacoob was to cut and 
remove tho babul trees standing on the 40 S. Nos 
of Piniladhoshah without any payment but with an 
obligation to clear the land of Piniladhoshah and 
make it fit for cultivation, Ex. 3-which in spite of 
the camouflage resorted to, it is not diffioult to see, 
relates to the same matter between the samo nar- 
tms-proyides that tho partner of Muhammad Ya- 
coob shall pay Rs. 400 for tho removal of those very 

,n T c f rtt 5 m ins ? J ?! 6n .*s mentioned in tho agree¬ 
ment. Ihe learned Magistrate docs not appear to 
have appreciated the fact that Ex. 3 and Ex. 5 
should bo read togother.and that when so read they 
supported tho - ase of tho proaeoution that tho rca* 

uT **TS ^©respondents Piniladhoshah 
and Muhammad Yacoob was Ex. 3 and that Ex 5 
was merely executed for tho purpose of facilitating 
tho obtaining °f permission from tho Mukhtyarkar 
of Mn-pur Sakro to cut trees; because Piniladhoshah 
B nn T t e hi 7 t a, ? tlcl ^ tod ., lhat permission would 

111 ^h^ hCOming lf . th0 mu khtyarkar were to 

™ h ?*! 1V ! D « consideration for the 

cutting and romoval of the trees on his lands If 
there was no conspiracy between tho respondents 
romo ™ tre09 tom Government land, it 
is diffioult to understand how respondent 2 agreed 
pay Re. 400, for, it is established on the evidence 
that in all Piniladhoshah’s kabuli num^Se 


were only 2C4 babul trees and that the value of a 
babul tree is something like four anna9. This as- d 
pect of the case, as we have said has been entirely 
overlooked by the learned Magistrate because he 
failed to appreciate tho documents Exs. 3 and 5 
and to understand that they should be read toge¬ 
ther. Again, the learned Magistrate in his judg¬ 
ment states : 

“It is true that accused I is the only zamindarof 
Deh Doondi. that the trees cut on Government land 
were not far from his otak, that the carts which 
carried wood passed by the side of his otak and 
that no outsider like accused 2, who is the resident 
of Karachi, could dare cut trees from revenue land 
and from the banks of the Baghar Canal with¬ 
out the connivance of the local zoinindar or local 
official.*' 

Now, surely if this is ao, then it furnishes strong 
circumstantial evidence of a conspiracy between 
the two respondents to cut and remove trees from / 
Government land, and it is difficult to understand 
how tho learned Magistrate failed to appreciate 
this. After setting out the facts above quoted in 
bis judgment the learned Magistrate proceeds in 
this manner : 

'But it is probable that the supervising Tapedar 
and even the mukhtyarkar may have clandestinely 
permitted the cutting of trees on Government land 
in this out of the way place. The supervising Tapedar 
saw the site and he showed it to the mukhtyarkar 
twice while the trees were lying cut and removed. 
The way in which the supervising Tapedar has car¬ 
ried on the correspondence clearly shows that he 
must have been in the know. In fact ho and even 
mukhtyarkar could well have been chollaned as 
conspirators and not accused 1 .” 

This is curious logic ; Aiming for the sake of 
argument that the supervising tapedar and the $ 
mukhtyarkar were parties to a conspiracy to cut 
and remove trees on Government land, the prin- 
cipal parties who executed the documents and who 
were primarily benefited were tho two respondents 
and the fact that the mukhtyarkar and supervising 
tapedar were also privy to the conspiracy does not 
render the respondents less guilty. Continuing hia 
judgment the learned Magistrate states : 

l are DOt ? oncerned the fact whether ac¬ 
cused 1 received any consideration for the cutting 

b ! 8 kftbuli land and whether Muhamt 
raad Std.k. who executed the agreement Ex. 3 was 
his kamdar. Muoh valuable time and labour has 
unfortunately been wasted upon these facts." 

Wr™ m *? , thi f passage in the judgment of the 
learned Magistrate, we cannot do better than to 
endorse the view of the learned Chief Judge in his 

judgment in the appeal of respondent 2; whero ho h 
says ; 

"I*** mi « ht bo the Magistrate 

should have been very much ooncerned with this 
aspect of the case It i 3 diflicult to have any oonB- 
donco in a Magistrate when under these ciroum- 

in S woTds.” iS8 th ° ““ ag a * us t accused 1 

T » eW that W0 havo taken in ‘his matter 

to W ° proposo 10 nmke * we do not wish 

too^nmeoton or express any opinion on the ovi 

deuce in this caso on the question of oonsnir^i" 

for it is undesirable that these re 9 TwndAn* a PU ik 0 ^ , 

SffaSaSSSred 
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“ rcspondonts on the charge under S. 120B entirely 
misapprec.ited the position and misinterpreted or 
failed to understand the evidence of conspiracy in 
the case. There was much conflict at one time be- 
tween the various High Courts in India as to the 
circumstances in which the High Court should 
interfere with an order of acquittal based on facts 
but all this conflict has now been set at rest bv the 
decision of their Lordships of the Privy Council in 
the case of 56 All. 645 = 39 C. W. N. 15= A. I. R 
1934 P. C. 227. 1 In the judgment of Lord Russell 
of Killowen in this case, his Lordstip after stating 
that in the case before them leave to appeal to the 
Privy Council has been granted because of the 
desirability of -establishing unanimity as to the 
powers of an appellate Court on the hearing of an 
acquittal appeal where a finding of fact only was 
involved, and after referring to the provisions of 
& Ss. 417, 418 and 423, Criminal P. C., states : 

“It will be observed that upon the express terms 
of the Code (l)an appeal lies from any order of ac¬ 
quittal passed by any Court other than a High 
Court; (2) such an appeal (the trial not being by 
jury) will lie upon a matter of fact; (3) on such an 
appeal the Court may reverse the order of acquittal, 
find the accused guilty and pass sentence on him. 
There is no indication in the Code of any limita¬ 
tion or restriction on the High Court in the exer¬ 
cise of its powers as an appellate tribunal. Further, 
it is to be observed that no distinction is drawn as 
regards the powers of the High Court in dealing 
with an appeal, between an appeal from an order of 
acquittal and an appeal from a conviction. 

Many authorities were cited to their Lordships 
which undoubtedly reveal differences of views as to 
the powers of the High Court in dealing with an 
* appeal from an order of acquittal on a matter of 
fact. No useful purpose will be served by examining 
this long list of decisions. It will suffice if their 
Lordships state the conclusion which they have 
reached as the result of careful consideration of the 
full arguments which were addressed to them. 

There is in their opinion no foundation for the 
view, apparently, supported by the judgments of 
some Courts in India, that the High Court has no 
power or jurisdiction to reverse an order of acquit¬ 
tal on a matter of fact, except in cases in which the 
lower Court has 'obstinately blundered* or has 
'through incompetence, stupidity or perversity’ 
reached such ‘distorted conclusions as to produce a 
positive miscarriage of justice,* or has in someother 
way so conducted itself as to produce a glaring 
miscarriage of justice, or has been tricked by the 
. defence so as to produce a similar result. 

1 Sections 417, 418 and 423 of the Code give to the 
High Court full power to review at large the evi¬ 
dence upon which the order of acquittal was foun¬ 
ded, and to reach the conclusion that upon that 
evidence the order of acquittal should be reversed. 
No limitation should be placed upon that power, 
unless it be found expressly stated in that Code. 
But, in exorcising the power conferred by the Code, 
and before reaching its conclusions upon facts, the 
High Court should and will always give proper 
weight and consideration to such matters as (l)tho 
views of the trial Judge as to the credibility of the 
witnesses; (2) the presumption of innocence in 
favour of the accused, a presumption certainly not 
weakened by the fact that he has been acquitted at 

1. ('34) 21 A.I.R. 1934 P.C. 227 : 151 I.C. 322 : 36 
Cr.L.J. 786 : 56 All. 645 : 39 C.W.N. 15 : 61 I.A. 
'898 (P.C.), Sheo Swarup v. Emperor. 
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a Judge who had the advantage of seeing the wit- 
~ Jo state this however is only to say that 

and w‘n h C ,° Urt lt f C0nduct ol ‘bo appeal should 
and will act in accordance with rules and principles 

Si“” Wn SDd rec ° 8nized in tho administration of 

This decision of their Lordships of the Privy 
Council was relied upon by a Bench of the Court 
of the Judicial Commissioner of Sind in 32 S.L.R. 
689,- where the learned Judges say : 

“Where there is a reasonable doubt as to the guilt 
of the accused, the High Court will not interfere 
in an appeal from an acquittal. The High Court 
will not interfere and reverse an order of acquittal 
merely because there is room for an honest differ¬ 
ence of opinion, merely because upon evidence, the 
lower Court might have come to the conclusion that / 
the accused was guilty, but only if it is quite clear 
that the Judge or Magistrate whose judgment of 
acquittal is appealed against is wrong. It would in 
every case give careful consideration and due weight 
to the findings of the lower Court. Section 417, 
Criminal P. C., is not intended to be used in every 
case in which the Government thinks that there 
should be a conviction. It is not a power lightly to 
be used and should be used only where there is no 
reasonable doubt upon the record as to tho guilt of 
the accused.'* 

The same Bench which decided this case again 
relied upon the decision of their Lordships of the 
Privy Council in 32 S. L. R. 694. 3 Adopting then 
the principles laid down by their Lordships of tho 
Privy Council we find that in this case tho learned 
Magistrate has totally misunderstood and mis- 
appreciated the evidence on record relating to the * 
charge of conspiracy and that if this was not the 
case, he would not have acquitted the respondents 
on this charge. The question then is whether we 
should ourselves on the material on record convict 
the respondents of tho offence under S. 120B of 
which they have been acquitted, or whether wo 
should order their retrial on the charge of cons¬ 
piracy ; and the further question arises whether 
if a retrial is ordered, the entire case should be 
retried or whether tho conviction of respondent, 
Muhammad Yacoob, for an offence under S. 379, 
Penal Code, should be maintained and a retrial 
ordered of both the respondents on the charge 
under S. 120B, Penal Code, only. 

We do not think that we should ourselves con¬ 
vict the respondents under S. 120B, Penal Code, 
because, as it has been rightly pointed out to us, ^ 
the evidence of conspiracy to ho found on tho 
record has not been placed there by tho prosecution 
in a proper manner. Some of the documentary evi¬ 
dence relating to the charge of conspiracy has been 
produced by Govindram a clerk of the Collector’s 
office who had no personal knowledge in regard 
thereto. Exhibit 3, a document which had been 
produced by respondent, Muhammad Yacoob, in 
the inquiry before tho Deputy Collector was proved 
by the evidence of one Muhammad Hassan a de¬ 
fence witness of respondent, Muhammad Yacoob. 
The handwriting and signature on documents, Exs. 6 

2. ('38) 25 A.I.R. 1938 Sind 80 : 174 I. C. 835 2 39 
Cr. L. J. 504 : 32 S. L. R. 689. Emperor v. Gulab 

Shah Kadir Shah. n aQ4 . qQ 

3. (’38) 25 A.I.R. 1938 Sind 67 : 174 I. C. 694 . 39 
Cr.L.J. 462 : 32 S.L.R. 694, Emperor v. Ghulam- 
ali Bahawal. 
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and 18 were proved by the evidence of Mirza Adam 
a Khan also a defence witness of respondent, Muham¬ 
mad Yacoob, though a close connexion o i respon¬ 
dent, Piniladhosbah. Exhibit 17 was proved by 
Haji Sidik also a defence witness of respondent, 
Muhammad Yacoob. Partly, in consequence of this, 
tbe examination of the respondents under S. 342, 
Criminal P. C., was not in compliance with the 
mandatory provisions of that section. Apart from 
this, however, we do not think it would be iair to 
the respondents or even legal if we should upon the 
* evidence on the record as it stands, convict them 
of an offence under S. 120B, Penal Code, because 
it would appear that tbe examination of these 
respondents under 8. 342, Criminal 1\ C. t in tbeir 
trial before the Magistrate is defective in that the 
respondents were given no opportunity to explain if 
they could, the documents, Exs.3, G, 17,18 and 47. 
In 31 S.L.R. 470* it was held by a Bench of the 
b Court of Judicial Commissioner of Sind that: 

, "Under S. 342, Criminal P. C., it is tbe duty of 
the Court to call the attention of the accused to a 
vital point and ask for his explanation, and failure 
to ask for such explanation vitiates the trial if the 
conviction is based on the accused’s failure to ex¬ 
plain what be was never asked to explain.” 

Tbe learned Judges in this case followed the 
judgment of their Lordships of the Privy Council 
in 37 C.W.N. 514. 5 Wo think therefore, all things 
considered, that we should order the respondents 
to be retried. We also feel that it would be fair to 
respondent, Muhammad Yacoob, that the retrial 
should be of the entire case. Such an order would 
enable the prosecution to place its case of cons¬ 
piracy and theft and abetment of theft in a proper 
and legal manner before the Court, and would afford 
c tbe respondents the fullest opportunity of meeting 
the prosecution in every aspect of their case. Wc 
accordingly reverse tbe conviction and sentence 
imposed upon respondent, Muhammad Yacoob, and 
reverse the acquittal of both tbe respondents on tho 
charge of conspiracy and order them to be retried 
for the offences for which they were originally chal- 
laned, or for such offences as they may be legally 
charged with after the prosecution has led its evi¬ 
dence. A copy of this judgment and the record of 
tho case will bo sent to the District Magistrate of 
Karachi with directions to try tho case himself or 
depute some Magistrate subordinate to him other 
than Mr. Alibakbsh Channa, to proceed with tbe 
trial according to law. The respondents are on bail 
and will continue on tho same bail until they pre¬ 
sent themselves before the Magistrate who is to try 
them. 

d G.N./R.K. Order accordingly . 

4. (’37) 24 A.I.R. 1937 Sind 221 : 170 I.C. 922: 38 
Cr, L. J. 995 : 31 S. L. R. 470, Khairo Soomar v. 
Emperor. 

5. (’33) 20 A.I.R. 1933 P.C. 124 : 142 I.C. 335 : 34 
Cr.L.J. 322: 32 S.L.R. 716: 37 C.W.N, 514 (P.C.), 
Dworkanath Varma v. Emperor. 

Cr. P. C. — 

(a) (’41) Chitaley, S. 423, N. 16 Pts. 17 to 19a. 

(’41) Mitra, Page 1311 N. 1120. 

(b) (’41) Chitaley, S. 842 N. 15. 

(’41) Mitra, Page 1120 N. 974, 
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Davis C. J. and Weston J. 

Madhavdas Parmanand —Appellant 

v. 

Jan Mahomed Ghulam Hyder — 

Respondent . 

Second Appeal No. G of 1939, Decided on 22nd 
July 1941, from judgment and decree of Assist. 
Judge, Larkana, D/. 22nd December 1938, 

(a) Transfer of Property Act (1882), S. 55 (6) 
(b) — Buyer improperly declining to complete 
contract— Seller putting end to contract under 
S. 39, Contract Act — Seller is not entitled to 
retain any instalments of price unless paid as 
earnest — Buyer is entitled not only to claim 
credit for payment but can sue for return of it ^ 
—But he is not entitled to interest— Seller can ' 
make counter claim for damages it contract 
does not provide penalty. 

The Transfer of Property Act does not provide 
expressly for tbe return of a portion of purchase 
money, paid in pursuance of acontractof sale, when 
the buyer fails to complete payment, and tbe sale 
therefore falls through but the provisions of tho 
Contract Act apply generally to contracts of sale of 
immovable property. [P 39c] 

Where the buyer refuses to complete tho contract 
of sale and the seller puts an end to the contract 
under S. 39, Contract Act, the buyer loses his charge 
under S. 55 (6) (b), T. P. Act, but tho seller has no 
right to retain any instalments of price that have 
been paid, unless they have been paid as deposit or 
earnest. In such a case it is open to the buyer not 
only to claim credit for part payment made by him, 9 
but to sue for return of that part payment. But ho 
has no right to interest on his part payment. Where 
the contract doe9 not provide a penalty, the seller 
has a right to make a counter-claim for damages 
which right is something quite independent of the 
amount of any part payment made : (’26) 13 A.I.R. 
1926 P.C. 1, Be/. [P 39 d, /, g] 

(b) Limitation Act (1908), Article 120 — 
Applicability. 

Article 120 is the residuary article to be applied 
when no other article is appropriate. (P 39/i] 

(c) Limitation Act (1908), Art. 62 — Money 

paid as consideration in contract of sate _ 

Art. 62 does not apply to suit for refund. 

Money paid as consideration or part considera¬ 
tion in a contract of sale is not money paid for the 
use of the payer, except perhaps when the contract h 
is of suoh a nature that it is void in law ab initio. 
Hence, Art. 62 does not apply to a suit for the refund 
of such consideration. Tlio test for tho applicability 
of Art. 62 is whether, when tho money was paid, it 
was recoverable immediately by tho plaintiff : (’321 
19 A.I.R, 1932 Bom. 86, Bel! on. [P 40a] 

(d) Limitation Act (1908), Art. 97 — Suit by 
buyer for return of consideration in contract 
which buyer had improperly declined to com¬ 
plete — Art. 97 applies. 

Article 97 does not make the cause of failure of 

t0 it9 application, and it 
should bo applied m cases when the failure of con- 

niaiM ff 0n A 1S r 1omissioa on the part of 
plaintiff. Articlo 97 therefore governs tho suit by a 

?°»®i d »ati 0 a in a con¬ 
tract of sale which he had improperly declined to 
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complete : 19 Cal. 123 (P.C.) and 31 AD. 68 (P.C.) 

R " "" [P 40c] 


Bel. on. 

(e) Limitation Act (1908), S. 14 — Earlier 
proceedings need not be suit nor be initiated bv 
plaintiff in subsequent suit. 

Section 14, Limitation Act, does not require that 
the earlier proceeding must have been a suit, nor 
does it require that it must have been initiated by 
the plaintiff subsequently seeking advantage from 
S * 14 - [P 40c] 

(i) Contract — Compromise decree declaring 
agreement of parties and agreement of parties 
themselves — Distinction — Contract of sale 
embodied in compromise decree—Buyer failing 
to complete payment—Part payments by buyer 
— Same considerations apply as those gov¬ 
erning ordinary contract of sale in terms of 
compromise. 

} The difference between a consent decree declaring 
the agreement of parties, and the agreement of 
parties themselves, goes no further than that in the 
former case it would not be open to a party to ques¬ 
tion the accuracy of the decree, as expressing what 
at the time was the contract which had been made. 
The contract of the parties is not the less a con¬ 
tract, and subject to the incidents of a contract, 
because there is superadded the command of a 
Judge : 31 Bom. 15, Rel. on. [P 396,c] 

Consequently, where a compromise decree em¬ 
bodying a contract of sale, directs the purchaser to 
pay the price by instalments and does not provide 
for forfeiture of any part payments made, on the 
failure of the purchaser to complete the payment, 
60 far as the part payments made are concerned, 
the same considerations will apply as would apply 
to an ordinary contract of sale in the terms of the 
compromise. [P 396] 

Kimatrai Bhojraj — for Appellant. 

A. K. Brohi for Abdul Rehman — 

for Respondent. 

WESTON J. — The facts to which reference is 
necessary in this second appeal are as follows : On 
28th April 1930, a compromise decree was passed 
between the present parties whereby certain land 
was declared to be the property of present appel¬ 
lant Madhavdas, but respondent Jan Mahomed, the 
original owner, who was in possession, was declared 
entitled to have it reconveyed to him on payment 
of Rs. 1700 being made by him to Madhavdas by 
the following instalments with interest : 

Rs. 150 to be paid on 26th July 1930; 

Rs. 775 to be paid on 1st March 1931; 

Rs. 775 to bo paid on 1st April 1932. 

The decree provided that on default of payment 
of any instalment or part thereof, Jan Mahomed 
ceased to have any rights in the land, and must 
band over possession to Madhavdas. On such de¬ 
fault, Madhavdas was declared entitled to obtain 
possession through Court by execution proceedings. 
No provision was mrtde for forfeiture or for return 
of any payments made by Jan Mahomed, but he 
was to pay Rs. 75 a year as rent or profits from the 
date of the decree until possession should bo given 
to Madhavdas. Jan Mahomed thereafter made the 
following payments to Madhavdas, Rs. 400 paid on 
21st November 1930, Rs. 100 paid on 1st March 
1932 and Rs. 150 paid on 11th February 1932. 
Madhavdas accepted these payments without protest, 
and did not by notice or otherwise seek to make a 
time for payment of the balance of the essence of 
the agreement embodied in the compromise, until, 
on 8th October 1932, he filed an execution applica- 


. t '°" possession of the land, on the ground 

that default in payment had been committed. He e 
made no offer of return of the amounts he had 
received, but he did not claim rent or profits at 

Sv® a / t fi a , r / ll ? wcd t0 hi “ by ‘bo decree. Jan 
Mahomed filed objections to the execution applica- 
tion on 12th January 1933 in which, inter alia he 
claimed return of the Rs. 650 he had paid. Durine 
the execution proceedings Madhavdas filed what was 
termed an adjustment application in which he 
signified his willingness, even at that stage, to 
accept the balance due and to convey the land to Jan # 
Mahomed. This offer was refused by Jan Mahomed, 
and finally, on 25th November 1933, the Joint 
Subordinate Judge dismissed the objections of Jan 
Mahomed, and directed possession of the land to be 
given to Madhavdas. The order passed recited the 
contention of Madhavdas that the remedy of Jan 
Mahomed for recovery of the amount paid by him 
was by suit, and referred Jan Mahomed to “the / 
remedy open to him by law.*' Madhavdas obtained 
possession on 15th March 1934. On 18th February 
1935, Jan Mahomed filed an application in the Court 
of the Joint Subordinate Judge purporting to bo 
under Ss. 144 and 151, Civil P. C., seeking recovery 
of the amount of Rs. 650 which he had paid. This 
application was dismissed on 16th October 1935, and 
an appeal from the order of dismissal was rejected 
by the District Judge on 6th April 1936. The Dis¬ 
trict Judge held that the application under S. 144 
was incompetent, and that no appeal lay from an 
order dismissing an application under S. 151, Civil 
P. C. The District Judge in his order remarked, 
however, that, in bis opinion, Jan Mahomed was 
entitled to recover what he had paid as partpriceof 
the land. The present 6uit by which Jan Mahomed 
sought to recover the Rs. 650 by him with interest, 
but deducting from this amount Rs. 75 as rent or 0 
profits for a period of three years, was filed on 24th 
November 1936. Tho pleadings have not been brought 
on the paper book record, but tho judgment of tho 
trial Court shows that tho nett amount claimed was 
Rs. 639-8-0, and that tho main defences raised by 
Madhavdas were that Jan Mahomed was not entitled 
to recover any payments made by him, os the failure 
to complete tho agreement was on his part, that his 
default was deliberate as, it was said, the value of 
the land had declined, that the suit was barred by 
limitation, and that in any case Madhavdas was 
entitled to deduct from tho payments received by 
him rent or profits at the agreed rate for four and 
not for three years. 

The trial Court allowed the claim as made, hold¬ 
ing, on the opinion expressed by tho District Judge, 
when dismissing the appeal arising from the appli- 
cation under S. 144, Civil P. C., by which opinion 
the trial Court considered itself bound, that Jan 
Mahomed was entitled to return of tho amount paid 
by him. No reference was made in the judgment to 
the claim of Madhavdas to rent or profits for four 
years as against those for three years which wero 
admitted in the plaint. On tho question of limita¬ 
tion the Subordinate Judge held that cither Art. 97 
or Art. 120, Limitation Act, applied. Under Art. 97 
he held that the starting point of limitation was 
15th March 1934, when Jan Mahomed was dispos¬ 
sessed, and that the suit, filed on 24th November 
1936, was therefore within time. Under Art. 
the period of which is six years, there could be no 
question of a bar of limitation. In appall the Assis¬ 
tant Judge rejected a contention that the payment;, 
made by Jan Mahomed wero payments m the nature 
of earnest money, and held that ho was entitled to 
return of those payments, less three years profits 
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at the rate provided in the compromise, hut with 
U interest only from the date when Madhavdas took 
possession. On the question ot limitation, he held 
that Art. 120, Limitation Act, applied, and the suit 
therefore was within time. If Art. 6*2 or Art. 97 
applied, he held that the suit was nevertheless within 
time, as he held that plaintiff was entitled todeduct 
the time taken l>y the execution proceedings filed by 
Madhavdas, and also the timespent l*y.Ian Mahomed 
in prosecuting his application under Ss. 144 and 151, 
Civil P. C., and also as he considered the starting 
.point of limitation to l>c the date when Jan Mahomed 
was dispossessed. He dismissed the appeal, making 
a small variation in the amount payable. Madhavdas 
has now come in second appeal. It has again been 
urged before ns that Jan Mahomed has no right to 
return of the amounts paid by him, as, it is said, 
the default was on his part and refund was not 
provided for in the decree. It is true that the pay- 
t nients were made under the terms of a decree, but 
the decree was a compromise decree. This decree 
did not provide for forfeiture ot any part payments 
made, on the failure of Jan Mahomed to complete 
payment, and, so far as the part payments made 
aro concerned, the same considerations will apply as 
would apply to an ordinary contract of sale in the 
terms of the compromise. Such a contract of sale 
could baveexistod without thesignatureof the Court. 
In 31 Bom. 15, 1 2 Beaman J., remarked at p. 24 of the 
report : 

“The difference between a consent decree declar¬ 
ing the agreement of parties, and the agreement of 
parties themselves, when one or the other is sought 
to be afterwards enforced, appears to me on general 
principles to go no further than this, that in the 
former case it would not be open to a party to ques¬ 
tion the accuracy of the decree, as expressing what 
c at the time was the contract which had been made. 
As was observed by Parke B. in (1829) 9 B. * C. 
850,2 afterwards cited witb approval by Erie C. J. 
in (1866) L.R. 1 C.P. 570. 3 4 'The contract of the par¬ 
ties is not the less a contract, and subject to tho 
incidents of a contract, because there is superadded 
the command of a Judge'.'* 

Tho Transfer of Property Act does not provido 
• expressly for tho return of a portion of purchase 
money, paid in pursuance of a contract of sale, 
when tho buyer fails to complete payment, and the 
sale, therefore, falls through ; blit the provisions 
of tho Contract Act apply generally to contracts of 
sale of immovable property. Section 74, Contract 
Act, deals with cases where a penalty is stipulated 
in tho contract, nnd it is not unusual for a contract 
of salo of immovable property to contain a stipula- 
, tion that a certain payment, usually made at the 
timo of the contract, shall bo ‘earnest, 1 which in 
tho words of Lord Shaw in 94 I. C. 782,4 i s a pay. 
ment which 'is forfeited when tho transaction falls 
through by reason of tho fault or failure of tho 
vendee.’ But when a contract of salo docs not pro¬ 
vide a penalty, the right of the sailor to damages, 
on tho failure of the buyer to complete payment, 
will arise under S. 73 or under S. 75, Contract Act, 
and is something quite independent of tho amount 
of any part payment made. Under S. 64 the party 
rescinding a voidable contract must restoro such 


1. {'07) 31 Bom. 15 : 8 Bom.L.B. 813, Krishna 
Harbbat v. Hari Govind. 

2. (1829) 9 B. & C. 850, Wentworth v. Bullen. 

3. (1860) L.R. 1 O.P. 570 : 35 L.J. (C.P.) 351 : 
L.T. 886: 12 Jur, (N. S.) 874, Lievcsely v.Gilnw 

4 . <’26) 13 A.I.R. 1926 P.C. 1 : 94 I. C. 782 (P.i 
•Chirftnji Singh v. Har Swarup. 


benefit as ho may have received from the.other ^ 
party. 

It is conceded before us that the payments made 
by Jan Mahomed were in no sense earnest, and 
that no other penalty was stipulated in thecompro- 
mise decree. It may be said that Jan Mahomed 
finally refused to perform his promise to pay the 
agreed amount when, in the course of theexecution 
proceedings, he declined the offer of a conveyance 
on payment of the balance, and that Madhavdas 
thereupon, by proceeding with his execution appli¬ 
cation for possession, put an end to the agreement 
under S. 39, Contract Act, and under S. 64 became 
liable to restore to Jan Mahomed the benefit ho 
had received under the contract. Clause (6) (b) of 

S. 55, T. P. Act, states that a buyer is entitled 
“unless he has improperly declined to accept deli¬ 
very of the property, to a charge on the property, 
as against the seller and all persons claiming under . 
him, to the extent of the sellers interest in the pro- * 
perty, for the amount of any purchase money pro¬ 
perly paid by the buyer in anticipation of the 
delivery, and for interest on such amount; and, 
when he properly declines to accept the delivery, 
also for the earnest (if any) and for the costs (if 
any) awarded to him of a suit to compel specific 
performance of the contract or to obtain a decree 
for its rescission.” 

Mulla at p. 309 of his Transfer of Property Act 
(Edn. 2) makes the following comment: 

“If the buyer improperly refuses to accept delN 
very, he loses his charge. But although the buyer 
loses his charge, the seller has no right to retain 
any instalments of price that have been paid, un¬ 
less they have been paid as deposit or earnest. In a 
suit against the buyer, whether for specific per¬ 
formance or for damages the seller would have to 
give credit for moneys pre-paid not as earnest, but * 
as instalments of price.” 

We think that this statement is correct, nnd fur¬ 
ther that it is open to the buyer not only to claim 
credit for part payment made by him, but to sue 
for return of that part payment. In the present suit 
Madhavdas made no counter-claim for damages, as 
he could havo done. The suggestion that the value 
of the land had declined was not pursued beyond 
the stage of allegation. Jan Mahomed, of course, 
has no right to interest on his part payment, as, he 
has been allowed by tho Courts below; and rent or 
profits for the full period of his occupation must bo 
deducted from his payments when calculating the 
benefit derived by Madhavdas under the contract, 
which he must restore. With these qualifications 
we think the right of Jan Mahomed to claim re¬ 
turn of the amounts paid by him cannot be denied. . 
For all practical purposes the period ot Jan Maho- 1 
med's occupation subsequent to the decree was four 
years, and a deduction of Its. 300 on this account 
must be made. Jan Mahomed, therefore, is entitled 
to claim Rs. 350 only. 

The executing Court, which dismissed tho objec¬ 
tions of Jan Mahomed in wliioh the question of re¬ 
turn of tho part payments was raised, appears to 
have accepted the contention, raised by Madhavdas 
that tho remedy of Jan Mahomed lay in a separate 
suit. It has not been made a ground of appeal and 
we do not think it would now bo open to Madhav- 

^ a ^ t n P !f a « , /, tbat the P resent suit >s barred by 
o. 47, Civil P. O. J 

Tho question remaining is that of limitation. On 
this question, Arts. 62, 97 and 120, Limitation Aot. 
again havo been various^ suggested as applicable 
to the facta of this case. Artiole 120 is the real- 
duarj artiole to bo applied when no other artiole U 
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appropriate. Article 62 applies to suits for the re- 
covery of money received by the defendant for the 
plaintiff’s use; and we think it clear that money 
paid as consideration or part consideration in a 
contract of sale is not money paid for the use of 
the payer, except perhaps when the contract is of 
such a nature that it is void in law ab initio. As 
held in a Bombay case, 33 Bom. L. R. 1563,5 a 
test for the applicability of Article 62 is whether, 
when the money was paid, it was recoverable im¬ 
mediately by the plaintiff, and it is plain that Jan 
Mahomed had no existing right at the time of pay¬ 
ment to recovery of the amounts, which were ac¬ 
cepted by Madhavdas as made in pursuance of the 
sale agreement. 

Article 97 applies to suits for the recovery of 
money paid upon an existing consideration which 
afterwards fails. Under S. 2, Contract Act, consi- 
, deration includes a promise to act, and, although a 
0 promise necessarily implies the future, a promise 
made, such as the promise to convey the land to 
Jan Mahomed, is as much an existing consideration 
as an act done. In 31 All. 68° a case which went to 
the Privy Council, the defendants had agreed to 
sell to plaintiff certain immovable property, and 
they paid part of the agreed price. The defendants 
did not execute the conveyance, nor did they re¬ 
turn the money they had received. Plaintiff sued 
claiming specific performance, or in the alternative 
refund of the part consideration paid by her. It was 
finally held that, ns the terms of the agreement 
were not satisfactorily proved, specific performance 
could not he allowed, but that plaintiff was entitled 
to recover the amount paid on the agreement and 
that this claim for refund on failure of the consi¬ 
deration was governed by Art. 97, Limitation Act. 

, So also in 19 Cal. 123 5 6 7 the Privy Council held that 
Art. 97, and not Art. 62, applies to a suit for re¬ 
covery of purchase price paid on a sale by a member 
of a joint family, which sale afterwards went off 
on objections of the cosharers. 

Article 97 does not make the cause of failure of 
consideration material to its application, and, we 
can sec no reason why it should not be applied in 
cases when the failure of consideration is attribut¬ 
able to omission on the part of plaintiff. We con¬ 
sider therefore that Art. 97 governs the present 
suft. The period under this article is three years, 
and time begins to run from the date when the 
consideration failed. It may perhaps be said that 
part of the consideration in the present instance 
was the possession allowed to Jan Mahomed, and 
that this failed only on 15th March 1934 when 
possession was obtained by Madhavdas. This ap¬ 
pears to have been what the learned Assistant Judge 
thought. But we think the real consideration, the 
failure of which gave Jan Mahomed a right to 
recover the payments made by him, was the pro¬ 
mise by Madhavdas to convey the land, and this 
must be taken to have failed when Madhavdas put 
an end to the agreement. In view of his conduct wo 
do not think that he did this until, during the 
course of the execution proceedings filed by him, ho 
withdrew his adjustment application, in which he 
had agreed to treat the arrangement as subsisting. 
The date when he did this does not appear from 
the record of the present appeal, but ns we think 

5. (’32) 19 A. I. R. 1932 Bom. 86 : 136 I. C. 801 : 
33 Bom. L. R. 1563, Abasbhai v. Bhimji. 

6. (’09) 31 All. 68 : 1 I. C. 890: 36 I. A. 44 (P. C.), 
Amma Bibi v. Udit Narain Misra. 

7. (’92) 19 Cal. 123 : 18 I. A. 158: 6 Sar. 91 (P.C.), 
Hftnumnn Kamat v. Hanuman Mandur. 


Section 14, Limitation Act, does not require that 
the earlier proceeding must have been a suit nor 
does it require that it must have been initiated by 
the plaintiff now seeking advantage from this sec¬ 
tion. On the record before us, we think we must 
accept that Jan Mahomed prosecuted with due 
diligence and in good faith, in the execution pro¬ 
ceedings, the remedy which he now seeks by suit. 
The executing Court appears to have accepted the 
contention of Madhavdas that Jan Mahomed could 
only recover by separate suit. Whether the execut¬ 
ing Court was right in thinking it had no jurisdic¬ 
tion to grant the relief, we do not propose to con¬ 
sider, for the inability to entertain from defect of * 
jurisdiction must be taken to have been decided. 
Jan Mahomed, therefore, is entitled to exclude the 
period from the date of failure of consideration 
until that of the order of the executing Court refus¬ 
ing to entertain his prayer for refund. This has the 
effect of making the date of this order, 25th Nov¬ 
ember 1933, the starting point of limitation, and 
the suit, filed on 24th November 1936 was therefore 
within time. It is not necessary to decide whether 
Jan Mahomed would also be entitled to exclude the 
period spent in prosecuting his application under 
»Ss. 144 and 151, Civil P. C. As this application was 
so obviously misconceived, we think it unlikely that 
the view taken by the learned Assistant Judge could 
bo supported. We therefore modify tho decree passed 
by the first appellate Court. Jan Mahomed is en¬ 
titled to a decree for Rs. 350 only with interest at 
six per cent, from the date of filing of suit until * 
recovery. As this is substantially less than the 
amount claimed, and the amounts allowed by the 
Courts below, the parties should bear their own 
costs throughout. 

G.N./R.K. Decree modified. 

T. P. Act— 

(a) (’36) Mulla, Page 309 Pts. (q) and (r), 
Page 310 Pt. (u), Page 313, Note “Damages”. 

(’34) Mitra, Pages 282 to 284 N. 319. 

Lim. Act— 

(b) (’42)'Chitaley, Art. 120, N. 2, Pt. 1. 

('38) Rustomji, Page 1025, Pts. G and 8. 

(c) (’42) Chitaley, Art. 62, N. 12, Pt. 1. 

(’38) Rustomji, Page 754, Pts. 1 and 2. 

(d) (’42) Chitaley, Art. 97, N. 4 and N. 11. 

(’38) Rustomji, Pages 918 to 920. Note—Vendee’s h 
suit for refund of purchase money based upon 
covenant, express or implied. 

(e) (’42) Chitaley, S. 14, N. 5, Pt. 1. 

(’38) Rustomji, Page 241, Pt. 5. 

C. P. C._ 

(fj ('40) Chitaley, O. 23 R. 3, N. 24, Pt. 5. 

(’41) Mulla, Page 9G9 Pt. (n). 
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a * A. I. R. (29) 1942 Sind 41 

Davis C. J. and Weston J. 

Gohram Shambay — Applicant 

v. 

Jumo Obhayo — Opponent. 

Civil Revn. Apples. Nos. -17 ft ml 48 oi 1939, 
Decided on 9th September 1941. 

(a) Civil P. C. (1908), S. 115—Jurisdiction of 
arbitrators to proceed with arbitration challeng¬ 
ed on ground of its subject-matter being subject 
of pending suit — Question of jurisdiction is 
involved and revision under S. 115 lies. 

Section 115 applies to jurisdiction alone, the 
irregular exercise or non-exercise of it, or the illegal 
assumption of it. The section is directed against 
. conclusions of law and fact in which questions of 
0 jurisdiction are involved : (T7) 4 A.I.R. 1917 1\ C. 
71, Bel. on. {P 41* ; P 42a] 

Thus, where the case of the applicant is that the 
arbitrators had no jurisdiction to proceed with the 
arbitration under the Arbitration Act. because a 
suit relating, at least in part, to the same subject- 
matter was pending at the time, a question of juris¬ 
diction is involved and an application under S. 115 
will lie : (*39) 2G A.I.R. 1939 Sind 241 (F.B.), 
Bel. on. (l> 42a,6] 

' (b) Civil P. C. (1908), Sch. 2, Paras 20 and 
21—Part of subject-matter of arbitration refer¬ 
ence also subject-matter of pending suit—Refer¬ 
ence and award are bad if award with respect to 
such subject-matter and with respect to other 
matters not subject-matter of suit cannot be 
separated. 

c If there is a reference under the Arbitration Act, 
relating to the subject-matter of a pending suit, the 
reference and the award under the Arbitration Act 
are bad, for there cannot be two conflicting jurisdic¬ 
tions relating to one and the same matter, the 
jurisdiction of the Court in tho suit, and the juris¬ 
diction of the arbitrators under the Arbitration Act. 
The rule applies even if the subject-matter of the 
two proceedings is, in part only, the same. Where 
tho subject-matter of the reference to arbitration 
outside the Court and the award cannot be separated 
into parts, e.g., where the subject-matter of the 
pending suit is tho possession of the Jand, nnd the 
subject-matter of the arbitration outside the Court 
is the possession of the land, and that the part of 
the award outside the Court relating to possession 
of the land cannot be separated from other parts of 
the award, then the whole award under the Arbi- 
° tration Act must be said to bo bad : ('241 11 A T R 
1924 Cal. 567 ; ('21) 8 A.I.R. mi Sind 65 (fK 
<’21 8 A.I.R. 1921 Bom. 310 ; ('26) 13 AIR mil 
S.nd 5 and ('35) 22 A.I.R. 1935 Sind 184.2W. oT 

[P 42/* ; P 43e ; P 44 3 ] 

(c) Arbitration—Two awards_Both to be 

taken together-If iirst award is invalid, second 
also is invalid. 

Where the two awards aro to be taken together 
and the first award is found to bo invalid, then tho 
second award, which is dependent upon tbo first 
cannot stand. Both must fall together. [p 45 ^] 

Srikishindaa U. Lulla (in both)—tor Applicant. 
Q. Raymond (in both)— tor Opponent. 

J£Y IS J— Wo Iinvo before os two conneoted 
revision applications against two orders of Lobo J 
.relating to two arbitrations in a dispute arising 
between the applicant, one Gohram Shambay and 


the opponent, one Jumo Obhayo, as to the posses¬ 
sion of two survey numbers in Deh Gujro, Taluka e 
Karachi leased by this Jumo Obhayo to this Gohram 
Shambay. There were two references to arbitration 
in this matter, one in the course of a suit between 
the parties under Sch. 2, Civil I\ C., and the 
other, outside tho suit, under the Arbitration Act. 
The order oi Lobo J. in Revision Application No. 47 
of 1939, dated 17th January 1939, relates to the 
arbitration outside the suit under the Arbitration 
Act, whereby the learned Judge in the first instance 
dismissed the objections of Gohram Shambay, and 
ordered the award to be filed, and in Revision 
Application No. 46 of 1939, the learned Judge by 
his order dated 19th January 1939, dismissed the 
objections and directed a decree to be drawn up in 
terms of the award as modified by him, the learned 
Judge having excluded from the award a certain 
matter which he held to be severable from the rest 
of the award. * 

These proceedings arose out of an application for * 
ejectment by Jumo Obhayo under S. 16, Karachi 
Small Causes Court Act, as owner of the survey 
numbers against Gohram Shambay in occupation os 
a lessee, and under S. 24 of the same Act, the lessee 
Gohram Shambay, as he was entitled to do, bound 
himself in a bond with two sureties to institute a 
suit in the Chief Court without delay against the 
applicant for compensation for trespass. In conse- 
quence the Small Causes Court stayed proceedings 
on the ejectment application, and Gohram Shambay, 
who was the occupaut, filed his suit for trespass, 
claiming Rs. 500 damages. It was in the course of 
this suit that a refereuce to arbitration was made 
and an award given which the Judge in his order 
on 19tb January 1939, ordered to bo filed as a 
decree, subject to certain modifications. But it was 
while the suit in the Chief Court, and, indeed, <, 
while the arbitration in the suit was pending, that 
these same two persons made another reference to 
arbitration of their dispute under tho Arbitration 
Act. A reference in the suit through the Court was 
made on 13th August 1937, and a reference under 
iu*i 7 Arb,tl ’ ntl0n Act Was lUftde on V2ih September 

The case taken before us by the learned advocate 
lor the applicant in both these revision applica- 
tions is that the arbitration under tbo Arbitration 
Act was bad because it related, in part at least, to 
the subject-matter of a pending suit, nnd while it 
may be that the award under the Arbitration Act 
nnght bo put forward as an adjustment of the suit 
in the Chief Court, nevertheless, as an award, it 
could not stand. Further, the award through tho 
Court in tho suit itself could not stand for it 
embodied the award inado under the Arbitration 
Act, and the second award iu tho suit was in clear * 
and direct conflict with the award under tho Arbi¬ 
tration Act, for, while in the award under the Arbi- 
tiation Act the arbitrators found that the occupant 
or lessee, this Gohram Shambay, was entitled to 
possession and did in fact continue him inpossession 
foi a period of more than two years, so they oould 

bls , s “ ,t . for damages for trespass. 
Clearly, ho argued, Gohram Shambay was entitled 
to damages for trespass, for ho was entitlod to 
possession. The award, therefore, in tho suitwS 
bad on the face of it. The first question whtoh 
arises, however, is whothor a question of jurisdic 
tion is involved, for we are deaiinc with thi! 
not in appeal but in rev.siom Thrapp ^ t ron fn 
revision under S. 115, Civil P C willYXr *.*1 
some question of fact or law which aftats ,'urUdto- 
mvoived. The section applies to jurisdiction 
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alone, tbe irregular exercise or non-exercise of it 

<1. » :i I __I —_-__ i • • . . __ 


a or the illegal assumption of it. The section is not 
directed against conclusions of law or fact in which 
the question of jurisdiction is not involved : 40 
Mad. 793.1 Conversely, however, the section is 
directed against conclusions of law and fact in 
which questions of jurisdiction are involved. 

Here the point taken is one that primarily affects 
jurisdiction. It is the case of the applicant that 
the arbitrators had no jurisdiction to proceed with 
the arbitration under the Arbitration Act, because 
a suit relating, at least in part, to the same subject- 
matter was pending at the time. The learned Judge 
found as a fact that the arbitration proceedings 
under the Arbitration Act did not in fact relate, 
even in part, to the same subject-matter in the 
pending suit, but as the jurisdiction of the arbitra¬ 
tors under the Arbitration Act depended upon this 
question of fact, and as the jurisdiction of the 
b Court in arbitration proceedings necessarily depends 
upon the jurisdiction of the arbitrators, we think 
that it must be said here that a question of juris¬ 
diction is involved, and that, so far as the order 
dated 17th January 1939, in the proceedings under 
the Arbitration Act is concerned an application 
under S. 115, Civil P. C., will lie: See I.L.R.(1940) 
Kar. 22.- We will therefore deal first with the 
case that the reference under the Arbitration Act 
was bad because it related, in part at least, to the 
subject-matter of a pending suit. With respect to 
this aspect of the matter the learned Judge said : 

“The learned advocates of the parties are not at 
one on the question of what is the 'subject-matter’ 
of a suit. For, whereas the learned advocate for 
Wadero Jumo contends that the subject-matter of 
a suit means the claim of the plaintiff in the suit, 
the learned advocate for Gohram Shambay con- 
C tends that this is too narrow an interpretation of 
the phrase and that the subject-matter of a suit 
means the claim of the plaintiff in the suit plus 
the rival contentions as set out in the pleadings 
and embodied in the issues. But even accepting 
this larger interpretation of the phrase ‘subject- 
matter of a suit,’ contended for by the learned 
advocate for Gohram Shambay I am of opinion that 
the subject-matter of the reference to arbitration 
is not the subject-matter of the proceedings in the 
Small Causes Court, and in suit No. 115 of 1936. 
There is an essential and substantial difference 
between the subject-matter of the reference and 
that of the proceedings in the two Courts referred 
to- for, whereas in the reference the contending 
parties have agreed to refer all their disputes and 
all matters relating to the lease of agricultural lands 
, survey Nos. 112-116 in deh Gujro to arbitration 
d and whereas they have under the reference clothed 
the arbitrators with authority to decide finally 
their respective rights and liabilities under the 
lence in question and to make an award finally 
binding upon them, such is not the.scope of the 
proceedings either in the Small Causes Court or in 
suit No. 115 of 1936. If the arbitrators have pro- 
perly made an award on the reference Ex. 2, the 
rights and liabilities of the parties in regard to the 
lease in question are finally determined and cannot 
form the subject-matter of fresh litigation. The 
proceedings in the Small Causes Court are not even 

1. (’17) 4 A. I. R. 1917 P. C. 71: 40 I. C. 650: 40 
Mad. 793: 44 I. A. 261 (P.C.), Balkrishna Cdayar 

2 !-airA A K''1939 Sind Ml: 183 I. C 7M: 
I. L. R. (1910) Knr. 22 (F.B.), Kisbincband Chan- 
gomal v. Takhatram Tulsidas. 
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a suit They are in the nature of special summary 
proceedings for ejectment especially provided for 
by statute; they have no reference to the title of 
the parties to the'land in question, they are not 
intended to determine the rights and liabilities of 
the parties under the lease in question, they do 
not bar the parties from further litigation on the 
subject. The proceedings in the Judicial Commis¬ 
sioner’s Court are, of course, a suit, but again the 
determination of the suit is not a final determina¬ 
tion ^of the rights and liabilities of the parties 
thereto in respect of the lease of survey N 03 .112-116. 
At the most in suit No. 115 of 1936, if the plaintiff 
succeeds he obtains a decree for damages. There 
can in no circumstances be in the suit a final 
determination of the rights and liabilities of the 
p\rties in respect of the lease referred to. Section23, 
Karachi Small Causes Court Act, provides : 

‘Nothing herein contained shall be deemed to 
protect any applicant obtaining possession of any 
property under this chapter from a suit by any 
person deeming himself aggrieved thereby, when 
such applicant was not at the time of applying for 
such order as aforesaid entitled to the possession of 
such property.' 

Section 26 of the same Act provides : 

‘Recovery of the possession of any immovable 
property under this chapter shall be no bar to the 
institution of a suit in the Chief Court for trying 
the title thereto.' 

It is clear to my mind therefore on a considera¬ 
tion of the nature of the proceedings in the Small 
Causes Court and in suit No. 115 of 1936 and from 
a consideration of the provisions of Ss. 23 and 26, 
Karachi Small Causes Court Act, that the subject- 
matter of the reference to arbitration in this caso 
is not the subject-matter of the proceedings in the 
Small Causes Court and in suit No. 115 of 1936, 
find, if this is so, then the ruling of the Full Bench 
in 16 S. L. R. 174,3 does not apply, and the first 
ground of objection urged by the learned advocate 
for Gohram Shambay must be decided against 
him.'' 

The case as argued before us by the learned advo¬ 
cate for the applicant was not so much that tho 
subject-matter of a pending suit and the subject- 
matter of the proceedings under the Arbitration 
Act were in their entirety one and the same, but 
the subject-matter was, at least in part, in both tho 
suit and in the proceedings under the Arbitration 
Act, one and the same, because the suit related to 
possession of the land and so did the reference under 
the Arbitration Act relate to possession of the land. 
We think it clear that if there is a reference under 
the Arbitration Act, relating to tho subject-matter 
of a pending suit, the reference and tho award 
under the Arbitration Act are bad, for there cannot 
be two conflicting jurisdictions relating to one ana 
the same matter, the jurisdiction of the Court in 
the suit, and the jurisdiction of the arbitrators 
under the Arbitration Act. This point has been 
put perhaps fit its highest by Rankin J. in a 
reported in 28 C.W.N. 424,* and subsequently tho 
subject-matter of a decision by tho Fnvy Council, 
though on a different ground, in 53 Cal. to*. 
Rankin J. said at p. 432 : 

3. (’21) 8 A. I. R. 1921 Sind 65: 81 I. c : 653: 16 
S. L. R. 174 (F.B.), Haji Umnr_v. Skivnld^. 

4. (’24) 11 A. I. R. 1924 Cnl. 567: 83 I. C. 300- 28 
C.W.N. 424, Rampratap Chamria v. Durpaprasad. 

5. (’25) 12 A.I.R. 1925 P.C. 293 : 92 I.C. 633 . 53 
Cal. 258: 53 I.A. 1 (P.C.), Rampratap Chamria r. 
Durgaprasad, 
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“An examination of the provision 5 ; of Sell. 2, 
c Civil P. C., and of the Arbitration Act thus leaves 
no room for controversy that the Legislature has 
made clear and distinct provisions to regulate the 
procedure iu respect of each of the four types of 
arbitration which have special characteristic fea¬ 
tures. The jurisdiction thus created in respect of 
each type of arbitration must be exercised through 
the machinery provided and in conformity with 
the procedure prescribed. The Legislature never 
contemplated a confusion of these jurisdictions. No 
provision can be traced for simultaneous arbitra¬ 
tion, by private agreement and on reference by 
Court, in respect of subject-matters within and be¬ 
yond the scope of a suit and amongst persons, some 
parties and some strangers to a litigation. What 
has happened in the case before us is, in essence, an 
arbitration in a manner neither known to nor con¬ 
templated by the law, and the Court must consc- 
b quently decline to affix the stamp of its authority 
on the product of the labour of the arbitrators. 
From this stand-point, the award must be treated 
as invalid, and wc are not called upon to consider 
the applicability of the principle indicated in (1801) 
1 Q.B. 2450 and i 8 LA . 737 explained in 33 Cal. 
881,® which recognize latent vitality in an arbitra¬ 
tion award made with jurisdiction, even though it 
has not been enforced by a regular 6 uit or by sum- 
mary procedure. If we test the award from the point 
of view of the provisions of the Civil Procedure 
Code, the arbitrators have plainly dealt with mat- 
tors not covered by the submission and beyond the 
scope of the suit. Tko effect of a reference by the 
suit may be accurately described in the words of 
Lord Brougham in (1835) 3 Cl.&F. 639,0 at p.659: 

‘The judicial reference is an act of the Court and 
does not tako the cause out of tko Court: the Court 
c still retains the control over it, but the mode of 
inquiry and the manner of trial alone is changed 
by the reference, and the forum of the arbitrator 
is, in this restricted sense and subject to the con¬ 
trol of the Court, substituted for inquiry by the 
Court itself.” J J 

With respect to this pronouncement on these con¬ 
flicting jurisdictions, their Lordships of the Privy 
Council in 53 Cal. 258 6 in an appeal from the above 
decision of the Calcutta High Court said at p. 269 : 

“Their Lordships desire to reserve their opinion 
upon the question whether there may not be excep¬ 
tions to that comprehensive statement.’' 

Their Lordships, however, decided the appeal 
upon another point. It is true that in the case be¬ 
fore Mookerji and Bankin JJ., 28 C.W.N. 424,4 the 
proceedings in arbitration were also vitiated by the 
d ! ftCt th 4 ftt . the reference to tko Court related to mat¬ 
ters outside the scope of the suit, but that was not 
the sole; or even principal reason of the Court’s 
decision that the award was bad; it was because of 
this conflict of jurisdiction between the Court and 
the arbitrators. Nor do wc think it makes any dif¬ 
ference when the conflict of jurisdiction is not be- 
tween the Judge in the pending suit and arbitrators 
under the Arbitration Act, but between arbitrators 

6 ’ 1 Q- B - 245 : 60 L.J.Q.B. 110 : 64 L.T. 
409: 39 W.R. 167, Darlington Wagon Co. v. Hard¬ 
ing Steam Boat Co. 

7. (’91) 18 Cal. 414: 18 I.A. 73: 6 Sar. 26: 70 P R 

mX (P.C.), Muhammad Nawazkban v Alam! 
khan. 

^Beharilaf ^ 881 = 4 C L J ' 1C2 ’ 
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acting under the supervision of the Court under 
Sch. 2, Civil P. C., and arbitrators acting under 6 
the Arbitration Act, as in the case here. In both 
cases there arc two conflicting jurisdictions, 60 long 
us the two proceedings, the pending suit, including 
the pending arbitration through the Court, and the 
arbitration outside the Court relate to the same 
subject-matter. Wc think the objection must stand 
even if the subject-matter of the two proceedings is, 
in part only, the same. On this question of the 
conflict of jurisdictions, there are certain rulings of 
this Court when it was the Judicial Commissioner’s 
Court, which rulings we must regard with great 
respect, though wc are not bound by them. One was 
the Full Bench case in 16 S.L.R. 174, 3 where tho 
majority of the Court consisting of Kennedy J. C., 
and Madgavkar A. J. C., held that : 

“Where the disputes between the parties are the 
subject-matter of a suit in a Court of competent - 
jurisdiction, the parties cannot refer their disputes * 
to arbitration out of Court either under paras. 20 
and 21 to Sch. 2, Civil P. C., or under the Arbitra¬ 
tion Act, 9 of 1899. 

If parties to a pending suit refer their disputes to 
arbitration without intervention of a Court, tho 
Court will take no notice of tho attempt to oust its 
jurisdiction by staying the suit in order to enable 
the arbitrators to proceed. 

If in such a case the arbitrator properly comes to 
a decision, the parties must be held to have adjusted 
their differences which adjustment may be record¬ 
ed under O. 23, R. 3, Civil P. C.” 

So far as the conflict between the jurisdictions of 
tho Judge in Court and arbitrators in an arbitra¬ 
tion out of Court, though under Sch. 2, Civil P. C,, 
is concerned, Kennedy J. C. followed and adopted a 
judgment of Fawcett J. in 45 Bom. 245.10 His opi- Q 
nion was that it is not open to litigants who have 9 
already filed a suit in a Court of competent juris¬ 
diction to make use of paras. 20 and 21 of Sch. 2, 
Civil P. C., for the purpose of a competing arbitration 
outside the Court. Then, coming to tho considera¬ 
tion of the proceedings under tho Arbitration Act, 
tho learned Judge was of theopinion that it was not 
the intention of the Legislature that the Arbitration 
Act should apply whore Schedule 2, Civil P. C., does 
not. Section 2, Arbitration Act, in the learned 
Judge’s opinion, supported the view that the Act 
applied to matters other than the subject-matter of 
a pending suit. Tho material words are : 

"This Act shall apply only in cases where, if tho 
subject-matter submitted to arbitration were tho 
subject of a suit, such suit could, with leave or 
otherwise, be instituted in a Presidency town.” 

In amdusion tho learned Judge said (p. 178) : 7t 
The matter therefore seems really to bo of very n 
little importance, and it seems to rao that the net 
result to the litigants is much the same whether 
the decision is treated as an award or as an adjust- 
ment. The balance of convenience seems to bo very 
little ono way or the other, and I cannot seo how 
any people already before tho Court would suffer by 

s'ph 9 undor tho Provisions of 

fi h A 2 k * (l ! thcy d,d lt Qt tho ri 8 ht stage) under 
tho Arbitration Act. The only cose which 1 can see 

who™ difficulty may arise is iu cases (which arornt 

very common) where a whole series of disputes bft- 

onoTf M° Pa . rllCS arc referred to arbitration though 

a pendSgTuU/" 5 " DS ‘ S nCtna " y th ° «**** 

10. ( 21) 8 A.I.R. 1921 Bom. 310 : 59 I C 58 . ak 

SJ^; 0 wji B ° m * I,,R * 1048 ‘ Manilal MotilHl y. 
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nt f, n . d c J* “ t0 b ® r ?“ a rked that it is just a difficulty 
of this nature if it is a difficulty—-which arises in 

lt\^ Q \ i0 l PXXit \ Dg tbe case of the applicant at 

01 tbe subject-matter of 


the smt which is referred to arbitrators under the 
Arbitration Act, and this part is the possession of 
the land itself. This Full Bench decision was fol¬ 
lowed by a Bench of the Court in the case reported 
in A.I.R. 1926 Sind 5, 11 which approaches more 
nearly to a case where there is a conllict of juris¬ 
dictions only as to part of the subject-matter of the 
suit. In that case, the learned Judges said (p. 6): 

“But apart from this, a Full Bench of this Court 
in 16 S. L. R. 174, 3 lias held that parties can¬ 
not have an agreement to refer to arbitration dis¬ 
putes in a pending suit filed under para. 17 of Sch. 2, 
Civil P. C.; it follows that the reference itself, so 
far as the disputes involved in the pending suit 
were concerned, was bad irrespective of the fact 
1 that the Court decided the disputes before the 
award was made. Other disputes, no doubt, were 
included in the reference but if parties cannot under 
para. 17 refer disputes in the pending suit in order 
that the jurisdiction of the Court may not be ousted 
and an unseemly race ensue between the Court and 
the arbitrators, it appears to follow that such dis¬ 
putes cannot be referred under para. 17 in conjunc¬ 
tion with other disputes.** 

This leaves open the case where the subject- 
matter of the reference to arbitration outside the 
Court and the award can be separated into parts, so 
that that part of the subject-matter in dispute 
which is common to both the suit and the arbitra¬ 
tion proceedings can be excluded from the award, 
and the award to this extent outside the Court can 
stand. In the case before us, however, it would not 
appear possible to separate the question of possession 
from the other questions referred to in the arbitra¬ 
tion outside the Court, questions relating to com¬ 
pensation for the fruit trees planted, and, so on, 
these matters are so closely connected and depen¬ 
dent upon the question of possession, that it would 
appear there could be no severance. Therefore, if we 
come to the conclusion that the subject-matter of 
the suit in the Chief Court is the possession of this 
land, and the subject-matter of the reference to 
arbitrators under the Arbitration Act is the posses¬ 
sion of this land, then we could not sever in parts 
the award under the Arbitration Act, and if the 
award under the Arbitration Act is to fall, it must 
fall in its entirety. In the case reported in A.I.R. 
1935 Sind 184, 12 the learned Judge followed the 
rulings of the Full Bench in 16 S.L.R. 174, 3 and 
went on to say (p. 186) : 

“I am unable to make any distinction between an 
award which deals solely with disputes which are 
the subject-matter of a suit and that which, inter 
alia, deals with disputes which are not the subject- 
matter of a suit except in the case of an award in 
which the decisions in respect of such disputes 
which are not the subject-matter of the suit is 
separable from that which deals with matters which 
are in the suit. If the award can be separated, then 
perhaps there should be no difficulty in allowing 
that part of the award which deals with extraneous 
matters being enforced as a decree. In A.I.R. 1926 
Sind 5, 11 Kennedy J. C. and Aston, A. J. C., have 
held that as parties cannot have an agreement to 
refer to arbitration disputes in a pending suit filed 

11 . (’26) 13 A. I. R. 1926 Sind 5 :>89 I. C. 335, 
Deoornal v. Khanoomal Jothinal. 

12 . (’35) 22 A.I.R. 1935 Sind 184 : 158 I.C. 60, 
Manghanmal Muleband v. Thawerdas Jethanand. 
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under para. 17 of Sch. 2 in view of the Full Bench 
nd.ng in 16 S.L.R. 174,3 they cannot refer sScJ 
disputes in conjunction with other disputes under 

““ e pa ^ rapb * ^! tbou « h it is argued that 
these observations are obiter dicta in the sense that 

pr<K f* led on an °ther ground also, I 
think that these observations are a necessary corol¬ 
lary to the Full Bench ruling and prevent an 
award based on such a reference being filed under 
bch. 2 or under the Arbitration Act. If a part of the 
reference, so far as it relates to the subject-matter 
of the suit, aud a part of the award in respect of 
such disputes cannot be enforced under the provi¬ 
sions of the Arbitration Act, if such part is not 
separable from the rest, it is difficult to see how the 
whole reference and award can be enforced. I am 
also not satisfied that in the present case there are 
any extraneous matters which have been referred to 
arbitration.’* 

It seems therefore clear that if the subject-matter 
of a pending suit be made a subject of a reference 
or submission to arbitrators outside the Court, whe¬ 
ther under Sch. 2, Civil P.C.,or under the Arbitra¬ 
tion Act, the award as such is invalid, though it 
may in proper circumstances, be relied on as an 
adjustment of the decree in the pending suit. It 
would appear to us that there is no difference in the 
matter of the conflict of jurisdictions between a 
Judge in Court and arbitrators acting under the 
Arbitration Act, and between arbitrators acting 
through Court in a pending suit, under the control 
aud supervision of the Court and arbitrators acting 
outside the Court under the Arbitration Act, os is 
the case here. The substance of the objection is in 
the conflict of jurisdictions between the Court and 
parties outside it, acting outside the scope of its autho¬ 
rity or supervision or control. It would appear there¬ 
fore that if, in this case, it can lie shown that the 
subject-matter of the pending suit is tho possession 
of the laud, and the subject-matter of the arbitration 
outside the Court is the possession of the land, and 
that tho part of the award outside the Court relat¬ 
ing to possession of the land cannot bo separated 
from other parts of the award, then the whole award 
under the Arbitration Act must be said to bo bad. 
There is indeed much to be said for the case that 
the subject-matter of the pending suit and the sub¬ 
ject-matter of the reference under the Arbitration 
Act are not in their entirety different. It is true 
that the suit in the Chief Court is a suit for damages 
for trespass, but this suit must be regarded together 
with the application from which it arises. This is 
clear even in the consequences which follow from 
the result of the suit in the Chief Court upon the 
ejectment application in the Small Causes Court, for 
under S. 24 if the occupant obtains a decree in any 
such suit against the applicant, such decree shall 
supersede the order, if any, made under S. 20, and 
the order contemplated under S. 20 is an order in 
favour of the applicant addressed to the bailiff of 
the Court directing him to give possession of the 
property to the applicant on such day as the Court 
thinks fit. 

We think then it must be said that what is sub¬ 
stantially in issue between the parties, what is tbe 
subject-matter of the suit, and what is hereit lie 
subject-matter of the reference and the award, is 
the possession of the land. The suit for statutory 
trespass is merely a method by which this question 
of possession is raised and decided. Therefore, we 
think, the subject-matter of tho reference and 
award under the Arbitration Act and the subject- 
matter of the arbitration in the pending suit in the 
Chief Court and the proceeding in the Small Causes 


e 
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Court is in part one and the same. The fact that 
a the proceeding in the Small Causes Court for eject¬ 
ment is not in itself a suit, does not, we think, 
afreet the case. The proceedings in the Small Causes 
Court and the Chief Court must he taken together, 
ami the proceedings in the Chief Court are un¬ 
doubtedly a suit. Paragraph 1 of the award reads 
as follows : 

“That Gobram Shambay do hand over vacant 
possession of the land belonging to Jumo and given 
to Gohram for cultivation by 30th June 1940, with 
all trees, standing cultivation etc., on that date." 

Other paragraphs of the award rolatc to compen- 
sation for possession of trees, permission to remove 
the engine, rent to be paid, and so on, all of which, 
we think are so connected with this decision as 
regards possession as not to he separable. Jumo 
Obhayo claimed that he was entitled to immediate 
, possession. Gohram Shambay claimed that he was 
0 under the terms of the lease entitled to possession 
for a further five years. He was under the award 
declared entitled to remain in possession for two 
years and eight months. We think, therefore, the 
validity of the award under tho Arbitration Act 
cannot be upheld, that the arbitrators acted with¬ 
out jurisdiction, and that the order of tho learned 
Judge must be set aside and the application to file 
the award must be dismissed. Revision Applica¬ 
tion, No. 47 of 1939 must, therefore, be allowed 
with costs. We have then to deal with the award 
in tho reference in tho suit itself, the reference 
being made to the Court on 30th August 1937. 
Tho award was very brief in its terms and is as 
follows : 

" In v ‘ ovv of the award passed by the undersigned 
arbitrators adjudicating upon all their disputes this 
suit bo dismissed with no order os to costs. The 
ejectment proceedings taken by Jumo shall likewise 
be dismissed with no order as to costs." 

Tho objections taken to this award on behalf of 
the present applicant before the learned Judge in 
the lower Court were that tho award did not decide 
the dispute between the parties, and it was not an 
award because it did not relate even in part to the 
subject-matter of the other award under the Arbi¬ 
tration Act, that tho award was bad, and that it 
was coloured by matters extraneous to the suit, and 
that as it was bad on the face of it, there was no 
award at all. Wc think the two awards mu 9 t be 
taken together and that as the first award is found 
to be invalid, the second award, whioh is depen¬ 
dant upon the first, cannot stand. Both clearly 

K. iwl ?, r .{“ ll to 8 ethcr - There appears no 
doubt that both these references were an endeavour 
by the parties to settle all matters in dispute be- 
V VCOn , ‘hem relating to this land. So far as tho 
9°. Urt WRS concerned, tho matter was 
to bo decided by a reference to arbitrators through 
for as other matters were concerned, 

t/k ^ tS '-J° i , 10 SOOPe ° f th ° SUi ‘. tllC dis P UtO 
was to be decided by arbitrators under the Axbltro- 

■on Act outside tho Court. It is clear that both 

Sr /T L ntcnded t0 settle ^Pntcs 

'ft *° *{“ la . nd between tho parties, and, as 
such, the arbitrators, who were the same, had to 
oonsider one reference in relation to the other. 

Ht ld thftt thcrs Wfls a certain 
, P 8 the two, and, quite olearly, tho 

•cbltnton erald not and did not dissociate tho 
two, nor did they intend the award in one to have 
any separate existence apart from the other. This 

th , 6y Slkid : " In v 'ew of the award 
undersigned arbitrators adjudicating 
upon all their disputes, this suit be dismissed with 


no order as to costs." We think the reference by 
the arbitrators to their previous award in this 0 
award meant that they incorporated in this later 
award their previous award, and that they meant 
that the two mast be read together. We think that 
the addition of the words "The ejectment proceed¬ 
ings taken by Jumo shall likewise be dismissed 
with no order as to costs", which the learned 
Judge deleted from the award as being outside the 
scope of tho suit, also make this clear. The two 
awards were in fact different parts of the one 
award. This being so, we do not see, how the 
arbitrators could decide in one part of the award 
that Gohram Shambay was entitled to possession, 
and therefore, entitled to damages, however nomi¬ 
nal, for trespass in this suit, and in another part 
of their award direct this suit to be dismissed 
without nominal damages. This appears an error 
in law on the face of the record, and the second 
award was invalid on this ground; 47 Bom. 578.13 / 
It is however, unnecessary to consider this aspect 
of tho matter further, because it is clear to us that 
if the first award is invalid, the second award, 
dependent on it, must be invalid too. We think, 
therefore, that Revision Application, No. 48 of 1939 
must bo allowed with costs, the order of the learned 
Judge set aside, and the suit in the Chief Court 
must be allowed to proceed. Order accordingly. 

fleristons allowed. 

13. (’23) 10 A.I.R. 1923 P.C. 66 : 73 I.C. 436 : 47 
Bom. 578 : 50 LA. 324 (P.C.), Champsoy Bhara & 
Co. v. Jivraj Balloo Spinning and Weaving Co., 
Ltd. 


C. P. C.— 

(a) (’40) Chitaley, S. 115, N. 9, Pt. 3. 

(’41) Mulla, Page 420 Pt. (p). a 

(b) (’40) Chitaley, Sch. II Para. 17, N. 3, Pts. 3 * 
to 5; Para. 20 N. 5 Pt. 1 Para. 21 N. 7. 

(c) (’40) Chitaley, Sch. H Para. 21 N. 7. 
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Nabibux Muhammad Sullcman and 
others — Applicants 
v. 

Emperor . 

Criminal Revn. Applns. Nos. 116, 117 and 135 
of 1941, Decided on 4th July 1941, to roviso order 
of Sub-divisional Magistrate, Nowshahro, D/- 30th 
April 1941. k 

(a) Bombay Local Boards Act (6 of 1923), 

S. 136 — Charge under S. 409, Penal Code, is 
not protected by S. 136. 

A person accused of offences under S. 409, Penal 
Code, is not protected by S. 136, Bombay Local 
Boards Aot, as tho Act dono by him cannot be said 
to have been dono in his official capacity f’37) 24 
A. I. B. 1937 Sind 129 (F. B.), held modified h„ 
(•39) 26 A.I.R. 1939 F.C. 43 and (*41)28 AT R 
1941 Sind 204. Foil.; (>41) 28 A.I.R 194, Bom! 
86. Rel. on. [ P 47a6] 

O ( , b L B ,of 1 D ay < LoC * 1 ® oards Act (6 of 1923), 
J?. 6 Q Proviso — Prosecution Instituted bv 
Public Prosecutor is instituted by Provincial 
Government within meaning of proviso _ Such 

proviso. 1 ° n S exc,uded irom Protection by 
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The addition of the proviso to S. 136 (2) reco^- 
1 nizes for the purpose of time and notice, a distinc¬ 
tion between public prosecutions and prosecutions 
on private complaints. The purpose of the proviso 
is to exclude from the protection of the section, 
prosecutions by or under the ordersof the Provincial 
Government. The Provincial Government acts either 
through the Advocate-General or its Public Prose¬ 
cutors. Hence, the prosecutions instituted by the 
Public Prosecutor are instituted by the Provincial 
Government within the meaning of the proviso. 

[P 47 d,e] 

Fatehchand Ramchand and Gurdasmal C. Saj- 
nani —for Applicants, Nabibuxand Muhammad 
Essa; and Abdul Ghafoor, respectively. 

Advocate General — for the Crown. 

DAVIS C. J.—We have before us three Revision 
Applications, Nos. 116,117and 135allof 1941, which 
( have been dealt with by the learned Sub-divisional 
Magistrate of Nowshahro, in one order. They con¬ 
cern the prosecution of certain servants employed 
by the District Local Board of Nawabsbah and they 
have been prosecuted for offences under S. 409, 
Penal Code, and also, we understand, for other 
offences with which however the learned Sub-divi¬ 
sional Magistrate does not deal and to which his 
order does not directly apply. The Sub-divisional 
Magistrate was concerned only with the applica¬ 
tion before him which was, we understand, that the 
proceedings against these servants of the Local 
Board should be quashed in limine, because they 
were barred by reason of the provisions of S. 136(2), 
Bombay Local Boards Act, for that sub-section 
requires that no prosecution shall be commenced 
against any servant of a Local Board without a 
month’s previous notice in writing of the intended 
prosecution nor after three months of the date of 
the act complained of. And it is admitted, so far as 
these prosecutions are concerned that those particu¬ 
lar conditions have not been complied with. One 
case related to a Daroga employed by the District 
Local Board and another to an Accounts Clerk also 
employed by the Board and the third to a Pound 
Munslii also in the employ of the Board. 

Now so far ns these three persons were accused of 
offences under 8. 409, Penal Code it appears that 
the learned Sub divisional Magistrate is right when 
he holds that the Full Bench judgment of this 
Court reported in 32 S.L.R. 567 1 has been modified 
by a subsequent judgment of the Federal Court. 2 It 
is true that the Federal Court in that judgment was 
not concerned with 8. 136, Bombay Local Boards 
Act. The learned .Judges were interpreting 3. 270, 
Government of India Act, 1935, so that the judg¬ 
ment of (he Federal Court does not fall strictly 
within the provisions of S 212, Government of 
India Act. so ns to bind us in this case; nevertheless, 
the words in their context, interpreted in S. 270, 
Government of India Act, arc so close to the words 
in their context in S. 136(2), Bombay Local Boards 
Act, that by analogy it must be said that the Federal 
Court’s judgment applies as much, in effect, to the 
words in sub s. (2) of 8. 136, I ombay Local Boards 
Act, as to the words in S. 270, Government of 
India Act. 

We have ourselves considered the judgment of 
the Federal Court and the distinction that it has 

1. (’37) 24 A. I. R. 1937 Sind 129 : 169 I. C. 274 ; 
38 Cr.L.J. 723 : 32 S.L.R. 567 (F. B ), Nuralbaq- 
sliah Rajabnli Shah v. Emperor. 

2. Reported tn (’39) 26 A.I.R. 1939 F. C. 43 : 181 
I. C. 317 : 40 Cr L.J. 468 : I.L.R.(1939) Kar.F O. 
132:1939 F.C.R. 159,Hori Ram Singh v. Emperor. 
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drawn between acts done or purported to be done 
within the meaning of the section and acts not so 
done or purported to be done. We have, for instance 
in bmperor v. Mangharam Ghumanmal Thadhanii 
which we decided on 4th October 1940 and which 
will be reported in the law reports, in due course, 
distinguished between an offence under S. 409 and 
an offence under S. 477A, Penal Code, holding that 
in the former case sanction was not necessary while 
in the latter case sanction was necessary, following 
the judgment of the Federal Court. We did not then 
have to consider the effect of this Federal Court 
judgment on the Full Bench decision of this Court 
in 32 S L. R. 567.* The Federal Court judgment 
would however appear to modify the Full Bench 
judgment of this Court only in so far as offences 
under S. 409, Penal Code, are concerned and in so 
far as a distinction, though a fine distinction is 
drawn, between such acts as criminal misappropria¬ 
tion of money or criminal breach of trust, and 
such acts as forged entries in diaries or accounts 
which it is the duty of the public servants concerned 
to keep. It may indeed be said that the distinction 
is a fine distinction, when for instance, it is, in 
effect, held that if it is a public servant’s duty to 
keep a diary and to make true entries therein, he 
is protected by the section if ho makes false entries 
in that diary, but that if it is the public servant's 
duty, for instance, to put money in box A which 
belongs to his employer, he is not protected when 
he puts the money in box B which belongs to him¬ 
self, but in view of the Federal Court’s judgment, 
further argument on these liues is merely academic. 
This distinction between an act done by a public 
servant in his official capacity and acts done by 
him outside his official duties is again considered 
by the Bombay High Court in a judgment in A.I.R. 
1941 Bom. 85* where the offences concerned were 
offences under Ss. 477A and 420, Penal Code. 
Broomfield J., referring to the judgment of the 
Federal Court and to a certain judgment of the 
learned Chief Justice of Bombay and to S. 136 (2), 
Bombay Local Boards Act, said : 

"I doubt if tho learned Chief Justice intended to 
lay this down as a rule to be followed by tho Courts 
in India without qualification. To do so would 
clearly be contrary not only to the decision of tho 
Federal Court referred to and distinguished by the 
learned Chief Justice in his judgment, in I. L. R. 
(1939) Kar. (F.C ) 132 at p. 159=1939 F.C.R. 159 * 
but also to several decisions of this Court which 
have been cited in tho argument before us The 
Federal Court were dealing not with S. 136 District 
Local Boards Act, nor with S. 197, Criminal P. C., 
but with S. 270, Government of India Act. But j 
when the same or oxactly similar words are used in 
statutory provisions which appear to have a similar 
object, it would bo very difficult to say that they 
should not bo interpreted in the same way. The 
principle which the Federal Court laid down in 1939 
F. C. R. 159 2 may bo stated to be this. If the act 
alleged to be criminal is done by a public servant in 
his official capacity, that is, if it is an act which it 
is his duty to do as such public servant u “ dor 
law governing the case, he is protected although, 
by reason of the fact that he has done the act dis- 
honestly or fraudulently or in any ot ^ mannei 
contrary to the law, ho may have committed a 

3. Reported in (41) 28 A.I.R. 1941 Sind 204:I.L.R; 

4^ (’41) “>8 A I R 1941 Bom. 85 : 193 I.C. 229 : 42 
Or ( L J 44? I L. R. (1941) Bom. 191 : 42 Bom. 
L.R. 1193, Vishnu Tatyaba ▼. Emperor. 
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criminal offence. On the other hand, if the offence 
° charged involves an net or acts which the accused 
is not required to do and which are outside his 
official duties, the liability to prosecution is un¬ 
fettered.” 

In the case before us it appears notices were issued 
on the accused or sonic of them in respect of 
offences other than offences under S. 400, Penal 
Code, offences analogous to offences under S. 477A, 
Penal Code, offences committed by the public ser¬ 
vants concerned in the discharge of their official 
duties, and it might well be that but for the new 
proviso to S. I3G (2), Bombay Local Boards Act, 
so far as these other offences are concerned, these 
accused would be protected by S. 136 (2), but the 
learned Subdivisions! Magistrate has not dealt with 
this aspect of tbe case. He may deal with it here¬ 
after; but it is not necessary for us to deal with it 
now. But when considering these other offences, it 
6 might assist the learned bub-divisional Magistrate 
to know that this order of his can be supported not 
only on the ground he gives but on the further 
ground which he rejects, that is to say, that Ils 
these prosecutions full within & new proviso to 
S. 136 (2) this section itself does not apply; so no 
question of its application or the protection given 
by it can arise. The proviso to sub-s. (2) to S. 136 
reads : 


“Provided that nothing in this sub-section shall 
affect any prosecution instituted by or under the 
order of the Provincial Government against any 
member, officer or servant of a local board or any 
person acting under the order of a local board.” 

The learned Sub-divisional Magistrate deals with 
this rather summarily when he says : 

”... Nor has the prosecution been started by or 
. under the orders of Provincial Government.” 

But it would appear that the prosecution has boon 
instituted by the Provincial Government; these pro¬ 
secutions have not been instituted on private com¬ 
plaints but by the Public Prosecutor acting on 
behalf of the District Magistrate who in such 
matters represents the Provincial Government. It 
is through the Public Prosecutor that tho Provin¬ 
cial Government or ‘the Crown’as it may be called, 
institutes proceedings. This proviso was added to 
Buh-s. (2) to S. 136, Bombay Local Boards Act, to 
prevent the protection afforded by the section apply¬ 
ing to cases where the prosecution was by Govern¬ 
ment or the Crown, as the saying is, as distinct 
from private complaints. This is clear from tho 
rfl'J i x of this Court in 32 S. L R. 

567,1 where it was pointed out that in an analogous 
Act in England, the Publio Authorities Protection 
I Act, it is provided that tho Act shall not apply to 
prosecutions by Government Departments and in 
that Full Bench judgment tho question of thoappli- 
cation of Bub-s (2) to 8. 136, Bombay Local Boards 
Act, to prosecutions on private complaints or by 
private individuals and to prosecutions by the Crown 
or Government was considered. It was pointed out 
that prosecutions are, generally speaking, prosecu¬ 
tions not by private individuals but by the Crown 
or Government but as tho section then stood no 
distinction could bo drawn between publio prosecu¬ 
tions and prosecutions on private complaints. It 

8Ugg f 9 i ed 111 that j u <*«*nent that tho law should 
bo amended to make this distinction. This has now 
Men done, and tho addition of tho proviso to S. 136 
quizes for this purposo of time and 
notice, a distinction between publio prosecutions and 

°“ P mat ? complaints. The purposo of 
the proviso is to exclude from tlio protection of tho 
section prosecutions by tho Crown, prosecutions, in 


the words used, by or nnder the orders of the Pro¬ 
vincial Government. The Provincial Government e 
acts either through the Advocate-General or its 
Public Pr«6ecutors. In the present case the prose¬ 
cutions have been instituted by the Public Prosecu¬ 
tor. We think, therefore, they have been instituted 
by the Provincial Government within tho meaning 
of the proviso. Therefore, no question of the appli¬ 
cation of S. 13G (2) arises, and the prosecutions will 
not fail because of the provisions of S. 136 (2), 
Bombay Local Boards Act, because these provisions 
do not apply. W'e think, therefore, that the learned 
Sub-divisional Magistrate’s order can be supported 
on both grounds, the ground he gaveand theground 
he rejected, and the present revision applications 
against his order will therefore be dismissed. Order 
accordingly. 

R.K. Revisions dismissed . 
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Ismail Jakria A Co. Firm — 

Plaintiffs—Applicants 
v. 


Burmah Shell Provident Trust , Ltd .— 

Defendants — Opponents .. 

Civil Revn. Appln. No. 9 of 1939, Decided on 4th 
February 1941, to revise order of Judge, Small 
Causes Court, Karachi, D/- 28th September 1938. 

(a) Civil P. C. (1908), S. 60 (1) — • Debt” in 
S. 60 (l) does not mean debt only payable pre¬ 
sently but also debt due but payable in tuturc_. 

Company mainiaining provident lund lot bene¬ 
fit ol employees— Employee's deposit in provi- 9 
dent lund account is his property and is “debt * 
owed by company to him and hence can be 
attached but cannoi be sold until it is at judg¬ 
ment-debtor's disposal—Provident lund deposit 
payable on death or retirement of employee is 
not contingent debt. 


A debt is a sum of money which is now payable 
or will become payable in future by reason of a 
preseut obligation. “Debt” within the meaning 
of S. 60(1) does not mean a debt only presently 
payable, but it means also a debt duo but payable 
at some future time : (1883) II Q. B. D 618 aud 
36 Cal. 936 (F.B.), Rel. on. (P 48/,^] 

Thero is no debt until an obligation has been 
fully incurred but an obligation may bo fully in¬ 
curred though tbe date of payment has not arrived: 
(’28) 15 A.I R 1928 AH. 193, Rei on. [? 49d] 

The contributions of an employee of a company 
as well as the contributions made by the company 
to hia credit in bis account in the provident fund 
maintained by tho company for tho l>en**6i of ns 
employees are tbe pro .eriy of the subscriber pay¬ 
able to him or his nominees under the terms of 
the contract botween them embodied in the rules 
governing the provident fund When the rule of th& 
company governing its provident fund prasurPm that 
on the completion of a certain period of service tho 
subscriber to the fund shall be entitled to a return 
of tbe amount standing to his .red it in the fund on 
death or retiremen from service, thero exists an 
obligation on tbe oompany, onco the subscriber has 
completed tbe requisite period of service, to pay 

f. lm T 8,a, : dm « *° bis oradi * in the fund, 
though tho date of such payment has not arrived. 

Consequently, the employee’s deposit in the fund. 
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constitutes a debt within the meaning of S. GO (1) 
a owed by the company to the employee. Since the 
company and the members of the provident fund 
cannot by private agreement alter the provisions of 
the statute law including any relevant provision of 
the Civil Procedure Code, the aforesaid deposit can 
be made the subject of a prohibitory order or 
attachment but cannot be sold until it was or 
should have been at the disposal of the judgment- 
debtor (i.e., on his death or retirement from ser¬ 
vice) : 9 Mad. 203 and (’24) 11 A. I. R. 1924 Sind 
57. Bel. on. [P 49 b t e ] 

When the deposit under the provident fund is 
under the rules payable to the subscriber on his 
retirement from service or death, the deposit can¬ 
not be said to be a contingent debt payable on some 
contingency which may or may not eventuate as 
one or both of the events are certain to occur. 

[ p 49d] 

(b) Contract—Parties cannot contract them¬ 
selves out of personal oi«statute law. 

Parties cannot, by an agreement between them, 
alter their personal law or statute law suoh as the 
Civil Procedure Code : (*39) 2G A. I. R. 1939 Sind 
107, Bel. on. [P 496] 

(c) Trusts Act (1882), S. 5—Trust—Validity 
— Management and control of provident fund 
to vest in trustees—Subscriber to fund entitled 
to his amount in fund on retirement or death— 
Trust held invalid. 

Where the management and control of the pro¬ 
vident fund and not the ownership of the moneys 
is vested in certain persons as trustees, the trust is 
not valid, and where the amount to the credit of a 
subscriber in the fund becomes payable to the sub¬ 
scriber or his nominee after his retirement from 
c service or on death neither the trust fund nor the 
benoficiary can be said to bo clearly indicated and 
therefore the trust would be invalid on that ground 
as well : (’24) 11 A.I.R. 1924 Sind 57, Bel. on. 

[P 49<7, h] 

L. A. Dc Sa — for Applicants. 

Dipchand Chandumal — for Opponents. 

DAVIS C. J _This is an application in revision 

against an order of the Judge of the Small Causes 
Court in Karachi dismissing the suit of the plain¬ 
tiffs, the applicants in these proceedings, against 
the Durmah-Shell Provident Trust Ltd., for Rupees 
81-14-3. The material facts of this case briefly are 
that one Abdul Rahman Barkatullah was an em¬ 
ployee of Messrs. Burmab-Shell Oil Storage and 
Distributing Co. of India Ltd. The company has a 
provident fund for its employees called the Labour 
d Provident Fund. This Abdul Rahman was a sub¬ 
scriber to this fund. On 11th October 1934, the 
plaintiff in the present suit attached a sum of 
Rs. 81-14-3 out of the moneys lying to the credit of 
Abdul Rahman in this fund, in suit No. 2871 of 
1934 On 21st October 1934, Abdul Rahman retired 
from the service of the company, whereupon the 
company paid to Abdul Rahman the entire sum 
that was due to him in accordance with the Provi¬ 
dent Fund Rules. In 193G the plaintiff applied (or 
the sale of the moneys attached by the prohibitory 
order in suit No. 2871 of 1934 in the hands of the 
defendant company. At tho auction sale held on 
27th April 1936, the plaintiffs were permitted to 
hid and they purchased the debt in question and 
they brought a suit for the recovery of Rs. 81-14-3 
against the defendant company contending that tho 
company was bound to withhold this sum from 
Abdul Rahman. The Judge of the Small Causes 


Ckmrt raised two points for determination, viz.: “(1) 
Was a debt due to Abdul Rahman on the date of « 
attachment, viz., 11th October 1934 ? If' so was it 
attachable, and to what extent ? (2) If the debt was 
only partly attachable, can the plaintiff succeed in 
obtaining the relief sought?” and the learned Judge 
found only on the first point, no finding on the 
second point being necessary, as he found that on 
11th October 1934, there was no debt in the bands 
of the defendants over which the debtor had a dis¬ 
posing power, and that there was nothing in tho 
hands of the defendants which could be attached. 
The defendants contended in answer to the plain¬ 
tiffs* suit that, firstly, Abdul Rahman Barkatullah 
had created a trust within the meaning of S. 3, 
Trusts Act, by subscribing to the company’s fund, 
and that, secondly in any case, what was attached 
was not a debt within the meaning of S. 60 (1). 
Civil P. C. 

As the learned Judge found in favour of the de- ^ 
fendants on their second contention, he gave no 
finding on their first contention in support of which, 
wd are informed, the learned advocate argued for 
four daj*3. This first contention raises, we think, an 
important question which the decision of this suit 
requires should be answered, as, in our opinion, 
the defendants did have in their hands at tho 
material time a debt due to this Abdul Rahman 
within the meaning of S. 60 (1), Civil P. C. Now so 
far as the second contention of tho defendants is 
concerned, whether there was a debt within the 
meaning of S. 60 (1), Civil P. C., due by them to 
the subscriber to the fund, Abdul Rahman, “debt” 
within the meaning of this sub section does not 
mean, wc think, a debt only presently payable, but 
it means also a debt due but payable at some future 
time. g 

Mr. Dipcband argued that "debt” within the 
meaning of S. 60 must mean a debt presently pay¬ 
able, but authority docs not appear to support that 
argument. In (1883) 11 Q. B. D. 518* at p. 527, 
Lindley L. J. defined a “debt” as "a sum of money 
which is now payable or will become payable in the 
future by reason of a present obligation, debilutn in 
pr&senti , solvcndum in futuro." In 36 Cal. 936,- 
Jenkins C. J. accepted the definition of Lindley L. J. 
in (1883) 11 Q. B. I). 518» at p. 527. “I take it to 
be well establishsd”, he said at p. 938, “that a debt 
is a sum of money which is now payable or will be¬ 
come payable in future by reason of a present obli¬ 
gation.” In 9 Mad. 203,3 it was decided that a 
judgment-creditor, though not entitled to attach, 
was entitled to a stop order against a deposit made 
by the servant of ft railway company as security for 
his good behaviour returnable only on the expiry of h 
his contract of service, provided the company had 
no right under the contract to retain the whole or 
a portion of it. The deposit in fact was the property 
of the railway servant, its disposition, however, 
being determined by tho terms of the contract 
governing its deposit. t 

In the case before us, we think that the contribu¬ 
tions of the workman ns well as the contributions 
made by his employers to bis credit in his account 
were the property of the subscriber payable to him 
or his nominees under the terms and conditions of 
the contract between them embodied in the rules 

1. (1883) 11 Q. B. D. 518 : 52 L. J. Q. B. 584 : 49 

L. T. 432, Webb v. Stenton. 

2. (’09) 36 Cal. 936: 3 I. C. 492: 13 0. W. N. 966. 

10 C. L. J. 180 (FB), Banchharam Majumdar v. 
Adyanath Bhattacharja. 

3. (’86) 9 Mad, 203, Karuthan v. Subramanya. 
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and regulations of the Lal»our Provident Fond. 
c Now it is argued that the rules and regulation* 
placed the money to the credit of the workman 
entirely beyond his reach. Rule 9 is especially 
stressed. It is ns follows: “No member of the fund 
shall have any claim upon the moneys standing to 
his credit in the fund otherwise than in accordance 
with the rules of the fund. The trustees except as 
provided for in Art. 4 shall tike no cognizance of 
any disposition or assignment of any sums standing 
to the credit of a member. Should any meml>er 
make such disposition or assignment or in any way 
cede or pledge any sum standing to his credit in the 
fund, his membership shall be liable to summary 
determination.“ 

This rule, however, only relates to a disposition 
or assignment made by a member of the fund. It 
is a privatecontract between the parties. These Rules 
and Regulations are not statutory provisions, and 
® as the member and the company could not by agree¬ 
ment hetween them alter the Mabomedan law of 
succession, {sec I.L.R. (1939) Kar. 432* at p.436), so 
they cannot by private agreement alter the provi¬ 
sions of the Statute law including any relevant pro¬ 
visions of the Civil Proceduro Code. If this money 
standing to the credit of the member is the mem- 
ber's property, and is a debt owed by the company 
to the member, then, so far os we can see, there is 
nothing to prevent a valid attachment being placed 
upon this debt. We would refer to a case of this 
Court, 18 S. L. R. 311, 6 where Kennedy J. C. was 
of the opinion that the credit of a subscriber to a 
fund of this nature was really a debt due by tho 
fund to the subscriber. Ho could withdraw it all on 
retirement. He could nominate some one to receive 
it after his death. Apart from the cases of short 
service, service under five years, to which Rr.G and 
7 relate, and with which we are not concerned, tho 
money due to a member on the day of his ceasing 
to be a member of the fund shall be paid in full to 
him or to such person or persons as ho shall desiro 
as provided for in Art. 5 within three calendar 
months of his so ceasing to bo a member of the 
fund. This is R. 9. A member ceases to be a mem¬ 
ber cither on his retirement or death. Under R. 13, 
a separate account shall be kept for each member 
in tho books of the fund. Rulo 13 is os follows : 

"(XIII). A separate account for each memlttr 
sha bo kept in tho books of tho Fond in which 
shall bo entered the amounts contributed by him 
and by the company together with interest accrued 
thereon in accordance with the foregoing articles. 
A copy of such account shall be furnished to each 
member once yearly,*’ 

. It is clear therefore that tho dues to tho member 
in any one year can be ascertained precisely. This 
sum is not payablo until either tho member retiroe 
or dies, one or both of which events are certain to 
occur, but ft “debt” within tho meaning of S. 60 
Civil P. C., does not mean a debt payablo at once; it 
may bo payable at somo futuro day. There is no 
debt until tho obligation has been fully incurred, 
but an obligation may bo fully incurred though tho 
date of payment has not arrived: 60 All. 607 6 Wo 
do not think hero we havo a case of a contingent 
debt, a debt payablo on somo contingency whioh 
may or may not eventuate. So far as tho debt is 


4 a £ 2 S ) * 6AJLB - 1980 Sind 107: 181 IC.770:I.L.l 
s 482 * Mt ‘ LallfanbAi Y - Mt. Sakicabai 

5. ( 24) 11 A. I. R. 1924 Sind 57: 76 I. C. 739 : 1 

3U » Aimai v * Awaba * Dhanjishah. 
2 fL lC 1928 A1K 193 : 108 1-0. 229 : l 
All. 607: 26 A.L.J. 263, Lachman v. Jarbandha: 
1042 9/7 


payable after his death, the member, according to 
R. 4, regulates its disposition, and if a declaration 6 
becomes obsolete, the Trustees or Managers of the 
Fund, as they should be more properly called, after 
inquiry will pay it to the next of kin ascertained 
by them, but until the member die3, or until he 
retires, once he had completed five years of service, 
as is the case here, there exists an obligation to pay 
him the sum standing to his credit in the fund, 
though the date for such payment has not arrived. 
We think therefore the sum standing to the credit 
of Abdul Rahman Barkatullnh on 11th October 
1934, was a debt over which Abdul Rahman had tv 
disposing power within the meaning of S. 60, Civil 
P. C. It could therefore be the subject of a prohibi¬ 
tory order or attachment, but could not he sold 
until it was at the disposal of the judgment-debtor, 
as in the Madras case in 9 Mad. 203. 3 In this case 
the auction sale was held on 27th April 1936, and 
Abdul Rahman retired on 21st October 1934. The / 
money then was or should have been at his disposal 
and we cannot see why this sale was not valid. But 
it has been argued that these monies were trust 
monies in the bands of trustees, tho Burmah-Shcll 
Provident Trust Ltd. We do not know what is 
the constitution of the Burmah-Shell Provident 
Trust Ltd. It may bo that under its terms tho 
monies in the Provident Fund vest in tho Trustees. 
Wc cannot say and we do not think we can remand 
this suit so that further evidence on this point may 
he led. This should havo been done in the trial 
Court, But should there be anything in the consti¬ 
tution of this Provident Trust Ltd. to support tho 
defcndant-compiny’s contention that the monies 
aro trust monies, evidence to this effect should bo 
adduced in some future case. There was sufficient 
time and opportunity in this case. Taking tho rules 
and regulations as they are before us, we cannot 'J 
say that these monies aro trust monies or vest in 
the trustees. Indeed, R. 1 is significant. It states : 

"(1) .... The management of the fund and tho 
control of its funds shall be vested in Burma-Shell 
Provident Trust, Ltd., (hereinafter referred to as 
the 'Trustees') as hereinafter provided." 

The rulo does not say “tho ownership of the 
monies vests in the Trustees,*' and, to constitute a 
valid trust, the provisions of S. 5, Trusts Act, must 
bo complied with. This section is os follows : 

' 5. No trust in relation to immovable property 
is valid, unless declared by a non-testamentary in¬ 
strument in writing signed by the author of tho 
trust or tho trustee and registered, or by tho will 
of tho author of tho trust or of the trustee. No 
trust in relation to moveable property is valid un¬ 
less deolarod as aforesaid, or unless tho ownership 
of the property is transferred to tho trusteo. These h 
rules do not apply where thoy would operate so as 
to effectuate a fraud." 

Further, tho objections to tho validity of a trust 
m this eftso aro the objections set out by Kennedy 
J. C. in 18 S.L.R. 3115 at p. 315 : 

“Nor is it a trust. Quito apart from any question 
of tho validity of tho instrument to creato a trust, 
thero is tho consideration that os said before. 
Master was at perfect liborty to withdraw tho wholo 
amount if ho retired or to nominato a now nominee. 
Neithor the trust fund nor tho boneficiory was 
therefore clearly indicated. But these are essentials 
of a trust, i think then that as far as the ordinary 
law goes, this fund or the right to recovor it (for it 
is really a debt due by the fund to Master) xvas part 
of his estate. It is truo that there wero rnauy liuii- 
tat ions to his interest and that hia claim was liable 
to bo dofeated, but none of theso contingencies 


50 Sind 


Muhammad Vasi v. 


occurred, and the fund was properly payable to him 
a or to his representatives at the time of his death.’* 
We think therefore that there was here a valid 
attachment and a valid sale, and that the defen¬ 
dants are liable to the plaintiffs for this sum of 
Rupees 81-14-3, and the plaintiffs are entitled to a 
decree for that amount. There is nothing in the 
paper-book to show that interest on this sum was 
claimed. We make therefore no order as to interest. 
The revision application is allowed with costs ac¬ 
cordingly. 

^G.N./R.K. Application alloiced. 

C. P. C. — 

(a) (’40) Chitaley, S. 60 N. 7 Pts. 1, 10, 11. 

(’41) Mulla, Page 241 Pts. (z, a). 
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& Davis C. J. and Weston J. 
Muhaynmad Vasi — Applicant 

v. 

Emperor. 

Criminal Revn. Appln. No. 106 of 1941, Decided 
on 4th July 1941, to revise order passed by City 
Magistrate, Karachi, D/- 9th April 1941. 

Bombay District Police Act (4 of 1890), S. 61E 
—Burden of proof of innocence wrongly placed 
on accused — Case decided not on reasonable 
ground of belief that property was stolen but on 
accused’s failure to explain conviction is bad. 

Under S. 61E it is necessary, before the Magis¬ 
trate can call upon the accused person to account 
for the possession of the property, that the Magis¬ 
trate is satisfied that there is reason to believe that 
c the property is stolen property. The place of resi¬ 
dence of the applicant or his personal appearance 
are not matters relevant to the question whether 
the property was stolen property or not. Where 
therefore the burden of proof of innocence has been 
shifted to the accused at the very outset of the case, 
and the Magistrate has decided the case not on 
consideration whether there was reasonable ground 
to believe that the property was stolen, but on con¬ 
sideration that the accused failed to account for his 
possession of the same, the conviction cannot be 
sustained : 20 Bom. 348, Expl ., and Disling. 

[P 50/, /i) 

Gurdasing Shahani — for Applicant. 

Partabrai D. Pnnwani , Advocate-General — 

for the Crown. 

WESTON J. _This is a revision application 

against an order of the City Magistrate, Karachi, 
d convicting the applicant, one Muhammad Vasi 
under S. 61E, Bombay District Police Act, and sen¬ 
tencing him to a fine of Rs. 100 or in default of 
payment of fine to suffer rigorous imprisonment for 
three weeks. We understand that the applicant has 
already undergone a considerable part of the alter¬ 
native sentence imposed but is now on bail under 
an order issued by us at the time this revision ap¬ 
plication was presented. The case against the appli¬ 
cant was that about August 1939 the Karachi 
police, in view of the prevalence of bicycle thefts, 
began*to make inquiries from what are termed "all 
suspicious looking cycle-possessors,” and four of 
these suspicious looking persons when questioned 
stated that they had purchased their cycles from 
the present applicant. The applicant was therefore 
sent up on the ground that he had been in posses¬ 
sion of these cycles which, there was reason to be¬ 
lieve, were stolen property. Before the Magistrate 
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the applicant admitted that he had sold the cycles 
to the persons from whom they were attached by ®' 
the pohee, but he claimed that he used to buy old 
cycles cheaply and re-sell them at a profit. He was 
? produce witnesses who had sold to him 
any of the cycles before the Court. On the other 
hand the police were unable to produce any witness 
who churned that any of the bicycles had been sto- 
!?“ fr °“ b,m - Tb . e learned Magistrate accepted 
that all tha is requ.red by S.61E, Bombay District 
Pohee Act, had been established to his satisfaction • 
and he based his decision on the grounds that the 
applicant lived in the Railway menial quarters out¬ 
side Karachi, that his appearance was against him 
as in the words of the learned Magistrate ‘to look 
at, the man is a scallywag,’ that apparently he was 
in private domestic service, and that such a man, 
living at such a place as the Railway quarters be¬ 
yond the Christian Cemetry could not conceivably 
be carrying on an honest business of repairing or /' 
dealing in cycles. 

Section 61E provides that a person may be con¬ 
victed if lie is in possession of property which there 
is reason to believe is stolen property if he fails to 
account for his possession. And under this section 
it is necessary, before the Magistrate can call upon 
the accused person to account for the possession of 
the property, that the Magistrate is satisfied that 
there is reason to believe that the property is stolen 
property. In the present case there was no direct 
evidence that the property was stolen. The bicycles 
appear to have been old bicycles of little value, and 
why the possessors of these bicycles should have 
aroused the suspicion of the police we find it some¬ 
what difficult to understand. We do not think that 
the place of residence of the applicant or his per¬ 
sonal appearance were matters relevant to the ques¬ 
tion whether the property was stolen property or ^ 
not. The learned Magistrate remarks that nothing 
was found at the house of the applicant to suggest 
that he repaired cycles, but this search appears to 
have been made sometime after the cycles were sold 
to the persons from whose possession they were 
taken by the police. We have been referred to a 
Bombay case, 20 Bom. 348, 1 under the Police Act, 13 
of 1856 in which S. 35 was similar to S. 61E, Bom¬ 
bay District Police Act. But, if anything, it was 
less strongly worded, for, that section made punish¬ 
able the possession of anything which might rea¬ 
sonably be suspected of being stolen property, if the 
possessor thereof failed to account satisfactorily how 
he came by the same. It was held by Jardine J. 
that as it was a penal enactment which shifted the 
burden of proof of innocence at a certain point on to 
the accused, it must be construed strictly; and that, 
before the accused could be called upon to account h 
for property, there must be evidence amounting to 
proof to the satisfaction, not of the Police Officer 
or of witnesses, but of the Court, that the accused 
possessed a thing of which it could be predicated 
after judicial consideration by the Court that it may 
be reasonably suspected of being stolen. We think 
in the present case that the burden of proof of in¬ 
nocence has been shifted to the present applicant at 
the very outset of the case, and that the learned 
Magistrate has decided the case not on considera¬ 
tion whether there was reasonable ground to be¬ 
lieve the cycles were stolen, but on consideration 
that the applicant failed to account for his posses¬ 
sion of them. In the circumstances, we do not 
think the conviction in this case can be justified, 
and, although this i9 a revision application, we 
1. (’96) 20 Bom. 348, Queen-Empress v. Dhanji- 
bhai Edulji. 
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must interfere and set aside the conviction and 
sentence. We order accordingly. The bail bond 
furnished by the applicant will therefore be can¬ 
celled. 

R.K. Coneicriou set aside. 

A. I. R. (29) 1942 Sind 51 

Davis C. J. and Weston J. 

Emperor 

v. 

Behoodi Ratanjo. 

Criminal Ref. No. 124 of 1941, Decided on 3rd 
July 1941; reference made by First Addl. Sess. 
Judge, Hyderabad, D/- 10th May 1941. 

(a) Criminal Tribes Act (1924), S. 10—Mem¬ 
ber of criminal tribe passing from one district 

b oi one province to another district of another 
province—Applicability of the law explained. 

Where a member of a criminal tribe passes from 
one district of one province to another district of 
another province the provisions of the Act and rules 
apply to him in the new district of the new province 
as if he had been registered in pursuance of a direc¬ 
tion made under S. 4 by the Local Government of 
the new province, and the notifications issued affect¬ 
ing him issued by the Government of the province 
lia has left are deemed to have been issued under 
S. 3 and sub-s.(l) of S.10 by the Local Government 
of his new province. [P 51 e,f] 

(b) Criminal P. C. (1898), S. 255 — Plea of 
guilty—Provisions of Criminal Tribes Act com¬ 
plicated — Plea should not be accepted as con¬ 
clusive. 

< The fact that an nccuscd pleads guilty should not 
be accepted by the Magistrate, os in any way con¬ 
clusive when he cannot be expected correctly to in¬ 
terpret the somewhat complicated provisions of the 
Criminal Tribes Act. [P 5lg] 

ParUxbrai D . Punirani, Advocate*General — 

for the Crown. 

DAVIS f C. J. — This is ft reference by the First 
Additional Sessions Judge of Hyderabad, who re¬ 
commends that a conviction and sentence purport¬ 
ing to have been passed under S.22 (2)(a), Criminal 
Tribes Act, upon one Behoodi should be set aside 
on the ground that the record of the case shows 
that no offence has been committed. The accused 
Was fined Rs. 15 or sentenced in default to one 
month’s rigorous imprisonment. It may be that the 
learned City Magistrate was in part misled by the 
j fast that the accused pleaded guilty, but it does not 
appear that lie lias sufficiently studied the provisions 
of the Criminal Tribes Act, and it appears that he 
has allowed himself to bo made a party, even un¬ 
willingly, to what can only be described as an 
oppressive act against a man who was leading n 
decent life and earning a decent living, and who, 
we gather, has been compelled, without any justifi¬ 
cation, to givo ,4 hftzuri”as it is called, at a Hydera¬ 
bad police station. 

The circumstances of this case aro somewhat 
peculiar. This Behoodi was a registered member of 
a criminal tribe at Basti in the United Provinces, 
and he came to Hyderabad after taking a pass from 
tho authorities at Basti. On his arrival at Hydera¬ 
bad, he reported himself at the Hyderabad police 
station. He produced his pass which was, it is to be 
presumed, returned to the authorities in tho United 
Provinces as required by the rules and nothing more 
"'as heard about Behoodi for two years, when some 
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two years after on 31st August 1940, he appeared 
voluntarily at the Market police station at Hydera- • 
bad saying that he was a member of a criminal 
tribe and asked whether he should give daily 
hazuri. He was thereupon prosecuted for not giving 
daily hazuri for the past two years. It must be 
stated in fairness to the Hyderabad authorities that 
they did not attempt before the Additional Sessions 
Judge, who called for these papers in the exercise of 
his revisionnl jurisdiction, to support this convic¬ 
tion, and it is clear that the conviction should not 
be supported. The relevant provisions of S. 10, 
Criminal Tribes Act, provide for cases such as this, 
where ft member of a criminal tribe passes from 
one district of one Province to another district of 
another Province; in such a case, the provisions of 
the Act and rules apply to him in the new district 
of the new Province as if he had l>een registered in 
pursuance of a direction made under S. 4 by the 
Local Government of the new Province, and the / 
notifications issued affecting him issued by the 
Government of the Province he has left are deemed 
to have been issued under S. 3 and sub-s. (1) of 
S. 10 by the Local Government of his new Province. 
Such is our interpretation of the rather obscure 
wording of sub-s. (2) of S. 10 of the Act. 

Therefore, it appears clear to ns, that before this 
Behoodi could have been convicted for failure to 
give daily hazuri, it should have been proved that 
the notification issued by the Government of tho 
United Provinces under sub-s. (1) of S. 10, Criminal 
Tribes Act, required him.to give daily hazuri, and 
this was not proved, and, indeed, it would appear 
from the fact that he brought with him a pass of 
the United Provinces Government which the police 
at Hyderabad accepted and returned to the authori¬ 
ties of the United Provinces without taking any g 
action against Behoodi for a matter of two years, 
that the pass which Behoodi brought from tho 
United Provinces contained no indication whatever 
that under the Notification issued under sub-s. (1) 
of S. 10 of the Act by the Local Government of 
United Provinces, be had to give daily hazuri, as it 
is called. The probability is, as the learned Judgo 
points out, that all he had to do was to comply with 
tho provisions of cl. (b) of sub-s. (1) of S. 10, that is 
to say, to notify his change of residence, which, in 
fact, when he arrived at Hyderabad, he promptly 
did. It appears, therefore, that there was no justifi¬ 
cation whatever for this prosecution and no justifi¬ 
cation whatever for the conviction. The fact that 
Behoodi pleaded guilty should not have been accep¬ 
ted by the City Magistrate, os in any way conclusive 
as Behoodi could not be expected correctly to in¬ 
terpret the somewhat complicated provisions of tho u 
Criminal Tribes Act. The fine, if paid, must bo 
refunded. We specially direct the City Magistrate, 
Hyderabad, to see that a copy of this order is 
handed to Behoodi free of charge lest he has suffered 
in his employment by reason of his conviction, so 
that he may show it to his employer, if need be, and 
he should see that the fine of Rs. 15 is handed hack 
to this Behoodi without any deduction of any kind, 
and that he be informed that it is no longer neces¬ 
sary that he should give hazuri at the police station. 
Order accordingly. 

Conviction set aside. 

~Cr. P. C. - 

(b) (’41) Chitaley, S. 255 N. 6 Vis. 1 & 2. 
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Davis C. J. and Weston J. 
Emperor 


v. 


Emperor y. Sugnomal Bhojraj (Davis C. J.) A . L R , 

the Code themselves, which provisions, it appears 
° S ’ a . re ln,tnded ‘° Rovem the record and jud R ! 0 
T"' S “ “«* ‘ned summarily by Magistrates, in 
T hom ’ Presumably, Government have special confi- 
dence and who have been specially authorized to trv 
in a summary way offences of a more or less petty 
nature, tor instance, in a case where no appeal 
lies under S. 263, Criminal P. C., the section says 
clearly that a Magistrate need not record the evi¬ 
dence of witnesses. We find it difficult to say that 
where a section says specifically that a Magistrate 
need not record the evidence of witnesses, it is 
desirable that he should do so. Furthermore, it ap¬ 
pears on a fair reading of S. 263, Criminal P. C., 
that only in a case of conviction need a brief state¬ 
ment of the reasons be given, and where there is 
not a conviction but an acquittal, it would appear 
that the section does not require that reasons 
should be given. 

Similarly, S. 264, Criminal P. C., requires that a / 
case, tried summarily, but in which an appeal lies, 
the “Magistrate shall, before passing a sentence re¬ 
cord a judgment embodying the substance of the 
evidence and also the particulars mentioned in 
S. 263.** But, again, if it was required that the 
Magistrate should record the substance of evidence 
in a case where he acquitted, it would have been 
quite unnecessary to insert in the section the words 
“before passing sentence.'* The learned Advocate 


Sugnomal Bhojraj and another—Accused. 

Criminal Ref. No. 69 of 1941, Decided on 3rd 
July 1941; reference made by District Magistrate, 
Karachi, D/- 25th March 1941. 

(a) Criminal P. C. (1898), Ss. 263 and 264 — 
Acquittal—Reasons need not be given. 

On a fair reading of Ss. 263 and 264, only in a 
case of conviction need a brief statement of the 
reasons be given; where there is not a conviction but 
an acquittal, the sectionsdonot require that reasons 
should be given: 12 Bur. L. R. 59, Pel. on; 27 Cal. 
450 and (*34) 21 A.I.R. 1934 Oudli 177, Expl. t and 
j Not foil. [P52e,/] 

(b) Bombay Abkari Act (5 of 1878) — Notifi¬ 
cation of 1939 whether ultra vires as whole 
(Quare). 

As the first part of the Notification by the Gov¬ 
ernment purporting to prohibit charash was held 
ultra vires, whether all the subsequent parts of the 
Notification were also ultra vires. [P 53c, d] 

(c) Bombay Abkari Act (5 of 1878)—Notifica¬ 
tion under, Notification of 1939 declared ultra 
vires—Effect (Quarc). 

Whether the effect of the Notification of 1939 
having been declared by the High Court ultra vires, 
so far as the possession of charash is concerned, was 
to revive, ns it were the provisions of a previous 
Notification of 1932 (No. 8362/28 (a) dated 14th 
April 1932, issued by the Government of Bombay). 

[P 53e] 

Partabrai D. Puntcani , Advocate-General — 

for the Crown. 

Balkrishtia H. Lulla — for Accused. 

DAVIS C.J.—This is a reference by the learned 
District Magistrate of Karachi in which he recom¬ 
mends that we set aside an order of the learned City 
Magistrate of Karachi dated 15th November 1940, 
acquitting two accused persons of an offence under 
S. 43 (1) (a), Bombay Abkari Act, the charge being 
that they were, contrary to the provisions of the 
Act and the rules made thereunder, in possession of 
tolas of charash. The learned District Magis¬ 
trate in his letter of reference gives no reason as to 
why we should set aside the order of acquittal and 
order a retrial, but presumably his reason is that 
the order on the face of it is inadequate. It is true 
that there is some authority to the effect that a 
Magistrate should even in a summary trial give a 
brief statement of his reasons even when he acquits. 
For instance, in 27 Cal. 450,1 it j s laid down that 
though a case had been tried in a summary way, it 
was incumbent upon the Magistrate to put on re¬ 
cord sufficient evidence to justify his order: while 
in the case reported in A.I.R. 1934 Oudli 177- Nana- 
vutty J. was of the opinion that a Magistrate who, 
trying the case in a summary way, had acquitted 
an accused in one sentence, had abused the powers 
conferred upon him under S. 260, Criminal P. C. 
But, in neither of these two cases, did the learned 
Judges refer to the provisions of Ss. 263 and 264 of 

1. (1900) 27 Cal. 450, Ainuddi Sheikh v. Queen- 

Empress. „ 

2. (*34) 21 A. I. It. 1934 Oudli 177 : 148 I. C. 430: 

35 Cr. L. J. C77 : 11 O. W. N. 487, Emperor v. 
Akbarali. 


General argued before us that Ss. 263 and 264, Cri¬ 
minal P. C., were not intended to apply to cases of 
acquittal at all, though at first he argued that 
S. 264, Criminal P. C., did apply to cases of ac¬ 
quittal because an appeul under S. 417, Criminal 
P. C., lies against an acquittal. It might, of course, 
ns a matter of first impression be said that S. 263, 
Criminal P. C., does not apply to a case where an 
accused is acquitted, because it applies only to cases 
where no appeal lies and an appeal lies against an 
acquittal. But reading Ss. 263 and 264 of the Code 
together, as they should be read, we do not think 
that this was the intention at all. The arguments 
on this point have, we think, with all respect, been 
effectively set out in a judgment of the Chief Court 
of Lower Burma, given ns long ago as 1905: 3 Cr.L. J. 
433=12 Bur.L.R. 59. 3 The relevant passage in that 
judgment is as follows : 

“The nest objection taken is that the Magistrate 
failed to comply with the provisions of S. 264, Cri¬ 
minal P. C., in that he did not record a judgment 
embodying the substance of the evidence. Appar¬ 
ently the case came under S. 263 of the Code and 
if it had come within that section, I do not think 
there would have been any error in the Magistrate 
writing as his order merely the word “acquitted.” 
Clause (b) of S.263 requires a brief statement of the 
reasons for the finding only when the accused has 
been convicted, and there is, as far as I can see, 
nothing to compel a Magistrate to give his reasons 
when he acquits. It was argued before me that 
S. 264, which requires a judgment embodying the 
substance of the evidence in an appealable case, 
should have been followed, because the Local Gov¬ 
ernment has an appeal against any order of ac¬ 
quittal, and consequently the case was an appealable 
case. To adopt such interpretation would stultify 
S. 263, and 1 think that the section must be read 
as if the words ‘by a convicted person’ ffiHowed 
after the words ‘in cases where no appeal lies .’ 

If it had been the intention of the Legislature- 
that reasons should be given in cases of an acquitta. 

3. (’05) 12 Bur. L. R. 59 : 3 Cr.L.J. 433, Narayan- 
swamy v. A. Blake. 


if 
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as in the case of conviction, it would have been 
6 quite unnecessary to insert in clause (h) in S. 263, 
Criminal I\ C., the words ‘in case of a conviction,' 
or to insert in S. 264, Criminal I\ C. t the words 
“before passing sentence" for the two sections then 
would have applied equally to the cases of con vie- 
tion or acquittal. The fact that the Legislature 
thought it necessary to insist upon certain pre¬ 
cautions in the case of conviction, would not, we 
think, justify the conclusion that they insisted on 
these or even greater precautions in the case of an 
acquittal. Acquittals Qgainst convictions are rare; 
the power of an apj>eal against an acquittal exer¬ 
cised by Government under S. 417, Criminal P. C., 
is a special power and must not, we think, he con¬ 
fused with the right of appeal the Legislature had 
in view when Ss.263 and 2G4, Criminal P. C., were 
enacted. 

It may be, of course, that in certain cases, upon 
b the record as kept, even before the provisions of 
Ss. 263 and 264, Criminal P. C., are invoked, 
there is sufficient material before the Government 
to appeal against an acquittal, hut that rests upon 
the facts of each particular case, and we do not 
think that it affects the interpretation of S. 263 or 
S. 264, Criminal P. C., on the points we are dis¬ 
cussing. In the case before us, the defence was that 
the accused was arrested in a bogus raid and the 
. charash was foisted upon the accused. The Magis¬ 
trate, rightly or wrongly, it would appear from the 
record, accepted this defence, and acquitted the 
accused, We cannot say upon the record which was 
kept in the form provided by the Local Government 
for the purpose under S. 263, Criminal P. C., that 
the Magistrate was wrong or that there is any 
ground for interfering in the acquittal of the ac¬ 
cused. Taking this view os we do of the case, it is 
c not necessary for us to decide the point which has 
been raised as to the effect on this case of Govern, 
rnont Notification No. 5G3-B, dated 21st September 
1939, which has been held by this Court, so far as 
it totally prohibits possession of charash to be ultra 
vires: see judgment in Criminal Acquittal Appeal 
No. 27/1 of 1941,4 to bo shortly published in the 
law reports. 

It was argued by the learned Advocate-General 
that as the first part of the Notification by the Gov- 
eminent purporting to prohibit charash was ultra 
vires, then all the subsequent parts of the Notifica¬ 
tion were also ultra vires, the Government Notifica- 
tion having to be read as n whole, the exercise by 
the Government of the statutory powers in the latter 
part of the Notification being dependent upon a 
valid exercise by them of their powers under the 
, hrst part of tlio Notification. On the other hand, it 
was argued that the mere fact that the exercise by 
Government of its statutory powers under various 
sections of the Bombay Abkari Act is notified upon 
one piew of paper and in one Notification, does not 
involve in the invalidity of the exercise of one power 
under one section all subsequent exercises of powers 
under other sections, though notified in the same 
Notification. It may, however, be argued that the 
exercise by them of their powers under the latter 
sections is a consequential exercise of powers, condi¬ 
tional and dependent upon the validity of the cxer- 
ci&e of the power under the former section; the 
Notification is invalid as to the whole because it is 
invalid os to part. It is not necessary however for 
ns to decide this point. 


4. Since reported in (-41)28 A.I.R. 1941 Sind 221: 
Holamm 1041 Kar ' 431 ’ Emperor v * Dholaram 


The learned Advocate-General argues, that accord¬ 
ing to his interpretation, the effect of the Notification ® 
ot 1939 having been declared by this Court ultra 
vires, so far ns the possession of charash is con¬ 
cerned, would he to revive, as it were the provisions 
of a previous Notification of 1932 (No. 8362/28 (a) 
dated 14th April 1932, issued by the Government 
of Bombay, in the Revenue Department), whereby 
the retail sale necessarily involving possession was 
limited to three tolas. According to the arguments 
of Mr. Lulla for the accused, the effect of the in¬ 
validity of the first part of the Notification of 1939 
would not be to revive the Notification of 1932, so 
far as it permits the sale of three tolas of charash, 
but the effect would be to permit its unlimited sale. 

It is not however necessary, in view of our decision 
in this case, to decide this point. We refer to it 
only because it was argued at some length !>efore 
us, and it may he that the position requires further 
consideration and the issue of some further Noti- / 
fication by Government in the matter. We cannot 
see therefore any reason to interfere in the matter 
of this acquittal, and we return the reference to the 
learned District Magistrate, Karachi, accordingly. 

B N. Reference returned. 

Cr. P. C. — 

(a) ('41) Chitaley, S. 263, N. 7 Pt. 9. 

C41) Mitra, Page 952, N. S69. 
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Davis C. J. and Weston J. 
Commissioner of Income-tax, Bombay 
Presidency , Sind and Baluchistan — 

Applicant 


Mills Store Co., Karachi — Opponents. 
Reference No. 30 of 1939, Decided on 22nd July 
1941; reference by Commissioner of Income-tax, 
Bombay Presidency, Sind and Baluchistan. 

* (a) Income-tax Act (1922), Ss. 6, 7, 10 — 
Vendor to receive from vendee annually certain 
sum for restrictions put on former — Amount 
held not liable to tax as it could not be included 
in vendor's income liable to tax. 


An amount (Ks. 10,000) received by the vendc 
company annually from the vendee company fo 
agreeing not to do business as importers of petre 
lium on behalf of others for a certain period (l 
years) cannot be included by the Income-tax Office 
in the total income liable to tax because the yearl 
payment of Rs. 10,000 for a period of ten years a 
t e ^ COnSideration * or restrictive covenant on 
tered into by the vendor company cannot be com 
mission or of tho nature of commission. Nor can i 
be salary or profits or gains from business, profes 
sion or vocation. Tho payment alsocannotbe caile. 
income from other sources. [P 55/, g\ 1> 56 g 

(b) Income-tax Act (1922), S. 7 — ‘Salary* - 
Relationship of employer and employed or o 
principal and agent is essential — Restrictlv 
covenant is outside contract oi employment. 

Relationship ol employer and employed, or o 
principal and agent is essential before a paymen 
from one party to the other can be 'salary’with? 
the meaning of S.7. A restrictive covenant, where 

from p y s * 0a uaJerta ^ e9 for consideration to abstaii 
from doing a particular act or from following i 

C ° U ^ e ° f conduc *» i8 something quit 
outside an ordinary contract of employment anc 


h 
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a 


.d 


such consideration cannot be called ‘salary’: (’37) 
24 A.I.R. 1937 Sind 234, Disting. [P 55/, 9 ] 

(c) Income-tax Act (1922), S. 6 (4)—Amount 
must be direct result of actual business carried 
on by assessee. 

To fall within the fourth head, an amount must 
be the direct result of profits or gains accruing from 
particular business actually carried on by the 
assessee : (’29) 16 A.I.R. 1929 Cal. 212 (F.B.), Not 
approved ; ('32) 19 A.I.R. 1932 P.C. 133, Applied. 

[P 55 h) 

(d) Income-tax Act (1922), S. 12 — Income 
explained — Nature of particular transaction 
must b f e looked to—Payment paid in instalments 
can still be capital payment. 

Merely because the sum in dispute is the consi¬ 
deration of a contract, it is not necessarily what 
may be called a capital receipt, and cannot be in¬ 
come. The consideration of a contract may be a 
capital payment, or it may be the payment of an 
income. In order to ascertain whether the object of 
a transaction was the production of a definite return, 
the production of an income to the assessee, it is 
necessary to look to the nature of the particular 
transaction. A capital payment is none the less a 
capital payment even though it is to be paid in 
equal instalments over a period of years : (’35) 22 
A. I. R. 1935 P. C. 143 and (’32) 19 A. I. R. 1932 
P. C. 138, Rel . on. [P 57a,6,c,d) 

Partabrai D. Punwani , Advocate-General — 

for Applicant. 

Fatchchand Assudomal — for Opponents. 

WESTON J_This is a reference made by the 

Commissioner of Income-tax, Bombay Presidency, 
Sind and Baluchistan, under S. 66 (2), Income-tax 
Act, (Act 11 of 1922), and, for an understanding of 
the reference, ft statement of the facts is necessary. 
The ftssesseo at whose instance the reference has 
been made is ft firm styled theMillsStoreCompany, 
Karachi, which up to the month of October 1935 
did business in petrolium, petrolium products, and 
similar articles at Karachi; and, for the purpose of 
carrying on such business, owned what is described 
as an oil installation at Keamari, comprising build¬ 
ings, tanks, sheds, pipelines, pumps, machinery 
and other fixtures upon land held by the company 
on lea^e from the Karachi Port Trust. By an agree¬ 
ment dated 16th October 1935 the Burmah-Shell 
Oil Storage and Distributing Company of India 
Ltd., (hereafter referred to as the Burmab-Sbe 
Co.) acquired by purchase from the assessee all 
rights of the assessee in the oil installation, includ¬ 
ing all rights in the lease from the Karachi Port 
Trust the assessee’s stocks of petrolium products, 
including rights in shipments contracted to be pur¬ 
chased, other property of the assessee including 
barrels and motor lorries, and also the goodwil of 
the assesseo’s business as importers, sellers dealers 
and distributors of petrolium. The consideration 
igreed to be paid by the Burmah-Shell Co., to the 
assessee is set out in cl. (2) of the agreement. Three 
lakbs of rupees were to be paid for the assessee s 
rights under the lease and for the oil installation, 
one lakh of rupees was to be paid for the goodwill, 
and for other property payment was to be made 
according to a valuation attached to the agreement, 
or in the case of petrolium products at cost price. 
Clauses (7) and ( 8 ) of the agreement contain restric¬ 
tive covenants entered into by two sets of partners 
of the assessee firm. By cl. (7) six partners jointly 
and severally agreed that for a ^riod of ten years 
from 21st October 1935 they would not, without the 


A. I. R. 

permission of the Burmah-Shell Co., import petro- 
hum products into that area of India north of lati¬ 
tude 24 degrees, and west of longitude 82 degrees 
and also that for the same period and in respect of 
the same area they would not sell, distribute or 
deal in petrolium products. By cl. (8) a similar 
undertaking was given by a second set of five part¬ 
ners, the period of the undertaking in their case 
being ten years or so long as they continued to be 
partners of the Mills Store Co., whichever period 
should be shorter. It appears that the original in¬ 
tention had been that the period of the restriction 
from importing should be ten years, while the period 
of the restriction from dealing should be five years 
only. The following extract from letter dated 5th 
October 1935 from the Karachi Manager of the 
Burmah-Shell Co. to Mr. Bhagwanlal one of the 
first group of partners of the Mills Store Co. shews 
that, shortly before the agreement was signed, the 
Burmah-Shell Co. insisted that both periodsshould 
be ten years : 


k< 


1 


We are compelled to make the period of restric¬ 
tion from acting the same as restrictions from 
importing, and, as our Directors insist that the 
latter shall be at least ten years, the former also 
has ipso facto to be ten years. Now you on the 
other hand do not wish to bind yourselves not to 
act for any other party for so long a period as ten 
years. Therefore it was necessary for us to provido 
further consideration for this extra period, which, 
as aforesaid, was forced upon us by legal require¬ 
ments. The consideration which our Directors havo 
authorised us to offer you is an agency for 2500 tons 
of diesel oil per annum for ten years, or alterna¬ 
tively, a sum which would be equivalent to the 
commission on this quantity, namely Rs. 10,000 
per annum. In this proposed ten years agency agree¬ 
ment we should havo the right to refuse to deliver 
all or any of the 2500 tons of diesel oil aforesaid, 
and you on your part would equally havo the right 
to refuse to accept all or any of that quantity of oil. 
If wo exercise our right, we must pay you commis¬ 
sion instead. If you exerciso your right, you can 
legally demand commission instead.” 

It appears that the Mills Store Company had 
accepted the change in the period of restriction 
when they signed the agreement of 16th October 
1935, but that the question of additional considera¬ 
tion was left open and was not finally settled until 
6th February 1936, when the Mills Company ad¬ 
dressed the following letter to the Burmah-Shell 
Company : 

•‘With reference to two letters of 18th December 
and 13th January in connexion with the selling 
agency agreement, I would mention that during the 
course of negotiations and signing of the agree¬ 
ment, I had great hopes of our futuro connexions 
being strengthened, but by what since passed, I 
have come to the conclusion that it would be best 
for the Mills Store Company to remain content 
with Rs. 10,000 a year for ten years from 16th 
October 1936, i. e., the period of restriction,” 
and by letter, dated 24th February, the Manager ot 
Burmah-Shell gave a formal undertaking in these 
terms : 

“We shall pay the Mills Store Compiny the sum 
of Rs. 10.000 on 16th October 1936 and a like sum 
on 16th October of each succeeding year up to and 
including 16th October 1945. ahvays providmg of 
course, that there has been 110 breach of els. (7 )a>nd 
(8) of the agreement of 16th October last and els. (3) 
and (4) of the deed of conveyance of 12th November 
1935.” 
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It is not disputed that the annual payments of 
O Rs. 10,000 are being made to the Mills Store Com¬ 
pany in accordance with this agreement. When 
assessing the income of the Mills Store Company, 
for the year 1937-38, the Income-tax Officer A-Divi- 
aion, Karachi, declined to accept the contention of 
the assessee that the Rs. 10,000 represented a capi¬ 
tal receipt. He held that it was the equivalent of 
commission payable under the agency proposed in 
the letter of the Burmah-Shell Company dated 5th 
October 1935, and was income and was liable to 
tax. In appeal the Assistant Commissioner of 
Income-tax upheld the decision of the Income-tax 
Officer, although on somewhat different considera¬ 
tions, and at the request of the assessee the Com¬ 
missioner of Income-tax has now made a reference 
under S. G6 (2) in the following terms : 

"Whether in the circumstances of the case, the 
Assistant Commissioner has rightly held that the 
& sum of Its. 10,000 received by the assessees from 
the Company for agreeing not to do business as 
importers of petrolium on behalf of others for a 
certain period, was correctly included by the In¬ 
come-tax Officer in the total income liable to tax." 

The argument of the assessee briefly is that the 
annual receipt is a receipt of capital, spread over a 
period of years, but still capital. The restrictive 
agreement for which it is the consideration is really 
part of the goodwill of the business, which was a 
capital asset, for which a cash payment of one lakh 
of rupees was first agreed upon, but for which, by 
reason of modification of a term of the agreement, 
a further payment of one lakb, spread over ten 
years, was to be made. It is claimed that the 
spreading of the payment does not convert the capi¬ 
tal payment into the payment of an income, whe¬ 
ther of the nature of an annuity or of any other 
c form of inoome, and that this sum is not assess¬ 
able to income-tax. The Income-tax Act makes tax 
payable on income. The Act does not attempt a 
preciso definition of income, but by S. 6 five heads 
of'income, profits and gains’ are made chargeable 
to tax, and the question arising in this reference 
really is whether the yearly sum received by the 
Mills Store Company falls under one or other of 
these five heads. That the sum does not fall under 
tho second or under the third head, that is to say 
under ‘interest on securities* or ‘income from pro- 
perty* is evident and requires no disoussion. The 
three other heads are : (i) salaries, (iv) profits and 
gams of business, profession or vocation, (v) income 
from other sources. 

Section 7 of the Aot provides that tax shall be 
payable by an assessee under the head 'salaries' in 
respect of any salary or wages, any annuity, pension 
o or gratuity, and any fees, commissions, perquisite 
or profits, in lieu of or in addition to, any salary or 
wages. It is desirable hero to dispose of a conten- 
tion which found favour with the Income-tax Offi¬ 
cer, and thi9 is that the payments to the Mills 
btoro Company, being tho equivalent of the com¬ 
mission which would be earned by the agency for 
diesel oil offered to them, assume all attributes of 
commission and are therefore income within the 
meaning of S. 7 of the Act. The Assistant Commis¬ 
sioner did not accept this argument, and we think 
the view taken by him is corroct. It is quite dear 
from the letter of the Burmah-Shell Company that 
• tbe of payment of an amount equal to the 
commission which could be earned by an agency 
was alternative to tho offer of the agency. At first 
Bight it is not easy to understand why an offer of 
agenoy was made at all, for, no one would be 
expected to agree to earn a particular sum, when in 


the alternative he was being offered the same surn 
without obligation to render any service. It may be e 
that the Burmah-Shell Co. considered that even a 
fiction of business association with the Mills Store 
Co. which apparently carried on other forms of 
business at Karachi and elsewhere unaffected by the 
agreement, would be of value in relation to the 
goodwill of tbe business taken over. It also seems 
likely that the Burmah-Shell Co. wished to spread 
the further payment to be made over the period of 
restriction in order to afford some guarantee of 
observance of the restrictive covenants, for the final 
letter of the Burmah-Shell Co. makes payment con¬ 
ditional on observance; and that the commission 
agency proposal, necessarily involving the spreading 
of payment, was intended to introduce the sug¬ 
gestion of a similar spreading made in to the real 
proposal the offer of payment of a further surn of 
one lakh of rupees. It seems to us clear, on the true 
construction of the final agreement that the Bur- / 
mah-Sliell Co. agreed to make the yearly payment 
of Rs. 10,000 for a period of ten years as the consi¬ 
deration for the additional restrictive covenant 
entered into by the assessee company aud that there 
is no question whatever of the payments being com¬ 
mission or of the nature of commission. 


It has been suggested by the learned Advocate- 
General that the Rs. 10,000 nevertheless is salary 
within the meaning of S. 7 of the Act, and he relies 
upon 31 S. L. R. 432. 1 In this case the assessee for 
many years had been the Karachi agent of a Cal¬ 
cutta firm, which, on opening their own branch at 
Karachi agreed to pay the assessee a life annuity in 
consideration of his past services. It was held that 
the annuity was salary within the definition of S. 7 
of the Act. But in the present case we have not, ns 
in this earlier Sind case, any relationship of 
employer and employed, or of principal and agent. 
Some such relationship, in our opinion, is essential 
before a payment from one party to the other can 
be'salary* within the meaning of S. 7. We think 
that a restrictive covenant, whereby a person under- 
takes for consideration to abstain from doing a par¬ 
ticular act or from following a particular course of 
conduct, is something quite outside au ordinary 
contract of employment, and that the word 'salary' 
if held to include the consideration of such a con¬ 
tract, would lose all meaning, for, it could as well be 
said to include the money consideration of anv con¬ 
tract whatever. We consider therefore that the 
amount in dispute does not fall under the head 
'salaries.' So also we consider that it does not fall 
under the fourth head of S. 6 ‘profits and gains of 
business, profession or vocation.' Section 10 of the 
Act provides that tax shall be paid by an assessee 
under this head in respect of any business, profes¬ 
sion or vocation carried on by him. 

It may perhaps be said that it has been received 
by the Mills Store Co. ns a consequence of the busi¬ 
ness carried on by them prior to October 1935, 
and that, but for this business, they would not be 
receiving the amount. The amount, however, is not 
the direct consequence of actual business transac¬ 
ted. It is the direct consequence of no business being 
transacted. We think that to fall within the fourth 
head an amount must be the direct result of pro¬ 
fits and gains accruing from particular business 
actually carried on by tho assessee. It is not sue- 
gested by tho Income-tax authoriUes that the sum 
of one lakh, paid at the time of tho agreement of 

Vlr 4 4 ™'r- R ' 19 . 37 . Sind 23 * : Ml 1.0. 375 : 31 
b.L.R. 432 Commissioner of Income-tax, Bombay 
Presidency & Aden v. K. H. Katrak. 7 
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not for carrying on this busings, bm as some sort of 
solatium for its compulsory cessation, the answer 
seems fairly plain. If the business had been sold— 
*}“* somewhat indeterminate asset known as 
goodwill had been assigned to the employin'- 
compinies, as the High Court seems to have thought 
it had—it is conceded that the price paid would not 
have been taxable. But why ? Plainly because it 
could not be regarded as profit or gain from carrying 
on the business, and their Lordships think that the 
same reasonin': must apply when the sum received 
is in the nature of a solatium for cessation. 

“It is contended for the appellant that the “busi¬ 
ness” of the respondents did in fact go on through¬ 
out the year, and this is no doubt true in a sense. 
They had other independent commercial interests, 
which they continued to pursue, and the profits of 
which have been taxed in the ordinary course with¬ 
out objection on their part. But it is clear that the 
sum in question in this appeal had no connexion 
with the continuance of the respondents'other busi¬ 
ness. The profits earned by them in 1923 were the 
fruit of a different tree, the crop of a different field. 
For the reasons given their Lordships are of opinion 
that question (a) was rightly answered by the High 
Court in favour of the assessee. No objection has 
been taken to the form of the answer or to its suffi¬ 
ciency, and it would seem unnecessary to deal with 
the other two questions. Their Lordships will only 
add that the reasoning of this judgment would apply 
equally if the appellant based his claim on head (vi) 
“other sources" (head (v) under the amending Act 
of 1939) and the corresponding provisions of S. 12. 
With regard to the claim for exemption under S. 4, 
sub-s.3 (vii) their Lordships think that the decision 
in 56 Cal. 211, 2 to which reference has been made 
above, may need reconsideration in the light of this 
judgment. In their Lordships' view the expression 
“receipts arising from business” in that clause must 
mean receipts from the carrying on of business.*' 

It remains for us to determine whether the sums 
of Rs. 10,000 received yearly by the Mills Store 
Company falls under the’ head “income from other 
sources’*. Had this part of the consideration of the 
agreement with the Burmah-Shell Company taken 
the form of a single payment, os was the remainder 
of the consideration, we think that the case would 
be covered by the penultimate paragraph of the 
extract of their Lordships' judgment set out above, 
and no further consideration would be necessary. 
Section 12 (1) provides that the tax shall be payable 
by an assessee under this head in respect of income, 
profits and gains of every kind which may be inclu¬ 
ded in his total income, if not included under any 
of the preceding heads. The Privy Council decision 
in A. I. R. 1935 P. C. 143* shews that the word 
'income' is not limited by the words ‘profits' and 
'gains,' and that anything which can properly be 
described as income is taxable under the Act unless 
expressly exempted. In this case their Lordships 
repeated the following passage from their judgment 
in 59 I. A. 206 3 already referred to : 

“Income, their Lordships think, in this Act, 
connotes a periodical monetary retarn ‘coming in 
with some sort of regularity from definite sources. 
The source is not necessarily one which is expected 
to be continuously productive, but it must be one 
whose object is the production of a definite return, 
excluding anything in the nature°fa m e r e windfaU. 
This income has been likened pictomlly to the fruit 


October 1935 for goodwill, which goodwill included 
a part of the restrictive covenant, was a sum liable 
to tax a? profits or gains of the business of the 
assessee. The Calcutta High Court in 56 Cal. 211 2 
held that a sum of money paid to managing agents 
as compensation for liquidation of the principal 
company was a receipt arising from business, and 
was liable to be assessed to income-tax, but this 
decision has not been approved by the Privy Coun¬ 
cil in 59 I. A. 206. 3 In this last case the respondent 
assessee had acted as distributing agent of two oil 
companies. These two companies terminated the 
agencies held by respondent, and on so doing paid 
certain sums as compensation, or. in the words of 
their Lordships, as ‘some sort of solatium.* It was 
contended for the income-tax authorities that these 
payments were chargeable to income-tax as profits 
and gains from business. Their Lordships say : 

“The claim of the taxing authorities is that the 
sum in question is chargeable under head (iv) busi¬ 
ness. By S. 2, sob-s. (4), business ‘includes any 
trade, commerce or manufacture, or any adventure 
or concern in the nature of trade, commerce or 
manufacture.' The words used no doubt are wide 
but underlying each of them is the fundamental 
idea of the continuous exercise of an activity. 
Under S. 10 the tax is to be payable by an assessee 
under the head business “in respect of the profits 
or gains of any business carried on by him." Again, 
their Lordships think, the same central idea, the 
words italicize*! are an essential constituent of that 
which is to produce the taxable income: it is to be 
the profit earned by a process of production. And 
this is borne out by the provision for allowances 
which follows. They include rent paid for the pre¬ 
mises where the business is carried on; the cost of 
current repairs in respect of such premises; interest 
on money borrowed for carrying on the business, etc. 

“Some reliance has been placed in argument upon 
S. 4. sub-s. 3 (v) (now omitted by the amending Act 
of 1939) which appears to suggest that the word 
“income” in this Act may have a wider significance 
than would ordinarily be attributed to it. The sub¬ 
section says that the Act “shall not apply to the 
following classes of income,” and in the category that 
follows, cl. (v) runs : ‘Any capital sum received in 
commutation of the whole or a portion of a pension, 
or in the nature of consolidated compensation for 
death or injuries, or in payment of any insurance 
policy, or as the accumulate! balance at the credit 

of a subscriber to any such provident fund.’ 

“Their Lordships do not think that any of these 
sums, apart from their exemption, could be regard¬ 
ed in any scheme of taxation as income, and they 
think the clause must be due to the over anxiety of 
the draftsman to make this clear beyond possibility 
*f doubt. They cannot construe it as enlarging the 
word “income” so as to include receipts of any kind 
which are not specially exempted. They do not think 
tlmt the clause is of any assistance to the appellant. 

"Following the line of reasoning above indicated, 
the sums which the appellant seeks to charge can, 
in their Lordships' opinion, only be taxable if they 
are the produce, or the result, of carrying on the 
agencies of the oil companies in the year in which 
they were received bv the respondents. But when 
once it is admitted that they were sums received, 

2. (’29) 16 A.I.R. 1929 Cal. 212 : 117 I.C. 659 : 56 
Cal. *211 : 33 C. W. N. 112 (F. B.), In re Turner, 

Morrison & Co., Ltd. T o -r» 

3. ('32) 19 A.I.R. 1932 P.C. 138 : 136 I.C. <4- : o9 
Cal. 1343 : 59 I. A. 206 (P. C.), Commissioner of 
Income-tax, Bengal v. Shavf, Wallace- & Co. 


4. (’35) 22 A.I.R. 1935 P.C. 143 : 156 I.C. So6 . 14 
Pat. 552 : 62 I.A. 207 (P.C.), Gopal Saran Naram 
gingh v. Income-tax Commissioner B. & U. 
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of a tree, or the crop of a field. It is essentially the 
^ produce of something, which is often looselyspoken 
of aa 'capital.* But capital, though possibly the 
source in the case of income from securities, is in 
most cases hardly moro than an element in the 
process of production. 11 

In the present instance, the Its. 10,000 is a peri¬ 
odical monetary return coming in with regularity 
from a definite source, and if it could be said that 
the source, that is to say the restrictive covenant, 
was one of the object or purpose of which was the 
production of a definite, periodical, monetary re¬ 
turn, then no doubt the sum would be income in 
the hand3 of the assessee, liable to tax under the 
Act. We think it may be taken as settled that 
merely because the sum in dispute is the considera¬ 
tion of a contract, it is not necessarily what may 
be called a capital receipt, and cannot be inoome. 
The consideration of a contract may be a capital 
lj payment, or it may be the payment of an income, 
fn A. I. K. 1035 T. C. 143* the asscssec had trans¬ 
ferred his estate to another in exchange for a cove¬ 
nant to pay his debts, to pay a snm to meet the 
expenses of his daughter’s marriage, and to pay 
him a life annuity. It was held that the life annu¬ 
ity was incomo liable to tax, that the asscssee had 
exchanged a capital asset for (inter alia) a life an¬ 
nuity, which was income in his hands. He had not 
exchanged his estate for a capital sum payable in 
instalments. So also in the very common example 
of purchase of an annuity from an insnranco com¬ 
pany, when the contract shows that tho purchaso 
of an income was intended, the yearly sum received 
by the annuitant will bo income, for the capital 
amount paid to tho insurance company has ceased 
to exist, aod has been transmuted into an income. 
.. B recent English case, the agreement with the 
insurance company provided for the payment of a 
life annuity, but the company further covenanted 
that, on tho death of the annuitant before the total 
yearly payments recoived by him equalled the capi¬ 
tal sum he had paid, payments would be continued 
to a nominee of the annuitant until the total 
amount paid should equal tho original capital sum. 
The death of tho annuitant brought into operation 
this part of tho contract, and annuity payments 
were mado to the nomineo. Tho Court of appeal 
has held that those sums received by tho nominee 
Mo inoome in hie hands, and arc not capital 

In order to ascertain whether tho object of n 
transaction was tho production of a definite return 
tbo production of an incomo to the assessee. it is 
necessary to look to tho nnturo of tho particular 
d transaction. In the present case, we do not think it 
can fair!y be said that tho intontion of theBurmah- 

m ? W ?. 3 t0 glVe ’ or tbftt tbo Mention of tho 

f? “ u ?**S°-™* t° BCCuro . aQ incomo. We think 
that the objeot of the Burmah-Sholl Co. was to 
spread a capital paymont over the period of the 
restrictive oovenant in order to afford a safeguard 

"of anJr „ breacU ot that covenant, 

and that the Mills Storo Co., accepted this spread- 

tho n 7/ hat lb6y T ght CDj °y aD inCOmo 

;° r ‘ h .° ten years, but as a substitute for 

the friendly bat obviously unbusinesslike, alterna¬ 
tive of an agency for that period. We do not think 
that a capital payment is any the less a capital 
payment becauso it is to be paid in equal instal- 
rnents over a period of years. We think in fact that 
the object of tho agreement was not tho production 
ox an incomo to the assessee, and that under tho 

5. (1941) 1 Ali.E.R, 111, Southern-Smithv. Clanoy. 

1942 S IS J 


principles laid down in 59 I. A. 2063 and A. I. R. 
1935 P. C. 143 4 the sum ia not income within tho c 
meaning of S. 12 of the Act. We, therefore, answer 
the question referred to us in the negative. We 
think tho assessee is entitled to costs in this refer¬ 
ence and a refund of the Rs. 100 fee. 

R.K. Answer in the negative . 
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Firm Ayaram Atamparkash — 

Applicants 

v. 

M. Sukhdev ii Co. — Opponents . 

Civil Bevn. Appln. No. 57 of 1941, Decided on 
9th September 1941, to revise order of Lobo J., 
Reported in (SS) A.I.R, 1911 Sir.d 99. 

(a) Arbitration Act (1899), S. 19—Frustration 
of contract due to war — Difficult question of 
law arises—Clear provision in contract that on 
outbreak of war all should be over between 
parties—No such question can arise. 

The application of the principle of frustration of 
contracts due to the outbreak of war may involve a 
difficult and intricate question of law and upon the 
answer to this question dopends tbo right of tho 
plaintiffs to damages, but no difficult or intricate 
question regarding the frustration of contracts can 
ariso where there is a clear provision in the contract 
itself that iu case of war all should be over betweon 
the parties : (’41) 28 A.I.R. 1941 Cal. 39, Disting. 

[P 58 C 1] 

(b) Civil P. C. (1908), S. 115 —Omission to 
consider important lact — Jurisdiction is exer¬ 
cised with material irregularity within S. 115(c). 

Where a Judge has failed to consider an impor¬ 
tant material fact and has not given his decision 
upon it, he has exercised his jurisdiction with 
material irregularity within cl. (c) and on that 
ground tho application for revision should be allowed* 

W ? )4 A. 1.R. 1917P.C.71?n 
Mad. 410 (F. B.) and ( 29) 1C A. I. R. 1929 Rang. 
145, Bel. on. [ P cg c f, 

, («>, . P - C> (MW>. S. 115 - judge failing 

to distinguish conditions in England and India 
■—Instead of considering particular case con¬ 
sidered another decision-No question of juris¬ 
diction arises. 

Merely because tho Judge has uot suffioiontly dis¬ 
tinguished between conditions in England and in 
India or has not considered a particular case and 
ha* followed erroneously a decision in another case 
no question of jurisdiction arises. [P 59 c 1 ] 

(d) Civil P C. (1908), S. 115 - Judge enun- 
c ating jitlnciple ‘hat suit must be stayed If 
difficult point of law arises—S. 115 applies. 

It cannot bo laid down as o principle that merely 
because a difficult point of law is raised, a Jud™ 
must necessarily oxoroiso his discretion in a parti! 
oular manner and must refuse to stay tho suit. If 
any suoh pnnoiplo has been laid down.S. 116, Civil 
P.0 would apply. [P 69 0 2] 

Falehchand Assudomal — for Applicants 

Srikriihendas H. Lulta-lor Opponents'. 

DAVIS C. J. — This is an application in rovl 
sion ftgaingtjut.ordar-xiemaga-agi.Zi in.i. Vi JMMl 
bor 1940 in> 

applicants_ 

to stay a suit un< 


-— — « . vu IUP 

SRINAGAR (Kashmir) 
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ground that an important and intricate question of 
a law was involved and the Court 6bould, in its dis¬ 
cretion, refuse to stay the suit; for thi3 question 
of law could be more properly determined by the 
Courts than by arbitrators. The dispute related to 
a contract for the delivery by the defendants to the 
plaintiffs of 50,000 feet of galvanized gas tubes in 
respect of which the parties entered into a contract 
on 0th June 1939. The main defence, as the learned 
Judge says, was that there was an implied term of 
the contract that the tubes should be of the manu¬ 
facture of a German firm, Dobbertin ifc Co., of 
Hamburg and that owing to the outbreak of war 
between England and Germany in September 1939 
the contract became impossible of performance; 
and that the plaintiffs arc not entitled to claim 
damages for breach of contract from the defendants. 
It may well be that the application of the principle 
of frustration of contracts due to the outbreak of 
b war may involve a difficult and intricate question 
of law and upon the answer to this question depends 
the right of the plaintiffs to damages, but, in this 
case, it would appear to us that no difficult or intri¬ 
cate question regarding the frustration of contracts 
can arise, because there is a clear provision in the 
contract itself that in case of war all should bo 
over between the parties. The material portion of 
cl. (5) of the contract is as follows : 

“ The sellers are not responsible for any delay in 
shipment or for non-shipment caused or traceable 
directly or indirectly by strikes, accidents by land 
or sea, bankruptcy or failure of suppliers or pro¬ 
ducers, fire, ice, war, lockout. I/We the purchasers 
agree not to make any claim for the contract under 
the above circumstances.” 

We do not think that this clause of the contract 
could have been brought to the attention of the 
learned Judge; otherwise, wo do not think the 
learned Judge could have come to the conclusion 
that an intricate question of law was involved, in 
any way analogous to the question raised in tho 
Calcutta enso in I. L. R. (1940) 2 Cal. 26.1 0 n which 
tho learned Judge relies. In that case tho question 
was whether Japan and China were or were not at 
war. That case followed the English case in (1914) 
31 T. L. R. 137,- but it does not appear that in 
that caso thero wa9 any provision analogous to the 
provision in cl. (5) of this contract which speci¬ 
fically provides for tho contingency of war, and for 
the non-performance of the contract due to an out¬ 
break of war and which in fact applies in advance 
the result of decisions in cases relating to frustra¬ 
tion of contracts owing to the outbreak of war. In 
short, it may be said that in Urn case this difficult 
question of law was already decided and its result 
unbodied in the terms of the contract ltse * f - * ur * 
thermore. in the Calcutta case there *as . doubt as 
to whether wbat is known in some 9 u ? rt ? r ® th ° 
‘China incident’ did involve a finding in law t at a 
state of war existed between Japani and China 
Moreover in that case thero was another special 
consideration which influenced the Judge and that 
was the defendants were entitled to have the mat¬ 
ter referred to the decision of two Japanese mer¬ 
chants- it was, however, obvious that two Japanese 
merchants would find themselves in an exceedingly 
embarrassing position if they were calkdupon m 
fact to adjudicate upon the cflects in law of tho ac- 

1. (’41) 28 A. I. R. 1941 Cal. 39 : 193 I. C. 126 : 
I L R (1940) 2,Cal. 26, Tolaram Champalal v. 

IfSTaWm'll S.J. 218. Edward 
Groy & Co. v. Tolme & Bunge. 
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tion of their own Government. No such considera- 
lon arises in this case. With the greatest respect 
to the learned Judge, we do not think that the 
Calcutta case relied on is of much assistance in this 
case. Assuming then, as we must, that the atten¬ 
tion of the learned Judge was not drawn to cl. (5) 
of the contract and that if he had had this clause 
iu mind, his decision must have been different, we 
have to consider whether a question of jurisdiction 
is involved; for, only if this is so, will S. 115, Civil 
I\ C. apply. The question, what does or does not 
involve a question of jurisdiction so as to permit 
the application of S. 115, Civil P. C., has been 
much discussed in the different High Courts. Since 
the Privy Council decision in 11 Cal. 6,3 a later 
case dealing with this question of jurisdiction 
which is often cited is 40 Mad. 793,where their 
Lordships of the Privy Council pointed out that 
S. 115, Civil P. C., applies to jurisdiction alone, the 
irregular exercise, or non-exercise of it, or the / 
illegal assumption of it, and that the section is not 
directed against conclusions of law or fact in which 
the question of jurisdiction is not involved. Clearly, 
cl. (c) of S. 115, Civil P. C., has some meaning be¬ 
yond els. (a) and (b) : see 17 Mad. 110. 5 Clause (c) 
presumes a Court to have acted in the exercise of 
its jurisdiction, but illegally or with material ir. 
regularity. Tho question then arises whether in 
this case the learned Judge acted illegally or with 
material irregularity in the exercise of his jurisdic¬ 
tion when he failed to take into consideration an 
important question of fact which is indeed conclu¬ 
sive in the case, and tho consequence of which is 
that he has given a decision which otherwise it is 
clear, ho would not have given. There is authority 
that in such a case under S. 115, Civil P. C., cl. (c) 
will apply. This is to' bo found in a case of the 
Rangoon High Court reported in 120 I. C. 899,° ') 
which, however, follows other cases referred to in 
tho judgment, one of which was a decision of a 
Foil Bench of the Chief Court. In that caso the 
learned Judge says : 

“From among tho numerous cases decided in tho 
various Courts of India upon the point three wero 
cited before me. They are 12 Bom. 617/ 2 L. B. E. 
3339 and 39 I. C. 154.9 The second of these cases 
was decided by a bench of the late Chief Court of 
this province and it will be convenient for mo to 
set out a portion of tho head-note which is as 

*° “After consideration of the ruling of tho Privy 
Council in the light of subsequent decisions of tho 
Rich Courts, that where the lower Court has ap¬ 
plied its mind to tho case and duly considered tho 
facts and the law applicable, then, although its de¬ 
cision may be erroneous, tho error cannot be cor¬ 
rected on revision, but that if tho lower Court has 
failed to take into account some proposition of law 

3 (’85) 11 Cal. G : 11 I. A. 237: 4 Sar. 559 (P. C.), 
Amir Hassan Khan v. Shoo ^ k sh Singh. 

4. (’17) 4 A. I. R. 1917 P. C. 71 : 40 I. 0. 650 . 40 
Mad. 793 : 44 I. A. 261 (P. C.), Balakrishna 

Udayar v. Vasudeva Ayyar. 

5. (’94) 17 Mad. 410 (F. B.), Kristamnm Naidu V. 

6 C (' , 29) lOA^'l. R. 1929 Rang 145 : 120 I. C. 899 : 

7 Rang. 339, Fut Chong v. Maung, I>o Cho. 

7. (’88) 12 Bom. 617, Venkubai v. Lakshman Yen 

2 L. B. R. 333, Zeya v. Mi On Zan. 

9. (’18) 5 A. I. R. 1918 L. B. 140 : 3 9 I - 0.154.9 
L. B. R. 71, Kaliaparama Padiyachi v. C. U.A.K. 

Chetty Firm. 
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or some material fact in evidence, it has acted 
a illegally and its decision may be revised." 

With all respect, we think that is a fair and cor¬ 
rect statement of the law on this point. We have 
not here a ease of a mistake in fact or law; the 
learned Judge has not considered this fact and 
given his decision upon it. We have here, we think 
a case where the* learned Judge has failed to con¬ 
sider an important material fact and has not given 
his decision upon it. Uo has not come to an errone¬ 
ous conclusion upon this important material fact, 
for he has not considered it. Had the learned Judge 
merely come to an erroneous decision upon this 
question of fact, we do not think S. 115,Civil P.C., 
would apply, but he has come to no decision at a!). 
That being the case, we think, it must be said that 
he has exercised bi* jurisdiction with material ir¬ 
regularity and that on that ground the application 
should be allowed, the order of the learned Judge 
fc should bo set aside, and the application to stay the 
suit should be granted. Another point, however, 
was raised before us. it was argued that the learn¬ 
ed Judge has acted upon an erroneous legal prin¬ 
ciple when he laid it down that because a difficult 
and intricate question of law is involved, so he 
should refuse to stay the suit, that he was in error 
when he followed a judgment of a single Judge of 
the Court of Judicial Commissioner of Sind in 
29 S. L. R. 16$, 10 and that he did not consider the 
case reported in 53 Rom. 271. 11 He did not suffi¬ 
ciently distinguish between the different conditions 
in England and India and which influence English 
decisions in these matters. The question when 
Courts in revision should interfere with orders pas¬ 
sed under the Arbitration Act,will soon be a matter 
of academic interest only, for under the provisions 
of the new Arbitration Act (10 of 1940) an appeal 
c now lies. We are now, however, concerned with 
:jurisdiction in revision. Wc do not think it could 
,*»o said that, because the learned Judge had not 
sufficiently distinguished between conditions in 
England and in India or had uot considered the 
case in 53 Rom. 271, ;11 and had followed, possibly 
erroneously, a decision in a Calcutta case which it¬ 
self followed a decision in an English case, any 
question of jurisdiction arises. At the most, itcould 
•be Baid that this amounts to an error in law, which 
it was in the jurisdiction of the learned Judge to 
make. It is true that the learned Judges in the 
Bombay case dealt very fully with the exercise of 
the discretion that S. 19, Arbitration Act, confers. 
'They pointed out that in England Courts would 
refuso to stAy a suit where a difficult question of 
law is raised, for the question would probably come 
l»ack to the Courts in the form of a case stated by 
the arbitrator and that in India no such procedure 
or right exists. Conversely, it may bo said that this 
is rather an argument for the refusal of stay of a 
suit than otherwise; for, while in England a diffi. 
cult point of law would, in most cases, come to the 
Courts for tlieir decision, in India a difficult point 
of law would not como to the Courts, unless a re¬ 
fusal to stay allowed the suit to proceed. 

It may be argued that refusal to stay a suit be¬ 
cause a difficult point of law is raised would nullify, 
possibly in hundreds of cases, the whole purpose of 
arbitration ; the law would permit one party when 

10. (*26) 13 A. I. It 1926 Sind 280 ; 98 I. C. 151 : 
19 8. L. R. 168, Holland Bombay Trading Co. v. 
Essardas Dbaramchand. 

11. ('29) 16 A.I.R. 1929 Bom. 119 : 117 I.C. 417 : 
53 Bom. 271 : 31 Bom.L.R. 21, Rancegungo Coal 
Association, Ltd. v. Tata Iron & Steel Co., Ltd. 


it suited him, provided it could be said a difficult 
point of law arose, to break his contract which it- * 
self includes the arbitration clause. It is indisputa¬ 
ble, however, that S. 19, Arbitration Act, confers a 
discretion upon the Judge. It is, of course, a judi¬ 
cial discretion, but there is nothing in that section, 
so far as we can sec*, there is nothing in any repor-j 
ted case which binds us to hold that that discretion 
cannot be exercised on the ground that a difficult 
question of law is raised. We think there is force in 
the argument that it cannot be laid down as a prion 
ciple that merely because a difficult point of law is 
raised, a Judge must necessarily exercise bis discre¬ 
tion in a particular manner; he must refuse to stay 
the suit. This would indeed lead to great confusion 
and uncertainty in commercial contracts and bring 
before the Courts many hundreds of suits, contrary 
to the terms of tlie contracts requiring the matter 
in dispute to be referred to arbitration and would 
introduce into commercial dealings prolonged and / 
damaging delays which it is the purpose of arbitra¬ 
tion to avoid. Wc cannot say that the learned Judge 
in this case lays down any such principle. We do 
not say that if any such principle had been laid 
down, we would say that S. 115, Civil P. C., would 
not apply. There is authority in the cose reported 
in 56 M. L. J. 273* 2 to the effect that where the re¬ 
sult of an erroneous decision was likely to perpe¬ 
tuate an error and to give rise to a multiplicity of 
suits not for one year bat for always, the High 
Court had power to iuterfere in revision. We can¬ 
not say that in this case the learned Judge lays 
down any such principle at all. We cannot say that 
he would in other 6uits where the same point of 
law is raised, always refuse to stay the suit, for he 
might well hold, if this point of law were decided 
in one case, that that decision would be available to 
arbitrators in other cases. In that case he might 9 
well in the exercise by him of his discretion, stay 
the suit. In a cose decided by a Bench of the Sind 
Judicial Commissioner’s Court in 13 S.L R. 201,** 
the view was also taken that it is not sufficient to 
take a caso out of the hands of arbitrators merely 
to show that it raises a difficult and complicated 
question of law. Fawcett J. C. said : 

"Rut coming hack to the original point under 
discussion, I am not prepared to accept the view 
that a dispute, merely because it raises difficult or 
complicated question of law, is one that should 
necessarily be taken out of the hands of arbitrators 
and preferentially decided by tho Court. A9 I have 
already mentioned, that contention has been over¬ 
ruled in 12 S.L.R. 34** and I seo no sufficient rea¬ 
son to differ. I think that having regard to the 
whole object of arbitration, very much moro weight 
must bo attached to the desirability of obtaining a ^ 
speedy and final decision in trade disputes than to 
that of obtaining a uice adjudication of any ques¬ 
tion of law that may be raised in the disputo. In 
mercantile disputes commonsense and business 
experience may enable a merohant to decidosuch 
questions just os well as a lawyer; aud arbitrators 
have the powor to invoke the assistance of the 
Court for a decision of a question of law, if thoy so 
desire. In the present case, the contract contains 
specific provisions, whioh, at any rate, prima faoie t 

12. (’29) 115 I.C. 351 : 56 M.L.J. 273. Suryanartw 
yana v. Vonkata Ramayyn. 

1 |. (’2°) 7 A.I.R. 1020 Sind 61 : 66 1.0. 76 : IS 
S.L.R. 201, Abdulla Haroon v. Messrs. E. D. Sas- 
boou & Co. . * 

19 _ 18 Sin4 36 : 48 1.0. 434 : 12 
S.L.R. 34, Kodumal v. Messrs. Volkart Brothers, 
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cover the main point in dispute, and I can sec no 
sufficient reason why the two arbitrators should not 
be able to decide correctly whether those provisions 
do, or do not justify the respondents* failure to 
deliver in terms of the contract. Some cases have 
been cited by Mr. Rupcband, where different judi¬ 
cial opinions have been given on somewhat similar 
disputes, but in the latest one of these, viz., (1918) 
1 K. 13. 540, 15 it appears that there was no force 
majeure clause such as is contained in this con¬ 
tract.” 

These remarks may be said to apply most aptly 
to this case in view of the provisions of cl. 5 of the 
contract. We have already held that because of this 
clause wo think, this revision application mast be 
allowed. But we do not think it can be said the 
learned Judge has laid down an erroneous principle 
of law, that is, that the Court should interfere 
merely because difficult point of law is raised. It is 
true the learned Judge does not refer to the case in 
13 S.L.R. 201,13 that is not in any way con¬ 
clusive of the matter. We sec therefore no reason to 
interfere on this second ground with the order of 
the learned Judge, but this does not affect the case 
when, we think, we should interfere on the first 
ground, allowing the revision application with costs 
and ordering the suit to be stayed. Order accord¬ 
ingly. 

R.K. Revision allowed . 

15. (1918) 1 K.13. 540 : 118 L.T. 222. Blackburn 
Bobbin Co. Ltd. v. T. W. Allen & Sons. Ltd. 


C. P. C. — 

(b) (’40) Chitaley, S. 115 X. 12 Pt. 31. 

(’41) Mulla, Page 423, Note — What is illegality 
or material irregularity ? 

(c) (’40) Chitaley, S. 115 N. 9 Pt. 3; X. 13 Pt. 3. 
(’41) Mulla, Page 424, Pt. (z). 

(d) (’40) Chitaley, S. 115 N. 12. 

(’41) Mulla, Page 421 Pt. (w). 
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Sahijram Bupchand and others — 
Defendants 3, <5, G and S—Appellants 

v. 

Alu Tundu and another—Plaintiffs — 

Bcspondents. 

First Appeal No. 6 and Misc. Appeal No. 14, and 
F. A. No. 57 of 1939, Decided on 4th August 1941, 
against order of First Class Sub-Judge, Hyderabad, 
])/- 8th October 1938 (for A. No. 6) and Joint First 
Class Sub-Judge, Hyderabad, D/- 6th May 1939 
(for A. Nos. 14 and 57). 

(a) Civil P. C. (1908), O. 20, Rr. 18 and 12- 
Rr. 18 and 12 are not necessarily exclusive and 
should be read together — Inquiry as to mesne 
profits is part of suit and not proceeding in exe¬ 
cution— Such inquiry can be made under Rr. 12 
and 18 (2) — Suit for partition of land paying 

revenue to Government-Order awarding mesne 
profits embodied in preliminary decree tails 
within R. 12 and not R. 18 (2). 

Order 20 Rules 18 and 12 are not necessarily ex¬ 
clusive and should be read together : ( 19)6A.1.K. 
1919 Mad. 998, Bel. on. 61 ° 

An inquiry as to mesne profits is part of, a.suit 
and is not a proceeding in execution . ( 28) 1* 
A.I.R. 1928 Bom. 236, Bel. on. [F ol L 2 j 


a.i.b. 

Provision for such an inquiry is made in O. 20 
a * d also under O. 20, R. 18 (2) : (»19) 6 
A.I.R. 1919 Mad. 998, Bel. on. [p 61 C 2] 

An order relating to mesne profits, not part of a 

RS, lI ?i II ? r ?i ecree * ma ? nevertheless be appealable: 

( 2b) 15 A.I.R. 1928 Bom. 236, Bel. on. [P 61 C 2) 

A preliminary decree, however, need not neces¬ 
sarily fall within the special provisions of O. 20 
R. 12 or R. 18: (’24) 11 A.I.R. 1924 Cal. 160, Bell 
on - [P 61 C 2) 

But where an order relating to mesne profits can 
properly be brought within one of the special pro¬ 
visions of the Code relating to mesne profits, it is 
not necessary to have recourse to the general provi¬ 
sions of S. 2 (2) or S. 47, Civil P. C. An order 
awarding mesne profits in a suit for partition of 
lands paying revenue to Government embodied in a 
preliminary decree falls within the purview of0.20 
R. 12 and not O. 20, R. 18 (2). [P 61 C 2] 

(b) Execution — Executing Court cannot go 
behind decree—Decree for mesne profits cannot 
be challenged in execution on ground that plain¬ 
tiff decree-holder in partition suit in which it 
was passed was in joint possession. 

An executing Court must take the dccreo as it 
stands; it cannot go behind tho decree. Conse¬ 
quently, a decree for mesne profits in favour of tho 
plaintiff decree-holder cannot be challenged in exe¬ 
cution on the ground that tho plaintiff in tho par¬ 
tition suit in which the decree for mesne profits was 
passed was in joint possession. [P 61 C 2) 

(c) Civil P. C. (1908), O. 20, R. 12—Order for 
future mesne profits under R. 12 (1) (c) — No 
final decree drawn up under R. 12 (3)—Order is 
not appealable—Appeal should be against final 
decree. 

In the case of an order under R. 12 (1) (c) for 
future mesne profits from tho date of tho suit, when 
no final decree has been drawn np in terms of that 
order as required by R. 12 (3) that order is not 
appealable. Tho provisions of S. 2 (2), Civil P. C., 
cannot be invoked in such a case. Theappcal should 
be from tbe final decree : (*24) 11 A.I.R. 1924 Cal. 
160 and (’30) 17 A.I.R. 1930 Cal. 89. Ref. 

[P 61 C 2; P62 C 1] 

(d) Civil P. C. (1908), O. 20, R. 12 — Decree 
awarding mesne profits under R. 12 till date of 
possession — Court cannot ignore statutory 
limitation under R. 12 (1) (c) (iii). 

In construing a decree awarding mesne profits 
under O. 20, R. 12 till date of possession, tho Court 
cannot hold tho decree as inconsistent with or 
ignore tho statutory limitation laid down in O. 20, 
R. 12 (1) (c) (iii): 24 Bom. 149, Rcl. on. (P 62 C 1] 

(e) Civil P. C. (1908), O. 20, R. 18 and O. 40, 
R. 1 —Partition suit—Plaintiff’s share specified 
but undivided — Receiver can be appointed of 
entire property until partition by collector — 
Appointment of receiver held just and conve¬ 
nient, in circumstances of case. 

Where, in a partition suit, the plaintiff's share 
has been specified but is undivided, the Court can 
appoint a receiver of the whole property in suic 
until partition by collector under O. 20, R. 18. (Ap¬ 
pointment of receiver held just and convenient in 
the circumstances of the case.) £2 O 2J 

Vishindas Kalachand (in Nos. 6 and 57) and 

Dingomal Narainsina (in No. 14) — 

for Appellants. 

Ilolchand Gopaldas (in No. 6) and Bhagtvandas 
Amulrai (in Nos. 11 and 57 )-loi Bespdts. 



1942 


Sahijram Rupchand v. AluTondu (Davis C. J.. 


Sind 61 


>a 


DAVIS C. J —Wo hc7e before us three appeals, 
all arising from Suit No. 36 of 1924, a partition suit, 
in the Court of the First Class Subordinate Judge 
of Hyderabad. Appeal No. 6 of 1939 is against an 
order of the Subordinate Judge dated 8th October 

1938, in which he awarded the plaintiff in this 
partition suit mesno profits of Rs. 500 a year. The 
second appeal, Misc. Appeal No. 14 of 1939, is 
against an order of the Subordinate Judge dated 
6th Way 1939, appointing a receiver of the lands in 
suit. And the third appeal, First Appeal No. 57 of 

1939, is against an order of the Subordinate Judge, 
Hyderabad, dated Gth M*y 1939, upon an applica¬ 
tion to review the order of 8th October 1938, award¬ 
ing Ra. 500 per annum mesne profits, and by bis 
order the Subordinate Judge, purporting to act 
under 8. 152, Civil P. C., reduced mesne profits 
from Bs. 500 to Rs. 420 per annum. 

It will be convenient to deal with the first and 
b third appeals together, referring as they do only to 
the question of mesne profits. These proceedings 
are long drawn out. The plaintiffs are baris and 
the defendants are banias, and it appears that the 
defendants have been able to use their special 
talents and abilities so to delay these proceedings 
that, upto the order appointing a receiver, which 
was made on 6th May 1939, at least, the plaintiffs 
have been kept out of their share of the lands or 
of its proceeds. The learned advocato for the ap¬ 
pellants professed the earnest desire of the appcl- 
lants that the matter should be no longer delayod, 
but, regarding the course these proceedings have 
taken.it is difficult to take this profession seriously. 
Nevertheless, the learned abvocate for the respon¬ 
dents, the baris, took the point, possibly unwisely, 
in the interests of bis client9,that the appeal would 
, not tor the appeal was an appeal made against 
an order and not against a final decree which must 
follow the preliminary decree. The learned advocato 
relied upon the terms of O. 20, R. 18, Civil P. C., 
particularly the words "and giving such further 
directions as may be required," in sub-r.(2)of that 
rale which has been interpreted to cover directions 
as to mesne profits in partition suits, and which 
involves tho drawing up of a final decree. Relianco 
was placed upon 42 Mad. 296.1 
For the appellants it 1*3 contended that neither 
R. 18 nor R. 12 of O. 20, Civil P. C., applied, for 
this eui- was a suit for partition by a plaintiff in 
P° ss< ^ ,0 “- Sub-rule ( 2 ) of R. 18 could not 
apply for the land in suit was land paying land 
revenue to Government. Sub-rule (2) would not 
thereforo apply. Neither could R. 12 apply, for that 
rule applied to cases where the plaintiff was out of 

whl ? h J was not ‘be case here. Therefore, 
the Older appealed against must bo deemed an order 
m execution under S. 47, Civil P. C., or a decree 
under the dc6mtion in S. 2 (2), Civil P. C. Order 20 

P r r d0Ca Q . 0t 7 ppIy at “»• Further, O. 20 
Civil P. C., is not exhaustive; it is merely illustrn. 

' “ cases whero preliminary and final decrees 

Tin fi S o S , ed n ? d i a " c S was plflccJ Particularly on 
A.I.R 1924 Cal. 160.3 An appeal against 6uch 

th- 7n tboretore Iie - We do not however 
think, that Rr. 18 and 12 of O. 20, Civil P 0 are 

«^T p nly el , dn8 7 e ' A plaintif * may sue for parti, 
tion, he may be out of possession when a prayer f or 

mesno profits and an order for mesno profits would 
I. (’19) 6 A.I.R. 1919 Mad. 993 : 51 I. C 140 • 42 
AJ.RT924 CaL 

Se* r Peary uohan mooLw - 


be appropriate, as it would not be appropriate if the 
plaintiff were in joint possession. Ayling J. in the 1 
Madras case in 42 Mad. 296,1 was of the opinion! 
that Rr. 12 and 18 most be read together. Further,! 
an inquiry as to mesne profits is not now a matter 
in execution. Such an inquiry is part of a suit and! 
is not a proceeding in execution : 52 Bom. 360. 3 , 
Provision for such an inquiry is made in O. 20/ 

R. 12, Civil P. C , and, according to the Madras 
caso in 42 Mad. 296,1 under O. 20, R. IS (2), Civil 1 
P.C. Order 26, R. 9, Civil P. C., also refers to! 
mesno profits, O. 20, P*. 18 (2) is not however apJ 
plicable in this case, because the lands in suit are' 
lands paying revenue to Government and come 1 
within the provisions of Ii. 18, sub-r. ( 1 ). Sub-! 
rule (1) does not contain tho provision relating to’ 
further directions which occur in sub-rule (2). 

The learned advocate for the appellant does,- 
however, appear correct in his contention that an* 
order relating to mesne profits, no t part of a prdi-' / 
minary decree, may nevertheless bo appealable. 
The case in 52 Bom. 360.3 is a case in point where 
an order refusing mesne profits was deemed to be a 
decree within tho meaning of S. 2 (2), Civil P. C, 

It may also be conceded that a preliminary decree 
need not necessarily fall within the special provi-i 
sions of O. 20, R. 12 or R. 18, Civil P. C. The case' 
in A.LR, 1924 Cal. 160, 2 is a case in point. But 
where an order relating to mesne profits can pro-» 
perly be brought within one of the special provisions- 
of the Code relating to mesne profits, it is not 
^ ave recourse to tho general provisions 
of S. 2 (2) or S. 47 of the Code, and there is nothing 
in tins decree, as it comes before us, to prevent its 
failing within the provisions of O. 20, R. 12, Civil' 

P. C. Further, an order for an inquirv as to future 
mesne profits must necessarily b© embodied in a 
preliminary decree; a preliminary decree must ordi. '■* 
narily be followed by a final decree. Tho proceed¬ 
ings m the lower Court appear to have proceeded 
on the basis that O. 20. J». 12, Civil F. C., applies 
to tnis question of mesno profits. The appellants, 
themselves in their application of 31st March 1939 
rely on R. 12 as limiting the profits to three years 
subsequent to the decree. We do not think wo can' 
now listen to arguments that the Judicial Commis-! 
sioners were wrong when on 23rd January 1931,. 
they jessed a docrco for mesne profits, for the' 
plamtiffs case was that they wore in joint posses-; 
M°n. lh |s Court, as an executing Court, must take 1 

decree FCe * S ** ?llinds » il canuot behind the? 

ioJt 1 C tria * Court in the decree dated 1st December 
1J27, awarded future mesne profits from the date 

r..| S . U i , , name u- V, l 23rd , Ma - v 1924 * The appropriate • 
rule under which such a direction is to be given * 

• 1- of O. 20, Civil p. C. There is nothing in tho 
decree itself which is inconsistent with the applica¬ 
tion of this rule, and we must take it thereforo that 
it was under this rulo that tho direction of tho 

r“A Ven - And the JuiliciQl Commissioner’s 
Court held that the plaintiffs wercentitlcd to mesno 

ev^. V he <rial Court ’ voryin « how - 

wWt! h “umbers of survey numbers in respoct to 

R l3 f3Tc?vilP° r a wero . «"»*ed. But 0.20, 
slinnM hlA 1 P ' C \n, eqaircs tbat a fiaal decree 
we thfnlf ? hT a , up - rh,s ha3 no. been dono, and 
£. ' h n e *> l0 . r .° tbo respondents’ objection must 

? d tbe “PPe*. must be dismissed as 1 
premature, for, no final deereo has been drawn up' 

15A -FR- 1928 Bom. 236 : 109 I C 734 • 
u2 Bom. 360 : 30 Bom.L.R. 503, Shanker Aooaii 
v. Gangaram Bapuji. aer Appajt 
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in the terms of the order os directed by 0. 20 , 
B. 12 (3), Civil P C., and the appeal as it comes 
before us, is an appeal against a final order and not 
against the final decree. This is not a case where 
the general provisions of S. 2 (2), Civil P. C., can 
be invoked as in the Calcutta case in A.I.R. 1924 
Cal. 160, 2 or 56 Cal. 550> We have here a case 
where the special provisions of 0. 20, R. 12, Civil 
P. C., can be properly applied. 

Similarly, First Appeal No. 57 of 1939, must fail 
because the appeal is against a later order of the 
Subordinate Judge dated Gth May 1939 modifying 
under S. 152, Civil P. C., the previous order dated 
8th October 1938. In this case also, there should be 
a final decree and the appeal should be against that. 
First Appeals Nos. 6 and 57 of 1939, must therefore 
be dismissed with costs. We think also Miscellane¬ 
ous Appeal No. 14 of 1939, the appeal against the 
order of the Judge, dated 6th May 1939, appointing 
a receiver must also be dismissed with costs. It 
was urged before us that the order appointing a 
receiver of all the suit lands can, in no way, be 
justified for the plaintiffs are entitled only to a 
share of just over one anna in the rupee, and that 
under 0. 20, It. 12, Civil P. C., they are entitled to 
mesne profits only for three years after the date of 
the decree, and that at the time when the order 
appointing a receiver was made, they were not 
entitled to mesne profits, but only to arrears of 
mesne profits, if at all. The decree of the Judicial 
Commissioner’s Court is dated 23rd January 1931, 
so that the plaintiffs would be entitled under the 
decree governed, as we think it must be presumed 
to be, by the terms of O. 20, R. 12, Civil P. C., to 
mesne profits from date of the suit till 1934. 
The order appointing a receiver was made only in 
1939. The learned Subordinate Judge took the view 
that in the decision awarding the plaintiffs mesne 
profits till the date of possession, the three years* 
rule did not apply. But we do not think that the 
Subordinate Judge who passed the decree, or the 
Judicial Commissioners who confirmed it contem¬ 
plated a case where the date of possession would 
pass the statutory provision of three years, and we 
do not think we should hold the decree, as it stands, 
as inconsistent with the statutory limitation, or 
that we should ignore this statutory limitation : 
24 Bom. 149.& We think the decree is to be read in 
the light of 0. 20. R. 12. Civil P. C., including the 
provisions of sub-rule (1) (c) (iiil of that rule and 

order. . t4 . 

We do not think therefore that we are altering 
the terms of the decree, but merely interpreting 
them in accordance with the provisions of the Civil 
Procedure Code when we find that whi e mesne 
profits are due and recoverable until 1934, no 
mesne profits are due or recoverable thereafter, and 
that, so far as mesne profits arc coneerned thc 
plaintiffs had no present claim against the appel¬ 
lants when the order appointing a receive, was 
passed on Cth May 1939. But the plaintiffs had 
lind have a present right to n share in the land, 
l,nt it was at t he time the order was made, and is 
now a separate share. It is true that the share to 
which the plaintiffs are entitled was never ascer¬ 
tained, but owing to the gross delay ,n these pro- 
. codings, for which we do not consider thepUintiffs 
are responsible, the partition by metes and bounds 
ha; noUieen made, neither has the Collector made 

4. ('30) 17 A.I.R. 1930 Cal. 89 : l 20 . 1 ^® 07 : 50 
Cal. 580, Sarat Chandra v. Sul.ash.n. Dcbi l 

5. (1900) 24 Bom. 149: 1 Bom. L. B. C38, Lttam- 
ram v. Kishordas. 
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the partition as he is bound to do under the terms 
of 0. 20, R. 18, Civil P. C. We think it probable c 
that the delay in the Collector’s Office is due to 
representations by the appellants that appeals are 
pending in this Court. But be that as it may, the 
plaintiffs have at present a specified but undivided 1 
share in the suit lands, and they are entitled to 1 
ask that this share should be safeguarded. It is 1 
argued before us bv the learned advocate for the 1 
appellants that a receiver at the most might be 1 
appointed of the plaintiffs* 6hare. But the plain-! 
tiffs* share is not yet separated; it is not possible 
to put the receiver in possession of the plaintiffs* 
share pending the partition by the Collector, and 
the history of the case, the gross delay, the evasive 
and disingenoous conduct of the appellants, their 
absence from Court, the withholding of their 
account books and the comparative property and 
helplessness of the plaintiffs, who, as the findings 
of the Courts now 6tand, are entitled to a very 
considerable sum indeed as mesne profits from these 
lands, make it, in our opinion, most just and con¬ 
venient that a receiver should be appointed. We 
see therefore no reason to interfere with the order 
of the Subordinate Judge, appointing a receiver,and 
we dismiss this appeal also with costs. 


G.N./R.K. 


Appeals dismissed. 


C. P. C._ 

(a) (*40) Chitaley, 0. 20 R. 12, N. 4 Ft. 1; 0. 20 
R. 18, N. 6 Ft. 1. 

(’41) Malla, Fnge 723 Ft. (g). 

(b) (’40) Chitaley, S. 38 N. 8, Ft. 2. 

(•41) Mulla. Pago 164 Pt. (v). 

(c) ('40) Chitaley. O. 20 R. 12. N.15. 

(•41) Mulla. Page 729 Note "Appeal.” 

(d) (’40) Chitaley, O. 20 R. 12, N. II. g 

(•41) Mulla, Page 728 Pt. (z). 

(e) ('40) Chitaley, O. 40 R. 1, N. 15. 

(•411 Mulla Page 1144 Note "When receiver may 
he appointed." 

A. I. R. (29) 1942 Sind 62 

Davis C. J. and Weston J. 

Gobindram Sunderdas and others 
Applicants 
v. 

Emperor. 

Criminal Revn. Applns. Nos. 100, 101, 129 and 
130 of 1941, Decided on 9th September 1941, to 
revise order of Dist. Judge, Larkana, D/- 27th 
February 1941. 

(a) Criminal P. C. (1898), Ss. 195, 196-A — 
Conspiracy to commit forgery and extortion 
found to exist and complaint of it made—Merely 
because conspiracy to cheat is also committed, 
complaint of Court or sanction of local Govern¬ 
ment does not cease to be necessary. 

Where the Sub-divisional Magistrate has found 
that there was conspiracy to commit forgery and 
extortion, and the Subordinate Judge has made a 
complaint of a conspiracy to commit forgery and 
extortion, and the complainant himself complained 
of forgery and extortion, merely because it can be 
said on tho facts that the offences of ch “ tin « “° d 
of conspiracy to cheat may also 1 
mitted, the necessity of a complaint by a Courtor 
the consent of the local Government, as the case 
may be, does not cease to be necessary. [P 64 U ij 
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(b) Criminal P C. (1898), S. 195 (1) (c) — 
° “Produced” — Document may be produced by 
any one and not necessarily by party to pro¬ 
ceeding—"Produced” does not mean produced 
in evidence. 

Section 195 (1) (c) does not require the document 
to be produced or given in evidence by a party to a 
proceeding. It may be produced by some one else 
and the word ‘ produced" docs not mean produced 
in evidence. (P 64 C 2) 

A warrant with respect to which it was alleged 
forgery was committed was produced in the subor¬ 
dinate Court in the course of execution proceedings 
after it was returned endorsed by the bailiff as duly 
served and the claim as satisfied ; 

Held that tho forged warrant was produced in 
the subordinate Court within the meaning of S 195 
(1) (c) : (’25) 12 A. I. It. 1925 Bom. 433 ; (’25) 12 
0 A.I.R. 1925 Bom. 467 and 9 Bom. L. R. 735, ReL 
on. [P 64 C 2] 

. (c) Criminal P. C. (1898), Ss. 195 (1) (a), (c), 
(4), 196-A and 476 — Offence of conspiracy to 
commit forgery—Persons other than parties to 
proceedings—Previous consent of Local Govern¬ 
ment is necessai7 — But it is not necessary in 
the case of parties to proceeding. 

So far as the offence of conspiracy to commit 
forgery is concerned, in the case of persons other 
than parties to the proceedings, and, in the case of 
the offence to commit extortion, in the cose of all 
the accused, including parties to the proceedings, 
the previous consent of tho Local Government under 
the provisions of S. 196-A is required, and if the 
consent has not been obtained, the Court could not 
C take cognizance of the complaint. So far os the 
offenco of conspiracy to commit forgery is concerned, 
in the case of the parties to the proceedings tho 
consent of the Local Government is not necessary 
by reason of the proviso to S. 196-A : Case law 
referred . [P 65 Cl, 2) 

Kishinchand J. Bijlani, Kimatrai Dhojraj and 
P. S. Shahani — for Applicants 1, 2 and 3 to 
6, respectively. 

Partabrai D. Punvani , Advocate General — 

for the Crown. 

DAVIS C.J.—These are applications in revision 
Bgainst an order of tho District Jud K e of Larkana 
dated 27th February 1941, by which he dismissed 
an appeal of the applicant Gobindram and five 
others against a comprint mado against them by 

d Ss 4 S fifi^q«d Dat ^ J i^ d n n a ‘ii Sehwan for ofIenc “ under 
d S3. 466, 384 and 120-B, Penal Code. Tho District 

Judge held that tho Subordinate Judge did not 

mako this complaint as a Court under S. 476 Cri- 

C .' but 03 executive head of his Court, 

and, therefore, an appeal would no more lie against 

his complaint than it would lio against a complaint 

“^l l , y ^P n ( va ' eiDdividul11 - The objection of the 

a “°“ d th ‘ h ‘ S WC -° S0 ' the alleging 

a conap racy to commit non-coguizable offences re- 

undor S IET°r “'I *» W1 Government 

n', f Cnmi,1 “ l P- C., was overruled by 
tho District Judge on tho ground that the com- 

' Va , 3 ,! n Bubstan00 a complaint of conspiracy 
^oBcoco of cheating for which no 
ronsont of tho Local Government was required 
Further, the District Judge found that th2 com- 

r‘r, alB0 a ooroplamt of the commission of 
BUtetantive offences under Ss. 464 and 384, Penal 
Code, and for a complaint of the commission of the 


substantive offcnce9 no consent of the Local Govern¬ 
ment was required. Q 

These proceedings are long draw?! out and arose 
from an execution application made by two decree- 
holders, Rijhumal and Shivandas, against one Sajan, 
the judgment-debtor. Sajan was apparently a person 
of little substance, and an attempt was made to get 
an order from the Court attaching property not 
only in the house of Sajan but also in the houses of 
Budho and Rahim in whose houses, it was alleged, 
Sajan's property was secreted. The Subordinate 
Civil Court at Schwan ordered a warrant of attach¬ 
ment to issue against the property of Sajan only in 
his house and rejected the application to attach the 
property in the house of Rahim and Budho. Never¬ 
theless, on the strength of a warrant of attachment, 
purporting to authorize the attachment of the pro¬ 
perty in the houses of Budhoand Rahim.and which, 
it is alleged, was forged in material parts, as a re¬ 
sult of a conspiracy between the decree-holders and / 
one Ganomal and subordinates of the civil Court, 
Budho was induced, as the result of a false rcpr(> 
sentation that the warrant authorized the attach¬ 
ment of his property, to settle the claim for Rs. 20l) 
and the bailiff endorsed the warrant to the effect 
that the money had been paid by Sajan. 

Some eight months later, Budho got to know of 
the fraud that was played upon him and he made a 
complaint on 23rd May 1938, against tho two decreed 
holders Rijhumal and Shivandas, Ganomal, their 
uncle, who was associated with them in this matter, 
and Snkhawatrai the bailiff, for offences under 
Ss. 406, 384, 500 and 114, Penal Code. The Resi¬ 
dent Magistrate dismissed tho complaint without 
examining witnesses. Budho then applied to the 
District Magistrate Dadu, in revision who ordered 
further enquiry but again tho complaint was dis¬ 
missed. q 

Budho then applied in revision to tho Sessions 
Judge Larkana, who ordered further enquiry by the 
Sub-divisional Magistrate, Dadu, against the four 
accused persons. The Sub-divisional Magistrate came 
to the conclusion that there was a conspiracy to com- 
mitoflenccs under Ss. 466 and 384, Penal Codo, not 
only by tho four accused, the two decree-holders, 
their uncle Ganomal and the bailiff Sakhawatrai, but 
also by the execution clerk Gobindram, and tho copyist 
Bulchand, of tho Subordinate Civil Court at Sehwan. 

Ho was of the opinion, however, that the complaint 
ol tho Subordinate Judge Sehwan, to tho District 
Judgo was necessary becauso of tho provisions of 
Ss. 195 (1) (o), 195 (bland 196B, Criminal P. C., and 
ho dismissed Budho’s complaint accordingly. Ho 
sent a copy of his order to the Subordinate Judge, 
Sehwan, who held an enquiry, presumably under 
S. 476, Criminal P. C., and made a complaint ft 
against theso six persons of offences under Ss.PJOB 
384 and 466, Penal Code. The complaint is dated 
9th Juno 1940 and on 10th June 1940 tho Sub- 
divisional Magistrate, Dadu, ordered process to 
issue. 

It was for tho purpose of quashing theso proceed¬ 
ings that the accused persons applied to the District 
Judge who rejected their appeal in the order, now 
tho subject of revision before us. Tho actual appli¬ 
cation now boforo us is of Gobindram, tho execu¬ 
tion clerk, but wo will deal in this ordor with tho 
connected applications of Bulchand tho copyist 
Rijhumal and Shivandas, tho deoree-holdera and 
their undo Ganomal and of Sakhawatrai, tho bailiff 
\vho have all likewise applied in revision to this 
Court against the same order of tho District Judgo. 

in p ,? rp08CS ot totse procJri- 
iDgB that tho subordinate Court at Sob wan ordered a 
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warrant to issue against the property of Sajan only 
and that as the* result of a conspiracy between the 
decree-holders hnd the subordinates of the civil 
Court, the execution clerk, the copyist, and the 
bailiff, Budho was deceived into believing that the 
warrant was against him, that, if he did not pay, 
his property would be attached, and that, as a 
result, he signed in the bandi of Shivandas, one of 
the decree-holders, a receipt for Its. 200, and the 
cailiff endorsed the warrant to the effect that Sajan 
had paid the money in cash and got a mashir’s 
signature to that effect, which endorsement was 
a!=c. 

The District Judge is enabled to overcome the 
difficulties which Ss. 193 and 19GA, Criminal P. C. 
raise in this case, by holding that the conspiracy 
was a conspiracy to commit an offence under S. 420, 
Penal Code, lo which Ss. 193 and 196A, Criminal 
P. C., do not apply. We do not think however that 
where as in this case the Sub-divibional Magistrate 
has found that there was conspiracy to commit 
forgery and extortion, and the Subordinate Judge 
has made a complaint of a conspiracy to commit 
forgery and extortion, and the complainant Budho 
himself complained of forgery and extortion, meroly 
because it can be said on the facts that the offences 
of cheating and of conspiracy to cheat may also 
have been committed, the necessity of a complaint 
by a Court or the consent of the Local Government, 
as the case may be, is not necessary. Furthermore, 
on the District Judge’s own reading of the case, 
there was not only a conspiracy to cheat, there was 
also a conspiracy to commit forgery. But for the 
prosecution of an offence of conspiracy to commit 
forgery, the previous consent of the Local Govern¬ 
ment is required under S. 19GA, Criminal P. C., 
and while this consent is dispensed with when the 
complaint is made by a Court under S. 47G, Crimi¬ 
nal P. C., the District Judge held that this com¬ 
plaint had not been made by the Subordinate Judge 
as a Court under S. 47G, Criminal P. C. 

If, therefore, we should find that the complaint 
cannot bo read simply as a complaint of a con¬ 
spiracy to cheat or a complaint of the substantivo 
offences of forgery or extortion, but must be consi¬ 
dered as ft complaint of a conspiracy to commit 
non-cognizable offences within the provisions ot 
S 196A (2) Criminal P. C. f on the District Judge s 
own findiDg that this is not a caso under S. 476 
read with S. 195, Criminal P. C., the proviso to 
Section 19GA, Criminal P. C., does not apply; the 
consent of the Local Government is necessary and 
has not been obtained and no Court can takecogmz- 

ancc of the complaint but the pr^cedm R s must bc 

quashed. Tho District Judgo finds tba the com- 
plaint of tho subordinate Court was not necessary 
ander S. 17C, Criminal P. C ., for the forged docu¬ 
ment was not produced as such in evidence within 
tho meaning of S. 195 (1) c). Criminal P C. We 
do not, however, think the learned Judge was cor¬ 
rect in stating that the forged warrant .n th> l ease 
:„ no f document '‘produced within the meaning 
of S. 195 (1) (c), Criminal P. C. On this point the 

Di ‘Sn Ct ofIe£ under S. 4C6, Penal Code docs come 
within tho purview of S. 195, cl. (1 (c) but only in 
cases 'when such offence is alleged to have been 
committed by a party to any proceedings in any 
Court in respect of a document produced or given in 
evidence in Tnch proceeding.' Now, the warrant m 
the present caso was not produced or given in evi¬ 
dence, and therefore, S. 195, snb-s. (1). 
not apply to tbe present case and no complaint by 
ft Court is necessary.” 
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S-193(1) (c). Criminal P. C., does not require 
the document to be produced or given in evidence 
oy a party to a proceeding. It may be produced bv 
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We think that S. 195 (c) is wide enough to in¬ 
clude any document produced or given in evidence 
in the course of a proceeding whether produced or 
given in evidence by the party who is alleged to 
have committed the offence or by any one else end 
that the intention of the Legislature in the framing 
of the section, as it stands now, was to give autho¬ 
rity only to the Court in which a proceeding was 
pending to file a complaint in respect of documents 
which were produced or given in evidence before it. 
If there had been any intention to limit the provi¬ 
sions of the section to a document produced or given 
in evidence- by a party to the proceeding, then it 
would have been a simple matter to insert words to 
make that intention clear. These words aro not 
there." 

and “produced" does not mean produced in evidence. 

In 9 Bom. L. R. 735, 2 tbe learned Judges said : 

“Production of a document in a Court is not the 
same as giving it in evidence. A document given in 
Court according to this decision means 'one which 
is produced for the purpose of being tendered in evi¬ 
dence or for some other purposes'." Sec also 49 
Bom. 799^ at p. 802. 

In this case it would appear that tho warrant, 
with respect to which it i9 alleged forgery was com¬ 
mitted was produced in the subordinate Court in 
the course of execution proceedings after it was rev 
turned endorsed by the bailiff as duly served and 
the claim as satis6ed. We think, therefore, that 
this forged warrant, and we are dealing now merely 
with matter in the sphere of allegation as a com¬ 
plaint is always within the sphere of allegation,— 
was produced in the Subordinate Court at Sehwan, 
within the meaning of S. 195 (1) (c), Criminal P.C., 
and that, so far as the parties to tho proceeding 
were concerned, the complaint of the Court under 
S. 47C, Criminal P. C., was necessary; and, so far 
as the complaint of the Court was necessary and 
was made, so far would the necessity of tho previ¬ 
ous consent of the Local Government under S. 19GA, 
Criminal P. C., bo obviated, for according to tho 
proviso to S. 196A, Criminal P.C., the section docs 
not apply to a case which falls within the provisions 
of S. 195 (4), Criminal P. C., conspiracy to commit 
offences, referred to in S. 195 (1) of the Code. But 
the only parties to these proceedings against whom 
the complaint is made are the decree-holders Rijhu- 
mal and Shivandas; so fares they arc concerned, 
tho complaint of tho Subordinate Court at Sehwan 
has been made and would obviate tho necessity of 
the previous consent of tho Local Government under 
S. 196-A, Criminal P. C., to the prosecution for cri¬ 
minal conspiracy to commit forgery, but it would not 
obviate tbe necessity of the previous consent of the 
Local Government to tho prosecution of others than 
the parties to the proceedings or of the parties and 
others in tho caso of conspiracy to commit extortion 
which is not an offence falling under S. 19o (4) read 
with S. 19G-A, Criminal P. C. 

1. (’25) 12 A.I.R. 1925 Bom. 433 s 91 I.O. 245 : 49 

Bom. 60S : 27 Cr. L.J. G9 : 27 Bom. L. B. 607, 

In re Bliau Vyankatesh Chakorkcr. 

2. (’85) 9 Bom.L.R. 735 :G Cr.L.J.78, In ro Gopal 

sfraSVa a IB - 1925 Bom - 497 = 92 t°'b 2 108? 

Cr.L.J. 251 : 49 Bom. 799 : 27 Bom. L. R. 1039, 

In re Gulabchand Rupji. 
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It may be urged that S. 195 (1) and (4), Criminal 
3 p. C M refers to offences and not offenders, and that 
\ a conspiracy to commit an offence wit bin tbe mean¬ 
ing of S. 195 (4), Criminal P. C., includes not only 
parties to tbe proceedings, but all conspirators, whe¬ 
ther parties or not. This argument has much in tbe 
sphere of common scnso and convenience to recom¬ 
mend it, but the bulk of judicial authority is against 
this interpretation of the section. The view of tho 
majority of the Courts appear to be that as S. 476, 
Criminal P. C., limits the ordinary procedure, the 
words must be construed strictly, and tbe ordinary 
procedure of the Courts as laid down in the Code 
must be departed from as littlo as possible. In 
68 Cal. 727, 4 Rankin C. .T., held that S. 476 read 
with S. 195, Criminal P. C., does not afford protec¬ 
tion to persons other than parties to proceedings. It 
does not protect witnesses. Tho learned Chief Justice 
said (p. 733) : 

5 “In appeal No. 53, the appellants are none of 
V them parties to the proceeding before the learned 
Judge, and as the offence in question is thus not 
within cl. (c) of sub-s. (1) of S. 195, Criminal P. C., 
a criminal Court does not require a oomplaint in 
writing by the learned Judge to enable it to take 
cognizance of the offence alleged. Their case there¬ 
fore, is not within S. 476 at all. Sub-section (4) of 
S. 195 means that, where a party to a proceeding is 
alleged to be guilty of conspiracy to commit or of 
.abetment of an offence of forgery committed in res¬ 
pect of a document produced or given in evidence in 
a proceeding in any Court, the bar imposed byS. 195 
applies, but, in my opinion, a person who is not a 

r rty gets no protection from cl. (c) of sub-s. (1) of 
195 and is not within the purview of S. 476 in 
respect of tho offences mentioned in cl. (c). I am not 
. prepared to givo any unusual or extended meaning 
^ to tho phrase ‘party to any proceeding’ in cl. (c).»* 
This is tho view of the Allahabad High Court in 
n reference to a Full Bench on the refereuce, in the 
words of the learned Judgo, Mukherji J., of appoint 
of law mixed with facts,“—in 53 All 804.6 This j s 
also tho view of our own chief Court in I.L.R.(1940) 
Kar. 435.® It is true that in 55 Bom. 461,7 Beau¬ 
mont C. J., was of the view that S. 476, Criminal 
P. C., permitted an enquiry and complaint of an 
offence referred to in S. 195 (1) (c), Criminal P. C., 
oominittcd not only by a party to tho proceedings, 
but by others involved in tho same offence, for 
instance, by witnesses os well as parties, but while 
it might bo said that reason and common sense re¬ 
quire and that the words of tho relevant sections 
permit such an interpretation, it could not, wo think, 
bo said to excludo the necessity of the previous con- 
sent of the local Government in the cose of persons 
. other than parties to the proceeding to be prosecuted 
for offences falling within Sec. 195 (4) read with 
S. 196-A, Criminal P. 0. 

So far, then, as the offence of conspiracy to com- 
,mit forgery is concerned, in tho case of persons other 
|fchan parties to the proceedings, and in the case of 

4. (’31) 18 A.I.R. 1931 Cal. 438 : 132 I.C. 241 : 58 
Cal. 727 : 35 C.W.N. 98 : 32 Cr.L.J. 883, Provat- 
ranjan Barat v. Umasbankar Chattorji. 

C3l> 18 A.I.R. 1931 All. 443 : 134 1.0. 225 : 32 
£**• L * U05 : 53 All. 804 : 1931 A. L. J. 697 
(S.B.), Emperor v. Khushalpal Singh. 

- 6 . (’40) 27 A.I.R. 1940 Sind 100 : 190 I.C. 222 • 41 
Or.L.J, 861 : I.L.R. (1940) Kar. 435, Assudomal 
Ram and as v. Jhamandas Hotohand. 

oi ^ 18 A> L 1931 Bom * 306 : 133 I. 0. 269 : 
Or. L. J. 1017 : 55 Bom. 401 : 83 Bom. L. R. 

Emperor v. Balgaunda Ramgaunda Patil. 
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tho offence to commit extortion, in the case of alii 
the accused, including parties to the proceedings, the c 
previous consent of the local Government under the ( 
provisions of S. 196-A, Criminal P. C., is required, 
and as the consent has not been obtained, the Court 
could not take cognizance of the coinplaint and, we 
think, so far the proceedings against the accused! 
persons must be quashed. So far as the offence of 
conspiracy to commit forgery is concerned, a com¬ 
plaint according to the provisions of S. 476, Criminal 
P. C., has been duly made against the parties to the 
proceedings, Rijhuinal and Shivandas in the case, 
and so far ns they are concerned, the cousent of the 
local Government is not necessary by reason of the 
proviso to S. 196A, Criminal P. C„ and we will not 
quash proceedings against them with respect to tliis 
offence. So far, however, as the other accused are 
concerned, the previous consent of the local Govern¬ 
ment is necessary, and has not been obtained, and 
we must quash proceedings against them. f 

It will be for Government to consider, whether 
the case can proceed against the parties to proceed¬ 
ings before the Subordinate Court, Rijhumal and 
Shivandas alone, or whether the necessary consent 
of the local Government for the prosecution of other 
accused for the offence of conspiracy to commit 
forgery and extortion and the prosecution of tho 
parties to the proceedings for the offence of con¬ 
spiracy to commit extortion should be given. Our 
own view is that this is a very bad case indeed, that 
the accused should not be allowed to take advantage 
of tbe delay which has resulted largely from their 
own endeavours and the mistakes of the lower 
Courts, to escape a prosecution for tho alleged 
offences which are serious offences against the public 
interest and tbe interests of justice. The proceed¬ 
ings, in part, against Rijhumal and Shivandas, and 
in whole, against the other four accused will be j 
quashed accordingly. 

K.S./R.K. Order accordingly . 

Cr. P. C. — 

(a) (’41) Chitaley, S. 195, N. 3 and S. 196-A, 

N. 6. 

(’41) Mitra, Page 633, N. 614-D and Page 676, 

N. 640. 

(b) (’41) Chitaley, S. 19-5, N. 13 Pt. 3. 

(’41) Mitra, Page 659, N. 624. 

(c) (’41) Chitaley, S. 195, N. 11 Pt. 1, N. 12 Pt. 1 
and N. 23 Pt. 3; S. 196-A, N. 5 and S. 476, 

N. 4 Pt. 18. 

(•41) Mitra, Page 667, N. 634; Pages 675 and 
676, N. 640 and Pago 1496, N. 1237. 
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SPECIAL BENCH 

Davis C. J., Weston and Tyabji JJ, 

In re "New Sind ”, if. {7. Abbasi, 
Printer and Publisher . 

Misc. Applns. Nos. 109 and 110 of 1941, deoided 
on 12th February 1942, against order of Govern¬ 
ment of Sind, Home Department (Special), D/- 15th 
and 19th Novomber 1941. 

o (Emergency Powers) Act (1931), 

S. 2 (5)—Expression “public news” in S, 2 (5) 
—Meaning—Paper publishing account of acti¬ 
vities of persons of sufficient importance to 
interest public—Paper published for public and 
sold to them or given away — Paper is news¬ 
paper within S. 2 (5) (Per Special Bench). 

The expression “publio news” in S. 2 (6) means 
something such os 'Current happenings or alleged 


h 
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current happenings of interest or likely to be of 
interest to the public or to a portion of the public. 
Anything new or unknown when communicated to 
another, is news, and news which is intended for, 
or is communicated to the general public, no matter 
what its nature, is public news. An item of news, 
irrespective of its nature when reported in a paper 
published for the general public, would be a public 
news, but if published only in a periodical intended 
for a small circle of readers interested in a parti¬ 
cular subject would not be a public news. All news 
appearing in a periodical which i9 published for the 
general public is public news, and the paper is a 
“newspaper” within the meaning of the Act. 

[P 72 C 1; P 73 C 2] 

If the proprietors of a paper choose to make week 
by week “news” of the activities or alleged acti¬ 
vities of persons of sufficient importance to interest 
members of the public for whom the paper is pub¬ 
lished, and to whom it is sold or given away, they 
cannot fairly complain that it is not a newspaper, 
and that it does not contain public news. They 
must be taken to have themselves made what would 
otherwise be a matter of private interest, if of 
interest at all, "public news.” [P 68 C 2] 

(b) Interpretation of statutes — Court is not 
concerned with debates in Legislature during 
passage of bill — Legislature’s intention as ex¬ 
pressed in bill as finally passed into law should 
be looked into by construing words in their 
ordinary grammatical meaning (Per Davis C. J.)• 

The Court is not, however, concerned with the 
debates in the Legislature during the passage of a 
bill through the Assembly or Council. It is con¬ 
cerned only with the intention of the Legislature as 
expressed in the bill as finally passed into law, and 
will construe the words used in their ordinary 
grammatical meaning. [P 69 C 1] 

(c) Interpretation of statutes—Preamble (Per 
Davis C. J.). 

An Act is not controlled by its Preamble. 

[P 69 C 1] 

(d) Press (Emergency Powers) Act (1931), 
S. 4 (l)(e) — Words "tend directly or indirectly” 
in S. 4 (1) (e)—Meaning of—S. 4 (1) (e) relates 
to private individuals and covers blackmail — 
Fact that person put in fear or annoyance has 
another remedy by way of civil or criminal 
action does not exclude application of S. 4(l)(e) 
(Per Special Bench). 

The words "tend directly or indirectly” in Sec. 

4 (1) (e) mean something more than “have as a 
possible result." There must be something more 
than a mere possibility. The effect which words will 
produce upon the person to whom they refer may 
vary widely according to the nature and tempara- 
ment of that person. Not every newspaper attack, 
defamatory though it may be, is made with the 
intention of obtaining payment of money by the 
victim, nor every such attack can be said to have 
tho "tendency” to induce payment of money. Sec¬ 
tion 4 (II (e) relates to private individuals and can 
be applied to protect private persons. The words in 

5 4 (1) (e) are wide enough to cover what is com¬ 
monly known as blackmail, and the fact that the 
person put in fear or annoyance may have another 
remedy by way of civil or criminal action, by a suit 
for defamation or a prosecution for extortion, does 
not exclude the application of S. 4(1) < e )“PP r °‘ 
priate cases, 
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<s} e l <^ eS , S , < Emer eency Powers) Act (1931) 

under Ss 3 hV,",'! • (1) (e) ~ Notices 

an. j 5 (I 3 (3) and 7 <3) ,ssued in respect of 

with Cn r e “ f S ' 4 (1) (e) ~ In deali "K 
w.th notices Court IS not much concerned with 

promptness or lack of promptness by Govern¬ 
ment in taking action but with words used in 
paper-Nor is it concerned with expediency of 
Government's action (Per Davxs C. J.). 

In dealing with notices issued by Government 

D ii der > Ss '. 3 and 7 ( 3) in res P ecl of an oDence 
alleged to fall within S. 4 (1) (e). the High Court is 
not much concerned with the promptness or lack of 
promptness with which Government took actioD. It 
is principally concerned with the nature of the 
words used in the newspaper. Nor is the question 
of the expediency of the action of Government a 
matter for the Court to consider. [P69 C1; P 71C2] 

(f) Press (Emergency Powers) Act (1931), 
Ss. 4 (1) (e), 25 and 23—Under Act High Court 
and Provincial Government is primarily con¬ 
cerned with whether words complained of have 
prohibited tendency and are of prohibited nature 
— In construing words, Judges can use their 
knowledge and experience of habits and cus¬ 
toms and thoughts of persons on whose acts 
they are called upon to sit in judgment (Per 
Special Bench). 

Under the Act what the High Court and indeed 
the Provincial Government is primarily conoerned 
with is whether the words complained of have or 
have not the probibiied tendency and are of the 
prohibited nature. The Act does not require that it 
shall be proved that this is so. The words “when¬ 
ever it appears to the Provincial Government” in 
Secs. 3 (3), 4 (I) and 7 (3) of the Act, have or are 
intended to have the same use and purpose. Tho 
essential condition of action under the Act is that 
the words complained of must have the prohibited 
tendency and be of the prohibited nature. It is the 
printing or publishing of tho prohibited words 
which is the offence and the words must speak for 
themselves. [P 69 c 2 1 

In interpreting the meaning or the tendency of 
the words, the Judges should use their knowledge 
and experience of the habits and customs and 
thoughts of those upon whose acts they are called 
to sit in judgment. Indeed, S. 114, Evidence Act, 
permits a Judge to use his knowledge of human 
conduct and affairs having regard to time, place 
and circumstances in which the words were used. 
The general context in which the words are used 
can also be looked into. [P 70 C 1] 

(g) Press (Emergency Powers) Act (1931), > 
S. 26 — Construction — Sec. 26 merely permits 
words to be considered in their general context 
(Per Special Bench). 

Section 26 is merely an enabling section and is 
not exhaustive. It merely permits tho words to bo 
considered in their general context. [P 70 0 1J 

(h) Press (Emergency Powers) Act (1931), 
Ss. 27 and 26 —Method whereby fact is or is not 
proved is matter of procedure — S. 27 contem¬ 
plates procedure in revision applications or 
references to High Court (Per Davis C. J 

The method whereby a fact is or is not proved is 
a matter of procedure, of procedural 1 law. I^ 
itself indicates the manner in which, apart from 
S. 26 the tendency of the words complained of may 
be proved. It does not contemplate th ° 
or cross-examination of witnesses. The procedure 
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contemplated is the procedure of revision applica¬ 
tions or references to the High Court. But even in 
revision applications the Court may look at state¬ 
ments of fact testified to iu affidavits as is clear 
from Chap. 15, 21. 9, Rules of the Chief Court. 

[P 70 C 1] 

(i) Press (Emergency Powers) Act (1931), 
Sec. 27 — Rules under, framed by Sind Chief 
Court — Applicability (Per Davis C. J.). 

The rules framed by the Sind Chief Court under 
6 . 27 and which are to be found in Chap. 16 of the 
Sind Chief Court Rules do not of necessity relate to 
the notices issued by the Provincial Government. 
They relate to the applications made under S. *23 of 
the Act by the printers or publishers. [P 70 C 2] 

(j) Press (Emergency Powers) Act (1931), 
Ss. 3 (3) and 7 (3) — Act being penal must be 
construed strictly (Per Davis C. J.). 

The Act is a penal statute and must be construed 
strictly. (P 70 C *2] 

(k) Press (Emergency Powers) Act (1931), 
Ss. 23 (1) and 27, Rules under — Rules relating 
to forfeiture are not exhaustive — They apply 
mutatis mutandis to orders for deposit of secu¬ 
rity under S. 23 (1) (Per Davis C. J.). 

The rules framed under S. 27 by the Chief Court 
relating or pertaining to order of forfeiture are not 
exhaustive and apply mutatis mutandis to orders 
for deposit of security falling within the first part of 
8 . 23 (1). [P 71 C 1) 

( l ) Interpretation of statutes — Rules framed 
under statute cannot govern words of statute 
(Per Davis C. J .). 

The rules framed under a statute cannot govern 
or control the words of the statute. (P 71 C 1) 

(m) Press (Emergency Powers) Act (1931), 
S. 27, Rules under, framed by Sind Chief Court 

R. 5 — Applicant can support his grounds for 
setting aside forfeiture order by statement of 
facts in affidavits (Per Davis C. /.). 

Under It. 5 the applicant is entitled to support 
by statement of facts in affidavits the grounds on 
which he relies for the order of forfeiture to be set 
aside. [P 71 C 1 ] 

(n) Press (Emergency Powers) Act (1931), 
§• 4 (1) (e) — It is sufficient if one of purposes 
of article published in newspaper falls under 

S. 4 (1) (e) tPer Special Bench). 

• To constitute an ofTence under S. 4 (1) (e) it is suffi¬ 
cient if one of the purposes of an article published 
in a newspaper falls within its pnrview. It is suffi¬ 
cient if the words have the tendency referred to in 
8.4 (1) (e) and if they are of tho nature described in 
that section. [p 71 q 

(o) Press (Emergency Powers) Act (1931), 
Ss. 3 and 7 — Ss. 3 and 7 make no distinction 
where printer and publisher are different and 
where they are same - They contemplate action 
against both (Per Special Bench). 

Sections 3 and 7 clearly contemplato action against 
both the keeper of the press and the publisher of 
tho paper, and no distinction is drawn betwoen the 
case where the printor and publisher are two differ¬ 
ent persons or one and tho same. Consequently, 
where the printer and publisher is the same person 
the maximum security of Rs. 6000 can bo demanded 
torn him under Ss. 3 (3) and 7 (3). (P 71 C 2) 

(p) Press (Emergency Powers) Act (1931), 
S. 25—S. 25 is not exhaustive—It does not em¬ 
power High Court to reduce security demanded 
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by Government — Security in excess of that 
permitted by law — High Court can interfere 
(Per Special Bench). 

Section 25 is not exhaustive. Where the security 
demanded by the Government under S. 3 (3) or Sec. 

7 (3) is in excess of what is permitted by law tho 
High Court can interfere under S. 25. But S. 25 does 
not empower the High Court to reduce the security 
when the same is within tho statutory limits. 

(P 71 C 2) 

The fact that the maximum security of Rs. 3000 
has been demanded from the same person in his 
capacity as printer and publisher, is a matter for 
Government and not for the High Court. 

[P 71 C 2] 

(q) Press (Emergency Powers) Act (1931), 

Ss. 26, 3 and 7 — Local Government in forming 
opinion under Ss. 3 and 7 is not subject to any 
limitations as to evidence — When hearing 
application made under S. 23 (1) Court is not 
precluded from considering evidence other than 
words (Per Weston and Tyabji JJDavis C. J. 
Dissenting). 

(Per Weston and Tyabji JJ.) — Section 26 is 
nothing more than an enabliug section permitting 
the words to be considered in their general context. It 
does not mean that the Court may consider no other 
evidence whatever. There is nothing in S. 26 or in 
any other section of the Act to suggest that, when 
forming its opinion under S. 3 or under Seo. 7, the 
Local Government is subject to any limitations as to 
the evidence it may consider. When hearing an 
application made under S. 23 (1), it is open to the 
High Court to consider evidence other than the 
words themselves or their context immediate or 
general, such as letters from aggrieved persons re¬ 
vealing tho prohibited purpose of the articles pub- . 
lished in a newspaper within S.4(l)(e) relied on by 
the Provincial Government in support of the issuo 
of notices by it under Ss. 3 (3) and 7 (3) of the Act. 

[P 72 C 2; P 73 C 1) 

(Per Davis C. J.) — There is nothing in the Act 
which precludes the Provincial Government from 
satisfying itself before taking action cither under 
S. 3 or S. 7 of the Act, that the words complained 
of have in fact succeeded in their purpose, and that 
they have not merely the tendency to cause tho 
harm which the Act seeks to avoid but they have 
caused that harm. This, however, is more a matter 
for the prudence and good conscience of Government 
than of law. The answer to the question whether 
the Provincial Government can lawfully support tho 
notices issued by it under Ss. 3 (3) and 7 (3) of tho 
Act by tho ovidence of the aggrieved persons must 
be found in the Statute itself and not in the rules 
framed undor S. 27. The Statute does not contem¬ 
plate that the Provincial Government shall support 
their notice, at least in the first instance by letters 
from aggrieved persons, stating that they have or 
have not paid money, as the result of the words 
complained of. The purpose or the intention of the 
printor or publisher is not to be proved from letters 
addressed to the Provincial Government by aggrieved 
persons and which reveal the prohibited purpose 
within the meaning of S. 4 (1) (o). Neither Ss. 8 (3) 
and 7 (3) nor the rules framed under S. 27 empower 
the Provincial Government to do anything but servo 
a notice in which the offendiug words are stated or 
described and the deposit is ordered. The sections 
do not contemplate schedules to the notioes in whioh 
documents other than those which contain the 
offending words are appended. They do not oontem- 
plato that letters from the persons aggrieved ad- 
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dressed to an Honourable Minister be appended to 
* the notices. There is nothing in the rules under 
o. 27 to indicate that the Special Bench has in the 
first instance to consider anything but the words 
complained of as contained in the newspaper, book 
or other document and set out in the notice issued 
In the Provincial Government upon the printer or 
publisher. [P 70 C 2; P 71 C 1] 

^ewachand V. Thadhani and Tikamdas 
Wadhinnal — for Applicant (in Misc. Applns. 
Nos. 109 and 110 of 1941, respectively). 

Partabrai D. Punuani, Advocate-General _ 

for Government of Sind. 

DAVIS C. J. — We have before us two applica- 
ions under S. 23 (1), Press (Emergency Powers) Act. 
h> one Mr. M. Ij. Abbasi against two orders dated 
loth and 19th November 1941, made under Ss.7 (3) 
and 3 (3) respectively, against him as publisher and 
l printer of a paper called “New Sind M . The articles 
with reference to which the orders were made were 
stated in the notices by the Provincial Government 
to come within the provisions of S. 4 ( 1 ) (e) of the 
Act. The notices further stated that from certain 
letters and their accompaniments from Rai Bahadur 
Kimatrai and Diwan Bahadur Kalumal, copies of 
which were attached to the notices, it appeared that 
demands for money had been made by Mr. M. U. 
Abbasi and that R. B. Kimatrai had‘in fact paid 
money. It appears clear from the terms of the 
notices that the charge against Mr. Abbasi was that 
he had used his paper for the purpose of blackmail, 
and that in the case of R. B. Kimatrai the black- 
mail had been, for a time, successful. The notices 
under S.3 (3) and S. 7 (3) relate to the same articles, 
and I will deal with the two notices together. In 
each case the Provincial Government required secu- 
C rity of Rs. 3000, so that, as in this case, the pub¬ 
lisher and printer were the same, security of Rupees 
6000 was demanded from one and the same person. 
The material words in S. 4 ( 1 ) (e) to which Ss. 3 (3) 
and 7 (3) both relate are ns follows : 

“(4) (1) Whenever it appears to the Provincial 
Government that any printing-press in respect of 
which any security has been ordered to be deposited 
under S. 3 is used for the purpose of printing or 
publishing any newspaper, book or other document 
containing any words, signs or visible representations 

which.tend, directly or indirectly, (e) to 

put any person in fear or to cause annoyance to him 
and thereby induce him to deliver to any person any 
property or valuable security or to do any act which 
he is not legally bound to do, or to omit to do any 
act which he is legally entitled to do,.” 

It is the case of the Provincial Government that 
J Mr. Abbasi, by a series of scurrilous attacks upon 
It. B. Kimatrai, has caused annoyance to him and 
thereby induced him to deliver money to Mr. Abbasi, 
and that attacks upon Diwan Bahadur Kalumal 
were written with the same purpose, but were less 
successful, but that even an unsuccessful attempt to 
blackmail, nevertheless, falls within the words of 
cl.(e). Mr.Rewachand who appeared for Mr. Abbasi 
with regard to the notice served upon Mr. Abbasi 
as printer, though another learned advocate, Mr. 
Tikamdas Wadliumal, appeared for Mr. Abbasi with 
regard to the notice served upon him as publisher, 
first took the point that the paper “New Sind” was 
not a “newspaper” within the definition of S. 2 (5), 
Press (Emergency Powers) Act, or S. 1, Press and 
Registration of Books Act. The definitions in the 
two Acts are, for the purpose of these proceedings, 
the same, and the definition in S. 2 (5), Press 
(Emergency Powers) Act is as follows : 
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“ ( . 2) . In ,i th ‘ S ^ Ct ' Unle33 tbere is anything repug¬ 
nant m the subject or context. 151 - n lJ, 0 

paper means any periodical work containing public 
news or comments on public news. •• 

Though Mr Rewachand admitted that Mr. Abbasi 
had made a declaration under S. 4. Press & Regis- 
trat on of Books Act, that he was the printer and 
publisher of a newspaper within the meaning of that 
Act. he argued, however, that Mr. Abbasi was not 
bound by a declaration that was superfluous, and 
that the New Sind” was not a newspaper but a 

views-paper.” The paper contained in effect not 
news but views. Reference, however, to the articles 
set out in the first schedules to the notices will show 
that in a series of articles in issues of the paper 
dating from 3rd June 1939 to 20th July 1941, this 
paper “New Sind” has, in the guise of news about 
one, whom Mr. Abbasi describes as ”a famous Ra* 
Bahadur in Karachi, a J. P. and a very important 
person in our city” narrated presumably for the j 
readers of the paper, the Rai Bahadurs alleged 
disreputable activities and way of life, particularly 
his relations with women. The recital of the Rai 
Bahadur’s activities and way of life is enlivened by 
paragraphs such as this : 

"This Rai Bahadur is the most idiotic person I 
have seen in my life. His face and form indicate 
nothing but repulsiveness for manliness. Leaving 
aside his personal appearance which every one will 
abhor, he knows nothing in the world which is 
worth knowing. He is neither a scholar nor a man 
of eompnny.” 

Moreover, as recently as 17th August 1941, Mr. 
Abbasi describes his paper as a newspaper under the 
heading “New Sind Independent Fund.” Mr. Abbasi 
writes : “Nothing in the life of a newspaper is so 
important, nay essential, as independence.” The 
news items published about R. B. Kimatrai may not 4 
be such as to appeal to any but a depraved class of 
readers, nevertheless this paper was published for 
and sold to members of the public. News may be 
social as well as political ; it may be true or false ; 
it may be clean or unclean; yet when, as here, week 
after week, a paper is printed and publishes an 
account of the activities or purported activities of 
one whom the paper describes as a very important 
person in our city, a J. I\ and a famous Rai Baha¬ 
dur, it is in my opinion clearly a newspaper within 
the meaning of the definition. Similarly, when Mr. 
Abbasi or his paper,—it appears unnecessary to dis¬ 
tinguish between the two—proposes to continue his 
attacks upon Diwan Bahadur Kalumal, he intro¬ 
duces him to his readers as Diwan Bahadur Kalu¬ 
mal Pahlumal Bhagnari, B.A., LL. B., retired 
Judge of Small Causes Court, and at one time 
officiating Additional Judicial Commissioner of Sind, 1l 
it is Mr. Abbasi’s clear intention to place before the 
public one whoso doings or alleged doings will be j 
“news.” His article of 12tb October 1941, is to be 
read with two previous articles dated 7th and 14th 
September 1911. These clearly relate to a matter of 
public interest, are headed “Police Please,” and 
relate to an alleged assault upon an advocate’s clerk 
and to an alleged reign of goondashahi in the cityol. 
Karachi. If the proprietors of a paper choose to 
make week by week “news” of the activities or 
alleged activities of persons of sufficient importance 
to interest members of the public for whom the 
paper is published, and to whom it is sola or 8 1 * 0 !* 
away, they cannot, I think, fairly complain that it 
is not a newspaper, and that it does not contain 
public news. They have themselves made wha 
would otherwise bo a matter of private interest, if o 
interest at all, “public news.” 
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Mr. Rcwac hand’s next poiDt wa= that it was 
6 never the intention of the legislature that this Act 
should be used to protect private individuals. He 
1 admitted that the articles were defamatory of Rai 
Bahadur Kimatrai, but the proper remedy, he con¬ 
tends, was for R. 1$. Kimatrai to take appropriate 
action in the criminal or civil Courts. He contended 
that the Act was designed only to deal with the non- 
co-operation movement. We are not however con¬ 
cerned with the debates in the Legislature during 
the passage of a Bill through the Assembly or Coun¬ 
cil. We are concerned only with the intention of 
the Legislature as expressed in the bill as finally 
'passed into Jaw, and wc are concerned to construe 
the word 9 used in their ordinary grammatical 
meaning. An Act is not controlled by its preamble, 
ibut even the amended preamble to this Act is in 
general terms. It says : "Whereas it is expedient to 
|provide for the belter control of the press . . . M The 
b words of cl. (e) of S. 4 (1) of the Act themselves 
appear to refer to private individuals. The words 
within the mischief of the clause nre words "which 
tend, directly or indirectly ... to put any person in 
fear or to causo annoyance to him and thereby 
induce him to deliver to any person any property or 
valuable security or to do any act which he is not 
legally bound to do . . 

Clearly these words relate to private individuals. 
Clearly they are wido enough to cover what is com¬ 
monly known as blackmail, and the fact that the 
person put in fear or annoyance may have another 
remedy by way of civil or criminal action, by a suit 
for defamation or a prosecution for extortion, does 
not exclude tho application of cl. (e), S. 4 (11 in 
appropriate cases. I do not think there is anything 
in the argument that this Act or this section or this 
clause cannot be applied to protect private persons. 
C Mr. Rewnchand then argued that it could never 
have been tho intention of the Legislature that 
action should be taken by a Provincial Government 
in so stale a matter as this. The noticcswere issued 
on 15th and 10th November 1041, yet tho articles 
complained of date back to 3rd Juno 1030. So far 
as Rai Bahadur Kimatrai is concerned, however, 
they continued to 20th July 1041 and the gap 
between the articles dated 22nd September 1939 and 
18th October 1040, though it may be significant, 
doce not materially affect the case. Tho last articlo 
relating to D. B. Kalumal is dated 12th October 
1941. Tho notices were issued by Government in 
November. We are not however much concerned 
W ! tl V^ 0 P rom P tne9s or lack of promptness with 
whioh Government took action. What we aro prin¬ 
cipally concerned with is the nature of the words 
used. Mr. Rewachand then went on to argue 
d that Rai Bahadur Kimatrai did not deliver to any 
person Any property. Ho merely lent money to Mr. 
Abbasi; the cheques wore in thenameof Mrs. Abbasi, 
in whoso namo the press stood, and R. B. Kimatrai 
had sued Mr. and Mrs. Abbasi and had got a decree 
for his money. But ho contended that it was not 
now open either to Government or to tho High Court 
when acting under this Act. to take notico of any¬ 
thing but the articles themselves. The articles, the 
words, must speak for themselves. They must per se 
offend, and this offending must bo tho only possible 
intorpretation. This, at least, after careful atten¬ 
tion, I gathered was the meaning of Mr. Rewn- 
ohand's arguments. 

The Provincial Government has attached to tlio 
notices in Sch. 2 a letter from R. B. Kimatrai 
addressed to tho Honourable Minister, Homo De¬ 
partment, in which R. B. Kimatrai states that 
anoney has bcon ox tor ted from him as tho result of 


theYe attacks upon him in this paper "New Sind" 
and he attaches to his letter photo copies of letters $ 
addressed to him by Mr. Abbasi in which reque ; u 
for money are made. It appears improbable in tho 
extreme that a man who was attacked and perse¬ 
cuted, as Rai Bahadur Kimatrai was attacked and 
persecuted by Mr. Abbasi in his paper, would pay 
money to Mr. Abbasi to assist the paper which was 
made the vehicle of these attacks and persecution,, 
except through fear. Similarly ,in the case of Diwan 
Bahadur Kalumal, there is a letter addressed to the 
Honourable Minister, Home Department, in which 
Diwan Bahadur Kalumal states that false and un¬ 
founded attacks hare l>ecn made against his son, 
and this was because in response to Mr. Abbasi’a 
appeal he refused to contribute to the "New Sinl 
Independent Fund." Further the articledated 12th 
October 1041 in the paper itself under the heading 
"Diwan Bahadur Kalumal, a Gentleman," is itself . 
evidence of the fear, distress of mind and the an- j 
noyance caused to D. B. Kalumal by these attacks 
upon him. I can see myself nothing in the Act and 
no reason why the Provincial Government should 
not satisfy itself before taking action cither under 
S. 3 or S. 7 of the Act, that tho words have in fact 
succeeded in their purpose, and that these words 
complained of have not merely the tendency to 
cause the harm which it is the purpose of the Act 
to avoid, but they have caused that harm. This 
however appears more a matter for the prudence 
and good conscience of Government than of law. 
Under the Act what the High Court, and indeed 
what the Provincial Government is primarily con¬ 
cerned with is whether the words complnincd of 
have or have not the prohibited tendency and are 
of tho prohibited nature. The relevant section of 
the Act does not require that it shall be proved that 
this is so. Section 25 (1) says : J 

"If it appears to the Special Bench on an appli¬ 
cation under sub-s, (1) of S. 23 that the words, 
signs or visible representations contained in the 
newspaper, book or other document in respect of 
which the order in question was made wore not of 
the nature described in S. 4, sub-s. (1), tho Special 
Bcnoh shall set aside the order.'* 

The difference betweon the use of the words 
“appears" and "proved** in legal enactments is well 
understood but is not I think in this caso a matter 
of any moment. Indeed the word9 used in S. 23 are 
somewhat different. Tho words are. . . "tho High 
Court 6hall decide if the newspaper, l»ook or other 
document in respect of which tho order was made 
did or did not contain any words, signs or visiblo 
representations of tho nature described in S. 4, 
sub 8. (1).'* Furthermore tho words "whenever it 
appears to the Provincial Government" are used in /j 
Ss. 3 (3), 4 (1) and 7 (3) of the Act and though 
it may bo argued that theso words relate to tho 
printing or publishing, as tho caso may bo, rather 
than to the meaning or tendency of the words, 
they have or are intended to have, I think, in all 
the sections the sarao use and purpose. 

Now it appears clear to me that au essential con¬ 
dition of action under tho Aot is that tho words 
complained of must havo the prohibited tendency 
and be of tho prohibited nature. It is tho printing 
or publishing of the prohibited words which is the 
offence and tho words must speak for thomsolves. 

If tboy havo tho forbidden tendency or are of the 
forbidden nature, Government can lawfully take 
action. If thoy havo not or are not, Government 
cannot lawfully tako action. Nor do I think it is 
intended by tho Act that tho High Court should 
look, in tho first instance, at least, beyond tho word* 
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in the newspaper, book or other document placed 
before them. The words are there, they are to be 
read, their meaning, their tendency, their nature are 
to be gathered from the word* used themselves the 
Judges using, as I take it they are intended to’use, 
in their interpretation of the meaning or the ten- 
dency of the words, their knowledge and experience 
of the habits and customs and thoughts of those 
upon whose acts they are called to sit in judgment, 
pndeed S. 114, Evidence Act, permits a Judge to 
use his knowledge of human conduct and affairs. 
Clearly also, in dealing with cases in Sind, a Judge 
is expected to use his knowledge of men and affairs 
in Sind. Take, for instance, these very articles now 
before us. Were they published elsewhere than in 
Sind, a Judge might come to the conclusion that 
although these articles were scurrilous, indeed, 
verging on the obscene, if not actually obscene, 
calculated to pander to depraved minds, yet their 
tendency was not blackmail; published as they are 
in Sind, a Judge might come to the conclusion, 
owing to the notorious proclivities of a certain 
section of the Sind Press, that one at least of the 
purposes, if not the principal purpose, of the arti¬ 
cles, occurring as they do week after week, was 
blackmail. Clearly then, though the words must 
6peak for themsejves, they are to be related to time 
and place and circumstances and, as the Judges 
can and must, indeed, so relate them, so logically 
it may he said there is no reason why they should 
not consider material placed before them either by 
the Provincial Government or by the printer or 
publisher, as the case may be, which would assist 
them in their task. 

A Special Bench, however, acting under thestAtute 
exercises statutory powers and reading the words of 
the statute it appears to me that it was not the in¬ 
tention of the Legislature that the Special Bench 
should, in the first instance, at least, consider evi¬ 
dence other than that of the words themselves used 
in the newspaper, book or other document com¬ 
plained of. The words complained of should speak 
for themselves and should themselves reveal the 
prohibited tendency and the prohibited nature. For 
instance, S. 26 refers to evidence in aid of the proof 
of the nature or tendency of the words. 6igns or 
visible representations contained in the newspaper. 
It permits any copy of a newspaper published after 
tho commencement of the Act to be given in evi¬ 
dence. It permits no more. It may be said, however, 
that this is merely an enabling section ; it is not 
exhaustive ; but S. 27 of the Act requires tho High 
Court to frame rules to regulate the procedure in 
the case of applications; the method whereby ft fact 
is or is not proved is a matter of procedure, of pro¬ 
cedural law. It may be said, indeed, that the section 
itself indicates the manner in which, apart from 
S. 26, the tendency of the words complained of may 
bo proved. It does not contemplate the examination 
or cross-examination of witnesses. The procedure 
contemplated is the procedure of revision applica¬ 
tions or references to the High Court. Section 27 i» 

as follows : ... 

“Every High Court shall, as soon as conveniently 
may be, frame rules to regulate the procedure in 
the case of such applications, the amount of cost* 
thereof and the execution of orders passed thereon, 
and until such rules fire framed the practice of such 
Court in proceedings other than suits and appeals 
shall apply, so far as may be practicable, to such 

applications.'* ... 

It is not here contemplated that proceedings 
under the Act should be proceedings as in suits or 
appeals. Some thing simpler and speedier is con- 
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templated The Act itself relates to emergency 
powers but even in revision applications the Court 
may look at statements of fact testified to in affi. 
davits : see R. 9 of Chap. 15 p. 229 of the rules of 
the Court. W hen, however, rules are framed by the 
High Court under the Act. these rules regulate the 
procedure. This High Court has framed such rules 
and they are to be found in Chap. 16A at page 234 
of the rules of the Court. But this point is to bel 
noted ; these rules of necessity do not relate to the 
notices issued by the Provincial Government. They 
relate to the applications made under S. 23 by the 
printers or publishers. In my opinion, however, the 
answer to the question whether the Provincial Gov- 
eminent can lawfully support the notice by the' 
evidence of the aggrieved persons must be found in 
the statute itself. To me it appears that the statute 
does not contemplate that the Provincial Govern¬ 
ment shall support their notice, at least in the first 
instance, by letters from aggrieved persons, stating 
that they have or have not paid money, as thel 
result of the words complained of. It doe3 not 
appear to me that the purpose or the intention of 
the printer or publisher is to be proved from letters 
addressed to the Provincial Government by aggrieved 
persons and which reveal the prohibited purpose 
within the meaning of cl. (e). In my opinion, the 
words complained of should speak for themselves. 
Reading through S. 3 (3) and S. 7 (3), under which 
the notices are issued, what the Provincial Govern¬ 
ment is required to do and what, indeed, it is per¬ 
mitted to do,—and this is a penal statute and must 
be construed strictly, — is to state or describe the 1 
words, 6igns or visible representations complained 
of. It is as well to set out the whole of that sub¬ 
section. It is as follows : 

"(3) Whenever it appears to the Provincial Gov¬ 
ernment that any printing-press kept in any place 
in the territories under its administration in res¬ 
pect of which security under the provisions of this 
Act has not been required or having been required 
has been refunded under sub s. ( 2 ), is used for the 
purpose of printing or publishing any newspaper, 
book or other document containing any words, signs 
or visible representations of tho nature described in 
S. 4. sub-s. (1), the Provincial Government may, by 
notice in writing to the keeper of the press stating 
or describing such words, signs or visible represen¬ 
tations. order the keeper to deposit with the Magis¬ 
trate within whose jurisdiction the press is situated 
security to such an amount, not being less than five 
hundred or more than three thousand rupees as tho 
Provincial Government may think fit to require, in 
money or the equivalent thereof in securities of the 
Central Government as the person making the depo¬ 
sit may choose.’* 

Sub-section (4) merely provides for the appoint¬ 
ment of a date whereon tho deposit shall be made. 
There is nothing in sub-s. (3) of Sec. 3 which 
applies to the printer or in sub-s. (3) of S. 7, 
which applies in similar words to the publisher, 
which empowers the Provincial Government to doj 
anything but serve a notice in which the offending, 
words are stated or described and tbe deposit is 
ordered. The section does not contemplate schedules 
to the notices in which documents other than those 
which contain the offending words are appended. 11 
does not contemplate, as in this case, that letters 
from the persons aggrieved addressed to an 
able Minister be appended to the notices. Moreover, 
turning to the rules of this Court, there is nothing m, 
them which support the case that the P«vmc.al 
Government can append to the notices, letUys> Ji 
aggrieved persons addressed to an Honourable Mims-l 
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ter. The rules themselves <lo not appear exhaustive. 
a They relate or pertain to order of forfeiture, though 
in this case no order of forfeiture has been made. 
The orders in this case are for deposit of security 
and fall within the first part of S.23(l). but it must 
betaken that the rules mutatis mutandis apply. 
|They cannot, however, govern or control the words 
of the statute under which they are made. I can see 
nothing in the rules which support the case that 
the Special Bench has, in the first instance, to con¬ 
sider anything but the words complained of ns con¬ 
tained in the newspaper, book or other document 
and set out in the notice issued by the Provincial 
Government upon the printer or publisher. In K. 5 
of the Buies of the Court, it is provided that the 
petition shall state the ground or grounds on which 
it is sought to set aside the order of forfeiture. It 
may be said that the applicant is entitled to support 
by statement of facts in afbdavits the grounds on 
b which he relies for the order to be set aside. It may 
be that these affidavits can be met by counter affi¬ 
davits on the part of the Provincial Government in 
which the contentions of the priuter or publisher are 
met. It may be that these counter affidavits may 
refer to letters of aggrieved persons, and for all this 
provision may be made by appropriate rules. But 
tbe point does not here arise, and it is not necessary, 
and, indeed, it is not wise to decide more in a caso 
than the decision requires. It is, however, my opi¬ 
nion that the statute does not intend that Govern¬ 
ment should in its notice support its case by letters 
of aggrieved persons. 

Tho words used should speak for themselves. They 
must, upon a reasonable construction, be of the pro¬ 
hibited nature; if they are, the Court will interfere; 
if they arc not, the Court will not interfere. There 
appears here no room, no need for letters of aggrieved 
C persons. The Judges in deciding whether the words 
arc or are not of the nature described will use their 
own knowledge and experience. In addition, S. 26 
of the Act makes special provision for evidence in 
the case of newspapers. All this, however, makes no 
difference to my conclusions in this case. There is 
not a shadow of doubt in my mind that the words 
complained of, contained in the copies of the news¬ 
paper, have tho tendency and are of the naturo 
described in cl. (e) of S. 4 (1). It is unnecessary to 
give these words further publicity by discussing tho 
articles at length. The applicant has in his petition 
contended himself with affirming that “New Sind” 
is not a newspaper within tho meaning of the rele¬ 
vant sections and with a bare denial that the words 
are not of the nature described in sub-s. (1) (e) of 
8. 4. On the first point it is clear the applicant ha9 
no cose; op tbe second point it is also clear, in my 
<2 opinion, tho applicant has no case. No explanation, 
which I can accept, has been given to us, why, if 
these scurrilous articles were not published for tho 
purposeof blackmail, they were published at all. The 
admission that tho articles wero defamatory carries 
the case of the applicant no further. 

Appearing as they did, week after week, contain¬ 
ing as they do scurrilous attacks verging upon 
obscenity, if not actually obscene, printed and pub¬ 
lished os they are in Sind, their purpose is, in my 
opinion, blackmail. It may bo, this is not their only 
purpose. Their purpose also may be to sell the paper 
to persons of depraved minds and appetites, but it is 
sufficient if one of tho purposes falls within cl. (e); it 
ia sufficient if the words have the tendency referred 
to in cl. (e) and if they are of tho nature described 
m that olauso. It is true that the attacks made upon 
Diwan Bahadur Kalumal are not so scurrilous and 
are not made so frequently as the attacks upon Rai 
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Bahadur Kimatrai, but in the article dated 12th 
October 1941 under tbe heading “Diwan Bahadur 
Kalumal a Gentleman’* tbe writer—and it is to bo 
presumed it is Mr. Abbasi himself—describes the 
distress and agony of mind the articles already pub¬ 
lished caused to this old gentleman. Again, so far 
as the articles relating to Diwan Bahadur Kalumal 
are concerned, in my opinion, the Provincial Gov¬ 
ernment was acting within its Iawfill powers when 
it took action under Ss. 3 (3) and 7 (3) and, in my 
opinion, we cannot say, within the meaning of 
S. 2-3 (1), that it appears to us the word3 complained 
of are not of the nature described in 8. 4, sub-s. (1). 

In this case the clause of sub-s. (1) of S. 4 is cl. (e). 
The question of the expediency of the action of 
Government i9 not a matter for us to consider. I am, 
therefore, in no manner prepared to say that it ap¬ 
pears to me the words complained of are not of the 
nature described in S. 4 (1) (e) of the Act. On this 
ground there is, therefore, in my opinion, no reason / 
for our interference and the setting aside of tho 
orders. 

The question of the amount of security now alone 
remains. In this case the maximum security of 
Bs 3000 has been demanded from Mr. Abbasi in his 
dual capacity of printer and publisher. In effect a 
security of Bs. 6000 has been demanded from one 
man. Though S. 5, Press and Registration of Books 
Act, contemplates one declaration by printer and 
publisher, S. 4 refers to the keeper of the press, 
while S. 6 refers to the publisher of the paper. Sec¬ 
tions 3 and 7, Press (Emergency Powers) Act, how¬ 
ever, clearly contemplate action against both tbe 
keeper of the press aud the publisher of the paper, 
and no distinction is drawn between the case where 
the printer and publisher are two different persons 
or one and the same. The Advocate-General argued 
that our powers wero strictly limited by S. 26 of the 
Act. We had power but to 6nd whether the words 
did or did not fall within the mischief of tho section, 
and to set aside the order or not accordingly. But 
S. 25 is not, in my opinion, exhaustive. It cannot be 
contended that if Government, for instance, demand, 
ed security of Bs. 4000, when tho law permitted 
them to demand security of Rs. 3000, we should be 
powerless to interfere, but S. 26 does not, in my 
opinion, give the High Court power to reduce the 
security demanded. The fact that tho maximum 
security of Rs. 3000 has been demanded from the 
6ame person in his capacity as printer and os pub¬ 
lisher, is a matter for Government and not for us. 

I think, therefore, both these applications must fail 
and must be dismissed with costs. 

WESTON J. — (Concurring Order.) The ap¬ 
plicant is tho keeper of a press known as “New 
Sind*’ and also is or was the publisher of a periodical j 
bearing that name. Ho has been directed by tho 
Government of Sind, under Ss. 8 (3) and 7 (3), Press 
(Emergency Powers) Act, 1931, to deposit security 
to the amount of Rs. 3o00 under each section, and 
he has now applied under S. 23 of the Act that we 
should set asido these orders of Government. Tho 
order under 8. 7 (3) is dated 15th November 1941 
while that under S. 3 (3) is dated 19th November 
1941. Except for differences duo to tho applicant 
being addressed os the publisher in the ono order 
and os tho keeper of the press in the other, and to 
the sections under whioh they are made, tho otdera 
aro practically identical, and to each is appended a 
schedule oontaining extracts from issues of “New 
Published between May 1939 and Ootober 
1941, in which, according to tho order, words of tho 
nature described in cl. (e) of sub-B, (1) of S. 4 of tho 
Act have appeared. The extracts, it should be stated 
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are comment upon the life and conduct of two citi- 
• zens of Karachi, R. B. Kimatrai and D. B. Kalumal, 
and are of a most scurrilous nature. In the orders it 
is also said that from letters of It. B. Kimatrai and 
1). 1>. Kalumal it appears to Government that de¬ 
mands for money have been made from these two 
persons, and that in the case of R. B. Kimatrai 
money has been paid by him. Words of the nature 
of those described in cl. (e) of sub-s. (I) of S. 4 of the 
Act are words “which tend directly or indirectly to 
put any person in fear or to cause annoyance to him 
and thereby induce him to deliver to any person any 
property or valuable security or to do any act which 
he is not legally bound to do, or to omit to do any 
act which he is legally entitled to do.'* 

It is quite clear from the orders that the conclu¬ 
sions to which the Government of Sind has come 
and upon which it has acted are that the applicant 
published in “New Sind” defamatory statements 
' l concerning two prominent residents of Karachi with 
the object, apparent to those persons, of inducing 
them to pay to him money, in order to avoid further 
publications. It these conclusions of Government are 
true, it seems to me incontestable that the words 
complained of fall fairly within the mischief of 
cl. (e) of sub-s. (1) of S. 4 of tho Act, and that under 
Ss. 3 and 7 the Government of Sind had discretion 
to pass the orders for deposit of security which they 
did pass. The grounds upon which we are asked to 
interfere with these orders, apart from certain argu¬ 
ments upon what is called the proper exercise by 
Government of its discretion, which arguments, in 
my opinion, do not require discussion, are, firstly, 
that tho periodical “New Sind” is not a newspaper, 
and, therefore, no order could bo made against the 
present applicant under S. 7 (3), and, secondly, that 
the articles referred to in the orders do not bear the 
C interpretation which Government has placed upon 
them. 

“Newspaper** is defined in S. 2 (5) of the Act as 
“any periodical which contains public news or com¬ 
ments on public news.” That “New Sind” is or was 
a periodical is not disputed, but it has been suggested 
that what it contained was not “public news** but 
“private views,** or, at the most, “private news.” 
The expression “public news” is not defined in the 
Act, but I take it to mean something such as “cur¬ 
rent happenings or alleged current happenings of 
interest or likely to be of interest to the public or to 
a portion of tho public.*' I do not think that any 
ideological or ethical conceptions enter into the 
definition, and the journalist who dredges the gut¬ 
ter for sensation is a9 much a purveyor of news as 
his more reputable colleague who reports the affairs 
of nations. As apparently “New Sind enjoyed 
d some circulation, its contents presumably were of 
interest to a portion of the English reading public, 
and however one may dcploro that interest, the 
publication cannot be urped to have removed itself 
from the category of newspaper by reason of the 
falsity or the baseness of the matter it has printed. 

I notice that in one of tho extracts appearing in 
!he schedule, to the orders “»»'Snj J" d «crIta 

ilSClf “ S tcred'as^a'news'pape'r under'th^PressTand 

Registration of Rooks Art. 1867. In the first point 
raised, therefore, I can see no substance. 

On the second point, it is urged tnat although, 
i oll i,» the words complained of were defamatory 
rnd caused annoyance to R. B. Kimatrai and to 

D B Kalumal, yet there is nothing m tho words 
themselves, in the articles in which they appeared, 
or in other issues of the newspaper which esta¬ 
blishes tho further tendency required by cl. (e) of 
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font ( .o’n nanlely ’ lhC te , ndeDC y induce those per- 
/ tZ- m , 0n< 7 t0 the a PPi‘cant or to some other 3 
person This tendency, it is said, must be apparent 

|[ “ t ! le / ecor . ds of the newspaper itself. I think 
it must be said that the words ‘tend directly or 
indirectly mean something more than ‘have as a 
possible result. 1 There must be something more 
than a mere possibility. The effect which words 
will produce upon the person to whom they refer 
may vary widely according to the nature and 
temperament of that person. Not every newspaper 
attack, defamatory though it may be, is made with 
the intention of obtaining payment of money by 
the victim, nor do I think every such attack can be 
said to have the “tendency” to induce payment of 
money. In many such cases the "tendency” might 
more properly be said to be to provoke a breach of 
the peace. It is, of course, not usual for the black¬ 
mailer practising this branch of his crime to 
publish that his assertions are made in order to / 
extract money. If he did so, his writings at once 
would lose their power to harm, and therefore to 
yield profit. The ‘tendency’ required by cl. (e) of 
sub-s. (1) of S. 4 may often be indirect, as the 
section itself contemplates, and not apparent on the 
face of the words themselves. For proof not only of 
the intention of the writer but of what is really 
material, the effect which the words are likely to 
produce, it may be necessary to look to evidence 
other than the words themselves, their context, or 
the general nature of the newspaper. If by reason 
of other provisions of the Act it is not permissible 
to look at other evidence then, in my opinion, wo 
should allow the present applications and hold that 
the activities of the applicant, however reprehensi¬ 
ble they may be, are outside the scope of S. 4 (1) 
of the Act. For, taking the words by themselves as 
reproduced in the schedules to the orders, I should 0 
find it impossible to predicate that they have the 
“tendency” required by tho section, and this, I 
think, would be enough for tho negative finding 
required by S. 25 (1). 

Is there then anything in the Act which requires 
that the tendency set out in sub-s. (1) of S. (4) 
must bo plain from tho words themselves or from 
their context immediate or general ? I do not think 
that there is. In the first place, as I have men¬ 
tioned by reason of the wording of the section 
itself the tendency may be indirect only and this 
does not suggest that the Act is to have application 
only when the tendency of the writings is apparent 
on the record of the newspaper itself. Some support 
for the argument may perhaps bo found in S. 26, 
the marginal note to which is ‘evidence to prove 
nature or tendency of newspapers/ and which 
provides that, on the hearing of applications made /» 
under S. 23 (1), any copy of the newspaper pub¬ 
lished after tho commencement of tho Act may be 
given in evidence “in aid of the proof of the nature 
or tendency of the words contained in such news¬ 
paper in respect of which the order was made.” 
But I do not think that this section is more than 
an enabling section permitting tho words to bo 
considered in what I have called their general con¬ 
text. I cannot see that it means that the Court 
may consider no other evidence whatever. There is 
nothing in S. 26 or in any other section of the Act 
to suggest that, when forming its opinion under| 

S. 3 or under S. 7, the Local Government is subjeot 
to any limitations as to the evidence it may con-! 
sider. It would be strange if tho Court heanng an 
appeal or revision application upon what after all is 
a question of fact were required to wnflne 
a part only of tho evidence upon which the decision 
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has been based. In my opinion, when hearing an 
0 application made under S. 23 (1), it is open to the 
•High Court to consider evidence other than the 
words themselves or their context immediate or 
general. 

* On the other evidence in this case, I think there 
can be no doubt that the purpose oi the applicant 
in writing the scurrilous articles was to extort 
money from the persons whom he defamed, and 
that this purpose was understood by his victims. 
The first series of articles against R. B. Kimatrai 
was published between May and September 1939. 
This series of articles was preceded by r request 
made to R. B. Kimatrai in January 1939 for “some 
advertisement/’ In December 1939. R. B. Kimatrai 
paid by cheque to applicant Its. 500 ostensibly as a 
loan to applicant’s wife, and two further payments 
each of Rs. 50 are admitted to have been made. In 
b October 1910 the attacks upon R. B. Kimatrai 
again began. In an issue of “New Sind’’ of date 
16th March 1941, there are references to the re¬ 
ceipt by applicant of Rs. 600 from R. B. Kimatrai, 
concerning which, it appears, comment had ap¬ 
peared in another newspaper known as “Karachi 
Daily.” In this issue of “Now Sind” applicant 
explained the payments as payments for “personal 
work,” but he did not say what was this personal 
work. Before us the payments are described as 
friendly loans. There can be no doubt whatever 
that the payments were sought and paid as hush 
money. In the case of D. B. Kalumal no payment 
is said to have been made, but it appears that in 
August 1941, about six weeks before the article at¬ 
tacking D. B. Kalumal appeared, applicant had 
written to him asking for support to what applicant 
called his “New Sind Independent Fund.” It ap¬ 
pears clear that the article of date 12th October 
1941, followed the failuro of this appeal for money, 
and was published to strengthen a later request 
whioh would have been made but for the orders for 
seourity which have beon made and which have re¬ 
sulted in the cessation of publication of “New Sind.” 

I consider, therefore, that the writings set out in 
the schedules to the orders made by Government 
wore of the nature described in ol. (e) of sub-s. (1) 
of S. 4 of the Act, and that the two applications 
before U9 must bo dismissed. 

TYABJI J. — (Concurring Order). The ordors 
passed by the Local Government under Ss. 3 (3) 
and 7 (3), Indian Press (Emergency Powers) Act of 
1931 are objected to by the applicant on two 
grounds: first, that the Act did not apply to the 
articles complained of published in tho periodical 
d called “New Sind,” as this periodical was not 
a newspaper within the meaning of that term as 
defined in S. 2 (5) of the Act; and second that 
the articles complained of did not contain any 
words of tho nature described in S. 4 (1) (o) as 
alleged. I agree with ray learned brothers that tho 
applicant has not succeeded in his contentions trad 
no reason has been shown for setting these orders 
aside undor S. 23 of tho Act. “New Sind" was 
admittedly a periodical published for tho general 
public whioh had described itself as a newspaper, 
and had been registered as a newspaper undor the 
Press and Registration of Books Act of 1867. This 
does not of course preoludo the applicant from 
showing that the periodical was not in fact a news¬ 
paper within the meaning of S. 2 (5), Indian Press 
(Emergency Powers) Aot of 1931 whioh defines a 
‘newspaper 1 ’ in these terms : "Newspaper” means 
any periodical work containing public news or com¬ 
ments on public nows.” 

It has been argued before us that “New Sind” 
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was principally concerned with publishing the ap- c 
plicaat’s personal views regarding the doings of 
private individuals, and that the matter published 
therein was therefore only private news and not 
public news. The argument implies that the charac¬ 
ter of an item ot news which was published must 
in itself and apart from its publication, be such as 
to entitle it to be fairly regarded as news concerning 
public affairs or public bodies or public men, before 
it could be described as an item of public news. I 
do not think that this is correct. Anything new or 
unknown when communicated to another is news, and 
news which is intended for, or is communicated to the 
general public, no matter what its nature, is public 
news. It is only by publication, by becoming public, 
by being communicated to the general public that 
news can become public. Publication may of course 
occur in many ways not only by publication or 
printed matter. But, it may be asked, if the words f 
“public nows” are construed in this way as mean¬ 
ing news which was intended for the general public 
or which had reached the general public, does no; 
the word “public,” which occurs twice in the ex¬ 
pression “public news” in the definition cited above, 
become entirely redundant, when the news referred 
to is news contained in a periodical work which 
presupposes or implies publication ? In my opinion 
it does not, and has in fact an important signi¬ 
ficance. A periodical work, though printed and 
published, may not, os is often the case, be intended 
for the general public, and may be specially publish¬ 
ed for a very narrow circle of readers interested in 
a particular subject. The matter published in such 
a periodical which was not intended for the general 
publio could not be regarded as public news. Suoh 
a periodical would not contain publio news, would 
not be a newspaper, and the Act would not apply to g 
it. It appears to me to follow from or to beimpliciti 
in this definition that an item of news, irrespective 
of its nature when reported in a paper published for 
the general public would be a public nows, but if 
published only in, for instance, a periodical inten¬ 
ded for a small circle of medical branch of patho¬ 
logy, would not bo public news. The Indian Press 
Act would apply in the case of the former kind of 
periodical, but not of tho latter. As “New Sind” 
was a periodical published for the general publio, 
all news appearing in it was public nows, and tho 
paper was a “newspaper” within the moaning of| 
tho Aot. 

The second contention of the applicant is that the 
articles complained of did not contain any words of 
the naturo described in S. 4 (1) (o) of the Act, that 
is to say, words which tended directly or indirectly 
to put any person in fear or to cause annoyance to & 
him and thereby induce him to pay money os was 
alleged. Now in this case tho Local Government 
attached two schedules to tho notices which were 
served upou the applicant. In Sch. 1 wero set out 
the words complained of extracted from a large 
number of issues of the “New Sind.” Schedule 2 
contained copies of letters written by Rai Bahadur 
Kimatrai and Dewan Bahadur Kalumal and oopies 
of certain other documents which showed that the 
applicant had oithcr extorted or attempted to extort 
money from them. 

R. B. Kimatrai asserted in his letter that he was 
first induced to make a payment of Rs. 15 to the 
applicant on 80th November 1938. Ho was again 
approached in January 1939 with a request to 
patronise New Sind” and got advertisements prin¬ 
ts wbioh he declined to do. The issue 
of 24th May 1939 contained an announcement that 
the next issue would deal with the "Romance of a 
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a *£! Bahadnr ” T1 ‘ e of 27th May announced : 

Please, we have held back many articles for want 
of space chiefly Romance of a Rai Bahadur.*’ The 
issue of 3rd and 7th June contained attacks of the 
vilest character on the personal character of the Rai 
Bahadur. The issue of 10th June announced that 
the next issue would contain an article : “Rai 
Bahadur marries his daughter.*’ Then followed a 
series of similar articles in the issues of 14th and 
27th June and 16th and 22nd September. As a 
result of this persecution, the Rai Bahadur was 
induced to pay a sum of Rs. 500 to the applicant on 
23rd December 1939, in the shape of a loan made 
to the applicant's wife. The immunity purchased by 
the Rai Bahadur was short-lived. He was induced 
to pay a further sum of Rs. 50 on 29th February 
1940 Further requests having been declined, more 
articles of the same kind appeared against the Rai 
b Bahadur in the issues of 13th October 1940, 16th 
and 23rd March 1941 and 20th July 1941. It may 
be mentioned that the sums paid and the dates on 
which they were paid are not disputed. Dewan 
Bahadur Kalumal alleged in his letter that the 
applicant published a scurrilous attack upon his son 
in the issue of 7th September 1941 and at the same 
time wrote a letter to the Dewan Bahadur asking 
for help and stating that the applicant would per¬ 
sonally call upon him. As Dewan Bahadur did not 
respond to this letter, a copy of which appears in 
Sch. 2, the applicant published two further attacks, 
this time upon the Dewan Bahadur himself in the 
issues of 14th September and 12th October 1941. 

It has been argued before us that the Act does not 
contemplate that the Local Government should take 
any thing other than the words complained of into 
, consideration when passing such orders; and that in 
considering the question whether the words did or 
did not have the alleged tendency to blackmail, we 
cannot look at the evidence which the Local Govern¬ 
ment had before it regarding the payments made to 
the applicant or demanded by him. It has further 
been pressed before us that if this material in Sch. 2 
is excluded from our consideration, the words set 
out in Sch. 1 contain nothing more than vile defa¬ 
matory and even obscene personal attacks on two 
individuals which in themselves do not reveal any 
tendency, direct or indirect to blackmail. I am of 
the opinion that there is nothing in the Act itself or 
in any principle of general application outside the 
Act which either made it improper for the local 
Government to consider the evidence appearing in 
Sch. 2, or which precludes us now from considering 
such evidence. Indeed, I am of the view that it was 
not only expedient but perhaps even necessary for 
the local Government to adopt some such course as 
was taken in this instance. 

It is true that in such a case not only the main 
question but the only question before one throughout 
ig : what is the true nature and tendency of the 
articles in question ? In answering this question one 
must let the words speak for themselves and look 
principally to the words themselves. The tendency 
alleged must be wholly contained in the words, and 
not be found in anything outside the words. The 
words themselves must be found to be the instru¬ 
ment of blackmail. But the true nature and tendency 
of an article may not be fully revealed unless light 
was thrown upon it by elucidating circumstances 
outside the words. When such light is thrown upon 
them, I do not think the words speak the les3 for 
themselves. It seems to me that the effect of the 
evidence contained in Sch. 2 is to lead one to a 
greater understanding of the true nature and ten¬ 
dency of the articles, and of the manner in which 
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tend ', nCy did in {act I nm 

? in th opimon that before the action of the 

^eir tbatTeT 1 T™ be j,1Sti6ed - il must cl( A 

ArnnJ iV h . 1 ndenC - T re 'l u,re ‘ 1 'VOS in fact there, 
H eri\ M b ® Sul5cient ,0 show merely that 
there was some reason for suspecting the existence 

of the tendency There are two essential element! 
which must be shown to be present together, first, 
that of putting persons in fear or causing annoyance 
to them, and second, that of inviting such persons to 
purchase immunity by making payments. The 
second essential cannot be presumed from the exis¬ 
tence of the first, and it is only in Sch. 2 that wo 
have any evidence regarding this second essential 
element. 

There is no doubt that we have a very exceptional 
case before us. It has been frankly admitted on 
behalf of the applicant that he made it his business 
to publish scandalous and defamatory matter. His 
advocate stated before us in the presence of the 
applicant that by catering to the most depraved 
tastes of the public the applicant was able to sell 
his paper so well that he was not even afraid of the 
litigation to which he exposed himself by such 
publications. In such circumstances, and without 
anything further, the inference that articles of the 
kind we have before us in Sch. 1, published by one 
engaged in journalism of this disreputable character 
had an inherent tendency to blackmail, may be very 
easily drawn. But I am doubtful whether even in 
such a case it would be proper to draw such an 
inference when construing a penal enactment. It is 
clear that such an inference in the case of equally 
scurrilous publications published by a more respect¬ 
able journalist would bo obviously unjustifiable. The 
inference involves assuming something which is only 
suspected to be there. It is, therefore, that I think 
that the Local Government were well advised in this 
case in showing that they had evidence of actual 
payments before them and incorporating that evi¬ 
dence in Sch. 2. I need only add that in view of the 
evidence appearing in the two schedules I agree that 
our decision must be that the nature of the words 
contained in the articles, in respect of which the 
Local Government has passed the orders was such 
as is described in S. 4 (1) (e) of the Act. 

G.N./R.K. Applications dismissed. 

Q p Q' _ 

(b) (‘40) Chitalev, Preamble N. 9 Pt. 2. 

('41) Mulla, S. 1 P. 3 Pt. (m). 

(c) (*40) Chitaley, Preamble N. 10 Pt. 1. 

Cr. P. C— 

(j) (’41) Chitaley, Preamble N. 2 Pt. la. 
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Dhanrajmal Chatandas — Applicant 

v. 

Commissioner of Income-tax , Bombay 
Presidency , Sind and Baluchistan — 

Opponents 

Misc. Application No. 37 of 1940, Decided.on 16th 
July 1941. 

(a) Income-tax Act (1922), S. 66 ( 2 ) — Whe- 
ther particular section of Act is to beiapplied in 
making assessment is question of law — ° 

decision of Chief Court-Fact that there is deci¬ 
sion of Bombay High Court cannot bar assessee 

from seeking decision of Chief Court. 
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The question whether a particular section of the 
* Income tax Act is to be applied when making an 
assessment is a question of law: ('39) 26 A.I.R. 1039 
Sind 203, Rcl. on. [P 75 C 2] 

. When there is no decision on that question by the 
Sind Chief Court the asse>see cannot be debarred 
from seeking a decision of the Sind Chief Court by 
reason of the fact that there exists a decision of the 
Bombay High Court. [P 7o C 2] 

(b) Income-tax Act (1922), S.66 (2)-Income- 
tax Oflicer ordering registration of instrument 
of partnership — Whether be is estopped from 
holding persons mentioned in instrument as 
partners to be members of joint Hindu family 
is question of law. 

The question whether the Income-tax Officer, 
having ordered registration of the instrument of 
t partnership is estopped from holding persons men- 
b tiooed therein as partners, to be members of a joint 
Hindu family and from assessing them together, 
involves a question of law and tho assessee is entitled 
to tho decision of the Chief Court on that question. 

(P 75 C 2] 

(c) Income-tax Act (1922), S. 66 (2) — Appli¬ 
cation to direct Commissioner to state case— 
Costs ought in absence of special circumstances 
follow event. 

The ultimate decision on the point of law, whe¬ 
ther for or against the Commissioner, can have no 
bearing on the question whether there was a point 
of law upon which a cose should have been stated, 
and therefore, the costs of an application to direct 
tho Commissioner to state a case, ought, in tho 
absence of special circumstances to follow the event: 
('39) 26 A. I. R. 1939 Bom. 448, Rel. on. 

C [P 75 C 2] 

Suganlal Hassajuind — for Applicant. 

Partabrai D . Punwani , Advocate-General — 

for the Crown. 

WESTON J_This is an application under 

S. 66 (3), Income-tax Act, 11 of 1922, praying that 
tho Commissioner of Income-tax, Bombay Presi¬ 
dency, Sind and Baluchistan, be required to state a 
case and refer the questions of law arising from it 
to this Court. The learned Commissioner of Inoome- 
tax by an order dated 24th November 1939, rejected 
an application made by the present applicant to 
refer what were termed five questions of law. These 
questions are not happily stated and some of them 
clearly involve no law at all. But from the record 
and from the arguments advanced before us, it 
appears that the questions upon which the applicant 
** desired reference are really two and may be stated 
os follows : (1) Whether on partition having taken 
place in the year 1937-38, S. 25-A or S. 26 (2), 
Incomo-tax Act, applies to the assessment for that 
year; and (2) Whether the Income-tax Officer, hav¬ 
ing ordered registration of the instrument of part¬ 
nership dated 24th September 1937, was estopped 
from holding four of the persons, mentioned therein 
os partners, to b8 members of a joint Hindu family 
and from assessing them together. 

Tho learned Commissioner refused to make a 
reference on tho first question, or rather, upon tho 
questions stated by the applicant which really 
amounted to this question, because he considered it 
was decided by a ruling of tho Bombay High Court 
in (1938) I. T. R. 25;1 and he considered, therefore, 

1. (*38) 25 A. I. R. 1938 Bom. 350 ; 176 1. C. 817 : 
(1938) I. T. R. 25 : 40 Bom. L. R. 452, Comrnis- 
aloner of Incomo-tax, Bombay v. Jesingbhai Ugar- 
chand. 


there was no need for ft reference on this point.’ 
There appears to be no decision on this question by 
this Court, and the applicant cannot be debarred] 
from seeking a decision of this Court by reason of; 
tho fact that there exists a decision of the Bombay 
High Court. Thero can bo no doubt that the question 
whether a particular section of tho Income-tax Act 
is to be applied when making an assessment is a 
question of law : see I. L. R. (1939) Kar. 779.- Tho 
second question of estoppel was not properly raised 
in the application of the applicant to the Income- 
tax Commissioner, but it was disposed of by tho 
Commissioner on the bare statement that no ques-| 
tion of estoppel arose. But on the question, as we ( 
have stated it, wo think a question of law does arise, 
and that the applicant is entitled to a decision of 
this Court on this question. We must, therefore, 
allow this application and wc must require the 
Commissioner to 6tate a case on the questions we ( / 
have set out above and refer it to this Court for 
decision. The applicant has claimed hiscost3 of the 
present application, and ho relies upon a ruling of 
the Bombay High Court, 41 Bom. L. R. 919. 3 The 
learned Chief Justice in that case held that the 
ultimate decision on the point of law, whether for: 
or against the Commissioner, can have no bearing 
on the question whether there was a point of law, 
upon which a case should have been stated, and, 
that therefore the costs of an application to direct 
the Commissioner to state a case, ought, in the 
absence of special oircumstances, to follow the event.) 
We think that this principle should he followed and 
we therefore direct that the applicant should havo 
his costs in the present application. 


G.N./RK. 


Application allowed . 


2. ('39) 26 A. 1. R. 1939 Sind 293 : 186 I. C. 790 : 4 
I. L. R. (1939) Kar.779, Commissioner of Inoome- 
tax, Bombay Presidency, Sind & Aden v. Central 
Popular Assurance Co., Ltd., Karaohi. 

3. ('39) 26 A. I. R. 1939 Bom. 448 : 185 I. C. 556: 
I.L.R. (1939) Bom. 574 : 41 Bom.L.R. 919, Central 
Talkies Circuit v. Commissioner of Income-tax, 
Bombay. 

A. I. R. (29) 1942 Sind 75 

Davis C. J. and Weston J. 

Karamdin s/o Hamid Bahlkani and 
- others — Applicants 

V. 

Emperor . 

Criminal Revn. Appln. No. 210 of 1941, Decided 
on 7th October 1941, for revision o! order of Dist. 
Magistrate, Upper Sind Frontier, D/- 10th June 
1941. 

(a) Criminal P. C. (1898), S. 476— 1 "Court"— 
District Magistrate acting under S. 8 (2) Sind 
Frontier Regulation is Court. 

The hearing of evidence is not an essential pre¬ 
liminary before a Magistrate can be held to bo 
acting A9 a Court. Therefore even though a Distriot 
Magistrate acting under S. 8 (2) Sind Frontier 
Regulation does not act upon evidence whioh he 
himsolf has heard, he i9 still a Court within the 
meaning of S. 476, Criminal P. C. [P 76 C 1,2} 

(b) Sind Frontier Regulation (3 of 1892), S. 8 
— Question whether prosecution should be 
launched under S. 476, Criminal P. C., is not 
question falling under S. 8. 
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A. I.R. 


a The functions of the Council of EKlers are akin 
to those of assessors, but the questions which may 
be referred to the Council under S. 8, Sind Fron¬ 
tier Regulation, are the guilt or innocence of persons 
accused of offences punishable under the Penal Code 
with death or transportation for life. An order 
under S. 476, Criminal P. C., is not such a question. 
It is only a finding that a prosecution is expedient. 

[P 76 C 2] 

P. S. Shahani — for Applicants. 

D. N. O'Sullivan , Ptiblic Prosecutor — 

for the Crown. 

WESTON J—This is a revision application by 
which we are asked to exercise what is termed our 
inherent jurisdiction to set aside an order passed by 
the District Magistrate, Upper Sind Frontier, under 
S. 476, Criminal P. C., for prosecution of the three 
b applicants under S. 195 read with S. 109, Penal 
Code. It appears that a complaint was filed in the 
Court of the Sub-Divisional Magistrate, Kandhkot, 
by one of the applicants alleging that hurt by 
gunshot had been caused to another of the appli¬ 
cants. The District Magistrate referred the case to 
a Council of Elders, or jirga as it is usually called, 
under S. 8 of the Sind Frontier Regulation, and in 
the final order passed by him under cl. (2) of S. 8, 
the District Magistrate found that no firing of a 
gun as alleged had taken place, that damage to a 
garment and to the person of the applicant alleged 
to have been injured had been fabricated, and that 
offences punishable under S. 195 read with S. 109, 
Penal Code, had been committed by the three appli¬ 
cants. Assuming that we have jurisdiction in revi¬ 
sion to interfere with the order made under S. 476, 
although under S. 476-B the remedy of the appli¬ 
cant would seem to bo by appeal, we can see no 
reason for so doing. The argument of the learned 
advocate for applicants, as we understand it, is that 
the District Magistrate when passing an order 
under S. 8 (2) of the Regulation is not a Court 
within the meaning of S. 476, Criminal P. C. The 
learned advocate also seemed to suggest that if the 
District Magistrate is a Court he is a Court only 
when acting with the Council of Elders, and there¬ 
fore the order under S. 476 must be an order not 
only of the District Magistrate but also of the 
Council of Elders. Lastly it was urged that an 
order under S.476 must be the order of the Council 
of Elders alone, and that the District Magistrate 
has no jurisdiction whatever in the matter. 

We can see no substance in any of these argu¬ 
ments. On tho first, it was urged that the District 
d Magistrate when acting under S. 8 (2) acts only in 
an executive capacity to carry out tho findings of 
the Council. Reference to tho section shows that 
this in no way describes the position, for the Dis¬ 
trict Magistrate on receipt of a finding of a Council 
of Elders has very wide powers and discretion. Ho 
may remand tho question to the Council, he may 
refer the question to a second Council, he may 
acquit the accused, or ho may convict the accused. 
It is true that the procedure is not that of the 
ordinary criminal Courts, for the District Magis¬ 
trate does not act upon evidence which he himself 
has heard. But we can see no reason for holding 
that the hearing of evidence is an essential prel¬ 
iminary before a Magistrate can be held to bo 
acting as a Court. The reference to Court in S. 3, 
Evidence Act, clearly is notan exhaustive definition. 
The discretion exercised by tho District Magistrate 
under S. 8 (2), is, in our opinion, most certainly a 
'judicial discretion. The District Magistrate there¬ 
fore is a ‘Court of Justice’ within the definition of 


?*,??• P f" a ] £ od . e » and have no hesitation in . 
holding that he is a Court within the meaning 
of S. 4/6, Criminal P. C. The functions of the 
council are akin to those of assessors, but the ; 
questions which may be referred to the Council 
under S. 8 are the guilt or innocence of persons 
accused of offences punishable under the Penal 
Code with death or transportation for life. An 
order under S. 476. Criminal P. C., is not snch a 
question. It is only a finding that a prosecution 
is expedient. We are not aware that it has ever! 
been held that a Sessions Judge must consult tho 
assessors or jury, with whose aid was conducted tho 
trial^ in which the facts calling for action under 
S. 476, Criminal P. C., came to light, before he can 
proceed to such action. Nor could the argument bo 
advanced seriously that assessors or the jury them¬ 
selves constitute the Court for the purposes of 
S. 476. We consider therefore that the argument / 
against the jurisdiction of the District Magistrate to 
take action under S. 476 must fail. We understand 
that the Sub-Divisional Magistrate in whose Court 
the original complaint was filed took cognizance as 
a Magistrate specially empowered under S. 30, 
Criminal P. C., and that the present Sub-Divisional 
Magistrate is not so empowered. It would be an 
extra-ordinary conclusion that the offences referred 
to in S. 195, els. (1) and (2), Criminal P. C., could 
be committed with impunity because the case has 
been finally decided under S. 8 of the Regulation. 

As this is a revision application we see no reason 
to consider the facts, and the learned advocato 
for applicants has not referred to the merits of 
the matter in his arguments. The application is 
dismissed accordingly. 

K.S./R.K. Application dismissed. 0 

Cr. P. 07— 

fa) (’41) Chitaley, S. 195, N. 17. 

(’41) Mitra, Page 653, N. 622 “What are 'Courts’ 

Page 1497, N. 1238. 

A. I. R. (29) 1942 Sind 76 

Davis C. J. and Weston J. 

Gobindram Tarachand — Applicant 

v. 

Ramcliand Chandiram — Opponent . 

Civil Revn. Appln. No. 56 of 1939, Decided on 
8th October 1941. 

(a) Practice—Revision — Order in appeal— 
Proper court-fee arising from trial Court decree 
not paid—Revision should not be heard. 

Tho Judicial Commissioner’s Court should not 
hear a revision application against an order in an 
appeal from a decree, on which the proper court-feo, 
arising from the decree of the trial Court has not 
been paid by the applicant. There is no ques¬ 
tion of a notional valuation, when the result of 
the trial of the suit is that by a final decree the 
rights and liabilities of the parties have been fixed 
in specific sums. [P 77 C 1] 

(b) Civil P. C. (1908), S. 115 — Court erron¬ 
eously refusing to proceed with case until 
proper court-fee is paid—Revision lies. 

Where a Judge on an erroneous view of tbo 
court-fee payable refuses to proceed with the caso 
until the proper court-fee is paid, ho fails o 
exercise jurisdiction as a party is entitled to have 
bis case tried if he has paid tho court-fee . ( 23) 

A. I. R. 1928 Mod. 416, Foil. t p 77 0 

Kimatrai Bliojraj —for Applicant. 
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DAVIS C. J_Mr. Kimatrai agrees to pay court- 

fee on the amount awarded to him in the trial 
Court, approximately a sum of Rs. 9000, as we 
take the view we should not hear a revision appli- 
1 cation against an order in an appeal from a decree, 
on which the proper court-fee, arising from the 
decree of the trial Court, has not been paid by the 
applicant. There is now no question of a notional 
valuation, when the result of the trial of the suit 
is that by a final decree tho rights and liabilities of 
the parties have been fixed in specific sums. Then 
so far ns what is called the statement of the 
advocate of the applicant, to be found on page 21 of 
the paper book, is concerned, which bears tho same 
date as that on which the lower appellate Court 
passed its order, the advocate in this statement 
said he wished to abandon part of bis claim. We 
think however the applicant should have put in a 
formal application for leave to amend his memo¬ 
randum of appeal but no useful purpose would 
now be served in sending the applicant back to the 
lower appellate Court on this point because that 
Court has, to all intents and purposes, given its 
decision on the question which the applicant wants 
this Court to decide namely whether he can pay 
court-fee on Rs. 25,000 and odd approximately in¬ 
stead of Rs. 77,804 and reduce his claim accordingly. 
That Court has decided court-fee on Rs. 77,804 
must be paid. 

We think we can accept this application as a 
revision application in view of the judgment and 
reasons given in 51 Mad. 664* provided court-feo 
on Rs. 25,000 and odd is paid; also on Re. 9000 
and odd as already decided. We make it clear we 
do not now decide that wo will grant leave to 
amend. This is still subject to arguments of tho 
learned advocates. We allow a fortnight for the 
payment of court-fee on Rs. 9000 and odd and on 
Rs. 26,000. 

K.S./R.K. Application allowed. 

1. (’28) 15 A. I. R. 1928 Mad. 416 : 108 I. C. 539 : 
61 Mad. 664 : 55 M. L. J. 345, Kulandaivelu v. 
Rama Swami Pandia. __ 

C. P. C._ 

(b) (*40) Chitaley, S. 115, N. 27B ; S. 149, N. 14 
Pi. 2; 0.7 R. 11, N. 12. 

(’41) Mulla, Page 427 Pt. (a) ; Page 614 Pt. (d). 
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A. I. R. (29) 1942 Sind 77 

Davis C. J. and Weston J. 

Bachal Samaho Nohriyo and others 
Applicants 
v. 

Emperor. 

Criminal Revn. Appln.No, 185 of 1941, Decided on 
11th September 1941, to revise order of Sub-Divi¬ 
sional Magistrate, ShahBunder, D/-10thJune 1941. 

Criminal P. C. (1898), Ss. 117 (3), 110 (a), (b) 
and (c) and 112—Order under S. 117 (3) is not 
routine order appended as it were to order under 
S. 112 passed on application under S. 110 — 
Charges under S. 110 (a), (b) and (c) fall under 
S. 117 (3) only when Magistrate considers that 
immediate measures are necessary and not 
otherwise — Matters to be considered before 
passing order under S. 117 (3) stated — Mere 
report by police officer that accused are des¬ 
perate and dangerous characters is not suffi¬ 
cient for action under S. 117 (3) — Magistrate 


should make further enquiry before satisiying e 
himself that emergency justifying immediate 
measures under S. 117 (3) exists. 

The orders under S. 117 (3) are not mere matters 
of routine, a routine order, appended as it were to 
orders passed l.y a Magistrate under S. 112 on an 
application made under S. 110 : ( 27) 14 A.I.R. ^ J. 
Sind 143, Bel. on. [P 77 C 2; P 78 C 2] 

Before a Magistrate passes an order under S. 117 (3) 
he must direct bis consideration particularly to the 
question of emergency and the necessity of imme¬ 
diate measures. Charges falling under S. 110 (a), (b) 
aud (c) do not with one exception, bring the case 
under S. 117 (3). Tho words “commission of any 
offence" in S. 117 (3) cover cases falling under 
S. 110 (a), (b) and (c), only when the Magistrate 
considers that emergency orders involving imme¬ 
diate measures are necessary to prevent the com¬ 
mission of any oflence. The Magistrate must give a ' 
careful consideration to the separate case o! an 
emergency under S. 117 (3) and the necessary im¬ 
mediate measures. The Magistrate cannot be said to 
have done this when merely on a police report, 
without even calling the police officer in the witness 
box, without making any further inquiry in the 
general and vague allegations, such as that the per¬ 
sons complained against were “dangerous bad- 
mashes’* and the public was in fear of them, he 
passes an order under S. 117 (3). The mere report 
by a police officer that the persons complained 
against were desperate and dangerous characters is 
not sufljcient for action under S. 117 (3). The 
Magistrate should make some further inquiry either 
from the police officer himself or from some other 
source before he is satisfied that an emergency 
justifying immediate measures under S. 117 (3) 
exists. [P 78 C 1] 

Kxshinchand B. Wadhwaney — for Applicants. 

D. N. O'Sullivan, Public Prosecutor — 

for the Crown. 

DAVIS C. J. — This is an application to set 
aside an order passed by the Sub-divisioDal Magis¬ 
trate of Shah Bunder on 10th June 1941 under 
S. 117, sub-s. (3), Criminal P. C., on the ground 
that the order does not satisfy the provisions of 
that sub section. We think that in cases of this 
nature Magistrates will be well advised to refer to 
and understand a ruling on this point contained in 
21 S.L.R. 93,1 whereby it is made clear that these 
orders under S. 117 (3), Criminal P. C., are not 
mere matters of routine, a routine order, appended 
as it were to orders passed by a Magistrate under 
8. 112, Criminal P. C., on an application made 
under S. 110, Criminal P. C. We have not before 
us, a9 we should have bad, a copy of the police in-1 
formation, or ono might say, the police report, on 
which the Magistrate has taken action under S. 112, 
Criminal P. C. But wo have referred to tho case 
papers, and we find that a report made by the police 
under S. 110, Criminal P.C., is insubstancolimited 
to tho case of the accused as habitual thieves and 
takers of bhung, and it is only in the last paragraph of 
that report that vague allegations were made relating 
really to other matters, and an order under S. 117 (3), 
Criminal P. C., is asked for; for instance, tho last 
paragraph of that report is qb follows: 

“The final decision will be known. (This refers 
to inquiries os regards previous convictions). The 
accused cannot give respectable sureties. Aotion 
under S. 117 be taken against the accused as they 

1. (’27) 14 A.I.R. 1927 Sind 143 : 99 I.O. 605 : 28 
Cr.L.J. 173 : 21 S.L.R. 98, Sabibdinov. Emperor. 
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Tclsiomal Tekchand 

are dangerous badniashes and the public is in fear 
and there is fear for public men. To allow the 
accused to remain out is harmful for the person and 
property of public.” 

But action in the main application is not asked 
for against them on the ground that they are, for 
instance, so desperate and dangerous as to render 
their being at largo without security hazardous to 
the community. A case of that kind falls under 
S. 110(f), Criminal P. C. Nor is action asked for 
against them under cl. (e), which relates to commit¬ 
ting or attempting to commit offences involving 
breach of the peace. The case against them in the 
police report is limited apparently tocls.(a), (b) and 
(c), and charges falling under els. (a), (b) and (c) do 
not, perhaps with one exception, bring the case 
under S. 117, sub-s. (3), Criminal P. C. It might be 
said that the words “commission of any offence’* 
b in sub-s. (3) covered cases falling under els. (a), (b) 
and (c) of S. 110, Criminal P. C., butonly when the 
Magistrate considers that immediate measures are 
necessary to prevent the commission of any offence, 
which does not seem to be even the allegation here, 
for the last paragraph of the report on which action 
lis asked for under S. 117 (3), Criminal P. C., asks 
for action on general grounds, that the accused "are 
dangerous bad mashes and the public is in fear of 
them and there is fear of public men,*' all matters 
which might, in appropriate form, be made the 
subject of an information under S. 110, Criminal 
P. C., but which is not the case here. 

We are, therefore, forced to the conclusion that 
these broad and general accusations made in this 
last paragraph, differing as they do from the sub¬ 
stantive complaint made in the first paragraph, are 
c added by the Inspector of Police os a matter of 
routine. The accused have to be got out of the way 
as soon as possible, and we note that while the first 
report was made on 8th June, the order under 
S. 117 (3), Criminal P. C., was made on 10th June. 
Nothing could have happened between 8th June 
and 10th June to make an emergency order such as 
S, 117 (3), Criminal P. C., contemplates necessary. 
Furthermore, we think that before a Magistrate 
passes an order under S. 117 (3), Criminal P. C., he 
must direct his consideration particularly to this 
question of emergency and the necessity of imme¬ 
diate measures. The section says that he may pass 
an order under S. 117 (3), Criminal P. C., when he 
considers immediate measures are necessary for the 
prevention of certain events. But I think it means 
that the Magistrate must give a careful considera¬ 
tion to this separate case, as it is a separate case, 
d under S. 117(3). Criminal P.C.,-this separate (»se 
of an emergency, and, the necessary immediate 
measures; and it cannot he said that the Magistrate 
has done tliis when merely on a police report, with¬ 
out even calling the police officer in the witness 
box, without making any further inquiry in the 
general and vague allegations, he passes an order 
under S. 117 (3), Criminal P. C. 

The order passed by the learned Magistrate in 
this case may read as a very serious indictment, but 
it appears to owe much to the Magistrate’s imagina¬ 
tion, or perhaps to tho swift movement of his pen. 
Heading through the police report we can see no. 
thing about the accused "surpassing,** as the Magis¬ 
trate quaintly says, "the privilege of ordinary thefts 
and indulging in extortion accompanied by acts 
causing danger to life and property of the com¬ 
munity.” Even if they were reported by the Inspec¬ 
tor to‘be desperate and dangerous characters, we 
think that a mere report of this nature should not 
satisfy a Magistrate, that he should make some 


v. Emperor (Weston J.) A. i, Bi 

further inquiry either from the Inspector himself or , 
from some other source before he is satisfied that 
justifying immediate measures under 
b. lli (3), Criminal P. C., exists. The impression 
we get from the papers in this case and from the 
Magistrate's or d er is that the order passed under 
o. 117 (3), Criminal P. C., is a routine order a 

CU ^ m “ r y a PP enda ge. to the order under 
b. 112, Criminal P. C. Such an order is not an 
order contemplated by S. 117(3), Criminal P. C. 

\\ e, therefore, set aside the order under S. 117 ( 3 ) 
Criminal P. C., accordingly. 

G.N./R.K. Order net aside . 

Cr. P. C_ 

(’41) Chitaley, S. 117 N. 6. 

(’41) Mitra, S. 117 P. 258 N. 288A. 

A. I. R. (29) 1942 Sind 78 f 

Davis C. J. and Weston J. 

Tulsiomal Tekchand — Applicant 


Emperor 

(The Sukkur Municipality.) 

Criminal Revn. Appln. No. 112 of 1941, Decided 
on 6th August 1941, to revise order of Second Addl. 
Sess. Judge, Sukkur. 

Bombay Municipal Boroughs Act (18 of 1925), 

S. 186 (2)—Under S. 186 (2) penalty cannot be 
imposed in anticipation of repetition of offence 
—Before daily penalty can be imposed there 
must be conviction for previous breach and 
subsequent conviction for continuing breach - 
after first conviction. 

A daily penalty under S. 186 (2) cannot bo im¬ 
posed in anticipation of a repetition of the offence. 

S. 186 (2) doe3 not indicate that an order of fine for 
further continuance of tho nuisance must necessa¬ 
rily be passed in the same order as that which re¬ 
cords the first conviction. Therefore on the principle 
that a person should not be punished in antici¬ 
pation of the commission of an offence, it is neces¬ 
sary in every case where a fine for continuance of 
the offence is sought to be imposed, for a fresh pro¬ 
secution to be instituted. There mu3t be a convic¬ 
tion for a previous breach and then a subsequent 
fresh conviction for continuing tho breach after the 
date of that first conviction before the daily penalty 
under S. 186(2) can be imposed: (’26)13 A.I.R. 1926 
Bom. 526; (’29) 16 A.I.R. 1929 Sind 50 and (’29)16 
A.I.R. 1929 Sind 52, Rel . on. [P 79 C 1, 2] * 

C. B. Kewalramani — for Applicant. 


Kishinchand H . Nagraiii — 

for Sukkur Municipality. 

Partabrai D. Pumcani , Advocate General — 

for the Crown. 

WESTON J_This is an application in revi- 

on against an order of the City Magistrate, Sukkur, 
v which be convicted the applicant, one Tulsiomal 
,n of Tekchand under S. 186 (2), Bombay Mumci- 
al Borough’s Act, 18 of 1925, in respect of a busi- 
ess of “bhugras". that is to say, the parching or 
ram, carried on by the applicant in h ° a f 
ukkur. The necessary notice was issued to the ap- 
Meant under S. 186 (1) of the Act, and on the evi- 
ence the learned Magistrate held that the parohjflg 
f gram carried on by the applicant fell within 
I. (r) of S. 186 (1) read with Expl. 1. Matu¬ 
rate when finding the applicant gniltyoftheoflenoe 

mtenced him to pay a fine of Rs. 20, and to this 
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order of fine he appended a direction to the appli¬ 
cant to stop the nuisance of pram making and stat¬ 
ing that, if he did not do so, he should pay 1 
for each day lie continued the offence. The only 
point taken in this revision application is that the 
Magistrate bad no jurisdiction to impose a fine for 
future acts of nuisance which might or might not 
be committed by the applicant. The material word¬ 
ing of cl. (2) of S. ISO of the Act is ns follows : 

“(2) Whoever .... uses any building or place or 
permits it to be used in such a manner as to be si 
nuisance to the neighbourhood or dangerous to life, 
health, or property, shall he punished with fine 
which may extend'to two hundred rupees, and with 
further fine which may extend to forty rupees for 
every day on which such use or permission of use is 
continued after the date of the first conviction.*’ 

It might be argued that the intention of this sec¬ 
tion is that the question of nuisance should be 
decided once for all, aud that by the one order ac- 
tion should be taken to guard against further conti- 
nuance of it. The section makes each individual act 
of nuisance punishablo with fine which may extend 
to Rs. 200, and in any separate and subsequent pro¬ 
secution filed, tho Municipality might claim that the 
fine to be imposed should not be limited to the 
Rs. 40, provided for each day of continuing the 
offence, but should extend to the full limit of 
Rs. 200 provided for each individual offence. Also it 
might bo said against the argument that the part 
of this section permitting daily fine for continuance 
of the nuisance is to be invoked only at the timo of 
subsequent prosecution, that determination of the 
appropriate fine would bo better left to the judgment 
or tho original Court which decided that the acts 
complained of amounted to nuisance, rather than to 
that of the Court which subsequently receives a 
oomplaint of and is asked to impose a penalty 
because of repetition of the samo acts, into the im¬ 
plications of which probably it would not think it 
necessary to inquiro closely. 

But so far as there is authority on the point, it is 
against tho view that a penalty can bo imposed 
under this section in anticipation of a repetition of 
the offence. In A. I. R. 1920 Bom. 526, 1 it was held 
that what is really intended by S. 155, Bombay 
District Municipal Act, (the terms of which were 
similar to those of cl. (2) of S. 186, Bombay Munici¬ 
pal Boroughs Act), is that there should have been a 
conviction for a previous breach and then a subse¬ 
quent oonviotion for continuing tho breach after the 
date of that first conviction before the daily penalty 
can be imposed. There are also two cases of this 
Court (1) A.l.R. 1929 Sind 60, 2 3 * and (2) in the same 
volume at p. 52, 5 where it was held that before a 
fine can be imposed for a continuing offence, it must 
be alleged and proved that the accused bos commit¬ 
ted the offence for a specific number of days after 
his oonviotion, and suoh a charge must necessarily 
be a subject of separnto prosecution and separato 
inquiry. It may be said in support of this view that, 
unless tho statute expressly so provides, no person 
can bo punished in anticipation, and that even for 
acts styled as offences under Municipal Acts, before 

1. (’26) 13 A.l.R. 1926 Bom. 526 : 98 I.O. 400 : 27 
Cr. L. J. 1328 : 28 Bom. L. R. 1040, Emperor v. 
Dharala Mungal Jama. 

2. (’29) 16 A.l.R. 1929 Sind 50 : 115 I. C. 307 ; 30 
Or. L. J. 442:23 S. L. R.125, Hussain Haji Umar 
v. Emperor. 

3. (*29) 16 A.l.R. 1929 Sind 52 : 115 I.C. 308 : 30 

Cr. L. J. 443 : 23 S. L. R. 222, Jethanand y. 

Emperor. 


penalties are imposed.it should be open to the person 
prosecuted to show circumstances which might miti¬ 
gate his offence, and this is not open to him if the 
penalty is determined in advance. 

We do not think the words of cl. (2) of S. 186 oi 
the Act are so clear as to express a definite intention 
of the Legislature that an order of fine for further 
continuance of tbc nuisance must necessarily he 
passed in the same order as that which records the 
first conviction,and we think therefore on the prin¬ 
ciple that a person should not be punished in anti¬ 
cipation of the commission of an offence, that it is 
necessary in every case where a fine for continuance 
of the offence is sought to be imposed, for u fresh 
prosecution to be instituted. We consider therefore, 
that the order of the Magistrate must bo modified] 
by deleting the direction that a fine of Re. 1 will be ( 
imposed for each day the offence is continued, and 
wc order accordingly. 

G.N./R.K. Order modified. 


A. I. R. (29) 1942 Sind 79 

Davis C. J. and Weston J. 

Jethanand Pitamberdas — Defendant 1 

— Applicant 
v. 

Sh . Mirabai w/o Mulchand , Plaintiff 
and another , Defendant 2 — 

Opponents . 

Civil Revn. Appln. No. 9G of 1939, Decided on 
10th October 1941, to revise order of First Class 
Sub-Judge, Larkana, D/- 31st May 1939. 

(a) Civil P. C. (1908), Sch. 2, Para. 20 (2) and $ 
S. 17 — Application under Para. 20 (2) relating 
to property within jurisdiction of two Courts — 
Court within whose jurisdiction part of property 
is situate can entertain application. 

Where an application under para. 20 (2) relates 
to property within the jurisdiction of two Courts in 
British India, it is open to the Court within the 
jurisdiction of which part of the property is situate, 
to entertain the application. It is not necessary to 
divide one estate amODg two or more Courts merely 
because all the property is not situated within the 
jurisdiction of one Court. Where the immovable 
property is situated within the jurisdiction of a 
Court -4, the fact that certain moveable properties, 
monies and ornaments, were in tho jurisdiction of 
another Court would not deprive Court A of juris¬ 
diction : (’41) 28 A. I. R. 1941 Mad. 129, Pel. on. 

[P 80 C 1] 

(b) Arbitration—Reference relating to dispute 
between Af’s widow and A and two others B and 
C over estate left by Af —Reference empowering 
arbitrator to decide dispute in such manner as 
he thought just and equitable — Arbitrator held 
bad power to charge property belonging to B 
which was in his possession and which did not 
come to him under award with d'smaintenance. 

Tho reference to arbitration related to a dispute 
over the estato left by deceased M. In the suit by 
A/’s widow A against B and C, tho parties referred 
their disputo to an arbitrator who was given power 
under the reference to decide tho dispute between 
the parties in such manner as appeared to him just 
and equitable. B raised an objection to the award 
that the arbitrator had no power to charge property 
belonging to him for A' s maintenance which did not 
come to him under the award, but was already in 
his possession. This property was mentioned in the 
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Emperor v. Mitho Maroo Machi (Davis C. J.) 


schedule to the plaint and a charge was placed on 
the whole of some survey number instead of being 
spread further upon parts of others, in the interest 
of B himself and all concerned : 

Held that the power given to the arbitrator 
under the reference was wide enough to cover the 
arrangement as to the charge of the widow’s main- 
tenance upon B's land. [p 80 C 1, 2] 

(c) Civil P. C. (1908), S. 115 and Sch. 2, 

Para. 21 — Court directing award to be filed _ 

Revision—Objection can be taken only on ques¬ 
tion of jurisdiction. 

In a revision against an order of the Court direc¬ 
ting an award to be filed, objection can be taken 
only on the question of jurisdiction. (I* 80 C 1] 

Dxngomal Narainsing — for Applicant. 

Kimatrax Bhojraj — for Opponents. 

DAVIS C. J.—This is an application in revision 
under S. 115, Civil P. C., against an order of the 
First Class Subordinate Judge, Larkana, directing 
an award to be filed and made an order of the Court. 
The reference related to a dispute between one Shri- 
mati Mirabai, widow of one Mulchand Vazirani 
and two others, one Vensimal Pitamberdas Vazirani 
and one Jethanand Pitamberdas Vazirani over the 
estate of Mulchand Pitamberdas, the deceased hus¬ 
band of Shrimati Mirabai. 

As this is an application in revision, an objection 
before us could be taken only on the question of 
jurisdiction, and it was argued that the Larkana 
Court had no jurisdiction to direct the award to be 
filed because part of the moveable property is with¬ 
in the jurisdiction of the Court at Karachi, and the 
Larkana Court had jurisdiction only as to property 
situated in Larkana. It is not, however, necessary 
to divide one estate among two or more Courts 
merely because all the property is not situated with¬ 
in the jurisdiction of one Court. Hero the immova¬ 
ble property was situated in the Larkana District. 
The fact that certain moveable properties, monies 
and ornaments, were in tho jurisdiction of the 
Karachi Court, would not deprive the Larkana 
Court of jurisdiction. Reference may be made to the 
case in (1910) 2 M. L. J. 5201 i n which it was 
pointed out : 

“The intention of para. 20 (2) of Sch. 2, Civil 
P. C., is that applications coming thereunder should 
in every way ho treated as suits and the procedure 
applying to suits should apply to them. And S. 17 
of the Code is ono of the sections which the Court 
may take into account for deciding the question of 
jurisdiction in a case under para. 20 (2). Conse¬ 
quently, where an application under P ara - 2 ° ( 2 ) 
relates to property within the jurisdiction of two 
Courts in British India, it isopen to the Court, with¬ 
in the jurisdiction of which part of the property is 
situate, to entertain the application. 

Tho learned advocate for the applicant can cite 
to us no authority to the contrary effect. Relying, 
therefore, on this ground the objection as to J uns ‘ 
diction must fail. So far as a fur her objection to 
jurisdiction is taken, that the arbitrator had no 
power to charge property belonging to the applicant 
which did not come to him under the award, but 
was already in his possession it appears this pro- 
perty was mentioned in the schedule to the plaint, 
and ft charge was placed on the whole of some sur¬ 
vey number instead of being spread further upon 
puVts of others, in the interest of the applicant 
himself and all concerned. The arbitrator was given 

1. (’41) 28 A.I.R. 1941 Mad. 129 : (1940) 2 M.L.J 
620, Vcnkatachellam v. Suryanarayanamurty. 
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power under the reference to decide the dispute 
between the parties in such manner as appeared to 
him just and equitable, and we consider this refer¬ 
ence was wide enough to cover the arrangement as 
to this charge of the widow’s maintenance upon the 
land. We can see no reason to interfere with the 
order of the learned Subordinate Judge, and we dis¬ 
miss the application with costs accordingly. 

G.N./R.K. Application dismissed. 


C. P. C. _ 

(a) (’40) Chitaley, Sch. 2, Para. 20, N. 10. Pt 3 . 4 
and 5. 

(c) (’40) Chitaley, Sch. 2, Para. 21, N. 18 Pt. 3; 
S. 115, N. 9. 
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Davis C. J. and Weston J. 

Emperor 

v. 

Mitho Maroo Machi. 

Criminal Ref. No. 166 of 1941, Decided on 5th 
August 1941, made by Dist. Magistrate, Nawabshali. 

Criminal P. C. (1898), S. 35 — S. 35 must be 
read with S. 64, Penal Code—Substantive sen¬ 
tence of imprisonment with fine passed — Sen¬ 
tence of imprisonment in default of fine must 
be consecutive to substantive sentence of im¬ 
prisonment. 

Section 35. Criminal P. C., does not expressly 
refer to substantive sentence of imprisonment but it 
must be read with S. 64, Penal Code, which clearly 
contemplates that when imprisonment in default of 
payment of a fine is ordered, the imprisonment shall 
be in excess of any other imprisonment to which the 
accused may have been sentenced. Consequently, 
when a sentence of imprisonment is to bo in default 
of payment of a fine, tho sentence of imprisonment 
in default must be consecutive to any substantive 
sentence of imprisonment which may have been 
passed upon the accused. There is no difference in 
principle between a case where two sentences of im¬ 
prisonment are imposed in default of fine and a case 
where there is a substantive sentence of imprison¬ 
ment and a sentence of imprisonment in default of 
payment of a fine : (’26) 13 A. I. R. 1926 Bom. 62 
and 5 S. L. R. 263, Bel. on. (P 80 C 2; P 81 C 1] 

Partabrai D. Ptinivani, Advocatc-Goneral — 

for the Crown. 

DAVIS C. J.—This is a reference by the learn¬ 
ed District Magistrate of Nawabslmh. Ho recom¬ 
mends that an order of the Second Class Magistrate 
Sinjhoro, passed on 21st April 1941, convicting the 
accused of offences under Ss. 456 and 323, Penal 
Code, and imposing a sentence of four months 
rigorous imprisonment for the offence under S. 456, 
Penal Code, and a fine of Rs. 40 for the offence 
under S. 323. Penal Code, or in default rigorous im¬ 
prisonment for one month, and directing tho sen¬ 
tence of imprisonment in default to run concurrently 
with the substantive sentence of imprisonment be 
altered so as to make the sentences of imprisonment 
consecutive. There is, we think, no doubt that when 
a sentenco of imprisonment is to be «n default of 
payment of a fine, the sentence of > m pnsonment ,n 
default must be consecutive to any substantive Ben- 
tencc of imprisonment which may have been passe 
upon the accused. 
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It might be said that S. 35, Criminal P. C., does 
a not expressly refer to substantive sentences of im¬ 
prisonment. Sub-section(l)of S. 35 refers to punish¬ 
ments consisting of imprisonment or transportation; 
but S. 35, Criminal P. C., must be read with S. 64, 
Pena! Code, which clearly contemplates that when 
imprisonment in default of payment of a fine is 
ordered, the imprisonment shall be in excess of any 
Other imprisonment to which the accused may have 
been sentenced. There is the authority on thi 3 point 
in 27 Bora. L. It. 1351,* and in 5 S. L. R. 263,* of 
the Sind Judicial Commissioner's Court. In the 
Bombay case 1 two sentences were passed, each of a 
day’s simple imprisonment and each of a fine of 
Rs. 50 or in default of payment of fine a sentence of 
three months' rigorous imprisonment. The Magis¬ 
trate directed that the sentences of imprisonment in 
default of payment of fine should run concurrently, 
b The learned Judges pointed out that difficulty would 
arise in applying such a sentence; if part of the fine 
were paid, it would be difficult to appropriate the 
part payment of fine against the terms of imprison¬ 
ment in default. In the Svid case- the accused was 
punished only by fine for each of two offences, and 
the terms of imprisonment in default were ordered 
to run concurrently. In thatcase.tbe learned Judges 
also pointed out the difficulty which would arise iu 
a case of payment of part of the fine. It would be 
difficult to calculate wbat portion of each sentence 
of imprisonment would be satisfied in accordance 
with the provisions of S. 59, Penal Code. 

Wo think, there is no difference in principle 
between a case where two sentences of imprisonment 
are imposed in default of fine, and a case such as 
this where there is a substantive sentence of irapri- 
c sonment and a sentence of imprisonment in default 
of payment of the fine. We must, therefore, modify 
the order of the Magistrate by directing that the 
sentence of imprisonment in default of payment of 
the fine must run consecutively with the substantive 
sentence of imprisonment of four months’ rigorous 
imprisonment passed against this accused for the 
offence under S. 456, Penal Code. Wo accept the 
reference accordingly. 

G.N./R.K. Reference accepted . 


1. (’28) 13 A.I.R. 1926 Bom. 62 : 91 I. C. 513 : 27 
Cr. L. J. Ill : 27 Bom. L. R. 1351, Emperor v. 
Subrao Seaharao. 

2. (’ll) 5 S. L. R. 263 ; 15 1. C. 808 : 13 Cr. L. J. 
536, Imperator v. Akidullah Azizullah. 

Cr. P. C. — 

d (’41) Chitaloy, S. 35, N. 13. 

(’41) Mitra, S. 35 Page 97, N. 84. 

Penal Code — 

(’36) Ratanlal, S. 64 Page 102 Pt. 1. 
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Davis C. J. and Weston J. 

Allahdino Baclia — Appellant 

V. 

Udhoomal Amardinomal—Respondent. 

Second Appeal No. 39 of 1989, Decided on 9th 
Ootobor 1941, against judgment of Third Assist. 
Judge, Hyderabad, D/- 25th March 1939. 

(a) Transfer of Property Act (1882), S. 55 — 
Sale deed by defendant in plaintiff's favour not 
void ab initio — Defendant having title to part 
°| Property and plaintiff obtaining possession 
ot part of property — Only case plaintiff can 
1942 S/ll 


advance is that sale deed is voidable for undis- 0 
closed defect of vendor’s title—Such non-dis¬ 
closure amounting to fraud under S. 55 — 
Plaintiff’s remedy is to sue for rescission of 
sale deed and return of price paid under S. 38, 
Specific Relief Act — He cannot ask for return 
of price before conveyance is rescinded. 

Where the sale deed in favour of the plaintiff by 
the defendant was not a nullity which the plaintiff 
could ignore and the defendant had title to at least 
part of the property, and the plaintiff obtained pos¬ 
session of at least part of the property, the only case 
which thoplaintiff can advance is that the sale deed 
is voidable because of material defect in his ven¬ 
dor's title not disclosed by the vendor, such non¬ 
disclosure amounting to fraud under S. 55, T. P. 
Act. Plaintiff’s remedy in such circumstances is a 
suit (or rescission of the sale deed, and for return 
of the price paid under S. 38, Specific Relief Act. J 
It is not open to him to ask for return of the price 
before the conveyance is rescinded. [P 82 C 1, 2) 

T. P. Act — 

(*36) Mulla, S. 55 Page 295; Page 312 Pt. (j). 

(’30) Gour, S. 55 Page 756; X. 1240 Page 785, 

N. 1288; Page 767, N. 1292. 

(b) Specific Relief Act (1877), S. 38 — Com¬ 
pleted conveyance of sale can be rescinded. 

Rescission can be allowed not only of a oontract 
of sale but also of a completed conveyance : 5 Bom. 
450, Rel. on. (P 82 C 2] 

T. P. Act — 

(’36) Mulla, S. 55 Page 311, Note 'Remedies 
after completion.' 

(’30) Gour, S. 55 Page 787, N. 1292. 

(c) Practice—New plea—Second appeal—Suit g 
by vendee for return of consideration for sale 
on ground of vendor's defective title—Suit held 
should not be allowed to be changed as one for 
rescission of conveyance in second appeal. 

The vendee instituted a suit alleging that tho 
vendor’s title being defective he was entitled to 
return of the consideration money paid by him 
under the sale deed. In second appeal he prayed 
that the suit should be allowed to be regarded as 
one for rescission of tho conveyance : 

Held that tho nature of tho suit could not be 
allowed to be changed at the late stage in seoond 
appeal. [P 82 C 2) 

C. P. C. — 

(*40) Chitaley, Ss. 100 & 101, N. 55 Pts. 2 & 13. 

('41) Mulla, 8. 100 Page 374 Pt. (y). 

(d) Civil P. C. (1908), S. 100 — Findings that h 
vendee purchased with open eyes and his alle¬ 
gation of not being given possession is untrue 
are of fact. 

Findings that tho vendor made his purchase with 
open eyes and that his allegation that he was not 
given possession of all tho property is untrue aro 
findings of fact. [P 82 C 2] 

C. P. C. — 

(’40) Chitaley, S 3 . 100 and 101, N. 28 Pt. 3. 

(’41) Mulla, S. 100 Page 366, Note ‘No second 
appeal lies on the ground of an erroneous find¬ 
ing of fact.’ 

Fatehchand Assudomal — for Appellant. 

WESTON J. — This is a second appeal by one 
keth Allahdino from the deoision of the third Assis. 
Unt Judge, Hyderabad, reversing a deoision of the 
Extra Joint Subordinate Judge, Hyderabad and 

d k reC i t i I ? tho 81111 b * the P ro8en * appellant 
should be dismissed with oosts. It appears that in 
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July 1931 the appellant purchased from Udhoomal, 
the respondent, by registered 6ale deed, land in four 
Delis, I)eh Geruh, Deh Klialsa, Deh Sutari and Deh 
Jhanjhli, all in the Badin taluka. The sale deed 
recited that possession was given to the purchaser, 
hut at the end of the sale deed was a note signed by 
Udhoomal in the following words : 

It has been shown above that I have delivered 
possession together with the paddy cultivation but 
it is not so. The paddy and bajhri cultivation of 
this year belongs to me — the executant, and the 
purchaser has no interest in it.*’ 

The present suit was not filed until December 
1936, that is to say, nearly 5 h years after the sale 
deed, and in his plaint the plaintiff-appellant stated 
that he had received possession of 10 acres 5 ghun- 
tas, the area sold in Deh Geruh, but had not received 
possession of any land sold in the other three Delis. 
He also asserted that the title of defendant wa9 
partly defective as regards the land in 2 Dehs and 
wholly defective as regards the land in Deh Khalsa. 
Ho claimed therefore to be entitled to return of the 
whole consideration paid by him under the sale 
deed, an amount of some Rs. 1848, which was partly 
made up of cash and partly of an amount due to 
the plaintiff on a decree. In the trial Court the 
defendant maintained that the plaintiff bad been 
given possession not merely of the land in Deh 
Khalsa but of the land in all four Dehs. The asser¬ 
tions regarding plaintiffs title in the three Dehs 
were denied, and among other technical pleas it 
was claimed that the suit was not in proper form. 
The trial Court held that the suit was in proper 
form and the other technical objections had no 
substance, that there had been misrepresentation 
as to title by the defendant to the plaintiff which 
resulted in his entering into the contract of sale, 
that the plaintiff had not obtained possession other 
than that of the land in Deh Khalsa, and that under 
the circumstances the plaintiff was entitled to re¬ 
turn of the whole of the purchase money. A decreo 
in favour of the plaintiff for Rs. 1848 with costs 
and interest was passed. 

In appeal the learned Assistant Judge considered 
the following points, whether there had been breach 
of the covenant of title and failure of defendant to 
deliver possession of the land sold, and if so, to 
what compensation was the plaintiff-respondent 
entitled. He held that there was no substance in 
the allegations of the plaintiff regarding defect of 
defendant’s title in respect of three of the villages, 
and in respect of the fourth, Deh Khalsa, he ap¬ 
peared to hold that the alleged defect of title had 
not been sufficiently proved by the plaintiff. On tne 
question of possession he accepted the assertion of 
defendant that possession of all the lands sold had 
been given, and when considering this question ho 
took into consideration the very considerable delay 
which had occurred between the date of the sale 
deed and the date when the suit was filed. Ho held 
the sale deed was not void ab initio, as the pur¬ 
chaser purchased the property with open eyes, as 
the title conveyed was valid and saleable and as 
possession of all the property sold had been given, 

subject only to the right of the ™ dor * 
the then standing crop. He therefore allowed the 
appeal and ordered the suit to be dismissed. We 
think that this appeal must fail on the ground that 
the relief sought by the suit, and which we are 
masked to grant in appeal, was not one which could 
be granted in the suit filed. The 
plaintiff admittedly was not a 

tiff could ignore. Defendant had title to at least 
part of the property. Also it is admitted that plain- 
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tiff obtained possession of at least part of the pro-’ 
perty. On his allegation the only case which 
plaintiff could advance was that the sale deed was 
voidable because of material defect in his vendor’s 
title not disclosed by the vendor, such non-dis¬ 
closure amounting to fraud under S. 55, T. P. Act. 
Plaintiff’s remedy in these circumstances was a suit 
for rescission of the sale deed, and for return of the 
price paid under 8. 38, Specific Relief Act. It was 
not open to him to ask for return of the price be¬ 
fore the conveyance wa9 rescinded. 

This point was raised in the original Court, but 
the Subordinate Judge appears to have considered 
that rescission can be allowed only of a contract of 
sale and not of a completed conveyance. We are 
aware of no authority for this proposition. If autho¬ 
rity against it were necessary we might refer to tho 
case in 5 Bom. 450. 1 The learned advocate for 
appellant has urged that as the objection which we 
consider as fatal to the suit and to tho appeal wa9 
not raised in the lower appellate Court, nor, as the 
respondent has not appeared, in this Court, we 
should allow the suit to be regarded as one for res¬ 
cission of the conveyance. We do not think we can 
allow the nature of the suit to be changed at this 
late stage. Also in the lower appellate Court the 
case has been decided against the present appellant 
on the basis that he made his purchase with open 
eyes and that his allegation that he was not given 
possession of all the property is untrue. These aro 
findings of fact, and in view of the period of nearly 
five and a half years which elapsed after the sale 
deed before plaintiff filed his suit it is impossible 
for us to hold that there was no basis for these 
findings. On these facts it cannot be said that fraud 
on the part of defendant by non-disolosuro under 
S. 55 (1) (a), T. P. Act, has been established, and 
even if the form of the suit could be changed at this 
stage, it must fail. Alternatively tho learned advo¬ 
cate asked that wo should consider the suit a9 one 
for damages for breach of warranty. But, apart 
from other considerations, there is no ovidenco on 
the record from which damages could be assessed. 
Land in four dehs was transferred for a lump sum, 
and we should have no justification in assuming 
that it was all of the same value. We consider that 
we have no alternative but to dismiss this appeal. 
We order accordingly. As respondent has not ap¬ 
peared there will be no order of costs. 

G.N./R.K. _ Appeal dismissed 

1. (*8l) 5 Bora. 450, Sadashiv Bhaskar Joshi v. 
Dhakubni. 
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Weston J. 

Special Land Acquisition Officer — 

Applicant 

v. 

Umed Laloo and others — Opponents. 
Misc. No. 296 of 1940, Decided on 28th August 
941. 

Land Acquisition Act (1894), S. 30 - Re, 'f‘ 
nee under S. 30 _ Person interested can app£ 

o Court to be joined as party thou g h . h ‘* '**.“n 
oes not appear in reference provided question 
aised by him is in essence dispute referred. 

In the case of a reference by the Collector under 
30 a "person interested” within the meamng ^ 
!. 3 (b) of the Act can apply to the Court to 
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' joined as a party to the reference made by the Col¬ 
lector, although bis name does not appear in the 
reference mado, provided tbe question raised by him 
is in essence tbe dispute referred : ‘25 All, 133, Rcl. 
on; 12 C. W. N. 98 and 12 C. W. N. 985, Not foil. 

[P 83 C 2) 

Naraindas Sipahimalani — for Applicant. 

Jaikishxndat Gidwani — for Opponents. 

ORDER. — This is an application purporting to 
be under 0. 1, R. 10, Civil P. C., by which cer. 
tain persons, tbe sons and daughters of one Sakhi 
Muhammad, who in turn is the son of one Laloo, 
ask to be joined in a reference which has been made 
by the Special Laud Acquisition Officer, Karachi, 
under S. 30, Land Acquisition Act. It appears that 
the special notice under S. 9, cl. (3) of tho z\ct was 
not sent to the present applicants and they did not 
, appear before the Land Acquisition Oflicer. Accord- 
® ing to the reference mode the contesting parties fall 
into three groups. The first group consists of Umed 
and Hyder, two sons of Laloo, and tho six children 
of Nek Muhammad another son of Laloo; the second 
group consists of the widow and two daughters of 
Nazar Muhammad a fourth son of Laloo; while the 
third group consists of one Hassanali Hasbim, who 
did not appear before the Laud Acquisition Oflicer, 
but who sent a letter to that oflicer, after the award 
was made, claiming a 6bare in tbe land acquired,as 
heir of one Asi who is said to have been a daughter 
of Laloo. The present applicants, as already indi¬ 
cated, claim to be interested as heirs of a fifth son 
of Laloo on tho basis that the land originally 
belonged to Laloo. 

Tho joinder of the present applicants is opposed 
by the widow and daughters of Nazar Muhammad 
' c on the ground that under S. 30, Land Acquisition 
Act, theCourt can consider only the dispute referred 
to it by the Collector, and that in the present case 
the dispute is between the three groups of persons 
already mentioned and tho disputo in which the 
present applicants may be concerned is an entirely 
different dispute from that referred. Reliance has 
been placed upon 12 C.W.N. 985,1 where it was held 
that the only persons who can raise any objection 
to the award of a Collector are persons who were 
parties to the proceedings in the first instance, and 
that tho Court can only deal with the objections 
which they have made to the award. Reference has 
also been made to 12 C.W.N. 98,3 where in the caso 
of a reference under S. 18, Land Acquisition Act, it 
was held that the Judge was wrong in allowing 
parties to be added on their own application and to 
v the award on ground not raised in the refer¬ 

ence. On the other hand, tbe Allahabad High Court 
in 25 All. 133, s has held that where under 8 30 
Land Acquisition Act, the Collector has referred a 
dispute as to the apportionment of compensation 
settled under S. 11, it is not ultra vires for the Judgo 
to add a party to tho proceedings before him in view 
of S. 53 of the Act. 

The question 1 have to decide, therefore, is whe¬ 
ther 1 should adopt the narrower view taken by the 
Calcutta High Court in the cases to which I have 
already referred, or the wider view taken by the 
Allahabad High Court. It seems to me that the 
advantage to all concerned lies in the proper appor¬ 
tionment of the amount awarded by the Land Ac- 
-—— - _ 

1« (*0B) 12 C.W.N. 985, Mohammad Safi v. Haran 
Chandra. 

(*^8) 12 C. W. N. 98, Qobinda Kumar Roy v. 
Debendra Kumar. 

3.C02) 26 All. 133 : 1902 A. W. N. 215,. Kiahan 
Chand v. Jagannath Prasad. 


quisition Oflicer being made by the Court, and that g 
“persons interested” within the very wide definition 
of that expression in S.3 (b). Land Acquisition Act. 
should not be driven to separate suit. An argument 
which occurs to me in favour of the wider view 13 
that under S. 18, Land Acquisition Act, a “person 
interested” can require a reference at any time 
within a period of six months from the date of the 
award, even if such a person has not been in receipt 
of a notice under S. 12 of the Act and has not ap¬ 
peared or been represented before tbe Collector. If 
the Collector bad made the preseot reference under 
S. 18. then tbe present applicant could, in effect, 
have obtained their joinder to such reference by an 
application under S. 18 made within six months of 
tho date of the award. Whereas in the present case 
the Collector bos made the reference under S. 30, 
then on the narrow interpretation sought of the 
word “dispute” in S. 30, the applicants could never / 
obtain their joinder to such reference. 1 think, tbe 
view of the Allahabad High Court is to be preferred, 
and I bold, therefore, having regard to S. 53, Land 
Acquisition Act, which states that the provisions of 
the Civil Procedure Code shall apply to all proceed¬ 
ings heforo the Court under the Act, that thcro is 
no reason why a person interested should not apply 
to he joined as a party to a reference made by the 
Collector, although his name does not appear in tbe 
reference made, provided the question raised by him 
is in essence the dispute referred, as in tho present 
case it i3, namely, the division of the money among 
the persons lawfully entitled to receive it. The ap¬ 
plicants claim to be so entitled to a share of this 
money on the allegation that the land belonged to 
their grand-father and that they are entitled equally 
with other descendants of their grond-father. .That g 
Laloo was their grand-father has not been denied 
before me, and,although lam informed that Laloo's 
ownership of the land is not admitted, there seem9 
at least a prima faoie case that the title of all 
claimants in this dispute does proceed from Laloo. 
Whether the applicants' claim succeeds is another 
matter, but I think, their application to join should 
be allowed aod I allow it accordingly. Tho appli¬ 
cants ip their application have stated sufficiently 
the basis of their claim. The matter is now to bo set 
down for hearing. 

G.N./R.K. Order accordingly . 
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Weston J. 

Isso s/o Hajiy Khoja Mahomedan h 

v. 

Rattanchand Rewachand Bhagtani . 

Suit No. 343 of 1938 and Exn. Apple, No. 553 of 
1941, Decided on 22nd December 1941. 

(a) Civil P. C. (1908), O. 34, Rr. 15 and 4— 
Suit to enforce charge on immovable property 
—Preliminary decree for sale should be made. 

Jn view of the provisions of O. 34, R. 15 read 
withO. 34, R.4 a preliminary decree for sale should 
be made in a suit instituted to enforce a charge. 

C. p. c._ [P 84 0 2} 

(’40) Chitaley, O. 34 R. 4, N. 3; O. 34 R. 15, N. 12 

*i, 1. 

(’41) Mulla, Page 1077 Note: “Preliminary de¬ 
cree for sale." J 

T. P. Act — 

(’36) Mulla, Page 550 Pt. (b). 
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2 < b ) Civil P. C. (1908), O. 21, R. 30 and O. 34, 

Rr. 15 and 6—Charge does not create interest 
in immovable property—Declaration of charge 
in decree — Effect—Simple money decree with 
declaration of charge — Decree-holder is not 
bound to proceed by sale of property charged— 
Decree can be executed in any manner allowed 
by law for execution of money decrees—Suit 
to enforce charge — No decree for sale—O. 34, 
R. 15 does not apply. 

A charge does not create an interest in immov¬ 
able property, and a declaration of a charge in a 
decree really does not do more than obviate the 
necessity for attachment of the property if and 
when the decree-holder chooses to proceed against 
that property. The charge secures the decree-holder 
against other creditors. In the case of a simple 
t money decree with a declaration of charge it is 
open to the decree-holder to execute it in any 
manner allowed by law for the execution of money 
decrees. The decree-holder is not bound to proceed 
by sale of the property charged : ('41) 28 A. I. R. 
1941 Bom. 90 (F.B.), Bel. on; (’41) 28 A.I.R. 1941 
Bom. 71, Not foil. [P 85 C 1] 

If in a suit instituted to enforce a charge a preli¬ 
minary decree for sale is passed then no doubt under 
0. 34, R. G the sale of property must precede any 
personal decree. But when no decree for sale was 
asked for by the debtor as he is entitled to do and 
there has been no decree for sale, and the decree 
passed is really a money decree with a declaration 
of a charge for the amount decreed, there is no 
room for the operation of R. 15 for the decree is not 
of a form contemplated by the earlier rules of 0.34. 

[P 84 C 2] 

Q p # Q ( _ 

(’40) Chitaley, O. 34 R. 14, N. 3 Pts. 1 and 2; 

O. 34 R. 15, N. 3 Pt. 1; 0. 34 R. 15, N. 12. 

(•41) Mulla, Page 1104 Pt. (d). 

(c) Civil P. C. (1908), O. 21, R. 16 — Decree 
assigned to defendant’s son—Son benamidar of 
defendant — Assignment cannot be said to be 
adjustment of decree. 

Merely because the assignee of a decree is the son 
of the defendant and is benamidar for the defen¬ 
dant, the assignment cannot be said to be an ad¬ 
justment of tho decree. [P 85 C 1] 

E. Jhirad — for Judgment-creditor. 

Falehchand Assudomal — for Judgment-debtor. 

ORDER. — This is an application under O. 21, 
R. 16 by the assignee of a decree to execute it by 
attachment of a part of the salary of one of the 
judgment-debtors, original defendant 1 (b) in the 
suit. Tho suit was to recover an amount of earnest 
money paid to defendants 1 (a) and 1 (b) on a con¬ 
tract of sale of certain immovable property, and also 
a part of the agreed price advanced to defendant 
1 (b). Before the sale could be completed, the pro¬ 
perty was attached and sold in execution of a 
decree, and was purchased at the court auction by 
defendant 2. Tho decree now sought to be executed 
is in \hc following terms : 

"It is ordered and decreed as follows : — (a) 
Against defendants 1 (a) and (b) for Rs. 700 with 
interest thereon at six percent, from 19th September 
193G till payment, and costs in proportion: (b) 
Against defendant 1 (b) also for Rs. 1500 with in¬ 
terest at six per cent, from 17th November»1936 till 
payment and costs in proportion, (c) A declaration 
that tho plaintiff has a lien on the plot bearing 
survey No. 17 sheet M.M. 2 Karachi with buildings 
thereon, if any, for Rs. 2325 with interest thereon 


Isso V. Rattanchand (Weston J.) A j R 

at Six per cent, from the date of suit till payment 
and costs m proportion." 

Execution is opposed by the judgment-debtor 
defendant 1 (b), on the ground that the 


0 


concerned, 

decree created a charge upon imm'ovaTle properU 
and it must first be satisfied by sale of the property 
charged. It is also urged on his behalf that as the 
assignee is the son of defendant 2 iy the suit the 
assignment is collusive, and the payment by the as¬ 
signee to the decree-holder is really a payment by 
defendant 2, and the decree, therefore, has been 
satisfied. A further objection that the assignment 
is unregistered has been withdrawn on production 
of the assignment deed. Mr. Fatehchand for the 
judgment-debtor contends that just as under 0. 34 , 
R. G in a mortgage suit a personal decree is to bo 
made only after sale of the mortgaged property, so 
also in a suit to enforce a charge, there must be 
sale of the property charged before the decree- 
holder can proceed against other property of the 
debtor. He refers to O. 34, R. 15, and to a Bombay 
case 42 Bom. L. R. 1113 1 where it was said : 

“But unless the contrary appears, we think tho 
ordinary rule should be that, when a charge is 
created by act of parties, the specification of tho 
particular fund or property negatives a personal 
liability, and the remedy of the holder of the chargo 
is against the property charged only or against the 
property charged in the first instance." 

Later, however, a Full Bench of the Bombay 
High Court has dissented from this view (43 Bom. 
L. R. 26-). After quoting the above passage from 
42 Bom.L.R. 1113 1 the learned Chief Justice says: 

" I am unable to agree with that conclusion. To 
apply such a rule of construction to a consent 
decree for the payment of money would seem to mo 
wrong in principle and inexpedient in practice. In 
arranging consent decree of the nature in question, 
it is usually the creditor, and not the debtor, who 
is master of the situation, and I can see no justifi¬ 
cation for holding that, by taking a charge upon 
specific property, the primary object of which as 
I have pointed out is to secure him against other 
creditors, the creditor abandons his right to proceed 
against other property of tho debtor. Such an 
abandonment should not be presumed in tho absence 
of language making clear the intention to abandon. 
On the other hand to hold that the creditor can 
only attach other property after obtaining a fresh 
order of payment is to ignore the fact that tho 
decree already contains an order for payment." 

With reference to the argument based upon 0.34,| 
R. 15, I think that, if in a suit instituted to enforce 1 
a charge a preliminary decree for sale is passed, 
and by reason of the above rule read with R. 4 of 
tho same order, it may be said that a preliminary 
decree for sale should be made in such a suit, then 
no doubt under Rule 6 sale of tho property must 
precede any personal decree. But when, as in tho 
present instance, there has been no decree for sale, 
and the decree is really a money decree with a 
declaration of a charge for the amount decreed, 
there is no room for tho operation of R. 15, for the 
decree is not of a form contemplated by the earlier, 
rules of 0.34. As executing Court, I must take the 
decree as it stands, and while in the suit it niigbt 
have been open to defendants 1 (a) an d 1 (bH° 

740 : 
1113, 


1. (’41) 28 A. I. R. 1941 Bom. 71 : 193 I. C. 

I. L. R. (1941) Bom. 136 : 42 Bom. L. R. 
Raychand Jivaji v. Basappa. 

2. (’41) 28 A. I. R. 1941 Bom. 90 : 193 I. C. 
I.L.R. (1941) Bom. 299 : 43 Bom.L.R. 26 
Gurappa Gurushidappa v. Amarangi Vamcnana. 
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claim that there should be a decree for sale, it is 
° impossible for me now to construe the decree as 
something which it is not. A money decree with a 
declaration of a charge upon immovable property is 
a common form of consent decree in this Province. 
The decree obtained by a female relative for main¬ 
tenance usually awards a smell monthly sum with 
a charge upon the family house. It would be a very 
harsh rule if such a decree-holder were debarred 
from recovering her maintenance from money or 
other liquid assets of her defaulting relations, and 
were required to proceed with the lengthy remedy 
of briDgiDg the property to sale, however small the 
default compared with the value of the property or 
however urgent her necessity. A charge does not 
create an interest in immovable property, and a 
declaration of a charge in a decree reAlly doe3 not 
do more than obviate the necessity for attachment 
b of the property if and when the decree-holder 
chooses to proceed against that property. As the 
learned Chief Justice pointed out in 43 Bom. L. R. 
26,2 the charge secures the decree-holder against 
other creditors. Order 21, R. 30 shows sufficiently 
that the holder of a money decree is not to be 
restricted to one mode of execution. 

It is true that the present is not a consent decree, 
and, as I have said, it may have been open to the 
objecting debtor to claim in’the 6uit that a decree 
for sale should be passed. But he did not do this. 
It can make no difference now that, even before 
suit, the charge existed by reason of S. 55. T. P. 
Act, except perhaps that R. 14 of 0. 34 may bar 
the remedy of sale in execution of the decree, which 
does not assist the argument that sale of the pro¬ 
perty in execution is the only remedy open to the 
decree-holder. The decree is a simple money decree 
with a declaration of charge, and I consider it is 
open to the decree-holder to execute it in any man¬ 
ner allowed by law for the execution of money 
decrees, and that ho is not bound to proceed by sale 
of the property charged. No decree has been passed 
against defendant 2 , and I am not able to accept 
that because the assignee is the son of defendant 2, 
and is probably the benaraidar for defendant 2 the 
assignment is an adjustment of the decree. I am 
informed that defendant 2 purchased the property 
with knowledge of the charge upon it, and there¬ 
fore acquired it ate price less than its unencum- 
bored value. This may be so, but defendants 1 (a) 
and (b) have only themselves to blame for the posi¬ 
tion in which they find themselves. Execution must 
proceed os prayed for. 

G.N./R.K. Application allowed . 


A. I. R. (29) 1942 Sind 85 
Davis C. J. and Weston J. 

Hashim s/o Umar — Applicant 

V. 

Emperor , 

Criminal Revn. Appln. No. 236 o! 1941. Deoided 
on 3rd December 1941, to revise conviction and 
sentence passedl by First Class Magistrate. Ghoro. 
ban, D/- 28th May 1941. 

Penal Code (1860). S. 411 - Stolen buffalo - 
Possession 4 or 5 months alter thelt is no proof 
of offence under S. 411. F 

fQ £“ Ion of **• * t0 }™ buffalo five or six or even 
looj or five months after the thelt, is not such 
possession as will constitute proof of an offence 


under S. 411 : (*33) 20 A. I. R. 1933 All. 893, Rel. , 
on. [P86C1] 

Penal Code— 

(’36) Ratanlal, Page 1013 Pt. (2). 

1*36) Gour, Page 1407 Pt. (4). 

Gordhan T. Vazxrani — for Applicant/ 

Partabrai D. Punwanx, Advocale-General of 
Sind — for the Crown. 

DAVIS C. J.—The Applicant in this case is one 
Hashim, and be has been convicted by the First 
Class Magistrate, Ghorabari, of an offence under 
S. 411, Penal Code, with respect to a buffalo, which 
was proved to be stolen, and he was sentenced to 
eighteen months' rigorous imprisonment. He has 
appealed and his appeal has been argued before us 
mainly on the ground that the only evidence against 
the accused was his possession of the stol en buffalo 
and that the possession was not so recent as to / 
justify the application of S. 411, Penal Code. The 
date of the theft is itself somewhat indefinite, 
because no complaint of the theft was made. The 
Additional Sessions Judge, who heard the appeal, 
placed the date of the offence of theft, when the 
buffalo of Ismail was stolen, as March or April 
1940, and it would appear from the evidence that 
the appellant was in possession of it some four or 
five months after. The buffalo in fact was not taken 
from the possession of the applicant, buTTrom one 
Sioto, to whom the applicant had 6old it, and this 
Sioto was discharged by the Magistrate. In his 
order of discharge which is on the record, tho 
Magistrate speaks about the buffalo being stolen 
some twelve months before. The judgment is dated 
10th February 1941. Tho applicant was convicted 
and sentenced in May 1941, and again in that 
judgment tho Magistrate speaks about a buffalo 3 
being stolen some twelve months before.fTho buffalo 
was taken from the possession of Sioto about Uth 
October 1940 ; it had been in his possession for a 
fortnight or a month; so that, it may be said that 
it is proved that it was in possession of the applicant 
some five or six months after tho offenceABut we 
find it difficult under the circumstances to hold that 
possession of a stolen buffalo five or six months 
after the offence is alone sufficient to convict the 
applicant of an offence under S. 411, Peual Code.|. 

In the case reported in 56 All. 250,1 tho law on 
this poiot is, we think, with all respect, set out 
concisely and correctly. It was pointed out in that 
case that tho burden lies upon tho prosecution to 
prove a criminal_effpnce and that burden does not 
shift, and in proof of an offence under S. 411, 

I enal Code, tho prosecution have to show that tho JL' 
property was stolen and that has been done in this ~ 
case, and that it was received or retained by the 
acoused and the accused knew or had reason to 
behovethat LL-^as stolen. Therefore, tho prosecu¬ 
tion bad Turtherto prove in this case, that tho 
appellant received or retained the buffalo and that 
no know or had reason to believe that it was stolen, 
it may bo said that those necessary elements in tho 
offence are proved by reason of possession-recent 
^essi^njuaUfi^ tho inference that tho i Aole” 

or ralaiQed by the accused, 
end that be knew or had reason to beliove that it 
was stolen. The recent naturo of his possession is 

thl u‘ 9 - Th o e WOrd " racan ‘” is not used in 
the Illustration to S. 114, Evidence Act Illustra 

tjon (a) relors to 11 possession of stolen Roods s ”n 

1- ( 38) 20 A.I.R. 1938 All. 898 : 148 IO 141 • 

66 All. 260 : 86 Cr. L, J. 621 : 1038 A.L.J. 1634’ 
Emperor v. Hori Lai. 
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a after the theft." But "recent" or "soon" in this 
context mean very much the same thin", and so it 
appears to us that unless the prosecution can prove 
something more against the applicant than a posses¬ 
sion which was not "recent" or "soon," then the 
case against him is not proved. The fact that he 
brought witnesses who were disbelieved by the 
learned Magistrate, we do not think affects the 
matter, once the prosecution have failed to discharge 
the burden that rested upon it, that is to say, to 
bring upon the record a prima facie case which 
its eJLiwo uld justify the conviction of the accused. 
In fnf5 case, we do not think the prosecution have 
brought upon the record evidence which, if un¬ 
rebutted, would justify the conviction of the appli¬ 
cant. It may be, of course, a matter of suspicion 
that the appellant did not call as his witness, the 
man Tayab from whom he said he purchased the 
b buffalo. But suspicion is not the same thing as 
proof. 

Each case, we think, must be decided upon its 
own particular facts. We have bad various cases 
cited to us from various High Courts in which 
learned Judges have held that six months or even 
more is "recent poss ession ." if we may use the 
phrase, within the meaning of the Illustration ; 
there are also cases in which learned Judges have 
held that possession for six months or more or even 
less is not recent possession within the meaning of 
the Illustration. Each case, we think, must be dealt 
with upon its merits. But it must be borne in mind 
that when the only evidence against the accused is 
evidence of possession the possession must be so 
recent as to justify the inference that the accused 
received or retained the stolen property and he knew 
c or had reason to believe it to be stolen. In such a 
case, it is uron inference alone that the accused is to 
be convicted^ and this inference must be so strong 
as to constitute proof. Put in this way, it is clear 
then that possession must be recent, that a posses¬ 
sion that is not recent does not justify an inference 
which constitutes proof"ot the offence and which 

justifies conviction. We think ,_e» that in 

this case possession of the stolen buffalo five or six, 
or even four or five months after the offence, is not 
such possession as will constitute proof of an offence 
under S. 411, Penal Code. We think, therefore, the 
conviction must be set aside and the applicant 
acquitted, and we order accordingly. 

H.K. Conviction set aside. 
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Davis C. J. and Weston J. 

Emperor 

v. 

Nabibux and others. 

Criminal Reference No. 304 of 1941. Decided on 
8th Janunry 1942, reference by Iurst Addl. bess. 
Judge, Hyderabad, D/- 9th December 1941. 

(a) Criminal P. C. (1898), S. 117 (3) —Orders 
under S. 117 (3) are designed to meet emergen¬ 
cies — Delay of two months — Order under 
S. 117 (3) cannot be justified. 

Orders under S. 117 (3) arc not more routine 
orders to bo oppended to an order under S. 112 
Criminal P. C., nor are orders under S. 11/(3) 
meant merely to anticipate final orders that may be 
made under S. 118. Criminal P. C. The orders con¬ 
templated by S. 117 (3) ore orders designed to meet 
emergencies. When order under S. 117 (3) is passed 


£*°. r ? rt tban tW0 montlls a * ter proceedings under 

112 are initiated, it cannot be justified on the 6 
face of such delay. [p gg q 2 ] 

Cr. P. C. — 

• (’41) Cbitaley. S. 117, N. 6. 

(’41) Mitra, Page 253, N. 288A. 

(b) Criminal P. C. (1898), S. 117 (3) — Evi¬ 
dence is necessary for order under S. 117 ( 3 ) 
but not cross-examination in usual manner — 
Emergency if existing, evidence of police pro¬ 
secution in form of affidavit is sufficient. 

Section 117 (3) does not contemplate the taking 
of evidence on oath and the cross-examination of 
witnesses in the usual manner. The Magistrate 
must record his reasons, be must deal with applica¬ 
tions under S. 117 (3), with care and prudence, 
realising that they are not mere routine orders, nor 
orders designed to anticipate final orders that may / 
be made, but that they are urgent orders, arising 
out of an emergency and can only be justified in the 
exceptional circumstances of an emergency. If the 
Magistrate is satisfied that such an emergency exists 
and that urgent orders are necessary ho can act 
upon the application of a Police Officer or upon the 
sworn testimony of a police prosecutor given in the 
witness-box or in the form of affidavits. 

[P 87 C 1) 

Cr. P. C. — 

(’41) Cbitaley. S. 117, N. 6. 

(*41) Mitra, Page 258, N. 288A. 

Advocate-General — for the Crown. 

DAVIS C. J. — This is a reference by the First 
Additional Sessions Judge of Hyderabad in which 
he recommends that an order passed under S. 117(3), 
Criminal P. C., against six accused persons be set g 
aside on the ground that there is no legal basis for 
the order and that the procedure followed by the 
trying Magistrate is such as to vitiate the proceed- 
ings. It does appear that on the merits there is no 
sufficient material to justify an urgent order under 
S. 117 (3), Criminal P. C., and we have said more 
than once in this Court that orders under S. 117 (3), 
Criminal P. C., are not mere routine orders to be 
appended to an order under S. 112, Criminal P. C., 
nor are orders under S. 117 (3) meant merely to 
anticipate final orders that may be made under 
S. 118, Criminal P. C. The orders contemplated by 
S. 117 (3) are orders designed to meet emergencies. 

In this case the Chapter proceedings were initiated, 
on 12th April 1941 and the order under S. 112,, 
Criminal P. C., was passed on 18th April. No ap-j 
plication for an order under S. 117 (3) was mado 
until almost a month had elapsed from the time 
these proceedings commenced and then nothing 
further was done until about another month had 
gone by, namely, until 13th Juno 1941. It is diffi-l 
cult then to believe in the face of such delay that 
an emergency such as contemplated in S. 117 (3) 
existed, or that the order was justified. We think, 
therefore, that on this ground the recommendation 
of the learned Sessions Judge should be accepted and 
the order under S. 117 (3) should be set aside as 
against all six accused. But it does not follow that 
we agree with the opinion of the learned Judge' “ 
to the procedure which should be followed in p . 
ceedings under S. 117 (3). The learned Judgo say * ■ 

"Before an order under S. 117 (3) can be P°^ e 
there must be judioial basis for that °™® r< ” 
necessary for the Magistrate to take evidenceon 
oath in the usual regular manner giving the accused 
an opportunity of cross-examination. 

In this cose the Magistrate appears to have acted 
upon affidavits filed by the Police Prosecutor and 
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two others, Seth Partomal and Mubammed Hashim. 
° As the learned Judge remarks, the Criminal Pro¬ 
cedure Code contemplates evidence recorded on oath 
by witnesses sworn in open Court and not on state¬ 
ments sworn by way of affidavit. Certain sections, 
for instance, S. 539 and S. 539A, Criminal P. C. f 
make provision for evidence relating to certain facts 
to be given by way of affidavit; but this is not the 
usual way of bringing on record evidence in criminal 
proceedings and is clearly, in the natureof things, not 
appropriate to criminal proceedings. When, how¬ 
ever, the learned Judge goe^ on to say that evidence 
must be recorded on oath by a Magistrate in the 
usual regular manner, giving the accused an op¬ 
portunity of cross examination, he goes, so far as 
wo can see, far outside the scope and purposo of 
S. 117 (3) and seems to contemplate an inquiry 
within an inquiry. He seems to contemplate an 
b inquiry upon the main application under S. 110, 
Criminal P. C., and a further inquiry upon the 
application under S. 117 (3), Criminal P. C., but all 
that this subjection requires is that the Magistrate 
should give his reasons in writing. In order that the 
Magistrate may give his reasons in writing it fol¬ 
lows, of course, that he must have material on 
record upon which those reasons are to be based; 
but as an order under S. 112 can be made upon an 
application mado by a Police Prosecutor without 
notice to the accused persons, so we think that an 
emergency order may be made upon an application 
by a Police Prosecutor without notice to the accused 
persons; for the whole aim and purpose of S. 117 (3) 
is to deal with an emergency. An emergency implies 
the necessity for speed, making it necessary that 
an order should be passed without delay if it is to 
, bo effective. But if a notice is to be served on ac¬ 
cused persons, if evidence is to be 'recorded in the 
usual regular manner*, to use the \)ords of the 
learned Sessions Judge, and the accused are to have 
an opportunity of cross-examination, the whole 
design and purpose of this sub-s. (3) of S. 117, 
Criminal P. C., might be nullified. 

Ordinarily, a Magistrate should we think, have 
time, however pressing may be the emergency, to 
record the evidence on oath in Court of the Police 
Officer concerned, to verify os it were, the applica¬ 
tion os a complaint is verified and if he, the Police 
Officer, haa witnesses with him, it should not take 
too much time also to record their evidenoe on oath 
m Oourt. It should not tako much longer to reoord 
their evidence in this manner than it would take to 
reoord their statements in the form of affidavits 
6i gned by the Magistrate, Each case must be dealt 
with by the Magistrate upon its own particular 
facts. An emergency may exist, and yet there may 
be time to give notice to accused persons and even 

pXInffl 8111 'a . ft . ppe ? r ftnd cross-examine the 
loljco Officer and his witnesses, though we do not 

^: D t k K ^r, U ,l d , 0 o , , l<)nhap P en - Wa “anot, therefore, 
say that S. 117 (3) contemplates the taking of evi¬ 
dence on oath and thecrosa-eiaminationof witnesses 
in the usual manner. The Magistrate must record 

q. mU8t doal wilh applications under 
a. XI/ fdj With care and prudence, realising that 

n0 * “ er <? routine orders, nororders desigoed 
to antidpate finai orders that may be made, but 
that they are urgent orders, arising out of an emer¬ 
gency and can only be justified in the exceptional 
oirouinstances of an emergency. But if the Magis- 
trate is satisfied that such an emergency exists and 

neceasar y. can see no 
reason why he should not aot upon the application 

Pah D Ce Offioer or u P° n the sworn testimony of a 
Police Prosecutor given in the witness-box. Had we 


been satisfied in this case that there was material t 
iu the application of the Police Sub-Inspector which 
would justify the order we should not have set it 
aside on the ground that the application was sup¬ 
ported by an affidavit of the Police Sub-Inspector or 
by the affidavits of two witnesses. Without the 
statements of these witnesses the Magistrate might 
have been justified in acting and proceedings cannot 
be held to be bad, because something unnecessary 
has been done and affidavits which are ootnecessary 
have been put npon the record. We, however, take 
the view that there was no material on the record 
from which reasons could be recorded within the 
meaning of S. 117 (3), Criminal P. C. Wo accord¬ 
ingly set aside tbo order under S. 117 (3) against 
all six accused. 


R.K. 


Order set aside. 
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Davis 0. J. and Weston J. 

Beharilal Tekckand, a Firm — 

Garnishees — Applicants 

v. 

Ramgopal Parsram t aFirm and another 
— Plaintiffs — Decree-holders — 

Opponents, 

Civil Revn. Appln. Nos. 99 and 100 of 1939, 
Decided on 12th January 1942, to revise order of 
Judge, Karachi Small Cause Court, D/- 14th July 
1939, J 

(a) Civil P. C. (1908), O. 21, R. 46 — For 
attachment under O. 21, R. 46 exact amount of g 

debt need not be ascertained or stated _ But 

before it is made subject of execution it must 
be ascertained—Debt attached before judgment 
— Approximate value of debt must be ascer¬ 
tained and specified. 

It is not nec<*>sary under O. 21.R.46 for tho pur¬ 
pose of attaching a debt that the exact amount 
should be ascertained or stated, but before the 
attached debt can be made the subject of execution, 
it must be ascertained. Moreover, where tho debt is 
attached before judgment under O. 38, R. 5 (2), 
Civil P. C. at least tho approximate value of the 
debt should be ascertained and specified. 

C.P.C.- fP88C2] 

(•40) Ohitaley, O. 21 R. 46, N. I Pt. 3. 

('41) Mulln, Page 812, Pt. (o). 

o ( ^ ) / »! V, ‘ P - C ' ( l908 >- °- «. R- «6 and O. 38, 1 
K. 5 (2)—Debt attached from garnishee before 
judgment—Amount of debt not specified—Fact 
that garnishee did not object to attachment is 
no reason why advantage obtained should there¬ 
after be unduly pressed against him. 

Where a debt was attached before judgment from 
the garnishee tho fact that the garnishee did not 
objeot to the attachment before judgment is as muoh 
evidence of his good faith as anything else, but that 
is no reason why thereafter an advantage irregu¬ 
larly obtained should be unduly pressed against him. 

C. P. c. _ t p8802 l 

(•40) Chitaley, O. 38 R.5N.2 Pt. 7. 

(SindS r" SV (1 a 908 V,°\ 21 ’ Rr - 46A “ d 46B 
R « a n R ' 41 r A ?f licatlon ‘or notice under 
?* s f hould rec l uire decree.holder to 

R P 4fiR U b , * PP,y UOder °- 31. R- 41 — 
K. 46B Is complementary to R. 46A and muat 
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a follow so far as debt is concerned R. 46A—Un¬ 
specified or unascertained debt cannot be made 
subject of valid execution under R. 46B—Notice 
under R. 46A should so far as debt isconcerned 
be in such terms that order pursuant thereto 
made under R. 46B must be capable of execution. 

On an application for a notice under R. 46A, the 
Court should require the decree-holder either to 
specify the debts or apply under 0. 21, R. 41 for 
an examination of the judgment-debtor. Rule46Bis 
complementary to R. 46A, and the order under 
R. 46B must follow, so far as the debt isconcerned, 
the terms of R. 46A and must be capable of execu¬ 
tion. An order to sell an unspecified or unascertained 
debt is not capable of execution. The debt must, 
therefore, at some stage of the proceedings be speci¬ 
fied or ascertained, and it must be specified or 
5 ascertained independently of whether the garnishee . 
should or should not appear and show cause. A 
debt, the amount of which is not specified or ascer¬ 
tained, may be made the subject of a valid attach¬ 
ment, but it cannot be made the subject of a valid 
execution in the terms of R. 46B. In short, the 
notice under R. 46A should, so far as the amount 
of the debt is concerned be in such terms that an 
order pursuant to it made under R. 46B must be 
capable of execution. A Court which directs execu¬ 
tion to issue against a debt, which or the value of 
which, is not specified wrongly exercises the power 
which R. 46B confers. The fact that at some stage 
after notice under R. 46A the decree-holder in the 
absence of the garnishees, by an application speci¬ 
fied the amount of the debt doe3 not make good the 
defects in the notices under R. 46A. which did not 
give even the approximate value of the debts, and 
c which were based upon applications not supported by 
affidavits a 3 required by R. 46B. [P 88 C 2 ; P89 C 1] 

Ehanchand Gopaldas and Hakumatrai 3/. 
Eidnan i—for Applicants (Beharilal Tekchand 
and Hariram Doulatram, respectively). 

Kcxcalram Jclhanand —for Opponent (Ramgopal 
Parsram). 


DAVIS C. J. — These are two revision applica¬ 
tions under S. 32, Karachi Small Cause Courts Act, 
bv two garnishees in proceedings in suit No. 2263 of 
1938, in the Court of Small Causes at Karachi, 
Rampopal Parsram, a firm v. Hiralal Nagermal, a 
firm in which a decree was passed in favour of the 
plaintiffs, Messrs. Ramgopal Parsram, which decree 
this firm of Ramgopal Parsram is seeking to execute 
against the applicants, the garnishees, on account of 
alleged debts due by the applicants to the firm of 
Hiralal Nagermal, the defendants in the suit. The 
applicants, the garnishees in Revision ApplicUions 

Nos. 99 and 100 of 1939. are the firms of Beharilal 
Tekchand and Hariram Doulatram respectively, and 
though the details of their cases are different, their 
complaint is the same. Their complaint is that 
in certain proceedings in the Small Cause Court, 
Karachi, execution of warrants against them with 
respect to attached debts alleged to be due by them 
to the judgment-debtor, has been ordered in a most 
irregular manner. They complain, in effect, that in 
each case a debt alleged to have been due to the 

judgment-debtor of an unspecified amount was hr^t 

made the subject of a prohibitory order before judg¬ 
ment, and that after judgment, without any proper 
notice or any proper specification of the amount of 
the debt, an order in execution with respect to the 
alleged debt was passed against them. It is admitted 
in both cases that the alleged debts were attached 
before judgment by prohibitory orders in the usual 
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A. I. R. 


mann e r when debts are to be attached, bat the value 
of the debts was not specified. fl 

It is not necessary under 0.21, R. 46, Civil P. C 
for the purpose of attaching a debt that the exact 
amount should be stated, but it i 3 obvious that 
before the attached debt can be made the subject of 
execution, it must be ascertained. Moreover, where, 
as in this case, there was attachment before judg- 
ment, 0. 38, R. 5(2), Civil P. C., requires, unless the 
Court otherwise directs, that the property to be at¬ 
tached shall be specified, as also it3 estimated value. 
There is no reason to suppose that in these cases 
the Court made any such directions. This then was 
one stage in the proceedings when at least the ap¬ 
proximate value of the debt should have been ascer¬ 
tained and specified. The fact that neither of the 
garnishees objected to the attachment before judg¬ 
ment is as much evidence of their good faith as 
anything else, but that is no reason why thereafter / 
an advantage irregularly obtained should be unduly 
pressed against them. 

Further, 0. 21, R. 41, Civil P. C., afforded the 
decree-holder the opportunity of ascertaining the 
amount of the debts due by the garnishees, and when . 
this has not been done, and application i 3 made to 
the Court for an order under R. 46A, in my opinion, 
the Court should require the decree-holder either to 
specify the debts or apply under R. 41 for an exami¬ 
nation of the judgment-debtor. It is plain that R. 46B 
is complementary to R. 46A, and the order under 
R. 46B must follow, so far as the debt is concerned, 
the terms of R. 46A, and must be capable of execu¬ 
tion. An order to sell an unspecified or unascertain- 
ed debt is not capable of execution. The debt must, 
therefore, at some stage of the proceedings be speci¬ 
fied or ascertained, and it must be specified or as- g 
certained independently of whether the garnishee 
should or should not appear and show cause. A debt, 
the amount of which is not specified or ascertained, 
may be made the subject of a valid attachment, but 
it is obvious it cannot be made the subject of a valid 
execution in the terms of R. 46B. Further, R. 46A 
requires that an application shall be supported by 
an affidavit verifying the alleged facts, and stating 
the belief of the deponent that the garnishee is in¬ 
debted to the judgment-debtor. This again gives the 
decree-holder an opportunity of giving the garnishee 
notice of the value of the debt which is to be the 
subject of execution. It is admitted that in neither 
of these two cases was there any such affidavit filed. 

Therefore, when in the notices issued on the 
garnishees under R. 46A, the amounts of the debts 
were not specified, though the garnishees may have 
been remiss in the one case, when they failed to n 
appear at an adjourned hearing, and, in the other 
case, when they believed that the proceedings against 

them would not be continued on their having in¬ 
formed the decree-holder that the amount of the 
debt due by them to the judgment-debtor was rupees 
27-6-0 only, the fact remains that the orders made 
against them under R. 46B, if entries in the Court 
diary signed by the Judge are such orders, must, at 
least, in the absence of the garnishee, have neces¬ 
sarily been in the terms of the notices under R.46A. 
These notices referred only to unascertained and un¬ 
specified debts and orders pursuant to them wort 
not capable of execution. The fact that at iome 
stage after notice under R. 46A, the decree-holder,; 
in the absence of the garnishees, by an apP^- 1 ^ 
alleged the debt in the one case to be Rs. -W, ana 
in the other case to be Rs. 75. does «ppear to 
me to make good the delects in the notices 
R. 46A, which did not give even the aPP™ 11 ™* 1 ® 
value ol the debts, and which were based upon> 
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applications not supported by affidavits as the rule 
a requires. In short, the notice under R. 46A should, 
so far as the amount of the debt i9 concerned, be in 
such terms that an order pursuant to it made under 
R. 46B must be capable of execution. In the words 
of R. 463,“. . . the Court may order the garnishee to 
comply with the terms of such notice, and on such 
order being made execution may issue as though 
such order were a decree agaiust him.*’ 

It is to be observed that the words used are “exe¬ 
cution may issue/* not “execution shall issue/* and 
a Court which directs execution to issue against a 
debt, which, or the value of which, is not specified, 
in my opinion, wrongly exercises the power which 
R. 46B confers. In my opiuion, therefore, the orders 
of execution, the subject of both these revision 
applications, should be set aeide, and the revision 
applications allowed with costs. 

^ WESTON J. — The Sind amendments to 0.21, 
R. 46, are practically identical with the Calcutta 
amendments, and follow 0. 45 of the English Rules 
of the Supreme Court. I think this matter falls to 
be decided upon a very simple point. It is admitted 
that in the notice issued to the garnishee under 
R. 46 A the amount of the debt was not stated, while 
the order made under R. 46B, assuming the entry 
in the diary of the case initialled by the Judge to be 
such an order, has been executed for a specified 
amount. This is clearly wrong, for the order under 
R. 46B must be an order to comply with the terms 
of the notice issued under R.46A, and if that notice 
has not specified the amount of the debt, then the 
order cannot do so; and an order to pay an unspeci¬ 
fied sum, although perhaps not technically improper 
under rules as they are, quite obviously cannot be 
c executed. 

The notice under R. 46A follows attachment 
under R. 46. It is open to a decree-holder to attach a 
debt, the amount of which is unknown to him. 
When he has done so, R. 41 of O. 21 affords him 
facilities for ascertaining the amount, and if he 
wishes the proceedings to have practical result, 
ordinarily he will be well advised to take steps to 
ascertain the amount of the debt before seeking the 
issue of notice under R. 46A. I consider that we 
should interfere in this case, and I think that the 
order should be that both the order made under 
R. 46B and tbo notice issued under R. 46A are set 
aside. I understand that the decree-holder does 
allege the debt to be of a certain amount, and the 
trial Court should now issue the appropriate notico 
under R. 40A, which will afford to the garnishee 
<1 his desired opportunity of disputing the amount 
alleged and the Court will then make such further 
orders as may bo necessary. 

G.N./R.K. Applications allowed. 

A. I. R. (29) 1942 Sind 89 

Lobo J. 

Sulleman Haji Ellias — Applicant 

v. 

Emperor , 

. Criminal Revn. Appln. No. 5 of 1941, Decided 
.on 11th August 1941, to rovise order of Addl. City 
Magistrate, Karachi, D/- 3rd January 1941. 

(a) Criminal P. C. (1898), Ss. 523 and 517 — 
Case under S. 379, Penal Code — Magistrate 
finding that article was stolen by accused from 
complainant and sold to G ordering it to be re¬ 
turned to complainant—Subsequent application 
1942 S/12 & 13 


by C claiming article—Magistrate holding com- c 
plainant to be entitled to possession of article 
and directing C to regular suit against seller for 
recovery of money paid —Order held fell under 
S. 523 — S. 517 held inapplicable. 

The Magistrate in a case under S. 379, PeDal 
Code, came to the conclusion that the article was 
stolen by the accused from the complainant and sold 
to C. He therefore ordered it to be returned to the 
complainant. Thereupon the purchaser C preferred 
an application to the Magistrate claiming the arti¬ 
cle, and the Magistrate passed an order to the effect 
that the complainant was entitled to possession of 
the article and the remedy of C was by civil suit 
against the seller (accused) to recover money paid 
by him : 

Held that S. 517 was inapplicable to the case as 
there was neither an inquiry nor a trial in any / 
Criminal Court and the order of the Magistrate / 
could not have been made under that section. The 
only section applicable to the case was S. 523. 

[P 90 C 1] 

Cr. P. C. — 

(’41) Chitaley, S. 523. N. 1; N. 6 Pt. 6. 

(*41) Mitra, Page 1692, N. 1362A; Page 1693, 

N. 1364. 

(b) Criminal P. C. (1898), S. 523—Magistrate 
can pass order under S. 523 without any en¬ 
quiry—Enquiry is necessary only when person 
entitled to possession is unknown—Magistrale*s 
decision under S. 523 based on plenty of mate¬ 
rial before him — High Court will not Interfere 
in revision. 

It is not obligatory on a Magistrate called upon 
to take action under S. 623 (2) to make any inquiry g 
before passing his order. Ordinarily he proceeds on 
such materials as are available before him and ho 
has to decide the question not who was in possession 
at the time the property was seized by the police, 
but who was entitled to possession. The order under 
S. 623 can be passed on the materials beforo the 
Magistrate without any independent enquiry re¬ 
garding the ownership of the property. Section 623 
provides for an inquiry only in the case whore the 
person entitled to possession is unknown : 5 S.L.R. 

3; 12 Bom.L.R. 232 and (“24) 11 A.I.R. 1924 Lah. 
76, Rel. on; (’36) 23 A.I.R. 1936 Bom. 171, Expl.; 
(’33) 20 A.I.R. 1933 Mad. 434 and (*27) 14 A. I. R. 
1927 Cal. 532, Disting. [P 90 C 2; P 91 C 1] 

When the Magistrate bad plenty of material be¬ 
foro him on whioh to arrive at a conoluBion as to 
who was the person entitled to tho possession of the 
article and has decided the case on that material, 1 
tho High Court will not interfere with his decision 
in revision. [P 91 C 2) 

Cr. P. C. — 

(’41) Chitaley, S. 523, N. 8 Pt. 1; N. 5 Pt. 4. 

(’41) Mitra, Page 1694, N. 1865; Page 1695, 

N. 1366. 

Fatchchand Assudomal — for Applicant. 

H . T . Raymond, Assisfanf Public Prosecutor 

— for the Crown. 

ORDER. — This is an application to revise an 
order of the Additional City Magistrate, Karaohi, 
made on 3rd Janoary 1941 under tho following cir¬ 
cumstances. One Tar Mahomed gave information 
before the police of the theft of hia gold Jhirmir. 
He implicated hia wife’s cousin Elias. A police in¬ 
vestigation followed and in the course thereof the 
Jhirmir was secured from the applicant Sulleman 
who alleged that he had purohaaed it from Elias. 
On the conclusion of the polioe investigation it 
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would appear that they came to the conclusion that 
a Tar Mahomed had lodged a false complaint. .A ‘B* 
summary was asked for from the Additional City 
Magistrate; but on a perusal of the papers the 
Magistrate came to the conclusion that the case was 
a true one and issued‘A* summary. Simultaneously 
he ordered that the Jhirmir which had been pro. 
duced before him by the police should be returned 
to the complainant, Tar Mahomed. Thereupon the 
applicant Sulleman preferred an application to the 
Additional City Magistrate claiming the Jhirmir, 
and the learned Additional City Magistrate on this 
application made the order which is now the sub¬ 
ject matter of revision. The learned Magistrate 
states in his order after setting out the facts : 

"From the inquiry papers I found that the Jhir¬ 
mir was stolen by Elias who first pawned it with 
one Bania Cbandumal and then sold it to the ap- 
l plicant Sulleman. The applicant had prepared this 
Jhirmir for the complainant and he knew that it 
belonged to the complainant and still he purchased 
it from Elias. He said to the police that he was 
told that Tar Mahomed had permitted its sale and 
that he made an entry in the bandi showing the 
owner of it as Tar Mahomed. This entry was a 
bogus one and appeared to have been made subse¬ 
quently as it bore no dateand was disbelieved by me. 

The complainant, if he was in need of money, 
could have disposed of the Jhirmir himself. The 
Jhirmir belonged to him and there was nothing to 
prevent him from pawning it with the Bania or 
selling it to the applicant who had made it for him. 
He had no need to employ Elias for this purpose. 
He was personally known to the applicant and there 
would have been no difficulty for him to dispose of 
it to him. 

c The story that the complainant bad sold the 
Jhirmir to the applicant through Elias appeared to 
be ridiculous. All these facts convinced me that 
the applicant knew the Jhirmir to be 6tolen and had 
dishonestly purchased it knowing it to be stolen. 

Any how as it was held by me that Jhirmir was 
6tolen from the complainant’s possession, it had to 
be returned to the complainant and not to the pur¬ 
chaser (i. e. applicant) whose remedy is against the 
seller from whom he can recover the money paid by 
him for it. 

In the circumstances the proper course for the 
applicant is to file a suit against the seller to recover 
the money paid by him for the Jhirmir. 1 ’ 

Now, in the first place, it is quite clear that the 
applicant has proceeded upon an erroneous view of 
the legal aspect of the matter. He states that the 
, Magistrate proceeded under S. 517, Criminal P. C., 

<l and made an order under that section. His present 
application is headed: “Application under S. 520, 
Criminal F. C.” But obviously S. 617, Criminal 
P. C., has no application in the present case, as is 
apparent from the opening words of the section • 
which read: “When an inquiry or a trial in any 
criminal Court is concluded, the Court may make 

such order as it thinks fit for the disposal.“ 

In the present case, there was neither an inquiry nor 
a trial in any criminal Court, and S. 517, Criminal 
P. C., was clearly inapplicable, and the order of the 
Magistrate could not have been made under that 
section. When I pointed this out to the learned ad¬ 
vocate for the applicant, he readily conceded that 
(the only section applicable in the present case was 
S. 523, Criminal P. C., and his argument was that 
the order of the learned Magistrate even under 
fc\ 523 was illegal because the Magistrate had held 
no inquiry to enable him to determine how he should 
dispose of the Jhirmir or deliver it to the person 
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He intended that under 

^ 2 i C fL miDal 1 ' the Ma S' stral e bad to decide 1 
who was the person entitled to the possession of the 

article m question, and further that the words- 

1 irtr Pe ^f mS l he d,sposal of SQch property or the de¬ 
liver} of such property to the person entitled to the 

possession thereof” indicated that the Magistrate 
had even to go into the question of title to the pro- 
perty in respect of which he was called upon to 
make an order under S. 523. A number of rulings 
have been cited before me for and against these con¬ 
tentions of the learned advocate. But it appears to 
me quite clear that there is no force in these con¬ 
tentions. In the first place the section itself does not 
provide for aDy inquiry, on the contrary S. 523 (2) 
reads: 

"If the person so entitled is known, the Magis-' 
trate may order the property to be delivered to him 
on such conditions (if any) as the Magistrate thinks / 
fit. If such person is unknown, the Magistrate 
may detain it and shall, in such case, issue a pro¬ 
clamation specifying the articles of which such pro¬ 
perty consists, and requiring any person who may 
have a claim thereto to appear before him and. 
establish his claim within six months from the date 
of such proclamation." 

Clearly, therefore, the section provides for an in- 
quiry only in the case where the person entitled to 
possession is unknown. The case before the learned 
Magistrate was not the case contemplated in the 
latter part of sub cl. (2) to S. 523. There were only 
two possible persons entitled to the possession of the 
Jhirmir, Tar Mahomed, the owner, and Sulleman, 
the purchaser; and the learned Magistrate had to 
determine which of these two persons was entitled to 
the possession of the Jhirmir. The case of Imperator 
v. Asi d/o Phul , a decision of the Benchof the Judi¬ 
cial Commissioner’s Court, reported in 5 S.L.R. 3, 1 
is directly in point. The head-note reads: 

“It is not obligatory on a Magistrate called upon 
to take action under S. 523 (2), Criminal P. C., to 
make any inquiry before passing his order. Ordina¬ 
rily he proceeds on such materials as are available 
before him and he has to decide the question not 
who was in possession at the time the property was 
seized by the police, but who was entitled to posses¬ 
sion." 

In the judgment of the Judicial Commissioner in 
this case it is stated: 

“The applicant who is the mistress of the oppo¬ 
nent bad been charged with theft in respect of cer¬ 
tain ornaments which she alleged the opponent had 
given to her on the previous night. The police re¬ 
ported that no offence had been committed and 
asked for the Magistrate's direction as to the person 
to whom the ornaments which they had attached 
should be delivered. The Magistrate ordered the 
ornaments to be restored to the opponent on the 
ground that he was probably drunk when he left 
them in applicant’s house. Now, the Magistrate 
had under S. 523 jurisdiction to make this order. 
There is an obiter dictum of Telang J. in 17 
Bom. 748 2 which suggests that the Magistrate is 
bound to hold an enquiry before making his order. 
The section, however, lends no support to this view 

_for there is no direction requiring a Magistrate 

who is proceeding as in this case under para. 2 of 

the section to make any enquiry at all.• The 

applicant’s case involves the admission that the op¬ 
ponent was entitled to possession on the night pre¬ 
vious to the seizure. That admission affords a 


h 


1. (’ll) 5 S. L. R. 3 : 9 I. C. 634. 

2. (’93) 17 Bom. 748, In re Ratanlal Rangildas. 
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sufficient basig of fact to support the Magistrate’s 
a order. It may be that the Magistrate has erred in 
disbelieving her story that the right to possession 
had been transferred to her by the opponent—-but 
that is a question of fact which we do not enter into 
in revision, for, the applicant has her Temedy by 
civil suit.” 

The same view of the law was taken by a Bench 
of the Bombay High Court in 12 Bom. L. R. 232. 3 
In their judgment the learned Judges state: 

"Section 523 says that a Magistrate may order its 
delivery, if he thinks 6t, to the person entitled 
thereto. The Magistrate does not decide the question 
of title but merely decide the question of possession. 
The fact that the accused bad been in possession of 
the property when the charge was made is not con- 
elusive. The question is who isentitled to its posses¬ 
sion. . . . The Magistrate had a discretion governed 
b by the provisions of S. 523. He bad to apply his 
mind to the question as to who was entitled to the 
possession of the property, and with such materials 
as were placed before him, he came to the conclusion 
that the complainant was. We see no reason, under 
these circumstances, to interfere with the judicial 
discretion exercised by the Magistrate." 

In 4 Lah. 38, 4 5 it was held that it was not incura- 
bent on a Magistrate to hold a judicial inquiry on 
oath before passing an order under S. 523, Criminal 
P. C. Such an order could be passed on police reports 
and papers alone, without any independent enquiry 
regarding tho ownership of the property. For the 
applicant reliance has been placed by his learned 
advocate on the case in GO Bom. 183. 6 But this case 
is really of no assistance. All that was decided by 
the learned Judges was that under S. 523, Criminal 
e P. C., what the Magistrate had to consider was, who 
was entitled to the possession of property which had 
been seized by the police. Whore it was proved that 
the person from whoso possession the property was 
seized came by it dishonealty, the Magistrate might 
have to consider questions of title in order to deter¬ 
mine the best right to possession. But where it 
appeared that the police had seized property from a 
person who was not shown to have committed any 
offence in relation to that property, then the Magis¬ 
trate could only hold that that person wa9 entitled 
to possession of tho property. Nowhere in the judg¬ 
ment is it stated that in order to enable the Magis¬ 
trate to come to a conclusion, ho is required by 
the section to hold a judicial inquiry. It is only in 
the recital of tho facts leading to the revision appli. 
cation beforo the High Court that it is stated that as 
the result of a prior revision application to the High 
d Court the High Court direoted that the Magistrate 
should take aotion under S. 523, Criminal P. C., 
and that thereupon the Magistrate issued a procla¬ 
mation and the claimants, the complainant and the 
petitioner, appeared before the Court, and that the 
Magistrate after recording evidence passed the order 
which was the subject-matter of revision. 

The learned advocate for tho applicant also relied 
upon the case in 56 Mad. 654.® But this was a case 

3. (’10) 12 Bom.L.R. 232 : 5 I. C. 972 : 11 Cr.L.J. 
339, Husensha Rahimansha v. Mashaksha Muja- 
farshab. 

4. (*24) 11 A. I. R. 1924 Lah. 76 : 73 I. C. 702 : 4 
Lah. 38 : 24 Cr. L. J. 670, Chunilal v. Isbar Das. 

5. (’86) 23 A. I. R. 1936 Bom. 171 : 162 I. 0. 265 : 
37 Cr.L.J. 573 : 88 Bom. L.R. 117 : 60 Bom. 183, 
Laxmicband Rajmal v. Gopikisan Balmukund. 

6. (*33) 20 A. I. R. 1933 Mad. 434 : 143 I. C. 510 : 

34 Cr. L. J. 586 : 56 Mad. 654 : 64 M. L. J. 431, 
Karuppanan Ambalam v. Guruswaini PiUai. 


under S. 517, Criminal P. C., not under S. 523. . 
The same remarks apply to the case in 54 Cal. 233, 7 
which was also relied upon by the learned advocate 
for the applicant. As the passage I have quoted 
from the order of the learned Magistrate indicates 
the Magistrate had plenty of material before him on 
which to arrive at a conclusion as to who in this 
case was the person entitled to the possession of the 
Jhirmir, he ba9 decided on that material, and I can 
see no ground for interfering with his order. This 
revision application is accordingly dismissed. 

G.N./R.K. Application dismissed. 

7. (’27) 14 A.I.R. 1927 Cal. 532 : 102 I. C. 482 : 28 
Cr. L. J. 546 : 54 Cal. 283, Sattar Ali v. Afzal 
Mahomed. 

A. I. R. (29) 1942 Sind 91 
Davis C. J. and Weston J. f 
Chellaram Verhomal—Applicant 

v. 

Emperor . 

Criminal Revn. Appln. No. 184 of 1941, Decided 
on 6th October 1941, to revise judgment of City and 
Sub-Divisional Magistrate, Sukkur, D/- 5th June 
1941. 

Bombay Municipal Boroughs Act (18 of 
1925), S. 114 — Stop up street does not cover 
case where municipality authorises private per¬ 
son to build wall across public street for his 
own private purpose. 

The municipality is not tho absolute owner of 
property which is vested in it as a statutory body; 
the municipality holds property as trustees and » 
holds it for the purposes of the Act. Hence the 
power conferred for tho purposes of tho Act to 'stop 
up’ streets under S. 114 of the Act cannot be ex¬ 
tended to cover a case where the municipality 
authorizes or rather purports to authorize certain 
individuals to build a wall across a public street for 
their own purposes: (’26) 13 A.I.R. 1926 Bom. 535, 
R*l. on; (’25) 12 A.I.R. 1925 Sind 90, ExpU 

[P 92 C 1] 

Kimairai Bhojraj—tox Applicant. 

D. N. O'Sullivan, Public Prosecutor — 

for the Crown. 

DAVIS C. J. — This is an application in revi¬ 
sion by one Chellaram Verhomal, a merchant of 
Sukkur, who has been convicted of an offence under 
S. 283, Penal Code, and sentenced to pay a One of 
Rs. 25. He was convicted of this offence, because the h 
learned Magistrate found that he had by erecting a 
wall in Gurmukhdas Street caused obstruction to 
the complainant and others and that the applicant 
could not plead in his defenco that he caused this 
obstruction with the permission of the municipality. 
The learned Magistrate relied upon the case reported 
in 50 Bom. 674,* which dealt with the correspond¬ 
ing section of the Bombay Distriot Municipal Act. 

It was argued before ua in revision that the munici¬ 
pality havo the power under S. 114, Bombay 
Municipal Boroughs Act, to “stop up” a publio 
street, and this means not only wholly but in part, 
leaving, os is the case here, a passage 3 feet wide 
for pedestrians. But we do not think that the worda 
stop up’ in S. 114 mean that the municipality have 
power to authorize any one o r more individuals to 

1. ('26) 13 A.I.R. 1926 Bom. 535 ; 97 I.C. 744 * *>7 
Cr.L.J. 1160 : 50 Bom. 674 : 28 Bom.L.R. 1033, 
Emperor v. Vishwanath Nana. 
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a place a permanent obstruction in a public street, a 3 
is the case here. 

It is alleged before us that this was not a per¬ 
manent obstruction; it was a temporary obstruction 
or no obstruction at all, because pedestrians could 
pass, and because under the terms of the agreement 
between the Sukkur Municipality and the applicant 
the municipality wa§ to be permitted to demolish 
the wall at any time; and also pedestrians coaid 
pass through a doorway three feet wide. It is also 
alleged before us that the building of this wall was 
necessary as a consequence of the Sukkur Riots. 
We do not think, however, apart from the question 
whether the municipality has the power to autho¬ 
rize private individuals to build on public streets 
other than in the manner provided by S. 152 (4), 
Bombay Municipal Boroughs Act, that this was a 
temporary obstruction at all; nor even, can we 
l> accept the case that the erection of this wall was a 
necessary measure of safety for the local inhabitants 
after the Sukkur Riots; nor can we accept the case 
that a doorway three feet wide met all reasonable 
needs of the inhabitants. The wall is not a kutcha 
wall at all, but a pucca wall built of pucca brick, 
and as permanent as such a wall can be, and in the 
agreement itself it is stated that 'the residents of 
the brothel and passers-by can see our houses directly 
from there/ Presumably, the reference to 'our 
houses’ is intended to include not only the houee of 
the applicant, a piece goods merchant but the houses 
of attesting witnesses, also banios, and the agree¬ 
ment goes on to say that 'this thing is of great 
nuisance and shame for high class and respectable 
people like us.' 

From the agreement itself then, there is nothing 
c to infer that this wall was built as a protection to 
the Hindu residents as a result of the Sukkur Riots, 
and the applicant cannot complain if he is tied down 
to his written agreement or if he has therein con¬ 
cealed the truth. As the agreement stands, it 
appears merely that these Hindu residents of Suk¬ 
kur think that the value of their property will 
suffer by the close proximity of the brothel, if a 
wall to obstruct the view and thus secure their 
privacy is not built. We cannot see how in any way 
the applicant is justified in constructing this wall 
upon this public street which quite clearly offers 
serious obstruction to the complainant and other 
membersof the public who use it. The Municipality 
is not the absolute owner of property which is vested 
in it as a statutory body; the Municipality holds 
property as trustees and holds it for the purposes of 
the Act. Section 63, Bombay Municipal Boroughs 
Act, says : 

"A Municipality may acquire and hold property 
both moveable and immovable, whether within or 
without the limits of the municipal borough. 

But sub-s. (2) goes on to qualify tho words of the 
preceding sub-section by saying "as trU9t ^» 6ubjec ,^ 
to the provisions and for the purposes of whis Act. 
The power conferred for the purposes of the Act to 
■stop up’ streets under S. 114 of the Act cannot be 
extended to cover a case such as this where the 
Municipality authorizes or rather purports to autho¬ 
rize certain individuals to build a wall across a 
public street for their own purposes. Further, there 
is a proviso to S. 114 of the Act which provides that 
no public street shall be permanently discontinued, 
stopped up or used for any of the purposeeof this 
Act without the previous sanction of the Commis- 
sioner. Tho words ‘stop up’ however must bo read 
in conjunction with tho word ‘discontinued which 
precedes it. ‘Stopping up,* whatever it may mean, 
does not mean construction by private individual 
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of a wall across a large part of a road for their own . 
purposes and to secure their own privacy. A case C 
under S. 90, Bombay District Municipal Act which 
corresponds in material words to S. 114, Municipal 
Boroughs Act. is a case in point. It is the case in 
50 Bom. 674.1 There the Municipality had autho¬ 
rized, what amounted to an obstruction of a public 
street by granting permission to hold a market in 
tlm street. Fawcett J., in that case said : 

"I also think that the Act contains clear provi¬ 
sions, which show that ordinarily a Municipality 
should not allow a permanent obstruction upon any 
public street vested in the Municipality. Section 122, 
Bombay District Municipal Act, is a very plain 
enactment to that effect." 

Section 122, District Municipal Act, corresponds 
to S. 152, Municipal Boroughs Act, and 6ub-s. (4) 
of S. 152, while it gives the chief officer power to 
allow any temporary occupation or erections on / 
occasions of festivals or ceremonies in a public 
street, for a period not exceeding 10 days in such 
manner as not to inconvenience the public or any 
individual, clearly implies that a permanent ob¬ 
struction of a public street of the nature we have 
here, is not contemplated by the Act. The words of 
S. 114 of the Act clearly show that the ‘stopping 
up' of a street does not mean its obstruction in the 
ordinary sense of that word. To 'stop up’ a street 
means that the street shall no longer be used as a 
street; but this is a special power conferred under 
S. 114 of the Act and to be exercised only subject 
to the previous sanction of the Commissioner. Our 
attention has been drawn to the case reported in 
17 S. L. R.273, 2 which it is 6aid, is authority for 
the argument that the Municipality has the power 
to stop up a street and to build, or to authorize g 
the building of this wall by a private individual. 
This, however, was not the point in issue in that 
case at all; the point in that case was whether 
S. 90, Bombay District Municipal Act, applied to 
old streets as well as new. The learned Judges did 
not decide the case on its merits, but Aston A. J. C., 
who concurred with the opinion of Raymond A. J. C., 
purposely expressed no opinion on the question 
whether the erection of the wall in the public street 
was a valid exercise of the powers of tho Munici¬ 
pality. This, therefore, is not a precedent of any 
value to the decision in this case. The only point 
which might be said to bo in favour of the appli¬ 
cant is that a more appropriate section for his 
conviction would have been S. 290, Penal Code, 
read with S. 268 of tho Code, but he does not com¬ 
plain of that and quite clearly the complainant is a 
person within the meaning of S. 283, Penal Code. 
We see, therefore, no reason to interfere and dis¬ 
miss this revision application accordingly. 

K.S./R.K. Application dismissed. 

2. (’25) 12 A.I.R. 1925 Sind 90 ; 81 I. C. 134 2 25 
Cr. L. J. 646 : 17 S.L.R. 273, Hyderabad Munici¬ 
pality v. Kazi Fakhurdin. 

A. I. R. (29) 1942 Sind 92 

Davis C. J. and Weston J. 

Osman s/o Khair Muhammad 

Applicant 

v. 

Budhu Alias Abdullah s/o Allahwarayo 

" _ Oppo7ient. 

Criminal Revn. Appln. No. 108 of 1941 Decided 
on 6th August 1941, to revise order Passed by City 
Magistrate, Hyderabad, D/- 8th Maroh 194 . 
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(a) Penal Code (I860), S. 494 — Offence of 

a bigamy—Essentials of. 

In order that an offence of bigamy can be com¬ 
mitted, there must be, at the time of the second 
ceremony of marriage, a previous valid subsisting 
marriage. [P ^3 C 1J 

Penal Code — 

(•36) Ratanlal, Page 1187, N. “Having a husband 
or wife living." 

(’36) Gour, Page 1C53 N. 5963. 

(b) Dissolution of Muslim Marriages Act 
(1939), S. 2 (vii)—Construction—Effect—Until 
decree for dissolution is obtained under S. 2 (vii) 
marriage must be regarded as subsisting — 
Woman given in marriage by father not obtain¬ 
ing decree for dissolution under S. 2 (vii)—She 
cannot, under Mahomedan law, repudiate mar- 

1 , riage in same way as if she had been given in 
marriage by her uncle. 

Section 2 (vii) cannot be construed as allowing a 
woman who has been given in marriage by her 
father before she attained the age of puberty to re¬ 
pudiate the marriage in the same way as if she bad 
been given in marriage by her uncle. All that 
S. 2 (vii) provides is that if a woman who has been 
given in marriage by her father before she has at¬ 
tained the age of 15 years repudiates the marriage 
before she attains the age of 18 years, she is en¬ 
titled to obtain a decree for dissolution of the mar¬ 
riage. It does not say that until she has obtained 
such a decree, she has the right of repudiatiou, 
that she has the right of dissolving her first mar- 
riago by repudiation. Until she has obtained a 
decree that marriage has been dissolved, the mar- 
c riage must be regarded as subsisting. Where the 
woman concerned has not obtained a decree for the 
dissolution of marriage, she is not, under the 
Mahomedan law as it stands, since she was given 
in marriage by her father, entitled to repudiate 
the marriage as if she had been given in marriage 
by her uncle. (P 93 C 2] 

E. T . Raymond — for Applicant. 

Parmanand Kundanmal — for Opponent. 

Partabrai D. Punicani, Advocate-General — 

for the CrowD. 

DAVIS C. J. — This is an application to 08 to 
revise an order of the City Magistrate, Hyderabad, 
dated 8th March 1941, in which he refused to dis¬ 
charge the applicant and six others in a case under 
S. 494, Penal Code, on the ground, inter alio, that 
Act 8 of 1939,—“The Dissolution of Muslim Mar- 
d riages Act,”—on which the applicant relied as having 
retrospective effect, did not apply to the circum¬ 
stances of the case before him, and it was on this 
ground that this application was admitted. We had 
not then before us the provisions of S. 2 of Act 8 of 
1939, and having these provisions now before us, 
we think the question whether this Act has or has 
not retrospective effect is irrelevant, and there is 
no reason to revise the order of the learned Magis¬ 
trate rejecting the application of the accused that 
they should be discharged. 

In this case the accused were charged with 
bigamy, and it is clear that in order that an offence 
of bigamy can be committed, there must be, at the 
time of the second ceremony of marriage, a previ¬ 
ous valid subsisting marriage. And it is argued on 
behalf of the applicant that there was no valid sub. 
sisting marriage in this case because the young 
woman who bad been given in marriage by her 
lather before she had attained the age of puberty, 
had since repudiated this marriage, firstly, by a 
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written notice, and, secondly) by the second mar. 6 
riage which is the subject of the alleged offence; 
and it was argued that the effect of S. 2 of the 
Act 8 of 1939 is to allow a woman who has been 
given in marriage by her father before she attained 
the age of puberty to repudiate the marriage in the 
same way as if she had been given in marriage by 
her uncle. But S. 2 of the Act does not say this at 
all. Section 2 provides that if a woman who hae 
been given in marriage by her father before she has 
attained the age of 15 years, repudiates the mar¬ 
riage before she attains the age of 18 years, she is 
entitled to obtain a decree for dissolution of the 
marriage. It does not say that until she has ob¬ 
tained such a decree, she has the right of repudia¬ 
tion, that she has the right of dissolving her first; 
marriage by repudiation. It would appear that 
until she ba9 obtained a decree that the marriage 1 
has been dissolved, the marriage is subsisting. In / 
this case, the woman concerned has not obtained a 
decree for the dissolution of marriage. She is not. 
under the Mahomedan law, as it stands, since she 
was given in marriage by her father, entitled to 
repudiate the marriage as if she had been given in 
marriage by her uncle, and we cannot, therefore, 
accept the argument that on the record as it stands 
before us, no subsisting marriage has been proved. 
We, therefore, dismiss this application. 

G.N./R.K. Application dismissed. 

A. I. R. (29) 1942 Sind 93 

Davis C. J. and Weston J. 

Ahmed Moosa Brothers , Firm — 

Applicants ^ 

v. 

Lilaram Tikamdas , Firm — Opponents. 

Civil Revn. Appln. No. 120 of 1939, Decided on 
17th March 1942, to revise judgment and decree of 
Judge, Small Cause Court, Karachi, D/- 7th August 
1939. 

(a) Civil P. C. (1908), O. 30 and O. 6, R. 17- 
Suit against firm and suit against individual 
members composing that iirm — Distinction. 

The nature of a suit against a firm is different 
from the nature of a suit filed against individual 
members composing that firm. There are substan¬ 
tial points of difference in the consequences of the 
two suits. In a suit against a firm, where one part¬ 
ner has been served under O. 30, R. 3, a decree may 
be made against the firm and such a decree under fl 
0. 21, R. 50 may be executed immediately against 
any property of the partnership. In a suit against 
the individuals, on the other hand, before execution 
could be taken against their joint property.it would 
be necessary that the decree had been made against 
all those individuals after proper service in the 
suit. (P 94 C 2, 1> 95 C 1] 

C. P. C._ 

(*40)*Cbitaley, O. 21, R. 50 N. 1 Pt. 2; O. 21, 

R. 50 N. 7; O. 30 R. 3 N. 1 Pt. 2. 

(•41) Mu)la, Page 820 Pt. (f); Page 1010 Pts. (y) 
and (e).‘ 

(b) Civil P. C. (1908), O. 6, R. 17 and O. 30- 
Suit against firm—Amendment seeking to alter 
suit against individual who happened to be 
partner of firm — Mistake In description of 
defendant held not bona fide—Amendment held 
sought to substitute one defendant for another 
and change nature of suit and hence should not 
be allowed — Suit held rightly dismissed on 
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admission in application for amendment that against two orders passed by a .earned Judge of 

that Court in a Suit No. 1136 of 1939. The suit was 6 
for the recovery of a dasti loan of Rs. 200, and the 
defendant was styled in the heading of the plaint 
as the firm of Lilaram Tikamdas carrying on busi- 
ness as brokers at New Challi in Karachi, and in 
the body of the plaint it was alleged that this firm 
had taken the loan of Rs. 200 from the plaintiffs on 
18th April 1936. At the request of the plaintiffs 
made by separate application, service was effected 
upon one Lilaram Ghuriomal, who in the applies- 
tion;was said to be the managing partner of the 
defendant firm. This person did not appear, but one 
Bagoraal who admittedly was a partner in the 
defendant firm appeared and filed a written state¬ 
ment in which among other contentions, he claimed 
that the loan had not been given to the defen¬ 
dant firm, but had been given to Lilaram Ghuri¬ 
omal, as the receipt itself showed, and that Lilaram / 
Ghuriomal had no authority to take loans on behalf 
of the firm, and that the firm was not bound to, 
or liable, for any loan taken by Lilaram. 

The plaintiffs then filed an application under 

O. 6, R. 17, Civil P. C., by which, in the words of 
the application, they sought to “amend the des¬ 
cription of the defendants by describing the defen¬ 
dant 'Lilaram Ghuriomal, Hindu adult broker, 
New Challi, Karachi’ instead of 'Firm of Lilaram 
Tikamdas carrying on business as brokers at New 
Challi, Karachi,’ ” and they went on to say that 
the loan referred to in their plaint had been taken 
by Lilaram Ghuriomal and not by the firm of which 
he was a partner, and that the suit had been filed 
against the firm and not against Lilaram Ghurio¬ 
mal personally, through bona fide mistake. The 
learned Judge rejected this application, holding g 
that it was not a case of correction of an error of 
description, but that by their application the plain¬ 
tiffs were seeking to substitute one defendant for 
another. Following the rejection of this application 
the learned Judge framed an issue : "Did the firm 
of Lilaram Tikamdas borrow Rs. 200 as alleged in 
para. 1 of the plaint ?’’, and he decided this in the 
negative on the admission made before him and 
also in the application under 0.6, R. 17,Civil P. C., 
and dismissed the suit with costs. The present 
revision purports to be directed against the order 
rejecting the application under O. 6, R. 17, Civil 

P. C., and also against the order dismissing the 
suit. 

The learned advocate for the applicant bases his 
case mainly on the argument that the application 
under O. 6. R. 17, Civil P. C., should have been 
allowed. Ho maintains that the suit against the h 
firm was nothing more than a 6uit against the indi¬ 
vidual composing that firm, that Lilaram Ghurio. 
mal bad been personally served under O. 30, R. 3, 
Civil P. C„ and that the amendment sought would 
do no more than enable the plaintiffs to obtain the 
right to proceed individually against Lilaram Ghu¬ 
riomal, which right would have been available to 
them, had they obtained a decree against the firm 
on the allegations in the original plaint. The 
learned advocate relies upon remarks which have 
been'made in several decisions of the High Courts, 
that a suit by or against a firm is merely a con¬ 
venient mode of expressing a suit by or against a 
number of individuals. But with all respect to the 
learned Judges we tbink that these remarks do not 
fully state the case. We think that a suit filed 
under O. 30, Civil P. C., against a firm has sub 
stantial points of difference in its consequences from 
a suit filed against the individuals composing that 
firm, for in a suit against a firm, where one partner 


amendment that 

firm was not liable. 

In the suit for the recovery of a loan the defen¬ 
dant was described as A in the plaint as originally 
typed. By a manuscript correction this was altered 
by changing the defendant into firm of which A was 
the partner. Notice under 0. 30, R. 3 was served 
on A who was alleged to be the managing partner. 
A did not appear but another partner of the firm 
appeared and in his written statement alleged that 
the loan was not given to the defendant firm but 
to A as was clear from the receipt filed by the plain¬ 
tiff which was executed by A in his personal capa¬ 
city, that A had no authority to take loans on 
behalf of the firm and therefore the loan in suit was 
not binding on the defendant firm. Thereupon, the 
plaintiff filed an application under 0. 6, R. 17 to 
amend the plaint by changing the description of 
the defendant from that of the firm to A as indivi¬ 
dual on the ground that the suit had been filed 
against the firm through a bona fide mistake and 
the loan was taken by A and not the firm. The 
Court dismissed the application and also the suit 
on the plaintiff’s admission in the application for 
amendment that the loan was not incurred by the 
firm : 

Held that the amendment sought for was not one 
seeking to change the suit from one against the 
firm to one against the individual members com¬ 
posing the firm, but was one seeking to change the 
suit against a firm to one against an individual who 
happened to be a partner of that firm and that 
there was a marked difference in the nature of the 
two suits. [P 95 C 1] 

Held further that in view of the manuscript 
correction in the plaint and the receipt executed by 
A which wa3 filed by the plaintiff, the mistake in 
the description of the defendant far from being bona 
fide was dishonest. The case was one where the 
plaintiff sought to substitute one defendant for 
another and to change the nature of the suit he 
had filed and, therefore, the application for amend¬ 
ment was rightly dismissed. [P 95 C 1] 

Held also that the suit as against the firm failed 
on the admission that the firm was not liable and 
therefore the suit also was rightly dismissed. 

[P 95 C 1] 

Q' p # Q' _ 

(’40) Chitaley, 0. 6 R. 17 N. 3 Pt. 42. 

(*41) Mulla, Page 592 N.: "Leave to amend when 
refused." 

(c) Civil P. C. (1908), O. 30 — Suit against 
firm — Personal decree against partner cannot 
be passed unless sued in personal capacity 
along with firm — In such case plaintiff can 
withdraw his suit against firm and proceed 
against partner. 

In a suit against a firm, the Court cannot pass 
any personal decree against a partner unless ho is 
sued personally along with the firm, in which case 
it would be open to the plaintiff to withdraw the 
suit against the firm, if he chose and to proceed 
with his alternate or additional personal remedy 
against the partner : (1882) 30 W. R. Bel. on. 

[P 95 C 1J 

C. P. C. — 

(’40) Chitaley, 0. 30 R. 6 N. 4 Pt. 1. 

(’41) Mulla, Pago 1010 Pt. (y). 

Suganlal Uassanand — for Applicants. 

Srikrishendas H. Lulla — for Opponents. 

WESTON J. — This is a revision application 
under S. 32, Karachi Small Cause Court Act, 
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has been served under 0. 30. R. 3, Civil P. C., a 
jecree may be made against the firm, and such a 
decree under 0. 21, R. 50, Civil 1\ C., may be exe¬ 
cuted immediately ugain3t any property of tbe firm 
ior in the words of the rule any property of the 
partnership. In a suit against the individuals, on 
the other hand, before execution could be taken 
against their joint property, it would be necessary 
that the decree bad been made against all those 
'individuals after proper service in the suit. 

Apart, therefore, from the question whether a 
firm should be considered a legal entity, we think 
the nature of a suit against a firm is different from 
the nature of a suit filed against individual mem¬ 
bers composing that firm. The amendment sought 
in the present case was not an amendment seeking 
to change the suit from one against the firm to one 
against the individual members composing the firm, 
but was one seeking to change the suit against a 
Ifirm to one against an individual who happened to 
be a partner of that firm. In such a case we think 
tbe difference in the nature of the two suits is all 
the more marked. 

According to the application under 0. G, R. 17, 
Civil P. C., tbe plaintiffs committed a bona fide 
mistake. It might bo said that where there has been 
a mistake of description of a defendant who has 
remained the same throughout and whose real iden¬ 
tity has never been in dispute, then amendment 
6hould not be refused. But we think the plaint 
itself shows conclusively this was not a case of bona 
fide mistake. For the plaint os originally typed 
described the defendant as Lilaram Ghuriomal and 
this was altered by manuscript correction, changing 
the defendant to the firm of Lilaram Tikamdas. 
The receipt produced in the case also shows that it 
was passed by Lilaram Ghuriomal in his personal 
capacity. We do not think it can be said, in view of 
the fact that the plaint wa9 originally written in 
accordance with the true facts, that the true facts 
were not known to the plaintiffs. What appears to 
have happened is that some suggestion was made by 
someone of tbe advantago which might be obtained 
by obtaining a decree against the firm of which 
Lilaram Ghuriomal was a partner, for execution 
could then be taken not only against Lilaram Ghu- 
riomal under cl.(c) of R.50 of 0. 21, Civil P.C., but 
also against tbe property of the firm under cl. (a) 
of that rule. So far from the mistake being honest, 
it appears to have been dishonest. We notice that 
in the latest commentary of Mulla’s Civil Procedure 
Code, it has been said, relying upon an Eoglish 
cas*, (1882) 30 W. R. 701,1 that in a suit again3t a 
firm, tbe Court cannot pass any personal decree 
against a partner unless he is sued personally along 
with the firm. In such a suit it would have been 
open to plaintiffs to withdraw tbo suit against the 
firm, if they chose, and to proceed with their alter¬ 
nate or additional remedy against Lilaram Ghu¬ 
riomal. 

We consider that this is not a case of bona fide 
[misdescription. It is a case where the plaintiffs 
sought to substitute one defendant for another and 
they sought to ohange the nature of tho suit they 
had filed. We think, therefore, tho application was 
rightly dismissed. The suit as against the firm 
failed on tho admission that the firm was not liable 
and the suit also was rightly dismissed. The pre¬ 
sent revision application fails and is accordingly 
dismissed with costs. 

G.N./R.K. Application dismissed. 

4. (1882) 80 W. R. 701 : 51 L. J. Ch, 853. Taylor 
v. Collier, - 
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Davis G. J. and Weston J. 

Emperor 

v. 

Nathoo slo Jiwo — Accused . 

Criminal Ref. No. 223 of 1941, Decided on 29th 
September 1941; reference made by First Addi. Sess. 
Judge, Hyderabad, D/- 2nd September 1941. 

(a) Cantonments Act (1924), Ss. 210 (3) (a), 

213—Person carrying on trade from commence¬ 
ment of Act—No obligation on him to apply for 
license — It is for Cantonment authority to give 
him three months notice to apply for license — 
Without notice he cannot be convicted. 

Where a person had been carrying on a trade in 
the same part of the Cantonment from the com- f 
mencement of the Act, there is no obligation upon 
him to apply for license to carry on the trade and 
it is incumbent upon the Cantonment authority to 
give him three months notice of his obligation to 
apply for a license; without such notice he cannot 
be convicted for carrjingon trade without a license. 

[P 95 C 2] 

(b) Cantonments Act (1924), S. 210 (3) (a)— 
“Same part of tbe cantonment'* — Meaning ot 
explained. 

The word “locality” i9 notan unfair interpreta¬ 
tion of the word “part” in clause (a) of sub-9. (3) of 
S. 210. It covers all that part of tho Cantonment 
where the bazaar is situated and where tho parti¬ 
cular trader could carry on his occupation without 
offence or danger to other parts of tbe Cantonment 
not used for the purpose of a bazaar, but where g 
residences of officers or the barracks for troops are 
situated. [P 96 C 1] 

D. N. O'Sullivan, Public Prosecutor — 

for the Crown, 

DAVIS C. J. — In this case one Nathoo son of 
Jiwo, a dealer in poultry and eggs has been con¬ 
victed by the Additional City Magistrate of Hydera¬ 
bad of an offence under S. 213, Cantonments Act, 
and fined Rs. 5. The learned Magistrate imposed, 
what he calls, a nominal fiue, inasmuch as he 
thought thero were certain circumstances in this 
caso in favour of tho accused. Tbe learned Addi¬ 
tional Sessions Judge, however, was of the opinion 
that the accused had been wrongly convicted, because 
of the provisions of S. 210 (3), Cantonmonts Act, it 
being clearly shown upon the facts that tho accused 
is not bound to apply for a license to carry on his /j 
trade as a vendor of poultry, becauso ho had been 
carrying on this trade in the same part of the Can¬ 
tonment from the commencement of tbe Act, and 
that, therefore, it was incumbent upon the Canton¬ 
ment authority to give him three months notice of 
his obligation to apply for a liceDso and they had 
not done so. Therefore, no obligation lay upon him 
to apply for a license and he could not be convicted 
of carrying on his trade without a lioense. It is also 
clear that this was not a caso where the Canton¬ 
ment authority had paid the acoused compensation 
for any loss incurred by reason of their refusal tol 
grant a license. 

The only point really taken before us is, whether 
it could bo said that this case came within the pro¬ 
visions of S. 210 (3) (a), Cantonments Aot, for that 
clause affordB a certain protection to a vendor who 
has been carrying on hia occupation in the same 
part of the Cantonment at the time of the com¬ 
mencement of the Aot and who is carrying on hia 
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business at the time he claims protection under this 
a cl. (n). It appears from the record, and the learned 
advocate for the Cantonment authority admitted, 
that this accused was carrying on his occupation in 
the same locality at the material times required by 
the section, but the point was taken before us whe¬ 
ther the word locality means the same thing as the 
word “part” which is the material word in cl. (a) of 
sub-s. (3) of S. 210, Cantonments Act. For, in this 
case, the accused had shifted from the CantonmeDt 
stalls where poultry vendors carried on their trade 
to what is described as a rented 6hop, No. 268, of 
his own. Ordinarily, of course, it would not be diffi¬ 
cult to say whether a poultry vendor is or is not 
carrying on his occupation in the same part of the 
Cantonment as that in which he was carrying it on 
when the Act commenced. Speaking generally, it is 
not difficult to divide a Cantonment into parts. There 
b a part of a Cantonment where the residences are 
built, there is another part of the Cantonment where 
the Cantonment bazaar is situated. We do not think 
that the word “locality” is an unfair interpretation 
of the word “part” in cl. (a) of sub-s. (3) of S. 210. 
There really is no need to use any other word than 
that which occurs in the clause itself; a “part” of 
course, means something more than the same shop 
or the same house; it means, we should say, some¬ 
thing more than a particular stall where poultry are 
sold. It might well cover all that part of the Can¬ 
tonment where the bazaar was situated and where 
the vendor of meat or poultry or game or fish could 
carry on his occupation without offence or danger to 
other parts of the Cantonment not used for the pur¬ 
pose of a bazaar, but where residences of officers or 
the barracks for troops are situated. 

In this case, it appears admitted that the shop at 
c which the accused, apparently for some good reason 
of his own, carried on his occupation as vendor of 
poultry was in the vicinity of the Cantonment stalls 
in which he had previously carried on his occupa- 
tion until he thought it necessary for him to move 
to this shop of his. We think, therefore, it must be 
said that on the facts of this case the accused was 
carrying on his occupation in the same part of the 
Cantonment within the meaning of cl. (a) and that 
the fact that ho had no license did not render him 
liable to prosecution and punishment, because the 
Cantonment authority had not given him the three 
months’ notice required by the clause. We are not 
concerned here with the rights and wrongs of this 
dispute between the Cantonment authority and the 
accused, except so far as they relate strictly to the 
conviction of the accused, and so far as this is con- 
fj coined, we think it clear that he has been wrongly 
convicted. We think, therefore, the learned Addi¬ 
tional Sessions Judge is right in his opinion that the 
conviction of the accused should bo set aside. We 
accordingly accept this reference, set aside the con¬ 
viction and order the fine of Rs. 5 to be refunded. 

K.S./R K. Reference accepted. 
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Weston and Tyabji JJ. 

Deccan Co-operative Dank Ltd. — 

Garnishees — Applicants 
v. 

Parsram Tolaram, Plaintiff and ano¬ 
ther , Defendant — Opponents. 

Civil Revn. Appln. No. 126 of 1939, Deoided on 
11th February 1942, to revise order of Chief Judge, 
Small Cause Court, Karachi, D/- 26th August 
1939. 


Civil P. C. (1908), O. 21, R. 46-Attachment to 
be Relive must comply with all directions in 6 
u. 21 K. 46 appropriate to particular case — 
Attachment of debt-Failure to affix copy of 
order on conspicuous part of Court house ren¬ 
ders attachment invalid. 

In order to make an effective attachment all the 
directions in 0. 21. R. 46 appropriate to the parti¬ 
cular attachment must be complied with. In the 
case of an attachment of a debt failure to affix the 
order under 0. 21, It. 46 (1) to some conspicuous 
part of the Court house as required by 0. 21, 

R. 46 (2) renders the attachment invalid ; (’28) 15 
A. I. R. 1928 P. C. 139, Rel. on. [P 97 C 1) 

C. P. C_ 

(’40) Chitaley, 0. 21 R. 46, N. 14 Pt. 1. 

Parsram Manghanmal — for Applicants. 

Madhavdas C. Dhagat — for Opponents. / 

WESTON J. — This is a revision application 
under S. 32, Karachi Small Causes Court Act, against 
an order of the learned Chief Judge of the Small 
Causes Court made under 0. 21, R. 46A, Civil 
P. C. The facts necessary to be stated are that in 
August 1936 the decree-holder, present respondent 
1, applied under 0. 38, R. 5, Civil P. C., for attach¬ 
ment before judgment of the salary of the judgment- 
debtor Ramkrishna Desai, respondent 2, due to this 
Ramkrishna for the month of July 1936, from the 
Deccan Co-operative Bank, Ltd. in whose service 
he was. An order was made directing attachment 
and a copy of this order was served upon the Deccan 
Co-operative Bank, Ltd., but no copy of this order 
was affixed on some conspicuous part of the court¬ 
house. The Deccan Co operative Bank, Ltd. acknow¬ 
ledged the receipt of the copy of the order and sent ^ 
a letter to the Court stating that they were comply¬ 
ing with the order by withholding an amount of 
Rs. 62-8-0 on account of salary for the month of 
July 1936 due to Ramkrishna. Following this at¬ 
tachment, it appears that a decree was passed and 
the decree-holder Parsram on 1st May 1939, filed an 
application purporting to bo under O. 21, R. 46A, 
Civil P. C., asking that the garnishee should be 
called upon to deposit in Court the amount due 
from the bank to the judgment-debtor. We should 
perhaps mention that R. 46A came into force in 
this Province in the year 1938. The Deccan Co¬ 
operative Bank, Ltd. appeared in answer to the 
notice issued on this application under R. 46A, and 
stated that after retaining the money for nearly two 
years it had been paid by them to Ramkrishna and 
that they claimed that they were not liable to pay ft 
it to the decree-holder on the ground that the 
original attachment order was inoperative as the 
necessary publication by affixing a copy on the 
Court-house had not been effected. The learned 
Judge considered that in view of the fact that a 
copy of the order of attachment was admitted to 
have been served on the bank and they had in fact 
undertaken to comply with the order, it was not 
open to the bank now to plead that the attachment 
had not been validly made. The learned Judge held 
that if the contentions of the bank were upheld, it 
would amount to countenancing a defiance of an 
order of a Court of law. 

We do not think the view taken by the learned 
Judge can be supported. It is conceded before us 
that although the attachment was ordered under 
O. 38, R. 5, Civil P. C., such attachment t0 °° 
made in the manner prescribed by R. 46 of O. 21 , 
Civil P. C. Clause (1) of this rule provides that 
attachment of a debt is to bo made by a written 



Sind 97 


1942 


Radhakishin Nathuram v. Harbhagwan & Co. 


order prohibiting the creditor from recovering the 
a debt and the debtor from making payment thereof 
until farther order of the Court, and cl. (2) of this 
rule provides that a copy of the order is to be affixed 
on some conspicuous part of the court-house, and 
another copy is to be aent to the debtor, intbiscase, 
the Deccan Co-operative Bank Ltd. Only one of the 
requirements of cl. (2) was complied with in the 
present instance. We thiok the point is concluded 
by the remarks of the Privy Council in 51 Mad. 
349. 1 That was a case of attachment of immovable 
property under 0. 21, R. 54, Civil P. C., but the 
provisions of R. 54, in which cl. (1) provides for a 
prohibitory order and cl. (2) for the manner of its 
proclamation, are closely akin to the provisions of 
R. 4G. The Judicial Committee held that a mere 
order of attachment under clause (1) of R. 54 is not 
sufficient to establish that there has been anattacb- 
b ment, and their Lordships also referred to R. 46 of 
0. 21 in the following passage of their judgment : 

" A fasciculus of clauses, beginning at R. 41 of 
0. 21 and applicable to ‘attachment of property,* 
shows instance after instance that attachment is 
a real thing, with a variety of real applications 
suited to the nature of the property to be attached. 
Where it is moveable property it is to be attach- 
ment by 'actual seizure,' where it is agricultural 
produco the attachment is to be made by affixing a 
copy of the warrant on the land where there is a 
growing crop, and on the threshing floor, and other 
places where produce has been cut and gathered. 
In the case of an attachment of a debt, there is to 
bo a written order prohibiting the creditor from 
recovery, and the debtor from making payment, and 
prohibiting the handing over of the property by any 
c one in whose name it stands, and this order is to be 
affixed publicly to the court-house. There aro other 
provisions as to the attachment of shares of move¬ 
ables, oven shares of salary, and as to attachment 
of partnership property. In regard to negotiable 
instruments, the attachment is to be by actual 
seizuro of the instrument which is to*be brought 
into Court. 

These instances go to show that under the Civil 
Procedure Code in India the most anxious provi¬ 
sions are enacted in order to prevent a more ordor 
of a Court from effecting attachment, and plainly 
indicating that the attachment itself is something 
separate from the mere order, and is something 
wbioh is to bo done and effected before attachment 
can be declared to have beon accomplished." 

If, then, thore is no attachment when all the 
^ directions of cl. (2) of R. 46, Civil P. C., appropriate 
to the particular attachment are omitted, wecAnnot 
see that thero is an attachment if some only of the 
provisions of ol. (2) are complied with while others 
are not. In tho present case, no copy of the order 
was affixed on some conspicuous part of the court¬ 
house, and, os this was not done, wo think it must 
bo held that attachment was not effected. We think, 
therefore, we must interfere in this matter, and 6et 
aside the ordor of the learnod Judge ordering the 
applicnnt-bauk to deposit the amount in Court, and 
we order accordingly. We do not, however, think 
that it is necessary to make any order as to oosts. 

G.N./R.K, Order set aside. 

lT ('28) 15 A.I.R. 1928 P. C. 139 : 109 I. C. .626 : 
51 Mad. 349 : 55 I. A. 256 (P.C.), Muthiah Chetti 
v. Palaniappa Chetti. 
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Davis C. J. and Weston J. 

Radhakishin Nathuram and another — 

Applicants 

v. 

Harbhagwan £ Co. Firm — Opponents. 

Civil Revn. Appln.No. 2 of 1940, Decided on 17tb 
March 1942, to revise order of Judge, Small Cause 
Court, Karachi, D/- 1st November 1939. 

(a) Civil P. C. (1908), O. 21, R. 50 (1) (c) and 
(2) — Eliect — Served partners cannot subse¬ 
quently contest their liability as partners — 
They do not come under O. 21, R. 50 (2). 

Order 21, R. 50 (1) fixes, by reason of cl. (c) per¬ 
sonal liability on partners who have been served in 
a suit against the firm. The served partners are de- / 
barred from subsequently contesting their liability 
a9 partners. They will not come under tho provi- 
sions of O. 21, R. 50 (2) where the liability of a 
person alleged to be a partner may be disputed. 

(P 98 C 1) 

C. P. C. — 

(•40) Chitatey, O. 21 R. 50 N 1 Pt. 4; 0.21, R.50 
N. 4 Pt. 1. 

('41) Mulla, Page 820 Pt. (f). 

(b) Civil P. C. (1908), S. 151, O. 21, R. 50 
(1) and (2) and O. 9, R. 13 — Ex parte decree 
against firm as such — Application by some of 
partners under O. 9, R. 13 to set aside decree 
on ground that they were fixed with liability as 
partners by being included in "served partners" 
in decree and also by O. 21, R- 50 without 
summons being served on them rejected—O. 9, l J 
R. 13 held did not apply — Decree against firm 
held should stand — Trial Court held should 
hear application under S. 151 and deal with 
question of applicant's absence by analogy with 
O. 9, R. 13—If applicants were not served and 
execution was sought against them Court 
should pass orders which would enable appli¬ 
cants to take advantage of O. 21, R. 50 (2). 

An ex parte decree was passed against the firm 
os such. The applicants who were included among 
the "served partners" in the deoree made an appli¬ 
cation under O. 9, R. 13 to set aside the ex parte 
decree, on tho ground that both by the terms of tho 
decree and by reason of 0.21, R.50 they were fixed 
with liabilities as partners, though no sutnraoos 
were served on them at all. The Court rejected tho 
application being of the opinion that the words in h 
the decree "served partners" which inoluded the 
applicants, were really of no momont and of no 
effeot: 

Held that O. 9, R. 13 did not apply as the suit 
was against the firm whioh was represented by cer¬ 
tain partners though not by the applicants and 
therefore tho decree against the firm could not be 
9 et aside. While, therefore, tho deoroo against the 
firm must stand and the presence of the words 
"served partners" in the decree made no difference 
one way or the other, because tho liability of the 
served partners was determined by O. 21, R. 50, yet 
tho Judgo should hear tho application under S. 151 
and deal with tho question of applicants' absence 
for non-service by analogy with the provisions of 
O. 9, R. 13 and if he came to the conclusion that 
the contention of the applicants that no summons 
were duly served on them was true, he should pass 
orders upon such application as will allow the appli¬ 
cants, if execution of the deoree was to be sought 
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against them, to take advantage of the provisions of 
a O. 21, It. 50 (2) and dispute their liability as part¬ 
ners. [1> 93 C 1,2] 

C. P. C. — 

( 40) Chitaley, S. 151 N. 2 Tt. 23 ; 0. 9 R. 13 
X. 20; O. 21 R. 50 Notes 1 and 4 ; O. 30 It. 3 
N. 9. 


'6 


c 


d 


(’41) Mulla, Page 645 Pt. (j); Page 820 Pt. (f). 

F atchchand Asuaomal — for Applicants. 

Sa)it<ias Idanmal — for Opponents. 

DAVIS C. J. — In this application the two ap¬ 
plicants Radhakishen and Ramdittamal, both sons 
of N'athnram, pray that an order of the Judge of 
the Small Causes Court of Karachi, rejecting an ap¬ 
plication made under O. 9, It. 13, Civil P. C., to set 
aside an ex parte decree made against the firm may 
be revised, for, they say, that both by the terms of 
the decree and by reason of the provisions of O. 21, 
R. 50, Civil P. C., they are fixed with liabilities as 
partners, though no summons were served on them 
at all. The learned Judge appears to have been of 
the opinion that the words in the decree 'served 
partners’ which he has held, include the two ap¬ 
plicants, were really of no moment and of no effect; 
they were superfluous and the presence of these 
words in the decree did not make the served part¬ 
ners liable personally. 

The decree is a decree against the firm as such. 
The learned Judge however does not appear to have 
considered the effect of the provisions of O. 21, 

R. 50 (1) which fixes, by reason of cl. (c) personal 
liability on partners who have been served in a suit 
against the firm. The fact that these persons have 
been found to be served partners is therefcre a 
matterof some moment to them and if the order of 
the learned Judge stands, they are clearly debarred 
hereafter from contesting their liability as partners. 
They will not come under the provisions of thesub- 
rule where the liability of a person alleged to be a 
partner may be disputed. We donot. however, think 
in this case that 0. 9, R. 13, Civil P. C., is the 
appropriate provision of the Code under which the 
applicants should claim relief. After allthosuit was 
against the firm. The firm was represented by cer¬ 
tain partners, though not by the two applicants 
and it does not appear possible then to set this 
decree against the firm aside. 

On the other hand the barest justice would seem 
to require that in a case such as this, where the 
two applicants claim that service has never 
been made upon them at all, that they had no 
notice of the summons, they had no opportunity to 

defend the suit, some opportunity should be given 
them at some time and place to deny their liability 
ns partners. The learned Judge has held that pro¬ 
per service has been in fact made upon them : tboy 
were served by substituted service but they now 
contend the paper in which service was published 
was an obscure and unknown paper never read by 
them or by any one else. Such nowspapers in India 
aro by no means uncommon. If we are to hold 
0. 9 R. 13 does not apply, but under 0.21, II. 50 (1) 
cl. (c) they aro to be fixed with liability as partners, 
then as the learned Judge has held them to be 
partners their case would not be heard unless some 
other provisions of the Civil Procedure Code can be 
invoked for their assistance. While therefore we 
think that the decree against the firm must stand, 
that the presence of the words 'served partners in 
•the decree makes no difference one way or tue 
other, because the liability of the served partners 
is determined by 0. 21, II. 50, yet we think that 
the Judge should hear their application under 

S. 151, Civil P. C., and deal with the question of 
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their absence for non-service by analogy with the 
provisions of 0. 9, II. 13, Civil P. C., and if he 
comes to the conclusion, that the contention of the 
applicants that uo summonses were duly served on 
them is true, he should pass orders upon such 
apphcation as will allow the applicants, if execution 
of the decree is to be sought against them, to take 
advantage of the provisions of 0. 21, R. 50, sub. 
r. (2) and dispute their liability as partners. We! 
think that in the particular circumstances of this 
case there should be no order as to costs. Order 
accordingly. 

G.N./R.K, Order accordingly. 
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Davis C. J. and Weston J. 
Dipomal Murijmal — Applicant / 

v. 

Emperor. 

Criminal Revn. Appln. No. 156 of 1941, Decided 
on 1st October 1941, to revise order of Second 
Assist. Judge, Hyderabad, D/- 27th May 1941. 

(a) Criminal P. C. (1898), Ss. 195 (3), 476 B 
and 476 — Sub-Judge passing order under 
S. 476 in proceedings under Guardians and 
Wards Act — Appeal lies to District Court. 

Although appeals under S. 47, Guardians and 
Wards Act, in the case of orders passed by Sub- 
Judge under that Act lie not to the District Court 
but to the Chief Court, the Court to which appeals 
ordinarily lie from appealable decree passed by the 
Sub-Judge is not the Chief Court but the District 
Court. Section 195(3), Criminal P. C., does not speak g 
of appeals which lie in the particular proceedings 
from which the order under S. 476 has arisen.. It 
speaks of the Court to which appeals ordinarily lie 
from appealable decrees or sentences passed by the 
Court. Consequently, an appeal from an ordor 
made by the Sub-Judge under S. 476, Criminal 
P. C., lies to the District Court even though that 
order arose from proceedings under Guardians and 
Wards Act. [P 99 C 1] 


Cr. P. C. — 

(*41) Chitaley, S. 195, N. 19. 

(•41) Mulla, Page 665, N. 631. 

(b) Criminal P. C. (1898), S. 476 — False 
statements made in family dispute — That is 
no reason for not taking action under S. 476 — 
False statements made from motives not in 
themselves evil — That circumstance may be 
taken into account in awarding punishment. 

The circumstance that the false statements were 
made in a family dispute is not sufficient reason for 
refraining from action by prosecution under S. 476 
against those who made those false statements. If 
the false statements have been made from motives 
not in themselves evil, that circumstance can be 
taken into account when awarding punishment. 

(P 99 C 1] 

Cr. P. C. — 

(•41) Chitaley, S. 476, N. 11. 

(’41) Mulla, Pages 641-642, Note 616 "False 
dence". 

Dipchand Chandumal — for Applicant. 

D. N. O'Sullivan, Public Prosecutor — 

for the Crown, 

WESTON J. — This ie an application in revi¬ 
sion against an order of the Second Additional 
Sessions Judge, Hyderabad, by which, acting on an 
appeal filed under S. 476B, Criminal P. C„ he 
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has ordered the prosecution of four persons, includ- 
a ing the present applicant, for having made false 
statements on oath, before the Joint Subordinate 
Judge, Hyderabad, offences under S. 193, Penal 
Code. These statements are said to have been 
made in the course of proceedings under the Guar¬ 
dians and Wards Act relating to the guardianship 
of a minor girl. 

A preliminary point taken by the learned advo¬ 
cate for the applicant is that as the guardianship 
proceedings were before the Joint Subordinate 
Judge in pursuance of general orders passed by this 
Court under S. 4 (a), Guardians and Wards Act, 
empowering all Subordinate Judges to dispose of 
proceedings under that Act, any appeal from an 
order made by the Joint Subordinate Judge under 
that Act lies, under S. 47 of the Act, to this Court : 
and, therefore, it is urged, an appeal from an order 
b made under S. 476, Criminal P. C. f arising from 
proceedings under the Guardians and W ards Act, 
similarly lies to this Court. Section 476B, Cri¬ 
minal P. C., which provides for appeals from 
orders making or refusing to make complaint pass¬ 
ed under S. 476, Criminal P. C., lays down that an 
appeal lies to the Court to which the Court which 
has passed the order is subordinate within the 
meaning of S. 195. cl. (3) ; and S. 195, cl. (3) of 
the Code provides that for the purposes of that sec¬ 
tion a Court shall he deemed to be subordinate to 
that Court to which appeals ordinarily lie from ap¬ 
pealable decrees or sentences passed by such former 
Court. While it is true that appeals under S. 47, 
Guardians and Wards Act, in the case of orders 
passed by a Subordinate Judge, lie not to the Dis¬ 
trict Court but to this Court, there can be no doubt 
lc that the Court to which appeals ordinarily lie from 
appealable decrees passed by the Joint Subordinate 
Judge is not this Court but the District Court. Sec¬ 
tion 195(3), Criminal P. C., does not speak of ap¬ 
peals which lie in tbo particular proceedings from 
which the order under S. 476, Criminal P. C., has 
arisen. It speaks of the Court to which appeals 
ordinarily lie from appealablo decrees or sentences 
passed by the Court. 

We think, therefore, that the Sessions Court wa9 
the proper appellate authority from the order made 
by the Joint Subordinate Judge under S. 476, Cri¬ 
minal P. C., although that order arose from pro¬ 
ceedings under the Guardians and Wards Act. The 
preliminary objection, therefore, fails. As for the 
merits of the matter, we can see no reason in revi¬ 
sion to enter into them at length. The learned 
Assistant Judge has gone very fully into the matter 
4 and has given the reasons which led him to difler 
from the moro tolerant view of tho offence takcu by 
the Joint Subordinate Judge. Wo do not think the 
,oircumstanco that the falso statements wero made 
in a family disputo is sufficient reason for refrain¬ 
ing from action by prosecution against those who 
made those false statements. As tbo learned Assis¬ 
tant Judgo has remarked, it in fact the false state¬ 
ments have been made from motives not in 
themselves evil, the trying Magistrate no doubt will 
tako this circumstance into account when awarding 
punishment, if he considers that the oflonces have 
boen proved. Wo can 6ee, therefore, no reason to 
interfere in this matter, and we dismiss the revi¬ 
sion application accordingly. 

G.N./R.K. Application dismissed. 
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Davis C. J. and Weston J. 

Vilaitiram Tularam — Applicant 

v. 

Changomal Somnath — Opponent . 

Civil Revn. Appln. No. 130 of 1939, Decided on 
17th March 1942, to revise order of Judge, Small 
Cause Court, Karachi, D/- 17th August 1939. 

(a) Civil P. C. (1908), O. 9, R. 13 and O. 30- 
Suit against firm — Person served on behalf of 
firm absent—He can apply under O. 9, R. 13 to 
set aside decree against lirm. 

It cannot be said that 0. 9, R. 13 is entirely in¬ 
applicable in all cases where a decree is passed 
against a firm. Order 9, R. 13 is wide enough to 
cover a case where a firm is the defendant and , 
where the person served on behalf of the firm i9 ' 
absent and asks that he should bo beard, so that 
the ex parte decree against the firm should bo set 
aside. [P 100 C 1,2] 

p # C. _ 

(’40)*Chitaley, O. 9, R. 13, N. 26 ; O. 30, R. 3, 

N. 9. 

f4l)Mulla, Page 645, Pt. (j). 

(b) Civil P. C. (1908), O. 9, R. 13, S. 151, 

O. 30, R. 8 and O. 21, R. 50 (2)—Decree against 
firm — Applicant not wishing to appear on be¬ 
half of firm but under protest under O. 30, R. 8 
—O. 9, R. 13 does not apply—S. 151 applies— 
Court should hear applicant's application that 
he should be allowed to put on record his pro¬ 
test that he is not partner and decide question 
of his absence by analogy with O. 9, R. 13 — If 
applicant shows sufficient cause decree against ^ 
lirm in so far as he Is concerned should be set 
aside — Applicant can dispute his liability as 
partner in subsequent execution proceedings. 

Where in the case of a decree against a firm tho 
applicant does not wish to bo heard ou behalf of the 
firm and wishes to appear under protest under 
O. 30, R. 8, O. 9, R. 13 does not apply. In such 
caseS. 151 applies and tho Court should hear the 
applicant's application that he should be allowed to 
put on record his protest that he is not a partner 
and decide the question of bis absence for suffi¬ 
cient cause by analogy with tho provisions of 0. 9, 

R. 13. If the Court holds he was absent for suffi¬ 
cient cause, then tho decree against the firm, so 
far as he is concerned, should be set aside and the 
applicant will be entitled to dispute his liability as 
partner in any execution proceedings which may be h 
taken thereafter : ('27) 14 A. I. R. 1927 Col. 75S, 
Rel. on. 100 C 2] 

C. P. C. —- 

(*40) Chitaley, 0.9, R. 13, N. 26; 0. 30, R. 3, 

N. 9; S. 151, N. 2, Pt. 23. 

(•41) Mulla, Page 645, Pt. (j). 

Asudamal Rewachand — for Applicant. 

Sanldos Idanmal (appearing on behalf of 
Radheylal) — for Opponent. 

DAVIS C. J. — This is an application in revi¬ 
sion against an order of the Judge of the Small 
Cause Court, refusing an application under 0. 9, 
R. 18, Civil P. G., made by a partner In a suit 
against a firm on the ground that the decree is not 
a deoreo passed against him personally and that 
0. 9, R. 13 could not apply in this case. It was 
argued before us that in this case the applicant had 
been served as a partner in the suit against the 
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firm and that as a “served partner" under O. 21, 
R. 50, Civil P. C., he will be personally liable in 
execution under the decree. Under 0.21, R.50 where 
a decree has been passed against a firm, execution 
may be granted (a) against any p/operty of the 
partnership; (b) against any person who has’ appear¬ 
ed in his own name under R. 6 or R. 7 of O. 30 or 
who has admitted on the pleadings that he is, or 
who has been adjudged to be, a partner; (c) against 
any person who has been individually served as a 
partner with a summons and has failed to appear. 
The applicant in this case, comes under cl. (c) of 
sub-r.(l); he is not within the protection afforded by 
sub-r. (2). He could not therefore dispute his liabi¬ 
lity within the meaning of that sub-rule. So it was 
argued on his behalf that as he has, as a result of 
his absence, been fixed with this liability, the decree 
is, in effect, one against him personally and at least 
he should be entitled to be heard under O. 9, R. 13, 
Civil P. C., to explain his absence and be given an 
opportunity of stating his case. 

It was contended, however, on behalf of the res¬ 
pondents that 0. 9, R. 13, Civil P. C., was not in¬ 
tended to apply to ex parte decrees passed against 
firms. A suit against a firm has to proceed as a suit 
against a firm, not against the individual partners. 
If in a suit against a firm an individual partner, or 
the Manager appears, he appears to defend the suit 
against the firm. Furthermore, it is argued that in 
this particular case it would appear from the record 
that the applicant did not wish to appear to defend 
the suit against the firm; he wished to appear to 
disown bis liability as a partner. We do not think 
that it can be said that O. 9, R. 13 is entirely in¬ 
applicable in all cases where a decree is passed 
against a firm. After all a firm must be represented 
by some person. It is not as it were a disembodied 
spirit to be represented by some ghostly presence. 
Order 30, R. 3 applies for service of summons in 
such a case. Where persons are sued as partners in 
the name of the firm, the summons is to be served 
upon any one or more partners or at the princi¬ 
pal place at which the partnership is carried on 
within British India, upon any person having at 
the time of service, control or management of the 
partnership business there, as the Court may direct. 
So at least 0. 30, R. 3 contemplates that summons 
should be served and the firm represented or be 
given the opportunity of being represented through 
a partner or manager. We do not think it can be 
seriously contended that if the partner who was 
served or the manager who was served, was absent 
through a cause beyond his control, being inyohed 
for instance, in a railway accident, he could be de¬ 
nied the benefit conferred by 0. 9, R. 13 upon other 
defendants in other suits who are likewise preven¬ 
ted from appearing and defending a suit against 
them. It is true of course that tho partners or the 
manager would appear to defend the suit against 
the firm as such; indeed any partner would be en¬ 
titled to appear and defend the suit againstt the 
firm as such. Partners may put in differing defen¬ 
ces though these defences must be put in on behalf 
of the firm as such. Therefore when,as in this case, 
the applicant who was a served partner, was the 
only person apparently who desired to appear and 
was absent he says, through reasons entirely beyond 
his control, ^e do not see how it can be said that he 
must necessarily bo denied the benefit of 0.9, 
R. 13, Civil P. C., or why he should not be given 
an opportunity to show cause why the decree 
should not be set aside against the firm as such. 
The terms of O. 9, R. 13 appear to us wide enough 
to cover a case where a firm is the defendant and 


where the person served on behalf of the firm is' 
absent and asks that he should be heard, so that the 6 
ex parte decree against the firm should be set aside. 

In this case however matters are somewhat com¬ 
plicated by the fact that it appears that the appli¬ 
cant in this case does not wish to be heard on behalf 
of the firm. He wishes to appear to deny that he is 
a partner, that he is in any way liable as a partner 
in the suit. He does not wish to contest the suit on 
its merits; he does not wish to be heard on behalf 
of the firm. He wishes to appear under protest 
under 0. 30. R. 8. Order 9, R. 13 does not we think 
apply in such a case, where a decree has been passed 
against a firm. Under 0. 30, R. 8 the plaintiff has, 
where a partner appears under protest a right to a 
decree against the firm as such. The result of the 
decree as passed in this case, however, is that the 
applicant is fixed with liability under 0. 21, R. 50, 
cl. (c). He has been served as a partner and if he is / 
not given an opportunity of putting on record his 
protest that he is not a partner and is not liable as 
such, he will be debarred hereafter by reason of 
provisions of 0. 21, R. 50 (1) from recording his 
protest or having his protest, or indeed his liability 
as a partner considered. We think it cannot be in¬ 
tended that under these circumstances, a person 
who has been served and who wishes to appear, but 
who through reasons, he states beyond his control, 
has been unable to appear, should be fixed with 
liability as a partner, without any chance of relief. 
We think this is a case where the beneficient provi¬ 
sion — and in some cases the provisions of S. 151, 
Civil P. C., are beneficient — they are not always 
abused — can be applied and the applicant can be 
heard to show cause why he should not be allowed 
to put on record his protest that he is not a partner g 
and that his liability, if any, shall bo considered 
hereafter in execution proceedings. He will be able 
then to dispute'the liability, which it is sought to 
place upon him, under O. 21, R. 50 (2), Civil P. C. 

The learned advocate for the respondent asks 
that we should here and now decide this question, 
as to whether the applicant was absent for suffici¬ 
ent cause. Wo do not think that this is a matter, at 
this stage, for us; it is a matter for the lower Court. 
We think that the lower Court should consider the, 
applicant’s application that he should be allowed to 
put on record his protest that he is not a partner 
and decide the question of his absence for sufficient 
cause by analogy with the provisions of 0. 9, R. 13, 
Civil P. C. If the Court holds he was absent for 
sufficient cause, then the decree against the firm, 
so far as he is concerned, will be set aside and the. 
applicant will be entitled to dispute his liability as 
partner in anv execution proceedings which may be 
taken hereafter: 54 Cal. 1057.1 We think that in the 
particular circumstances of the case there should 
be no order as to costs. Order accordingly. 

G.N./R.K. Order acco rdingly. 

l\ (’27) 14 A.I.R. 1927 Cal. 758 : 105 I.C. 356 : 54 
Cal. 1057 : 31 C. W.N. 1004, International Conti¬ 
nental Caoutchonc Compagnio v. Mehta & Co. 
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Criminal P. C. (1898), S. 337 —Tender of 
° pardon to person—Pardon does not cease to be 
effectual because of person disclaiming con¬ 
nexion with or knowledge of offence—Position 
and right of accused to trial by Sessions Court 
or High Court do not depend upon nature of 
evidence of person to whom pardon was ten¬ 
dered. 

The person to whom pardon has been tendered 
may disclaim any connection with or knowledge of 
the offence, but this does not mean that the tender 
of pardon thereby ceases to be effectual. It may be 
that the witness by his evidence renders himself 
liable to forfeiture of the pardon and to a subse¬ 
quent prosecution, but so far as the accused then 
being tried is concerned, his position and his right 
to trial by the Sessions Court or by the High Court 
are not dependent upon the nature of the evidence 
^ given by the person who has accepted the pardon. 
Under S. 337 (1) a pardon is tendered to a person 
“supposed" to have been directly or indirectly con¬ 
cerned in or privy to tbo offence, and even if the 
supposition turns out to be ill-founded, the opera¬ 
tion of other clauses of the section will remain un¬ 
affected. [P 101 C 

Cr. P. C. — 

(’41) Chitaley, S. 337, N. 8. 

(’41) Mitra, Page 1095, N. 951. 

H. T. Raymond jor Parmanand Kundanmal — 

for Applicant. 

Parlabrai D. Punwani , AdvocaU-General — 

for the Crown. 

WESTON J. — This is a revision application 
by one Dost Muhammad son of K. B. Ali Hassan, 
for some time President of the Kambar Municipa- 
c lity, against whom, with the sanction required by 
S. 197, Criminal P. C., a complaint has been filed, 
for offences punishable under Ss. 380, 409 and 420, 
Penal Codo, in the Court of the Resident Magis¬ 
trate, Kambar. The complaint was filed as long ago 
as 9th January 1939, and the chargo in the case 
which is under S. 380, Penal Code, or in the alter¬ 
native under S. 409, Penal Code, was framed on 
30th October 1939. It appears that the proceedings 
in the Magistrate's Court have been delayed l>y 
transfer applications, by convenient illnesses of the 
acouscd, and by demands of what aro called do 
novo trials when by the passing of time the Magis¬ 
trate before whom the case had been pending was 
transferred. Bofore the complaint was filed, an 
order was passed by the District Magistrate, Lar- 
kana, under S. 337, Criminal P. C., tendering a 
d full pardon to ono Mukhi Chetanram, a Municipal 
Councillor. Tho order of the District Magistrate re¬ 
fers to defalcations alleged against Dost Muhammad 
relating to monies for the purchase of furniture, for 
the purchase of a safe, and for the puroh&se of a 
roller, and it also montions his defalcation in res¬ 
pect of Rs. 1300, monies received as tenders for 
shops owned by tho Municipality. The order ten¬ 
dered a full pardon to Mukhi Chetanram on the 
condition of his making a full and true disclosure 
of all the circumstances within his knowledge rela¬ 
tive to the offences described abovo, said to have 
been committed by Dost Muhammad. 

The complaint in the present case relates to 
monies received by Municipality for shops owned 
by the Municipality, and it appears, thorofore, that 
the complaint relates to defalcation of the sum of 
Rs, 1300 by Dost Muhammad referred to in the 
order of the District Magistrate. In the present 
case, this Mukhi Chetanram was- examined as a 
witness. It is not disputed that he had accepted 


under cl. (2) of S. 337, Criminal P. C., the tender 
of pardon made by the District Magistrate. In 
August 1941, when apparently the case had still 
not°proceeded beyond the stage of charge, an appli¬ 
cation was made by Dost Muhammad to the Magis¬ 
trate asking that his case should be committed to 
the Sessions Court, as Mukhi Chetanram had been 
granted a pardon and had been examined as a wit¬ 
ness. The Magistrate heard the objections of the 
Public Prosecutor and accepted a contention,'appar¬ 
ently urged by the Public Prosecutor, that the evi¬ 
dence of Mukhi Chetanram showed that he was not 
directly or indirectly concerned with the offence 
which was the subject of the charge framed ; that, 
therefore, S. 337, Criminal P. C., had no applica¬ 
tion, and that he, the Magistrate, was not required 
under cl. (2A) of that section to commit the ac¬ 
cused for trial to the Court of Session. We may re¬ 
mark in view of the extraordinary delay in this 
case, that it will obviously be in the interests of 
justice that this case should- be tried by a Court 
such as a Court of Session, in which the accused 
will not have such facilities for obtaining postpone¬ 
ments as he seems to have enjoyed during the last 
three years. We also think that the learned Magis¬ 
trate was wrong in the view he took of the law. 

Section 337, Criminal P. C., provides for tender 
of pardon to “any person supposed to have been 
directly or indirectly concerned in or privy to tho 
offence," and if a person to whom a pardon has 
been tendered and who has accepted the tender of 
that pardon, is examined as a witness, as he must 
be under cl. (2) of the section, then cl. (2A) comes 
into operation ; and, provided the Magistrate is 
satisfied that there are reasonable grounds for 
believing that the accused is guilty of an oflonce, he 
must commit him for trial to tho Court of Session 
or High Court, as the case may be. In tho course of 
his evidence, the person to whom pardon has been 
tendered may disclaim any connexion with or 
knowledge of the offence, but this does not meAn 
that tho tender of pardon thereby ceases to bo 
effectual. It may bo that the witness by his evi¬ 
dence renders himself liable to forfeiture of tho 
pardon and to a subsequent prosecution, but so far| 
as the accused then being tried is concerned, his 
position and his right to trial by the Sessions Court 
or by the High Court are not dependent upon the 
nature of the evidence given by the person who has| 
accepted the pardon. The word6 of S. 337 (1), Cri¬ 
minal P. C., are as we have said, that a pardon is 
tendered to a person “supposed" to have been 
directly or indirectly concerned in or privy to the 
offence, and even if the supposition turns out to be 
ill-founded, the operation of other clauses of the 
section will remain unaffected. 

We think, therefore, as admittedly Mukhi Che- 
tauram who accepted a tender of pardon under 
S. 337, Criminal P. C., was examined as a witness 
in this case, and this case clearly was contemplated 
by the Distirct Magistrate when making tender of 
the pardon, that the learned Magistrate was bound 
under cl. (2A) of that section to commit the accused 
for trial to the Court of Session. We must aooept 
this revision application and return the caso to the 
Resident M&gistrato, Kambar, with direction to 
oommit it accordingly. 

Q.N./R.K. Application accepted . 
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A. I. R. (29) 1942 Sind 102 <c) Criminal trial _ 

Davis C. J. Charge is not enough t. 

Bhagwandas Jagan Nath — Appellant cused Vof"se^out 


Emperor. 

Criminal Appeal No. 58 of 1941, Decided on 31st 
October 1941, against conviction anil sentence passed 
by Third Addl. City Magistrate, Karachi, D/- 30th 
June 1941. 

(a) Criminal P. C. (1898), Ss. 342 and 537 — 
Failure to question accused under S. 342 on 
vital point upon which he is convicted amounts 
to miscarriage of justice within S. 537 — Fact 
that accused has filed written statement does 
not absolve Court of duty under S. 342. 

Even if an omission to examine an accused ac- 
cording to the provisions of S. 342 is not an 
illegality, is not something which strikes at the 
very root of the trial, nevertheless failure to ques¬ 
tion the accused upon a vital point in the case 
against him necessarily involves a miscarriage of 
justice within the meaning of S. 537 : (’37) 24 
A. I. R. 1937 Sind 221 and (’33) 20 A. I. R. 1933 
P. C. 124, Rel. on. [P 102 C 2] 

The fact that an accused puts in a written state¬ 
ment does not absolve the Magistrate of the duty 
imposed upon him by S. 342. What after all the 
law requires is the statement of the accused, not 
the written statement of his advocate put in on his 
behalf, though signed by him. Section 342 must 
operate w.bether the accused filed a written state¬ 
ment or not and the practice of filing written state¬ 
ment should not be encouraged, as it tends todefeat 
the object of the section. Where the Magistrate 
has omitted to question the accused on a crucial 
point on which alone ho has been convicted, the 
point which relates to the misrepresentation of his 
liabilities, but has merely relied upon the omission 
by the accused of any explanation on that crucial 
point in his written statement the omission to ques¬ 
tion the accused on the crucial point under S. 312 
amounts to miscarriage of justice within S. 537. 

[P 103 C 1, 2] 

Cr. P. C— 

(•41) Chitaley, S. 342, N. 15 Pt. 1; N. 18 Pt. 4. 

(’41) Mitra, Pago 1125, N. 975. 

(b) Criminal P. C. (1898), S. 342—Nature of 
examination of accused under S. 342 explained. 

Section 342 does not intend that the Magistrate 
should question the accused on all points in the 
prosecution case against him. nor, even more, does 
the section permit the Magistrate to cross-examine 
the accused. The Magistrate when he questions the 
accused, is not supposed to review the prosecution 
case from the beginning to the end and to put one 
by one the points in the prosecution case to the ac- 
cused, and to question the accused upon ‘bom The 
words "question him generally m S. 342 do not 
mean that the questions should be of a general 
nature The questions should not be in general 
terms; they should be questions which refer general¬ 
ly to the case, but nevertheless the questions should 
be questions which relate to particular points in 
the case. The general question “What have you to 
say about the prosecution case is not a question 
which satisfies the provisions of S. 3^(1^ ^ ^ ^ 

Cr. P. C— 

f'41) Chitaley, S. 342, N. 15. 

C41) Mitra, Page 1120, N. 974. 


'ranuK | uaVIS V. J .J J p 

(c) Criminal trial — Retrial—Mere delect in 
charge is not enough to order retrial — Misre- 6 
presentations and manner of cheating by ac¬ 
cused not set out with precision in charge 
—Nor accused questioned under S. 342 Cri¬ 
minal P. C. f as to misrepresentation on which 
he was convicted — Retrial held should start 

rom before framing of charge an’d not from 
before accused’s examination under S.342 Cri¬ 
minal P. C. 

The misrepresentation? and the manner in which 
the cheating was carried out by the accused were 
not set out with any precision in the charge against 
the accused under S. 420, Penal Code. Nor wa? the 
accused questioned with regard to the misrepresen- 
tations upon which he was convicted : 

Held that although a retrial need not be ordered 
merely on account of a defect in the charge, the pro- f 
ceedings involved a more serious irregularity and, 
therefore, a retrial should start from before the 
framing of the charge and not from before the 
examination of the accused under S. 342, Criminal 
P. C. (P 103 C 2J 

Cr. P. C. — 

(*41) Chitaley, S. 423, N. 23 Pt. 18. 

(•41) Mitra. Page 1342, N. 1142: 11 Where retrial 
may be ordered*’; Page 1343, N. 1142 : •'Scope 
of retrial.** 

Herman T. Raymond — for Appellant. 

Hassanally Abdul Rahman , Assistant Public 
Prosecutor — for the Crown. 

JUDGMENT.—This ig an appeal by one Bhag¬ 
wandas, who was an employee of the po3t office, 
against bis conviction by the Third Additional City g 
Magistrate, of an offence of cheating under S. 420, 
Penal Code, and a sentence of imprisonment till the 
rising of the Court, and a fine of Rs. 400. I have 
had much assistance in this case from the learned 
advocate for the appellant and from the Assistant 
Public Prosecutor, and it appears to me that this is 
a case where a retrial should be ordered from the 
stage at which a charge was framed, for though 
I should not have considered it necessary to order a 
retrial merely on account of defects in the charge, 
there is a more serious irregularity in those proceed¬ 
ings. It appears that the learned Magistrate has 
failed to examine the appellant on the one matter 
on which he has principally relied in convicting 
him, and that, following the ruling of the Sind 
Judicial Commissioner’s Court in 31 S. L. R. 470, 1 
which follows the judgment of the Privy Council in 
Dwarkanath Varma v. Emperor. now reported in h 
32 S. L. R. 716. 2 it must be held that the omission 
of the Magistrate in this case is something more 
than a mere irregularity which has occasioned no 
miscarriage of justice. Even if an omission to exa¬ 
mine an accused according to the provisions of 
S. 342, Criminal P. C., is Dot an illegality, is not 
something which strikes at the very root of the 
trial, nevertheless it appears to me that failure to 
question the accused upon a vital point in the case 
against him necessarily involves a miscarriage of 
justice within the meaning of S.537, Criminal P.C.I 
This is what has happened in this case. The head-1 
note of the case in 31 S. L. R. 470 1 appears exactly 
in point. It is that uuder S. 342, Criminal P. 0., it 

1. (’37) 24 A.I.R. 1937 Sind 221: 170 I.C. 922: 38 
Cr. L. J. 995: 31 S. L. R. 470, Khairo Soomar v. 
Emperor. 

2. (’33) 20 A. I; R. 1933 P. C. 124: 142 I. C. 33o: 

34 Cr. L. J. 322: 32 S.O R. 716 (P. C.). 
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is tbe duty of the Court to call the attention of the 
a accused to a vita) point and ask for his explanation, 
and failure to ask for such an explanation vitiates 
the trial if the conviction is based on tbe accused’s 
failure to explain wbat he was never asked to 
explain. 

My notice has been drawn to a case reported in 
59 Mad. 622,3 j n which this question of the exa- 
mination of an accused under S. 342, Criminal 
P. C., has been considered. It is plain, of course, 
that the section does not intend that tbe Magis¬ 
trate should question the accused on all points in 
the prosecution case against him, nor, even more, 
does the section permit the Magistrate to cross- 
examine the accused. The Madras case refers with 
approval to the case of the Patna High Court, 23 
Cr. L. J. 233, 3 4 where Bucknill J. was of the opi¬ 
nion that where an accused was defended by a legal 
b practitioner, it would be unreasonable to expect a 
tribunal to enter upon a lengthy examination of an 
accused person. This, with all respect, appears but 
common sense. A Magistrate when he questions 
the accused, is not supposed to review the prosecu¬ 
tion case from the beginning to the end and to put 
one by one the points in the prosecution case to the 
accused, and to question the accused upon them. 
But where, a9 in this case, the Magistrate has 
omitted to question the accused on a crucial point, 
tbe point on which he has been convicted, the point 
which relates to the misrepresentation of his liabili¬ 
ties, but has merely relied upon the omission by the 
accused of any explanation on this crucial point in 
his written statement, it appears to me that the 
provisions of the Criminal Procedure Code have 
not been complied with, and that the Magistrate 
c has omitted to question the accused upon the vital 
or crucial point in the whole case, as the Magis¬ 
trate finally decided it, tho point on which alone 
ho has convicted the acoused. 

The examination of the accused in this case is as 
follows : "I file a written statement. I have no¬ 
thing more to add to it.*' This was before the 
framing of the charge. After the framing of tbe 
charge there was one question only : “Do you wish 
to state anything after hearing further evidence ?*', 
and the answer was : “I had no dishonest inten¬ 
tion ; I have repaid the loan since long.'* Now, it 
may well bo that the Magistrate was misled by the 
. written statement of the appellant. He believed 
that the whole case of the appellant was stated in 
his written statement, and that when he omitted 
to refer to this question of his liabilities, but refer- 
red at length to another vital matter, namely, the 
a surrender value of his insurance policy, hi9 omis¬ 
sion to refer to this question of the misrepresenta¬ 
tion of his liabilities was an admission that he 
could not answer tho case of the prosecution on 
this point. This may or may not be so, but tbe fact 
that an accused puts in a written statement does 
not absolve the Magistrate of tbe duty imposed 
upon him by S. 342, Criminal P. C. Section 342, 
Criminal P. C., refers to the Magistrate examining 
the accused generally upon the case, but this does 
not mean, I think, that the questions shonld be of 
a general nature. Tho questions should not, I 
jthink, be in general terms ; they should be ques¬ 
tions which refers generally to the case, but never¬ 

3. (’36) 23 A.I.R, 1936 Mad. 716: 165 I.C. 743: 88 
Cr. L. J. 45: 59 Mad. 622: 71 M. L. J. 138, In re 
Sangama Naicker. 

4. (*23) 10 A. I. R. 1923 Pat. 91: 66 I. C. 73: 23 
Cr. L. J, 283: 8 P. L. T. 649, Panchu Choudhry 
v. Emperor, 


theless the questions should be questions which! Q 
relate to particular points in the case. Section 3421 
(1). Criminal P. C., is as follows : 

”342 (1). For the purpose of enabling the ac¬ 
cused to explain any circumstances appearing in the 
evidence against him, the Court may, at any stage 
of any inquiry or trial, without previously warn¬ 
ing the accused put questions to him as the Court 
considers necessary, and shall, for the purpose 
aforesaid, question him generally on the case after 
the witnesses for the prosecotion have been exa¬ 
mined and before he is called on for bis defence.” 


The Court shall question the accused generally 
“for the purpose aforesaid”, and the aforesaid pur¬ 
pose is to enable tbe accused to explain any circum¬ 
stances appearing in tbe evidence against him. The 
general question : “Wbat have you to say about 
the prosecution case” is not, I think, a question 
which satisfies tbe provisions of S. 342(1), Criminal 
P. C. But where, as in this case, the Magistrate 
has omitted to ask the accused any question about 
the misrepresentation made by him concerning his 
liabilities, which is the misrepresentation on which 
his conviction has been based, then it appears to me' 
that the omission by tho accused in bis written: 
statement is no answer to the complaint that the' 
Magistrate in this matter has not discharged tho- 
duty the law imposes on him. What after all the| 
law requires is the statement of the accused, not 1 
the written statement of his advocate put in on hisj 
behalf, though signed by him. Section 342, Crimi-I 
nal P. C., must operate whether the accused files a| 
written statement or whether he does not, and the 
practice of filing written statements is not to be 
encouraged, and tends as in this case to defeat the 
object of the section. So much then for the ques¬ 
tion of law which arises in this case. So far as the 
facts of this case are concerned, I do not wish to 
deal with them at any length, for, I wish in no way 
to prejudice the appellant, and my order should bo 
limited only to such statement of tho facts as ex¬ 
plains the necessity of a retrial. 


Tho prosecution caso was that the appellant was 
the Honorary Secretary of the Sind and Baluchistan 
Posts and Telegraphs Co-operative Society Ltd., 
Karaohi, from November 1938 to July 1939, and 
during that period of time, on 23th April 1939 tho 
appellant made an application for a loan from the 
Society which loan was granted in oonsequence of 
this application, and it is with reference to this ap¬ 
plication, and the grant of loan in consequence, 
that the appellant is alleged to have committed 
this ofience of cheating, the misrepresentations ^ 
being made in the application for tho loan, Ex. 1/D. 
There were two alleged misrepresentations, firstly, 
a misrepresentation as to his liabilities to the So¬ 
ciety, and socondly, a misrepresentation as to the 
surrender value of an insurance polioy. These mis¬ 
representations, and the manner in which tho cheat-i 
ing was carried out, are not set out with any 
preoision in the charge, and it is for this reason 
that I think a retrial should start from before the! 
framing of the charge and not from before the^ 
examination of the accused under S. 342, Criminal 
P. C., for though I think that the appellant finally 
knew what tbe case against him was, it should have 
been stated with some precision in the formal 
charge mado against him and signed bv the Magis¬ 
trate. Illustration (b) to S. 223, Criminal P, C., 
illustrates this point. Now, when the new charge is 
framed, the appellant will have an opportunity of 
cross-examining the prosecution witnesses and of 
calling any witness he may wish in his defence ia 
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accordance with the relevant provisions of the 
Criminal Procedure Code. 

Now this prosecution was made upon a private 
complaint, Ex. 1/P which alleged not only an offence 
of cheating but one of forgery. The complaint of 
forgery related to the alleged alteration by the 
appellant in his application of the amount of his 
salary, Its. 140 being changed to Rs. 167, but the 
Magistrate did not consider that the evidence justi¬ 
fied the framing of a charge under Ss. 466 and 468, 
Penal Code, and the case for the prosecution finally 
resolved itself into a case of cheating based upon 
two misrepresentations. The charge, therefore, is 
limited to one of cheating as set out on p. 131 of the 
paper book; it was not framed by the Magistrate 
who finally wrote the judgment and convicted the 
appellant, and it was defective in certain particulars 
as I have already mentioned. 

So far as the second of the two misrepresentations 
is concerned, the misrepresentation as to the sur¬ 
render value of his insurance policy, the Magis¬ 
trate came to the conclusion that the appellant 
should not be convicted of cheating with respect to 
this misrepresentation, for though, according to the 
rules, the applicant was required to state the sur¬ 
render value of his policy, it was the practice in 
this society not to differentiate between the surrender 
value of a policy and its face value and to accept 
the face value as equivalent to the surrender value. 
Therefore, though the appellant in accordance with 
this practice wrongly stated the surrender value of 
his insurance policy by stating the face value, the 
managing committee was not deceived, this mis¬ 
representation made no difference in any way to 
their decision to grant a loan to the appellant, and 
therefore with respect to this misrepresentation the 
appellant could not be convicted of an offence of 
cheating. 

But so far as the statement of his liabilities is 
concerned, the Magistrate came to the conclusion 
that the appellant did dishonestly misrepresent his 
liabilities, and as a result of this misrepresenta¬ 
tion the managing committee were deceived and 
were induced to sanction the grant to the applicant 
of a loan of Rs. 900; which they would not have 
done if they had not been deceived by this mis¬ 
representation. According to the rules of the society, 
a member was not allowed to take a loan or to incur 
liabilities exceeding ten times his pay. Taking the 
pay of the appellant asRs. 167, the maximum of his 
loan or liabilities should be Rs. 1670; nevertheless, 
though the appellant in bis application stated his 
liabilities to be Rs. 1600 as set out on the back of 
Ex 1/D they were in fact considerably more. The 
appellant was then asking for a loan of Rs. 900. He 
already owed the society Rs. 730, and he showed m 
Ex 1 ID his liability as surety as Rs. 700. But his 
liability as a surety in f«t was cons.derably more 
He was a surety for two other borrowers for Rs. 320 
and Rs. 130 respectively. To this Rs. 700, therefore, 
had to be added a further Rs. 'lSO. which makes 
Rs n 50 in all. To this had to be added the sum of 
Rs! 900 which was the amount of the loan be was 
asking from the society; thus his total liabilities 
would 8 have been, not as the IfegUnte 
ono place in his judgment, Rs. 1850, but Rs. 2050, 
exceeding by a very considerable sum the maximum 
of 1670 to which bis pay, according to the rules of 

the society, limited him. , . f .. 

It was first urged by the learned advocate for the 

appellant that the managing 

more deceived by this misstatement of * ,ftbl * ltl ^ 
than they were deceived by the misstatement as to 
the surrender value of the policy; as the Magistrate 
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has acquitted the appellant of the offence of cheat¬ 
ing with respect to the misrepresentation as to the ° 
surrender value of the policy so likewise he should 
have acquitted the appellant of the offence of cheat¬ 
ing with respect to this misrepresentation as to his 
liabilities. But I do not think I can, regarding the 
evidence on the record, accept this case of the 
appellant at this stage as proved, so as to justify my 
acquitting the appellant without ordering a retrial. 

It may well be that in their evidence the two mem¬ 
bers of the Managing Committee, Rahimtullah and 
Muhammad Bachal, do not say in express terms 
that they scrutinized the application, Ex. I/D, that 
they read this misrepresentation as regards liabili¬ 
ties and they were deceived, and it is true that this 
managing committee appear to have dealt with a 
large agenda in some three-quarters of an hour; 
and it is also true that the third member of the 
managing committee,one Moolsingh, gives evidence / 
in favour of the appellant. But there are other cir¬ 
cumstances with which I need not deal in connexion 
with this misrepresentation and the manner in 
which it was made, which, in my opinion, put the 
case as regards this misrepresentation on a different 
footing from the case of the misrepresentation re¬ 
lating to the surrender value of the policy. On the 
other hand, there may be other circumstances in 
favour of the appellant which will be brought out 
at the retrial and considered by the Magistrate. 

The learned Assistant Public Prosecutor asks that 
I should recommend that a Public Prosecutor should 
be put in charge of the prosecution at the retrial 
rather than the prosecution should be in the hands 
of an advocate privately employed by the complain¬ 
ant. My first impression was that a case of this 
importance was conducted by the Crown, but this g 
does not appear to be the case. It does appear to 
me desirable that a case of this nature should not 
be left to a private complainant who may be actuated 
by a sense of public duty or by private spite or 
malice. It appears to me that not only the interest 
of the appellant but the public interests require 
that this prosecution should be conducted at the 
retrial by a Public Prosecutor. This should be 
brought to the notice of the District Magistrate, 
Karachi. Therefore, for the reasons I have given, I 
set aside the conviction of the appellant and order 
him to be retried from the stage of the framing 
of the charge. The record and proceedings should # 
be sent to the District Magistrate. Karachi, who will 
send the case to some Magistrate other than the 
trying Magistrate, who has already given his deci¬ 
sion in the case, for trial according to law. Tho fine, 
if paid, should be refunded. 

G.N./R.K. Retrial ordered. 
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Kewalram Tekchand <C Co. a firm — 

Plaintiffs — Appellants 

v. 


Shewaram Rochiram , a firm — 

Defendants — Respondents . 

Second Appeal No. 52 of 1939, Decided on 12th 
February 1942, against judgment and decree 
Third Assist. Judge, Hyderabad, D/- 1st Marc 
1939. 

Civil P. C. (1908), O. 30, O. 6, R. 17 and <7, 
R. 10 — Suit on account against f * ri ? firm 
in Small Cause Court - S found to be not mm 
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but agriculturist individual — Plaint returned 
~ for presentation to proper Court—Plaint amen¬ 
ded by describing defendant as firm of S by its 
managing partners S and filed in Sub-Judge's 
Court — Firm of S found not to exist and suit 
dismissed — On appeal plaintiff applying to 
amend plaint by substituting S as defendant in 
place of firm of S when claim had become time- 
barred—-Application dismissed as not bona fide 
seeking to substitute one defendant for another 
and made at late stage — Appellate Court up¬ 
holding trial Court’s decision and dismissing 
suit—Suit and application for amendment held 
rightly dismissed — Small Cause Court held 
ought to have dismissed suit—Return of plaint 
held not proper. 

The plaintiff filed a suit on account in the Small 
. Cause Court describing the defendant as firm £>. 
u The Small Cause Court found that the defendant S 
was not a firm but an individual and returned the 
plaint for presentation to proper Court holding that 
it had no jurisdiction as S was an agriculturist. 
Thereafter the plaintiff himself amended the plaint 
by describing the defendant as firm of S by its 
managing partner S and presented it in the Court 
of Sub-Judge. Tbo Sub-Judge finding that no such 
firm as firm of S existed and dismissed the suit. On 
appeal the plaintiff applied to amend the plaint by 
substituting S in place of Firm of S. The appellate 
Court holding that the application for amendment 
was not a bona fido one to correct an error of mis¬ 
description but was seeking to substitute one defen¬ 
dant for another and was mado at a late stage when 
tho claim against the proper defendant had become 
time-barred dismissed the application and agreeing 
C with tbo trial Court that the suit was incompetent 
as no firm of S existed dismissed tbo appeal os well: 

Held that tho suit and application for amend¬ 
ment both wero rightly dismissed. [P 105 C 2; 

P 106 C 1] 

Held further that tho Small Cause Court would 
have acted properly in dismissing the Buit, The 
suit was not against an agriculturist but against a 
Arm, and when that firm was found not to exist, 
there wag no Court in whioh the suit should have 
boon instituted, for tho presentation to which an 
order of roturn of the plaint could be made. The 
order returning the plaint therefore was not proper. 

[P 105 C 2] 

Srifcris/iindas H. Lulla — tor Appellants. 

Fatehchand Assudomal — for Respondents. 

WESTON J. — The material facts in this 
^ sooond appeal are as follows : The present appel¬ 
lants, who are described as "a firm Kewalram Tok. 
ohand&Co. of Karachi,” filed a suit in the year 
1033 in the Court of Small Causes, Karaohi. The 
suit was on an account, and the defendant was 
styled os “Firm of Shewaram Rochiram carrying on 
-business at near Siroghat, Hyderabad (Sind).” One 
Shewaram Roohiiam of Hyderabad upon whom 
notice of the suit was served, appeared and conten- 
ded that there was no firm in existence of his name 
and that the Small Cause Court Karaohi had no 
jurisdiction to try any suit against him as he was 
an agriculturist. The learned Judge of the Small 
Cause Court framed two preliminary issues in the 
suit, and his findings upon theso were that there 
waa no firm Shewaram Rochiram, that plaintiffs in 
their dealings with Shewaram Rochiram had ad- 
oreeaed him not as a firm but as an individual and 
aa a zamindar, that Shewaram Roohiram was an 
agriculturist and that the Small Causes Court had 
-no jurisdiction to try a suit against Shewaram 
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Rochiram. The plaint was ordered to be returned 
for presentation to the proper Court. This order was 6 
made in July 1934. It is quite clear from these 
findings that there had been a dishonest attempt to 
evade the provisions of the Dekkhan Agriculturists 
Relief Act, and that there was no question of a bona 
fide mistake in the description of the defendant. 
The suit was filed deliberately against a defendant 
who had no existence. The order of tho learned 
Judge is not before us for revision, but we may re¬ 
mark that, in the circumstances disclosed, he would 
have acted properly in dismissing the suit. The suit 
was not against an agriculturist but against a firm, 
and when that firm was found not to exist, there 
was no Court in which the suit should have been 
instituted, for the presentation to which an order 
of return of tho plaint could be made. 

The plaint, however, was returned under O. 7, 

R. 10, Civil P. C., and was presented later to the / 
Court of the Subordinate Judge, Hyderabad, where 
it was registered as Suit No. 605 of 1935. It is said 
that, when this was done, the claim ordinarily 
would have become barred by time. With tho plaint 
returned by the Small Cause Court, Karachi, plain¬ 
tiffs filed in the Hyderabad Court an amended 
plaint. In this amended plaint the defendant was 
6 till Btyled the “Firm of Shewaram Rochiram” but 
the words “by its managing proprietor Shewaram 
Rochiram” were added. No application under S. 14, 
Limitation Act, was made, but the bar of time was 
sought to be avoided by a further amendment by 
which it was asserted that the plaintiffs computed 
their business year from the month of Kati, Showa- 
ram Rochiram again appeared in this suit. The 
Subordinate Judge framed and decided a number of 
issues, but it is necessary to refer to one only of 
the3© issues, which was : “Is tho suit maintainable g 
in the form in which it is brought ?” On this issue 
tho Judge held that plaintiffs were not entitled to 
make the amendments in the plaint they had made 
before presenting it to the Hvdorabad Court, that 
the suit was against a firm Shewaram Rochiram, 
and was bad os no such firm existed. He dismissed 
the suit accordingly. The matter then went in 
appeal to the District Court, and there the appel¬ 
lants, the plaintiffs in the suit, filed an application 
purporting to be under O. 6, R. 17, Civil P. C., 
soaking to amend the plaint by substituting Shewa¬ 
ram Roohiram as defendant in place of tho firm of 
that name. Tho learned Judge did not allow the 
amendment and in his judgment dismissing tho 
appeal held in effect that the application was not a 
boua fide application seeking to corroct an error of 
mi6desoription, but was an attempt to substitute h 
one defendant for another, mado at a late stage 
when admittedly tho claim was barred against the 
proper defendant. He held, as the Court9 before 
him had held, that there was no firm Shewaram 
Rochiram, and that tho suit therefore was incom¬ 
petent. The plaintiffs have now oomo in sooond 
appeal. 

It is not neoessary for us to decide whether, after 
the return of a plaint under O. 7, R. 10, Civil P.O.. 
it is open to a plaintiff to make amendments in the 
plaint before presenting it in the proper Court. For 
even assuming that plaintiffs wore entitled to file 
the returned plaint in the Hyderabad Court as a 
new suit, with whatever amendments they ohoae to 
make, and without further payment of oourt-fee 
this new suit, as it was filed, was still a suit against 
the Shewaram Rochiram, a firm whioh by the 
Karachi Small Cause Court and again by the Subordi- 
nate Judge, Hyderabad, was found to have no axis- 
tenoe. On that ground alone, the suit was rightly 
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a dismissed. We entirely agree with the learned Assis¬ 
tant Judge that the application to amend the plaint 
made to him was not made to correct a mistake, 
but was made at a late stage, at which the claim 
admittedly was barred by time, when it was realiz¬ 
ed that the dishonest and tortous methods which 
bad been adopted in the suit would not avail the 
plaintiffs. We agree that the amendment sought to 
effect a substitution of defendants and was rightly 
refused. The present appeal must fail and we dis¬ 
miss it with costs accordingly. 

G.N./R.K, Appeal dismissed. 

A. I. R. (29) 1942 Sind 106 
Davis C. J. 

Haji Mahmoodkhan Doulatkhan 
b Appellant 

v. 

Emperor. 

Criminal Appeal No. 56 of 1941, Decided on 31st 
Ootober 1941, against conviction and sentence pas¬ 
sed by City Magistrate, Karachi, D/- 31st July 
1941. 

(a) Criminal trial — Evidence — Subsequent 
conduct — Relevancy — Subsequent wrongful 
acts consequence of main offence — Those acts 
should be excluded from consideration in deal¬ 
ing with question of sentence. 

Though subsequent conduct is evidence against 
an accused that conduct is only relevant so far as it 
relates to the commission of the offence of which 
the accused is charged and convicted. In dealing 
c with the question of eontence, the Court should ex¬ 
clude from consideration the subsequent wrongful 
aots of the accused as irrelevant to the considera¬ 
tion of sentence in respect of the offence with which 
he is charged and of which the subsequent wrongful 
acts are the consequence. [P 107 C 2; P 112 C 1] 

(b) Criminal trial — Evidence — Admission 
exposing person to criminal prosecution as 
result of unusual circumstances becoming sub¬ 
sequently favourable to him — Admission is 
admissible. 

Admissions, which would expose a man to a cri¬ 
minal prosecution, though they may, as the result 
of unusual circumstances, bo in his favour at some 
subsequent time, must be regarded as admissions 
against a man’s own interests and admissible in 
evidence. t 1 * 109 c ^ 

d (c) Criminal trial-Defence—Under English 
law a man is answerable for his own acts—He 
cannot plead his superior official's unlawful act 
in his defence. 

One of the fundamental principles of the English 
law is that a man is answerable under the law for 
his own acts. He cannot plead tho unlawful order 
of his official superior in his defence. [P 109 C 2] 

(d) Bombay Prevention of Gambling Act (4 
of 1887). S. 5 —Offences under Act are not cog¬ 
nizable offences within S. 4 (1) (f), Criminal 
P. C. 

The special provisions of the Act are designed to 
exclude the general powers of arrest generally to be 
exercised by police officers. It is a special power of 
arrest to be exercised in special circumstances sub¬ 
ject to certain conditions precedent under special 
authority by certain police officers and Magistrates. 
Therefore the oflonce3 under the Act are not cogni¬ 
zable offences within the meaning of S. 4 (1) (f), 


Criminal P. C. The special provisions at the end of * 
Sch. 2 to the Criminal P. C„ support this view. 
Therefore, an offence under S. 5, Bombay Proven- 
tion of Gambling Act, is not a cognizable offence : 

( 32) 19 A. I. R. 1932 Bom. 610, Rel. on; Case law 
discussed. [P 109 C 2; P 110 C 1] 

Cr. P. C. — 

(’41) Chitaley, S. 4 (1) (f). N. 4. Pt. 2. 

(’41) Mitra, Page 23, N. 12. 

(e) Bombay District Police Act (4 of 1890), 

S. 51 (1) (b) — S. 51 (1) (b) covers recording of 
statements of witnesses by police officer under 
S. 162, Criminal P. C. 

Section 51 (1) (b) covers the recording of state¬ 
ments by a police officer under S. 162, Criminal 
P. C., for the recording of statements of witnesses 
by a police officer in the course of an investigation 
is 6uch a step, consistent with the law, in bringing / 
offenders to justice, as is his duty to take under 
S. 51 (1) (b), Bombay District Police Act : (’28) 15 
A. I. R. 1928 Bom. 352 (F. B.), Rel. on. 

[P 110 C 2) 

(f) Bombay District Police Act (4 of 1890), 
Ss. 80 and 51 (1) (d) — S. 51 (1) (d) read with 
S. 80 is intended to protect police officer in 
certain cases against illegal arrest. 

Section 51 (1) (d) imposes on the police officers 
the duty to arrest offenders. It does not authorise 
illegal arrest. But 8. 51 (1) (d) read with S. 80 is 
intended to protect in certain cases a police officer 
against illegal arrest for otherwise the protective 
purpose of 8. 80 would fail. [P 111 C 1J 

(g) Bombay District Police Act (4 of 1890), 

S. 51 (1) (a)—Offence under S. 5, Bombay Pre¬ 
vention of Gambling Act — Magistrate giving 9 
verbal order to Police Sub-Inspector to arrest 
—S. 51 (1) (a) does not apply. 

Section 51 (l) (a) can have no application where 
in the case of an offence under S. 5, Bombay Pre¬ 
vention of Gambling Act, the Police Sub-Inspector 
arrests persons in pursuance of verbal orders given 
by tho Magistrate for the verbal order to arrest 
without a warrant such as S. 6, Bombay Prevention 
of Gambling Act, requires, is not an order lawfully 
given by a competent authority, for tho Magistrate 
has no power to give such an order. [P 111 0 1) 

(h) Bombay District Police Act (4 of 1890), 

S. 80 (1) — Scope of protection under S. 80 (1) 
explained — S. 80 (1) does not apply to act not 
done in good faith — It does not protect illegal 
acts done with knowledge that they are illegal. 

Tho words of S. 80 (1) are in some ways of limi- * 
ted scope. They do not extend a general protection 
to a police officer for all acts done in good faith 
under colour of his office, but the protection is limi¬ 
ted to any act done in good faith in pursuance or 
intended pursuance of any duty imposed or any 
authority conferred on him by any provision of the 
Act or of any rule, order or direction lawfully made 
or given thereunder. The duty mu9t bo one imposed 
and tho authority one conferred by or under the Act 
or any rule lawfully made or order given there¬ 
under. One must therefore look to the provisions of 
the Act itself for the duty imposed or the authority 
conferred in the discharge or exeroiso of! which a 
polico officer has done the acts for which he claims 
protection. A person does not act in good faun 
within the meaning of S. 80 (1) when bo knowing 
breaks the law, and if a person does n0 ‘ 
faith, S. 80 (1) does not apply. Section 80 W “' 
intended to apply to illegal acts which aredone with 
the knowledge that they are illegal. A person wn 



1942 Haji Mahmoodkhan v. Emperor (Davis C. J.) Sind 107 


b 


knowingly breaks the law cannot invoke the protec- 
° lion of the law. Case3 of this nature cannot be de¬ 
cided on the principle that all men are supposed to 
know the law; that ignorance of the law is no ex¬ 
cuse— that principle may well apply in a case of 
estoppel. Consequently, where a police officer arrests 
and confines a person for an offence under S. 5, 
Bombay Prevention of Gambling Act, without the 
requisite warrant under S. 6, Bombay Prevention of 
Gambling Act, knowing full well that such warrant 
was condition precedent to his making the arrest 
he cannot seek the protection of S. SO 1 1), Bombay 
District Police Act. The fact that he could obtain 
or hoped to obtain a warrant the following day after 
the arrest and not before cannot bring bis case with¬ 
in S. 80 (1): 37 Bom. 101, Be/. (P 110 C 1, 2; 

P 112 C 1) 

Hashmatrai G. Chainani — for Appellant. 
W.B.L. Vellani, Assistant Public Prosecutor — 

for the Crown. 

JUDGMENT. — The appellant in this case is 
one Mabmood Khan, a Sub Inspector of Police, and 
he has been convicted by tbe City Magistrate, 
Karachi, of an offence under S. 342, Penal Code, 
(wrongful confinement), and sentenced to three 
months' simple imprisonment. This case has fol¬ 
lowed an unusual course. It was started on the com¬ 
plaint of one Chandiram, a Tapedar of Mirpur 
Bathoro Taluka, as long ago as 18th September 
1937, of offence under Ss. 342. 347, 220. 334 read 
with S. 511 and S. 384, Penal Code, and arose out 
ofa raid made by the appellant, when Sob-Inspector 
of Mirpur Bathoro, upon three gambling dens, a3 
these houses where gambling goes on are called, in 
d the course of which this Tapedar and others were 
arrested by the Sub Inspector and sent to tbe local 
lock op where they weredetained ontil tberaoming, 
when they were released on bail. The complaint of 
the Tapedar was not only that he was not gambl¬ 
ing, bat that the Sub.Inspector had not the neces¬ 
sary warrant required under S. 6, Gambling Act, to 
justify his arrest; therefore, his arrest was unlawful, 
and he was wrongfully oonfined. 

Tbo matter was complicated by the fact that the 
Sub Inspector, to escape the consequences which 
might follow from this arrest of the complainant 
and others without the special warrant which S. 6, 
Bombay Prevention of Gambling Act, requires, 
changed the place of the gambling from a house to 
a street, thus placing the offence under S. 12 of the 
Act for which no warrant was necessary, when the 
arrest and confinement which followed would not be 
unlawful. This defence, which it is now admitted 
by tho appellant was a false defence, was persisted 
in by the appellant until 23rd September 1940, 
when, on the case having been sent back for retrial 
from the 6tage when tbe accused was examined by 
the Magistrate under S. 342, Criminal P. C., for 
his examination was not properly conducted, the 
accused resiled from bis previous defence that he 
had arrested the Tapedar Cbandiram in the street 
and admitted that he had arrested this Chandiram 
in the raid on the house of another Tapedar named 
Ladharam. He explained his previous false defence 
by the further defence that the Mukhtiarkar and 
First Class Magistrate had promised him the three 
warrants, necessary to justify tbe raids on three 
gambling dens, that same night, that the Mukhtiar- 
kar had id fact the following morniog given him 
jwo warrants only which authorised the raiding of 
twx> houses bat withheld the third warrant which 
would have authorised, though only retrospectively, 
the raid upon the third house, because the Mukhtiar¬ 


kar found that his subordinate, tbe Tapedar, 6 
Cbandiram and ctber3 were involved in this raid 
and he wished to protect him. Therefore upon the 
Mukhliarkar's advice he changed the word "ghar" 
in the mashiroama to "ghati," changed the scene 
of the offence from the house to the street, and the 
offence from an offence under S. 4 or 5, Bombay 
Prevention of G trailing Act, to one under S. 12, 
Gambliog Act. To escape the consequences of his 
illegal arrest, the appellant relied on S. SO, District 
Police Act. 

In the ordinary, way a Court could not attach 
much importance to a defence of this kind brought 
forward in such circumstance and after such delay, 
and it was perhaps almost inevitable that the appel¬ 
lant’s case should be prejadiced by his subsequent 
conduct, by tbe tampering with tbe masbirnama, 
by tbe prosecution of a case which the appellant, as 
Sub Inspector knew was put before the Court in a / 
false light, and by the false evidence given on oath 
to support the false case; bnt one must bear in mind 
that tbe appellant was not prosecuted for and con¬ 
victed of these offences. He has been convicted of an 
offence of wrongful confinement committed a3 far, 
back as 18th September 1937, and though subse-i 
quent conduct is evidence against an accused, that; 
conduct is only relevant so far as it relates to the 
commission of the offence of which the accused isj 
charged and con\icted. For iostance, in this case,' 
if, what the appellant, at so late a stage, said, is 
true, that he relied, though wrongly, upon the 
Magistrate's promise to give him the necessary 
warrants the next morning and the Macistrato did 
cot do so, that finding himself in this difficult posi¬ 
tion, he tried to find a way out by placing the 
offence not under S. 4 or 5, but under S. 12, Bom- 
bay Prevention of Gambling Act, and that this falso * 
step lei to others, such as the alteration of the 
masbirnama, the prosecution of a false case, and its 
support by false evidence, then, thoo K h all this is 
very wrong indeed, it must not be allowed unduly 
to influence the decision of the guilt of the accused 
in a matter which preceded in point of time these 
other things, that matter being the wrongful con¬ 
finement by tbe Sub-Inspector of tho complainant, 
the Tapedar Cbandiram. 

The complaint was first made to Mr. Holt, then 
Sub-Divisional Magistrate, on 13th September 1937, 
for offences under Ss. 342. 347, 220, 334 read with 
S. 511 and S. 384, Penal Code. Mr. Holt issued 
process with respect to offences under Ss. 347, 220 
and 384, Penal Code. When Mr. Holt was trans¬ 
ferred, the case was taken up by his successor Mr. 
Uttamchand, and on Mr. Uttamchand'stransfer as h 
Additional City Magistrate, the case was transferred 
to Karachi. Mr. Uttimchand framed charges under 
Ss. 457, 448 and 342, Penal Code. Mr. Uttamchand 
acquitted the co-accu>ed of the Sub-Inspector of all 
offences and convicted the Sub-Inspector only of an 
offence under S. 342, Penal Code, and by necessary 
implication acquitted the appellant of the other 
offences. Mr. Uttamchand sentenced the appellant 
only to a fine of Rs. 200 and tbe appellant, perhaps 
unwisely, appealed. In my order dated 1st March 
1940, 1 6et aside the ccnviction and ordered a re¬ 
trial from the stage of the examination of the ac¬ 
cused by the Magistrate under S. 342, Criminal 
P. C., because the Magistrate had not questioned 
the accused on the two matters on which the Magis- 
trate principally relied in convicting the aocused, 
namely, the destruction of the mashirnama and the 
previous enmity. I did not sufficiently appreciate 
at the time the fact that the appellant was then 
going to change his whole case, and his whole de- 
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fence, or I might have ordered a retrial from the 
beginning, and have thus enabled the prosecution 
to lead further evidence to meet this new defence 
of the appellant, nor can I accept the position now 
attributed to me by Mr. Chainani, the advocate for 
the defence, that in that order I decided in favour 
of the appellant, the principal question now to be 
decided, namely whether the appellant was entitled 
to the protection of S. 80 (1), Bombay District 
Police Act. Clearly, when referring to this question 
in my order I was dealing with this aspect of the 
case from the point of view of the arguments of the 
advocate. I gave and could have given no decision 
on this question. 

The fact, however, remains that the conviction 
of the appellant was set aside and a retrial from 
this particular stage was ordered, and it is with the 
conviction of the appellant which has followed this 
retrial that I have now to deal. The case is in some 
way simplified, and in other ways complicated, by 
the admissions made by the appellant in his state¬ 
ment at this retrial. Before the retrial was ordered, 
the appellant had denied the truth of the prosecu¬ 
tion case that he had wrongfully arrested the 
Tapedar Chandiram in the house of the Tapedar 
Ladharam into which he had broken, and in which 
he had arrested the complainant Chandiram with¬ 
out the necessary warrant under S. 6, Bombay Pre¬ 
vention of Gambling Act. The learned Magistrate 
found on the evidence before him that the appel¬ 
lant’s defence, that he arrested Chandiram in the 
street, was false, and that he had arrested Chandi¬ 
ram in Ladharam’s house without the necessary 
warrant and had wrongfully confined him. The 
appellant now admits the prosecution case, on facts, 
to be true, but contends that he is protected in this 
wrongful arrest and confinement by reason of the 
provisions of S. 80 (1), Bombay District Police Act. 
So the learned City Magistrate, who retried the 
appellant, raised only three points to be decided : 
"( 1 ) whether the accused had authority to arrest 
Chandiram ; (2) whether he acted in good faith ;and 
(3) whether the trial is illegal." 

There was nothing of substance in this third 
question which the learned City Magistrate answer¬ 
ed in the negative, and it was not argued before 
me ; and on the second point, whether the appel¬ 
lant had authority to arrest and confine the com¬ 
plainant Chandiram, tho case was put for the 
appellant in this way. It is conceded that, strictly 
to comply with the provisions of S. 6, Bombay Pre¬ 
vention of Gambling Act, the Sub Inspector should 
have had the warrant, he did not get tho warrant 
for this or for the other two houses, admittedly 
raided about the same time, though he got the war¬ 
rant for these other two houses the next morning, 
but the Sub-Inspector had in any case the verbal 
authority of a competent Magistrate, it was thus 
merely a case of a verbal order instead of a written 
order, and if the verbal order was not sufficient 
authority, and it was argued that there are cases to 
show that the verbal authority of a competent 
Magistrate is sufficient, then offences under the 
Bombay Prevention of Gambling Act are cognizable 
offences for which the appellant could arre3t with¬ 
out warrant. Failing this, the appellant must be 
protected by S. 80 (1), Bombay District Police Act, 
because he acted honestly in good faith and in 
intended pursuance of the Act. 

I think myself that the case for the appellant 
would bo covered by the decision of the two ques¬ 
tions i (1) whether the appellant could arrest and 
confine the complainant without a warrant . This 
will cover the case that the offence under S. 5, 


Bombay Prevention of Gambling Act is a cognizable 
offence. If so, the appellant needed no warrant to * 
justify the arrest and the confinement which follow¬ 
ed and (2) whether the appellant acted honestly 
in good faith in intended pursuance of the Act. The 
point wa3 also taken before me by the appellant 
that the Magistrate acted wrongly and prejudiced 
the appellant when, without giving his reasons, 
he refused to allow Mr. Ray, a Superintendent of 
Police, to be summoned as a defence witness from 
Bombay. Now, on the question of fact, whether 
the appellant’s case brought forward at so late a 
stage is true, namely, that he gave information to 
the mukhtiarkar on the night of 17th September 
1937, and received his verbal authority to carry 
out the raid and his promise to give him the neces¬ 
sary warrants in the morniDg, which promise wa3 
fulfilled as regards two of the houses, but not ful¬ 
filled as regards the third, the learned City Magis- / 
trate appears to have taken the view that this was 
merely a cowardly attempt by the appellant to put 
the blame upon the mukhtiarkar and Magistrate 
who was not called as a witness, and the learned 
City Magistrate gives good reasons for disbelieving 
the evidence of constable Saindino, the subordinate 
of the Sub-Inspector, whom the Sub-Inspector at 
a late stage identified as the spy or informant who 
gave him information of these offences, and whom 
the appellant took as his informant before the 
Magistrate. 

Now, it is true the appellant did not call the 
mukhtiarkar, as his witness. He could not reason¬ 
ably have been expected to do so. The learned City 
Magistrate could, however, have called tho mukh¬ 
tiarkar as a Court witness, and indeed, the mukh¬ 
tiarkar would appear in the first instance, to have g 
been a necessary witness ; and I am told he was 
actually summoned as a witness in the case at first 
but was subsequently "dropped" as the saying goes. 

In view of the fact that these three raids were all 
part of the 6ame transaction, were carried out about 
the same time, and that all arrested in these three 
raids were sent to the lock up at the same time, and 
that two of these raids were authorised by tho 
warrants of the Magistrate, it was obviously a 
matter for enquiry, and I think from the Magistrate 
himself, as to how this third and unauthorised raid 
came to be made at about the same time and place 
as the other two, for tbe question arises : if the 
two raids were, as is admitted by tho prosecution 
properly authorised, how comes it that the third 
and associated raid, the raid on the Tnpedar’s 
house, was not so authorised ? It is not to be sup- 
posed that the Sub-Iospector having authority for n 
the raid upon two houses would, without authority, 
raid the third. It is not disputed that these raids 
were made, as was inevitable, publicly, and that all 
arroted in their course, including the Tapedars 
Chandiram and Ladharam, were sent, also in cir¬ 
cumstances of publicity, to the lock up. 

Furthermore, the further accusation by the pro¬ 
secution against the appellant, now admitted in 
part to be true that he destroyed a genuine niashur- 
nama and put a false one in its place, supports the 
case of the appellant, though put forward at so late 
a stage, that all three raids were made about the 
same time and were all part of the same ransao- 

tion and were all under tho same authority, tor 
otherwise why should there have b ee “ a “'n‘ 
nama of the raid upon the Tapedar s house' a ‘ 
why should there be the need of destroying or alter¬ 
ing a first and genuine ma 3 hirnama, wh 
denced a raid upon a house, in favourofaseoond 
or false mashimama evidencing arrests in the street. 
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if something bad not gone wrong with, what up to 
a theD, bad been done quite openly and without fear? 
All was right in the case of two raids. It is admitted 
that in the case of two raids the necessary warrants 
were in existence, why do! so, then, in the case of 
the third raid made to all intents and purposes at 
the same time and place ? It is not because the 
Sub-Inspector was ignorant of the law. He, the 
prosecution admit, bad warrants in the case of the 
two raids. It is not to bo presumed that he took 
advantage of the two warrants for two houses to 
raid a third. The third raid was made as openly as 
the other two, and the arrested persons sent as 
publicly, and, it is the complainant’s case, too 
publicly, to the lock up. It is not to be presumed 
that the Sub-Inspector relied so much on his influ¬ 
ence or friendship with the mukhtiarkar that he 
raided the third house, relying upon the Magistrate 
b giving him the necessary authority in the morning. 
It does not appear to mo that, whatever the raukh- 
tiarbar had said, bad bo been called as a witness, 
the inferences to be drawn from all these circom- 
Btances would have been rebutted, namely that as 
all three raids were made at the same time and 
place as part of the same transactions and all as 
publicly, the authority for all threo must have been 
the same ; and that if the Sub-Inspector had not 
then got the necessary authority he was justified in 
his belief that it would bo forthcoming. 

Thus, it appears to me, the evidence of the in¬ 
formant Saindino apart, the conclusion is irresis¬ 
tible that what the appellant says at this late stage 
is, in substance, details apart, true, namely that ho 
raided the three houses on the authority, given 
verbally, of the Magistrate. Furthermore, this con- 
c elusion is supported by other evidence. The learned 
City Magistrate refused and, I think, wrongly re¬ 
fused, to allow Mr. Ray to be called as a witness. 
His viow was that Mr. Ray would never have lent 
his support to a subordinate who had falsely altered 
a genuine mashirnama, and instituted a false case 
jind that, in any case, the admissions made by the 
appellant aro admissions in bis own favour and 
inadmissible in evidence. With all respect to the 
learned Magistrate, I do not think that admissions, 
which would expose a man to a criminal prosecu¬ 
tion, are admissions in his own favour, though they 
may, os the result of unusual circumstances, be in 
his favour at 6ome subsequent time. I should call 
6 uoh admissions, admissions against a mao's own 
interests and admissible in evidence. It may well 
bo that the appellant did not tell Mr. Ray tho whole 
truth, but that even then his case was that there 
a were three raids is clear from Mr. Ray's letter 
dated 13th January 1938, and that the Sub Inspec¬ 
tor was in trouble, and that Mr. Ray thought the 
three gambling cases should be transferred, is clear 
from Mr. Ray’s letter. 

I can also see no reason to doubt the evidence of 
Mir Makbulkhan, the Doputy Superintendent of 
Police, that tho appellant spoke to him about theso 
three gambling cases and about the promise of 
three search warrants. Two search warrants, it ia 
admitted, there were. The false entry made by tho 
appellant in his diary that he had the three war¬ 
rants is consistent with his present defence, even if 
it was not made on the night of 17th September, 
for, it is inconsistent with the arrest of the com¬ 
plainant in the street and ia consistent with tho 
raid upon tbo house and with tho first or genuine 
mashirnama, though evidence egainet tho appellnnt 
In bis wrongful prosecution of the complainant for 
an offenco under 8. 12, Bombay Prevention of 
Gambling Act. Viewed in this light, the alteration 
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by the appellant of the mashirnama, wrong though * 
it was, the prosecution of the complainant for an 
offence under S. 12 and the false evidence given in 
support of the case, wrong though these were, lose 
some of their most sinister aspects, for the appel¬ 
lant was not prosecuting a man innocent of all 
offence, he was in fact prosecuting for an offence 
under S. 12 instead of for an offence under S. 5, 
Bombay Prevention of Gambling Act. All this was 
very wrong. It cannot he justified. It cannot, how¬ 
ever, be said that there were no mitigating circum¬ 
stances. 

In fact, therefore, I find in favour of the Sub- 
Inspector's defence that he raided these three houses 
on the verbal promise of the Mukhtiarkar that he 
would be given three warrants in the morning and 
he was given only two. To any one knowing the 
informal manner in which the affairs of Govern- 
ment are at times transacted in the mofnssil, there / 
is nothing surprising that a Magistrate, knowing he 
has the authority, to sign the warrants, not having 
the forms with him at night, would promise, quite 
in good faith to give them in the morning, and 
that, that promise would, in good faith, bo accepted 
by the Sub-Inspector, but tho Sub-Inspector would 
not be necessarily exonerated from all legal liability. 
One of the fundamental principles of tho English 
law is that a man is answerable under the law for 
bis own acts. He cannot plead the unlawful order 
of his official superior in his defence. How far this 
principle is modified by statutory exceptions, in the 
light of the provisions of the Bombay District Police 
Act, it is not in this case necessary to consider, 
because I do not accept the argument of the learned 
advocate for the appellant that the case falls under 
cl. (a) of S. 51 (1), District Police Act. g 

I will then consider the question whether the 
appellant could arrest tho Tapedar Cbandiram 
without a warrant for an offence under S. 5, Bom¬ 
bay Prevention of Gambling Act, for if an offence 
under S. 6 of the Act is a cognizable offence, no 
warrant was necessary and no question of the pro¬ 
tection of S. 80 (1), Bombay District Polico Act, 
arises; but though cases are cited to support tho 
general proposition that offences ondcr tho Bombay 
Prevention of Gambliog Act are cognizablo offences, 
and that, in consequence, persons reasonably sus¬ 
pected to have been guilty of committing them may 
be arrested without warrants, the better viow ap¬ 
pears to be that offences for which special autho¬ 
rity to arrest is given to special officors aro not 
cognizable offences within tbo definition of S. 4 
(1) (f), Criminal P. C. 

The case first cited as authority for the conten- 1 
tion that offences under tbo Bomtiy Prevention of 
Gambling Act are cognizablo offences is 27 Cal. 144. 1 
This question was not however in that case con¬ 
sidered at length, and there is authority against 
this view, and the relevant cases havo been consi¬ 
dered In 13 Rang. 130, 8 whero the learned Judges 
took the view that a qualified power of arrest given 
to certain police officers for certain offences does not 
render these offences cognizable offences within the 
meaning of S. 4 (l) (f). Criminal P.O. The Bombay 
case in 54 Bom. 146, 8 ia at first 6ight authority for 

1. (1900) 27 Cal. 144, Queon-Empress v. Deodhar 
Singh. 

2. (*35) 22 A.I.R. 1986 Rang. 181 : 166 l.O. 719 : 

86 Cr. L. J. 988 s 18 Rang. 130, Htwan Htin’v. 
Emperor. 

3. (*80) 17 AJ.R. 1980 Bom. 49 : 124 1.0.106 : 31 
Cr.L.J. 683 ; 64 Bom. 146 : 81 Bom.L.R. 1849, 
Emperor v. Ismail Hirji. 
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a the contention that offenoes under the Bombay Pre¬ 
vention of Gambling Act are cognizable offences, 
but this judgment was explained in a later judg¬ 
ment by Beaumont, C. J. and Broomfield J. in 
A.I.R. 1032 Bom. 610* in which the learned Judges 
stated quite definitely that, in their opinion, 
(offences uuder the Bombay Prevention of Gambling 
Act were not cognizable offences. The case in 54 
Bom. 146 s wa3 one of those cases where the officer 
empowered to authorise the search was himself pre. 
sent at the search and where the maxim qui facit 
per ahum facit per se is applicable. The case in 
50 Bom. 344, 4 5 6 7 was one in which the question of a 
cognizable offence was decided again on the prin¬ 
ciple of qu\ facit per alium facit per se. The 
question of an arrest subject to conditions precedent 
was not considered. Finally, in 8 S. L. R. 309,0 
Pratt, J. C. was of the opinion that offences under 
Ss. 4 and 5, Bombay Prevention of Gambling Act, 
are not cognizable offences, and there is a case of 
the Chief Court reported in I.L.R. 1941 Ear. 324,7 
which supports the view that the power given to 
particular officers to arrest for certain offences doe3 
not make those offences cognizable offences. It is 
obvious that the special provisions of the Bombay 
Prevention of Gambling Act are designed to exclude 
the general powers of arrest generally to be exercised 
by police officers. It is a special power of arrest to 
be exercised in special circumstances subject to cer¬ 
tain conditions precedent under special authority by 
certain police officers and Magistrates. I cannot 
persuade myself that in such circumstances such 
offences are cognizable offences or were even intend¬ 
ed by the Legislature to be cognizable offences under 

S. 4 (1) (f), Criminal P. C. The special provisions 
at the end of Schedule 2, Criminal P. C., support 
this view. 

In my view, therefore, an offence under S. 5, 
Bombay Prevention of Gambling Act, for which the 
complaiuant was arrested, was not a cognizable 
offence, and the arrest and confinement of the com¬ 
plainant by the Sub Inspector was unlawful. The 
question then remains : Is the Sub Inspector pro¬ 
tected by S. 80 (1), Bombay District Police Act ? In 
support of the case that he is, the learned advocate 
relies also on S. 51, Bombay District Police Act, 
which, ho argues, I think quite rightly, must be 
read with S. 80 of the same Act, and he relies prin¬ 
cipally in his defence on two cases of the Bombay 
High Court, firstly, the case in 52 Bom. 832 8 9 10 and 
secondly 37 Bom. 101.° He referred also to the case 
in 25 S.L.R. 395.1° 

Now, the words of S. 80 (1), Bombay District 
'Police Act, are in some ways of limited scope. They 

4. (’32) 19 A.I.R. 1932 Bom. 610 : 139 I.C. 281 : 
33 Cr.L.J. 733 : 34 Bom. L. B. 901, Raghunath 
Labanusa v. Emperor. 

5. (’26) 13 A.I.R. 1926 Bom. 195 : 93 I.C. 967 : 27 
Cr.L.J. 503 : 50 Bom. 844 : 28 Bom. L. R. 272, 
Emperor v. Abasbbai Abdul Hussein. 

6 . (*14) 1 A.I.R. 1914 Sind 45 : 29 I.C. 79 :8 S.L.R. 
309 : 16 Cr.L.J. 447, Liladhar Umersi v. Emperor. 

7. (’41) 28 A.I.R. 1941 Sind 82 : 194 I.C. 759 : 42 

Cr.L.J. 623 : I. L. R. (1941) Ear. 324, Bhairo 
Murid v. Emperor. _ __ 

8 . (’28) 15 A.I.R. 1928 Bom. 352 : 114 I. C. 246 : 
30 Cr.L.J. 278 : 52 Bom. 832 : 30 Bom.L.R. 1018 
(F.B.), Naraven Hari v. Yeshwant Baoji. 

9. (’13) 37 Bom. 101 : 17 I. C. 673 : 14 Bom.L.R. 
949, Lhondu Dagdu v. Secretary of Slate. 

10. (’32) 19 A.I.R. 1932 8ind 28 : 136 I. C. 513 : 

25 S. L .R. 895 : 33 Cr. L. J. 298, Emperor v. 
Abdullah Khan. 


A. I. R, 

, do r «n te „ Xt , en J a Beneral protection to a police officer, « 

k , !. d ° ne 10 g00d faith under colour of his 1 * 
P ro ‘ection is limited to any act done 
in good faith in pursuance or intended pursuance of 
any duty imposed or any authority conferred on 
him by any provision of the Act or of any rule, 

nn 3 „r °mi dlr 'j cl , ,on law,u >'y roade or given there-, 
under. The duty must be one imposed and the 
authority one conferred by or under the Act or any 
rule lawfully made or order given thereunder. One 
must, therefore, look to the provisions of the Act 
itself for the duty imposed Or the authority confer- 
red in the discharge or exercise of which a police 
officer has done the acts for which he claims protec¬ 
tion. The relevant provisions are to be found in 
S. 51, Bombay District Police Act, and this section 
by its wording extends the protection of the section 
to acts done under other laws. For instance, cl. (f) 
of sub-s. (1) imposes upon a police officer the duty to / 
discharge such duties as are imposed upon him by 
any law relating to revenue or other law at the time 
in force. Further, cl. (b) would cover the recording 
of statements by a police officer under S. 162, Cri¬ 
minal P. C., for the recording of statements of wit¬ 
nesses by a police officer in the course of an 
investigation is such a step, consistent with the 
law, in brioging offenders to justice, as is his duty 
to take under cl. (b) of sub s. (1) of S. 51, Bombay 
District Police Act. 

Authority in support of this view is to be found 
in the Full Bench decision of the Bombay High 
Court in 52 Bom. 832,® in which Fawcett J., modi¬ 
fied his first opinion that S. 51, Bombay District 
Police Act, was not wide enough to cover a case 
where a Sub-Inspector of Police recorded statements 
of witnesses. It is true that that case was concerned q 
with sub-s. (3) of S. 80, Bombay District Police Act, 
and the question whether the sub-scction extended 
to acts done in bad faith,and it was held that it did 
so extend. The significance of the absence of the 
words “good faith” in protecting sections, such as 
this, was considered at length in a Full Benoh 
case of the Sind Judicial Commissioner’s Court, 

32 S. L. R. 567, 11 where this question was consi- 
dered in a caso of a prosecution under the Bombay 
Local Board’s Act, 6 of 1923. 

The learned advocate for the appellant contended 
that the acts of the appellant, the illegal arrest and 
confinement of the complainant, as I have held 
them to be are protected by els. (a), (d) and (f) of 
S. 51(1), Bombay District Police Aot. Clause (a) 
would apply because the Sub-Inspeotor was obeying 
the verbal orders of the Magistrate to arrest, as he h 
was bound to do, and the fact that the Magistrate 
had not the power to give this particular order 
would not deprive the Sub Inspector of the protec¬ 
tion of the clause because, if the order was lawfully 
given by competent authority, the Sub-Inspector 
would have committed no offence, and no protection 
would bo necessary. Further, it was argued that 
cl. (b) would apply becauso the Sub-Inspector, when 
arresting the complainant, was merely discharging 
duties imposed upon him by the Criminal Proce¬ 
dure Code in arresting a person reasonably suspeo- 
ted of having committed a criminal offence. 

The fact that the offence was non cognizable and 
the Sub Inspector could not arrest without a^war¬ 
rant under tho Criminal Procedure Code would not 
deprive the Sub-Inspector of the protection afforded 
by S. 80 (1) of the Act, i f he acted in good faitn, 

11. (’37) 24 A.I.R. 1937 Sind 129 : 169 I.'0. 274 : 

38 Cr. L. J. 723 : 32 S. L. R. 567 (F. B.), Nur- 
alhaqshah v. Emperor. 
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for S. 80 read with S. 51 is intended to protect 
[illegal acts. A man is not prosecuted for the doing 
of a legal act. Clause (d) on which the advocate 
also relies, is, however, clearly the relevant clause. 
Clause (d) imposes on the police officers the duty to 
|arrest offenders. It does not authorise illegal arrest. 
[Clause (d) says "apprehend all persons whom he is 
llegally authorised to apprehend . . but, again, if 
‘this clause, read with S. 80 was not intended to 
protect in certain cases a police officer against illegal 
arrest, the protective purposo of S. 80 would fail. 

I do not think it necessary to consider at length 
whether cl. (a) applies to this case. I do not think it 
does, for the order to arre3t the complainant with¬ 
out a warrant such as S. 6, Bombay Prevention of 
Gambling Act, requires, was not an order lawfully 
given by a competent authority, for the Magistrate 
had no power to give such an order, if such an 
order were in fact, given and the Sub-Inspector 
knew it. I think, myself that in this case, rather a 
consent was given to a request made by the Sub- 
Inspector, than an order. Clause (d) of S. 51, Bom¬ 
bay District Police Act, ifl, however, clearly the 
relovant provision of this Act, in this case. Clause 
(d) relates to arrest and confinement subsequent to 
arrest, and in this case we have an illegal arrest 
and a wrongful confinement. 

It then remains to consider whether S. 80 (1) 
protects the Sub-Inspector from conviction. The 
learned advocate relies on tho case in 37 Bom. 101.® 
That case is concerned with another Act, the Bom¬ 
bay Abkari Act, but tho relevant words are much 
the same as in S. 80, Bombay District Police Act. 
That Act affords protection against actions brought 
for any act bona fide done in pursuance of the Act. 
It is argued that in this case the protecting word3 
are wider. Section 80(1) refers not only to acts done 
in pursuance of tho Act but in intended pursuance 
of tho Act. In the Bombay case, tho Collector of 
Nasik cancelled tho plaintiff's license. The action 
in tho case was a civil action and Dot a criminal 
action. The Collector honestly and reasonably be¬ 
lieved that a licenseo bad given secret bribes to his 
head clerk, which giving was a criminal offence. 
Under the provisions of the Act, however, a license 
can be cancelled only oa commission of a criminal 
offence, not merely because there are reasonable 
grounds for believing that the licensee has commit¬ 
ted a criminal offence. The material portion of the 
judgment is as follows : 

"If then the Collector’s act was done in good 
faith, was it an act done in pursuance of the Act ? 
We think it was. Under S. 32 of the Statute the 
Collector had power summarily to recall or cancel 
any license if the holder thereof were convicted of 
any criminal oflonce. Now the bribing of tho Collec- 
tor's head clerk would be a criminal offence. Con¬ 
sequently, the appeal must bo decided on the footing 
that at the lime tho Colleotor revoked the plaintiff’s 
license tho Collector in good faith believed that the 
plaintiff bad committed an offence, for which, on 
conviction, his license would bo revocable. It is quite 
true the Collector’s aotlon is not strictly in confor¬ 
mity with the section which authorizes the revoca¬ 
tion only on the actual conviction of tho licensee. 
But tho circumstances under which the Collector 
acted are so near the circumstances legally entitling 
him to act as he did that we foel bound to say the 
aot was done in pursuance of tho statute. The law 
-upon this point may be found stated in many cases, 
of which we may notice (1862) 32 L. J. C. P. 43.13 

12. (1862) 32 L. J. C. P. 43: 13 C.B. (N.S.) 39276 
L.T. 646: 11 W.R. 184, Hermann v. Saneschai. 


In strictness, anything not authorized by a statute 9 
cannot be said to be in pursuance of it, while if it is 
authorized by the statute, clearly it would need no 
other protection. But if effect were given to such 
construction it would altogether do away with the 
protection intended to be given; accordingly the 
general principle is that if any public or private body 
charged with the execution of a statute honestly 
intends to pat the law in motion and really and 
not unreasonably believes in the existence of facts, 
which, if existent, would justify his acting, and acts 
accordingly, bis conduct will be in pursuance of the 
statute and will be protected. Reference may also be 
made to the case in 4 M. I. A. 353l J at page 379, 
which was cited by the District Judge, and in which 
Lord Campbell said 'there can be no rulo more firmly 
established, than that if parties bona fide and not 
absurdly believe that they are acting in pursuance 
of statutes, and according to law, they are entitled / 
to the special protection which the Legislature in. 
tended for them, although they have done an illegal 
act.' The rule, no doubt, has its limits, but we can¬ 
not doubt that it applies to such a case as tbia where 
the belief that the statute could properly be en¬ 
forced was honestly entertained and the facts thus 
believed differed but little from the facts which, if 
they had existed, would have invested the Collector 
with complete authority under tho statute to do the 
act complained of." 

It is obvious that each case of this kind must be 
judged on its own facts, and what appears, in my 
opinion in this case to deprive the Sub-Inspector of 
the protection of S. 80 (1) is that he well knew that 
what he was doing was wrong and contrary to law. 

He was an experienced police officer; he knew that 
the special provisions of S. 6, Bombay Prevention g 
of Gambling Act, required a special warrant; ho had 
on his own admission made a false entry in tho 
station diary to the effect that he bad these war¬ 
rants; he obtained, on his own admission, warrants 
for two raids; he wanted, and know that ho wanted, a 
warranter the third. The fact that he could obtain 
or hoped to obtain a warrant tho following day after 
the raid, and not before the raid, does not appear to 
me to assist his case. It may be said that he acted 
in good faith to the extent that he did not act in 
malioe. It is admitted that the complainant, the Tape* 
dar, Chandiram, was in the Tapedar Ladharam’s 
house that night by chance. The Sub-Inspector had 
no reason to believe that ho was there before the 
raid. It is also true that the definition of "good 
faith" in S. 80, Bombay Police Act, is the definition 
in the General Clauses Act. Under S. 3 (2) of that 
Aot, an act shall be deemed to be dono in good faith h 
where it is iq fact dono honestly, whether it is done 
negligently or not. I do not think in deciding whe¬ 
ther the appellant in this case acted honestly we 
should take into account the subsequent alteration 
by him of the mashirnama, tho refusal to give the 
mashirnama to his superior officer when he was 
asked to do, even tho prosecution of the case against 
the complainant under S. 12 instead of S. 5, Bom¬ 
bay Prevention of Gambling Aot, for all these acts, 
blameworthy as thoy are, followed from his first 
wrongful act, were the result and not the cause of 
it, and cannot well be said to illustrato his stato of 
mind when he made the illegal arrest. 

The difficulty, it appears to me, in giving the 
Sub-Inspector the benefit of S. 80 (1), Bombay Dis¬ 
trict Police Aot, is that it cannot reasonably be held 
that the sub-section was intended to apply to illegal 

13. (1850) 4 M.I.A. 353: 6 Moo. P. C. 257 : 1 Sar. 

363 (P.C.), Spooner v. Juddow. 
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a acts which are done with the knowledge that they 
are illegal. The section was not intended, it appears 
to me, to apply to a case such as this, wherein a 
Sub-Inspector of Police with open eyes knowingly 
breaks the law. It doe3 not appear to me that a 
person who knowingly breaks the law can invoke 
the protection of the law. I do not think cases of 
this nature are to be decided on the principle that 
all men are supposed to know the law; that ignor¬ 
ance of the law is no excuse. That principle may 
well apply in a case of estoppel. It does not apply to 
a caso such as this, as it did not apply to the case 
in 37 Bom. 101.® In that case, it appears that the 
Collector had acted under a bona fide mistake. The 
law was not present in his mind; he did not commit 
a deliberate breach of it. In this case, the law was 
present in the mind of the Sub-Inspector; he did 
commit a deliberate breach of it and the fact that 
he relied upon the Magistrate to cover and protect 
this breach the following morning, does not appear 
to me to bring this case within the provisions of 
S. 80 (1), Bombay District Police Act. A person does 
not, in my opinion, act in good faith within the 
meaning of that sub-section when he knowingly 
breaks the law, and if a person does not act in good 
faith, sub-s. (1) does not apply. Further considera¬ 
tion of the words “in pursuance or intended pursu¬ 
ance” or of S. 51 of the Act is then not necessary. 

I think, therefore, the appellant was rightly con¬ 
victed of an offence under S. 342, Penal Code. 

There remains only the question of sentence. 
There are certain mitigating circumstances in this 
case. I exclude from consideration tho subsequent 
wrongful acts of the appellant as irrelevant to the 
consideration of this offence, of which these subse- 
c quent wrongful acts were the consequence. It does 
not appear to me proved that he acted out of malice. 

It does not appear to me that he relied, wrongly it 
is true, upon the word of a Magistrate in such cir¬ 
cumstances, that, regarding the circumstances of 
life and work in the mofussil, is easily intelligible, 
though nevertheless to be condemned. This trial 
has now gone on for some jears, and the necessity 
of the retrial cannot fairly bo attributed to the ap¬ 
pellant. Bis conviction of this offence by a criminal 
Court is in itself a heavy punishment. The trial 
itself, prolonged as it has been, must have been a 
severe ordeal. Whether his conviction necessitates 
his dismissal from the police force, I do not know. 
The Assistant Public Prosecutor informs me that 
Government does not press for a severe sentence in 
this case. This is not a caso where, in my opinion, 
a fine is a suitable punishment. Either it isaserious 
d offence when the only proper punishment is a sub¬ 
stantial sentence of imprisonment, or it is a case 
where certain special mitigating circumstances make 
tho case an exceptional case and a substantial sen¬ 
tence of imprisonment too harsh a punishment. It 
is in my opinion an exceptional case. I consider, 
therefore, under the circumstances, that the ends 
of justice will be met if the appellant be sentenced 
to imprisonment for one day. As ho has already 
served that sentence, his bail bond will bo cancelled. 

G.N./R.K, Order accordingly. 


v. Kallianji (Weston J.) A, 

A. I. R. (29) 1942 Sind 112 

Weston J. 

Brijrattan Jitmal, a Firm—Plaintiffs 

v. 


Kallianji Gordhandas and others — 


Suit No. 240 of 
1942. 


.. ^ Defendants* 

1937, Decided on 23rd March 


Civil P. C. (1908), O. 21, Rr. 64 and 65-Sale 
by Commissioner or receiver appointed by con¬ 
sent of parties is not sale by Court—Poundage 
on sale proceeds cannot be levied under Sind 
Chief Court Rules. 

A sale made by a private person appointed aa 
Commissioner or receiver by consent of parties is 
not a sale by the Court ; (’26) 13 A.I.R. 1926 All. 
124, Rel. on; Case law discussed. [P 113 C 2] 

Hence no poundage can be levied on the proceeds 
of such sale under Item 5, Appendix II of tho 
Sind Chief Court Rules. [P 113 C 2] 

C. P. C— 

(*40) Cbitaley, O. 21, R. 65, N. 2 Pt. 1. 

D. L. Bhojwani—toT Plaintiffs. 

Parmanand Thakurdas ; Eodtimal Issardas ; and 

Shrikishindas E. Lulla — for Defendants 3; 

1 and 2 (for Jawherbai, Kalyanji and Tikam- 
das), respectively. 

Jamiatrai Lai Chand — for Central Bank of 
India, Ltd. 

ORDER-This is & reference by the Second 

Registrar, and raises a point of practice of some 
importance. In execution proceedings following a 7 
decree for specific performance of a contract for sale 
of certain property, what is called a consent order 
was made whereby R. B. Shivrattan Mohtta was 
appointed Commissioner for the purpose of selling 
the property in suit. The property has been 6old in 
accordance with this order, and purchased, I under¬ 
stand, by a stranger to the suit, and the prooeeds 
have been paid into Court. The learned Second 
Registrar has passed an order that poundage should 
be levied on the 6ale proceeds, and at the request of 
the parties he has made this reference to obtain a 
decision whether his order is correct. Poundage is 
the fee payablo to an officer of the Court or to the 
public revenue in respect of services performed by 
such officer (Byrnes Law Dictionary) and under the 
Rules of this Court poundage is payable on all sales 
made by tho Court (Item V in tho Table of Process - 
Fees printed as Appendix II at p. 242 of the printed 
Rules). But 60 far as I have been able to ascertain, 
the practice in this Court has always been to treat 
a sale made by a private person appointed as com¬ 
missioner or receiver by a consent order os some¬ 
thing other than a sale by the Court. No sale certi¬ 
ficate is issued under O. 21, R. 94, poundage is not 
levied if the proceeds come into Court, and the 
remuneration of the commissioner or receiver, if 
any is claimed, is fixed by the Court not as a per¬ 
centage of assets realised, but on consideration of 
the labour performed. Consent orders appointing 
commissioners or receivers to effect what is termed 
'equitable execution* are not uncommon in this 
Province, and in so far as they have tended to 
create a class of professional commissioners ana 
receivers they have had some undesirable results, 
but my experience has been that exploitation o. 
litigants by this class is more effectively prevent¬ 
able under the existing practice, if properly B PP“J~> 
than under a fixed table of percentage fees. 
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present does not appear to be a case of this 
° sort, for, I understand the commissioner claims do 
remuneration, and it may be said that there is no 
reason why the public revenue should benefit from 
a gratuitous service to parties to a litigation per¬ 
formed by a private individual under the autho¬ 
rity of the Court. Of course, if a sale by commissioner 
or a receiver under such authority must be taken 
to be a sale by the Court, then such considerations 
become of no account, the existing practice must be 
held to be contrary to the Rules of the Court, and 
the order made by the learned Second Registrar 
must be confirmed. 


There appears to be no reported decision of any 
of the High Courts in India in which the levy of 
poundage on the proceeds of a sale made by a com¬ 
missioner or receiver appointed by consent of parties 
. has been considered, but there have been several 
0 pronouncements on the point whether a sale by a 
commissioner or receiver is a sale by the Court, and 
authority can be found both for the affirmative and 
for the negative view. In 6 Beng. L. R. 492n* a re¬ 
ceiver applied to the Court for summary assistance 
against a purchaser at a sale held by him. This 
was refused on the ground that the sale by the 
receiver was not a salo by the Court. In 16 C.W.N. 
394,* a sale certificate following a sale by a receiver 
was refused on the same ground. On the other hand 
in 21 Cal. 479, 5 where the question was whether an 
order for possession could be made in favour of a 
purchaser from a receiver, it was held that a sale 
by a receiver is similar in all essential particulars 
to a sale by a Registrar of the Court and that there 
Ib no reason why it should not be treated as a sale 
by the Court. But again in 40 Cal. 140* an applica- 
c tion for enquiry into title under R.426 of the Rules 
of the Court was refused on the ground that the 
sale, which was by a Commissioner of Partitions, 
made under the authority of the Court, was not a 
salo by the Court. Yet again in 43 Cal. 124, 1 2 & where 
the Bale wo9 by a receiver appointed by decree in a 
partition Bait a sale certificate was granted, and 
the decision in 21 Cal. 479 3 4 5 6 7 was approved by the 
Madras Bigh Court in 45 Mad. 434«(at p. 442). 
Lastly, the Allahabad High Court in 48 All. 209* 
has held that a sale by a receiver, appointed after a 
preliminary deoree in a partnership suit, made in 
order to discharge partnership debts, although 
made under tho authority of the Court, was not a 
sale in execution of a decree or in pursuance of an 
order of the Court such as would fall within the 
definition of S. 2(14), Civil P. C.,and that noorder 
, confirming the sale should be made and no sale 
certificate should bo issued* 

The present sale clearly was not a sale ordered 
onder O. 21, R. 64. The execution application 

which was filed did not seek attachment of this 

• ^- 


1. (*71)6 Beng, L. R, 492n, Cbandranath Biswa 
v. Bisw&snath. 

2. (*12) 16 C. W. N. 894 : 6 I. 0. 300, Golan 
Hossein v. Fatima Begum. 

3. (’94) 21 Cal. 479, Minatoonnessa Bibeo v. Kha 
toonnessa Bibeo. 

4. (’13) 40 Cal. 140 : 18 I, 0. 954, Jogemaya Base 
v. Akhoy Koomardas. 

5. (*10) 3 A.I.R. 1916 Cal. 319 : 30 I. C. 406 : 4; 

1M : 19 0. W. N. 817, Basirali v. Naairali. 

6. (’22) 9 A.I.R. 1922 Mad. 147 : 65 I. O. 894 : 4l 
Mad. 434 : 42 M. L. J. 185, Ramaswami Ohettia 
▼. Ramaswami Ayyaugar. 

7. (’26) 13 A.I.R. 1926 All. 124 : 90 1. 0. 116 : 41 
All. 209 : 24 A. L. J, 26, Naraindas v. Ram 

•chander, 


property or sale of this property, but sought under 
the provisions of O. 21, B. 32 attachment of cer* 
tain other property and arrest of the party against 
whom execution was sought. No order for auction “ 
of the contract property could have been passed by 
the Court in these execution proceedings and all 
that the Court did was to permit an arrangement 
agreed upon by the parties by which their differ¬ 
ences were to be adjusted. As in the Allahabad case 
the procedure laid down in R. 65 and following 
rules of 0. 21 bad no application. In my opinion,! 
therefore the sale was in no sense a sale by the 
Court, and the order of the learned Registrar 
directing poundage to be charged upon the money 
which came into Court was not justified by Item Y 
in the table of process fees at p. 242 of the printed 
rules of this Court. I set aside his order accordingly, 
G.N./R.K. Order set aside. 
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Davis C. J. 

In re Isso s/o Danvesh. 

Misc. Appln. No. 26 of 1941, Decided cn 27th 
February 1942. 


Mahomedan law — Minor — Guardian _ 

Father can appoint guardian of person of his 
minor child by will — But he cannot do so in 
derogation of Mahomedan law—Minor daughters 
— Appointment of great maternal uncle as 
guardian by father by will in derogation of 
rights of minor’s mother's female relations is 
invalid. 

Under the Mahomedan law a father has a right 
to appoint a guardian of tho person of bis minor 
children by will but ho cannot do so in derogation 
of the rights of the persons entitled to act as guar¬ 
dians of the minors under the Mahomedan law. 
Consequently, tho father cannot validly appoint by 
will the great paternal uncle of his minor daughters 
as tbeir guardian in derogation of the rights of tho 
mother's female relations who are otherwise suit- 
able. (P 114 c ij 

Harchandrai O . Butani — for Applicant. 

Jaikrishin I. Gidvani — for Opponent. 

ORDER. — I have heard this case at length, 
and I am obliged to the learned advocates for the 
trouble they have taken in this matter, but the 
result of their researches in Mahomedan law is that 
it is not necessary for me to deal at length with the 
facte of this case. The father of tho two minor girls 
has been executed for the murder of the mother of 
of the girls and three others. The day before his 
execution he made a will by whioh he appointed one 
Isso, a greal paternal uncle, guardian of these two 
minor girls, and in his will directed that one Sidik 
should be consulted beforo the girls were married. 
This Sidik, one Muhammad Sidik, is the paternal 
unole of the girls, and he happened to be in the 
same prison at the same time as the father of the 
girls and it is to be presumed tho will was made in 
consultation with this Muhammad Sidik, who ad¬ 
mits that he saw the father the day bofore his exe¬ 
cution. This Muhammad Sidik is not entirely a 
suitable person for the appointed purpose, for though 
he has not been convicted of murder, he has been 
convicted of culpable homiolde not amounting to 
murder and sentenoed to ten years* rigorous impri¬ 
sonment. He it appears, came with the applicant, 
or the nominal applicant Isso, when they consulted 
their legal adviser in this matter. 
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A. I. B. 


I should have found it difficult to takeaway these 
young girls from relations who may be poor and yet 
with whom they are happy, and to hand them over 
to relations, one of whom has been involved in a 
culpable homicide not amounting to murder, while 
the memory of the murder of their own mother 
before their eyes by their father is 6till vividly 
with them. But it is not now necessary for me to 
refuse to hand over the minor girls on this ground 
because the claim of the applicant is based upon a 
will made by the minors* father on 25th March 
1939 the day before his execution in the presence of 
the Jail Superintendent. The learned advocate for 
the applicant contended that under Mahomedan 
law a father, even if he be a convicted murderer, 
can make a will appointing a guardian of his minor 
children. This may be so, but a father, whether he 
be a convicted murderer or not, cannot by his will 
exercise over his minor daughters a power of dis¬ 
position that he could not exercise when he was 
alive. His approaching death doe3 not give him 
greater powers in this matter than he had when he 
was alive. 

If on 25th March 1939 he had come to the Court 
and asked for custody of his minor daughters from 
a maternal relation with a prior right in Mahome- 
dan law to the custody of female children who have 
not reached puberty, his application would have 
been rejected. Both the girls were minors, and in 
the absence of the mother who had been murdered 
by the father, the female relations had a prior right 
to the hazanat or custody of these female children. 
Under the table of precedence the female relation 
in this case is the maternal aunt. Though treatises 
on Mahomedan law speak generally of the right of 
the father by will to appoint a guardian of hischild- 
ren, and though any qualification to this general 
right is not mentioned, this right is not without 
some qualification, in one case at least, that is, in 
the case before us, and in Tyabji's “Principles of 
Mahomedan Law" (Edn. 2, 1919), in para. 236A 
this particular qualification of or limitation to the 
father’s right is specifically stated. In para. 236, 
the table of female relations entitled to the custody 
of minors, male and female i9 set out. The mother 
and her relations are preferred to the father. They, 
and not he, have a preferential claim to the custody 
of the children in the case of female minors until 
they reach puberty, and this right cannot be denied 
or set aside by an appointment in their father’s 
will. Paragraph 236A is as follows : 

“The father has no power to appoint a testamen¬ 
tary guardian of his minor child of the age referred 
to in S. 236 above, so as to derogate from the rights 
of the persons therein mentioned to act as guar- 

jdians.” ... • _ 

This statement of the law by this learned com¬ 
mentator confirms me in my conclusion that tne 
father of these girls could not on 25th March lJoy 
by this will validly appoint the applicant Uso guar¬ 
dian of the persons of his children and entitle him 
to the custody of his children in derogation of the 
rights of the mother’s female relations who are 
otherwise suitable. This, if I may say so with res- 
.pact, appears a great and humane pnnc.ple. The 
learned advocate for the applicant states now quite 
properly that he cannot press the application. It is 
therefore dismissed. I will in the peculiar circum- 
stances of this case make no order as to costs. 

G.N./R.K. Application dismissed. 


A. I. R. (29) 1942 Sind 114 , 

Davis C. J. and Weston J. 

Khemchand Manekchand — Applicant 

v. 

Dayaldas Bassarmal and another — 

.. ^ Opponents. 

Civil Revn. Appln. No. 68 of 1939, Decided on 
8th October 1941, to revise decision of Judge, Small 
Cause Court, Karachi, D/- 23rd February 1939. 

Contract Act (1872), S. 27—Whether contract 
is void under S. 27 must be decided upon word¬ 
ing of section—Restraint in respect oi trade for 
limited period only or confined to particular 
area — Principle stated under S. 27 applies— 
Partial restriction has eifect only when facts . 
fall within exception to S. 27—Agreement held ' 
void under Section 27. 

The question whether an agreement is void UDder 
S. 27 mu9t be decided upon the wording of that 
section. There is nothing in the wording of S. 27 to 
suggest that the principle stated therein does not 
apply when the restraint is for a limited period 
only or is confined to a particular area. Such mat¬ 
ters of partial restriction have effect only when the 
facts fall within the exception to the section. 

[P 115 C 1, 2] 

The agreement between the parties was that for a 
period of three months the LaxmiOil Mills will not 
place on the market in Sind any cotton husks what¬ 
ever and that D who purchased cotton husks from 
the Indra Oil Mills will be loft a clear field to sell 
cotton husks in Sind during this period. D was to 
pay a sum of Rs. 2812-8-0 to eliminate the competi- " 
tion of the Laxmi Oil Mills whioh was at least a 
serious competitor: 

Held that the business of selling cotton husks 
undoubtedly was a trade or business within the 
meaning of S. 27 and that the case was one where 
the primary object of the agreement was a restric¬ 
tive covenant falling within the purview of S. 27 
and as such it was void to that extent : (’34) 21 
A.I.R. 1934 P. C. 101, Ref. [P 115 C 2] 

Fatchchand Asudamal — lor Applicant. 

Khanchand Qopaldas — lor Opponents. 

JUDGMENT. — This is a revision application 
under S. 32, Karaohi Small Cause Courts Act, 
against the decision of the learned Judge of that 
Court dismissing with costs a suit filed by the pre- 
sent applicant against the two opponents. The suit h 
was filed upon a hundi the maker of whioh was 
defendant 1 Dayaldas and which was endorsed by 
defendant 2 the Shrce Laxmi Oil Mills Company, to 
the plaintiff Khemchand. The circumstances under 
which this hundi wa3 executed are that on 9th 
April 1939 an agreement was made between the 
Shree Laxmi Oil Mills Company of the one part, 
certain agents of this Company of the second part, 
and Dayaldas of the third part; and as considera¬ 
tion of this agreement Dayaldas agreed to pay 
Rs. 2812-8-0 which was to be increased in certain 
circumstances and of which a certain pn>P“““ 
was to be paid by the Laxmi Oil Mills Company to 
their agents, who were parties to the 
this consideration Dayaldas paid Bs# , 15 , of w hich 
he executed three hundis, the d» 
were 15th May, 15th June and 15th July 1938. The 
first hundi ™ duly paid but the second^ and third 

were dishonoured on presentation. TP 

relates to the second huudi and ther 
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canton revision application before □ a from another 
* auit relating to the third hundi. 

Several pleas were raised by defendants, among 
which waa a plea that the contract upon which the 
handi was given aa consideration was void as being 
in restraint of trade. The learned Judge in a brief 
findiDg held that the agreement in effect was one 
not to oompete in a particular trade and that the 
caae was covered by the decision of the Privy Coun- 
oil in A. I. R. 1934 P. C. 101, 1 that the agreement 
was void and plaintiff could not recover from defen¬ 
dant 1 on the hundi. On plaintiff’s claim to recover 
from defendant 2 the endorser of the hundi, the 
learned Judge held that the claim was barred by 
S. 58, Negotiable Instruments Act. He therefore 
dismissed this suit and also the companion suit 
filed on the third hundi. The learned advocate for 
the applicant represented before us that this was 
^ not an agreement in restraint of trade by which 
two rival competitors who were selling a certain 
commodity in a certain area agreed for money con¬ 
sideration paid by the one that the other for a 
period would refrain from making sale3. He claimed 
that it was an agreement by which Dayaldas agreed 
to purchase and the Laxmi Oil Mills Company 
agreed to sell the whole output of cotton husks pro¬ 
duced by the Laxmi Oil Mills Company; and he 
claimed therefore that although in the agreement 
there might be words suggesting restriction of trade, 
yet this restriction was no more than the restriction 
which must follow any sale, for a sale to a parti¬ 
cular person necessarily involves that the vendor is 
unable to place the goods sold on the general market. 
For this interpretation of the agreement the learned 
advocate relied largely upon his assertion that the 
€ words 'Indra Oil Mills” in the second line of ol. II 
of the agreement was a mistake for " Laxmi Oil 
Mills”. But reference to the original agreement 
ahowB that there has been no mistake in copying 
into the paper book and reading in ol. 11 Indra Oil 
Mills and not Laxmi Oil Mills; it appears quite 
dear that the agreement is very different from what 
it is represented to be by the learned advocate. It is 
an agreement that for a period of three months the 
Laxmi Oil Mills will not place on the market in 
Sind any cotton husks whatever, and that Dayald&s, 
who purchased cotton husks from the Indra Oil 
Mills will be left a clear field to sell cotton husks in 
Sind during this period. That the Laxmi Oil Mills 
was his only serious competitor is not established 
by direct evidence but as Dayaldas was willing to 
pay the comparatively large sum of Rs. 2812 8 0 to 
, eliminate the competition of the Laxmi Oil Mills, 
it is dear that the Laxmi Oil Mills was at least a 
serious competitor. 

The question whether an agreement is void under 
S. 27, Contract Act, must be decided upon the 
wording of that section. This is not one of the 
oases, where there has been a sale of goodwill of a 
business, when certain exceptions to the wide prin¬ 
ciples laid down in the section proper are allowed 
by tbo exception to the section. The section proper 
provides that every agreement by which any one is 
restrained from exercising a lawful profession, trade 
or business of any kind is to that extent void. The 
business of selling cotton husks undoubtedly is a 
trade or badness within the meaning of section. 
By the agreement the Laxmi Oil MUIb restrained 
themselves for a period of three months from 
oarrying on this trade or business throughout Sind. 

M'84) 21 A. I. R. 1934 P. 0. 101 ; 150 I. 0. 232 

(P.G.), Vanoouver Malt and Sake Brewing Oo.Ltd. 

v. Vanoouver Breweries Ltd. 
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There is nothing in the wording of S. 27 to suggestj 
that the principle stated therein does not apply, 6 
when the restraint is for a limited period only or is 
confined to a particular area. Such matters of par¬ 
tial restriction have effect only when the facts fall 
within the exception to the section, and this is not 
the case here. A. I. R. 1934 P. C. 1011 was not of 
course a case under S. 27, Contract Act, and it was 
moreover a case in which some question of Hale of 
goodwill arose. It is clear however that the present 
case is one where the primary object of the agree¬ 
ment was a restrictive covenant falling within the 
purview of S. 27, Contract Act, and as such it was 
void to that extent. We think, therefore, that the- 
finding of the learned Judge on this point is correct 
and that the suit therefore was rightly dismissed 
against defendant 1. It is conceded by the learned 
advocate for applicant that on this finding, under 
S. 58, Negotiable Instruments Act, he cannot recover f 
as mere holder of the hundi from defendant 2. The 
result therefore is that the present revision appli¬ 
cation is dismissed with costs. 

G.N. /R.K. Application dismissed. 


A. I. R. (29) 1942 Sind 115 

Davis C. J. and Weston J. 

Ramgopal Parsram—Applicant 

v. 

Oggersain Purshotamdas — Opponent. 

Civil Rovn. Apple. No. 101 of 1939, Decided on 
14th October 1941, to revise order of Tyabji J.,D/- 
7th August 1939. 

(a) Civil P. C. (1908), S. 115-Scope—ApplL * 
cant alleging that he was takeo by surprise in 
lower Court and injustice was done to him — 
High Court will not interfere under S. 115. 

Under S. 115 whioh limits interference by the 
High Court to oases affecting jurisdiction, the High 
Court will not interfere on the ground that the 
applicant was taken by surprise in the lower Court 
and that injustioo was done to him on that aooount. 
(In this case however the applicant was not taken 
by surprise and no injustice was caused.) 

(P 116 O 2] 

C. P. C. - 

(’40) Chitaley, S. 115 N. 2. 

('41) Mulla, Page 408 Note "Limits of revisional 
jurisdiction. 

(b) Contract — Pacca adatia—Pacca adalla is ^ 
agent of his constituent only lor purposes ol 
ascertaining and quoting prices—After price Is 
ascertained, he ceases to be agent and assumes 
towards his constituent character of principal. 

.A pacca adatia is an agent ol his constituent only 
upto a certain point. For the purposes of ascer¬ 
taining and quoting price, the puoca adatia la an 
agent of his constituent. But after the price has 
been ascertained, and a transaction takes plaoe, the 
pucca adatia ceases to bo an agent and assumes 
towards bis constituent the character of a principal, 
and the transaction must be regarded as a oontraot 
between!principal and principal. There is no privity 
between the constituent ana the third party with 
whom the pacca adatia deals. When under the 
terms of the contraot the constituent cannot be 
brought into contractual relation with the third 
parties with whom the paooa adatia deals, both the 
constituent and the third parties look to the paooa 
adatia aa a principal : 80 Bom. 205; (*91) 8 A.I.R. 


116 Sind 


Ramgopal v. Uggersain (Davis C. J.) 


1921 Bom. 238 and (’37) 24 A.I.R. 1937 Lah. 389, 
Rel. on. [P 116 C 2; P 117 C 1, 2] 

Khanchand Gopaldas —for Applicant. 

Radheylal Aggarwal —for Opponent. 

DAVIS C. J. — This is an application in revi¬ 
sion against an order of Tyabji J., in which he 
directed an award to be taken off the file, on the 
ground that no dispute existed between the parties. 
The applicants in this case were a firm of Karachi 
merchants and they had dealings with an up- 
country constituent at Hapur. These dealings were 
ostensibly dealings for the purchase and delivery of 
wheat and other grains, but quite clearly were deal¬ 
ings for differences alone. The name of the Karachi 
firm is Ramgopal Parsram; that of the upcountry 
constituent is Uggersain Parshotam, doing business 
in Hapur, District Meerut. The applicants, the 
Karachi firm were awarded a sum of Rs. 11,305-8-6 
in proceedings under the Arbitration Act and it was 
in connexion with the award in these proceedings 
that the order of the learned Judge against which 
this revision application has been made, was passed. 

Now there were two points taken before us in 
revision: firstly, the learned Judge h3S decided this 
case on an objection which was not brought forward 
in the objections to the award at all. Secondly, the 
learned Judge has decided this case and directed 
that the award should not be filed on the ground 
that there were cross-contracts between the parties; 
they had been settled by a statement of differences 
due from the upcountry constituent to the Karachi 
firm made by the Karachi firm, and the learned 
Judge wrongly relied upon the case reported in 
14 S. L. R. 18. 1 That case decided that in a case 
of cross-contracts to buy and sell the same quantity 
of goods for the same delivery, between the same 
merchants, no dispute can be said to exist which 
can be made the subject of arbitration once the 
cross-contract has been made, because the rights 
and liabilities of the parties were then determined. 
It is clear to us, however, that though objection in 
this form was not taken in the written objections 
this point was the subject of evidence and argument 
and decision in the lower Court. Indeed this very 
case of cross-contracts was made in the evidence of 
Rogbunath Sahai, the manager of the Karachi firm 
in his examination-in chief. He said : 

"All contracts entered into by us on behalf of 
respondents 2, that is the upcountry constituent 
were under instructions from them by letter or by 
telegram. On these contracts there is nothing to be 
delivered to respondents 2 or by them to others — 
because every contract was covered by a cross-con¬ 
tract, and it was as a result of these that the 
amount of our claim arose.'* 

The learned advocate for the applicants argued 
that this witness did not say the contracts were 
closed by cross contracts, but only that they were 
coveted by cross contracts. But the witness then 

goes on to say : , , 

"Beforo we appointed our arbitrator and a~ked 
him to appoint his, we had for a long time been 
pressing them to pay up the amount due. They did 
not at any time dispute the amounts or any part 
thereof, and kept on promising us that they would 
pay up. When they did not do so we referred the 
matter to arbitration. After every contract closed 
by a cro-s-contract we used to send respondents l 
an at*" nt showing the result."_ 

1. (’20) A.I.R. 1920 Sind 21 : 66 I. 0. 614 : 14 
I. L. R 18, Pokerdas Kishindas v. Vishinji Gor- 
dhandos. 
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Therefore, it would appear that on the case of * 
the applicant himself these contracts were cross- 
contracts and that this case was put forward by him 
in his examination-in-chief, It also appears quite 
clear from the judgment of the learned Judge, from 
the case cited and, indeed, even from the three 
points raised by the learned Judge himBelf which 
appear on p. 10 of the original record, that an issue 
wide enough to cover this point was raised. We 1 
cannot therefore, see that the applicant has been 
taken by surprise and that on this ground any in. 
justice has been done to him or that on this ground 
we should interfere under S. 115, Civil P.C., which! 
limits our interference to cases affecting jurisdic- 1 
tion. It was then argued, and this was the second 1 
point taken before us, that the learned Judge has 
acted on a wrong principle of law. He has found 
that cross contracts existed between the up-country 
firm at Hapur and the Karachi firm ; but no such / 
cross-contracts could exist between an upcountry 
firm doing business through a Karachi firm, a 9 
commission agents as is alleged. That this was the 
relationship between the parties, it is argued, is a 
finding of the learned Judge ; but it is clear that 
when the learned Judge referred to the Karachi 
firm as commission agents, ho was using their own 
words and that when he came to the conclusion 
that there were cross-contracts between the up- 
country firm and the Karachi firm he came to that 
conclusion on the basis that the upcountry firm and 
the Karachi firm were in this matter acting as prin¬ 
cipal to principal. 

Now there were 71 contracts between the appli¬ 
cant and the respondent, that is, between the 
Karachi firm and the upcountry firm, and reference 
to these contracts shows quite clearly that they were <} 
contracts for purchase and sale, following one after 
the other, cancelling each other out. But it is said 
that even if this be the case, as the Karaohi firm 
were acting on the instructions of the up country 
firm, they were acting only as agents; they were 
not principals and therefore no question of cross- 
contracts between the principals could arise. When, 
however, we pointed out to tho learned advocate for 
the applicants that as the up-country firm could 
not be brought into privity with those other firms, 
if any, with whioh the respondents, the Karachi 
firm, did business; that there must be two princi¬ 
pals to every contract and, therefore, it would 
appear that at this stage of this transaction, at 
least, the Karachi firm was acting as principal 
towards the up-country firm, he replied that the 
contract for pucca adatia was a special form of con- 
tract whereby the pucca adatia acted as agents and 
as such were entitled to claim commission and 
differences. He conceded, however, that it was not 
possible to conceive of a contract to which there ( 
was only one party. Wo think, however, that inj 
contracts of this nature with pucca adatias, after 
the price has been ascertained, the pucca adatia 
ceases to be an agent and assumes towards his up- 

country constituent the character of a principal. In 30 

Bom. 2052 at p.2I3 Sir Lawrence Jenkins C. J.said.-f 

"There are points, on which the evidence leaves 
no doubt; thus it is clear that the contract between 
the plaintiffs and the defendants was on pa** 1 
adat terms: then again it is amply proved tn . 
where that is so, there is no privity between tne 
up country constituent and the Bombay me • 

both look to the pukka adatia alone. That is Bhown 
by the defendant's as well a s the pl aint-fl s 

2. ('06) 30 Bom. 205: 7 Bom.L.B. Oil* Bhagwnn- 
das Narotamdas v. Kanji Deoji. 
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denc«. It is further established that the up-country 
a ooDstUuent has not an indefeasible right to the 
contraot or contracts into which the pukka adtia 
niay enter on the receipt of the order to buy or sell, 
as the case may be.*' 

Then in the case reported in 45 Bom. 386, 

Sir Norman Macleod, dealing with the relationship 
of a pukka adatia and his constituent referred to 
another passage in this judgment of Jenkins C. J. 
in 30 Bom. 205 2 as follows : 

“I think the contract between the parties was one 
of employment for reward, and the incidents proved 
appear to me to converge to the conclusion that the 
contract of a pakka adatia in circumstances like the 
present is one whereby he undertakes, or to use the 
word in its non-technical sense as business men on 
occasions do use it ( see (1365) 34 L. J. C. P. 19I 3 4 ) 
guarantees that delivery should, on due dato, be 
b given or taken at the price at which the order was 
accepted, or differences paid : in effect he under¬ 
takes or guarantees to find goods for cash or cash 
for goods or to pay the difference. 

"I do not say that thero is no relation of princi¬ 
pal and agent between the parties at any stage; 
there may be up to a point, and that this is legally 
possible is shown by Mellish L. J. in (1371)6 Ch.A. 
397* at p. 403 where he speaks of 'a person who is 
an agent up to a certain point.' So here there may 
have been that relationship in its common meaning 
for the purpose of ascertaining the price at which 
the order was to bo completed, and up to this point 
of the transaction all the obligations of that tela- 
tion perhaps apply. Bat when that stage is passed, 

I think, the relation is not that of principal and 
agent, but of the nature I have indicated," that is, 
c that of principal and principal. The case in 45 Bom. 
386 s in faot is a case in whioh the pucca adatia 
claims the right under his contraot with the up- 
country constituent to buy the goods in whatever 
market ho wishes or to pay differences and affirms 
his character as principal, whioh character, it is 
the case of the applicants, here to deny. Another 
caso to which reference may be made is the case 
reported in A. I. R. 1937 Lah. 389,0 | n which the 
learned Judges stated that a proposition of law is 
firmly established that "a pucca arhatia is an 
agfcnt of his constituent only up to a certain point. 
It is tho duty of a pucca arhatia to give a correct 
quotation of the price,and,for the purposes of quot¬ 
ing the price, the pucca arhatia is an agent of his 
constituent. If, howevor, the rate quoted by the 
pucca arhatia is not incorreot and a transaction 
takes place between the pucca arhatia and the con- 
d stituent, tho transaction must be regarded as a 
contract betwoen a principal and a principal." 

Reference is made again, in that case to the judg¬ 
ment of Jenkins O.J. in 80 Bom. 276 s at p.213 quo- 
tod later by Norman Macleod C.J. in 45 Bom. S86. s 
We think then it is olear that in this case, upon the 
facts, tho relations between the parties had long pas¬ 
sed the stage of principal and agent and that the par¬ 
ties had entered upon the relationship of prinoipal 

3. ('21) 8 A.I.R. 1921 Bom. 236 : 62 I. 0. 361 : 45 
Bom. 886 ; 22 Bom.L.R. 1018, Manilal Raghu- 
nath ▼. Radhakisson Ramjlwan. 

4 . (1865) 34 L.J.O.P. 191 : 18 O. B. (NS) 759 : 11 
Jur (N.8.) 687 : 12 L. T. (NS) 459 : 18 W.R. 779: 
144 R.R. 657, Barker v. M’Andrew. 

5. (1871) 6 Oh. A. 897 : 40 L. J. Bk. 73 ; 24 L. T. 
45 :19 W.R. 488, Ex parte White; In re Naviil, 
JourdainA Co. 

6. C37) 24 A.I.R. 1937 Lah. 889: 179 1.0. 444 : 39 

P.L.B. 723, Gopaldas Parmanand v. Mul Raj. 


and principal when these oross-contracts of buying 0 
and selling were made. The applicants may call them¬ 
selves commission agents; they may say they were 
acting on the instructions of their upcountry consti¬ 
tuent and on his behalf, but the up-country consti¬ 
tuent could not and did not deal with the Karachi 
merchants with whom the applicants did their buy¬ 
ing and selling on behalf of the upcountry consti- 
tuent, if they did in fact buy and sell. It was, 
however, not necessary that they should buy and 
sell from others when they might take the contract 
to themselve3. The upcountry constituent could 
not, by the rules of the Karachi Indian Merchants* 
Association, in accordance with which these 71 
contracts were made, be brought directly into con¬ 
tractual relations with the merchants in Karachi. 
They looked in fact to the applicant as a principal, 
as the other Karachi merchants with whom he 
dealt, looked to him as a principal. / 

These contracts then, so far a3 tho respondent 
and the applicant in this revision application are 
concerned, were contracts of principal and prin¬ 
cipal ; the contracts were ordinary cross-contracts 
in which a purchase was cancelled by a sale and a 
claim for differences made. Wo cannot, therefore, 
see how tho learned Judge acted upon any wrong 
principle when upon these facts he found that these 
were cross-contracts, necessarily implying tho find¬ 
ing that the applicant and respondent were dealing 
with each other as principal and principal. We 
have not considered and wo were not asked to con¬ 
sider whether the case in 14 S. L. R. 18 1 6 requires 
farther consideration in view of the judgment of 
Rankin J., in 46 Cal. 634. 7 Wo do not see, there¬ 
fore, any reason why we should interfere in revision 
and we dismiss this revision application with oosts g 
accordingly. 

G.N./R.K. Application dismissed. 

7. (-20) 7 AIR 1920 Cal. 143: 54 I. C. 285: 46 Cal. 
534 : 23 C. W. N. 704, Uttamchand Saligram v. 
Jewa Mamooji. 
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Jam Bhambho Khan 
v. 

Makhdum Muhammad Hassan Shah . 

Criminal Ref. No. 175 of 1941, Decided on 18th 
November 1941, made by Addl. Sess. Judge, Suk- 
kur, D/- 9th and 11th July 1941. 

(a) Criminal P. C. (1898), S. 145 (1) — Order 
under S. 145 (1) — Magistrate not stating 
grounds for his being satisfied that dispute 
likely to cause breach of peace existed — Order 
does not comply with S. 145 (1). 

An order under S. 145(1) in whioh the Magistrate 
does not stato the grounds for his being satisfied 
that a dispute likely to cause the breaoh of the 
peace existed cannot be said to comply with the pro¬ 
visions of 8. 145 (1). [P 118 O 21 

Cr. P. C. — 

(>41) Ohitaley, S. 145 N. 15 Pt. 8; N. 17 Pt. 1. 
(>41) Mitra, Page 373 N. 898; Page 874 N. 898 : 

"Omission to state grounds." 

(b) Criminal P. C. (1898), S. 145—S. 145 does 
not ordinarily apply to disputes regarding un¬ 
divided share In land or produce of land — Ap¬ 
plicant under S. 145 stating that ho purchased 
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one-third share in land which was undivided 
and that he was in possession of his one-third 
undivided share — This is contradiction 


A. I. R. 

‘hat on 21 s, 


... . in 

terms—Application ought to be rejected at out¬ 
set. 

Section 145 is not ordinarily intended to apply to 
disputes as regards undivided shares in land or in 
the produce of land, because sub-ss. (4) and (6) of 
S. 145 contemplate that one of the parties shall be, 
or shall be put, in possession of the subject-matter of 
the dispute: (’36) 23 A.I.R. 1936 Sind 143, Relon. 

[P 119 C 1] 

A statement by the applicant under S. 145 at one 
place in his application that the land was undivided 
and he purchased an undivided share; and in an¬ 
other place that he was in separate possession of his 
one third undivided share is a contradiction in 
terms and therefore the application ought to be re¬ 
jected at the outset. [P 119 c 1] 

Cr. P. C. — * 

(’41) Cbitaley, S. 145 N. 13 Pt. 9; N. 26. 

(’41) Mitra, Page 370 N. 395; Page 385 N. 405. 

(c) Criminal P. C. (1898), S. 145 (5) and (1)— 
Order under S. 145 (5) cancelling order under 
S. 145 (1) — Magistrate cannot further adjudi¬ 
cate upon dispute between parties or to adjudi¬ 
cate upon division of produce—Parties must be 
restored to position they occupied before pro¬ 
ceedings not only as to land but as to produce 
of land or its proceeds — Where it is not pos¬ 
sible to do so parties should be directed to civil 
Court to seek redress. 

Once the Magistrate passes an order under S. 145 
(5) cancelling the order under S. 145 (1) he has no 
further jurisdiction to adjudicate upon the dispute 
between the parties, and the parties must so far as 
possible be restored to the position which they occu¬ 
pied before the proceedings were started, not only 
with regard to the land, but with regard to the pro¬ 
duce of the land or its proceeds. Tho Magistrate 
has therefore power to direct the crops or their pro¬ 
ceeds to be restored to the party /rom whose posses, 
sion they are taken. But circumstances may arise 
where it is not possible to put the parties in the 
position they occupied before the proceedings start¬ 
ed, once tho produce has been sold. In such cases 
parties should be directed to seek redress of their 
grievances in oivil Court: Case law discussed. 

[P 119 Cl, 2] 

Cr. P. C. — 

(•41) Cbitaley, S. 145 N. 48 Pts. 12 to 15, 18. 

('41) Mitra, Page 410 N. 424. 

H. T. Raymond for Parmanand Kundanmal 

— for Jam Bhambho Khan. 

P. S. Shahani — for Jams Abdul Razak and 
Muhammad Nawaz. 

Partabrai D. Punicani , Advocate General — 

for the Crown. 

DAVIS C. J. — This is a reference by the Addi¬ 
tional Sessions Judge of Sukkur in which he recom¬ 
mends that an order passed by the Sub-Divisional 
Magistrate of Rohri on 28th March 1941, dividing 
in three parts tho produce of certain lands held by 
tho mukhtiarkar of Ubauro as receiver and giving 
it to three persons named in his order, should be 
set aside on the ground that the order of tho Sub- 
Divisional Magistrate was without jurisdiction, the 
learned Magistrate having that same day, before 
this order, passed another order, presumably under 
sub-a. (5) of S. 145, Criminal P. C. f in which he 
cancelled proceedings which had been started under 


Sep, emb er 1940 one Makhdom'Shammed Haasan 

Sr sti • PU ^ P ° D rte l t0 be - an “Plication 

V bauro / ® latin 8 that he had purchased 

i,„U' S T ° f fi, ‘y ^divided survey numbers 
situated in deh Kandri Walla, Taluka Ubauro 

'T - Tam Bash ‘r Ahmed Khan son of Jam 
Bhambho Khan, on 28th April of that same year 
for a consideration of Bs. 3000. This Makhdum 
Muhammad Hassan Sbah stated that he had got 
possession of his one-third share from Jam Bashir 
Ahmed Khan, but that the father of Jam Bashir 
Ahmed Khan, Jam Bhambho Khan, wa9 trying to 
take forcible possession of this one-third share in 
order to realise the produce for himself. A breach 
of the peace was therefore apprehended and an 
action under S. 145, Criminal P. C., was prayed for. 
The First Class Magistrate, Ubauro, passed an 
order on this application in the following terms : 

“Issue order under S. 145, Criminal P. C. t and 
appoint a Karava at the expense of the applicant. 
Hearing fixed for 1st October 1940." 

Clearly, this order does not comply with the prc. 
visions of S. 145 (1), Criminal P. C., which requires 
the Magistrate to state the grounds for his being 
satisfied that a dispute likely to cause the breach of 
the peace existed. But. io pursuance of this order, a 
notice was drawn up, purporting to have been made 
under sub-s. (1) of S. 145, Criminal P. C., in which 
it was stated that there was a dispute over these 
fifty survey numbers between Makhdum Muhammad 
Hassan Shah on the one hand and Jam Bhambho 
Khan on the other, and that both of the contending 
parties claimed the produce. The parties were, 
therefore, required to appear before the Court of the 
Sub-Divisional Magistrate, Ubauro, on 1st October 
1940, at 8 A. M. to give statements of their respec¬ 
tive claims and of the actual possession of the dis¬ 
puted land. On 3rd October 1940, Jam Bhambho 
Kban submitted an application to the First Class 
Magistrate, Ubauro, praying that as dispute had 
been raised only with regard to the one-third 
share in the land in question, his possession of 
tho two-third share was admitted, an attachment 
which apparently had been made of the produce of 
all the land may be withdrawn as to two-thirds. 
He repeated his prayer on 9th October, but it 
was refused. Therefore, on 11th October, Jam 
Bhambho Khan made an application to the Sub- 
Divisional Magistrate, Rohri, asking for tho trans¬ 
fer of tbeso proceedings under 8. 145, Criminal 
P. C., from the Court of the First Class Magis¬ 
trate, Ubauro. The Sub-Divisional Magistrate, 
Rohri called for the proceedings and transferred 
them to bis file. 

On 1st November 1940, Jam Bhambho Khan put 
in his written statement denying that possession of 
one-third share in the land had been given to Mo- 
khdum Muhammad Hassan Sbah, for possession 
was to be transferred only when certain other 
lands to be obtained from Bahawalpur State were 
given in exohange. It appears then, that tho Sub- 
Divisional Magistrate proceeded to hold some such 
inquiry as is contemplated by S. 145, Criroina 
P. C., but even at that stage his inquiry was 
of doubtful jurisdiction, not so much due to any 
mistake on his part, but as to a mistake on 0 
part of tho First Class Magistrate, Ubauro, who. 
apart from the fact that his order under boO-s. yi) 
of S. 145, Criminal P. C., stated no reason, 
taken action under that sab-section when T 

pute related to an undivided 6hare in the lana. 
the jadgment of the Sind Judicial Commissioner s 


/ 
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Court reported in A. I. R. 1936 Sind 143,1 it wae 
pointed out that S. 145, Criminal P. C.. was no. 
ordinarily intended to apply to disputes as regards 
undivided shares in land or in tbe produce ol land, 
because eub ss. (4) and (6) of that section contem¬ 
plated that one of the parties shall be, or shall be 
«nt in ncssession of the subject-matter of the dis- 


put, in possession . _ . . 

pute. Makbdum Muhammad Hassan Shah, for in- 
stance, in this case, could not have been put in 
possession of an undivided one third share of the 
land or its produce. It might be that if there were 
a dispute between co-owners of undivided shares 
among themselves, one of tbe sharers might ask 
that he be put in joint possession with the others of 
the whole land; but thAt is not the case here. In 
this c&6G, the applicant at one place in his applica¬ 
tion stated that tbe land was undivided; he pur¬ 
chased an undivided share; and in another place he 
[stated that be was in separato possession of his one 
third undivided share. This is a contradiction in 
lerms and we think that the First Class Magistrate 
should have rejected this application at tbe outset. 

But assuming that the proceedings at the outset 
were properly within the provisions of sub-s. (1) of 

S. 145, Criminal P. C., it appears clear to us that 
tho learned Sub-Divisional Magistrate, when he 
passed an order dividing up the produce among 
three persona two of whom Jam Abdul Itazak and 
Jam Muhammad Nawaz were not parties to pro¬ 
ceedings, but merely witnesses, acted without juris- 
[diction, becaose once he had passed an order under 
S. 145 (5), Criminal P. C., cancelling the order 
under 9. 145 (l), he had no further jurisdiction to 
adjudicate upon the dispute between the parties, 
or adjudicate upon the division of the produce other 
than to direct that the produce should be restored, 
if it had been taken, to the possession of the person 
from whom it had been takon. 

There is ample authority for this view. In tho 
case reported in 22 S.L.R, 386, 3 it was pointed out 
that an order under sub s. (5) of S. 145, Criminal 
P. C., cancelling an order under sub-s. (1) of that 
section recognises in effect that no dispute exists, 
and as the existence of a dispute is the basis, or, at 
least, one of tbe bases, for the Magistrate's jurisdic¬ 
tion, ho bos no jurisdiction to continue tho proceed¬ 
ings. In 20 Cal. 867 3 it was held that an order 
passed under sub-s. (5) of 9.145, Criminal P. C., has 
tbo effect of destroying tbe proceedings altogether. 
In I. L. R. (1940) Kar 162,♦ it was pointed out that 
cancellation of tbe preliminary order passed under 
sub-s. (1) of S. 145, Criminal P. C., precluded the 
Magistrate from passing an order under sub-s. (6) 
of that section. Thore is no distinction in this mat¬ 
ter between "land’* and "orops". It Is obvious that 
if an order under sub.s. (1) of 8. 145 is cancelled 
under sub-s.(5), the parties must, so far as possible, 
be restored to the position which they ocoupied 
before the proceedings were started, not only with 
regard to the land, but with regard to the produce 
of the land or its proceeds. 


1. (’36) 23 A. I. R. 1936 Sind 143 2 164 I. C. 969 : 
87 Cr. L. J. 1030, Mohammad Araf v. Satramdas 
Sakhimal. 

2. (’28) 15 A. I. R. 1928 Sind 193 : 111 I. C. 441 : 
29 Cr.L.J. 857 : 22 S.L.R. 386, Rolumal Jetbomal 
v. Pherumal. 

3. ('93) 20 Cal. 867, Tarani Cbaran v. AmulyaRoy. 

4. (»40) 27 A. I. R. 1940 Sind 83 : 187 I. C. 636 : 
41 Cr. L. J. 486: I.L.R, (1940) Ear. 162, Muham- 
madali y, Shamaul Haq. 


In 22 S. L. R. 151, 6 it was pointed out that the e 
term "crops*' in sub-s. (2) of S. 145, Criminal P.C., 
means the same aa tbe term "crops" in sab s. (8). 

But circumstances may arise where it is not possible 
to put the parties in tbe position they occupied 
before tbo proceedings started, once tbe prodace has 
been sold. For instance, in this case, though the 
order of tbe learned Sub-Divisional Magistrate, 
Robri, dividing the produce among these three per¬ 
sons, two of whom ‘are not parties to tbe proceed¬ 
ings. is without jurisdiction, the produce has already 
been sold, and while it would be open to us to direct 
the persons in possession of tbe proceeds of tho pro. 
duce to hand it back to the person from whose, 
possession the produce was taken, we cannot say 
from the record from whose possession tho produce 
was taken. Furthermore, an order of this sort made 
at this time might cause further trouble, and start 
again just that mischief which it was the purpose / 
of these proceedings to avoid. It would be far better 
to bear in mind the purpose of this section and to 
direct the parties to seek redress of their grievances 
in a civil Court. 

Certain cases have been referred to by the learned 
Additional Sessions Judge, Sukkur, on this question 
a9 to the manner in which the crop or property 
shoold be dealt with after an order under S. 145, 
Criminal P. C.. has been passed. One case is 47 
Mad. 713;® another case i3 49 Mad. 232;? and this 
question is referred to again in A.I.R. 1928 Mad. 
859.® These cases and the two cases, A.I.R. 1925 
Nag. 297® and A.I.R. 1939 Oudb 281,1° give two 
points of view: one, that after an order has been 
made under subs. (5) of S. 145, Criminal P. C., tho 
Magistrate has no jurisdiction even to direct the 
attached crops or their proceeds to be handed back 9 
to the party from whose possession they were taken; 
the crops or rather their proceeds should be kept in 
Court pending the decision of the rights of tho 
parties in a civil Court; the other point of view is 
that as the order under sub-s. (5) of 9. 145 cancels 
tbe order under sub-s. (1), tho Magistrate has 
jurisdiction to place the parties, so far os possible, 
in tbe position they ocoupied in relation to tbe land 
or the crops before the order under sub-6. (1) was 
passed. The Magistrate has, therefore, power to 
direot tho crops or their proceeds to be restored to 
the pArty from whose possession tboy were taken. 
Proviso 2 to sub-s. (4) authorises the Magistrate to 
attach the subject of dispute in case of emergency 
pending bis decision under this 9. 145. By neces¬ 
sary implication it would appear that if tho order 
under sub-s. (5) cancels all proceedings under sub- ■ 
8. (4), he must cancel any order of attachment 
under proviso 2 to sub-s. (4), tbo effect of which 

5. ('28) 15 A. I. R. 1928 Sind 69 : 105 I. C. 813 : 

28 Cr. L. J. 989 ; 22 S. L. R. 151, Rahimdino y. 
Emperor. 

6. (’24) 11 A.I.R. 1924 Mad. 795: 81 I. C. 026 : 25 
Cr. L. J. 978 : 47 Mad. 713 : 46 M. L. J. 565, 
Suryanar.iyana y. Ankineed Prasad Bahadur. 

7. (’25) 12 A.I.R. 1926 Mad. 1252 : 91 I, O. 399 : 
27 Cr. L. J, 95 : 49 Mad. 232 : 49 M. L. J. 784, 
Narasayya v. Venkiah. 

8. (*28) 15 A.I.R. 1928 Mad. 859 : 108 I. C. 904 : 

29 Or. L. J. 456, Sattayya v. Sankara Kutumbara 
Rao. 

9. (*25) 12 A.I.R. 1025 Nag 297 : 89 I. C. 514 : 28 
Cr. L. J. 1378 : 21 N. L. R. 191, Daarath v. 
Tara Chand. 

10. (’89) 26 A.I.R. 1939 Ondh 284 : 184 I. 0. 290: 
40 Cr. L. J. 930 : 1939 O. W. N, 891 : 15 Luck. 
19, Shahzada Daljit Sing y, Mian Tejsing, 
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would be that the party from who3e possession the 
crops or the proceeds were taken would be entitled 
to their return. But, as we have pointed out, cir¬ 
cumstances may arise which make it difficult for 
this course to be followed. Such circumstances, for 
instance, exist in this case. We cannot tell from the 
record in whose possession were the crops the 
mukhtiarkar of Ubauro attached and which were 
divided up, we think wrongly, by the Sub-Divisional 
Magistrate. 

We think, therefore, that the party aggrieved in 
this case, who would appear to be Jam Bhambho 
Khan, must find his redress in a civil Court. We 
think it fair however to him to say that we consider 
the order of the Sub Divisional Magistrate Rohri, 
dated 28th March 1941, dividing the produce be¬ 
tween Makhdum Ghulam Miranshah, Jam Abdul 
Kazak and Jam Muhammad Nawaz to be without 
jurisdiction. It cannot therefore well be argued that 
this order of the Magistrate is evidence, or, at 
least, evidence of any value against the possession, 
far less the title of Jam Bhambbo Khan. We are 
not bound to interfere in this matter. We are exer¬ 
cising our revisional jurisdiction. For the reasons 
we have set out, we do not think, that it is ex¬ 
pedient in the interests of justice that we should 
interfere in this matter at this stage. We therefore 
return the reference to the learned Judge accordingly. 

G.N./B.K, Order accordingly , 


Saraswatibai V. Kishinchand (Weston J.) I, R< 

were eBected subsequent to the date of the payment 
of the earnest money. [P 120 C 2; P 121 C 1] 

r 1 X V\ ^ • 
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Weston J. 

Sarasivatibai tv/o Jethanand and others 

—Plaintiffs 

v. 

Kishinchand Dharamdas — Defendant. 

Exn. Applns. Nos. 964 and 843 of 1940 and 877, 
355, 79, 1155, 752 and 1090 of 1939, Decided on 
29th April 1941. 

Transfer of Property Act (1882), S. 55 (6) (b) 
— Charge in favour of buyer comes into exis¬ 
tence at time of paying earnest money — Suit 
by buyer for return of purchase money—Decree 
in his favour is conclusive as to his claim for 
return of earnest money — He need not prove 
that he had not improperly declined to accept 
delivery of property— Fact of decree having 
been passed by consent of parties makes no 
difference — Buyer decree-holder is entitled to 
preferential claim under S. 73, Civil P. C., over 
decree-holders whose attachments of property 
subject to charge were effected subsequent to 
date of payment of earnest money. 

The charge in favour of the buyer under S. 55 (6) 
(b) in respect of earnest money comes into existence 
at tho time the earnest money is paid: 23 Bom. 66, 
Bel. on. t p 120 0 2 ) 

A decree in favour of the buyer in his suit for 
return of earnest money is conclusive as to his 
claim for return of the earnest money unless the 
decree or tho contract of sale upon which the suit 
which led to the decree was based is shown to have 
been impugned and it is not necessary for the buyer 
decree-holder to prove under S. 55 (6) (b) that he 
had not improperly declined to accept delivery of 
-the property. The fact that the decree in favour of 
the buyer was a consent decree make3 no difference. 
Consequently, under S. 73, Civil P. C., tho buyer 
decree-holder holding a charge over the property 
sold in execution is entitled to priority over all the 
decree-holders whose attachments of the property 


C. P. C. — 

(*40) Chitaley, S. 73, N. 4 Pt. 43. 

(’41) Mulla, Page 285 Pt. (x). 

T. P. Act — 

('36) Mulla, Page 309 Pt. (q). 

('34) Mitra, Page 282, N. 319. 

Manghanmal Bhojraj —for Plaintiff 

. (Saraswatibai). 

Keshoicdas Dalpatrai — for Hyderabad Amil 

Co-operative Urban Bank, Ltd. 

Parmanand Thakurdas — for Mercantile 

Co-operative Bank, Ltd. 

ORDER. — In these matters the only dispute 
between the various creditors claiming the surplus 
of the sale proceeds of the property of one Rishin- 
chand Dharamdas, sold in execution proceedings 
No. 1155 of 1939 of F. C. Decree No. 433 of 1939, 
concerns the claim of Shrimati Sarswatibai to have 
a preferential charge on these monies to the amount 
of Rs. 5S73 5-7 by reason of the charge oreated in 
her favour by the decree in Suit No. 126 of 1939 of 
this Court, passed on 6th August 1940, or alterna¬ 
tively by reason of a similar charge arising by 
operation of law under S. 55 (6) (b), T. P. Act, in 
respect of earnest money amounting to Rs. 5000 
paid by her to Kishenchand Dharamdas under the 
contract for purchase of the actual property now 
sold, this payment of earnest money having been 
made on 12th December 1938. The other attaching 
creditors are the Hindu Co operative Bank, the 
Hyderabad Urban Co-operative Bank, the Mercan¬ 
tile Co-operative Bank and the Khudabadi Amil 
Bank; but the Mercantile Co operative Bank is the 
holder of two decrees. The dates of attachments 
effected by these creditors lie between 25th July 
1939 and 28th February 1940. 

The learned advocate for Sarswatibai has stated 
that he is prepared to base his claim on the legal 
charge created by S. 55(6) (b) and he concedes that in 
this event his claim must be limited to the amount 
of earnest money paid by his client namely Rs. 5000 
and that for the balance due to him ho must seek 
rateable distribution, if so entitled, together with the 
other creditors. Section 55 (6)(b) creates in favour of 
the buyer, unless he improperly declines to accept 
delivery of the property,a charge on the property to 
the extent of tho earnest money paid by him to the 
seller. There seems no doubt that this charge comes 
into existence at tho time the earnest money is paid. 
In 23 Bom. 561 a case not governed by the Transfer 
of Property Act, it was said by Candy J. at page 61 
of the report : 

"So, too, with regard to his claim to a charge on 
the property for the Rs. 742, if he proves that they 
came from his pocket; the authorities are numerous 
as showing that from the moment part of the pur¬ 
chase money is paid, the purchaser has a lien upon 
the property to that extent, which lien can only bo 
lost to him by reason of his failing to carry out bis 
side of the contract. This is clearly brought out in 
the leading case in (1864) 10 H. L. C. 672. 

It was suggested by the learned advocate for the 
other creditors that it is incumbent upon Sarswati¬ 
bai to prove that she had not improperly declined 
to accept delivery of the property. Her claim to 
return of earnest money, I think, must be taken to 

1. (*99) 23 Bom. 56, Balvanta v. Bira. 

2. (1364) 10 H.L.O. 672 : 33 8 | 5 = 10 . J . u , r - 

(N.S.) 297 : 10 L.T. (N.S.) 106 : 12 W.R. 685 . 138 
R. R. 363, Rose v. Watson. 
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ibe ooncluded by the decree in Suit No. 126 of 1939, 
* RQ d it seem9 to me to make no difference that a 
'consent decree was passed in this case. There is no 
■reason to infer collusion between her and Kishin- 
chand. The claim in suit was not only for return 
of the earnest money but also for an amount of 
damages, and the consent given to the decree passed 
appears to have been that she waived her claim for 
damages and was content with the return only of 
the earnest money she had paid. The other creditors 
have done nothing to impugn the decree or to im¬ 
pugn the contract of sale upon which the suit which 
ted to the decree was based. It seems to me, there¬ 
fore, that I must accept that from the date of pay¬ 
ment of Rs. 5000 earnest money Sarswatibai had a 
charge on the property to the extent of this amount 
and that, as the date of payment, namely, 12th 
December 1938, is prior to any of the attachments 
£ effected, those attachments can take effect only after 
the payment of this Rs. 5000 to Sarswatibai had 
been made. I, therefore, hold that Sarswatibai is 
entitled to Rs. 5000 out of the balance of the sale 

S rooeeds available for distribution to the various 
ecree-holders and that for the balance of her claim 
under tho decree she may seek rateable distribution, 
if she is entitled to it, together with other decree- 
holders. I make no order as to costs in the present 
proceedings. 

G.N./R.K, Order accordingly . 

A. I. R. (29) 1942 Sind 121 

Davis C. J. and Weston J. 

Kelanbai w/o Deiaandas — Appellant 

* v. 

Udhavdas Shivdas — Respondent . 

Misc. Appeal No. 12 of 1940, Deoided on 8th 
October 1941, against order of Assist. Judge, 
Hyderabad, D/- 24th February 1940. 

(a) Hindu Widow's Remarriage Act (1856), 
S. 3—Mother of minor girl of 7 years remarry¬ 
ing — Application by paternal grandfather for 
appointment as guardian of minor girl—Appli¬ 
cant producing iake photograph of mother with 
certain man to support his allegation that 
mother was immoral—Applicant held unfit for 
appointment as guardian. 

The paternal grand-father of the minor girl aged 
7 years whose mother had re-married, applied to be 
£ appointed guardian of the child. The applicant 
prodncod a fake photograph of the mother with a 
certain man in order to support his allegation that 
the mother was an immoral woman : 

Held that the attempt at the deception of the 
Court and the wrongful accusation of the mother on 
the part of the applicant rendered him nnfit for 
appointment as guardian of the minor girl, though 
he stood first in the list of relations mentioned in 
Section 3. [P 

(b) Hindu Widow's Remarriage Act (1856), 
S. 3—S. 3 does not compel Court to appoint 
guardian—Nor does it provide for appointment 
of guardian In every case of remarriage by 
widow—Scheme of S. 3 stated — Court of opi¬ 
nion that in interests of minor, minor should 
remain with mother—Court is not compelled to 
appoint guardian, 

.Section 8 in no way makes it inoumbent upon 
ihe Court to appoint a guardian, nor does it provide 
1942 S/16 


in every case where a Hindu widow re-marries, ^ ■ 
someone should be appointed in her place. The 
scheme of the section is to allow any one of the re¬ 
lations named to apply to the Court in case of re¬ 
marriage of a widow, to be appointed guardian of 
the child, so that the Court may consider the posi¬ 
tion and if it thinks fit, appoint some person other 
than the mother, preferably from among the named 
relations in the order given as guardian of the 
child. If the mother as the result of her second 
marriage should have renounced her po3itioa as 
guardian then the paternal grand-father may bo 
appointed, but if when an application has been 
made, the Judge is of the opinion, that it is in the 
best interests of the minor for the time being to 
remain with the mother, there is nothing in the 
section which compels him to appoint a guardian of 
the child. It does not compel the Court to appoint 
a person who from the statement of the case does / 
not appear suitable : 38 Cal. 862 and 22 Bom. 321 
(F.B.), Ref. [P 122a, b) 

Manghanmal B. — for Appellant. 

Fatehchand Asudamal — for Respondent. 

DAVIS C. J. — This is an appeal against a 
judgment of the learned Assistant Judge of Hydera¬ 
bad, who ordered that the paternal grand-father of 
the minor girl aged seven years whose mother had 
re-married, should be appointed guardian of tho 
child. On the facts the learned Judge has found 
the applicant was in some ways a very undesirable 
person. He appears to have produced, what is des¬ 
cribed as a fake photograph of the mother with a 
man called Lilaram, in order to support his allega¬ 
tion that the mother was an unmoral woman. Snch 
an attempt at the deception of the Court and tho g 
wrongful accusation of tho mother scarcely appears 
a qualification for the appointment of the applicant 
as guardian of this minor girl, though he may 
stand first in the list of relations mentioned in S. 3, 
Hindu Widow's Re-marriage Act. The judgment of 
the learned Judge is in largo part taken up by a 
learned discussion, which, with all respect, appears 
to us beside the point, as to whether S. 3 of the 
Act applies to widows who could in any case have 
re-married acoording to the oustom of their caste 
before the Act oame into operation. He has con¬ 
sidered many cases where S. 2 of the Act was dis- 
cussed. Ho refers however specifically to one case, 
where S. 3 of the Act has been discussed : 38 Gal, 
862.1 This ca6e however is the ca9e of a widow who 
had been appointed by the the Court guardian of 
her child before her re-marriage and tho Court 
there came to the oonolusion that her re-marri&go h 
did not of itself remove her from the position of 
guardian. The learned Judges also went on to point 
out that under S. 3 of the Aot a mother might be 
appointed as a stranger, for though the seotion it¬ 
self contemplates tho appointment of the guardian 
as if the mother were dead, the proviso contem¬ 
plates a state of things where she is alive. Finally 
the learned Judge follows the Full Beooh decision 
in 22 Bom. 321, 2 which is authority for holding 
that the Aot applies to all Hindu widows whether 
they could or could not marry before the Act came 
into operation. That judgment indeed applied to a 
case under 8. 2 but the learned Judge was of the 
opinion that the same principle applied to all the 
sections of the Aot and that this principle whioh 
applied to S. 2 applied also to S. 3. 

1. (’ll) 88 Cftl. 862 : 10 I. 0. 69 : 13 0, L. J. 658; 

15 O. W. N. 579, Ganga Pershad v. Jhalo. . 

2. (’98) 22 Bom. 321 (F.B.), Vithu v. Govinda. 
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But this learned discussion, interesting as it is, 
appears to us to be unnecessary in view of the 
wording of S. 3 itself, and we think in this case the 
material words are 'if it shall think fit to appoint 
'such guardian.’ The section in no way makes it in- 
cumbent upon the Court to appoint a guardian, nor 
does it provide in every case where a Hindu widow 
re-marries, someone should be appointed in her 
place. The scheme of the section, so far as we can 
see, is to allow anyone of the relations named to 
apply to the Court in case of re-marriage of a 
widow, to be appointed guardian of the child, so 
that the Court may consider the position and if it 
thinks fit, appoint some person other than the 
mother, preferably from among the named rela¬ 
tions in the order given as guardian of the child. 

If the mother as the result of her second marriage 
should have renounced her position as guardian 
& then the paternal grandfather may be appointed, 
but if when an application has been made, the 
learned Judge is of the opinion that it is in the best 
interests of the minor for the time being to remain 
with the mother, we can see nothing in the section 
which compels him to appoint a guardian of the 
child. It does not compel the Court for instance, as 
in this case, to appoint a person who from the state¬ 
ment of the case does not appear suitable. 

On the other hand, there appears nothing against 
the mother; thechargeof immorality brought against 
her is proved to be false and malicious, and the 
learned Judge in his order himself provides that 
the mother shall have access to the child at all 
times and that she may take the child to live with 
herself for 180 days in the year. It was argued on 
behalf of the respondent that the learned Judge has 
c made no adequate inquiry into the circumstances of 
the mother's life, or into the circumstances of her 
re-marriage so as to satisfy himself that it is in the 
interests of the child that she should stay with the 
mother, and it was suggested to us that we should 
remand the case for further inquiry before we 
appoint the mother as guardian of the child. We 
do not propose to appoint the mother as guardian of 
the child. We think it clear however that if the 
learned Judge did not consider the mother a fit and 
proper person to take care of this female child of 
seven years, he would not have permitted to keep 
the child with herself for half the year. We think 
therefore there is no reason whatever for the Court 
to think it fit to appoint the applicant guardian of 
the minor child, and we dismiss the application. 
The appeal is allowed with costs, accordingly. 

, G.N./R.K. Appeal allowed, 

d _ 
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Lobo and Weston JJ. 

Emperor 

v. 

Rasulbux and others—Opponents. 

Criminal Ref. No. 178 of 1941, Decided on 5th 
December 1941; Reference made by Sess. Judge, 
Hyderabad. 

(a) Practice — Private opinion of advocate is 
irrelevant. 

Private opinions of an advocate on questions like 
malice etc., of the Judge trying a case are irrelevant 
and of no concern to any Court. [P 125ej 

• (b) Criminal P. C. (1898), S. 112— Amend¬ 
ment of order under S. 112 before proceedings 
are started—Order amending is not irregularity. 


Rasulbux 


A. I. R. 


An order under S. 112 made in Chap. 8 proceed, 
mgs is analogous to a charge framed in the case of 0 
a regular trial of an accused person for an offence 
and as under the provisions of S. 227 a charge may 
be altered or added to or amended at any time before 
judgment is pronounced subject to conditions con¬ 
tained in certain sections that follow, so also can an 
order under S. 112. Hence where an order which is 
clearly an amendment of the previous orders under 
S. 112 on which no proceedings had actually been 
started is passed, there is no irregularity in the 
procedure adopted : (’33) 20 A. I. R. 1933 Sind 8, 
Disting. (P 125 g\ P 126a) 

Cr. P. C. — 

(’41) Chitaley, S. 112, N. 6 Pts. 1, 2, 3. 

('ll) Mitra, Page 251, N. 280 : “Amendment of 
the order." 

(c) Criminal P. C. (1898), S. 112 — Order 
under, must give definite information to persons / 
proceeded against as to what they are called 
upon to answer—Omission whether material is 
question of fact. 

An order under S. 112 is in the nature of a charge 
and the person to whom the order is issued is enti¬ 
tled to definite information as to the case ho is 
called upon to answer. But the question whether 
the omission of such particulars in an order under 
S. 112 has in any particular case any material 
effect is a question of fact. [P 126c] 

Where the accused have full knowledge before 
they open their cross-examination as to what the 
case of the prosecution against them was and what 
they were called upon to meet, an irregularity in the 
matter of the contents of the order under S. 112, is 
purely technical and may be ignored. [P 126c,d] 

Cr. P. C._ ® 

('41) Chitaley, S. 112, N. 3 Pts. 1, 2; N.7 Pts. 6, 

8; S. 537, N. 32. 

(’41) Mitra, Pages 248-249, N. 280 : "Substance 
of the information." 

(d) Criminal P. C. (1898), S. 342 - Three 
accused—Written statement filed by one dittoed 
by others — Statement withdrawn and substi¬ 
tuted by another which merely omitted objec¬ 
tionable matter — Omission to examine again 
held not prejudiced accused. 

The three accused were examined under S. 342. 
Accused 1 put in a written statement; accused 2 
and 3 dittoed the written statement produced by 
accused 1. This written statement was withdrawn 
on the following day by the accused and for it was 
substituted another written statement signed by ac- 
cused 1 alone. The difference between the two state¬ 
ments was merely that certain matter objectionable 
in the opinion of the Public Prosecutor in the first 
written statement was omitted in the second, other¬ 
wise the two written statements were identical : 

Eeld that no doubt the omission by the Magis¬ 
trate to examine the accused under S. 342 in res¬ 
pect of the second written statement was a teohnicai 
defect but it had not prejudiced the accused. When 
accused 2 and 3 had signed the first written state¬ 
ment, and when the second written statement was 

a reproduction of the first with the °f 

certain objectionable matter, it was not necessary 
that the Magistrate should again examine 
accused under S. 342. ^ uoei 

Cr P C. — 

(•41) Chitaley, S. 342, N. 35 Pt. 3. 

(•41) Mitra, Page 1121, N.974; Page 1125 , N. 975. 

• (e) Criminal P. C. (1898), S. 257 - Refusal 
to summon held not justified. 
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The refusal to summon a witness called for by 
a an accused person can only be justified on the 
grounds set out in S.257. It is no sufficient ground 
to state that a particular witness is not to be sum¬ 
moned because he is an Amil of a particular place 
or because he does not live in the District in which 
the accused lives or because he is a member of the 
Legislative Assembly or a Minister who cannot be 
having any relevant evidence to give. [P 1*26/, q\ 

Cr. P. C.— 

(Mi) Chitaley. S. 257, N. 3 Pts. 1,2. 

(Ml) Mitra, Page 929, N. 843. 

• (1) Criminal P. C. (1898), Ss. 162 and 112— 
Provisions of S. 162 do not apply to proceed¬ 
ings under Chap. 8 — But statements recorded 
by police in such proceedings must be given to 
accused for cross-examining prosecution wit- 
o nesses—Refusal to supply copies is irregularity 
which prejudices accused. 

It is doubtful whether the provisions of S. 162 
would apply where persons are proceeded against 
under Chap. 8 there being no cognizable case which 
has been preceded by an investigation by the police 
in whioh the statements of witnesses had been re¬ 
corded. But if there are previous statements of the 
witnesses for the proseoution in these proceedings 
recorded by the police whether before the proceed¬ 
ings are initiated or daring the progress of the 
proceedings, the accused are entitled under the pro¬ 
visions of S. 145, Evidence Act, to cross-examine 
the prosecution witnesses thereon and therefore to 
be given copies thereof and the refusal by the 
Magistrate to afford the accused copies of those 
statements and to cross-examine the prosecution 
c witnesses thereon must be held to be an irregularity 
which has prejudiced the accused. [P 127a, 6] 

Cr. P. C. — 

(Ml) Ohitaley, S. 162 N. 7 Pt. 12; N. 10; N. 20. 

(Ml) Mitra, Page 494 N. 502B; P. 497 N. 503(a). 

(g) Criminal P. C. (1898), S. 123 (3) — Scope 
of, illustrated. 

Section 123 (3) indicates that it is intended to 
meet a situation Buoh as where irregularities have 
boen caused whioh can be remedied by the re-sum- 
moning and re-cross-examination of certain prosecu¬ 
tion witnesses and tho summoning and examination 
of certain defence witnesses. (P 127d) 

Cr. P. C. — 

(Ml) Chitalev, S. 123 N. 10. 

(Ml) Mitra, Page 280 N. 308. 

<2 (h) Criminal P. C. (1898), S. 548 — Police 

statements during investigation are not ex¬ 
cluded by S. 548 (Per Weston J.). 

Section 548 has no application to police state¬ 
ments recorded in the courso of an investigation, 
and hence it docs not operate to exclude them. 

(P 130cJ 

Cr. P. C. — 

(Ml) Chitaley, S. 162 N. 14; S. 648 N. 4 Pt. 1. 

(Ml) Mitra, Pago 497 N.603 (a); P. 1783 N. 1423. 

(i) Evidence Act (1872), S. 124—Question to 
police witness about statement made to him 
by witness — No privilege under S. 124 can be 
claimed (Per Weston J.), 

A police witness cannot claim privilege under 
6. 124 when asked about a statement made or given 
to him by one of the witnesses because a statement 
by a person who afterwards gives evidence as to tho 
faots in that statement cannot be Baid to have been 
* statement made in official confidence, nor could a 


Police Officer be heard to say that pablic interests a 
will suffer if the accused are allowed their right of 
cross-examination. (P 130c,(i) 

(j) Criminal P. C. (1898), Ss. 350 and 123 (3) 
—Scope of (Per Weston J.). 

Section 350 doe3 not apply to a case when the 
Sessions Judge acta under S. 123 (3). [P 130^] 

Cr. P. C. — 

(Ml) Chitaley, S. 350 N. 2; N. 10. 

(Ml) Mitra, Page 1169 N. 1012. 

Partabrai D. Punicani, Advocate General — 

for the Crown. 

Dharamdas Mulchand — for Opponents. 

LOBO ]. — This is a reference under S. 438, 
Criminal P. C., by the learned Sessions Judge of 
Hyderabad forwarding with certain recommenda¬ 
tions the proceedings under Chap.8.Criminal P. C., # 
of the District Magistrate of Nawabshah against one 
Rais Rasulbux, s/o K.S. Mahomed Khan Unar and 
his two brothers for disposal. From the record 
before this Court it appears that in 1939 and 1940 
the authorities in the Nawabshah District, the Dis¬ 
trict Magistrate and the Superintendent of Police, 
were not ooly dissatisfied with but alarmed at the 
increasing lawlessness in the District where cattle 
lifting was rife and in many cases had become a 
menace in the aggravated forms of robbery and 
dacoity accompanied even by murders. Sakrand 
taluk a appeared to bo particularly bad and tho vil¬ 
lage of Kazi Ahmed therein in spite of its police 
tbana was the haven for cattle-lifters, thieves, rob¬ 
bers and bad characters generally. Raia Rasulbux 
and his brothers were the Waderas of this village, 
the most influential zamindara in the locality and 
the Sardars of the “Sannat," the original Sindhi 9 
Muslims who are not Baluchis. There waa a strong 
feeling that Rais Ra9albux and his brothers were 
largely responsible for thia state of lawlessness, for 
it was difficult to imagine how such astato of things 
could exist if men in the position and of the influ¬ 
ence of Rais Rasulbux and his brothers exerted their 
influence for the maintenance of law and order. 
Between January 1939 and November 1940 succes¬ 
sive district officers attempted to devise wAys and 
means of restoring the reign of law. A conference 
was called to enlist the co-operation of the bigger 
zamindara of the District. It wa9 observed however 
that Rai9 Rasulbux and his brothers failed sinoerely 
to oo operate. No improvement in tho situation 
resulted. Indeed matters appear to have proceeded 
from bad to worse and culminated in November 
1940 in the murder of a Mabomedan Sub-Inspeotor l 
in charge of the Kazi Ahmed Thana. The culprits 
remained at large and Rais Rasulbux and his 
brothers were suspected of having had a hand in 
this sensational murder and to be shielding and 
harbouring the actual offenders. 

In November 1940 Mr. Davies the District Magis¬ 
trate of Nawabshah appears to have come to the 
conclusion that to remedy the state of things I have 
referred to above Chap. 8 proceedings against Rais 
Rasulbux and his brothers were imperative. On 20th 
November 1940, on information in his possession he 
mado an order undor S. 112, Criminal P. C., in 
respect of Rais Rasulbux and his brother Imambux. 
Tho ordor reoites that tho District Magistrate has 
"reliably learnt that you habitually protect and 
harbour thieves and daooits.** A similar order 
against Dhanibux another brother of Rais Rasul¬ 
bux was made by the District Magistrate on 25th 
November. These orders were served on Rais Rasul¬ 
bux and hi9 brothers and they were required to 
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a show ^s® 011 18tb December 1940 before the Dis¬ 
trict Magistrate himself. On 18th December 1940 
fresh information was lodged before the District 
Magistrate in an application signed by the Public 
Prosecutor of Nawabshah in which it was pointed 
out that the case of Rais Rasulbux and his brothers 
fell not only under cl. (c) of S. 110 but also cl. (£) 
of that section. As a result of this application the 
District Magistrate made out a fresh order under 
S. 112, Criminal P. C., in respect of Rais Rasulbux 
and his two brothers, and when on 18th December 
1940 they appeared before the District Magistrate 
in answer to the orders under S. 112, Criminal 
P. C., dated 20th and 25th November, they were 
served with this fresh order under S. 112, Criminal 
P. C. 

The proceedings opened on 31st January 1941 
when seven witnesses were examined in chief by 
the prosecution. Rais Rasulbux and his brothers 
had in the meanwhile applied to this Court for 
transfer of the proceedings under S. 526, Criminal 
P. C., and as a result of this transfer application 
the proceedings were stayed. The transfer applica¬ 
tion was dismissed by my learned brother Weston 
by an order dated 7th March 1941 and the proceed¬ 
ings before the District Magistrate of Nawabshah 
were resumed on 17th March. Eight further wit¬ 
nesses for the prosecution were examined in chief 
and cross-examination was begun. The matter pro¬ 
ceeded from day to day till 24th March. By this 
date only one prosecution witness was left to be 
examined and the learned advocate for Rais Rasul- 
bux and his brothers was called upon to submit a 
list of witnesses he intended to examine in defence. 

A list of 98 witnesses was filed on 26th Maroh. 

The learned District Magistrate allowed the appli¬ 
cation in respect of 76 of these witnesses but dis¬ 
allowed it in respect of the remaining 22. As a 
matter of fact the defence examined only 28 out of 
the 76 witnesses summoned for the defence. 

The examination of Rais Rasulbux and his bro¬ 
thers under S. 342, Criminal P. C., took place on 
16th April. Rais Rasulbux made no particular oral 
statement ; he merely said he was filing a written 
statement, and one was filed by bis advocate signed 
by Rais Rasulbux and both his brothers. These 
latter made no statement under S. 342 except that 
they said they relied on the written statement filed 
by Rasulbux. It appears from the order of the 
learned Sessions Judge that on the suggestion of 
the Public Prosecutor, Nawabshah, that the written 
statement filed on behalf of Rais Rasulbux and his 
brothers contained scandalous matter in regard to 
the District Magistrate of Nawabshah, the learned 
advocate for Rais Rasulbux and his brothers with¬ 
drew the written statement filed by him on 16th 
April and a couple of days later substituted for it 
another written statement omitting the matter 
referred to by the Public Prosecutor, but otherwise 
substantially the same as the written statement 
presented on 16th April. This written statement 
was, however, signed by Rais Rasulbux alone. 16th 
to 19th April were taken up in the examination of 
defence witnesses. Arguments in the case were heard 
on 27th April, and judgment delivered on 28th. It 
appears that the learned District Magistrate was 
about this time under orders of transfer and consi¬ 
dered it necessary to expedite the disposal of these 
proceedings so as to bring them to a conclusion 
before he actually left the district. The order of the 
learned District Magistrate dated 28th April 1941 

concludes thus : . 

“Taking the evidence both as a whole and piece¬ 
meal I consider the prosecution case fully made out 


the 
security 


A. I. B. 

and confirm the order under S. 112, Criminal P. C. 
There is much force in the plea of the Public Pro 
th * • suitable case in whfoh 

accused should be called upon to furnish 
forthwith. I order accordingly.” 

On the same day the following order was recorded 
by the learned District Magistrate : 

“The accused present hear the order read out to 
them. They are unable to produce securities. They 
are therefore remanded to custody pending the 
orders of the Sessions Court Nawabshah before 
whom these proceedings are hereby sent for confir¬ 
mation under S. 123 (2), Criminal P. C.” 

This Rasulbux and his brothers were remanded 
to custody for failure to furnish security for a 
period of three years. As required by S. 123 (2), 
Criminal P. C., the proceedings were laid before 
the Sessions Court of Hyderabad. In the opinion of 
the learned Sessions Judge who heard full argu¬ 
ments in the matter a number of irregularities had 
occurred in the course of these proceedings which 
in his view had prejudiced Rais Rasulbux and his 
brothers so materially as to necessitate a quashing 
of the proceedings and what may be called for con¬ 
venience sake, a retrial. For these reasons appar¬ 
ently the learned Sessions Judge did not think it 
necessary to go into the merits of the case against 
these persons whom, again for convenience sake, I 
will hereafter refer to as the accused. At the same 
time the learned Sessions Judge considered that 
S. 123 (2), Criminal P. G., did not empower him 
either to quash the proceedings or order a retrial 
and so the learned Judge, adopting a procedure 
suggested in 26 S. L. R. 200, 1 has reported the pro¬ 
ceedings to this Court under S. 438, Criminal P. C. 
His recommendations are set out in these words : 

“ Accordingly I send the case with the following 
recommendation to the Chief Court under S. 438, 
Criminal P. C. M 

It is true that voluminous evidence has already 
been recorded in the case and it would, perhaps, bo 
a waste of time and money that it should be re-re¬ 
corded. That is, perhaps, the only reason which 
makes me hesitate in requesting the Chief Court to 
order a full retrial. Still if the Chief Court consi¬ 
ders looking to the importance of the case, that a 
little expenditure should not weigh in a matter of 
this kind, I would strongly recommend that a 
retrial should be ordered in the case. According to 
my humble opinion, there are certain irregularities 
which may have gravely prejudiced the accused. 

If the question of waste of time and labour is 
taken into consideration, then too according to my 
humble opinion the accused should now be allowed 
to call at least some of the defence witnesses whom 
they have been deprived from calling and examin¬ 
ing in defence. They should also be supplied in the 
further inquiry with statements, recorded by the 
police, of the prosecution witnesses and given an 
opportunity to further cross-examine the prosecution 
witnesses whom they wish on this point. The ac¬ 
cused may also be examined again so that proper 
statements of the accused should be on the record. 
Mr. Mahomed Ali Shah may be re-called and the 
disallowed questions put to him.“ 

Before this Court the learned advocate for tho 
accused has argued the matter at great lengthi ; but 
after having heard him and considered the order oi 
the learned Sessions Judge with great care I leei 
that most o f the irregularities on which the learned 

1. ('32) 19 A.I.R. 1932 Sind 88 : 139 I. O. 783 : 33 
Or. L. J. 898 : 26 S. L. R. 200, Emperor v. Nun 
Sahibkhan. 
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Sessions Judge has laid so much stress are merely 
a technical and such as could have caused no possible 
prejudice to the accused in these proceedings. The 
first irregularity referred to by the learned Sessions 
Judge in his order is set out iu these words : 

“ At this stage I may also straightway say that 
it does appear from the application of Mr. Dbaram- 
das advocate dated 17th April 1941 which the 
learned District Magistrate rejected as contempt of 
Court, that questions which could have supported 
the accused in this version of theirs were disallowed 
by the learned District Magistrate as contempt of 
Court. This doe3 not appear to me to be proper. 
Here are the accused believing in a certain line of 
defence. I do not think they can be prevented from 
leading evidence to prove their defence in this way. 
This is according to my opinion, one of the grave 
irregularities which has occurred in these proceed- 
b ings. The accused allege that they wanted to obtain 
from the evidence of Mahomed Ali Shah M. L. A., 
as well os from the evidence of the Hon’ble the 
Premier certain facts to support their version on 
this point. Rais Rasulbux claims that a letter dated 
3rd December 1940 was written to him by Maho¬ 
med Ali Shah embodying these facts which was 
later forwarded to the Honourable the Premier. As 
I have already stated, unfortunately Mahomed Ali 
Shah could not be questioned on this point as the 
Court considered these questions were contempt of 
the Court whilst the application for summoning 
the Honourable the Premier was disallowed. I shall 
refer to this point again when I discuss the question 
of disallowing certain defence witnesses. These 
pieces of evidence if believed would go to the very 
basia of tbo case. They would show whether the 
c allegations made by the accused that the proceed¬ 
ings were started mala6dely are true or not. They 
would materially affect the merits of the case.*' 

Apart from the fact that there is no guarantee 
whatever that the contents of Mahomed Ali Shah’s 
letter dated 3rd Docembor 1940 represented the 
truth, this particular irregularity loses all impor¬ 
tance and need not now even be considered in view 
of the admission made before this Court by the 
learned advocate for the accused that he did not 
challenge the good faith of the proceedings initiated 
by the District Magistrate of Nawabshah, that he 
did not allege that the District Magistrate was ac¬ 
tuated by malice or any improper motive, that all 
he alleged was “excessive executive zeal’ 1 on the 
part of the District Magistrate. These were the 
words actually used by the learned advocate before 
this Court notwithstanding his being informed by 
d me and my learned brother that it was quite open 
to hini if he thought it proper in the interests of 
hie clients to allege and establish malice or im¬ 
proper motives as having actuated the Distriot 
Magistrate in the initiation of these proceedings. 
His reply was : "I alleged excessive executive zeal, 

I allege nothing more.*' Mahomed All Shah’s letter 
dated 3rd December 1940 and evidence relating 
thereto are relevant only on the question of malice 
or improper motive on the part of the Distriot 
Magistrate in initiating the Chap. 8 proceedings, 
and in the circumstances I have set out lose all 
significance and in fact are no longer relevant. It is 
true that at the end of the hearing in this Court 
Mr. Dharamdas, the advocate for the aocused made 
a clumsy attempt to resile from the position defi¬ 
nitely and deliberately taken up by him on this 
point in his arguments before this Court, and said 
that his statement that the Distriot Magistrate had 
not been aotuated by malioe and improper motives 
bat had merely acted out of excessive executive zeal 


was his private opinion and not the case of his ^ 
clients, but we cannot regard this as a serious or; 
responsible statement. Mr. Dharamdasihas been too 
lODg an advocate not to know that bi3 private opin¬ 
ions on questions of this kind are irrelevant and of 
no concern to this Court or indeed to any Court. 
The next irregularity stressed by the learned Ses¬ 
sions Judge is set out by him in these words : 

"He (District Magistrate) then drafted the order 
dated 20tb November 1940 against the two accused 
Rais Rasulbux and Imambux which is in the mis¬ 
cellaneous proceedings. That order is under S. 110 
(c), Criminal P. C., only and as already stated it is 
against two accused only. Then he has framed 
another order dated 25th November 1940 against 
accused 3 Dhanibux and this too is an order under 
S. 110 (c) only. We do not know what has happen¬ 
ed to these two original orders on which the learned 
District Magistrate started the proceedings. He has I 
then framed another order combining the above 
two orders as well as adding a clause as regards 
S. 110 (f), Criminal P. C. That order i3 about a 
month later and is dated 13th December 1940 .... 

It would, according to me, be improper that on an 
information the first two orders should be framed 
and on that very same information the third order 
should also be framed. Presumably the third in¬ 
formation on which the third order is framed is 
the application of the learned Public Prosecutor 
Nawabshah dated 18th December 1940. If so, the 
proceedings are really started on this information 
given by the learned Public Prosecutor.” 

The learned Judge has relied on the case in 
27 S.L.R. 19,- which according to his reading pro¬ 
hibits the Court from amending an order oncomado 
under S. 112, Crimioal P. C. Now an order under g 
S. 112, Criminal P. C., made in Chap. 8 proceedings 
is analogous to a obarge framed in the case of a re¬ 
gular trial of an accused person for an offence, and 
as under the provisions of the Criminal Procedure 
Code contained in S. 227 a charge maybe altered or 
added toor amended at any time before judgment is 
pronounced subject to conditions contained in cer¬ 
tain sections that follow, so also in my opinion can 
an order under S. 112, Criminal P. C. The case in 
27 S.L.R. 193 referred to by the learned Judge is no 
authority against this proposition. The case is 
entirely distinguishable. In that case the order 
under S. 112 required the suspects to famish secu¬ 
rity for a period of 12 months and an order under 
S. 118 made at the conclusion of the proceedings 
directed the suspects to execute a bond in the sum 
of Rs. 300 for good behaviour for three years. It 
was in these circumstances that it was held that * 
the Court bad no power after theorder under S. 112 
had been drawn up and communicated to the ac¬ 
cused to amend the order extending the term during 
which the bond was to be in force, and the remarks 
of Aston A. J. C. who delivered the judgment in 
that case must be confined in their application to 
the facts of the case before him. In the present case 
what actually happened was that before the com¬ 
mencement of any proceedings on the orders made 
by the District Magistrate on 20th and 2oth Novem- 
ber 1940 an amended order in respect of all the 
three accused and covering 0 I 9 . (o) and (f) of S. 110, 
Criminal P. 0., was served upon them. This amen¬ 
ded order wa3 obviously not founded merely upon 
information on which the orders of 20th and 25th 
November were issued but upon farther informa- 

2. ('33) 20 A. I. R. 1933 Sind 8 : 140 I. C. 170 : 34 
Cr. L. J, 9 : 27 S. L. R. 19, Nim Sahibkhan v. 
Emperor. 



126 Sind 


Emperor v. Rasolbcx (Lobo J.) 


uon given by the Public Prosecutor of Nawabshah. 
The order of 18th December 1910 was clearly an 
amendment of the previous orders underS. 112,Cri¬ 
minal P. C., on which no proceedings had actually 
jbeen started, and I can in these circumstances see no 
irregularity in the procedure adopted by the learned 
.District Magistrate in this regard. Apart from this 
the question is one of prejudice being caused to the 
accused, and the learned Sessions Judge has stated 
in his order “as far as I can see these orders have 
not prejudiced the accused in the trial.’* The 
learned advocate for the accused before this Court 
has been unable to satisfy me that any slightest 
prejudice has been caused to the accused by reason 
of the amendment of the original orders issued 
under S. 112, Criminal P. C. 

The next irregularity is set out in the judgment 
of the learned Sessions Judge in these words : 

“Then we come to the order itself. The defence 
contention is that the order is not proper. It does 
not give the substance of the information as re. 
quired by S. 112, Criminal P. C. What the learned 
Magistrate has done is that he has merely copied 
out the exact words of els. (c) and (f) of S. 110, 
Criminal P. C.” 

The learned Judge thereafter launches into an 
arid discussion of various authorities of the Cal¬ 
cutta, Madras and Allahabad High Courts dealing 
with the question of the particulars an order under 
S. 112, Criminal P. C., should contain : but curi¬ 
ously enough at the end of this discussion the 
learned Sessions Judge is constrained to admit : 
“As far as I can see, these orders have not pre¬ 
judiced the accused in the trial.” I do not wish it 
to be understood that in my opinion it is quite 
sufficient in an order under S. 112, Criminal P. C., 
to quote the words of any particular clause of 
Ss. 108, 109 or S. 110. An order under S. 112, Cri¬ 
minal P. C., is in the nature of a charge and the 
person to whom the order is issued is entitled to 
definite information as to the case he is called 
upon to answer. But the question whether the 
omission of such particulars in an order under 
S. 112 has in any particular case any material 
effect is a question of fact. In this particular case the 
order under S. 112 was served on the accused on 
18th December 1940; the proceedings opened only 
on 31st January 1941 when the evidence in chief of 
seven witnesses for the prosecution was recorded; 
the cross-examination of the prosecution witnesses 
commenced only on 17th March 1941 so that the 
accused had full knowledge before they opened 
their cross-examination as to what the case of the 
prosecution against them was and what they were 
called upon to meet. The irregularity in this case 
therefore in the matter of the contents of the order 
under S. 112, Criminal P. C., is purely technical 
and may well be ignored. Equally trivial in my opi¬ 
nion is the irregularity connected with the exami¬ 
nation of the accused of which so much is made by 

the learned Sessions Judge. 

The matter is perfectly simple. The three accused 
were examined under S. 342, Criminal P. C., on 
16th April; accused 1 put in a written statement; 
accused 2 and 3, to use the words of the learned 
Sessions Judge, “dittoed the written statement pro¬ 
duced by Bais Kasulbux.” As already stated in a 
previous part of this judgment this written state- 
inent was withdrawn on the following day by the 
learned advocate for the acoused and for it was sub¬ 
stituted another written statement signed by Rais 
Rasulbux alone because apparently the learned 
advocate for the accused did not think it necessary 
to have signed by all the three accused. Ihe differ- 


A. I. R. 


ence between the two statements was merely this* 
certarn matter objectionable in the opinion of the 
1 ublic Prosecutor of Nawabshah in the first written 
statement was omitted in the second; otherwise the 
two written statements were identical. No doubt 
the omission by the learned District Magistrate to 
examine the accused under S. 342, Criminal P. C. 
in respect of the second written statement is a tech¬ 
nical defect, but it is difficult even to conceive what 
possible prejudice has resulted from this omission 
and informality in procedure. When accused 2 
and 3 had signed the first written statement, and 
when the second written statement was a repro¬ 
duction of the first with the omission of certain ob¬ 
jectionable matter, surely it was not necessary that 
the learned District Magistrate should again exa¬ 
mine the accused again under S. 342,Criminal P.C. 1 
The point appears to me to be just trivial and yet 
the learned Sessions Judge has devoted more than 
100 lines in his judgment to a discussion as to the 
requirements of S. 342, Criminal P. C., and the 
failure of the learned District Magistrate to observe 
the procedure prescribed therein. 

There are however two irregularities in the pro¬ 
cedure adopted in this case by the learned Distriot 
Magistrate of Nawabshah which cannot be so readily 
disposed of. The first of these is that the learned 
District Magistrate has disallowed the summoning 
of certain defence witnesses for reasons which do 
not appear to be adequate or in accordance with the 
provisions of S. 257, Criminal P. C. The refusal to) 
summon a witness called for by an accused person 
can only be justified on the grounds set out in 
S. 257, Criminal P. C., and it is no sufficient 
ground to state that a particular witness is not to 
be summoned because be is an Amil of Hyderabad 
or because he does not live in the District in whioh 
the accused lives or because he is a member of the 
Legislative Assembly or a Minister who cannot be 
having any relevant evidence to give. The other 
irregularity which must be considered serious is 
thus referred to in the judgment of the learned 
Sessions Judge : ' 

“It is, then alleged that the learned District 
Magistrate has not allowed the defence to obtain 
police statements given by the witnesses in the 
course of the police inquiry. The learned Public 
Prosecutor is of the opinion that the procedure laid 
down in S. 162, Criminal P. C., does not apply to 
obapter proceedings. I repeat that the words used 
in S. 117, Criminal P. G., which lays down the 
procedure for these enquiries are to the effect that 
*As far as practicable, the enquiry is to be con¬ 
ducted in the manner prescribed for conducting 
trials and recording evidence in warrant cases.' Ido 
not see why the procedure laid down in S. 162, 
Criminal P. C., should not be followed in chapter 

proceedings.” . 

The learned Judge then discusses this question 
at great length and proceeds to a further discussion 
of Ss. 123 and 124, Criminal P. C., on the basis of 
which one police witness for the prosecution refused 
to produce the police statements in question and 
refers to various rulings of High Courts 

with these matters. In conclusion the learned Judge 

^“Therefore to me it seems that the non ; sup P^ 
to the accused of the statements made by "^nesses 
—at least the statements made to the police ofhoers 
who collected the materials for this enqmry , 
likely to have laid to a serious prejudice to^tue 
accused. The accused are gravely ha . nd /^ pp * d ^ 
this procedure. They did not know what happened 
behind their back. They are not furnished with 
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documents which perhaps may belie the prosecution 
witnesses.” 

Tbo matter can, however, be disposed of in a few 
words. It is doubtful whether the provisions of 
S. 162, Criminal P. C., would apply in the present 
case because there was no cognizable case that was 
•beiDg tried which had been preceded by an investi¬ 
gation by the police in which the statements of 
■witnesses had been recorded. But nevertheless there 
being previous statements of the witnesses for the 
prosecution in these proceedings recorded by the 
police, whether before the proceedings were initiated 
or during the progress of the proceedings, the 
accused were entitled under the provisions of S. 14-5, 
Evidence Act, to cross-examine the prosecution 
witnesses thereon and therefore to be given copies 
thereof, and the refusal by the learned District 
k Magistrate to afford the accused copies of those 
statements and to cross-examine the prosecution 
witnesses thereon must beheld to be an irregularity 
which has prejudiced the accused. But both these 
irregularities which I have referred to above are 
such as can be remedied by the learned Sessions 
Judge himself under the powers he undoubtedly has 
under S. 123 (3), Criminal P. C., which provides : 

“Such Court, after examining such proceedings 
and requiring from the Magistrate any further in¬ 
formation or evidence which it thinks necessary, 
may pag3 such order on the case ag it thinks fit.” 

Acting under this sub section of S. 123, Criminal 
P. C., it is open to the learned Sessions Judge to 
send back tbo proceedings to the learned District 
Magistrate of Nawabshah with directions that 
copies of polico statements should be furnished to 
c the accused and further cross-examination should 
be allowed of such of the prosecution witnesses as 
the learned advocate for the accused had desired to 
cross-examine in regard to their statements before 
the police and bad been prevented from cross, 
examining. It is also open to the learned Sessions 
Judge under this very sub-section to direct the Dis- 
trict Magistrate of Nawabshah to summon and 
examine such of the defence witnesses as were not 
summoned in the original proceedings and who the 
learned Sessions Judge deoides should have been 
summoned at the request of the defence. The 
learned Sessions Judge on the question of his powers 
T s - 123 (3), Criminal P. C., has relied on 
26 S. L. R. 200.1 But all that was decided in 

q ioSTx Wfl ? * S** 1005 * Judge aoting under 
3. 123 (2) and (3), Criminal P. G., had no power to 
order a retrial of proceedings under Chap. 8 by 
d directing the Magistrate to issuo a fresh order under 

Cri ? iD 5 l » P *y C ^, C ertain general remarks 
which Rupohand A. J. C., has made in bis judg. 
meat in that case must ba referred to the faots of 
that particular oaso and ooold never have been in- 
tended to set out any general prinoiple applicable to 
all eases. Tho very wording of S. 123 (8) indicates 
that it was intended to meet a situation such as we 
j h ° Present proceedings : irregularities 
which can be remedied by the resummoning and re- 
oross-examination of certain prosecution witnesses 
and the summoning and examination of certain 
defonce witnesses. 

It appears to me that if the learned Sessions 
Judge had taken an ordinary commonsenBe view of 
this case had oonaidered the provisions of S. 123(3), 

k ?" “? rfl oarefnily and had not allowed 
tho issues before him to be obscured by unnecessary 
'* ,6 ' 8n “ to conflicting case law, he would have 
aaved himself tho trouble of writing an order of 
more than 800 lines and this Court the loss of a 


day and a half, the time which it has taken this 
Bench to hear arguments and dispose of the matter. 

I wonld, accordingly, direct that this reference and 
the records accompanying it be returned to the 
Sessions Judge, Hyderabad, to be dealt with by 
him according to the law in the light of the re- 
marks contained in this judgment and that of my 
learned brother. 

WESTON J.—This is a reference by the learn¬ 
ed Sessions Judge, Hyderabad, of a case under 
Chap. 8, Criminal P. C., against three zamindars 
of the Sakrand Taluka of the Nawabshah District. 
The original proceeding? were heard by the District 
Magistrate who by order dated 20th April 1941 
under S. 118 of the Code, required these three 
zamindars to furnish security to be of good beha. 
viour for a period of three years. As the required 
securities were not furnished, the proceedings were 
laid before the Sessions Judge under S. 123 (2) and / 
on examination of the record the learned Judge 
came to the conclusion that, by reason of irregula¬ 
rities committed in the course of the proceedings 
before the District Magistrate, it is necessary that 
all the proceedings should be reheard, and he has 
made the present reference to this Court recom¬ 
mending that wo should order accordingly. The 
case which the District Magistrate held to have 
been established by evidence led before him may bo 
shortly stated, and is that tho three zamindars who 
are brothers, and the eldest of whom Rasulbux is a 
member of the Sind Legislative Assembly, are per¬ 
sons of considerable influence iu the Sakrand 
taluka; that they have been using their influence 
not for good but for evil; that, while paying lip 
service to the authority established by law, they 
have set up what the District Magistrate calls 
zamindari raj; that they hold what are termed y 
rajuni faislas; that they have overawed the local 
police and made it impossible for them to funotion; 
that they have harboured absconding dacoits and 
murderers, and have directed and abetted their fur- 
ther activities. These are grave conclusions, and if 
they have been substantiated, undoubtedly call for 
such action as that taken by the District Magis- 
trate. 

The learned Sessions Judge has not considered 
the very considerable evidence recorded, but has 
written a long order setting out tho reasons which 
have led him to the conclusion that a complete 
rehearing of the case is desirable. It will be neces¬ 
sary to refer later to tho particular irregularities 
which the learned Judge considers have occurred in 
the procedure followed by the District Magistrate. 
The learned Judge concedes that certain of these h 
irregularities have occasioned no prejudice to the 
three zamindars, who for the sake of convenience 
I will refer to as the accused, but he does not seem 
to have considered the effect of S. 537, Oriminal 
P. 0., and I must confess to having experienced 
considerable diffioulty in appreciating exaotly what 
has influenced him in arriving at the conclusion 
whioh has prompted this reference. Reading his 
order I am inclined to think that his doubts as to 
the true nature of proceedings under Chap. 3 of the 
Code may be partly if not largely responsible for tho 
view he has taken. The learned Judge considers 
quite rightly that a judicial procedure must be fol¬ 
lowed in these nrooeedings. He refers to the expres¬ 
sion quasi judicial proceedings’* whioh was used 
by me m an order on a transfer application made at 

a ? T-Yu 86 m \ hi3 831110 0ftse ’ * he «ot meaning 
h . e "*■ h . »o understand. I agrw 
* he , lear ° ed Jtj dga that the expression does 
nothing to explain the diflerence between proceed- 
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a * D S S under Chap. 8 of the Code and proceedings in 
what may be called regular trials, and the words 
were used by me only to state a difference, which at 
the time it did not seem necessary to describe. 

The ordinary functions of the criminal Courts 
are to try cases of offences under the Penal Code 
or other enactments, and to punish persons found 
guilty of having committed them. Whiie the justifi¬ 
cation of an order requiring security for good be¬ 
haviour is to be found in the past mis-deeds of the 
person concerned, it is generally accepted that the 
purpose of such order is not to punish, but to pre¬ 
vent future commission of such mis-deeds. If the 
required security is furnished, this purpose is con¬ 
sidered to have been attained. If security is not fur¬ 
nished, prevention can be ensured only by custody, 
but even then the Court has discretion to order that 
the custody shall be simple imprisonment only. In 
b security inquiries the ordinary rules of evidence are 
modified in an important respect, for S. 117 (4) 
provides that the fact that a person is an habitual 
offender or is so desperate and dangerous that to 
render his being at large hazardous to the commu¬ 
nity may be proved by evidence of general repute. 

The other important difference between such in¬ 
quiries and regular trials, and it is this, I think, 
that the learned Judge has not fully appreciated, lies 
in the manner in which proceedings are initiated. 

Under S. 190 of the Code, a Magistrate may take 
cognizance of an offence (a) upon receiving a com¬ 
plaint of facts which constitute such offence, (b) upon 
a written police report of such facts, or (c) upon 
information received from any person other than a 
police officer or upon his own knowledge or suspicion 
that such offence has been committed. Section 191 
requires that, when a Magistrate takes cognizance 
' under cl. (c) of S. 190, the accused may claim as of 
right not to be tried by such Magistrate. On the 
other hand S. 110, which deals with the initiation 
of proceedings to require security for good behaviour, 
provides that a Magistrate empowered to act under 
this section is to act upon information received. 

There is no limitation as to the manner in which 
this information is to be communicated or as to the 
source from which it is to come. A District Magis¬ 
trate as administrative head of his district receives 
information from many sources. In a case such as 
the present it could hardly be suggested that the 
District Magistrate was not the proper Magistrate 
to take action, if action was necessary. I understand 
that ho was moved to take action upon general 
information, which I gather he would say was con- 
firmed by the failure of the three accused to give 
assistance in the securing of certain absconding 
offenders. To the proceedings taken by him S. 191 
had no application, and the persons against whom 
the orders under S. 112 were made had no right to 
demand that further proceedings must bo conduct¬ 
ed before a Magistrate other than the Magistrate 
who passed the initial orders. It was of course open 
to these persons to apply for transfer of the pro¬ 
ceedings to the Court of anothor Magistrate if they 
had reasonable grounds for thinking that the Dis¬ 
trict Magistrate was prejudiced against them, and 
that by reason of this prejudice the inquiry by the 
Distriot Magistrate would not be fair and impar¬ 
tial. Such an application in fact was filed, which 
came before me in March of this year, and I was 
unable to find that any reasonable grounds for a 
belief of prejudice were made out. 

It appears that suggestions of prejudice on tihejpart 
of the District Magistrate were also made before the 
Sessions Judge when the matter came before him 
under S. 123. The nature of the suggestions made 
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Cl !f r fro “ ^cord, except that it 
seems to have been alleged that the District Magis- 
trate, when asking for the assistance of Rasulbux 
to secure certain arrests, had warned or threatened 
him that security proceedings were being contem¬ 
plated. If this is true I must confess I see nothing 
improper in the District Magistrate wishing to avoid 
security proceedings if possible and issuing warnings 
before starting such proceedings. Before us the 
learned advocate appearing for Rasulbux and his 
brothers has stated not once but several times, when 
invited to give more precisely the allegations of 
prejudice, that he urges no more than that tho Dis¬ 
trict Magistrate was actuated by what he calls 
excessive executive zeal. It appears that when attem¬ 
pting to obtain the assistance of Rasulbux the Dis¬ 
trict Magistrate had written to him letters in the 
language of compliment. I do not know if some 
argument of estoppel was sought to be based upon 
these letters, but I am not able to understand that 
these letters or the alleged threat or warning are 
any justification for the anomalous procedure desir¬ 
ed by the defence, that the District Magistrate 
should examine himself as a witness in the case. If 
Rasulbux desired that letters of the District Magis¬ 
trate should go on the record, there was nothing to 
prevent him from producing them at the time he 
made his statement. The question to be determin¬ 
ed by the inquiry was whether the allegations 
made in the notices issued under S. 110 were sub¬ 
stantiated by evidence, and there is no suggestion that 
the District Magistrate had or claimed direct per¬ 
sonal knowledge of offences said to have been com¬ 
mitted by the persons before him. 

I think therefore that the learned Sessions 
Judge's view that prejudice was caused by tho in¬ 
ability of the defence to secure the evidence of the 
District Magistrate is not based upon anything 
substantial, and is probably due to a feeling of the 
learned Judge that the District Magistrate was in 
a position akin to that of a Magistrate who has 
taken cognizance of an offence under ol. (o) of sec¬ 
tion 190, Criminal P. C. After dealing with the 
exclusion of evidence which the Distriot Magistrate 
might have given, the learned Sessions Judge then 
refers to the disallowing of certain questions to a wit¬ 
ness Mahomed Ali Shah M.L.A.andto theexclusion 
of, or rather the non-granting of facilities to pro- 
duce, a letter said to have been written by this wit¬ 
ness to Rasulbux. I undertsand that these questions 
and this letter relate to a conversation said to have 
taken place between the witness and the Distriot 
Magistrate in which the latter expressed his inten¬ 
tion or threatened to take security proceedings 
against Rasulbux. The learned Judge considers that 
this evidence if believed would go to the basis of 
the case. As I have already indicated, I am unable 
to see that this evidence was of the slightest impor¬ 
tance. Nothing is more probable or natural than 
that the Distriot Magistrate before taking action 
under Chap. 8 first attempted persuasion and then 
warning amounting no doubt to threat. In this 
connection I do not think the learned Judge has 
kept in mind that the purpose of security proceed¬ 
ings is not punitive but preventive. 

The learned Judge then refers to an amendment 
of the order made under S. 112. It appears that 
the original order referred to cl. (o) only of b. nu, 
but that this original order was replaced a montn 
later by an order referring to els. (c) and (f) 

S. 110. It is admitted that when the late order 
was made no hearing had taken place,. and^ that no 

hearing took place until a considerable time after 

the second order was communicated to the persons 
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concerned. The teamed Judge refers to 27 S. L. R. 
^ 19, 2 where it was held that after an order under 
S. 112 had been communicated to the accused, the 
Magistrate had no power to amend the order ex¬ 
tending the term during which the bond required 
was to be in force. Assuming that this is a correct 
statement of the law, it has no application to the 
present facts. This is not a case of alteration of 
the terms with which persons were called upon to 
comply, and, provided no prejudice was caused by 
those persons being required to meet a further case 
against them, there was nothing improper in the 
further order made by the District Magistrate. 
There can be no doubt that^this order was prompt¬ 
ed by reconsideration of the position rather than by 
any further information received l>y the District 
Magistrate, and it i3 perfectly clear that not the 
slightest prejudice was caused to the three accused. 

The next point raised by the learned Judge, and 
which has also been stressed before us by the learn¬ 
ed advocate for the accused is that the orders made 
under S. 112 did not contain the substance of the 
information upon which the District Magistrate 
was moved to take action. The learned Judge con¬ 
siders that it is not enough for the Magistrate to 
employ merely the words of the clause or clauses of 
S. 110 mentioned in the order. He refers to three 
cases of the Allahabad, Calcutta and Madras High 
Courts : 52 All. 488,5 57 Cal. 503* and I. L. R. 
(1940) Mad. 335 . 3 4 5 6 Of these. a 9 the learned Judge 
himself says, only that of the Allahabad High 
Court supports the view he takes, but he also refers 
to a Sind case, 19 S. L. R. 332,® where it was con- 
sidorod that prejudice bad been caused when the 
initial information and order under S. 112 related 
5 to els. (a) and (b) of S. 110 , hot the final order was 
one binding over the person &9 falling within cl. (c) 
of S. 110. This c&se does not assist the argument. 
In my opinion the sufficiency of tho notice given in 
the order made under S. 112 is a matter to bo con¬ 
sidered in the light of tho facts of the particular 
case and with regard to tho possibility of prejudice 
caused. It seems clear that the present accused 
were not taken by surprise by the evidence led, or 
wero in any way embarrassed in their cross-exami¬ 
nation of the witnesses. So far as cl. (c) of S. 110 
is concerned, it is tho case of the accased that the 
District Magistrate had spoken and written to them 
about the apprehension of particular offenders. If 
cl. (f) applies, I gather it will do so mainly as a con¬ 
sequence of proof of facts falling under ol. (cj. The 
learned Sessions Judge states in his order that as 
j far as ho can see the orders have not prejudiced 
the accused in tho trial. Tho argument of tho 
learned advocate for the accused before us is that 
they were entitled to what I can only call advanoe 
copies of all the evidence to bo led, and to this 
clearly they had no right. I consider therefore that 
there was no defect in tho order or orders made 
under S. 112 which vitiated the forther proceedings. 

The next point has even less substance. It ap¬ 

3. ('30)~17~A. I. R. 1930 All. 274 : 124 I. C. 40: 31 
Cr. L. J. 627 : 62 All. 448 : 1930 A. L. J. 389, 
Emperor v. Ohandan. 

4. ('29) 16 A. I. R. 1929 Cal. 739 : 124 I. C. 71 : 
57 Cal. 503 : 31 Or. h. J. 614 : 33 C. W. N. 852, 
Bhutnath GhoBh v. Emperor. 

5. ('40) 27 A. I. R. 1940 Mad. 23 : 185 I. O. 824 : 
41 Or. L. J, 238 : 1. L. R. (1940) Mad. 835 : 1941 
M. L. J. 11 (F. B.), In re Muthuswami Chettiar. 

6. ('25) 12 A. I. R. 1925 Sind 236 : 86 I. C. 351 : 
26 Cr. L. J. 767 : 19 S. L. R. 332, Sultan Khan 
v. Emperor. 
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pears that at the time of his examination, Rasul- e 
box filed a long written statement. The two other 
accused in their statements said that they sub¬ 
scribed to this written statement. The Pablic Pro¬ 
secutor is said to have drawn the attention of the 
advocate for the accused to certain passages in the 
written statement which in his opinion were 
cooched in offensive language, and the advocate 
then asked tho Court to be allowed to withdraw it, 
and on permission being given, be substituted 
another statement in which the passages thought 
offensive were omitted. This statement was signed 
by Rasulbux. The learned Judge seems to consider 
that a grave irregularity has occurred because the 
two other accused were not called upon to state 
whether they subscribed to tbe secood statement. 

It was not suggested before us that they did not 
subscribe to it, and as I understand it amounted to 
the original statement less certain passages which / 
the advocate, who appeared for all three accused, 
desired to withdraw, it follows that there was 
nothing in tbe final written statement to which the 
two other accused had not already subscribed. 

The next point raised relates to orders of the 
District Magistrate refasiog to summon certain 
witnesses cited by tho defence. The learned Sessions 
Judge points out quite rightly that the District 
Magistrate could refuse to issue process to any wit¬ 
ness only under S. 257, Criminal P. C. # on the 
ground that the application to call such witness was 
made for the purpose of vexation or dolay or for 
defeating tho ends of justice. But it appears to me 
that the Magistrate did act under this section for 
although in his orders he did not expressly mention 
S. 257 he gave as his reason for refusing process one 
or other of the reasons set out in this section. It ^ 
appears that the defence submitted a list of no less J 
than 98 witnesses, including two former District 
Magistrates of Nawab 3 hah who could know nothing 
of the present conduct of the accused. The Distriot 
Magistrate first asked the advocate to reduce his 
list, but the advocate expressed bis inability to do 
so on the ground that all were essential witnesses, 
a statement belied by his action lator in giving up 
38 of the 76 witnesses finally summoned by tho 
District Magistrate. The District Magistrate then 
passed orders refusing process in respect of 22 
witnesses. 

The learned Sessions Judge considers that tho 
District Magistrate was wrong, when making these 
orders, in taking into consideration the probable 
irrelevancy of the evidence of these witnesses, I 
agree that the probable irrelevancy of evidence is 
not of itself enough to justify the couclusiou that h 
the purpose of the accused seeking to adduce it is 
vexation or delay or the defeat of justice. But such 
purposo necessarily must be inferred from circum¬ 
stances. The number of witnesses cited, tho difficulty 
and delay involved in securing their attendance, and 
the materiality of their evidence are all ciroum- 
stances wbioh may bo considered. If, however, the 
learned Sessions Judge thought that the evidence of 
any of tho witnesses who were not summoned would 
be material, ho had power under cl. (3) of S, 123 
of the Code to require the Distriot Magistrate to 
record further evidence, and, as we propose to re¬ 
turn the case for disposal by the Sessions Judge 
under this section, it will be open to the aocused, if 
they still wish, to ask for au order for the reoording 
of the evidence of particular witnesses whom the 
Distriot Magistrate refused to summon. Tho Sessions 
Judge, of course, will have discretion to refuse suoh 
request in the caso of witnesses whose testimony 
dearly will not be material, and os I do not wish to 
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a mterfere . wilh discretion in any way, I do not 
propcKe to consider farther the orders which the 
District Magistrate made. 

There remains only one point in the procedure 
followed by the District Magistrate, as to which I 
agree with the learned Judge that there has been 
irregularity, but which again was curable by exer¬ 
cise of the powers under S. 123 to require further 
evidence. It appears that the District Magistrate 
refused copies of statements of witnesses said to 
have been recorded by the police in the course of an 
investigation of the case. The learned Judge con¬ 
siders that the accused had the right to copies of 
these statements under S. 162, Criminal P. C., or, 
if this section doe3 not apply tosecurity proceedings, 
then under S. 94 of the Code, and he refers to 29 
S. L. R. 92.7 In this case the right of an accused 
in the trial of a warrant case, after he has entered 
b on his defence, to apply under S. 257 of the Code 
for the production of any document was referred to, 
and it was held that it is also open to an accused 
to apply at any stage of the trial under S. 94 for 
such production, when the Magistrate has discre¬ 
tion to grant or to refuse such request. 

Neither S. 94 nor S. 257 deals with the admissi¬ 
bility of evidence, and in the case of police state¬ 
ments the machinery to obtain production contained 
in these sections ordinarily is not necessary, for as 
contemplated in S. 162 the documents are usually 
available immediately to the Court. I myself see no 
difficulty in holding under S. 117 (2) that S. 162 
should be applied to security proceedings. But even 
if it does not apply, the right of the accused to 
cross-examine witnesses on statements made by 
them to the police and reduced to writing exists by 
c reason of S. 145, Evidence Act. Section 162, Cri¬ 
minal P. C., is largely a disabling section prohibit¬ 
ing the use of police statements, but by proviso 1 
to the section is saved the right of the accused to 
use such statements for the purpose of contradiction. 
As the learned Judge holds, the District Magistrate 
clearly was wrong in holding that S. 548, Criminal 
P. C., has application to police statements recorded 
in the course of an investigation, and operates to 
exclude them. It also appears that one of the police 
witnesses claimed privilege when asked about a 
statement made or given to him by one of the wit¬ 
nesses. If, as I understand, this statement was 
given in the course of the investigation, presumably 
the plea of privilege was based upon S. 124, Evi¬ 
dence Act, for S. 125 relates to information given 
before the initiation of proceedings, and S. 123 can 
have no application. Such a plea of privilege should 
d not have been allowed, for a statement by a person 
who afterwards gives evidence as to the facts in that 
statement cannot be said to have been a statement 
made in official confidence, nor could a Police 
Officer be heard to say that the public interests will 
suffer if the accused are allowed their right of cross- 
examination. 

It seems to me therefore that the irregularities 
committed in the proceedings amount to no more 
than the exclusion of certain evidence which can 
be brought on the record by a suitable order of the 
Sessions Judge under cl. (3) of S. 123. I see no 
reason to think that the fresh evidence will be 
voluminous. The District Magistrate who heard the 
proceedings has now been transferred, but there is 
no difficulty in the further evidence being recorded 
by his successor. It has not been sug gested before 

7. (’35) 22 A.I.R. 1935 Sind 13: 154 I. C. 762 : 36 
Cr. L. J. 581 : 29 S. L. R. 92 (F. B.), Mahomed 
Rahim Mahomed Ismail v. Emperor. 
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case. I consider that the order which we should 
mabein th‘ S case is that the Sessions Judge should 
proceed to consider the case under S. 123, and after 

Snch f . Q . rther evidence as seems necessary 
should dispose of it on its merits. * 

Order accordingly, 

A. I. R. (29) 1942 Sind 130 

Davis C. J. and Weston J. 
Jdotiram Nathomal — Applicant 

v. 

Mangliaram Tirathdas and another — 

Opponents . ^ 

Civil Revn. Appln. No. 24 of 1939, Decided on 
19th November 1941, to revise judgment and decree 
of Judge, Small Cause Court, Karachi, D/- 10th 
November 1938. 

(a) Civil P. C. (1908), O. 23, R. 1 — Suit by 
bank on account against A and B — Bank 
assigning pronote which was guarantee for 
account on which suit was filed, to C and with¬ 
drawing from suit without permission to file 
fresh suit — C held entitled to sue on pronote. 

The bank filed a suit on the account against A 
and B and subsequently withdrew from the suit 
because they had transferred the pronote, which 
was a guarantee for the account on which the suit 
was instituted, to C. In the suit by C on the pronote 
it was contended that the suit was incompetent as 0 
the bank had withdrawn its suit without permis¬ 
sion to file a fresh suit: 

Held that C was not a party to the suit by the 
bank and his cause of action arose before that suit 
was withdrawn, and was not something which was 
assigned to C after the dismissal of that suit. The 
withdrawal of the bank from the suit filed by them 
in no way prejudiced the rights ofCto file a suit on 
the pronote. [P 131e] 

q p < _ 

('40) Cbltaley, O. 23, R. 1, Notes 32 and 33. 

(’41) Mulla, Page 960 N. "Same subject matter." 

(b) Civil P. C. (1908), O. 1, R. 8 and O. 29, 

R. 1—0. 29, R. 1 is enabling and does not pro¬ 
hibit suit appropriately brought under O. 1, 

R. 8—Registered society not corporation—Suit 
by secretary under O. 1, R. 8 is competent. 

Order 29, R. 1 is only enabling, and does not pro¬ 
hibit a suit in the form of O. 1, R. 8 when such 
form is appropriate. A suit under O. 1, R. 8 by 
the Secretary of a registered society which i9 not a 
corporation is competent. [P 131 e,f] 

C. P. C._ 

(•40) Chi'taley, O. 1, R. 8 , N. 4 and O. 29, R. 1, 

N. 2. , 

(’41) Mulla, Page 507, Note "Clubs and other 
associations" and Page 999 Note 'Rule is per¬ 
missive*." 

(c) Stamp Act (1899), S. 12 (3) - Whether 
stamp is sufficiently cancelled is question o 
fact—Adhesive stamp need not be so canceiiea 
as to render its use over again impossible — 
Cancellation within S. 12(3) explained— Cancel¬ 
lation held sufficient. 

Whether a stamp has been sufficienUy 
must always be a question of fact, t nder s. 
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the Legislature cannot be said to have provided 
a that the person reqaired to cancel an adhesive 
stamp affixed to a document must do so in such a 
manner that it is impossible for a criminally-mind- 
ed person to use that stamp again in any circum¬ 
stances whatever. Cancellation is effected within 
the meaning of S. 12(3) if it is done in suoh a man¬ 
ner that a person seeing the stamp so cancelled will 
realize at once that it had already been used and 
should not be used again, or, in other words, if it has 
been defaced in such a manner that it cannot be 
used again without some manipulation of words, 
figures, pen, or ink : ('21) 8 A. I. R. 1921 Sind 77, 
Bel. on. [P 131*; P 132a] 

The stamp on the promissory note did not bear 
the name or initials of the executant of the note or 
of any porsou. It merely bore the figure 28/3 in 
. writing which appeared very different from the 
0 writing of the person who wrote the date 28th 
August 1935 at the top of tho promissory note: 

Held that the figures written on the 6tamp were 
sufficient cancellation within the meaning of 6ec- 
tion 12 (3). [P 132a] 

Fatehchand Asudamal — for Applicant. 

Madhowdas and Satrantsingh — 

for Opponents 1 and 2, respectively. 

WESTON J. — This is an application under 
6. 32, Karachi Small Cause Court Act, to revise 
the judgment and decree of the Judge of the Karachi 
Small Cause Court, in which he allowed a decree 
for Rs. 960 and interest against the present appli¬ 
cants who were defendants 1 and 2 in tho suit. De¬ 
fendant 3 in the suit was a bank known as the Sind 
Prosperity Bank, Ltd., then in voluntary liquida- 
c tion, the manager of which had fled to avoid prose¬ 
cution. The material facts are that defendants 1 
and 2 had an account with the Sind Prosperity 
Bank and on 28th August 1935 the account was 
overdrawn to the extent of Rs. 1160 and on that 
day Motiram, defendant 1, executed a promissory 
note in favour of defendant 2 for this amount and 
the promissory note was then endorsed by defen. 
dant 2 to the Bank as security for the overdraft. 
In the year 1936 Sind Prosperity Bank filed a Suit 
No. 1592 of 1936 on the account against the two 
defendants, but while this suit was pending the 
Bank transferred by endorsement the hundi exe¬ 
cuted by defendant Motiram to the plaintiff in the 
present snit, an insurance society formerly known 
as tho Rajlaimi Hindu Provident Funds Society 
but now known as the Rajlaxmi Mutual Insurance 
d Society. We are given to understand that this Society 
bad placed a considerable amount on fixed deposit 
with the Sind Prosperity Bank, and, when it sought 
to withdraw it, the Bank was unable to pay, and in 
lieu of payment transferred by endorsement a num¬ 
ber of promissory notes and hundis to the depositor 
Society. The Society had made an application in 
Suit No. 1592 of 1936 that they should bo joinod as 
plaintiffs; but before any order was made on this 
application, the Sind Prosperity Bank withdrew 
from the suit whioh was dismissed. The present 
suit was then filed in tho year 1937 by the Secretary 
of the Society on behalf of other members of the 
Sooioty. As already stated, the learned Judge of 
the Small Cause Court decreed the 6uit. 

A number of points have been taken by the learn¬ 
ed advocate for the applicants. He urges that the 
suit is inoompetent and is not in proper form. His 
argument on the first point is that as the Suit 
No. 1592 of 1986 was withdrawn without permis¬ 
sion to file a fresh suit, no fresh suit oould be filed. 


But the present plaintiffs were not parties to that ^ 
suit. Their cause of action arose before that suit! 
was withdrawn, and is not something which was; 
assigned to them after the dismissal of that suit. It 
appears that tbe Sind Prosperity Bank withdrew' 
from the suit because they had transferred the pro-1 
missory note to tbe present plaintiffs. The suit was ( 
not on the promissory note but on the account for ( 
which the promissory note wa3 a guarantee. Their 
withdrawal from the suit in no wav prejudiced the 
rights of the present plaintiffs to file the present 
6uit on the promissory note. The second point is 
that the form of the suit by tbe Secretary of tbe 
Society under 0. 1, R. 8, Civil P. C., is improper, 
as tbe plaintiff society is registered, and it is claimed 
tho suit should have been under 0. 29, 11. 1, Civil 
P. C. But it appears that the plaintiff society is not 
a corporation, and in any case O. 29, R. 1 is only 
enabling, and does not prohibit a suit in the form of / 
O. 1, R. 8, Civil P. C., when such form is appro- 
priatc. In these objections, therefore, we find no 
substance. 

The other points raised by the learned advocate 
for the applicants relate to tho promissory note it¬ 
self. He urges firstly, that the stamp on the promis¬ 
sory note was not cancelled in the manner required 
by el. (3) of S. 12, Stamp Act, and, therefore, that 
under cl. (2) of that section the document most be 
deemed to be unstamped. Secondly, ho urge9 that 
the manner in which the stamp was written over, 
and the position of the stamp on the paper on 
which tho promissory note was written, considered 
with a printed notice on tho promissory note itself, 
drawing attention to the mode of cancellation laid 
down in cl. (3) of S. 12, Stamp Aot, together with 
the evidence of defendants 1 and 2 are circumstanocs g 
which establish that the stamp was not affixed to 
the promissory note at the time it was executed, 
but must have been affixed later, probably at tho 
time when the Sind Prosperity Bank found it neces¬ 
sary to provide consideration to the plaintiff com¬ 
pany in repayment of their cosh deposit. Tho stamp 
on the promissory note does not bear the name 
or initials of the executant of tho note or of any 
person. It merely bears the figure 28/8 in writing 
which appears very different from tho writing of 
Motiram who wrote tho date 28-8-35 at tho top of 
tho promissory note. Clause (3) of S. 12 is as follows: 

“The person required by sub-6. (1) to cancel an 
adhesive stamp may cancel it by writing on or 
across the stamp his name or initials or tho name 
or initials of bis firm with tho true date of his so 
writing, or in any other effectual manner." 

The learned advocate for the applicants argues ** 
that the cancellation within tho meaning of cl. (3) of 
S. 12 must bo such as to render it impossible for 
the stamp ever to be used again, and this, he says, 
is not so in the present case, for the stamp oould 
readily be used upon any document made in any 
year provided tho date of execution of that docu¬ 
ment was 28th August. Wo have been referred to a 
number of cases, among which 19 the case of the 
Sind Judicial Commissioner's Court, 15 S. L. R. 
84.1 In that case it wa3 held that the drawing 
across a stamp of two lines was sufficient cancella¬ 
tion within the meaning of S. 12, Stamp Aot. Whe¬ 
ther a stamp has been sufficiently cancelled must 
always be a question ot fact. On the meaning of 
ol. (8) of 9. 12 we agree with the opinion expressed 
in 15 S. L. R. 84,1 that the Legislature has not 
provided that the person roquired to oanoel anadbe- 

1. (’21) 8 A.I.R, 1921 Sind 77: 66 1,0. 6: 15 S.L.R. 

84, Pessumal v. Gaganmal, 
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a sive stamp affixed to a document must do so in 
such a manner that it is impossible for a criminal¬ 
ly-minded person to use that stamp again in any 
circumstances whatever. We think cancellation is 
effected within the meaning of this clause, if it i 3 
done in such a manner that a person seeing the 
stamp so cancelled will realize at once that it had 
already been used and should not be used again, or 
in other words, if it has been defaced in such a’ 
manner that it cannot be used again without some 
manipulation of words, figures, pen, or ink. Wo 
think therefore that the figures written on the 
stamp in the present case in ink are sufficient can¬ 
cellation within the meaning of cl. (3) of S. 12. On 
the second point, however, we think the view of the 
learned advocate for the appellant mu9t be accepted, 
i he learned Judge has relied upon the evidence of 
the former cashier of the Sind Prosperity Bank 
j when holding that the stamp was cancelled by 
Motiram. But as is admitted in the evidence of this 
cashier he was not present when the stamp was 
cancelled and although he affirms that defendant 1 
Motiram did cancel it, his evidence in view of his 
admission is of no value. The learned advocate for 
the defendants suggested that this witness said that 
he had seen the stamp on the promissory note im¬ 
mediately after its execution. But we can find noth¬ 
ing to this effect in his evidence. We think therefore 
the learned Judge fell into error when considering 
that the evidence of the cashier assisted the deter¬ 
mination of the question. 

Apart from the evidence of the two defendants 
denying that the stamp was affixed at the time the 
promissory note was passed, we think, the conclu¬ 
sion that the stamp was put afterwards is supported 
( by the fact that the stamp is not affixed in the 
usual placo on the right hand side of the paper, nor 
is it near the signature of Motiram. It is on the 
extreme left hand side of the paper. The writing of 
the figures in no way corresponds to the writing of 
those same figures by Motiram at the top of the 
note, and at the foot of the printed form on which 
the promissory note is written is a note headed N.B. 
in fairly large capitals, and stating 'stamps should 
ho cancelled by the maker writing his name or ini¬ 
tials across them, together with the true date of his 
so writing, viz., the date of this note, in addition to 
his signature on the noto,' which is the mode of 
cancellation set out in cl. (3) of S. 12. In view of 
this notice we think it is difficult to believe that 
the stamp was affixed or cancellation was made by 
Motiram. Motiram is not illiterate, he signed his 
name in English and the other writing on the pro¬ 
missory note appears to be in his hand. We hardly 
think the history of the Sind Prosperity Bank is 
evidence to support the suggestion that all things 
would be done in a proper manner. Wo think the 
unusual features of this promissory note suggest 
strongly that the stamp must have been put not at 
the time it was passed but aftorwards. The cashier 
of the Sind Prosperity Bank in his evidence has not 
been able to deny that tho figures 28 / 8 on the stamp 
are in the writing of the Manager of the Bank, and 
even if that Manager affixed the stamp and cancel¬ 
led it when ho received tho note after its endorse¬ 
ment by defendant 2, yet the noto was not duly 
stamped within tho meaning of S. 17, Stamp Act. 

Wo think it more likely that the stamp was not put 
until later when it became necessary to negotiate 
tho note. In either event tho note could not be ad¬ 
mitted in evidence under S. 35, for it was not duly 
stamped.-We consider therefore that this objection 
on behalf of defendants l and 2 must bo upheld 
and that tho suit based on the promissory note 
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Emperor 

V. 

Rasulbux son of K. S. Mahomed Elian 
Unar and others — Opponents . 

Criminal Revn. Appln. No. 161 of 1941, Decided 
on 5th December 1941, to revise order of Sess. 
Judge, Hyderabad, D/- 16th May 1941. 

(a) Crimina 1 P. C. (1898), Ss. 498, 118 and 
123—Proceedings before Sessions Judge under 
S. 123 against order under S. 118 — S. 498 
applies. 

A Sessions Judge acting under S. 123 has power 
to grant bail to a person against whom tho order 
under S. 118 has been made in a proceeding laid 
before him : (’24) 11 A. I. R. 1924 Sind 120 ond 
('23) 10 A. I. R. 1923 Cal. 723, Rel on. [P 133r/] 

Cr. P. C. — 

(’41) Chitaley, S. 123, N. 16, Pt. 2; S. 498, N. 2 
Pt. 3. 

(’41) Mitra, Page 281, N.308: "Bail;” Page 1631 
N. 1316. 

(b) Criminal P. C. (1898), S. 496 — Person 
convicted — S. 496 does not apply. 

As S. 496 itself indicates, it oovers the caso of 
accused persons and not persons who have been 
convicted of an offence : 14 C.W.N. cxxxviii, Expl. 

[P 1346] 

Cr. P. C. — 

(’41) Chitnly, S. 496, N. 1, Pt. 4. 

(’41) Mitra, Page 208, N.240; Page 1618, N.1308. 

Partabrai D. Punwani , Advocate-General — 

for the Crown. 

Dharamdas Mulchand — for Opponents. 

LOBO J. — This is a revision application filed 
by the learned Advocate-General under instructions 
from tho Local Government in connexion with the 
order of the learned Sessions Judge of Hyderabad 
which is the subject-matter of Criminal Reference . 
No. 178 of 19411 we have just disposed of. When 1 
the proceedings against Rasulbux and his brothers 
which terminated in an order under S. 118, Crimi¬ 
nal P. C., wore laid before the Sessions Judge of 
Hyderabad under S. 123 (2), Criminal P. C., these 
persons applied for bail, and the learned Sessions 
Judge released them on bail on each of them fur¬ 
nishing two sureties in tho 9um of Rs. 5000. The 
learned Sessions Judge, however, in a lengthy order 
of over 100 lines states that in releasing the accus¬ 
ed on bail ho has done so under the provisions of 
S. 496, Criminal P. C. He states : 

"A legal point has been raised in this application. 
According to my opinion, I can treat this applica¬ 
tion under S. 496, Criminal P. C. The words used 
in one of tho clauses of S. 496, Criminal P. C., are 
‘When a person appears or is brought before n 
Court.' I think this clause will ap ply to our case... 

1. Reported in (*42) 29 A.I.R. 1942 Sind 122, Em- 
peror v. Rasulbux. 
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Therefore according to r.iy opinion, S. 496 will 
apply in this case. The opponents have been brought 
before me. Now under the provisions of S. 496, 
Criminal P. C.. I have to let of! a person on bail 
unless he has been detained for a non-bailable 
offence. Admittedly the opponents are not being 
detained for a non-bailable offence and therefore 
under the provisions of S. 496, Criminal P. C., I 
think the opponents are entitled to be let off on bail 
pending my decision.” 

It i 9 against the contention of the learned Ses¬ 
sions Judge involved in this order that the learned 
Advocate-General has filed this revisional applica¬ 
tion. A further point urged in this application by 
the learned Advocate-General, however, is that the 
learned Sessions Judge had no power to release 
these persons on bail in these proceedings even 
under S. 498, Criminal P. C. We would deal first 
with this latter contention. In our view it is un¬ 
sustainable both because the provisions of S. 498, 
Criminal P. C., regarding admission to bail are 
particularly wide and because we find nothing in 
S. 123 (2), Criminal P. C., which could be interpre¬ 
ted as controlling the very wide provisions of S.498. 
Further the case in 50 Cal. 9692 is an authority 
directly in point as will appear from the following 
passage from the judgment of Ghose'nnd Cuming 
JJ.: 

“It appears that certain proceedings were taken 
against the petitioners under S. 110 of the Code, 
and an order against the petitioners was made under 
S. 118. As the petitioners were unable to furnish 
the securities demanded, the proceedings were then 
laid before the Sessions Judge of Tipperab for 
orders under S. 123. The petitioners urge that, 
pending the hearing of the reference under S. 123, 
sub-s. (2), they should be admitted to bail. The 
Sessions Judge was of opinion that, having regard 
to tho provisions of S. 123, sub-s. (2), he had no 
power to admit tho petitioners to bail. Now, the 
provisions of S. 498, Criminal P. C., regarding 
admission to bail are particularly wide, and it is 
pointed out in tho section itself that a Court of Ses¬ 
sions may in any enso direct any person to bo 
admitted to bail. There are no words in S, 123,sub- 
s. (2) controlling the very wide provisions of S. 498. 
If a person has been convicted and has appealed, he 
can apply for bail to tho Sessions Judge. In the 
present case, as an order has been made under 
S. 118 against the petitioners, such an order is lio- 
blo, in the circumstances stated, to be revised by 
tho Sessions Judge under the provisions of S. 123, 
sub-s. (2). In other words, the Sessions Judgo may 
or may not confirm tho order passed by the Magis¬ 
trate under S. US, and it stands to reason that, if 
in the caso of a person who is convicted and who 
has preferred an appeal, bail is allowable, bail can 
similarly be allowed in the caso of a person against 
whom an order has been made under S. 118 and 
which order is liable to be revised by a Sessions 
Judge under the provisions of S. 123, sub-s. (2). At 
any rate, in our opinion, there is no reason why 
any restriction should be placed upon tho wide pro¬ 
visions of S. 498. In ibis view of the matter, we 
think the Sessions Judgo had power to admit tho 
petitioners to bail and we, accordingly, send the 
matter back to the learned Sessions Judge in order 
that ho may deal with the matter of the application 
for bail in the light of the remarks mado above. 11 

In support of his contention the learned Advocate- 


General was unable to refer us to any authority; c 
his argument merely was that to hold tha*. bail 
could be granted to a person against whom an 
order under S. US, Criminal P. C., had been passed 
would in many cases result in rendering that order 
nugatory. Tho disposal of an appeal against such 
an order when an appeal was allowed, or the dis¬ 
posal by a Sessions Judge of such an order placed 
before him under S. 123 (2) might involve a period 
of time exceeding tho period for which security was 
to be furnished under the order under S. 113, Cri¬ 
minal P. C., and in such a case the order would 
lapse by efilux of time as the period for such secu¬ 
rity was to be furnished was to be computed as pro¬ 
vided in S. 120 (2). Thi3 argument is not without 
force, but it is an argument abinconvenienti and 
it cannot in our opinion prevail in view of the wide 
provisions of S. 498, Criminal P. C. Reference may ( 
also be made in thi3 connexion to 17 S.L.R. ICO, 3 j 
where it was held that a Sessions Judge acting 
under S. 123 (2). Criminal P. C. ( had jurisdiction tv 
direct that the imprisonment should run from the 
date of his order and not from the date of the 
Magistrate’s order. This will appear from the fol¬ 
lowing passage of the judgment of Kennedy J. C. : 

“A third question, however, arises and that is 
this. The Sessions Judge was induced to allow these 
accused persons to be on bail in the course of the 
proceedings under S. 123 and the result was that 
they remained on bail for six months from the 
date on the Magistrate’s order. Feeling that tho 
accused have got thus an unusual advantage (be¬ 
cause the imprisonment under Chap. 8 runs from 
the date of tho Magistrate’s order aud is not sus¬ 
pended during the time spent on bail), the Sessions 
Judge directed that the imprisonment for two years g 
therefore should run from tho date of his order. It 
will appear under S. 123 this is an order which he 
had jurisdiction to make, because that section says 
that the Court may pass such an order in tho caso 
as it thinks fit. There might obviously bo cases, 
where it might be desirable practically to enhance 
the sentenco passed by the Magistrate.” 

The inconvenience pointed out by tho learned 
Advocate General will, therefore, not arise in a 
case such as the one we are dealing with; it would 
arise only in the case of an order for security for n 
period not exceeding one year. We have no hesita¬ 
tion, therefore, in holding that a Sessions Judge 
acting under S. 123, Criminal P. C., has power to 
grant bail to a person against whom the order under 
S. 118, Criminal P. C., bus been made iu a pro¬ 
ceeding laid before him. As to tho application of 
S. 49G, Criminal P. C„ we feel ourselves unable to 
follow tho argument of tho learned Sessions Judgo. 
His argument is that tho provisions of S. 49G, Cri¬ 
minal P. C., are vory wide and cover the case of 
every person brought before a Court under arrest 
even after a conviction has been recorded against 
that person or an order under S. 118, Criminal 
P. C., has been made against him. But to us it ap¬ 
pears quite clear that S. 496, Criminal P. C„ can 
have application only during tho pendency of cri¬ 
minal proceedings whether in regard to an offence 
or under Chap. 8, Criminal P. 0., and that it has 
no application onco a person has been convicted of a 
substantive oflenco or has been ordered under S. 118, 
Criminal P. C., to furnish security. Tho section 
opens with the words : "When any person other 
than a person accused of a non-ballable offence is 


2. (*23) 10 A.I.R. 1923 Cal. 728 : 75 I. C. 537 : 24 
Cr.L.J. 953 : 50 Cal. 969 : 37 C.L.J. 592, Ahmad 
Ali v. Emperor. 


3. (’24) 11 A. I. R. 1924 Sind 120: S3 I. C. 883; 
26 Cr. L. J. 179: 17 S. L. R. 160, Allahdad v. 
Emperor. 
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i arrested or detained without warrant by an officer 
in charge of a police station, or appears or is 
brought before a Court . . A person cannot be said 
to be accused of an offence if he has already been 

convicted of it. 

Our attention has, however, been invited to two 
authorities, one of the Calcutta High Court and one 
of the Allahabad High Court, which it is said sup- 
port the view taken by the learned Sessions Judge, 
'i he first of these we were told was reported in 14 
C. W. N. 138 and it is referred to in Mitra's Com. 
mentary on the Criminal Procedure Code, Edn. 9 
at p. 1352. But it is there referred toas“Mahendra 
34 C. \\ . N. cxxxviii.”* This is a reference not to a 
reported case but to the Notes Part of the Calcutta 
Weekly Notes. We have read the note but we can 
attach no weight to it; the report of the case is not 
before us, the quotation purporting to be from 
the judgment gives no grounds for the alleged 
decision. The Allahabad decision referred to is 
A. I. R. 1928 All. 211. 6 It i3 a judgment of a single 
Judge and we are unable to find anything therein 
in support of the proposition that S. 496, Criminal 
P. C., governs the granting of bail after a convic¬ 
tion has been recorded, beyond the reference to 
S. 496, Criminal P. C., in the head-note attached 
to this report. It might well be that '496* there is 
a mis-print for *498.* The view of the learned 
Sessions Judge, therefore, is unsupported by autho¬ 
rity and finds no justification in the wording of 
S. 496, Criminal P. C., and we, therefore, hold 
that as the section itself indicates it covers the case 
of accused persons and not persons who have been 
convicted of an offence. This disposes of the revi¬ 
sion application before us. 

R.K. Order accordingly. 

4. (’10) 14 C. W. N cxxxviii, Mahendra Singh v. 
Emperor. 

(’28) 15 A. I. R. 1928 All. 211: 108 I. 0. 689: 
29 Cr. L. J. 450; 26 A. L. J. 363, Abdul Habib 
Khan v. Emperor. 


5. 


A. I. R. (29) 1942 Sind 134 

LOBO AND TYABJI JJ. 

Assandas s/o Laldinomal — Appellant 

v. 

Hardasmal and another — Respondents . 

Second Appeal No. 43 of 1939, Decided on 10th 
October 1941, against judgment of Assistant Judge, 
Larkana, D/- 19th April 1939. 

(a) Civil P. C. (1908), S. 145 and O. 21, R. 11 
— Words 41 in the manner herein provided for 
the execution of decrees “ in S. 145 refer not to 
mode of applying for execution but to mode of 
effecting execution in any suitable manner pro¬ 
vided under O. 21. 

The words “in the manner herein provided for 
the execution of the decrces“ in S. 145 clearly refer 
not to the mode of applying for execution (O. 21, 

R. 11) but to the mode of effecting execution. Where 
a person has incurred a forfeiture of a bond and 
action is sought to be taken against him under 

S. 145, the bond can be enforced against him in the 
manner provided in O. 21 for the execution of 
decrees, that is to say, by his arrest, by attachment 
of his moveable property, by attachment of his im¬ 
movable property, or in any other suitable manner 
provided in O. 21, for the enforcement of decrees. 

[P 135$] 

(b) Civil P. C. (1908), S. 55 (4)—To discharge 
surety petition by judgment-debtor must be in 
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necessar^ UOnS rC ‘ errcd to in S - 55 W »« not 

J-*Z te r SeDt ? ti0n 01 a petition t0 ^declared 
an insolvent is not a compliance with the under. 

taking of a judgment-debtor that he would apply to 
be dec ared an insolvent. The obligation includesnot 
only the presentation of a petition but the presonta- 
tmn of a petition in the manner provided by law 
and the proper prosecution thereof : (’28) 15 A I R 
1928 Sind 192 and ('22) 9 A. I. R. 1922 Bom. 340* 
Heli on. jjgo 

For the enforcement of the security bond against 
• the surety there need not be a failure on the part 
of judgment-debtor of both the conditions referred 
to in S. 55 (4), namely, in applying for adjudica¬ 
tion as an insolvent and in appearance. If the judg¬ 
ment-debtor fails to appear after the presentation 
of his insolvency petition, the decree-holder can 
proceed against the surety : (’36) 23 A. I. R. 1936 
Sind 244, Bel. on; (’40) 27 A. I. R. 1940 All. 304, 
Not Joll. [P 1366] 

(*40) Chltaley, S. 55 N. 12. 

(’41) Mulla, Rage 229, Note : “Sub s. (4) — Dis- 
charge %f surety. “ 

(c) Deed—Construction—Surety bond— Rule 
of construction stated — Judgment-debtor's 
surety undertaking that judgment-debtor will 
file insolvency petition within limitation and 
that judgment-debtor will appear at every bear¬ 
ing or when called upon by the Court to do so 
— Judgment-debtor neither applying for (psol- 
vency in manner provided by law nor conse¬ 
quently appearing before insolvency Court — 
Surety held incurred forfeiture of bond. 

In construing a surety bond the 6ense and the 
meaning of the parties in any particular part of an 
instrument should be collected ex ante cedentibu* 
ct consequentibus ; every part of the instrument 
should be brought into action in order to collect 
from the whole one uniform and consistent sense. 
The cardinal rule is to gather the intention from 
the words, to take into consideration the language 
of the entire deed and to adopt an interpretation 
which gives effect, if possible, to all the parts and 
does not reject any of them : (’28) 15 A. I. R. 1928 
P. C. 35 and (*36) 23 A. I. R. 1936 F. C. 281, Bel. 
on. [P 136c] 

The relevant portion of the surety bond ran as 
follows: “Whereas defendant 2 has been arrested in 
execution of the decree in the above 6uit, and he 
has stated that he would apply for insolvency; and 1 
whereas the Court has ordered to release him on 
giving surety, I, Assandas, do hereby stand as surety 
that the aforesaid defendant 2 will file an applica¬ 
tion for insolvency in Court within the period of 
limitation and will appear in Court on every hear¬ 
ing or when ordered by tbo Court to do so. If defen¬ 
dant 2 fails in this, thon, I, the surety, shall 
produce him. But in case, I fail to produce him, 
then I shall pay the amount of Rs. 899-8-0 shown 
in the warrant issued in execution proceedings, or 
whatever amount the Court will order mo to pay. 
Defendant 2 neither applied for insolvency m & 
proper manner as required by law nor consequent y 
did he appear before the insolvency Court : 

Held that on a proper construcUon of the tend the 

surety incurred a forfeiture of his bond. Lr looej 
(d) Civil P. C. (1908), S. 55 ( 4 )—umler 
S. 55 (4) should conform to terms of 5. w 
It is highly desirable that bonds taken by Civil 
Courts acting under S. 55 (4) should be caiefully 
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worded and should be in terms ol S. 55 (4). 
a [P 136gJ 

C p. C. 

(’40) Chitaley, S. 55 N. 11. 

(’41) Mulla, Page 229, Noto "Sub-s. (4) — Dis¬ 
charge of surety.'* 

Dipchand Chandumal — for Appellant. 
Manghanmal Bhojraj — for Respondents. 


LOBO J. — One Bhojomal son of Dbanomal, 
defendant 2 in Suit No. 1044 of 1933 of the Sub- 
Civil Court of Larkana, was arrested in execution 
of the decree in that suit. He was brought before 
the learned Subordinate Jodgc and expressed his 
intention to apply to be declared an insolvent. The 
procedure laid down by S. 55 (4), Civil P. C., was 
accordingly followed, and Bhojomal was released 
from arrest on a security bond being executed by 
b Assandas son of Laldinomal on 12th October 1935. 
Thereafter on some date, which does not appear in 
the paper-book, the judgment-creditor in the said 
Suit No. 1044 of 1933 applied under S 3 .55, 145 and 
151, Civil P.C., "that the terms of the surety bond 
bad not been complied with, and that all the con¬ 
ditions thereof had been violated" and that, there¬ 
fore, the surety should be called upon to pay the 
amount of the bond which was for the amount of 
the decree in Suit No. 1044 of 1933, R 9 . 899-8 0. 
This application was dieposed of by the learned 
Subordinate Judge of Larkana by an order dated 
18th September 1937. The learned Judge held that 
the judgment-debtor Bhojomal bad failed to apply 
to bo declared an insolvent within one month in 
that though he had presented an insolvency peti¬ 
tion within one month, he had failed to deposit the 
- costs within the time allowed, and there was tbere- 
c fore no proper presentation of an insolvency petition. 
He relied on the ruling of this Court in A.I.R. 1928 
Sind 192.4 He ordered Assandas to deposit the decre¬ 
tal amount in Court within one month. 

Against this order of the learned Subordinate 
Judgo of Larkana the surety Assandas preferred an 
appoal to the District Court of Larkana. This ap¬ 
peal was disposed of by the learned Assistant Judge 
of Larkana by an order dated 19th April 1939. The 
learned Judge dismissed the appeal with costs and 
confirmed tho order of the lower Court. It is from 
this judgment of tho learned Assistant Judge of 
Larkana that the present second appeal has been 
preferred by Assandas Laldinomal the surety refer¬ 
red to above, tho respondents in this matter beiDg 
the decree-holder in Suit No. 1044 of 1933 and 
Bhojomal, judgment-debtor in that suit. A transla- 
“ tlon of tho bond executed by Assandas the appellant 
appears at page 1 of the paper-book. But we have 
found on a perusal of tho original bond that this 
translation is in important respects not correct. As 
we understand the original bond it reads thus when 
translated : 


"Whereas defendant 2 Bhojomal son of Dhanomal 
has been arrested in execution of the decree in tho 
above salt, and he has statod that he would apply 
for insolvency; and whereas the Court has ordered 
to release him on giving surety, I, Assandas, son of 
Laldinomal, Hindu, occupation zamindar resident of 
Village Thoro, Taluka Kambar, do hereby stand as 
surety that tho aforesaid defendant 2 Bhojomal will 
file an application for insolvency in Court within 
the period of limitation and he will appear in Court 
on every hearing or when ordered by the Coart to 
do so. If defendant 2 fails in this, then, I, tho 


1. (*28) 15 A. I. R. 1928 Sind 192 : 111 I, C, 258, 
Ebrahim Mahomed v. Pir Mahomed. 
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surety, shall produce him. But in case I fail to pro- ^ 
duce him, then I shall pay the amount of Rupees 
899-8-0 shown in the warrant issued in execution 
proceedings, or whatever amount the Court will 
order me to pay. I and my heirs and legal repre¬ 
sentatives are and shall be bound for the same. Iam 
not under the protection of the Manager Incumbered 
Estates." 

This reading of the bond has been accepted by 
the learned advocates appearing before us. Several 
interesting points have been argued before us by the 
learned advocate who appears for the appellant. He 
ha 3 contended that the judgment of tho lower Court 
should be 6et aside because no regular execution 
proceedings had been instituted against the surety 
as required by S. 145, Civil P.C. He contended that 
Bhojomal having presented an application in insol¬ 
vency, the surety was discharged os it was no par: 
of his undertaking that Bhojomal should continue / 
to prosecute tho insolvency petition filed by him. 

He contended that the appellant should not have 
been called upon to pay tho amount of the bond as 
there was not a failure by Bhojomal both to apply 
to be declared an insolvent and to appear in those 
proceedings. He contended lastly that on a proper 
interpretation of the bond in this case no forfeiture 
bad been incurred by the appellant; ho had pro¬ 
duced Bhojomal before the execution Court in the 
proceedings against himself and thus fulfilled his 
obligation under the bond. We proceed to deal 
with each of these contentions. 

The argument that such a bond as tho one before 
us can be enforced only by a regular application for 
execution in the form set out in O. 21, R. 11, Civil 
P. C., is based on the wording of S. 145, Civil P.C., 
which inter alia provides that where any person has g 
become liable as surety, the decree or order may be 
executed against him, to the extent to which he has 
rendered himself personally liable, in tho manner 
herein provided for the execution of decrees. It is 
contended that the phrase ‘in the manner herein 
provided for the execution of decrees* refers toR. 11 
of O. 21, Civil P. C., and tho judgment-creditor in 
tho present case not having applied for execution in 
tho form set out in R. 11 of O. 21, Civil P. C., no 
forfeiture of tho bond could have been ordered by 
the lower Courts. Wo think, however, that this 
argument is without substance. The words in S. 143| 
"in the manner herein provided for tho execution! 
of decrees** clearly refer not to the mode of applying 
for execution but to the mode of effocting execution. 
Where a person has incurred a forfeiture of a bond 
and action is sought to be taken against him under 
S. 145, Civil P. C., the bond can be enforced against h 
him in the manner provided in O, 21 for the exe- 
cution of decrees, that is to say, by his arrest, by 
attachment of his moveable property, by attach¬ 
ment of his immovable property, or in any other 
suitable manner provided in O. 21, Civil P. 0., for 
the enforcement of decrees. The learned advocato 
for tho appellant has not been able to refer us to 
any authority in support of his interpretation of 
this part of S. 145, Civil P, C. But even if this 
contention of tho learned advocate for the appellant 
bo correct, the order of the learned Subordinate 
Judgo dated 18th September 1937 merely directed 
the security to be realized. The operative part 
thereof reads : 

"I therefore hold that tho terms of the surety 
bond have not been observed and the surety is 
liable to pay the amount. He Bhould deposit tho 
deoretal amount within one mouth and if he fails 
to do so the deoree-holder can bring a regular exe¬ 
cution application (or recovering the same amount," 
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and the appeal from this order would appear to 
have been 'hied even before the decree-holder could 
file a regular execution application. As to the next 
contention of the learned advocate for theappellant 
that the obligation of the surety ceased when the 
judgment-debtor Bhojomal presented an application 
to be declared an insolvent, we think the matter is 
covered by the ruling of our own Court reported in 
A. I. It. 192$ Sind 192.1 The mere presentation of 
a petition to be declared an insolvent was there 
held not to be a compliance with the undertaking 
of a judgment-debtor that be would apply to be 
declared an insolvent. The obligation included not 
only the presentation of a petition but the presen¬ 
tation of a petition in the manner provided by law 
and the proper prosecution thereof. This is a judg¬ 
ment of a single Judge but reference may also be 
made on this point to 46 Bom. 702, 2 which i3 re¬ 
ferred to in Mulla’s Commentary on the Civil Pro¬ 
cedure Code, Edn. 10 at p. 211. 

The argument that such a surety bond as the one 
under consideration in this case cannot be enforced 
against the surety unless there is a failure of both 
the conditions set out in S. 55 (4), Civil P. C., is 
based on a decision of the Allahabad High Court in 

1. L. R. 1940 All. 338. 3 The judgment in this case 
is brief and does not set out the grounds on which 
the learned Judges came to the conclusion that 
under S. 55 (4), Civil P. C., the decree-holder is 
not entitled to proceed against the surety unless 
there has been a failure on the partof the judgment- 
debtor in both respects, namely in applying for 
adjudication as an insolvent and in appearance. 
But in any case wo are not prepared to follow this 
decision of the Allahabad High Court in view of 
Ithe contrary ruling of our own Court in 30 S. L. R. 
177.4 

Lastly there remains the contention of the learned 
advocate for the appellant based on the terras of 
the surety bond. Now there can be no doubt with 
regard to the principles to be followed in constru¬ 
ing such a bond. In 32 C. W. N. 569=26 A. L, J. 
488 6 a decision of their Lordships of the Privy 
!Council, it was held by their Lordships that it was 
a true rule of construction that the sense and mean¬ 
ing of the parties in any particular part of an in¬ 
strument should be collected ex ante cedentibus et 
'consequentibus ; every part of the instrument was 
brought into action in order to collect from the 
whole one uniform and consistent sense. 

And again in 41 C. W. N. 14® their Lordships 
of the Privy Council held that the cardinal rule of 
interpretation for deeds as well as other instru¬ 
ments was to gather the intention from the words, 
to take into consideration the language of the entire 
deed and to adopt an interpretation which gave 
effect, if possible, to all the parts and did not reject 
any of them. Adop ting these principles of interpre- 

2. (’22) 9 A.I.R. 1922 Bora. 340 : 64 I. C. 648 : 46 
Bora. 702 : 23 Bom. L. R. 1263, Abdul Hussein 
Essufalli v. D. J. Mistri & Co. 

3. (’40) 27 A. I. R. 1940 All. 304 : 188 I. C. 869 : 
I.L.R. (1940) All. 338 : 1940 A. L. J. 344, Lachh- 
mandas Chhidulal v. Babu Lai. 

4. (’36) 23 A. I. R. 1936 Sind 244 : 166 I. C. 268 : 
30 S. L. R. 177, Sadikali Moosaji v. Hassasing 

A. I. R. 1928 P. C. 35 : 107 I. Cl : 26 
A. L. J. 488 : 32 C. W. N. 569 (P. C.), Muthu 
Chettiar v. Meenakshi Sundaram Ayyar. 

6. (’36) 23 A. I. R. 1936 P. C. 281 :: 164 II. C. 26 : 
41 C. W. N. 14 : 63 I. A. 436 (P. C.), Purnanan- 
thachi v. Gopalaswami Odayar. 
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tation it appears to us that in this case the suretv 
bond must be read as a whole. It provides that the 
appellant stands surety for the two different things 
(1) that defendant 2 Bhojomal will file an applical 
tion to be declared insolvent within the period of 
limitation and (2) that he will appear in Court on 
every hearing or when ordered by the Court to do 
so. In the present case, as has been stated before, 
Bhojomal neither applied for insolvency in a proper 
manner as required hy law nor consequently did he 
appear before the insolvency Court, and the appel¬ 
lant thus incurred a forfeiture of his bond. Reliance 1 
has, however, been placed by the learned advocate 1 
for the appellant on the words that follow the por¬ 
tion of the bond which we have referred to above, 
namely, “if defendant 2 fails in this, then I, the 
surety, shall produce him. But in case I fail to 
produce him, then I shall pay the amount of Rupees 
899-8-0 shown in the warrant issued in execution / 
proceedings” and the learned advocate argued that 
as the appellant had produced Bhojomal before the 
Court executing the decree, he had fulfilled his 
obligation and not incurred any forfeiture under 
his bond. Now this does not appear to us to bo a 
proper interpretation of this part of the surety 
bond. The clause reading : “ If defendant 2 fails 
in this, then I the surety shall produce him. But 
in case I fail to produce him, then I shall pay 
the amount of Rupees 899-8-0 shown in the war¬ 
rant issued in execution proceedings,” cannot be 
read by itself. It must bo read with the clause 
which precedes it and if so read it would appear to 
be merely a proviso qualifying the surety’s liability 
in the event of a failure on the part of the judg¬ 
ment-debtor to appear in Court on every hearing 
or when ordered by the Court to do so. It does not . 
qualify the liability of the surety in the event of the 
judgment-debtor failing to apply to be declared an 
insolvent as must be deemed to have happened in 
this case. But even assuming that this part of the 
bond executed by the appellant is to be interpreted 
in the manner suggested by the learned advocate 
for the appellant, the appellant had incurred a 
forfeiture of his bond for he had failed to produce 
Bhojomal before the Insolvency Court a failure 
which was involved in the failure by Bhojomal to 
present an application to be declared insolvent in 
accordance with law and to prosecute the same. 
Whichever way the matter may therefore be re¬ 
garded it appears to us that the judgments of the 
lower appellate Court and of the trial Court are 
correct in law and call for no interference. We 
accordingly dismiss this second appeal with costs. ^ 

We think it highly desirable that bonds taken by 
civil Courts acting under S. 55 (4), Civil P. C., 
should be carefully worded and in term3 of this 
provision of the law. In the case before us, if the 
bond Ex. 84A had concluded with the words or 
when ordered by the Court to do so” it would have 
conformed to the terms of S. 55 (4), Civil P. u, 
though even then it would have been defective in 
that the penalty for breach of the bond wasi not 
mentioned. The addition of the clause if deton- 
dant 2 fails in this then I the surety shall produce 
him. But in case I fail to produce h.m than!.dull 
nay the amount of Rs. 899-8-0 shown mthewarraoi 
issued in execution proceeding’ was absoluteyun 
warranted by the terms of S. 55 (4) and has clea y 
been the cause of all this litigation. 

G.N./R.K. A VVtoX dismissed. 
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Davis C. J. and Tvabji J. 

Hashim Haroon — Appellant 

v. 

Gounsalishah and others — Respondents. 

First Appeal No. 36 of 1939, Decided on 27tb 
February 1942, against judgment and decree of 
Weston J., D/- 17th April 1939. 

(a) Civil P. C. (1908), S. 92 — Plaintills given 
sanction to lite suit under S. 92 — All plaintiffs 
may not actively continue to prosecute suit. 

There i9 nothing in S. 92 which requires that all 
the plaintiffs to whom sanction had been given for 
filing the suit should after filing the suit continue 
actively to prosecute the suit. [P 138c,d] 

C. P. C. — 

(’40) Chitaley, 8. 92, N. 2; S. 92, N. 8; 0. 1 R. 8, 
N. 3. 

(’41) Mulla, Pago 326 Tt. ( 2 ) ; rage 327 Tts. (h) 
and (k); Pago 505 Pt. (a). 

(b) Mahomedan law—Wakf—"Fateha" is not 
ceremony but merely name of very small sura 
from Quran — Wakf providing for recitation of 
"falehas" on occasion of distributing alms in 
name of departed souls — Trust held for distri¬ 
buting alms and not for reading "fatehas." 

"Fateha" is not a ceremony but merely the name 
of a very Email sura from tho Quran, which contains 
a fow expressions in praise of God a9 the Lord of all 
tho worlds, and a prayer that ono may bo guided 
along the path which leads to mercy and not along 
<c the path whioh calls for the wrath of God. It is the 
universal practice among Muslims, whenever any. 
thing is done in the name of a departed soul, to say 
the "fateha." No ceremony is involved in faying 
these verses. (p 138/,g] 

The wakf deed provided for the distribution of a 
(ttrtAin sum by way of alms every month, for feed¬ 
ing Muslims on tho anniversary of the birthday of 
tho Prophet and a certain S and in the month of 
Mubarram and for distribution of clothes to poor 
Muslim women in the month of Ramzan. The deed 
further provided that “fatehas" were to be recited 
on all these occasions : 

Held that when distributing alms to tho poor in 
tho name of a departed soul, a Muslim oven without 
there being any particular injunction upon him to 
do so would naturally and almost inevitably recite 
*d tho fateha. Therefore, the expenditure provided in 
the wakf deed was for distribution of alma and feed, 
mg the poor and not for reading the fatebas. 

v • [P 1380] 

(c) Civil P. C. (1908), S. 92—Wakf — Distri¬ 

buting alms to or feeding poor Is public purpose 
of charitable nature. * 

The distribution of alms to the poor or feeding 
tho poor is a public purposoof a charitable nature 
and when substantial part of tho incomo of a wakf 
ia to be utilized for that purpose the wakf is valid. 

C. P. C. _ CP 139 ^ 

?, h n ale l' Sl "• N> 5 Pt8 - 29 SO. 

( 41) Mulla, Page 330 Pts. (n) and (s). 

(d) Mahomedan Iaw—Wakf (Sunni) — Wakf 
?OMfer) dUe UDder SimpIe mot, 6«ge deed is valid 

j UnD ,‘ ^“ssalman can mako a valid wakf of a 
debt due to him undor a simple mortgage deed ; 21 
1042 S/18 


All. 190, Eel. on ; ('36) 23 A. I. It. 1936 Oudh 213 , 
(FD), Disling. [P 1396] c 

(e) Civil P. C. (1908), S. 92 — Question as to 
validity of trust is beyond scope of suit under 
S. 92—It should be raised in separate suit. 

The question as to the validity of tho trust itself 
is beyond the scope of a suit under S. 92. It should 
be raised in a separate suit properly brought for the 
purpose. [P 1396] 

Q m p, Q' _ 

('40) Chitaley. S. 92, N. 2; S. 92 N. 9 Pt. 2. 

(*41) Mulla, Tage 336 Pts. (m) and (n). 

Khanchand Goi>aldas — for Appellant. 

Parsram Manghanmal a>id Dingomal Karaite 
singh — for Respondents I and 3, respectively. 

TYABJI J. — This is an appeal against tho 
decree passed by a Judge of this Court, Weston J„ j 
removing the appellant from bis office as a trustee J 
under a trust deed executed by one Mt. Begum on 
14th August 1931 in a suit brought under S. 92. 
Civil P, C. Mt. Begum was the second wife of 
Haroon Ismail. On 3rd March 1920, Haroon execu¬ 
ted a mortgage deed (Ex. 11) in which it was declared 
that there were Rs. 17,000 due to Mt. Begum from 
Haroon, and by which certain immovable properties 
belonging to Haroon were mortgaged for tho pay¬ 
ment of the debt. Haroon died in July 1922. The 
appellant Hashim is the eldest son of Haroon. Thoro 
was some disputo regarding the paymeut of tho 
amount claimed by Mt. Begum, and on 14th August 
1931, the appellant executed a mortgage deed, Ex?I0, 
in which it was acknowledged that there was a eum 
of Rs. 10,000 due to Mt. Begum and by which cer¬ 
tain properties left by Haroon were mortgaged. On 
tho same datc,i.e.,on 14th August 1931, Mt.Begum 0 
executed a trust deed, Ex. 7, by which she created 
a trust of the amount duo to her under the mort¬ 
gage deed, executed by the appellant, appointed 
herself as a trustee for the period of her own life, 
and appointed three persons to bo trustees after her 
death, viz., Mr. Jamshcd Nusserwanji Mehta, de¬ 
fendant 2, tho appellant, Hashim Haroon, and the 
plaintiff Gounsalishah. The trust deed (Ex. 7) pro¬ 
vided for the manner in which the incomo of the 
amount of Rs. 10,000 was to bo utilized. Mt. Begum 
died on 4th March 1937. It was alleged that tho 
appellant Hashim, who was a trustee and had in 
his hands all tho trust monies, had failed to giro 
any account of tho sums in his hands, and had also 
failed to carry out the directions contained in tho 
trust deed, although ho had been called upon to do 
so; tho trustee Gounsalishah and ono Wadhu son of /» 
Mahomed Mulla, a benefioiary under tho trust deed 
then obtained permission from the Advocate-General 
to file a suit under S. 92, Civil P. C., and the suit 
was filed by these two as plaintiffs against tho ap¬ 
pellant, who was defendant 1 , and against the other 
trustees, Mr. Jamshed Nusserwanji Mehta, who was 
joined as defendant 2. It was prayed in this suit 
that tho appellant should bo removed from his offico 
as a trustee under tho trust deed, that an account 
should bo taken from him of the trust monioa that 
another trustee should be appointed in his place, 
and that a scheme should be framed for c&inini' 
out tho purposes of the trust. 

At tho trial tho appellant contended that no valid 
trust was constituted by the trust deed. Ex. 7 and 
various allegations were made in support of this 
contention. It was also argued that the suit had not 

s e0 oVn OP -i r ^ n and ‘ bat uo 8uit u^er 
S. 92, Civil F. C. Tho learned Judge did not accept 

the contention that the suit had not been property 
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instituted or was not maintainable under S. 92, and 
did not permit the appellant to challenge the vali¬ 
dity of the trust, holding that that would be clearly 
beyond the scope of the suit under S. 92. As it was 
clear from the allegations of the appellant himself 
that his interests were adverse to those of the troEt, 
the validity of which he had denied, the learned 
Judge decreed, as has been stated before, that the 
appellant be removed from his office as a trustee 
under the trust deed. In view of the fact that the 
learned Judge had refused to entertain any questions 
regarding the validity of the trust in the suit, and 
had held that all such questions must be decided in 
a suit properly brought for the purpose, and in view 
of the fact that the appellant himself contends that 
there was in fact no existing trust at all, it is diffi¬ 
cult to see what grievance he can possibly have, 
against an order removing him from bis office as a 
l trustee under a trust the existence of which he 
denies. He has, however, again raised the conten¬ 
tions that the suit was not properly instituted, that 
no suit under 8. 92 Jay because the trust was not 
for public purposes and also urged before us that we 
should go into the question of the validity of the 
trust and hold that there was in fact no valid trust. 

It is not disputed that the plaint was filed by 
Gounsalishah, plaintiff 1, who was named as a 
trustee in the trust deed, and by Wadhu, son of 
Mahomed Mulla, plaintiff 2, a beneficiary under the 
trust deed, after obtaining permission from- the 
Advocate General of Sind, as the plaint itself shows, 
Plaintiff 2, who is a caretaker of a burial ground, 
stated that he used to be paid Rs. 5 per month by 
Mt. Begum who had promised to increase his 
pay from Rb. 5 to 6 and that he had joined plain¬ 
tiff 1 in filing this suit, because he was told that he 
: would get more pay. He alleged that he did not 
know anything more when he signed the plaint. 
After the suit had been instituted he had filed a 
statement to the effect that he did not desire tocon- 
tinue the suit against the appellant, and it was 
argued that his consent to join as a plaintiff had 
been obtained by misrepresentation. The reason for 
this is apparent from his admission that the appel¬ 
lant had been paying him Rs. 5 per month. There 
is no reason whatever for supposing that the 
signature of plaintiff 2 had been obtained on the 
plaint by any misrepresentation or by any fraud. It 
is obvious that the appellant had succeeded in get¬ 
ting round plaintiff 2 after the institution of this 
suit. As the learned Judge pointed out there is 
nothing in S. 92 which requires that all the plain¬ 
tiffs to whom sanction had been given for filing the 
i suit should after filing the suit continue actively to 
prosecute the suit, and we cannot see any substance 
whatever in this contention of the appellant. ^ 

It was next argued that the suit filed under S. 92, 
Civil P. C., could not be maintained, because the 
alleged in this case had not been created for 
an, public purposes of a charitable. or rehg.ous 
nature. It was argued that the main objects of the 
trust os expressed in the deed, Ex. 7, P*. r * 

formances of certain religious ceremonies for the 
benefit of private individuals, and payment by 
way of legacies to private individuals, and tbat the 
performance of these religious .ceremonies would 
cost BO much, that nothing would be left for being 
devoted to any public purpose, that the Bums w 1 
under the trust deed had to be spent by way of alms 
to the poor were entirely ancillary to the P® rfor - 
mance of the religious ceremonies referred to in the 
trust deed, and did not make the trust one which 
could be substantially regarded as having been mad 
for any public purposes. Reliance was placed on the 
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^ SeBl i 7 £* N ; 1811 aDd 14 Mad - 1 . 2 in which 
it was held that the distribution of monies by way 

of alms incidental to the performance of Hindu 
ceremonies, did not make a provision for the per¬ 
formance of such ceremonies one for a public pur¬ 
pose. The cases cited refer to Hindu ceremonies and 
have no application whatever to the provisions con¬ 
tained in the trust deed before us, which provides 
that the income from the trust funds should be 
utilized for the eleven objects mentioned in the 
trust deed. The first five of these items relate first 
to the distribution of Rs. 10 by way of alms every 
month, secondly, to an expenditure of Rs. 25 on 
feeding Muslims on the anniversary of the birthday 
of the Prophet, thirdly to an expenditure of Rs. 25 
for feeding Muslims in the month of Muharram, 
fourthly, to an expenditure of Rs. 20 for feeding 
Muslims on the anniversary of Sayed Abdul Kader 
Jeelani and fifthly to the distribution of clothes of 
the value of Rs. 15 to poor Muslim women in the 
month of Ramzan. The trust deed provides that 
“fatehas" were to be recited on all these occasions. 

It was argued on behalf of the appellant that it 
was the "ceremony” of the recitation of the "fate¬ 
has*' which was the main thing on each of these 
occasions and that the distribution of the alms was 
merely to be ancillary thereto. But to argue in this, 
way is completely to misunderstand the meaniDg of 
the word "fateha" which is not a ceremony but 
merely the name of a very small sura from the' 
Quran, which contains a few expressions in praise] 
of God as the Lord of all the worlds, and a prayer, 
that one may be guided along the path which leads] 
to mercy and not aloDg the path which calls for the] 
wrath of God. It takes about 10 seconds to recite 
the "fateha" even when it is slowly and solemnly 
recited and it is the universal practice among Mus¬ 
lims, whenever anything is done in the name of a 
departed 60 ul, to say the "fateha." No ceremony is, 
involved in saying these verse9. When distributing 
alms to the poor in the name of a departed soul, a 
Muslim, even without there being any particular 
injunction upon him to do so, would naturally and 
almost inevitably recite the fateha at the time of 
distributing the alms, so that no other cost save 
that of the sums distributed by way of alms or spent 
on feeding the poor amounting to Rb. 205, was in¬ 
volved in these items. 

Item 6 provided for a payment of Rb. 5 every 
year to the Mulla who was to distribute the alms. 
Item 7 provided that Rs. 4 per month were to be 
paid as alms to one Mai Kbatu who had served Mt. 
Begum faithfully during her life. According to the 
Prophet the best charity ifl that which is given to 
those who are nearest to the giver. Item 8 P r0 *‘ ded 
for a single non-recurring payment of Rs. 200 to 
certain relations of Mt. Begum. Item 9 provided 
for certain expenses to be incurred in the upkeep ot 
the graveyard in which Mt. Begum’s husband 
Haroon had been buried involving a “ ex P? ndl , l ^ e 
of Rs. 216 per year. Item 11 provided for the feed¬ 
ing of the poor on the occasions of Shab-e-barat ana 
Bakri-Idd involving an expenditure of Rs. 16 every 
year. Item 10 provided that a reasonable Bum may 
be spent on the education of poor Muslim boy iji 
on the funeral of poor Muslims or by way of medi¬ 
cal relief to poor Muslims or for the repair or con¬ 
struction of mosques for Sunni Muslims, 
estimated income ot the trn st property (Bs. 10.WU ) 

1. (’S3) 20 A.I.B. 1933 Cal. 519 : 144 . L 89 p 4 J 6 y 0 
Cal. 638 : 37 C. W. N. 181, Prasad Das Pal v. 

Z^giM^Mad’. 1, Sathappayyar v. Perissami. 
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wm about Rs. 500 per year. The distribution of 
a alms and feeding of the poor under items 1, 2, 3, 4, 
5 and 11 would amount to R 3 . 221 per year. The 
payments during her life time to Mai Khatu by way 
of alms would amount to Rs. 48 per year. The ex- 
penditure provided for the upkeep of the grave-yard 
amounted to Rs. 216 per year. The payment to the 
Mulla was Rs. 5 per year. These sums would 
amount in all to Rs. 485 per year. It i9 clear there¬ 
fore that a very substantial part of the income of 
the trust was to be utilised for the distribution of 
alms to the poor or for feeding the poor and this 
undoubtedly was a pubio purpose of a charitable 
oature. 

It was also argued before os that the learned 
Judge had erred in not upholding the contention of 
the appellant that there was no valid trust in this 
case. The main argument on behalf of the appellant 
b iwas that there could be no wakf made by a Sunni 
Mussalman of a debt due to him under a mortgage 
deed. It was contended that such a debt was not 
property of a kind of which a Sunni Muslim could 
make a valid wakf. The case in 11 Look. 735* was 
cited before us, in which it was held that the rights 
of a usufructuary mortgagee could not bo made the 
subject of a wakf. We do not think that that case 
baa any application to the faots before us. The case, 
24 All. 190, 4 appears to us to bo much more in 
point, and is against the contention which the ap- 
pellant pressed before us. But we do not think that 
we ought to go into this question here at all. As 
was pointed out by the learned Judge, such ques¬ 
tions lay beyond the soope of a suit under S. 92, 
and the question regarding the validity of the trust 
itself should, if the appellant so desires bo raised in 
c a suit properly brought for the purpose. The appel. 
lant therefore has not succeeded in any of his con¬ 
tentions and this appeal is dismissed with cost9. 

G.N./R.K, Appeal dismissed. 

3. (*36) 23 A. I. R. 1936 Oudh 213: 160 I. C. 495 : 
11 Luck. 735 : 1936 0. W. N. 165 (F. B.), Mt. 
Rahiman v. Mt. Baqridan. 

4. (’02) 24 All. 190 : 1902 A. W. N. 1, Abu Sayid 
Khan v. Babarali. 
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Davis C. J. and Weston J. 

Dodo Bahadur — Appellant 

v. 

Emperor . 

Criminal Appeal No. 350 of 1941, Decided on 
13th March 1942, against conviction and sentenoe 
passed by Sessions Judge, Larkana, D/- 16th 
Ootober 1941. 

(a) Criminal P. C. (1898), S. 288 — Whether 
statements made in Committing Magistrate’s 
Court should be brought on record in Sessions 
Court and be preferred as substantive evidence 
to statements in Sessions Court is matter of 
prudence and not of law — Sessions Judge held 
could not be said to have acted imprudently. 

The question whother statements made in the 
Committing Magistrate’s Court should be brought 
on record under S. 288 and be preferred as substan. 
tive evidence to statements made by the witnesses 
in the Sessions Court is a matter of prudence and 
not of law, and when tho statements made in the 
Committing Magistrate's Court appear to reason 
and experience to bo in all probability true and the 
statements made in the Sessions Court appear to 


reason and experience to be in all probability un- 
true it cannot be said that it is imprudent for the 
Sessions Judge to rely upon the statements made 
in the Committing Magistrate's Conrt. [P 140e] 

Cr. P. C. — 

(’41) Chitaley, S. 288, N. 5 Pt. 1; N. 7 Pts. 1, 4. 

('41) Mitra, Page 997, N. 899. 

(b) Criminal P. C. (1898), Ss. 288 and 164 — 
Statements made In Committing Magistrate’s 
Court when admitted under S. 288 are as much 
evidence as statements made in Sessions Court 
itself — They can be corroborated by previous 
statements under S. 164. 

Statements made in the Committing Magistrate’s 
Court when brought on the record under S. 288 are 
as much evidence as statements made in the Ses¬ 
sions Court itself and previous statements under 

S. 164 made by the witnesses can be used ju3t as / 
much for the purpose of corroborating evidence 
given in the Committing Magistrate's Court as they 
can be used for the purpose of corroborating or con¬ 
tradicting evidenoo given in the Sessions Court. 
Once the Sessions Judge decides that the statements 
should be brought on record in the Sessions Court 
as substantive evidence under S. 283, then as sub¬ 
stantive evidence, those statements can be cor¬ 
roborated by previous statements made under S. 164 
just a3 statements made in the ordinary way in tho 
Sessions Court and in the Committing Magistrate's 
Court can be corroborated : (’23) 10 A. I. R. 1923 
Mad. 20 and (’34) 21 A.l.R. 1934 Cal. 124, Pel. on. 

[P 140/, g] 

Cr. P. C. — 

(’41) Chitaley, S. 283, N. 7 Pts. 3a, 4; N. 8 
Pts. I, 2. g 

(’41) Mitra, Page 995, N. 898. 

D. N. O'Sullivan —- for Appellant. 

Partabrai D. Punxcani , Advocate General 

— for tho Crown. 

DAVIS C. J. —The appellant in this case is one 
Dodo aon of Bahadur, a Cbandio by caste and ho 
has beon convioted by the Sessions Judge of Larkana 
of the murder of one Sulleman on 13th Juno 1941 
and sentenced to transportation for life. Tho case 
for the prosecution is that Sulleman was intimate 
with one Halitna, wife of Farid, who is himself a 
cousin of the appellant Dodo. The nekmard of the 
village, one Alin&waz drovo away Sulleman and 
after his departure Halima transferred her afleotion9 
to Dodo. Sulleman, however, used to return to hia 
village, of Lashkari Chandio from time to time to 
meet his brother Alisher, and on the day of the * 
offence he had bo returned and had gone to the 
house of one Bhuro, with whom he used to smoke 
and ohat. Sulleman waa thus Bitting with Bhuro, 
ohatting and smoking a little aftor sunset when 
Dodo oamo upon the scene carrying a lathi, a heavy 
weapon bound with iron on both ends. Ho asked 
Bhuro to prepare the hooka fresh for him; Bhuro 
went indoors to do bo. Dodo then Btruck Sulleman 
with great foroe upon the head with his iron-bound 
lathi. Bhuro came out at once and actually 9 aw 
Dodo striking Sulleman. One Muhammad Murad, 
who lives next-door to Bhuro also came and saw 
this occurrence; also Arzu or Are Muhammad who 
came to the scene on hearing orios of Bhuro from 
h.3 house which waa some 66 paces away and he 
saw the appellant running away. Bhuro then called. 
Alisher the brother of Sulleman from hia house, 
told him that the appellant Dodo had oaused in- 
juries to his brother and had run away. Alisher in 
his turn went and informed nekmard Alinawa* and 
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a one Muhammad Saleh. They came with him to the 
scene, where Bhuro find Muhammad Murad and 
Arzu told them that the appellant Dodo had caused 
injuries to Sulleman and had run away. It was not 
thought at first that death would result, so Alinawaz 
asked Alisher not to report the matter to tho 
police, and they would settle the matter privately. 
Alisher did not go and report at once; but when he 
found the condition of his brother was becoming 
worse, ho went early next morning to the Kambar 
Hospital some two miles away, and leaving Sulle¬ 
man there he went to the Sub-Inspector to report, 
which he did at 7 o’clock in the morniDg. The 
Sub-Inspector recorded the report and went to the 
scene. Tho nekmard Alinawaz in the meantime 
secured the appellant who wasiproduced before the 
police. The appellant produced a lathi before tho 
police, but it was not bloodstained. Sulleman died 
b at 2 p. m. that day. Appellant Dodo was then sent 
up to take his trial in the usual way. The case 
for the defence briefly is that this is a false case, 
arising from the enmity of Alinawaz. 

We have no doubt that Sulleman was killed with 
great violence. The medical evidence shows apart 
from the injuries apparent on the head and face 
that in the post mortem examination the medical 
officer found that the skull was fractured at four 
places. These four fraotures arose from two in- 
juries, each of which was sufficient in tho ordinary 
course of nature to cause death. He was admitted 
to the Kambar Hospital early in the morning of 
14th June and he died about 2 p. m. that day. A 
mashirnama was made of the scene of the offence 
and tho production of the iron bound lathi by tho 
accused Dodo, but the usual mashirnama of tho 
* dead body lyiDg at the scene of the offence is absent 
becauso the police were only called after Alisher 
had taken his brother to the hospital. Furthermore, 
as there was no external bleediDg, there was no 
blood on the ground, nor upon the lathi. There is, 
however, no reason to doubt that the offence took 
place in tho courtyard of Bhuro’s house, for, how¬ 
ever much the eye-witnesses sought to protect Dodo 
and to implicate two unknown men, the place of the 
killing is not disputed. The evidence in thi9 case 
consists principally of tho evidence of eye-witnesses 
Bhuro, Muhammad Murad and Arz Muhammad. 
Alisher the brother of Sulleman came to the scene 
immediately after the offence and ho in turn called 
Alinawaz the nekmard of the village, but it i9 tho 
case for the prosecution that Bhuro and Muhammad 
Murad are eye-witnesses in tho true sense of the 
word and there is no doubt that in their statements 
d made in the committing Magistrate’s Court they 
give evidence as eye-witnesses and implicate Dodo 
as tho murderer of Sulleman; but in tho Sessions 
Court they resiled from their statements; they ex¬ 
culpated Dodo and implicated two unknown men. 
Arz Muhammad gave evidence implicating the 
accused Dodo but Arz Muhammad did not see the 

actual blows. , , 

Tho learned Sessions Judge admitted statements 
made by all these three witnesses in the Committ¬ 
ing Magistrate’s Court implicating Dodo os substan¬ 
tive evidence under S. 288, Criminal P. C. It was 
argued before us by the learned advocate for the ac¬ 
cused that though in law tho statements made in 
the Committing Magistrate’s Court could be used 
under S. 288, Criminal P. C., as substantive evi- 
donco and not merely for the purpose of contradic¬ 
tion and corroboration, It would not be prudent to 
roly upon tho evidence of oye-witnesses and to con¬ 
vict the accused when all the eye-witnesses have 
resiled from their statements made in the committ- 


ing Magistrate’s Court and that it is probable that 
Sulleman was killed by two unknown men as the 
eye-witnesse3 in their later statements say though 
in their previous statements thev implicated Dodo 
ft3 the murderer of Sulleman. But the question as 
to whether statements made in the Committing 
Magistrate’s Court should be brought on record 
under S. 288, Criminal P. C., and be preferred as 
substantive evidence to statements made by the 
witnesses in the Sessions Court is a matter of pro- 
dence and not of law, and when the statements 
made in the committing Magistrate’s Coort appear 
to reason and experience to be in all probability trae 
and the statements made in the Sessions Court 
appear to reason and experience to be in all proba¬ 
bility untrue, we do not think it is imprudent for 
the Sessions Judge to rely upon the statements made 
in the committing Magistrate’s Court. 

Furthermore, there is corroboration of the state¬ 
ments made in the committing Magistrate’s Court 
by these three witnesses in the form of statements 
made under S. 164, Criminal P. C., before a Magis¬ 
trate in which they definitely implicate Dodo as 
responsible for the murder of Sulleman. The learned 
advocate argued that these statements could be used 
merely for the purpose of contradiction, as the 
learned Sessions Judge has used them, showing 
statements made in the Sessions Court as untrue 
and he contends that they cannot be used for corro¬ 
boration, to show statements made in the Committ¬ 
ing Magistrate's Court are true. But statements 
made in tho committing Magistrate's Court when 
brought on the record under S. 288, Criminal P. C., 
are as much evidence as statements made in the 
Sessions Court itself and previous statements under) 
S. 164, Criminal P. C., made by the witnesses can 
bo used just os much for the purpose of corroborat¬ 
ing evidence given in the Committing Magistrate’s 
Court as they can be used for the purpose of corro¬ 
borating or contradicting evidence given in the 
Sessions Court. Once the learned Sessions Judge] 
decided that the statements should be brought on 
record in the Sessions Coart as substantivo ovidence 
under S. 288, Criminal P. C., then as substantive! 
evidence, those statements can be corroborated by 
previous statements made nnder S. 164,. Criminal 
P. C., just as statements made in the ordinary way 
in the Sessions Court can be corroborated and just 
as statements made in the committing Magistrate’s 
Court can be corroborated. Authority for this will 
bo found in 45 Mad. 766 1 and 60 Cal. 1339.^ 

Furthermore, there is in this case the evidence of 
Alisher, the complainant, corroborated by the first 
report in which he states that these threo men, 
Bhuro, Muhammad Murad and Arz Muhammad 
named Dodo as the assailant of Sulleman ; in this 
first report Alisher states that these three persons 
were the eye-witnesses. The statements then made 
by tho eye-witnesses in the committing Magistrate s 
Court, find further corroboration in the evidence of 
Alisher, corroborated, os it is by the first report. 
According to the evidence in the committing Magis¬ 
trate's Court Bhuro said that Sulleman came to 
him and asked him for a smoke; they sat smoking 
together when Dodo came and asked for a smoko; 
he, Bhuro, went in9ido his landhi to prepare bis 
hooka afresh and heard the sound of a blow and 

1. (-23) 10 A.I.R. 1923 Mad. 20 : 72 I. 0. 629 : ** 
Cr. L. J. 417 : 45 Mad. <66 : 43 M. L. J. 222 , 

Vellaiah Kona v. Emperor. TP 190 o . 

2. (’34) 21 A.I.R. 1934 Cal. 124 : UU.0.1^ . 
85 Cr. L. J. 567 : 60 Cal. 1339 : 58 C. L. J. 66 . 
37 C. W. N. 1066. Mannr All v. Emperor.- 
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came out and saw Dodo striking Sulleman who was 
unarmed. Even in bis evidence in the Sessions 
Court Bburo admitted that be named Dodo as the 
assailant of Sulleman to tho nekraard Alinawaz and 
bis companion Muhammad Saleh; but he said that 
he did so because Alisher, Sulleman’s brother, bad 
told him to implicate Dodo. There is no reason 
whatever to suppose that Bhuro would implicate 
Dodo eo easily and quickly at tho instance of 
Ali3her. 

Similarly, Muhammad Murad in his evidence in 
the committing Magistrate’s Court implicates Dodo. 
It is true that even then be was trying to shield 
Dodo, for while in his statement under S. 164, Cri¬ 
minal P. C., ho said that ho saw Dodo Chnndio 
face to face as he gave blows to Sulleman and ran, 
in the committing Magistrate’s Court he does not 
implicate him quite so clearly but it is only in the 
b Sessions Court that he ceased to implicate Dodo in 
anyway and put the blame upon two unknown men. 
Both this witness and the 6ubseqnent witness Arz 
Muhammad are relations of Dodo. It is not strange 
they try to shield him and it appears to us that 
the learned Judge was justified in bringing the 
statement of this witness in the committing Magis¬ 
trate's Court on the record as substantive evidence 
under S. 288, Criminal P. C. f and relying upon it. 
Similarly, in tho caso of Arz Muhammad, this wit¬ 
ness implicated Dodo and, indeed in the Sessions 
Court itself, he admitted that he saw Dodo Cbandio 
face to faco as bo ran after baying caused the in¬ 
juries to Sulleman, Tho fact then that this Arz 
Mah&mm&d tries to pot the blame upon two un¬ 
known men is not sufficient to save tho appellant. 
Alisher the brother of Sulleman is not an eye-witness 
c In tho true sonso of the word. He came immediately 
after tho offence when Bhuro called him and ho 
says that Bhuro told him that it was Dodo who had 
injured Sulleman and was running away. He then 
ran and informed Alinawaz and Muhammad Saleh 
and Alinawaz, the zamiodnr of the place, corrobo¬ 
rates the evidence of Alisher and says that Dodo 
was named to him as Sulleman’s assailant. Ho says 
not only Alisher, but Bhuro and Muhammad 
Murad told him this. 

It appears to us, therefore, that the evidence of 
oyo-witnesses though it is to be found in statements 
made in tho committing Magistrate's Court and 
brought on record under S. 288, Criminal P. C., 
clearly implicates Dodo as the assailant of Sullo- 
man. Corroborated then as these statements are by 
previous statements by the evidence of the first 
informant himself corroborated by the first infor- 
d motion and regarding all tho circumstances of the 
case, there is no reason to doubt that these eye¬ 
witnesses speak the troth when they say they saw 
Dodo strlko Sulleman with this lathi, The delay in 
making the first Information is explained by the 
fact that tho injuries on the face of them did not 
appear fatal injuries and it was thought desirable In 
this, as in many other cases, to save a report to the 
police and make a private settlement, but Sulle¬ 
man’s worsening condition caused his brother Ali¬ 
sher to report the matter to the police the next 
morning. 

There is no reason to believe that this case was 
brought out of enmity or that the Nekmard Ali¬ 
nawaz was the enemy of Dodo, the appellant. We 
do not see ourselves how this offence could be re¬ 
duced to ono less than murder. It is true the weapon 
Ufled is not an axe, but only a lathi; but it was a 
lathi heavily bound with iron and very obviously a 
lethal weapon, wielded with great force and causing 
very terrible injuries as a result of which next day 


Sulleman died. The appellant has not been sentenc- Q 
ed to death and we think he has received ail the 
mercy to which ho is entitled. We accordingly con¬ 
firm the conviction under S. 302, Penal Code, and 
the sentence and dismiss the appeal. 

G.N./R.K. Appeal dismissed. 
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Badal Khurangi — Plaintiff 

v. 


Bhabooti Moroo — Defendant . 

Suit No. G2 of 1941, Decided on 23rd July 1941. 


(a) Tort—Malicious prosecution—Action foe 

— Maliciously setting criminal law in motion is 
enough to found action for malicious prosecu¬ 
tion. 

Where it is shown that a person had clearly set 
the criminal law in motion maliciously and whero 
therefore there can be no question that he was the 
prosecutor his act must amount to a malicious pro¬ 
secution and servo as tho foundation of an action 
for malicious prosecution. It is not necessary that 
the charge made should have been acted upon by 
the Magistrate or process 9hould have been issued 
against the accused to entitle him to maintain an 
action for malicious prosecution: 30 All. 525 (P.C.) 
and 28 Bom. 226, Rel. on; Case law discussed . 

[P 142e,/J 

(b) Tort—Malicious prosecution—Action for 

— Essentials to be proved stated. 

In a ease of malicious prosecution three things 
have to be proved by the plaintiff : first that there 
was a prosecution which had ended in favour of the 
plaintiff; secondly, that there was no reasonable 
and probable cause for that prosecution; and thirdly 
that tho prosecution was malicious. [P 142/, g] 


t 


Q 


(c) Tort—Malicious prosecution—Action for 
—Damages—Costs of defending prosecution— 
Complaint filed and notice issued to accused — 

It is advisable but not necessary for accused to 
engage counsel during preliminary inquiry — 
Court may award such costs as it thinks lit. 

Although it is always advisable for any person 
against whom a complaint is filed in which a preli¬ 
minary inquiry is ordered and on whom notice has 
been issued by a Court, to engage an advocate to 
watoh his interests during the preliminary inquiry, 
it is not necessary that this should be done. In suoh ^ 
a case in an action for damages for malicious prose¬ 
cution the Court may award suoh sum to cover ex¬ 
penses incurred in engaging a counsel as it think3 
fit in the oircumstances of the case, [P 113c] 

C. P. C. — 

C40) Chitaley, 9. 35, N. 2, Pt. 7. 

Chandiram Thaicerdas — for Plaintiff. 

C. B. — for Defendant. 


JUDGMENT. — This is a suit in whioh the 
plaintiff Badal alleges that he was falsely and mali¬ 
ciously prosecuted by the defendant in the Court of 
the Third Additional City Magistrate of Karaohi on 
24th May 1940, that there was an order by tho 
Second Additional City Magistrate of Karachi dis¬ 
missing that complaint on 29 th Ootober 1940, and 
that as a result of this false and maliolous prosecu¬ 
tion the plaintiff h&B suffered damages to the extent 
of Rs.250. The defendant denies that the oomplaint 
filed by him was false or without reasonable and 
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probable cause or malioious and denied that any 
damages had been suffered by the plaintiff. The fol¬ 
lowing issues were raised : (1) Was the complaint 
filed by defendant false, malicious and without 
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to the police which had resalted in a prosecution, 


rea¬ 


sonable and probable cause. (2) To what damages 
if any, is the plaintiff entitled? (3) General. 0 In 
addition it was argued at the hearing that as ad¬ 
mittedly no process had been issued against the 
plaintiff by the Magistrate on the complaint filed 
by the defendant, there was no prosecution by the 
defendant of the plaintiff and that the suit could 
not therefore be maintained against the defendant. 
Taking first the question whether there was in this 
case a prosecution by the defendant of the plaintiff, 
the defendant’s contention is that it was only when 
a Magistrate receiving such a complaint issued pro¬ 
cess that it could be said that proceedings were 
commenced against the accused and until that 
> occurred, it could not be said that there was a pro¬ 
secution of the accused. Several rulings were cited 
on behalf of the defendant in support of this con¬ 
tention : 37 Mad. 181;* 24 M. L. W. 22 = 97 I. 0. 
351;* A. I. R. 1941 Mad. 538 s and 8 Pat. 285.* On 
the other hand, the plaintiff’s advocate has cited 
two Bombay rulings: 2 Bom. 481& at p. 487 and 28 
Bom. 226,e one Calcutta ruling, 64 I. C. 741,7 and 
an Oudh case, 105 I. C. 553.6 
In the Bombay case, 28 Bom. 226,° it was clearly 
held that for the purposes of a suit for damages for 
malicious prosecution, a prosecution commenced 
when a complaint was made, and that it was not 
necessary in order to maintain an action for mali¬ 
oious prosecution that the charge made should be 
acted upon by the Magistrate. In 64 I. C. 741,7 it 
was held that an action for damages for malicious 
prosecution would lie against a person who had 
maliciously and without any reasonable and pro¬ 
bable cause 6ct the machinery of the criminal law 
in motion, that the prosecution commenced as 60 on 
ns the complaint was made to the Magistrate irres¬ 
pective of the result of the proseoution or of the 
stage at which that prosecution fell through. In 
that case the plaintiff had not been summoned to 
appear before the Magistrate but had been directed 
by a Police Sub-Inspector to appear and in conse¬ 
quence ho bad appeared and engaged a mukhtear. 
On these facts it was held that the suit was main¬ 
tainable. They relied on 28 Bom. 226. 1 2 3 4 5 6 7 8 

In 10 Bom. L. R. 1080, 9 there are certain re¬ 
marks made by the Privy Council which I think 
have a clear bearing on this particular question. 
That was a caso where information had been given 

1. (’15) 2 A.I.R. 1915 Mad. 128 : 21 I.C. 703 : 37 
Mad. 181: 25 M.L.J. 1, Meeran Sahib v. C.Ratna- 
velu Mudali. 

2. (’26) 97 I. C. 351 : 24 M. L. W. 22, Arunaohala 
Mudaliar v. Chinna Munu Sami Chetty. 

3. (’41) 28 A.I.R. 1941 Mad. 538 : (1941) 1 M.L.J. 
200 Vattappa Kone v. Muthukarupan Servai. 

4. (’29) 16 A.I.R. 1929 Pat. 271 : 118 I.C. 133 : 8 
Pat. 285: 10 P.L.T. 415, Subhag Cbaraar v. Nand 
Lai Sahu. 

5. (’77) 2 Bom. 481, Imperatrix v. Lakshman 
Sakharam. 

6. (’04) 28 Bom. 226 : 5 Bom. L. B. 940, Ahmed- 

bhai v. Framii Edulji. . « . 

7. C20) 7 A.I.R. 1920 Cal. 855: 64 I.C.741, Bishan 

Singh v. Ram Bahai Roy. _ 

8. (-27) 14 A.I.R. 1927 Oudh 471: 105 I.C. o53: 2 
Luck. 746, Gur Saran Dass v. Iahar Haidar. 

9. (’08) 30 All. 525: 11 0. C. 371: 85 I. A. 189: 
10 Bom. L. R. 1080: 5 A. L. J. 665 (P.C.), Pandit 
Gaya Parshad Tewari v. Sardar Bhagat Singh. 
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Se n Tad y h by the P ° liCe ' Th «io“n -swhS * 

Sff* h A d „ bee “ a prosecution by those who had 
given false information maliciously. Their Lord- 
ships stated that the foundation of an aotion for 
malioious proseoution was malice and malice could 

5? h ®“u? !L aD .l *?"“ in lhe °° ur8e 01 ^ inquiry. 

l® 1 that ‘ h ® question in all such cases 
must be—who was the Prosecutor ? And the answer 
must depend upon the whole circumstances of the 
case. The mere setting of the law in motion was 
not the only criterion. From these remarks it ap¬ 
pears to me, it must follow that where it was shown 
that a person had dearly set the law in motion 
maliciously and where, therefore, there could be no 
question that he was the prosecutor his act must 
amount to a malicious prosecution and serve as the 
foundation of an aotion for malicious prosecution. 

In 105 I. C. 553,6 the Oudh Chief Court also 
took the view that where a false complaint had 
been filed malioiously, it was not necessary that 
there should be any action taken up by the Magis¬ 
trate against the acoused to entitle the acoused to 
maintain an aotion for malicious prosecution. The 
Madras High Court and the Patna High Court in 
the cases already mentioned above have taken a 
contrary view; but I prefer to follow the view taken 
by the Bombay High Court supported as it is, as it 
seems to me, by the observations in the Privy 
Council case mentioned above. I, therefore, hold 
that in this case there was a proseoution and the 
point taken by the defendant cannot bo upheld. It 
is settled law that in a oase of malicious prosecution 
three things have to be proved by the plaintiff: 
first that there was a prosecution whioh had ended 
in favour of the plaintiff; secondly, that there was 
no reasonable and probable cause for that pro9ecu- 
tion; and thirdly that the prosecution was malioious. 

The plaintiff Badal and the defendant Bhabooti 
both come from the same part of the United Pro¬ 
vinces and they have been in Karaohi for many 
years. The plaintiff ba9 been employed in tho flour 
mill of Rijhumal Assanand at Karachi for the 
last 13 or 14 years. He alleges that it was at his 
instance and with bis help that the defendant 
obtained employment in the same mill, where the 
defendant served for a period of about two years. 

He alleges that after the defendant joined Rij- 
humal’s service, some disputes arose between the 
defendant and himself over a loan whioh had been 
made by him to the defendant. He also alleges 
that he found tho defendant committing thefts of 
flour from the mill and had to report to his Seth 
against the defendant on that account. He says 
that on one occasion the defendant was aotually 
caught stealing flour, that this was brought to the 
notice of tho employers by the plaintiff, and the 
defendant was dismissed from service in consequ¬ 
ence. Thi9 according to tho plaintiff ocourred about 
4J years ago. The plaintiff states that since then 
the plaintiff and the defendant have been on very 
bad terms, and he alleges that after the defen¬ 
dant had left the service of Rijhumal, he asked the 
defendant to return the loan made by the plaintiff, 
and the defendant then filed the false complaint 
before the Third Additional City Magistrate of 
Karaohi on 24th May 1940, which is the subject ol 
this suit. In this complaint of whioh Ex. 6 is a 
certified copy, the defendant alleged that he had 
paid to the plaintiff a sum of Rs. 70 on 1st Novem¬ 
ber 1938 at the place where the defendant was then 
employed for the purpose of seouring a second-hand 
sewing machine for the defendant’s wife, that t e 
plaintiff had not purchased the sewing maohine 
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but had misappropriated the amount and so bad 
0 committed an offence falling under S. 403, Penal 
Code. Exhibit 7 is a certified copy of the order 
paseed by the Second Additional City Magistrate on 
29th October 1940 by which he dismissed the com- 
plaint under S. 203, Criminal P. C,, and refused to 
issue any process against the plaintifl. It is an 
admitted fact that during the pendency of the pro¬ 
ceedings before the Magistrate there were several 
hearings, that the plaintiff who had been served 
with a notice and his advocate also attended these 
hearings and that the plaintiff's advocate had asked 
questions to the witnesses during the preliminary 
inquiry. The plaintifl contends that the complaint 
filed was a wholly false one, that no amount bad 
been paid to him at all as alleged and that the 
relations between him and the defendant were such 
that the defendant could not have asked him to 
b obtain a sewing machine for the defendant, or paid 
him the Ra. 70 for that purpose. (After going 
through the evidence of the parties his Lordship 
concluded that the complaint was wholly false and 
without any reasonable or probable cause and pro¬ 
ceeded.] There can under the circumstances be no 
question about the complaint having been filed 
maliciously against an enemy, and in all probabi¬ 
lity in answer to inconvenient demands made by 
the plaintifl for repayment of monied advanced. 

There remains the question of damages to be 
considered. The plaintifl has claimed Ra. 250. Ac¬ 
cording to the evidence the plaintifl is an employee 
in the firm of Rijhumal Hassaram getting a salary 
of Rs. 27 and the defendant is an employee in the 
firm of Malukcband Jainabhai getting a salary of 
Rs. 23. The plaintifl states that be paid Rs. 50 to 
c his advocate to defend himself before the Magistrate. 
Ho also claims loss of salary for 15 or 20 days at 
the rate of 12 annas per day. I have to take into 
account the fact that although it may be said that 
it is always advisable for any person against whom 
a complaint is filed in which a preliminary inquiry 
is ordered and on whom notice has been issued by a 
Court, to engage an advocate to watch his interests 
duriEg the preliminary inquiry, it is not necessary 
that this should bo done. Having regard to all the 
facts and having regard to the poor circumstances 
of the parties I think a sum of Rs. 30 may be re¬ 
garded as a fair sum to cover the expenses neces¬ 
sarily incurred by the plaintiff in engaging an 
advocate. I would also award him Rs. 10 extra for 
loss of salary and other expenses incurred by reason 
of the necessity to attend the hearings of the case. 

In view of the above I would answer the issues 
“ raised as follows : 

luue 2. Was the complaint filed by defendant 
falso, malicious and without reasonable and pro¬ 
bable cause. 

This issue is answered in the affirmative. I hold 
that the oomplaint filed by the defendant was false 
and without reasonable and probable cause and 
malicious. 

Issut 2. To what damages, if any, is the plaintifl 
entitled. 

With regard to this issue I would assess the 
damages suffered by the plaintifl at Bs. 40. 

There will, therefore, be a decree for the plain¬ 
tifl against the defendant for Ra. 40 with ooata. 

G.N./R.K. Order accordingly . 
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Davis C. J. and Weston J. 

Sadhumal Phagunmal and another — 

Appellants 

v. 

Hassanand Menhomal and others — 

Respondents. 

First Appeal No. 7 of 1939, Decided on 9th April 
1942, from judgment and decree of First Class, 
Sub-Judge, Sukkur, D/- 31st October 1938. 

(a) Evidence — Sworn statement of plaintiff 
In open Court—Court can rely on statement If 
believed to be true and if there is no contrary 
evidence. 

A Judge is perfectly justified in relying upon the y 
sworn statement of the plaintiff made in open 
Court before him, if he believed it to be true and if 
there waa no evidence to the contrary. [P 143ft] 

C. P. C._ 

(*40) Chitaley, O. 20 R. 4 N. 5. 

(b) Specific Relief Act (1877), S. 42, Ill. (e)— 
Construction—GHt by Hindu widow — Suit by 
nearest prospective reversioner for declaration 
that gift is void is maintainable under S. 42. 

The reference to ‘'legal necessity" in Illus. (e) to 
S. 42 is merely incidental to the particular aliena¬ 
tion to which the illustration refers. An alienation 
for legal necessity by a widow may be valid but this 
does not affect a case of gift. The case therefore 
against a gift is stronger than the case of an aliena¬ 
tion in lllua. (e). A suit by the nearest prospective 
reversioner for declaration that a gift by a Hindu 0 
widow is void as against reversionary heirs of her 
husband is one which is contemplated by S. 42 as 
is shown by the Illus. (e) to that section : (*25) 12 
A.I.R. 1925 P.C. 216 and (*17) 4 A.I.R. 1917 P.C. 
196, Rel. on. (P 1446,c] 

Hindu law — 

(’40) Mulls, Page 219 Pis. (j) and (k); Pago 221 
8 . 205. 

(’38) Mayne, Page 817 Pt.(d);Page 817 Para. 679. 

Manghanmal Bhojraj — for Appellants. 

Dipchand Chandumal — for Respondents. 

DAVIS C. J. — This is a first appeal against a 
judgment of the First Class Subordinate Judge of 
Sukkur. There were only two very simple points 
which appear clearly to have been decided correctly 
by the learned Subordinate Judge. The first was ; 
that the suit is one for a declaration by the nearest 1 
reversioner, that a gift in favour of defendants 1 
and 2 is void after her life time. The plaintifl is the 
sister’s son of one Wadhumal whose widow is the 
lady who gifted away the property, while defen¬ 
dants 1 and 2 are minors and grandsons of her 
brother. It was alleged in the plaint that the plain¬ 
tifl was the nearest reversioner and none of the con¬ 
tentions, raised in the lower Court that he is not 
the nearest reversioner has been repeated before us. 

It is quite clear from the record that the plaintiff 
is the nearest reversioner of the widow. 

It waa said that the learned Judge has relied 
upon the plaintiff's word alone on this point. The 
learned Judge was perfectly justified in relying upon 
the sworn statement of the plaintifl made in open 
Court before him, if he believed it to be true and if 
there was no evidence to the contrary. But in state¬ 
ments made by the father of the minors, he has 
admitted Wadhumal had left no issue, no father, 
no mother, no brother and no sister, and he admit* 
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ted the plaintifi was deceased’s sister’s son and the 
deceased had left no near relations. We can see no 
ground for argument that the plaintiff Hassanand 
is not the nearest reversioner of Wadhumal’s 
widow, Shrirnati Jethibai, defendant 3. The next 
point was as to the maintainability of the suit. On 
the strength of an unauthorized ruling, it was con- 
tended that no suit for declaration of the nature 
sought by the plaintifi would lie, for the alienation 
was not a sale or mortgage but a gift. Such a con¬ 
tention however appears, refuted by S. 42, Specific 
Belief Act, itself. In Ulus, (e) to this section there 
is a case which though not in express terms directly 
in point, aflords sufficiently clear and explicit guid¬ 
ance in this case. Illustration (e) to S. 42 says: 

"The widow of a sonless Hindu alienates part of 
the property of which she is in possession as such. 
The person presumptively entitled to possess the 
property if he survive her may, in a suit against 
the alienee, obtain a declaration that the alienation 
was made without legal necessity and was therefore 
void beyond the widow’s lifetime." 

It was argued that a gift is not an alienation 
within the meaning of the illustration and that the 
.reference to "legal necessity" in Illus. (e) prevents 
the application to a case of this nature of this illus¬ 
tration or oven of this section. We think the fact 
that in this case there was a gift and not a sale or 
mortgage makes not the least difference; the refer¬ 
ence to 'legal necessity’ in Illus. (e) is merely inci¬ 
dental to the particular alienation to which the 
!illustration refers. An alienation for legal necessity 
by a widow may be valid but this doe3 not affect a 
case of gift. The case, therefore, against a gift is 
stronger than tho case of an alienation in Illus. (e) 
and though the words of the law are dear on this 
point, there is a judgment of the Privy Council 
which should remove tho last remaining doubt as 
to the application of the law in a case of this nature. 
In A.I.R. 1925 T. C. 216,1 their Lordships said : 

"The 6uit for declaration that a gift by a Hindu 
widow is void as against reversionary heirs of her 
ihusband is ono which is contemplated by the 
Specific Relief Act (Act 1 of 1877, S. 42) as is shown 
by tho explanation lettered (e) to that section. But 
it is established that such a suit is prima facie 
competent only to tho nearest prospective rever¬ 
sioner." 

The plaintiff in this case is the nearest prospec¬ 
tive reversioner. The same view also finds expres- 
eion in another Privy Council case in A. I. R. 1917 
P.C. 196. a We cannot see therefore that this appeal 
can succeed on either of the two grounds, namely, 
one, that the plaintiff is not proved to be the nearest 
reversioner or two. that a suit of this nature would 
not lie. Tho appeal is, therefore, dismissed with 

C0S G.N./R.K. Appeal dismissed. 

1. (’25) 12 A.I.R. 1926 P. C. 216 : 89 I. C. 773 : 5 
Rang 186 :52 I.A. 265 (P.C.), Kirkwood v. Maung 

2 S ‘?'l7) 4 A.I.R. 1917 P.C. 196 : 43 I. C. 484 : 45 
Cal. 510 : 45 I. A. 21 (P. C.), Saudagar S.ngh v. 
Pardip Narayen Singh. 
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Davis C. J. and Weston J. 

Smt. Jasodabai w/o Pokardas _ 

Defendant 2 — Appellant 

V. 

Gopaldas Haridas , Defendant 1 and 
another , Trustee — Respondents . 

. F lfl t ft4 A PP eaI No - 10 of 1939, Decided on 10th 
April 1942, against order of First Class Subordinate 
Judge, Shikarpur, D/- 17th December 1938. 

(a) Award — Reference pending suit—Decree 
passed in terms of award—Objections to terms 
of award cannot be raised by appeal or revision. 

Where on a reference to arbitration during the 
pendency of a suit an award is duly made and 
embodied in a decree of the Court objections to the / 
terms of the award cannot be raised under the guise 
of an appeal or revision. [P 145a] 

C. p, g. __ 

(’40) Ch'italey, S. 115, N. 2. Pfc. 1. 

(’41) Molla, Page 408, Note "Limits of revisional 
jurisdiction." 

(b) Civil P. C. (1908), O. 40, R. 3 (c) and S. 47 
—Order directing receiver to pay certain amount 
according to terms of decree either to party to 
suit or third person is valid — Such order falls 
under O. 40, R. 3 (c) and not under S. 47 or 
O. 40, R. 1 or R. 4—Hence no appeal lies. 

An order directing the receiver to fulfil the terms 
of a decree which is valid and binding and to pay 
a certain amount according to the terms of the 
decree to a party to the suit or a third person is not g 
wrong. Such an order falls under 0.40, R.3 (c) and 
not under S. 47 or O. 40, R. 1 or R.4 and therefore 
no appeal lies therefrom. [P 145 d] 

Q p Q _ 

C40) Ch’italey, O. 40, R. 3, N. 5. 

(’41) Mulla, Pago 1152, Pt. (j). 

Dipchand Chandtimal — for Appellant. 

Oordhan T. Vazirani — for Respondent 2. 

DAVIS C. J _This comes to us as a first appeal, 

but it should be a revision application because the 
ordor of the Judge is clearly one made under O. 40, 
R. 3 (c), Civil P. C., to which the learned Judge 
refers, and under O. 43, R. 1 (s), Civil P. C., an 
appeal will lie only against an order made under 
R. 1 or R. 4 of O. 40, Civil P. C. We are however 
prepared to deal with this as a revision application 
under S.115, Civil P. C., and if we had found the h 
learned Judge had no jurisdiction to make theorder 
which he has done, we should have interfered. We 
think however there is no doubt that he has juris¬ 
diction. Tho applicant is one Shrirnati Jasodabai, 
and she was a party to an interpleader suit brought 
by one Missir Chotalal, who was in possession of 
the estate of ono Seth Manghanmal, which included 
a sum of Rs. 15,000 with reference to which the 
applicant states she has great apprehensions. Her 
apprehensions are not confined, we think, as wo- 
first stated, to tho omission by the two triuteea 
under an award decree to see that certain building 
to be built out ot these Rs. 15,000 wiU bear outside 
the name of Manghanmal HaridasBbatiaJawa,ana 
in the hall inside, the names of Seth Pokardwand 
Shrirnati Jasodabai. But her apprehensions, astma*iy 
put before us by her learned advocate, were thatt 
money might be misappropriated by Diwan Pnb 
das, who is one of the trustees under the award and 
she clearly desires that certain restrictions should 
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be attached to the payment of thi3 Rs. 15,000 to 
the trustees. But opportunity to impose such res¬ 
trictions has, we think, passed, and she cannot effect 
her purpose under the guise of an appealor a revision 
application. It appears that there was a reference 
duly made, and an award duly made in this inter¬ 
pleader suit brought by Missir Cbotalal to which 
Seth Gopaldas and Shrimati Jasodabai, the present 
applicant were parties. Objections were subsequently 
brought by Seth Gopaldas to this award which were 
overruled. Shrimati Jasodabai could, just as well as 
Seth Gopaldas, have brought objections, if sho had 
wished to do so : she did not do so. We do not see 
therefore how she can now justly complain against 
the terms of the award. In para. 1 of the decree 
which embodied the award, it was stated that : 


“Regarding Rs. 15,000 out of Ra. 25,000 devoted 
by Seth Manghanmal towards Krishin Arpan or 
0 charity of the Bhatia Panchayat hall and buildings, 
it is directed that out of monies in the 6uit, rupees 
15,000 should be paid to Diwan Pribhdas son of 
Shivaldas Kenal President of Bhatia Panchayat and 
Seth Gopaldas son of Haridas defendant 1 for carry¬ 
ing out the purpose agreed to by the parties." 


An attempt was made by Diwan Pribhdas and 
Seth Gopaldas to obtain the execution of this decree 
by an execution application, but it was unsuccessful 
and the execution application was withdrawn on the 
objeotion that as Diwan Pribhdas was not a party 
to the decree, he was not entitled to execute it. For 
this or possibly some other reason, the Nazir of 
the Civil Court Shikarpur was appointed as receiver 
under O. 40, R. 1, Civil P. C., on 2nd December 
1935. No objeotion, it appears, was made to this 
appointment or when the Nazir took charge of the 
c entire immovable property of Seth Manghanmal to 
tho valuo of 1J lac. He had, at the time an appli¬ 
cation was made under O. 40, R. 3, Civil P. C., a 
sum of Rs. 18,557-3-2 and interest in his possession. 
Ho had therefore funds from which an order for 
tho payment of Rs. 15,000 was to be satisfied, and 
this order was made by the First Gloss Subordinate 
Judge on 17th December 1938. We cannot see that 
an order that a receiver should fulfill the terms of a 
decree, which is valid and binding, is wrong; and 
this is the effect of the order of the Subordinate 
Judgo. 

Under O. 40, R. 8 (o), Civil P. C., a Coart may 
direct the reoeiver to pay any amount due from 
him; suoh amount is obviously due to and payable 
to somo third person, not necessarily the party to 
tho suit. Our attention was invited to a case reported 
d in A.I.R. 1935 Mad. 464* in which it was held that 
an order to a receiver to pay a certain sum of money 
was appealable undor S. 47, Civil P. C., but on the 
facts of that case the ordor was an order to a 
reoeiver, who was a defendant in the suit, to pay 
monoy which ho had received as defendant before 
bis appointment as receivor, and which he had not 
received as a recoiver. Clearly the faotswero entirely 
different from this case where thore is no question 
of a receiver being a defendant to the suit, and no 
question of an order directing him to pay money 
which ho has receivod other than as receiver. It is 
not therefore right to say that the order passed by 
the learned Judge fails under S.47, Civil P. O., and 
not right to say that it falls under O. 40, R. 1 or 
R. 4, Civil P. C., against whioh an appeal will lie 
under O. 43, R. 1 (s), Civil P. C. Clearly it was an 


X. (’36) 22 A. I. R. 1935 Mad. 464 : 156 L O. 886 : 
68 M.D.J. 628, Ramohandram Chettiar v.Verivada 
Chettiar. 
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order passed under 0.40, R. 3 (c), Civil P. C., against 
which no appeal lies. There appears to us nothing 
wrong with the order, and there appears no room 
whatever for interference with the order of the 
learned Judge. We therefore dismiss the revision 
application with costs. 

G.N./R.K, Application dismissed. 
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Gopaldas Metharam — Plaintiff 

v. 


Hemandas Ramrakliiomal and others — 

Defendants. 

Suit No. 271 of 1937, Decided on 2lst April 1941, 
(a) Limitation Act (1908), S. 10 — Whether 
executor is trustee lor specific purpose depends 
on facts of each case — Executors under will 
expressly called trustees and entrusted with 
testator’s property for certain definite purposes 
— S. 10 applies. 

Whether an executor is a trustee for a specific 
purpose depends upon the facts of each case : 11 
Bom. L. R. 1187, Rel. on. [P 150 d] 

Section 10 applies to executors under a will who 
are therein expressly called trustees and are entrus¬ 
ted with the testator's property for oertain definite 
purposes: 8 Bom. H. C. R. 669, Ret. on. [P 150d,e] 
Limitation Act — 


('42) Cbitaley, S. 10 N. 16. 

(’38) Rustomji, Page 196 Note : "Exeoutor — 
When express trustee for legatees and credi- 9 
tors." 


(b) Limitation Act (1908), S. 10 and Art. 123 
—Scope and applicability—Essentials for appli¬ 
cability of S. 10 to any suit indicated — Suit by 
plaintiff to recover from trustees of testator's 
estate sum of money alleged to have been be¬ 
queathed to him under will—Declarations pray¬ 
ed for unnecessary and constituting merely 
grounds of plaintiff's claim — S. 10 does not 
apply — Suit is governed by Art. 123. 

What S. 10 contemplates is a breaoh of an ex¬ 
press trust by a trustee, a diversion of trust pro- 
perty or the proceeds thereof to purposes not specified 
in the trast, or a conversion of trust property or 
the proceeds thereof, and a suit for tho recovery of 
suoh property or proceeds for the benefit of the trust 
so that such property or proceeds may bo utilized h 
for tho purposes of the trust ; 6 All. 1 (P. C.) and 
(*27) 14 A.I.R. 1927 Bom. 398, ReL on. [P 150/, g] 

In order that S. 10 should be applicable to any 
particular suit three essentials must be satisfied : 

(1) the defendant must bo a person in whom pro¬ 
perty has become vested in trust for a specific pur¬ 
pose; (2) the purpose of the suit must be to follow 
in the hands of the defeudant the trust property or 
the proceeds thereof or to demand from tho defen¬ 
dant an account of tho tru9t property or the pro¬ 
ceeds; (3) tho plaintiff must be a benofioiary so 
interested in the trust as to entitle him to institute 
a suit for suoh purposos and claiming suoh reliefs : 

4 Cal. 465, Bet. on. [P ifiOb.o] 

A suit by the plaintiff to recover from the trustees 
of the estate of the deceased testator a sum of 
money alleged to have been bequeathed to him under 
the testator’s will coupled with a prayer for decla¬ 
rations whioh are wholly unnecessary and merely 
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constitute the grounds of the plaintiffs claim to a 
decree for the amount sought to be recovered does 
not fall under S. 10 but is governed by Art. 123 : 
Case law discussed. [p I50e; P lolej 

Limitation Act — 

(’42) Chitaley, Art. 123 N. 8. 

(’38) Rustomjee, Page 1058 Pt. 4. 

(c) Limitation Act (1908), Art. 123— Suit in- 
stituted originally on 29th November 1937—As 
result of amendment of plaint on 7th November 
1940 suit becoming one by legatee to recover 
his legacy pure and simple—Suit must be taken 
to have been instituted on 7th November 1940 
and 12 years* period under Art. 123 must date 
back from that date. 

A suit was instituted originally on 29th Novem¬ 
ber 1937. On 7th November 1940 the plaintiff’s 
application to amend the plaint was granted and as 
a result of the amendment the suit became one by 
a legatee for the recovery of his legacy pure and 
simple : 

Held that 7th November 1940 must be taken to 
be the date of the institution of the suit and the 
plaintiff's claim under Art. 123 was barred except 
in respect of a period of 12 years prior to 7th 
November 1940. [P I51e] 

Limitation Act — 

(’42) Chitaley, Art. 123, N. 2 Pt. 4; N. 11. 

(’38) Rustomji, Page 1058 Pts. 4 to 7; Page 1064, 
Note “Commencement of limitation.** 

(d) Succession Act (1865), S. 121 — Gift with 
condition that on happening or not happening 
of specified uncertain event it shall cease is 
valid under S. 121 — To effectuate defeasance 
gift over is not necessary — Will by Hindu in 

1899 _ Legacies in favour of brothers—Any 

brother disputing testator's right to bequeath 
properties in will to forfeit any claim under 

will_Forfeiture clause held not repugnant to 

Hindu law—Principles of S. 121 held should be 
applied— Forfeiture clause held valid — Words 
“any of my brothers’* in forfeiture clause held 
did not include sons of brothers. 

Section 134, Indian Succeesion Act, 1925 which 
reproduces S. 121, Indian Succession Act, 18C5, is 
a departure from English law, viz., that a gift may 
be coupled with a condition that on the happening 
or not happening of a specified uncertain event it 

eball cease, and that to effectuate thedefeasancea gift 
over is not necessary as required by English law. Ac¬ 
cording to S. 121 , if thecondition subsequent is valid, 
if accompanied by a gift over it will bo equally 
valid without the gift over. In England >t >s treated 
as in terrorem. The condition referred to in S. 121 
is a condition subsequent which terminates an in¬ 
terest It is not a conditional limitation which 
creates an interest in a third person. [P 1526,c] 

Under a will executed by a Hindu on 26th March 
1899 tbo testator bequeathed certain properties to 
various persons including his brothers and provided 
that if any of his brothers raised an, dispute re- 
garding his solo right to the properties bequeathed 
and regarding an, of the prov.e ons of the will and 
refused to acknowledge bis right to make the will 
he would forfeit an, benefit given to him by the 
will. One of the brothers M along with his sons 
instituted a suit in 1905 contesting the will : 

Held that as the will was executed by a Hindu in 
1899. 8s. 194 and 121. Succession Acts of 1925 and 
1865 did not apply. There was nothing in the for- 
feiture clause repugnant to Hindu law and in the 


7# Hemandas AIR 

of a 7, r ? Ie °' H , inda >aw applicable in such 

el«M 8 - he :e 1,d “?’„ aDd . biDdiD g eflec ‘ of a forfeiture 
clause in the will of a Hi D du in India must fco 

determined according the principle involved in 

S 121, Succession Act, 1865. The forfeiture clause 

therefore was valid and binding on tbe brothers 

and il by instituting the suit in 1905 incurred a 

forfeiture of legacy provided for him in the will. 

(P 152c, d] 

Held further that the words “any of my 
brothers’’ in the forfeiture clause were unambigu¬ 
ous and did not include the sods of the brothers. 
Therefore the sons of M were not affected by the 
forfeiture clause even though they were parties to 
the suit of 1905. [P I52d,aj 

Hindu law — 

(*40) Mulla, Page 459 Pt. (e). 

(’38) Mayne, Page 899 Pt. (u). 

(e) Gilt—Doctrine of acceleration explained— 
Testator bequeathing to M legacy of 4 per cent, 
interest on Rs. 20,000 to be paid out of testator’s 
estate and after A/’s death to his sons or son— 
Doctrine of acceleration held not applicable 
because legatees did not acquire any interest in 
testator’s estate and also because persons who 
were to take it subsequently were only ascer¬ 
tainable at future date. 

The doctrine of acceleration is based on the prin¬ 
ciple that property cannot lie 'in vacuo'; it must 
vest in some person or persons and hence when a 
prior interest in come particular property fails by 
reason of death, forfeiture, eto., the subsequent in¬ 
terests in that same property become accelerated 
because that property cannot lie 'in vacuo’. 

[P 153a] 

Under the testator’s will, the executors and 
trustees not having invested the sums specified in 
the will in somo good security as directed in the 
will the legatee M and after his death his sons or 
eon became entitled only to 4 per cent, interest on a 
sum of Rs. 20,000 to be paid out of tbo testator’s 
estate. The question was whether M haviDg in¬ 
curred a forfeiture of his legacy duriDg his life-timo 
the doctrine of acceleration applied 60 as to entitle 
the sons of M to claim interest from the date of 
forfeiture and not merely from M's death : 

Held that tbe doctrine of acceleration was wholly 
inapplicable to the case as tho legatees did not 
acquire any interest in tho estate of tho testator 
and tbe legacy to M and the legacy to his sons or 
son were two separate and independent things even 
though each was a legacy of 4 per cent, interest on 
Rs. 20,000 : [ p 162 *> 

Held further that the legacy in favour of M 's 
sons could not be accelerated for the additional 
reason that tbe persons who were to take it were 
only ascertainable at a futuro date for “the sons or 
son” of M (legatee) was a class not ascertainable at 
the time of the testator’s death and not ascertain¬ 
able except on the death of the !legatee: (1876) » 
Ch. D. 703; (1927) 2 Ch. 264; 10 Cal. 482 (P. C.| 
and (1890) 15 A. C. 289, Disting. [P 

T. P. Act — 

(’42) Chitaley, S. 27 N. 2. 

(’36) Mulla, Pages 138 to 140 Notes 2 to 5. 

(’34) Mitra, Pages 110-111 N. 138. 

(f) Hindu law—Gift—Bequest to son f 1 s 
life and after his death to Ai’s son 8 ^® lhers 

in existence at date of bequest and SsbJ g 

to be born after date of bequest— Beque 
is valid but void as regards S*3 brothers bom 
subsequent to date of bequest. 
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Where a Hindu testator makes a bequest to his 
a son M (or life and after M's deuh to h:s granisoa 
S (M's son ) who wa= in existence at the date of 
the bequest and other crsnisons (S’s brothers) who 
might be born after the date of the bequest and 
some grandsons are born after the date of the 
bequest, the legacy is valid in so far as S is con¬ 
cerned but void as regards brothers of S born after 
the date of bequest. [P 153e] 

Hindu law— 

(’40) Mulla. Pace 433 Pt. (hi; Page 453 Pt. (d). 

('3S| Mayne, Page 869 Para 731. 

(g) Hindu law—Gift—Gift to members of co¬ 
parcenary — Members take as tenants in 
common and not as joint tenants unless con¬ 
trary intention appears from grant—Will held 
indicated contrary intention. 

, Where a gift or bequest is made to two or more 
persons who are members of a coparcenary, they 
nevertheless take as tenants-in common, and not as 
joint tenants or coparceners, unless a contrary in¬ 
tention appears from the grant (will held indicated 
a “contrary intention”). [P 153A] 

Hindu law— 

(*40) Mulla, Pages 465-466 S. 400(3). 

C38) Mayne, Page 903 Pts. (r). (3), (t). 

Dingomal A* ar<unsin$h — for Plaintiff. 

Diyihand Chandumal ; Afan<?hdnmaf Bhojraj ; 
M. C. Pinto ; and M. G. -1/nru — (or De(en- 
dants 2 and 3; 5; 6; and 7, respectively. 

JUDGMENT—This suit is concerned with and 
involves the interpretation of the will of Shewaram 
Ramrakhiomal, a document executed on 26th March 
1899 which during the past 40 years has in various 
forms been the subject-matter of litigation. The 
® testator Shewaram died on 27th May lo99 and the 
executors named in his will obtained probate thereof 
on 22nd March 1900. In 1905 Meiharam the eldest 
brother of Shewaram filed Suit No. 146 of 1905 in 
the District Conrt of Karachi alleging that the pro¬ 
perty disposed of by Shewaram in his will and a 
subsequent codicil was joint family property, that 
Shewaram was a member of a joint Hindu family 
and his will and the codicil were therefore a nullity. 
The 6uit became a cause celtbre and was ultimately 
decided by their Lordships of the Privy Council in 
a judgment reported in 12S.L R. 116.1 Their Lord- 
ships dismissed the suit upholding the findings of 
the trial and appellate Courts that the property 
disposed of by Shewarmm’s will and codicil was his 
self acquired property except as to the family dwel¬ 
ling house. In this suit we are mainly concerned 
d with els. 4 and 15 of the will which is Ex- 10 on 
the record. Clause 4 reads : 

“I bequeath to the following persons for life the 
interest of the soma of money 6et forth against his 
or her name, namely : 

Ba, 20,000 to Metharam Ramrakhiomal, 

>» »» n Rewachand Ramrakhiomal, 

»» »f n Sam an das Ramrakhiomal, 

»» »» n Ghandumal Ramrakhiomal, 

’* •» n Hemandas Ramrakhiomal, 

n » » Ratanchand Rewachand, 

n 5000 ii Tejan Metharam, 
n 12,500 i» Tulsiomal Basarmal, 
n *i n my daughter Sita, 
and I direct the executors to invest these several 
Bums in some good security in their names as trustees 

17 (*17) 1A.LB. 1917 P. C. 105 : 44 I.C. 269 : 45 
Oal 666: 45 LA. 41: 12 8.L.R. 116 (P.C.), Metha- 
ram Ramrakhiomal v. Rewachand. 


thereof and to pay interest accruing thereon to each 
of these persons respectively from time to time, 2 
during his or her life-time and until the said sums 
are invested the executors shall p 37 to each of these 
pers:n= interest out cf my estate at the rate of 4 per 
cent, from the date of my death till the date of 
such investments On the death of any cf these per¬ 
sons su:h interest shall he paid to the sons or soa 
of the deceased person during their or his life time. 
Thereafter baif the amount of such interest be paid 
to the widow of such deceased person if alive acd to 
the daughters of such deceased persons if alive and 
the remainin’ half shall form part of my trust fund 
hereinafter mentioned. In default of such wiiow3 
and daughters farther naif portion of interest shall 
go to other heirs of such deceased person." 

and clause 15 thus : 

“I declare that this will deals with my self- 
aoqaired properties and the same have been acquired / 
by me without any aid from the family fund which 
is distinct from my self-acquired propertyand which 
is in charce of my brother Metharam Ramrakhio¬ 
mal, and I direct that if any of my brothers raises 
any dispute regarding my sole right to the same 
and regarding any of the provisions of this will and 
refuses to acknowledge my right to make this will, 
he shall forfeit any benefit given him by this will.' 1 

No evidence has been placed on the record as to 
what transpired between the date of Shewaram’s 
death and the institution of Metharam'a suit in 
1905, whether or not any of the legatees mentioned 
in cl. 4 of the will demanded payment from the 
executors acd trustees, whether Metharam made 
any such demand. Nor is there any evidence on the 
record whether Metharam at any time till his death 
in 1916 demanded payment under the legacy be- 0 
queathed to him. This however is clear; on 17th 
March 1930 tue then executors and trustees of 
Shewn ram's will made an application to the Coart 
of the Judicial Commissioner of Sind under S. 34, 
Trusts Act. praying for the Court’s “opinion, advice 
and direction”. Paragraph 8 of that application 
which is Ex. 11 reads : 

“The questions regarding which the opinion, 
advice and direction of this Honourable Court are 
required are : 

(a) What is the proper interpretation and effect of 
cl. 4 of the will so far as the legacies of interest 
given to the sons of persons mentioned in the said 
clause are concerned. 

lb) Whether Sachanaod Rewachand is entitled 
to participate in the interest on the legacy of Seth 
Rewachand Ramrakhiomal in view of his being h 
horn after the death of the testator and in view 
of the award made by Mr. Dipchand Chandumal 
pleader referred to above. 

(c) Whether Motiram Ghandumal is entitled to 
the interest on the legacy of Chandumal Ramrakhio- 
mal in view of his being bom after the death of the 
testator. 

(d) Whether Rukmaaibai widow of Tejanmal is 
entitled to interest on the legacy of Tejanmal 
Metharam in view of her being married to the said 
Tejanmal Metharam after the death of the testator 

(e) Whether the sons of Metharam Ramrakhiomai 
have not forfeited their interest under the will by 
reason ol Metharam Ramrakhiomal having disputed 
‘he will and came under forfeiture clause 15 of the 

This application was dismissed on 25th October 
1932 on technical objections raised to it by th£ 
advocates of some of the legatees mentioned in ch 4 
of the will. When Metharam died la 1916 he left 
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five sons: Tejanmal,Sunderdas, Gopaldas the plain¬ 
tiff, Khemchand and Tikamdas, the last of these 
was born in 1909 long after the death of Shewaram. 
The present suit was instituted on 29th November 
1937 by Gopaldas the third son of Metharam. The 
plaint was headed: “Suit for declaration and 
administration of the legacy and account valued at 
Rs. 6000. M The first four defendants are the pre¬ 
sent trustees of the estate of Shewaram Ramrakhio- 
mal. Defendants 5 and 6 are the sons of Sunderdas 
a brother of the plaintiff who died on 25th Decem¬ 
ber 1934. Defendant 7 is a brother of the plaintiff; 
defendants 8 and 9 along with defendants 1 and 2 
are the trustees of the estate of Tejanmal the eldest 
brother of the plaintiff who died on 7th January 
1927. 

The plaintiff in this plaint sets oat in eztenso 
cl. 4 of the will of Shewaram and his main conten¬ 
tions are embodied in paras. 5, 6 and 7 which read 
thus : 

“5. That the trustees however failed to pay to the 
said Metharam Ramrakhiomal the amount due to 
him under the legacy bequeathed in his favour 
alleging that the said Metharam having filed the 
Suit No. 146 of 1905 and having thereby disputed 
the right of the testator to make the will had for¬ 
feited the benefit given to him under the said will. 

6 . That the plaintiff however submits that the 
suit filed by Metharam was under a bona fide belief 
that the deceased Shewaram could not dispose of 
the properties under his will the same being joint 
family property and the fact that the suit was 
decided against him does not render him liable to 
forfeiture as contended by the trustees. In any case 
Metharam had partly succeeded in the suit for the 
Court decided that the deceased testator had no 
right to make any will in respect of the property 
worth about 1/2 lakh which was held to be the 
joint family property. The plaintiff accordingly 
submits that the forfeiture clause did not come into 
operation against Metharam, that Metharam was 
entitled to the interest under the legacy till his 
death and on his death the amount of interest 
accrued due, devolved on his four sons. 

7. That in any case in the event of this Honour¬ 
able Court holding that Metharam forfeited his 
rights under the legaoy, there was acceleration of 
the estate by virtue of the said forfeiture and the 
plaintiff and his three brothers became entitled to the 
interest on Rs. 20,000 from the date of forfeiture.’ 

Paragraph 20 is the prayer clause which reads: 

“The plaintiff prays judgment and decree as 

^MFor a declaration that he is a beneficiary 
under the will of Seth Shewaram Ramrakhiomal 
and as such is entitled to the interest as claimed 

(b) That interest due in respect of his legacy be 
administered and the account taken and the amount 
found due together with interest thereon be paid to 

him. 

(o) Costs of the suit. 

(d) For suoh other and proper relief as to this 
Honourable Court may consider fit and proper 

under the circumstances of the case. 

Defendant 7 Tikamdas Metharam died on 11th 
July 1938, bis minor son Bbagwan was brought on 
the record and the plaint was amended in August 
1938. Again on 1st May 1939 on application made 
by the plaintiff the plaint was allowed to be 
amended and the prayer clause in this amended 

pl “10. r 'The plaintiff prays for judgment and decree 
as under: 


(a) For a declaration that Metharam Ramrakhio- 
raal did not forfeit his rights under the will of Seth 6 
Shewaram Ramrakhiomal and that the plaintiff as 
one of the heirs of Metharam Ramrakhiomal is 
entitled to claim I/4th portion of the interest on 
Rs. 20,000 from the date of the testator’s death to 
the date when Metharam Ramrakhiomal died as 
stated in Para. 6 of the plaint or to i/5th share if 
this Honourable Court holds that Tikumal would 
also succeed to a share as one of the heirs of 
Metharam Ramrakhiomal. 

(b) Should this Honourable Court be pleased to 
hold that Metharam Ramrakhiomal did forfeit his 
interest or bequest under the will of Seth Shewaram 
Ramrakhiomal then and in that case, the plaintiff 
claims that he is entitled to i/4th share of interest 
on Rs. 20,000 from the death of testator till the 
forfeiture occurred iu 1905 and thereafter to the 
same l/4th portion of interest on Rs. 20,000 by / 
reason of the acceleration of the estate as stated in 
Para. 7 of the plaint. 

(c) That the plaintiff be further declared as enti¬ 
tled to claim accounts from the trustees as a bene¬ 
ficiary under the said will and to an account of 
1 /4th share of the interest on Rs. 20,000 from the 
date of the death of Metharam Ramrakhiomal until 
the death of Tejanmal on 7th February 1937 and 
thereafter of l/3rd share of interest on Rs. 20,000 
until the death of Sunderdas Metharam as stated 
in para. 11 of the plaint and thereafter of half the 
interest opto the time Khemchand died and after 
his death the whole account of sum of Rs. 20,000 
until hie life-time, as directed in the will or in the 
alternative from such other dates and in suoh 
shares as this Honourable Court may determine. 

(d) The plaintiff also prays that the Court be g 
pleased to direot defendants 1 to 4 to render 
accounts to the plaintiff from the death of Seth 
Shewaram Ramrakhiomal and to pay him such 
amount as this Honourable Court holds to be due to 
him on account of shares with further interest os 
this Honourable Court may be pleased to award to 
him from the very commencement. 

(e) Costs of the suit. 

(f) For such other and proper relief as to this 
Honourable Court may consider Stand proper undor 
the oireumstances of the suit." 

In July 1939 Jasodabai widow of Khemchand a 
brother of the plaintiff who died in 1936 after bav¬ 
in* been adjudicated an insolvent applied under 
0.1, B. 10, Civil P. C., to be joined as a party to 
the suit. The application was allowed and the 
plaint was in consequence again amended on 37 tn n 
July 1939. Issues in the suit had been framed on 
26th January 1939 and remained os they were except 
for a formal amendment of issue 16 made after 
Jasodabai bad been joined. The suit came on for 
hearing on 6th August 1940 and the hearing pro¬ 
ceeded^ that date and the two following days and 
again on 16th September, 30th September, 2nd 
October 1940. On 14th October the ne*i *»«•«[ 
hearing the learned advocate for the plwntiS asked 
for adjournment on the ground that he wished 

amend the plaint in view oftheargumenUjUch 

had been addressed to the Court by the learned 
advocate for defendants 2 and 3 on issues la^ 

relating to the frame of ttaj ait a d NoTem ber 
The hearing was adjourned and on ^ 

last amended plaint reads as follows . 
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“19. The plaintiff prajs for judgment and decree 
a as under : 

(a) For a declaration that Metharam Ramrakhio- 
mal did not forfeit bis rights under the will of 
Seth Shewarara Ramrakhiomal and that the plain¬ 
tiff as one of the heirs of Metharam Ramrakhiomal 
is entitled to claim Jth portion of the interest on 
Bs. 20,000 from the dale of the testator's death to 
the date when Metharam Ramrakhiomal died as 
stated in para. 6 of the plaint or to l/oth share if 
this Honourable Court holds that Tikumal would 
also succeed to a share as one of the heirs of Metha¬ 
ram Ramrakhiomal. 

(b) Should this Honourable Court be pleased to 
hold that Metharam Ramrakhiomal did forfeit his 
interest or bequest under the will of Seth Shewaram 
Ramrakhiomal then and in that cose, the plaintiff 
claims that he is entitled to Jth share of interest 

b on Rs. 20,000 from the death of the testator till 
tho forfeiture occurred in 1905 and thereafter to 
same £th portion of interest on Rs. 20,000 by reason 
of the acceleration of the estate os stated in para. 7 
of the plaint. 

(o) That the plaintiff be further declared as en¬ 
titled to claim from the trustees as a beneficiary 
under the said will Jth share of the interest on 
Rs. 20,000 from the date of the death of Metharam 
Ramrakhiomal until the death of Tejanmal on 7th 
February 1927 and thereafter to Jrd share of inter¬ 
est on Rs. 20,000 until the death of Snnderdas 
Metharam as stated in para. 11 of the plaint and 
thereafter of half the interest upto the time Khem- 
cband died and after hie death the whole account 
of Bum of Rs. 20,000 until his life time, as directed 
in tho will or in the alternative from each other 
c dates and in such shares as this Honourable Court 
may determine. 

(d) For a decree for Rs. 9426-1-3 as calculated in 
the statement of otaim marked 'A' against defen¬ 
dants 1 to 4 or suoh sum as this Honourable Court 
holds the plaintiff to bo ontitled to. 

(e) Costs of the suit and interest at 6 per cent, 
from tho date of suit till realization. 

(f) For suoh other and proper relief os to this 
Honourable Court may consider fit and proper 
under the circumstances of the suit." 

It is on the basis of this plaint that the hearing of 
tho suit has thereafter proceeded and been argued and 
is now to be decided. Substantially the suit is now 
one for recovery from the trustees of the estate of 
Shewaram Ramrakhiomal, defendants 1 to 4, of 
Rs. 9426-1-3 which the plaintiff claims is due to 
d him under cl. (4) of the will of Shewaram Ram¬ 
rakhiomal partly as one of tho heirs of Metharam 
Ramrakhiomal and partly in his own right, or in 
the alternative in his own right only. A "statement 
of claim" has been annezod to this la9t amended 
plaint and tho correctness of the figures as worked 
out therein Is not disputed. The following issues 
were framed on 26th January 1939 : 

(1) Is the suit as framed maintainable ? 

(2) Is tho plaint sufficiently stamped 7 

(8) Is tho claim in suit or any part thereof bar¬ 
red by limitation 7 

(4) Did the sons of Metharam take the legaoy 
through their father and as his issues and were 
they affected by any disability or incapacity affect¬ 
ing their father 7 

(5) Did Metharam and/or his sons forfeit all the 
interest reserved to them under the will 7 (Covers 
paras. 6 and 6 of the plaint and paras. 8 to 5 of the 
W. S. of defendants 2 and 8). 


(6) Was there acceleration of the legacy in favour 0 
of tho sons of Metharam on forfeiture of interest of 
Metharam ? 

(7) Was the gift in favour of the sons of Metha¬ 
ram gift to a claes which became ascertained on the 
death of Metharam ? 

(8) Was Tikamda3 born after the death of the 
testator ? 

(9) If 60, was the gift or any part thereof in hifi 
favoar bad ? 

(10) Did the gift in favour of the sons of Metha¬ 
ram fail as a whole because Tikamdas could not 
take any interest in the gift 7 

(11) If not, when did the gift in favour of tho 
sons of Metharam take effect ? 

(12) Did the sons of Metharam take the gift as 
tenants in common ? 

(13) To what interest, if any, is the plaintiff en¬ 
titled 7 / 

(14) Is the plaintiff entitled to anything without 
sharing the same with defendant 7 ? 

(15) Wa3 the claim ofSunderdas settled by defen¬ 
dant 5 and is the said settlement binding on defen¬ 
dant 6 ? 

(16) To what interest, if any, are defendants 5 
and 7 entitled and can their claim be adjudicated 
in the present suit ? 

(17) General.'* 

In view of the lost amendment of the plaint 
issues 1 and 2 fall out and call for no decision. 
Issue 8 also has been abandoned. Tikamdas was 
born on 4th April 1909 a9 appears in Exs. 18 and 
19 and Shewaram Ramrakiomal died in 1899. 
Issues 14 to 16 also fall ont and need not be decid¬ 
ed. On the final amended plaint plaintiff claims 
bis own share and no question of sharing it with g 
defendant 7 arises. This defendant must obviously y 
institute separate proceedings in respeot of his 
alleged claim. So also must defendant 6. Issuo IS 
19 absorbed in the general issue 17. 

The issues that remain when the ground is thus 
cleared are not very artistically framed but they 
clearly involve tho following points : (l) Is the 
plaintiff's claim or any part thereof barred by limi¬ 
tation 7 (2) Did Metharam forfeit the legaoy re¬ 
served to him under cl. (4) of the will of Shewaram 
by reason of the forfeiture cl. (15) of the said will ? 

(3) Does the said forfeiture clause affect tho plain¬ 
tiff and the other 60 ns of Metharam 7 (4) If Metha¬ 
ram incurrod a forfeiture and tho forfeiture clause 
does not affect the plaintiff and the other sons of 
Metharam was there an acceleration of the legacy 
in favour of the latter? (5) Was tho legaoy in favour 
of tho sons of Metharam void in whole or in part U 
because Tikamdas s/o Metharam was not bom at 
the timo of tho testator's death? (6) Did the sons 
of Metharam take tho legacy as joint tenants or as 
tenants in common. 

It is these points I proceed to deal with and dis¬ 
pose of in the order set out above, and when I have 
done so it will only remain to record formal find¬ 
ings on issues 8 to 7 and 9 to 12. The issue of 
limitation really falls within narrow compass. The 
learned advocate for defendants 2 and 8 contended 
that the plaintiff's olaim as finally dofinod in the 
last amended plaint was a claim for a legacy be¬ 
queathed by a testator pure and simple and that the 
declarations prayed for in the prayer olauae were 
entirely unnecessary and must be treated as sur¬ 
plusage. The suit dearly fell under Art. 128 of 
Sob. 1, Limitation Act. The learned advocate for 
the plaintiff on the othor hand argued that the suit 
was one in whioh no question of limitation oould 
ariao. It was a auit falling within the purview of 
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rt S. 10,, Limitation Act, and such a suit could not be 
barred by any len R th of time. He conceded that if 
his contention failed the article of Sch. 1 of the 
Limitation Act applicable would be Article 123. 
section 10, Limitation Act, reads: 

.“ Notwithstanding anything hereinbefore con- 
tamed, no suit against a person in wbooi property 
has become vested in trust for any specific purpose 
or. against his Jegal representatives or assigns (not 
being assigns for valuable consideration), for the 
purpose of following in his or their hands such pro¬ 
perty or the proceeds thereof, or for an account of 
such property or proceeds, shall be barred by any 
length of time. 

For the purposes of this section any property 
comprised in a Hindu, Muhammadan or Budbi 9 t 
religious or charitable endowment shall be deemed 
to be property vested in trust for a specific purpose 
and the manager of any 6uch property shall be 
deemed to be the trustee thereof.*' 

In 4 Cal. 455, 2 the meaning of this section was 
explained thus: 

The words of this section mean that when a 
trust has been created expressly for 6ome specific 
purpose or object, and property has become vested 
in a trustee upon 6uch trust, the person who is 
beneficially interested in that trust may bring a suit 
against such trustee to enforce that trust at any 
distance of time without being barred by the law of 
limitation.’* 

In order that the section should be applicable to 
any particular suit there are then clearly three 
essentials : (1) the defendant must be a person in 
whom property has become vested in trust for a 
specific purpose; (2) the purpose of the 6uit must be 
to follow in the bAnd6 of the defendant the trust 
property or the proceeds thereof or to demand from 
the defendant an account of tho trust property or 
the proceeds; (3) tho plaintiff must be a beneficiary 
so interested in the trust as to entitle him to insti¬ 
tute a suit for such purposes and claiming 9uch 
reliefs. I feel no doubt that the first of these essen¬ 
tials is to bo found in the present case, defendants 
1 to 4 are persons in whom the estate of Shewaram 
Bamrakhiomal has vested os executors and trustees 
for specific purposes mentioned in the will Ex. 10. 
It has been argued that defendants 1 to 4 are merely 
executors, that they are trustees only in regard to 
tho rest and residue of the estate which alone under 
the terms of tho will is vested in them in trust; qua 
tho creditors and legatees mentioned in els. 3 to II 
of tho will defendants I to 4 are merely executors. 

I am not prepared to accept this argument. In 
cl. 2 of Ex. 10, tho word8 of appointment are 

“I appoint.to be executors of this my will 

and trustees of my estate.** 

Clause 13 (m) reads : 

“ I authorise the trustees to appoint by will or 
deed their successors in the office of such trustees 
on their deaths. In default of such appointment, 
the surviving trustees shall have the power to 
appoint any person in place of such deceased 
trustee.*' 

In 11 Bom. L. R. 1187, 3 it was held that whether 
an executor is a trustee for a specific purpose 
depends upon tho facts of each case. In 1896 P. J. 
512, 4 S. 10 was held to apply to executors under a 

2. ('79) 4 Cal. 455 : 3 C. L. R. 355, Khorodemonoy 
Dosseo v. Doorgamoney Dossce. 

3. (’09) 11 Bom L R. 1187 : 4 I.C. 283, Damodar 
Khimji v. Dayal Mowji. 

4. (*96) 1896 P. J. 512 : 8 Bom. H. C. R. G69, Dbanji- 
shaw Jamshedji v. Sorabji Hormasji Shet. 
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Will who were therein expressly called trustees and 
were entrusted with the testator’s property f 0r 
certain definite purposes. The second Sd^hird 
essentials, however, for the applicability of S 10 
are in my opinion entirely absent in this case 
\\batever may have been the nature of the suit as 
originally filed the final amendment of the plaint 
leaves no room for doubt as to the nature of the 
suit. It is expressly stated to be a "suit for declara¬ 
tion and recovery of Rs.9426-1-8.** The declarations 
asked for are wholly unnecessary and merely con¬ 
stitute the grounds on which the plaintiff bases his 
claim to a decree for Rs. 9426-1-3. The suit is, there¬ 
fore, one for the recovery of a 6um of money from 
an estate of which defendants 1 to 4 are trustees; it 
is not a suit for the purpose of following in the 
hands of the defendants trust property or the pro- 
ceeds thereof. In 6 All. 1* at p. 9 their Lordships 
of the Privy Council explained that the words "for 
the purpose of following in his or their hands such 
property** which appear in S. 10 mean "for the 
purpose of recovering the property for the benefit 
of the trust in respect of which it had been given"; 
60 that when property is used for some purpose 
other than the proper purpose of tho trusts in ques¬ 
tion, it may be recovered without any bar of time 
from the hands of the persons indicated in the 
section. The same interpretation of these words is 
to be found in 29 Bom. L. R. 241.6 


The plaintiff in this suit is not suing to recover 
any property for the benefit of the trusts created by 
the executors in Ex. 10, he is seeking a money 
decree in satisfaction of a legacy alleged to have 
been bequeathed to him under tho will Ex. 10. 
What b. 10, Limitation Act, contemplates is a 
breach of an express trust by a trustee, a diversion 
of trust property ortho proceeds thereof to purposes 
not specified in the trust, or a conversion of trust 
property or the proceeds thereof, and a suit for the 
recovery of such property or proceeds for the benefit 
of the trust so that such property or proceeds may 
be utilized for the purposes of the trust. Nor can it 
be said that the plaintiff i9 beneficially interested in 
the trust estate. There is no evidence that the trus¬ 
tees of Shewaram’s will ever invested the monies 
referred to in of. 4 of Ex. 10 " in some good secu¬ 
rity" as directed by the testator, and all the plain¬ 
tiff can claim under cl. (4) is therefore interest, or 
his share of interest, on a sum of Rs. 20,000 at the 
rate of 4 per cent. This is exactly the plaintiff's 
claim in this suit. A number of authorities have 
been cited by tho learned advocate for the plaintiff 
and defendants 2 and 3 for and against the appli¬ 
cability of S. 10, Limitation Act, to this suit and to 
these I propose next to refer. The case in 42 Bom. 
L. R. 621,7 a decision of their Lordships of the 
Privy Council does not assist the plaintiff. The will 
in this case oreated express trusts with an ultimate 
trust in favour of a publio charity. One executor 
had died and the survivor handed over the trust 
estate and its management to the widow of tho 
deceased executor. She managed it till her death 
and thereafter the trust estate passed into tho 
hands of the reversioners of the son of tho d eceased 

4 Sar. 435 (P. 0J* 


103 I.C. 418:29 


5. (’84) 6 All. 1 : X) I. A. 90 
Balwant Rao v. Puran Mai. 

6. (*27) 14 A.I.R. 1927 Bom 398 - 

Bom. L. R. 241, Mahomedsa Khadirsa v.Khadirsa 

7? (’40)’27 A.I.R. 1940 P.C. 45:187 LC. l08:I - L ‘5* 
(1940) 1 Cal. 415 : 42 Bom. L. R. 621 s I. Ij. 
(1940) Kar. P. C. 109 :67 I. A. 129 (P. C.), Gadadhur 
Mullick v. The Official Trustee of Bengal. 
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stator. The suit was filed by the Official Trustee 
of Bengal to recover the trust property for the bene- 
fit of the public charity. It was held that the suit 
wag not barred by limitation by reason of S. 10, 
Limitation Act. Their Lordship3 stale : 

“Dwarkanatb Bbanjoo became sole trustee. On 
the appellant’sown showing Pnrasandari took from 
him and is the assign of a trustee. Ag it is not 
pretended that she gave valuable consideration the 
defence of limitation ig not available to her but is 
excluded by the terms of S. 10.” 

Nor does the case in 30 Cal. 3698 help the plain- 
tiff’s case, for the plaintiff in that case was n bene- 
ficiary with an interest to the extent of the income 
of one third of the trust estate and 6be 6ued for 
administration of her share in the estate and for a 
declaration that certain leases granted by the exe¬ 
cutors to themselves were not binding on her. The 
case in 4 Cal. 455 2 which I have already referred 
to is definitely against the plaintiff's contention on 
this issue. The case in 5 Cal. 9109 was cited by the 
learned advocate for defendants 2 and 3, but it is 
of no assistance to either party. It was a decision 
long before the amendment of S. 10, Limitation Act, 
and the learned Judges hold that a suit by cestui 
que trust against a trustee “for an account of bis 
stewardship” was governed by Art. 120 of Sch. 1, 
Limitation Act, and was not covered by S. 10. In 
11 Lab. 325, 10 S. 10, Limitation Act, was held not 
to apply where the defendant was not an express 
trustee but a trustee by implication of law. In 48 
Mad. 312,1 1 *,t was held that Art. 123 of Sch. 1, 
Limitation Aot, was applicable to a suit to recover a 
legacy, S. 10 was not considered in that case at all, 
the question did not arise. 

In the Full Bench decision of the Madras High 
Court in 46 Mad. 190,12 a ll that was decided was 
that Art. 123, Limitation Aot, applied to suits for 
legacies against any person rightly or wrongly in 
possession of the estate of a testator. Article 123 was 
also held to apply to such a suit in 56 All. 7ll«* s In 
neither of the above cases was the question of the 
applicability of S. 10, Limitation Aot, discussed; the 
point was not even raised. The case in 54 All. 93,1* 
is of no assistance whatever. In the circumstances 
of that case thoir Lordships held that Art. 144 and 
and not Art. 123 of Sch. 1, Limitation Aot, was 
applicable. In 14 Bom. 476, 15 Parsons J., hold 
8 . 10, Limitation Aot, inapplicable to a suit by the 
assigoee of an heir for administration of his assig¬ 
nor’s sharo in tho estate of a deceased ancestor, I 


8 . (’03) 30 Cal. 369; 7 C.W.N, 353, Nistarini Dassi 
v. Nundo Lai Bose. 

9. (’80) 5 Cal. 910 ; 6 C. L. It. 195, Saroda Por- 
shad Chattopadhya v. Brojo Nath Bottacbarjee. 

10. (’29) 16 A.I.R. 1929 Lah. 753 : 122 I. C. 467 : 
II Lah. 325 : 30 P. L. R. 503, E. P. Bob3on v. 
Administrator-General, Punjab. 

11. (’25) 12 A.I.R. 1926 P. C. 105 : 87 I, O. 324 : 
48 Mad. 812 : 52 I. A. 214 (P. C.), Venkatadri 
Appa Roo v. Parlhasarathi Appa Rao. 

12. (’22) 9 A.I.R. 1922 Mad. 457 ; 70 I. 0. 689 : 
46 Mad. 190 ; 43 M. L. J. 486 (F. B.), Partha- 
sarathy Appa Rao v. Venkatadri Appa Rao. 

13. (’35) 22 A.I.R. 1936 All. 239 : 165 1. C. 390 : 
58 All. 711; 1934 A. L. J. 230, Srinatbji v. Panoa 
Kunwar. 

14. (’3*2) 19 
54 AIL 93 : 


A.I.R. 1932 P. O. 81 : 136 I. O. 454 : 
59 I. A. 74 (P.O.), Ghulam Muham¬ 
mad v. Ghulam Husain. 

15 ('90) 14 Bom. 476, N&n&lal Lallubhoy v. Har- 
loohand Jagusha. 


have not found any single one of the cases cited e 
before me of assistance or applicable to the fact9 ot 
the case before me. I hold therefore that Art. 1'23, 
Limitation Act, governs the plaintiff's claim in this 
suit and the claim is barred except in respect of ft 
period of twelve years prior to 7th November 1940 
when the plaintiff's application to amend the plaint 
was granted and the suit became one by a legatee 
for the recovery of hi3 legacy pare and simple. It is 
true that this sait was instituted originally on 29th 
November 1937, but I do not think in the circum¬ 
stances of this case that the plaintiff’s claim that 
the 12 years period should date back from the date 
when the suit was originally instituted is maintain¬ 
able. The prayer to recover Rs. 9426-1-3 as per 1 
statement annexed to the plaint wa3 first made in 
1940 and 7th November 1940 must be taken as the 
date of the institution of the suit with that prayer. 
Coming next to the question of forfeiture under / 
cl. 15 of Sewaram’s will. It reads thu3 ; 

“I declare that this will deals with my self- 
acquired properties and the same have been acquired 
by me without any aid from the family fund which 
is distinct from my self-acquired property and which 
is in charge of my brother Metharam Ramrakhio- 
mal, and l direct that if any of my brothers raises 
any dispute regarding my sole right to the same and 
regarding any of the provisions of this will and 
refuses to acknowledge my right to make this will, 
he shall forfeit any benefit given him by this will.” 

Showaram was a well educated man and Ex. 10 
was drafted by Mr.Nanabhai a well established civil 
lawyer. The language appears to bo plain and un¬ 
ambiguous. It i9 conceded that Metharam and his 
four sons Tejanmal, Sunderdas, Gopaldas and Kbem- 
eband were the plaintiffs in Suit No. 146 of 1905 * 
which attacked the will of Shewaram Ramrakhio- 
mal and claimed that the property disposed of there, 
under was joint family property. U is clear therefore 
that in 1905 Metharam incurred tho forfeiture under 
cl. 15 of the will and forfeited any benefit given to 
him under the will. It is ooateoded by tho learned 
advocate for the plaintiff that the forfeiture clause 
is invalid, that it ig merely a clause ‘‘in terrorera” 
and that no forfeiture wag incurred by Metharam 
because of his institution of Suit No. 146 of 1905. 
The learned advocate relied on the following passage 
in Halebury’s Laws of England, Vol. 34, S. 147 : 

“Certain conditions, if attached to a legacy of 
specific personal estate, or a legacy charged on per¬ 
sonal estate only, may be void against the donee as 
made in terrorem, that is to say, ag a mere idle 
threat to induoe tho donee to oomply with the con- ) 
dition, but not to affect the bequedt, unless the 
testator shows an intention that the condition is to 
be effective. This is so when he makes a different 
disposition of the subject-mAttcr of tho gift in the 
event of non-compliance with the condition; or as it 
is usually expressed when there is a gift over. The 
conditions to which this doctrine is ordinarily ap¬ 
plied, are conditions requiring a consent to the mar¬ 
riage of the donee or forbidding the donoe to dispute 
the will. 

In cases where suoh a condition is a condition 
subsequent, a gift over on non-compliance with the 
condition is essential to, and sufficient for, the 
validity of the condition. Suoh a gift over may be 
specified, or may bo made by a direotion that on 
non compliance the gift is to fall into residue, but 
not by a mere residuary gift without more. 

In cases also whero suoh a condition 19 a condition 
precedent, the testator may show that the oonditlon 
is not in terrorem by a gift over on non-oompllanoe 
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a Wlth the condition and here a mere residuary be¬ 
quest appears to be sufficient. If property is given 
onmarriage with consent as a condition precedent, 
and the condition is in terrorem, the gift takes effect 
on marriage without consent, bnt not until marriage; 
and whether the condition is precedent or subse¬ 
quent, the fact that the testator makes separate 
provision for the donee in the event of non-compli¬ 
ance shows that the condition is not in terrorem. 

This doctrine as to conditions in terrorem does 
not apply to devises of real estate, or to bequests of 
legacies charged on real estate, or charged on per¬ 
sonalty directed to be laid out in the purchase of 
real estate.*' 

He also relied on a passage in Williams on Exe¬ 
cutors at p. 825. He contended that as in this case 
the testator had failed to specifically dispose of the 
subject-matter of the legacy in the eveDt of a for- 
5 feiture, cl. 15 of the will was invalid and merely a 
clause "in terrorem.** Mr. Dipchand has conceded 
that this would be the position under English law, 
but has referred me to S. 134 of the Indian Succes¬ 
sion Act, 39 of 1925, which reproduces S. 121 of the 
Indian Succession Act, 10 of 1865, and the illustra¬ 
tions thereto and has contended that in this matter 
there i9 in India a departure from the English law. 
In P. L. Paruck’s Commentary on the Indian Suc¬ 
cession Act at p. 227 (Edn. 2) the learned commen¬ 
tator states in regard to S. 134 “this section is a 
departure from English law, viz., that a gift may 
be coupled with a condition that on the happening 
or not happening of a specified uncertain event it 
shall cease, and that to effectuate the defeasance 
a gift over is not necessary as required by English 
law. According to this section if the condition 
subsequent is valid, if accompanied by a gift over, 
it will be equally valid without the gift over. In 
England it is treated as in terrorem. The condition 
referred to in this section is a condition subsequent 
which terminates an interest. It is not a conditional 
limitation which creates an interest in a third 
'person." 

But Shewaram Ramrakhiomal was a Hindu and 
the will Ex. 10 was executed on 26th March 1899 
and Ss. 134 and 121, Succession Acts of 1925 and 
1865, do not apply to such a will a6 I am dealing 
with. The question then arises whether this matter 
of forfeiture is to be determined according to English 
Common law or by application of the principle 
recognised in S. 121 of Act 10 of 1865 which was 
the Indian Succession Act in force in 1899. There 
is nothing in the forfeiture clause read with cl. (4) 
of the will repugnant to Hindu law, and in my 
opinion in the absence of any rule of Hindu law 
applicable in such a case the validity and binding 
effect of such a forfeiture clause in the will of a 
Hindu in India must be determined according to the 
principle involved in S. 121, Succession Act. I hold, 
therefore, that Motharam when he instituted suit 
No. 146 of 1905 contesting the will of Shewaram 
incurred a forfeiture of the legacy provided for him 
in cl. (4) of the will of Shewaram. As to the next 
point I feel no doubt whatever. The forfeiture clause 
does not affect and did not affect the plaintiff and 

the other 6ons of Metharam. 

It has been argued by the learned advocate for 
defendants 2 and 3 that the intention of the testator 
must be regarded. He was an educated man and 
Ex. 10 was drawn up by a lawyer of repute surely 
lit was intended by the forfeiture clause that the 
1 words “any of my brothers** should include the sons 
!of those brothers. It availed the testator nothing 
and clearly defeated his object if any of his brothera 
could with impunity contest the will by the simple 
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device of instituting a suit in the name of one of 
his sons. But such an argument is unsound. The 
wording of cl. (15) of Ex. 10 is clear and unambi¬ 
guous. it provides for forfeiture by each of the 
testator’s brothers without any reference to the sons 
of those brothers. The words “he shall forfeit any 
benefit given him by this will” in my opinion con¬ 
cludes the matter. It serves no purpose to speculate 
about the intention of the testator when the language 
in which the clause is worded involves no ambiguity 
of any kind. I, therefore, hold that the plaintiff 
and the other sons of Metharam are not affected by 
the forfeiture clause even though they were parties 
to the suit of 1905 and the subsequent appeals 
arising therefrom. Coming next to the point regard¬ 
ing acceleration. The contention is that if Metharam 
incurred a forfeiture in 1905 by reason of the 
doctrine of acceleration the subsequent legacy in 
favour of “the sons or son*’ of Metharam was 
accelerated and the plaintiff and his brothers then 
living became immediately entitled to receive 4 per 
cent, interest on a sum of Rs. 20,000. In support of 
this contention the learned advocate for the plaintiff 
relied in the first place on the following passage in 
Halsbury*s Laws of England, Vol. 34 at p. 132 
(Hailsham Edition): 

“The effect of failure of a prior life interest, or 
other particular interest, through the donee of that 
interest being dead or prevented by law from taking 

the gift.is to accelerate the subsequent 

interests which are limited to take effect on the 
regular determination of that prior interest. The 
Court construes gifts of such interests as intended 
to take effect on the failure or determination of the 
prior interest in any manner. This rule applies both 
to real and to personal estate.** 

But the paragraph continues : 

“Such a failure of a prior gift, however, does not 
accelerate a subsequent executory limitation not 
taking effect merely on the determination of the 
prior interests; and subsequent gifts cannot be ac¬ 
celerated where the persons who are to take under 
them are only ascertainable at a future date.” 

It seems to me that the last part of this para¬ 
graph is destructive of the contention of the learned| 
advocate for the plaintiff, for “the sons or son of the 
deceased person’* (legatee) referred to in cl.(4) of the 
will Ex.10 is a class not ascertainable at the time of 
the testator's death and not ascertainable except on 
the death of the legatee. In fact at the time of Shewa- 
ram*8 death Metharam had only four sons living, 
Tikamdas the fifth son was born in 1909 and died 
in 1938, and Metharam himself died in 1916. But 
it appears to me further that this doctrine of ac. 
celeration is wholly inapplicable in the present case 
for another reason. The legacy provided for Metha¬ 
ram among others in cl. (4) of Shewaram’s will is 
peculiar in that it does not consist of any specifio 
part of the estate. The executors and trustees not 
having invested ‘'these several sums in some good 
security*' Metharam was entitled merely to 4 per 
cent, interest on the sum of Rs. 20,000 to be paid 
“out of my estate.*' Metharam did not acquire or 
obtain any interest in any particular part of Shewa¬ 
ram’s estate. After the death of Metharam his sods 
or son also became entitled to 4 per cent, interest 
on Rs. 20.000 to be paid "out of my estate. I hey 
as well acquired or obtained no interest in any pa • 
ticular part of Shewaram's estate. I °°“j 

ceive how in these circumstances ‘ h « 
acceleration can at all be invoked. The JgwMj 
Metharam and the legacy to "hia sons or eon are 
two separate and independent things, 
each is a lesaov of 4 per cent, interest on a sum ol 
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Bfl. 20,000. The doctrine of acceleration is based 
a on the principle that property cannot lie 'in vacuo,' 
;it must vest in some person or persons and hence 
Iwhen a prior interest in some particular property 
fails by reason of death, forfeiture, etc., the subse¬ 
quent interests in that same property become ac¬ 
celerated because that property cannot lie 'in 
vacuo.’ 

This being my view the authorities cited by the 
learned advocate for the plaintiff appear to mequite 
inapplicable. In (1876) 3 Ch. D. 703, J6 a specific 
gift of real and personal estate was held to have 
been accelerated in favour of the children of Louisa 
Jacobs the prior gift in her favour being void on 
the ground that she was an attesting witness to the 
will. The case in (1927) 2 Ch. 264. 17 is quite simi¬ 
lar. In 10 Cal. 482,18 it was held that a gift in re¬ 
mainder, expectant on the termination of an estate 
for life, did not fail, but was accelerated by reason 
of the gift of such prior life-estate not taking eflect. 
Nor will it serve any useful purpose for me to refer 
to cases such as (1890) 15 A. C. 289,1® which were 
cited in reply by the learned advocate for defen¬ 
dants 2 and 3. My answer on this point therefore is 
that the forfeiture incurred by Metharam did not 
accelerate the legacy to his son or 6ons including 
the plaintiff. In respect of them the legacy in cl. (4) 
of the will became payable only from the date of 
Metharam’s death in 1916. On the next point I 
think tho law is quite clear and I must hold that 
the legacy in favour of the sou or sons of Metharam 
was not void because Tikamdas s/o Metharam was 
not born till 1909. Paragraph 384 of Mnlla’s Hindu 
Law, 8th Edo., reads : 

“Where a gift is made to a person not in exis¬ 
tence at the date of tho gift or a bequest is made to 
a person not in existence at the death of tho testa¬ 
tor, subject to a prior gift or bequest, tho later gift 
or bequest shall not take effect, unless it extends to 
the whole of the remaining interest of the donor or 
testator in the property.’* 

Paragraph 385 reads : 

(1) Gift.— No transfer of property can operate to 
create an interest which is to take effeot after the 
lifetime of one or more persons living at the date of 
such transfer, and the minority of some person who 
shall bo in existence at the expiration of that 
period, and to whom, if he attains full age, the 
interest created is to belong. 

(2) Beqtust. — No bequest is valid whereby tho 
vesting of the thing bequeathed may be delayed 
beyond the lifetime of one or more persons living at 
the testator’s death, and the minority of some per¬ 
son who 9ball be in existence at the expiration of 
that period, and to whom, if he attains full age, the 
thing bequeathod is to belong." 

Paragraph 886 reads : 

“If a gift or bequest is made to a olass of persons 
with regard to some of whom it fails by reason of 
the rules contained in Ss. 884 and 386 above, suoh 
gift or bequest fails in regard to those persona only 
and not in regard to the whole olass." 

Under para, 886 with the heading "rule of Hindu 
law as to gift to a olass and subsequent legislation" 
the learned author states: 

16 . (1876) 3 Ch.D. 703: 85 L.T. 158: 24 W.R. 947, 
Jull v. Jaoobs. 

17 . (1927) 2 Ch. 264 : 96 L. J. Ch. 487 : 137 L. T. 
808: 48 T.L.R. 714: 71 S.J. 865, In re Lanyon. 

18. ('84) 10 Cal. 482: 11 1. A. 1: 4 Sar. 497 (P.O.), 
Adjudbia Baksh v. Rakhman Kuar. 

19 . (1890) 15 A.C. 289, Charles Muirhead v. James 
Muirhead. 
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“Before the Acts of 1914, 1916 and 1921, relat¬ 
ing to gifts and bequests to unborn persons (S3.360, 
373 ), a gift to a person who was not in existence at 
the date of the gift was void ; and so was a bequest 
to a person who was not in existence at the date oi 
the testator’s death. This proceeded on the prin¬ 
ciple that a person who was not in existence at the 
material date was incapacitated from taking. Thus, 
if a gift was made by a Hindu to his grandsons, 
and none of them was in existence at the date of 
the gift, none of them had the capacity to take, and 
the gift was therefore void. Bot what if a gift was! 
made by a Hindu to his grandson S who was in exis¬ 
tence at the date of gift, and to other grandsons 
(brothers of S) who might be born after the date of 
the gift, and some grandsons are born after the 
date of the gift ? It is obvious that the grandsons 
who were boro after the date of the gift could not 
take, but could S take ? In some of the earlier cases 
it was held on the analogy of the rule in (1817) 2 
Mer. 363,20 that the gift having failed as to the 
other grandsons, it was wholly void, and that S too 
could not take. But it was held in later cases and 
also by the Judicial Committee that the rule in 
(1817) 2 Mer. 363*° was a rule of construction of 
the English law, and that it did not apply to 
Hindus, and that the incapacity of the other grand¬ 
sons to take did not incapacitate S from taking, 
with the result that S took the whole of the pro¬ 
perty which was the subject-matter of tho gift. 
Further, the rule in (1817) 2 Mer. 363»> is confined 
in terms to cases where the momber9 of the class 
may have to bo ascertained beyond tho limit of per¬ 
petuity. But the sections of tho Transfer of Pro¬ 
perty Act and the Indian Succession Aot which 
contain the rule against perpetuity did Dot then ap¬ 
ply to Hindus, and (1817) 2 Mer. 363*° therefore 
oould not possibly apply to Hindu gifts and be¬ 
quests." 

Showaram’s will was made in 1899 and tho tes¬ 
tator died in the same year. In my view, therefore, 
the law relating to bequests under Hindu law being 
as set out above, the legacy was void so far os 
Tikamdas was ooncerned, but it was a valid logaoy 
so far as the plaintiff and his brothers Tejanraal, 
Sunderdas and Khemohand were concerned. There 
remains the last of the six points which I have so 
far been dealing : whother tho sons of Metharam 
took the legacy as joint tenants or as tenants in 
common. Now the plaintiff and his throe brothers 
Tejanmal, Sunderdas and Khemohand became en¬ 
titled to the legacy in question only in 1916 on 
the death of their father Metharam. They were 
members of a coparcenary, the partition suit whioh 
brought about the disruption of the family having 
been filed only in 1919. In Mulla’s Hindu Law, 
Edn. 8 at p. 464 under para. 400 the law on this 
point is stated thus : 

"Where a gift or bequest is made to two or more 
persons who are members of a ooparoenary, they 
nevertheless take as tenants-in-common, and not as 
joint tenants or coparceners, unless a contrary in¬ 
tention appears from the grant." 

The grant in this case is in ol. (4) of Ex. 10 and 
I do think that “a contrary intention" is dearly 
indicated therein. The sons or son Bhall be paid 
"suoh interest," that is interest on Rs. 20,000"dar¬ 
ing their or his life-time." The expression "sons or 
son" is I think in itsdf significant. There is no 
mention of the children of the sons or son. Further 
the provision that follows beginning with the word 
"thereafter" indicates that the widow and daughters 


20. (1817) 2 
Robinson. 


Mer. 868 : 16 R. R. 168, Leake 
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of each of the legatees specified in the clause do not 


come in as long as any sons or son of that legatee 
are or is alive and capable of receiving the interest 
on Rs *20,000. Any other construction would in 
my opinion not fit in with the wording of the entire 
clause. The legacy was valid in regard to 4 sons; 
thoso in the ordinary course of events would die one 
after the other. Clause 4 does not indicate that 
when one son dies his share of the interest on Rs. 
‘20,000 is to lapse to the estate; it does not provide 
that the deceased son’s children shall step in by 
inheritance; it follows I think that it was intended 
that the sons should take the interest on the sum 
of Rs. ‘20,0«'0 as joint tenants with survivorship. I 
hold accordingly. Having now disposed of the six 
salient points involved in the issues and calling for 
decision it only remains to record findings on issues 
3 to 7 and 9 to 12, and this is purely formal. 

Issue 3. —Is the claim in suit or any part thereof 
barred by limitation ? 

I hold the claim in suit is barred by limitation 
except for a period of twelve years ending on 7th 
November 1940. 

Issue 4. — Did the sons of Metharam take the 
legacy through their father and as his issues and 
were they affected by any disability or incapacity 
affecting their father ? 

I hold that the sons of Metharam became en¬ 
titled to the legacy in their own right, the forfeiture 
incurred by Metharam did not affect his sons. 

Issue 5. — Did Metuaram and/or his sons forfeit 
all the interest reserved to them under the will ? 

I hold that Metharam incurred a forfeiture but 
not his sons. 

Issue 6 _Was there acceleration of the legacy in 

favour of the sons of Metharam on forfeiture of 
interest of Metharam ? 

I hold in the negative. 

Issue 7. — Was the gift in favour of the sons of 
Metharam gift to a class which became ascertained 
on the death of Metharam ? 

I hold in the affirmative. 

Issue 9. — If 60 , was the gift or any part thereof 
in his favour bad ? 

I hold in the affirmative, it was a gift or bequest 
to an unborn person. 

Issue 10. — Did the gift in favour of the sons of 
Metharam fail as a whole because Tikamdas could 
not take any interest in the gift ? 

My answer is in the negative. 

Issue 11. — If not, when did the gift in favour of 
the sons of Metharam take effect ? 

I hold it took effect from the death of Metharam 

in 1916 - t AU 

Issue 12 _Did the sons of Metharam take tne 

gift as tenants in-common ? 

I hold that the sons of Metharam other than 
Tikamdas took the bequest as joint tenants with 

rights of survivorship. . .. . . 

Issue 13.— To what interest, if any, is the plain¬ 
tiff entitled ? and 

Issue 17. — General. . . , , . 

The result is that the plaintiff is entitled to 
interest at 4 per cent on Bs. 20.000 to the extent of 
one third from 7th November 1928 to 25th Decem¬ 
ber 1934 the date of the death of Sunderdas ; one- 
half from 26th December 1934 till the death of 
Khemchand in 1936 ; and from that date till the 

date of decroo the whole. f 

There will be a decree accordingly in favour or 
the plaintiff against the estate of Showaram in the 
hands of defendants 1 to 4 for the total of these 


A. I. R. 

sums with costs in full and interest at 6 percent, 
from date of decree till payment. All the defendants 
to bear their own costs. 

G.N./R.K, s u u decreed . 
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In re Ghulam Mahomed . 

Misc. Appln. No. 21 of 1941, Decided on 30th 
April 1942. 

(a) Mahomedan law — Guardian — Female- 
Female including mother on remarriage to 
stranger loses only her preferential right to cus¬ 
tody of her child which she otherwise possesses 
—She is not for ever debarred from being ap¬ 
pointed guardian of her children — Court can 
appoint her guardian of her child when she is 
only person surviving suitable to be appointed. 

Under the Mahomedan law a female, including 
the mother, on her remarriage to a person not 
related to the child within the prohibited degrees, 
e. g., a stranger loses only her preferential right of 
custody which she otherwise possesses and is not 
thereby for ever and under all circumstances debarred 
from being appointed guardian of her own children. 
The basis for the disqualification is that if a woman 
marries a man not closely related to a child, the 
child may not be treated kindly. It is not so much 
the remarriage itself which constitutes tho dis¬ 
qualification. Where there are no relations the 
Court can appoint a woman who has lost her right 
of hizanit by her remarriage to a stranger to be 
guardian of her minor children when she happens 
to be the only person surviving suitable to be 
appointed : (*42J 29 A.I.R. 1942 Cal. 281, Bel. on. 

[P 156a 6,c,d] 

(b) Mahomedan law—Guardianship—Female 
minor children — Right to guardianship of, be¬ 
longs first to mother's mother who Is alive — 
Mother's mother too old—In default of female 
relation right accrues to male paternal relation 
such as consanguine brother. 

Under the Mahomedan law the right of guardian¬ 
ship of the female minor children who have not 
yet attained puberty does not belong first to the 
paternal relation but to the mother s own mother 
who is alive and in default of female relation the 
right accrues to a male paternal relation. When the 
mother’s mother is too old to bo appointed guardian 
of tho children the right accrues to a male paternal 
relation such as a consanguine brother. [P 156aj 

(c) Mahomedan law— Guardian—Minor male 
child — Male paternal relation, consanguine 
brother, has preferential right over mother even 
if she has not remarried. 

Under the Mahomedan law the male paternal 
relation such as a consanguine brother has a pre¬ 
ferential right to tho custody of a minor malo child 
over the mother even if she has not remarried 

(d) Guardians and Wards Act (1890), S. 17-- 
Under S. 17 appointment of guardian of minor 
is to be for welfare of minor consistent witn 
personal law to which minor Is subject 
Mahomedan guardian In order of relatio It 
preferential rights can be appointed! only » » 

opinion ot Court he is fit and P r ° per . „ 3 
so appointed — In absence of other relations 
stronger may be appolnted-Consangu.ne bro- 
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ther held not fit and proper—True mother held 
should be appointed in spite ot her remarriage. 

The proper interpretation of S. 17 where it refer3 
to the appointment being made consistently with 
the law to which the minor is subject, is that, for 
instance, in a case of a Mahomed an guardian to he 
appointed in the order of relations with preferential 
rights, the appointment can be made only of a 
relation who, in the opinion of the Court, is a fit 
and proper person to be appointed guardian of the 
child. It cannot be said that in an appointment of a 
guardian under S. 17 the welfare of the minor over- 
rides all else apart from any question of the per¬ 
sonal law of the minor. The Court i9 rot entirely 
free to appoint whoever it thinks would give to the 
minor the best advantages in life. The appointment 
is to be for the welfare of the minor, consistently 
with the law to which the minor is subject : (*41) 
* 28 A.I.R. 1941 Bom. 103, Not approved. (P 156/,g] 

Section 17 does not support the case that once it 
i3 shown there is a relation alive in the order of 
relations entitled according to Mahomedan law to 
the guardianship of the children that relation must 
be appointed. The Mahomedan law does not require 
that such a relation should be appointed if the 
Court considers he is not a fit and proper person to 
be appointed guardian. The Court must then look 
down the list for some other relations and if there 
is no other relation, then under the Mahomedan 
law a stranger may bo appointed. [P 156Ji] 

(Consanguine brotbor of Mahomedan minor male 
and female children held was not fit and proper 
person to bo appointed guardian. True mother in 
spite of her remarriage held should be appointed 
guardian of the person and property of her minor 
c children.) (P i57o] 

(e) Guardians and Wards Act (1890), S. 17_ 

Appointments under S. 17 can be altered from 
time to time according to circumstances. 

Appointments under the provisions of 8. 17 must 
not necessarily be, in the nature of things, final 
and unalterable; they can be altered from time to 
time, as circumstances require. And if, in future, 
when the applicant who has been held to be not a 
fit and proper person to bo appointed guardian of 
the minor ohild shows that he is no longer straDger 
to the child, that be has taken an interest in the 
welfare of the ohild and is a fit and proper person 
to be appointed guardian of the child he can apply 
to the Court again. [p 157c] 

Sobhanmal Ojha — for Applicant. 
d Dharam LUaram Bhojtcani — for Opponent. 

ORDER.—This is an application by onoGhulam 
Mahomed to be appointed guardian of the person 
and properties of tho three minor children, one boy 
and two girls, the ohildren of one Muhammad 
Jaffer by his wife Mt. Saran; the applicant himself 
being tho son of this Mohammad Jaffer by a provi- 
oua wifo. Tho minor boy whose statements have 
been recorded in this case i9 about nine years old; 
the age of the elder girl is about 13 years and that 
of tho younger girl about 6iz or seven. The ages of 
the minors are not set out in tho application be¬ 
cause the truth is the applicant though related to 
the children is in fact a total stranger and has had 
nothing whatever to do with them for years. There 
is no doubt in my mind that this application is 
morely prompted by tho fact that the applicant 
thinks there is some property which he can got 
hold of, though ho professos that he forgoes all 
rights, for instance, to the provident fund, some 
Be. 1200 which is the prinoipal property left by the 


deceased Muhammad Jaffer. The applicant is a Q 
railway servant, an Assistant Pump Engine Driver 
in the North Western Railway and at the time he 
made the application he wa9 at Sukkor, and his 
salary was Rs. 40 per month. He seems, however, 
to have exaggerated the wealth of the deceased 
Muhammad Jaffer, who was also a railway servant, 
in order that his property may be increased. He 
says, for instance, that Muhammad Jaffer was an 
Engine Driver, drawing Rs. 150 to 200 per month, 
though the widow Mt. Saran who ought to know 
says that Muhammad Jaffer never drew more than 
R 9 . 60 per month. 

The applicant Ghulara Muhammad also gives a 
fantastic story of how when Muhammad Jaffer 
married Mt. Saran, ho and his brothers and sister 
handed over gold and silver ornaments to the new 
wife. Why his father should have handed over 
jewellery to his 6ons instead of keeping it himself / 
on his wife’6 death is not clear. It is not clear of 
coarse because this tale of the father’s wealth is 
quite untrue and I have no reason whatever to dis¬ 
believe the statements of the widow that on his 
death Muhammad Jaffer left his provident fund, 
some Rs. 1200, a buffalo and 6ome very ordinary 
furniture, that she had to pay certain debts which 
would be naturally incurred by a poor man who 
was ill before he died of tuberculosis and whose 
funeral expenses would have to be paid by his widow. 

All sorts of allegations were brought against this 
woman Saran, that she has given birth to a clfild 
four months after her marriage to her present bus- 
baod Muhammad son of Khamiso; but this appears 
quite untrue. Muhammad Jaffer was a 46opang 
Balooh, the present husband Muhammad eon of 
Khamisa i9 a Neori, while tbe first husband of Mt. - 
Saran was Fakiro, who was a Soomro. Questions of y 
CASte are not of material importance among humble 
Mahomedan railway servants such as the parties 
concerned in this case. Much was made of the fact 
that Jumo who lives with his mother next door hod 
set himself op as the son of Muhammad Jaffer 
whereas he was the son of Fakiro, a former husband 
of Saran. Jumo himself explains that Muhammad 
Jaffer had cared for him almost from his infancy 
and that he looked on him as his father and that 
he got him employment in tho railway. I can see 
no reason to disbelieve this account given by Jumo 
of his upbringing and of Muhammad Jailer's care 
for him and although he maybe a stranger in blood 
to the children, he 6eems to have shown far groater 
care and affection for them than Ghulara Muham¬ 
mad the applicant, who is not a stranger by blood. 

At present Mt. Saran lives with her new husband h 
in Railway quarters ; Muhammad son of Ehamiso 
hor present husband, is also a railway servant ; 
next door lives Jumo, also a railway servant with 
his aged grand-mother. Mt. Saran's mother and 
with them live these ohildren. It seems a very suit¬ 
able arrangement under the oiroumstanoee and that 
tho ohildren will probably be far better off with 
Mt. Saran than they would bo with tho applicant 
who is married already and has two children of his 
own and would have little room for three other and 
much older ohildren in his small and humble quar¬ 
ters. 

The boy aged nine who gave evidence appears to 
be a bright, intelligent child and is going to aohooh 
whether he lives with his mother in her own room 
or in the adjaoent room, appears to matter little. 
This child slates before me that he does not know 
the applicant and oaks very naturally how he can 
be expeoted to live with him when he does not know 
him; his mother troats him and hia sis ter 8 well and 
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loves them all. Therefore, on the merits there ap¬ 
pears no reason whatever why these children should 
from the care of the mother even if she 


be taken 

has one child by her third husband Muhammad 
and is pregnant again or even if she had married 
Muhammad Jafler, while her first husband Fakiro 
was alive, in view of the fact that Fakiro had deser¬ 
ted her, and she lived happily with Muhammad 
Jafier for many years. It is said, however, that 
under the Mahomedan law there is no option but to 
appoint the applicant at least guardian of the boy 
and of the minor's property. 

It is true that in the text books and in decided 
cases it is generally stated that a mother who re¬ 
marries, is disqualified from being guardian of her 
minor children, but I do not think this means that 
under no circumstances can a woman who has re¬ 
married be appointed guardian of her own minor 
children, because it might happen that she was the 
only person surviving suitable to be appointed. It 
will be wholly unreasonable to say while a mother 
is alive and willing and anxious to look after her 
own children, and to give them a mother’s care 
and no one else is alive, willing and able to look 
after the children, that she can no longer in law be 
appointed their guardian. In p3ra. 258 of Mulla's 
Principles of Muhammadan Law, it is laid dowp as 
follows : 

“A female, including the mother, who is other¬ 
wise entitled to the custody of a child loses the 
right of custody—( 1 ) if 6he marries a person not 
related to the child within the prohibited degrees, 
e. g., a stranger.” 

By the loss of her right of custody, it is meant, 
l think, only that she will lose a preferential right 
of custody which otherwise she possesses and it is 
not meant that she is for ever, under all circum¬ 
stances, barred from being appointed guardian of 
her own children. The basis for the disqualification 
is that if a woman marries a man not closely relat¬ 
ed to a child, the child may not be treated kindly. 
It is not so much the remarriage itself which con¬ 
stitutes the disqualification. Where, for instance a 
mother marries her child’s paternal uncle or the 
maternal grand mother marries the paternal grand¬ 
father this particular disqualification does not ope¬ 
rate because these men being parents, it is to be 
expected they will treat the child kindly. This as¬ 
pect of the matter was considered in a Calcutta case 
reported in I. L. R. (1941) 1 Cal. 419,1 where it was 
pointed out that nowhere is it laid down in the 
Hedaya that a woman on remarriage to a stranger 
loses under all circumstances the right to the guar¬ 
dianship of her children. Both in the Hedaya and 
in Baillie’s Digest this loss by the mother of the 
right of hizanit (custody) by her marriage to a 
stranger occurs where the question of the pre¬ 
ferential right of guardianship has been discussed. 
It is nowhere suggested that where there are no 
relations the Judge cannot appoint a woman who 
has lost her right of hizanit by her re marriage to 
a stranger, to be guardian of her minor children. It 
merely lays down that any preferential right which 
she has by virtue of her relationship to the minor 
ceases on her re-marriage. 

It is argued further for the applicant that where 
there is in existence a paternal relation such as the 
applicant, a consanguine brother, his right to be 
appointed a guardian is unqualified and cannot be 
disputed. First, as regards the two minor female 

1. (’42) 29 A. I. R. 1942 Cal. 281 : 201 I. C. 106 : 
I.L.R. (1941) 1 Cal. 419 : 45 C.W.N. 515, Tumina 
Khatun v. Gaharjan Bibi. 
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children who have not yet attained pnrberty the 
right does not belong first to the consanguine 


brother but to the mother's own moX u 
alive, hot in this case the mother's mother is too 
old to be appointed a guardian of the children and 
m default of female relation the right undoubtedly 
accrues to a male paternal relation-and the appli. 
cant in this case is a paternal relation - a consan- 
guine brother. So far as the minor male child is 
concerned who is over nine years of age, the male 
paternal relation, the consanguine brother of the 
minor has a preferential right to the custody over 
the mother, even if she had not married again. 
But I do not think that this right is unqualified; 
this right, I think, is conditional upon the Court 
being satisfied that the male paternal relalion is a 
fit and proper person to be appointed guardian of ( 
the children. My attention has not been drawn to 
any provision of the Mahomedan law, where it is 
laid down that a male paternal relation entitled in 
the order of male paternal relations to be appointed 
guardian of the minor children is to be appointed, if] 
he is a drunkard, or leads a debauched life. I think, 
the proper interpretation of S. 17, Guardians and 
Wards Act, where it refers to the appointment being 
made consistently with the law to which the minor 
is subject, is that, for instance, in a case of a Maho¬ 
medan guardian to be appointed in the order of 
relations with preferential rights, the appointment 
can be made only of a relation who, in the opinion 
of the Court, is a fit and proper person to be 
appointed guardian of the child. There is indeed a 
ruling of the Bombay High Court in 43 Bom. L. R. 
79, 2 which says that the paramount considera¬ 
tion in an appointment under S. 17, Guardians 
and Wards Act, is the interests of the child. I can¬ 
not see in the judgments of two of the learned 
Judges any reference to S. 17, Guardians and 
Wards Act, and in the judgment of the third 
learned Judge, while reference is made to S. 17 
according to which, it is said, the paramount consi¬ 
deration is the welfare of the minor, there is no 
reference to the personal law of the minor, which is 
referred to in S. 17 and which appears in some way 
to qualify the generality of the assertion that the 
welfare of the minor overrides all else apart from 
any question of the personal law of the minor. 

The Court is not, I think, entirely free to appoint 
whoever it thinks would give to the minor the best 
advantages in life. The appointment is to be for the 
welfare of the minor, consistently with the law to 
which the minor is subject. It may be said that it 
is generally in the interest of the minor that an 
appointment of his guardian should be in accor¬ 
dance with the provisions of his own personal law. 
That may be so, but this in itself is some qualifica¬ 
tion to the general assertion that the welfare of the 
minor, all other things apart, is the paramount 
consideration under S. 17. But S. 17 does not, J 
think, support the case that once it is shown there! 
is a relation alive in the order of relations entitled, 
according to Mahomedan law, to the guardianship 
of the children, that relation must be apj»int«L 
The Mahomedan law does not, I think, require that 
such a relation should be appointed if the Court 
considers he is not a fit and proper person to t* 
appointed guardian. The Court most then loot 
down the list for some other relations and, if there 
is no other relation, then I think, under the Mato-i 
medan law, a stranger may be appointed. _ 

27r41) 28 A. I. B. 1941 Bom. 103 : 194 I.C. 4 ®J 
I. L. B. (1941) Bom. 455 : 43 Bom. L. B. 79, 
Saraswatibai Shripad Ved v. Shnpad Vasanji. 
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There is no doubt in my mind that the applicant 
a in this case though the consanguine brother of the 
minors is not a fit and proper person to be appointed 
their guardian. His application in this matter 
appears to be prompted solely by the fact that a 
DOtice was issued on him in the matter of increased 
maintenance of the children aDd this aroused his 
cupidity. It ie true that he was the son of the father 
of these children, bat he has until now taken not 
the slightest interest in the children. He has 
neglected them as he has neglected his father and the 
mother of the children; he i9 in fact a complete 
stranger to the children and I myself think, regard¬ 
ing all the circumstances of the case, that he is 
clearly not a fit and proper person to be appointed 
guardian either of the minor female children or the 
male child, who it is true is over 7 years of age. 
According to the rights of the relations under the 
b Mahomedan law the mother’s mother would have 
a preferential right to be appointed guardian of the 
female children, over the mother who has married 
again, but she by reason of her age and infirmities 
also, is not a fit and proper person to be appointed 
guardian. 

The applicant, as I have said, is not a fit and 
proper person to be appointed guardian and there is 
no obstacle so far as I can see, either in the provi¬ 
sions of the statutory law or in the Mahomedan law, 
whioh prevents my appointing the mother, clearly 
tho most suitable person in the circumstances of 
this case, guardian of tho minor female children; 
nor in view of the fact that I hold the applicant the 
consanguine brother not a fit and proper person to 
be appointed guardian, can I see anything in the 
provisions of the statutory law or in the Mahomedan 
• law itself to prevent me from appointing the mother 
despit© her romarriago, guardian of the boy. Appoint¬ 
ments under the provisions of S. 17, Guardians and 
Wards Aot, must not necessarily be, in the nature of 
things, final and unalterable; they can be altered 
from time to time, as circumstances require. And if, 
in futuro, when the boy is older, the applicant shows 
that he is no longer stranger to the boy, that he has 
taken an interest in tho welfare of the boy and is 
now a fit and proper person to be appointed guardian 
of tho boy, he can apply to the Court again. But as 
ciroumstances now stand, in my opinion tho proper 
person to bo appointed guardian of the persons of 
nil threo children, is tho true mother Mi. Saran, and 
I appoint her guardian of tho persons of the minors 
accordingly. 

So far as tho guardianship of tho property ia con¬ 
cerned it was stated before me that the mother is 
tZ unfit to be tho guardian of the property, because 
she has concealed the existence of certain property 
in the schedule to her application. She has not 
shown, for instance the existence of certain immov¬ 
able property. Now this immovable property is a 
munioipal plot in a poor quarter of the town called 
the Lyari Quarter and has upon it a katoha building 
whioh fetohea no rent. The value of the site is 
said to be between Rs. 200 and 250 and it appears 
that it was sold by Mt. Saran’s mother to Muham¬ 
mad Jaffer for Rs. 160 but the reoord shows that 
.mutation had been made in the register in whioh 
the property is entered to the name of the mother 
and the children. The woman Saran is illiterate 
and there is nothing surprising in the fact that Bhe 
oould not read the appliostion drafted by her lawyer; 
nor did she realise, when she had in mind, only the 
money left to her, namely, the provident fund stand¬ 
ing in the name of her husband, that it was neces¬ 
sary that she should disolose tho existence of this 
plot of land. The statement of the applicant that 


his father left jewellery and cattle and furniture of e 
value, is a gros3 exaggeration. This Muhammad 
Jafler was a railway employee drawing only Rs. 60 
per month; he had a family to maintain and I see 
do reason to doubt Mt. Saran when she says that at 
her husband’s death he did not leave the jewellery, 
cattle and furniture as alleged, but be left one 
buffalo and that too is dead, and that far from 
having many gold and silver ornaments, she had 
only four silver bangles and a silver no9ering. 

There is nothing, so far as I can see, to disqualify 
her from beiog appointed guardian of the property 
of the children. The minors are far more likely to 
have the benefit of the money left in the provident 
fund of their father if it is under the control of tho 
mother than if it were under the control of the step 
brother, the applicant. The only condition I would 
lay down as regards guardianship of the property 
is that this money which is now deposited with a / 
private person should be deposited in Court, and tho 
money payable for the maintenance of the children 
can be paid from the money 60 deposited. I fix the 
rate of maintenance for the three ohildren at Rs. 15 
per month. Subject then to this condition, I appoint 
Mt. Saran guardian of tho property of the minors. 
The application is dismissed with costs. 

G.N./R.K. Application dismissed , 
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Davis C. J. and Weston J. 

Ghulam Muhammad Syedkhan and 
others — Plaintiffs — Appellants 

v. 

Sherdilkhan Banokhan and others — g 
Defendants — Respondents . . 

Second Appeal No. 67 of 1939, Decided on 24th 
April 1942, against judgment and decree of First 
Class Sub-Judge, Shik&rpur, D/- 11th May 1939. 

(a) Civil P. C. (1908), O. 22, Rr. 3 and 11 and 
O. 41, R. 4 — O. 22, R. 3 Is not qualified by 
O. 41, R. 4 — Case of abatement of appeal on 
ground of death of one of appellants is governed 
by O. 22, Rr. 3 and 11 and not O. 41, R. 4. 

The provisions of O. 22, R. 3 are not qualified by 
tho provisions of O. 41, R. 4. Order 41, R. 4 does 
not apply to a cose where all the plaintiffs and 
defendants are not alive. It doe3 not state that the 
deoree may be reversed or varied in favour of all 
the plaintiffs or defendants or their personal re¬ 
presentatives or representatives in interests. The 
reversal or variation can be made only in favour of fe 
plaintiffs or defendants and that would exolude 
personal representatives. Apart from the precise 
wording of O, 41, R. 4 the fundamental objection 
to the application of this rule to a case where the 
appellant is dead and his legal representative has 
not been brought upon the reoord is that a deoree 
cannot be passed against a person who is dead or 
has no legal existence. Consequently, the case of 
abatement of an appeal on ground of death of one 
of the appellants is governed by O. 22, Rr. 8 and 11 
and not O. 41, R. 4; (’40) 27 A.I.R. 1940 Pat. 846 
(F. B.) and (’28) 15 A. 1. R. 1928 Cal. 184, Bel. on; 
Case lato discussed. [P \5$o t f % g] 

C. P. C. — 

(•40) Chitaley, O. 22, R. 8, Note 23 Pt. 5, 

(’41) Mulla, Page 927 Pt. (a) ; Page 932 Pt. (x). 

(b) Civil P. C. (1908), O. 22, Rr. 3 and 11 and 
O. 41, R* 4 —• One of plaintiffs or appellants 
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dying pending suit or appeal—Legal represen¬ 
tative not brought on record within time — 
Question whether suit or appeal abates as 
whole depends on whether plaintilfs or appel¬ 
lants were necessary parties to suit or appeal_ 

Suit for possession and partition — Parties to 
suit all Mahomedans except plaintiff P who 
was Hindu and claimed to have purchased half 
share of plaintiffs in suit land — Share of none 
of plaintiffs except P specified — Plaintiffs 
claiming jointly to have joint shares in 10 annas 
8 pies share of suit land — Suit dismissed by 
trial Court — Decision confirmed in appeal— 
Pending second appeal one of plaintiffs appel¬ 
lants dying—No legal representatives brought 
on record within time—Case held was governed 
by O. 22,.Rr. 3 and 11 and not O. 41, R. 4— 
Cause of action of all plaintiffs being joint and 
same all plaintiffs held necessary parties to 
suit and appeal—Appeal having abated in res¬ 
pect of one of appellants and right to sue not 
having survived to remaining appellants alone 
whole appeal held became incompetent. 

Where one of the plaintiffs or appellants dies 
during the pendency of a suit or appeal and his 
legal representatives are not brought on the record 
within time, the question whether the suit or appeal 
abates as a whole must be decided on the simple 
ground of whether it is necessary for a proper 
decision of the subject-matter in dispute that all 
parties must bo brought on record and it makes no 
difference whether a Court is dealing with a suit or 
an appeal. The presence of all necessary parties is 
essential for the proper decision of the dispute in 
either case. [P 158/, g] 

The parties to a suit for possession and partition 
of the suit land were all Mahomedans except plain¬ 
tiff 6 who was a Hindu and claimed to be the 
purchaser of a half share of the plaintiffs in the 
suit land. Of the plaintiffs he alone took interest in 
the suit, none of the other plaintiffs appearing in 
Court at any time. The share of none of the plain¬ 
tiffs except plaintiff 6 was specified. The plaintiffs 
claimed jointly to have joint shares in 10 annas 
8 pies share of the suit land. The plaintiffs 
claimed inter alia to avoid a 9ale that two of them 
plaintiff 1 and his brother made to one AT whose 
ultimate eucces3ors-in title were tho defendants in 
the suit. The suit was dismissed by the trial Court, 
and the decision of tho trial Court was confirmed on 
appeal. During the pendency of the second appeal 
plaintiff 2 died and his legal representatives not 
having been brought on record, the 6uit abated as 
regards him: 

Held that (1) the case was governed by 0.22, Rr. 3 
and 11 and not by 0. 41, R. 4; [P 169«; P 160o] 

(2) the cause of action of all the plaintiffs being 
joint and the same all the plaintiffs were necessary 
parties to the suit and also to the appeal. Conse¬ 
quently as the appeal had abated in respect of one 
of several appellants, the right to appea did not 
survive to tho remaining appellants alone and 
therefore the whole appeal became incompetei isgrf] 

C. P. C. — 

(’40) Chitaley, O. 22, R. 3, Note 23. 

(’41) Mulla, Page 927, Note “Effect of abatement 
on rights of parties.” ; Page 932, Note "The suit 
or appeal shall abate as against the deceased 
defendant or respondent.” 

Ehanchand Qopaldas — for Appellants. 

Falehchand Auudomal — for Respondents. 


inP AVI , S ~^ Thl3 18 a second appeal from a 
judgment of the First Class Subordinate Jud R e 4 

bhikarpur, who dismissed the appellants’ first 
appea in a suit for partition and possession of cer- 
tain land on the ground that the suit was time- 
T 0 he _ Plaintiffs’ suit had been dismissed by 
tbe Joint Subordinate Judge on thesame ground. We 
have, however, to consider a preliminary question 
relating to the abatement of the appeal. After the 
suit and pending the second appeal, appellant 1 and 
plaintiff 2 in the suit, a necessary party died. No 
application to bring his legal representatives on the 
record within time was made, and it has been 
decided that the suit abates as regards this appel¬ 
lant 1. Neither he nor his heirs are on the record 
or legally in existence, and it is elementary that no 
valid decree can be passed against a dead man. The 
real contestant in this second appeal is appellant 5, 
Keshavdas Sirdinoraal, plaintiff 6 in the suit, the / 
only Hindu amoDg the plaintiffs or defendants, who 
are all otherwise Mahomedans. He olaims.to be the 
purchaser of a half share of plaintiffs' interest in 
the suit land. Of the plaintiffs he alone took an 
interest in the 6uit; none of the other plaintiffs 
appeared in Court at any time. 

On this question of abatement, the case of the 
appellant is that the appeal abates only so far as 
the deceased appellant is concerned, that this is a 
case where 0. 41, R. 4, Civil P. C., applies, for the 
appeal proceeds upon a common ground, and on the 
appeal of any one party, the Court has the power 
to reverse or vary the deoision in favour of all or any 
one of the plaintiffs or defendants. Tho respondents 
however rely on 0. 22, Rr. 3 and 11, Civil P. 0.. 
contending that a case of abatement on the ground 
of death must be decided aocording to these provi- g 
sions, and 0. 41, R. 4, Civil P. C., has no applica¬ 
tion to such a case. The appellant relies on two 
Bombay rulings, 22 Bom. 718* and 27 Bom. 284.* 
The respondents rely principally upon a Full Bench 
judgment of tho Patna High Court in 19 Pat. 870. 3 
The question, I think, has to be deoided on the 
simple ground of whether it is necessary for a pro¬ 
per decision of the subject-matter in dispute that 
all parties must be brought upon tho record? If this 
be so, I cannot see that it makes any difference 
whether a Court is dealing with a suit or an appeal. 
The presence of all necessary parties is essential for 
the proper deoision of the dispute in either case. 

It is true that in this case the parties, with the 
exception of the one Hindu appellant are all Maho¬ 
medans, and there are decisions of the Sind Judicial 
Commissioner’s Court to the effect that in a parti- 
tion suit between Mahomedans there may be a 
partial partition: see 16 S.L.R. 133.4 But this suit 
is not one of that nature at all. This is not a suit 
among Mahomedans where each claims his share 
as heir according to Mahomedan law. Care hasin 
fact been taken to specify the share of none bat 
appellant 5, plaintiff 6, the Hindu purchaser. It is 
not clear what share any of tho other P ,ft * ntl ^ 3 
claim in the suit land. In the plaint, indeed, the 
plaintiffs claim jointly to have joint ^ares in tea 
annas eight pie3 share of the land thoughJ^ey 
admit all the sixtee n annas have been sold. In tn 

1. (’99) 22 Bom. 718, Chandarsang v.JKhimabhoi. 

2. (’03) 27 Bom. 284 : 5 Bom.L.R. 90, Chintamao 

Nilkant v. Gangabai. - . ,q 

3 . (’40) 27 A.I.R. 1940 Pat. 346 : 188 LO. W6. W 

Pat. 870 : 21 P.L.T. 597 (F.B.). Ramphal Saba v. 

4? a (’22) 9 b A. I. R. 1922 Sind 41 : 79 I. 0. 841 : 16 

S.L.R. 183 (F.B.), Vazir v. Dwarkamal. 



1942 


Ghclam Muhammad v. Sherdilkhan (Davis C. J.) Sind 159 


prayer clause a share is claimed for plaintiffs 1 to 5, 

C plaintiffs 7 and 8 as also plaintiff 6, but nowhere is 
it stated what are the shares of the plaintiffs save 
plaintiff 6, nor can these be ascertained from the 
plaint. The cause of action of all plaintiffs is joint 
and the same and all plaintiffs must be impleaded. 
This was the finding of the Subordinate Judge. 

With this finding of the Subordinate Judge we 
agree. There is nothing in the judgment of the first 
Appellate Court which makes the presence of all the 
parties less necessary in the second appeal. It may 
be that there is no great moral weight in the plain- 
tiffs* claim. The plaintiffs claim, inter alia, to avoid 
a tale that two of them, plaintiff 1 and bis brother 
Sobhatkhan, made to one Morankban, whose ulti¬ 
mate successore-in-title are the defendants in the 
suit, while the suit land, with other land, was under 
the superintendence of the Manager, Encumbered 

b Estates, on the ground that they had no power to 
alienate the land while it was under management. 
But this does not affect the question of abatement. 
It is clear that to a proper decision of the dispute, 
all the co-owners were necessary parties to the suit. 
How can it be that necessary partiestoa suit of thIs 
nature are not necessary parlies to the appeal? The 
appellants rely upon 0. 41, R. 4, Civil P. C. The 
rule is as follows : 

“Order 41. It. 4. Where there are more plaintiffs 
or more defendants than one in a suit, and the 
decree appealed from proceeds on any ground com¬ 
mon to all the plaintiffs orto all the defendants any 
one of the plaintiffs or of tho defendants may appeal 
from the whole decree, and thereupon the Appellate 
Court may reverse or vary the decree in favour of 
all the plaintiffs or defendants, as the case may be." 

C But, with respect, we agree with the judgment of 
the Full Bench of the Patna High Court in 19 Pat. 
870, 3 that this provision does not apply to a case 
where all the plaintiffs and defendants are not alive. 
Tho rule does not state that the deoree may be 
reversed or varied in favour of all tho plaintiffs or 
defendants or their personal representatives or repre¬ 
sentatives in interest. The reversal or variation can 
be made only in favour of plaintiffs or defendants 
and that would appear to eicludepersonal represen¬ 
tatives. Apart from the precise wording of this rule, 
however, the fundamental objection to tho applica¬ 
tion of this rule to a case where tho appellant is 
dead and his legal representative has not been 
brought upon the record is that a decree cannot bo 
passed against a person who is dead or has no legal 
existence. This aspect of the case was discussed and 
, considered at length in 32 C. W. N. 299,* where it 
was held that 0,41, R. 4, Civil P. C., gave no power 
to a Court to vary or reverse a decree in favour of a 
person who was dead and whose legal representative 
had not been brought upon the record. Consequently, 
then, the appeal had abated in respect of one of 
several appellants and the right to appeal did not 
survive, as iB the case here, to the remaining appel¬ 
lants alone; tho whole appeal becomes incompetent. 
Cuming J. in that case said at p. 302 : 

“ His counsel contends that the three appellants 
on tho record have appealed from the whole decree 
on grounds which aro common also to appellant 4 
and that, therefore, the Court can reverse or vary 
the decree in his favour also. 

The first difficulty I have in accepting this con¬ 
tention ia that I cannot imagine that the Court can 
vary or reverse a decree in favour of a person who 

S. (*28) 15 A.I.B. 1928 Cal. 184 : 107 I. C.726 : 47 
C.L.J. 82 : 82 0. W, N. 299, N&imuddin Biswas v* 
Maniruddin Laskar. 


is dead and no longer has any existence. So far as 6 
defendant 4 is concerned, he is no longer a defen¬ 
dant, for he is dead. Possibly he has some heirs but 
they are not on the record and so are obviously not 
parties. Older 41, 11. 4 can have no application 
therefore. A dead person is no longer a party to a 
suit in any capacity. No doubt the death of an 
appellant does Dot cause the appeal to abate if tho 
right to appeal survives, but this doe3 not mean that 
any dc-crte cau be passed in favour of dead person. 

It merely provides that his heir or representative 
may carry on the litigation if they so desire and 
have themselves duly been made party. There is a 
further consideration which I think also makes it 
clear that O. 41, R. 4 can have no application. The 
appeal having abated so far as appellant 4 is con¬ 
cerned, the rights between him and the respondents 
have been determined." 

This also is the view of the Lahore High Court * 
in two cases : 15 Lah. 6G7® and 155 I. C. 610. 7 
There is also a previous judgment of the Patna 
High Court to the same effect : 5 Pat. 753. 8 It is 
true that there i9 much judicial authority in a 
contrary sense. There are two cases of the Bombay 
High Court, 22 Bom. 71S 1 and 27 Bom. 284.* 
There is a case of the Allahabad High Court. 25 All. 
27,® to the same effect. The Madras and Raugoon 
High Courts have taken a similar view : 40 Mad. 
84B 10 and 2 Rang. 486. 11 But the difference of 
opinion depends substantially upon tho view taken 
as to whether the provisions of O. 22, R. 3, Civil 
P. C., are qualified by the provisions 0. 41, R. 4, 
Civil P. C. In my opinion, they are not. The two 
Bombay cases, to which I have referred, appear to 
me, with great respect, to proceed on general lines, 
aod do not appear to have considered the detailed g 
application of these decisions, what, for instance, 
happens to that part of the decree which relates to 
the deceased appellant. Order 22, Civil P. C., deals 
with the question of abatement not only in suits but 
in appeals. Order 22, R. 3, Civil P. C., reads as 
follows : 

"Order 22, R. 3;—(1) Where one of two or more 
plaintiffs dies and tho right to 3ue does not survive 
to tho surviving plaintiff or plaintiffs alone or a solo 
plaintiff or sole surviving plaintiff dies and the right 
to sue survives, the Court, on an application made 
in that behalf, shall cause the legal representative 
of the deceased plaintiff to be made a party and 
shall proceed with the suit. 

(2) Whero within the time limited by law no ap¬ 
plication is made under sub-r. (1), the Buit shull 
abate so far as the deceased plaintiff is concerned, 
and, on the application of the defendant, the Court ^ 
may award to him the costs which he may have 
incurred in defending the suit, to be recovered from 
the estate of the deceased plaintiff." 

Rule 11 of O 22, Civil P. 0., makes the provisions 
of R. 3 applicable to the case of appellants. In my 

6 . (*34) 21 A.I.R 1934 Lah 206 : 151 I. C. 784 : 

15 Lah. 667 : 35 P. L. R. 92. Amin Cband Piare 
Lai v. Baldeo Sabai G»nga Sahai. 

7. (*35) 22 A.I R. 1935 Lah. 478 : 155 I. C. CIO : 

37 P. L. R. 400. Pir Bakhsh v. Kidar Nath. 

8. (*27) 14 A.I.R. 1927 Pat. 23 : 98 I. C. 1003 : 6 
Pat. 755 : 8 P. L. T. 373, Badri Narayan v. East 
Indian Railway Co. 

9. P02) 25 All. 27 : 1902 A.W.N. 171, Ram Sewak 
v. Lambar Pande. 

10. (*18) 5 A.I.R. 1918 Mad. 794 : 41 I. C. 546: 40 
Mad. 846, Somasundaram v. V^ithllinga Mudali&r. 

11. (’24) 11 A.I.R. 1924 Rang. 376 ; 84 I. 0. 170 : 

2 Rang, 486, Maung Byaung y. Maung Shew Baw. 



1G0 Sind 


Ibrahim Shah v. Hatimali Shah (Weston J.) 


a opinion, then, O. 22 and not 0. 41, Civil P. C„ 
applies to this case, and the appeal, as it abates in 
part, must on the particular facts of this case, abate 
as to the whole. The unsuccessful appellants must 
pay the costs. 

WESTON J.—I agree and I have nothing to 
add. 

G.N./R.K. Order accordingly . 
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Davis C. J. and Weston J. 

Ibrahim Shah Hatimali Shah and 
others — Plaintiffs and Defendant 2 

— Appellants 

v. 

& Hatimali Shah Akbar Shah — 

Defendant 1 — Respondent • 

First Appeal No. 20 of 1939, Decided on 14th 
April 1942, against judgment of First Class Sub- 
Judge, Shikarpur, D/- 18th February 1939. 

Court-fees Act (1870), S. 7 (ii) and Sch. 2, 
Art. 17 (vi) — Suit based on alleged wakf deed 
executed between wakif father of plaintiffs 8, 9 
and 10 and defendants 1 and 2—Plaintiff asking 
for removal of mutwalli defendant 1 and claim¬ 
ing material benefits under last clause of wakf 
deed namely that on disagreement between par¬ 
ties income should be divided and enjoyed in 
proportions set out — Total property valued at 
Rs. 20,000 — Annual receipts claimed by plain¬ 
tiffs capable of valuation at least on average 
C basis—S. 7 (ii) held applied—Mode of calculat¬ 
ing court-fee indicated. 

The suit was based upon what was desoribed as 
a wakf deed executed in tho year 1925 between 
the wakif the father of plaintiffs 8, 9 and 10 and 
defendants 1 and 2. Other plaintiffs were great 
grand-children of tho wakif. Defendant 1 was tho 
mutwalli and defendant 2 was entitled to an annual 
payment of Rs. 50 under the wakf deed. The total 
property was valued at Rs. 20,000. The plaintiffs 
asked for the removal of the mutwalli defendant 1 
and claimed tho material benefits to which they 
wero or might be entitled under the last clause of 
the wakf deed namely that on disagreement between 
tho parties tho income should be divided and en¬ 
joyed in the proportions set out. The plaintiffs 
claimed to be entitled to annual receipts capable of 
d valuation at least on an average basis : 

Held that tho case came within tho purview of 
S. 7 (ii) and the plaintiffs should pay court-fee on 
ten times the annual value of the receipts to which 
they claimed to be entitled (mode of oalcoJating 
oourt-fee indicated). l p 1616 » C J 

Srikrishindas 27. Lulla — for Appellants. 

Fatehchand Assudomal — for Respondent. 

WESTON J.—This is an appeal from a decree 
of the First Class Subordinate Judge, Shikarpur, 
dismissing with costs a suit filed by the praaent 
appellants, as additional court-fee, which the learned 
Judge held should be paid on the plaint was not 
paid. The learned advocate for the appellants points 
out that the proper order that should have been 
made was one rejecting the plaint, and not one dis¬ 
missing tho suit. But in view of the order we> pro¬ 
pose, it is not necessary to consider furtkertko orde 
which tho learned Judge should have made on his 
findings. Tho suit was based upon what was des- 


A. I. R. 

cribed as a wakf deed executed in the year 1925 
between Syed Akbarshah, the father of plaintiffs 8, t 
9 and 10 and defendants 1 and 2. Other plaintiffs 
were great grand-children of Syed Akbarshah. Syed 
Akbarshah died in the year 1933. The wakf deed is 
a somewhat curious document, and from statements 
appearing in the plaint and in the written state¬ 
ment by defendant 1, it seems not unlikely that 
the object of Syed Akbarshah was not that charity 
should ultimately benefit from his estate, but that 
hi6 estate should be preserved from the hands of his 
creditors. The estate consists of lands and houses. 

Without going in detail into the terms of the 
wakf deed, we may say that the terms contained in 
it roughly are, that the numerous children of the 
wakif should reside in the houses and be maintained 
from the income of the lands, and that on the 
eventual failure of any descendant, the property 
should go to charity to be administered by‘‘Jamait- / 
ul-islam or any other Government functioning at * 
that time*' and be applied to musafirkhanas for the 
general publio, tho maintenance and clothing of 
widows, poor persons and travellers and the build¬ 
ing and repairing of mosques. Syed Akbarshah 
appointed himself mutwalli in his life time, and 
directed that after his death his eon Syed Hatimali- 
shah, the present defendant 1, should be mutwalli 
with power to appoint his successor. Tho deed 
provides that the mutwalli should render proper 
accounts to Syed Akbarshah’s children, and if he 
aoted dishonestly, or was lazy, he should be dis¬ 
missed and another mutwalli should be appointed, 
and if the mutwalli, sought to be dismissed, refused 
to vacate his office, a complaint should be made to 
the Collector, who would then dismiss him and 
appoint another. In the last paragraph of the deed g 
it is stated that all the members of the family were 
desired to continue, if possible, to live together. But 
if after his death Syed Hatimalishah should sepa¬ 
rate them, and if they were not able to agree to 
live together, then, after paying all expenses of the 
administration of the estate, and after paying the 
amounts set out earlier in the deed to bo paid to 
Mt. Amul, plaintiff 7 the widow of Akbarshah and 
the reasonable expenses of two daughters Saidbibi 
and Nazbibi, Hatimalishah should divide the 
balance, appropriate half to his own family and give 
the other half to Mt. Amul and her daughters. We 
may mention here that defendant 2 in the suit is 
one of the daughters, while the remaining sir 

daughters are among the plaintiffs. 

By the present suit, the plaintiffs sought to r* 
move Hatimalishah from the office of matwalll and 
to appoint a new mutwalli, either plaintiff 1 or 2 or ft 
any ^other male descendant of Akbarshah or any 
stranger fit and eligiblo to this offioe. They sought 
that the mutwalli so appointed should be put m the 
management of the trust properties in ftcoor ^“o« 
with the deed of settlement. AeoouD £.’ 
from defendant 1 and an order was asked for that 
he should refund such monies as should be found to 
have been misappropriated by him. The muso 
action alleged for the plaintiffs seems from the 

ing^out'the* terms o/the 

“£ 8 and daughter^ 6 of°the deceased Akharshah, 

subject-matter °f tbo suit (or t p JP^ he BU it on 
See of B R3 2 ?5° 0 o iy on the, {j. that it - jg 

whfch'were bought? ftTXTU «- « 
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the plaintiffs claimed possession and tbo enjoyment 
1 of the income and that this was the real and main 
relief which they sought, that on the authority in 
10 Cal. 599, 1 in a 9uit for removal of a trustee from 
the management of the trust fund on the ground of 
misconduct, the value of the property for purposes 
of jurisdiction must be taken to bo value of the 
plaintiff’s interest in the subject-matter of the suit, 
and that the court-fee must be estimated upon that 
aura. The learned Judge, therefore, held that the 
valuation of the suit for purposes of court-fee must 
v be the same as its valuation for purposes of juris¬ 
diction, that is to say, Rs. 20,000. He allowed the 
plaintiffs ten days to pay the deficit court-fee and on 
their failure to make payment he passed the order 
now appealed against. 

Wo have been referred by the learned advocate 
for the appellant to a large number of authorities, 

3 but we do not think it necessary to enter upon a dis¬ 
cussion of them. They all relate to cases of religious 
trusts, public or private, in each of which on the 
particular facts it V7as held that the subject-matter 
of the relief was not capable of monetary valuation, 
and that the plaintiff was entitled under Art. 17, 
cl. 6, 9cb. 2, Court-fees Act, to pay the court-fee of 
Rs. 15. In the present case, it is quite clear that 
what plaintiffs seek aro the material benefits to 
which they are entitled, or may be entitled, we 
should say, under the Ia9t dau6e of the wakf deed, 
namely, that on disagreement between the parties 
the income should be divided and enjoyed in the 
proportions set out. We think this is a case which 
[falls under S. 7 (2), Court-fccs Act. The plaintiffs 
'claim to be entitled to annual receipts capable of 
^valuation at least on au average basis, and under 
that section they should pay court-foo on ten times 
* the annual valuo of the receipts to which they 
claim they arc entitled. A simple mode of arriving 
at the correct figure is to deduct from the total 
value of tbo property the value of the interest of 
tho two defendants. The total property is valued at 
Rs. 20,000, and taking the value of defendant l's 
share at Re. 10,000, and the share of defendant 2, 
who under the wakf deed is entitled to an annual 
payment of Rs. 50, at Rs. 500, tho value of the 
plaintiffs' share come3 to Rs. 9500. Wo think that- 
the plaintiffs must pay a court-fee on this sum. 

We therefore modify tho order of the lower Court 
by directing that the deficit court-fee necessary to 
bring up the court-fee to the amount payablo on 
Re. 9500 should bo paid by tho plaintiffs. The learned 
advocate for tho plaintiffs states that this amount 
will be paid and he asks for time to enable his 
i clients to make payment. Wo allow time for pay- 
ment until one month after the date of this order, 
or one week after the receipt of the papers by tho 
lower Court, whichever period is longer. In default 
of payment within this period, tho plaint will stand 
rejected with costs in this Court. It payment is 
made, we think costs in this Court and in the lower 
Court should be costs in the cause. 

G.N./R.K, Order modified. 

1. (’86) 10 Cal. 599, Omrao Mirza v. Mary Jones. 

_ * 
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Mir Fatehkhan Mir Pirbuxkhan 

v. 

Emperor. 

Criminal Revn. Appln, No. 36 of 1942, Deoided 
•on 27th Maroh 1942, to revise order of Addl. Sess. 
Judge, Hyderabad, D/- 31st January 1942. 

1942 S/21 


(a) Criminal P. C. (1898), Ss. 351 and 6—Ses- 
sions Court is criminal Court within S. 6—But 
generality of expressions “criminal Court” and 
“trial” in S. 351 is subject to other provisions 
of Criminal Procedure Code. 


No donbt Courts of Session are among the classes 
of criminal Courts in British India set out in S. 6. 
But, if by reason of other provisions of the Code, 
a Court of session has not power to try any person 
save in certain exceptional circumstances such a3 
when contempt is committed before it, unless an 
order of commitment has been made in respect of 
such person, then the generality of the expression 
‘a criminal Court’ in S. 351 must be held to be 
limited by those provisions. It is also true that 
S. 351 refers generally to inquiries and trials, but 
there is no difficulty in limiting the meaning of the 
word ‘trial’in S. 351 if other provisions of tho Code 
so require. (P 162c] 


/ 


Cr. P. C. — 

(’41) Chitaiey, S. 351, N. 1 Pt. 3. 


(b)i Criminal P. C. (1898), Ss. 190 and 351 — 
Magistrate takes cognizance of offence not of 
offenders—Magistrate therefore can add person 
as accused—If person to be added as accused is 
present in Court, Magistrate may act under 
S. 351 — If he be not present Magistrate must 
proceed in ordinary way. 

The wording of 3. 351 which is a disabling sec¬ 
tion, differs materially from that of S» 190 which 
giv69 jurisdiction to Magistrates to tako cognizance 
of offences. Section 190 does not mention tho ac¬ 
cused, A Magistrate takes cognizance of an offence 
not of the offenders, and therefore a Magistrate may 
add a person or persons to those accused mentioned * 
in the complaint or police report upon which cogniz¬ 
ance of the offence has been taken by him. If a 
person to be added as an accused is present in Court, 
the Magistrate may act under S. 351, but if he is 
not present the Magistrate must proceed in the 
ordinary way by issue of summous or warrant: (’24) 
11 A.I.R. 1924 Sind 71 (F.B.), Rel. on. [? 162d,e] 
Cr. P. C. — 


(’41) Chitaiey, S. 190, N. 5 Pt. 2; S. 351, N. 1 
Pt. 1. 

('41) Mitra, Page 601, N. 585; Pago 1183, N.1021. 

(c) Criminal P. C. (1898), Ss. 351, 190, 193 
and 437—S. 351 must be read subject to S. 193 
— Sessions Court has no power to join person 
as co-accused in case before him whether ho 
happens to attend Court or not when no Inquiry . 
has been held by Magistrate into charges n 
against him. 


Seotion 351 mu9t be read subject to S. 19S. Con¬ 
sequently, a Sessions Judge has no power to join a 
person as a co-aocused in the case beforo him whe¬ 
ther ho happened to attend the Court or not, when 
no inquiry of any sort had been held by a Magis¬ 
trate into oharges against him. If the Judge con¬ 
siders by reason of faots disclosed in the trial, that 
proceedings should be initiated against a person it 
is open to him to express his opinion in hiB judg¬ 
ment and to invite the Publio Proseoutor and the 
District Magistrate to consider tho advisability of 
takiDg action in the matter : 4 S.L.R, 258, Espl. 

„ „ „ (P 182 ?] 

Cr. P. C. — 


(•41) Chitaiey, S. 190, N. 5 Pt. 1; S. 190. N. 10 
Pt. 2; S. 193, N. 4 Pt. 1. 

(|41) Mitra, Page 619, N. 603. 
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Partabrax D. Punwani, Advocale-Gentral _ 

for the Crown. 

WESTON J. — This is a revision application 
against an order of the First Additional Sessions 
Judge. Hyderabad, by which, during the course of 
the trial before him of four accused persons who 
had been committed by order of a Magistrate on 
charges under Ss. 147,302 and other sections of the 
Penal Code, he directed that one Mir Fatehkhan 
who was present in Court, but against whom no 
proceedings had hitherto been taken, should be 
joined in the trial as a co-accused on the same 
charges. As for reasons following we consider that 
the learned Judge had no jurisdiction to make this 
order, it is not necessary for us to set out the facts 
of the case, or to consider whether material has been 
disclosed which may justify a prosecution of Mir 
Fatehkhan. The learned Judge based hi3 order 
upon S. 351, Criminal P. C., which is as follows : 

"351. (1) Any person attending a criminal Court, 
although not under arrest or upon a summons, may 
be detained by such Court for the purpose of in¬ 
quiry into or trial of any offence of which such 
Court can take cognizance and which, from the 
evidence, may appear to have been committed, and 
may be proceeded against as though he had been 
arrested or summoned. (2) When the detention 
takes place in the course of an inquiry under Chap. 
18 or after a trial has begun, the proceedings in 
respect of such person shall be commenced afresh, 
and the witnesses reheard." 


add a person or persons to those accused mentioned 
in the complaint or police report upon which oog. e 
nizance of the offence has been taken by him 
17 S. L. R. 150. 1 If a person to be added as an ac! 
cueed is present in Court, the Magistrate may act 
under S.351, but if he is not present the Magistrate 
will proceed in the ordinary way by issue of sum¬ 
mons or warrant. Section 193 on the other hand 
shows that save when otherwise expressly provided 
by the Code or by other law, the cognizance taken 
by a Court of Session is not merely cognizance of 
the offence but is restricted to 'the accused' in res¬ 
pect of whom an order of commitment has been 
made by a competent Magistrate. Section 437 pro¬ 
vides an express exception to the rule of S. 193, but 
even under S. 437 an order of commitment is made 
following an inquiry by a Magistrate, We do not 
think it can possibly be said that S. 351 provides 
such express exception. If words such as 'or oom- / 
mitted for trial* appeared after the word 'summon¬ 
ed' at the end of clause (1) of S. 351, no doubt this 
would be 60 , but no such words are there. 

Whether so far as the Courts of Magistrates are 
concerned S. 351 is to be considered as complemen¬ 
tary to or, as the learned Judge considers, indepen¬ 
dent of 8. 190 is a question which, in our opinion, 
does not assist his argument in any way. In the 
Sind case to which he refers, 4 S. L. R. 253 2 all 
that was said was that a Magistrate who acts under 
S. 351 after taking cognizance of the offence upon a 
police report does not, when 60 acting, proceed under 
cl. (c) of S. 190. It would indeed be a surprising 
result that the accident of a person's presence in 




1942 


KUNDAN TiLLUMAIi v. EMPEROR (Davis C. J.) 


Sind 1GS 


(a) Bombay Children Act (13 of 1924), S. 27 

G _Construction — Section 27 does not confer 

upon Court powers which it does not otherwise 
possess — Olfence by child under Ss. 109 and 
121, Railways Act — Court can impose caning 
only in default of fine under S. 27 (2), Bombay 
Children Act, and not in first instance. 

Section 27, Bombay Children Act, does not confer 
upon the Court powers which it does not otherwise 
possess. Although S. 27 does set out a list of pains 
nod ponalties which may be indicted upon convic¬ 
tion of offences against the law, and gives the 
Magistrate the right to choose any one of them, it 
does not confer fresh powers upon Magistrates. The 
Magistrate cannot do any of the things set oat in 
S. 27 unless he is authorised by 6ome other law. 
Consequently the Court under S. 27, Bombay Child- 
(, ren Act, cannot impose the punishment of whipping 
in the first instance upon a child who is found 
guilty of the offences under Ss. 109 and 121, Rail¬ 
ways Act, as those sections provide for punishment 
of fine only. The Court in such a case can order 
caning only in default of fine under S. 27 (2), 
Bombay Children Act. [P 163/, g] 

(b) Criminal P. C. (1898), S. 423-Oifender 
ordered to be whipped—Imposition of whipping 
in default of fine is not enhancement of sentence. 

Where the offender has been ordered to be 
whippod, the appellate Court cannot be said to 
enhance the sentence where it gives the offender an 
opportunity to escape whipping by payment of fino 
and orders whipping only in default of fine. [P 163h] 

Cr. P. C. — 

< (’41) Chitaley. S. 423 N. 33 Pt. 18. 

(’41) Mitra, Page 1356 N. 1148; M What does not 
amount to enhancement.'* 

Amarlal W. Hinqorani — for Appellant. 

D. N. O'Sullivan, Public Prosecutor — 

for the Crown. 

JUDGMENT. — I have here before me two 
appeals made nominally on behalf of a boy of foor- 
teon, one named Kundan, who has been oonvicted 
in one case of an offence under 8. 109, Railways Act 
(9 of 1890), and in another case of an offence under 
Ss. 109 and 121 of the same Aot, and sentenced in 
the first case to ten stripes, and in the second case 
to five stripes. These cases were tried summarily 
by the President, Juvenilo Court, Karaohi, Thore 
is no reason for me to differ from the Magistrate’s 
<£ appreciation of the evldenoo in the case. The case is 
of a particularly scandalous nature, and one can only 
assume that a father who abets his son to obstruct 
railway traffio in this time of war is not entirely 
responsible for his aotions. Some people might be of 
the opinion that if bis proper place was not prison, 
it was a luuatio asylum. Quite clearly a boy of 
fourteen would not indulge in activities of this kind 
unless he is instigated by some person older than 
himself. It appears that he was instigated by his 
father. Mr. Amarlal who appears for tbh boy has 
etated to me that his father now realises the serious 
nature of the aots whioh he has instigated and has 
given an undertaking that he will desist during the 
duration of the war from such aots of an anti-sooial 
nature. If he does not desist, I have no doubt the 
authorities have the means and power of making 
him do so. 

The boy belongs to an aasooiation of persons 
■called “watan-khidmatgars” and from the record 
it appears that they consider it their duty to pre¬ 


vent overcrowding in railway trains, but they ap- 6 
pear to have adopted in the present circumstances 
a peculiarly anti-social method of dealing with 
what they regard as a social wrong. In the first case 
the Magistrate has found that this boy on 14th 
September 1941 entered a third class compartment 
of the 9 Up Quetta Mail already full to capacity. 

The Magistrate rejected the statement of the boy 
that when he entered the carriage there were only 
five or six passengers, and when the number rose 
from 19 to 30, he pulled the communication cord. 
This boy or these appearing for him called no wit¬ 
ness to support his version of the case, and all the 
prosecution witnesses stated that he entered the 
compartment after it was full and refused to leave 
when asked. Therefore, there is no doubt that this 
boy has been rightly convicted of an offence under 
S. 109, Railways Act, in the first case. But while 
he deserves a good whipping, as the law now stands / 
he can be caned only in default of payment of fine. 
Mr. Amarlal says that he is willing to pay the fine 
instead of being caned. Presumably his father will 
pay it for him. Section 27, Bombay Children Act, 
(13 of 1924), under which the Magistrate has sen-; 
tenced the boy in the first case to ten stripes does 
not confer upon the Court powers which it does not 
otherwise possess. This would appear to be the 
reading of proviso 1 to S. 27 whioh is rather 
obscurely worded. The proviso is: 

'•Provided that nothing in this section shall be 
construed as authorizing the Court to deal with 
any case in any manner in which it could not deal 
with the case apart from this section.* 1 

It appears to show that although S. 27 of the Act 
docs set out a list of pains and penalties whioh may 
be inflioted upon conviction of offences against the 
law, and gives the Magistrate the right to ohoose 
any one of them, it does not confer fresh powers 
upon Magistrates. For instance, a ohild, when the 
Court is satisfied of his guilt, may be discharged 
after due admonition, or be committed to the care 
of his parent or guardian, or be discharged after 
placing him under supervision, or he may be re¬ 
leased on probation of good conduct, or may be 
ordered to pay a fine. But it would not appear that 
the Magistrate could do any of these things unless 
he is authorized by some other law. For instance, 
he cannot ordinarily, if the offence is not punish¬ 
able with whipping, if, for instance, it does not fall 
within the provisions of S. 5, Whipping Act, order 
a child to be whipped, though ol, (2) of S. 27, 
Bombay Children Aot, to somesmail extent modifies 
the effect of the proviso to sub-s. (1). Clause (2) 
provides that: 

“Where a child is charged with an offence 
punishable with fine only, and is dealt with under 
cl. (f) of 6ub-s. (1), the Court may, if it thinks fit, 
add a sentence of caning in default of payment of fine, 
if it Is satisfied that the offender is able to pay tho 
fine.** ’ * 

In this oase, for instanoe, the offenoe under 
S. 109, Railways Aot, is pnnishable only with fine. 
The ohild might, therefore, be ordered to pay a fine 
under cl. (f) of sub-s. (1) of S. 27, Bombay Children 
Act, and if the fine is not paid, then the Court may 
order caning in default. In this case, therefore, the 
Magistrate should have imposed a fine and ordered! 
caning in default, and so far as he has not donJ 
this, his order U oontrary to law and must be modU. 
fled. I cannot in appeal enhance a sentence, but 
I do not oonaider it an enhancement of a sentence Ini 
a case where I give the offender an opportunity to 
escape whipping by payment of fine, which U what 
in this case the yonng offender appears io thxlouil 
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to do. But, 6peakiDg for myself, judging from what 
I have seen of this young offender in Court and his 


conduct from the record, it appears that a good 
whipping would do him a lot of good. He cannot, 
however, be benefited in this particular manner 
until an option to pay the fine has been first given 
and it has been refused. While, therefore, I am satis¬ 
fied that this young offender is guilty of an offence 
under S. 109, Railways Act, I order him to pay a 
fine of Rs. 20 or in default to be caned. The correct 
phraseology according to S. 392, Criminal P. C., ap¬ 
pears to be to order him to receive ten stripes with 
a cane. 

So far as the second case is concerned, this offence 
was committed on a different day from the first case 
with which I have just dealt, on 4th September 
1941, but it was in the same train 9 Up, the Qnetta 
Mail, and this boy put np the same defence. He says 
he got into third class compartment before it was 
full to capacity and he was removed after 55 pas¬ 
sengers had got into it. It does appear that this 
young offender had an inter-class ticket and got into 
a third class carriage. It is not clear from the re¬ 
cord, and it might be interesting to know, for what 
station this ticket was bought, whether it was bought 
for a journey, for instance, from the city station to 
the cantonment station, but it does not affect the 
result of this case. This case was also tried by the 
6 ame Magistrate. There is reliable evidence to show 
that this boy not only entered a carriage which was 
already full to capacity, but that when asked to 
remove himself he assaulted a railway servant in 
the discharge of his duty. The Magistrate, when he 
found the boy guilty of offences under Ss. 109 and 
121, Railways Act, again ordered him to be whipped 
without the option of a fine. The offence under 
S. 121, Railways Act, is punishable only with fine, 
which, however, can amount to Rs. 100. The Magis¬ 
trate could presumably have imposed a separate 
punishment for each of these two offences. But he 
has only imposed one sentence of whipping and I will 
also impose only one sentence of fine. I think, how¬ 
ever, the fine imposed should be maximum under 
S. 121, which is Rs. 100. I have no doubt that the 
boy, or rather his father who collects funds for this 
so-called social work and presumably maintains him¬ 
self out of it, can pay this fine. If the fine is not 
paid, then this boy should be given five stripes with 
a cane as the Magistrate has ordered. I am quite 
satisfied this fine can be paid. I allow seven days for 
the payment of the fine. With these modifications 
in the sentences the appeals are dismissed. 


G.N./R.K, 


Order accordvujly . 


A. I. R. (29) 1942 Sind 164 

Davis C. J. and Weston J. 

Chellaram Phatumal — Defendant 2 

— Appellant 

v. 

Vishindas Udhavdas and others, Plain¬ 
tiffs and others, Defendants — 

Respondents. 

First Appeals Nos. 37 and 39 of 1939, Decided on 
16th April 1942, against order of Joint First Class 
Bub-Judge, Hyderabad, D/- 1st May 1939. 


R C fifi n £ C -J 19 - 08 )' Ss ' 47 and 60 and 0-21, 
R. 66—Plea that judgment-debtor was agricul! 

tunst within Dekkhan Agriculturists’ Relief 
Act waived during suit can be taken in execu¬ 
tion _ Judgment-debtor must raise plea on 
notice under O. 21, R. 66—Plea taken after order 
tor sale and on day of sale itself is too late and 
must be disallowed. 

. No doubt the fact that the defendant waives his 
right to plead his status of agriculturist under the 
Dekkhan Agricolturi 0 ls’ Relief Act in the suit itself 
does not prevent his raising that plea in subsequent 
proceedings in execution, for, if the judgment-debtor 
were allowed to contract himself, as it were, out of 
the Act, the purpose of the Act would be frustrated: 
(’39) 26 A. I. R. 1939 Sind 160 and (’35) 22 A. L R. 
1935 Bom. 433, Rel. on. [P I64h] 

But there is a limit even to the beneficial opera¬ 
tion of the provisions of the Dekkhan Agriculturists' 
Relief Act, and the judgment.debtor cannot bo 
allowed to raise the plea of his being an agricultu¬ 
rist at any time. When a notice is given to tho 
judgment-debtor under O. 21, R. 66, for the settle¬ 
ment of the terms of the proclamation, it is his 
duty to put forward his plea that he was an agri¬ 
culturist on the date of the order of sale, and there¬ 
fore instead of issuing a proclamation, the Court 
should transfer the proceedings to the collector. A 
plea by the judgment-debtor that he was an agricul¬ 
turist taken after the order for sale and on the day 
of 6ale itself is taken too late and must be disal¬ 
lowed: (’39) 26 A.I.R. 1939 Bom. 526, Rel. on; ('41) 
28 A.I.R. 1941 Bom. 186, Expl. [P 165a,c] 

C. P. C._ 

(’40) Chitaley, S. 60 N. 23 Pt. 5; 0.21 R. 66 N. 16 
Pt. 4. 

(•41) Mulla, Page 249 Pt. (c). 

Dipchand Chandumal — for Appellant. 

Kimatrai Bhojraj — for Respondents. 

DAVIS C. J-This is an appeal against an 

order of the Joint First Class Subordinate Judge of 
Hyderabad in execution proceedings, in which the 
Judge held that the appellant now before us could 
not be permitted to raise the plea of his status of an 
agriculturist, because in the suit itself from which 
these execution proceedings arose, the appellant had, 
as the phrase goes, "given up" his plea. The Judge's 
order is dated 12th September 1936. The suit was 
a suit for recovery of a sum of Rs. 9000 on a mort¬ 
gage bond, and from the record it would appear that 
.is the plaintiff agreed to reduoe his interest to 9 per 
cent., the defendants' advocate gave up the plea of 
the status of an agriculturist. This, tho Judge in 
execution held, prevented the defendants from rais¬ 
ing the plea again. There is, however, a judgment 
of this Court in I. L. R. (1939) Ear. 304» to the' 
effect that the faot that defendant waives his 
right to plead his status of agriculturist in the) 
suit itself, does not prevent his raising this plea 
in subsequent proceedings in execution, for if the 
judgment-debtor were allowed to contract himself, 
as it were, out of the Act, the purpose of the 
Act would be frustrated. The decision of this Court 
is in agreement with the dooision in 37 Bom. L. R. 
778 2 to the same effect. __ 

1. (’89) 26 A. I. R. 1939 Sind 160 : 182 I. O. 696 : 
I. L. R. (1939) Ear. 304, Dhernmal Namomal v. 
Tejumal Jhamandas. 

2. (’36) 22 A. I. R. 1935 Bom. 433 : 160 I. O. 88 : 
37 Bom.L.R. 778, Shankarlal Bansilal v. Rughu- 
uathdas Anandram. 
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Nawabshah Disx. Local Board y. Bdloband 
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The Dekkhan Agriculturists’ Beliet Act contams 
° certain mandator, provision* ^>ch a re not to be 
avoided even by mutual agreement 
parties, if thereby an agriculturist deprivesihimw 
of the protection which the statute thinks ee ^ 
flat there is a time for all things, and a limit even 
to' the beneficial operation of the proraou, of the 
Dekkhan Agriculturists’ Belief Act. And where, - 
lin this case, this plea is taken on the vory , 
the sale, and, indeed, it may be. for all " e ’ 
latter the sale itself, the plea we think, lstakeat °° 
late. Order 21, R. 66, Civil P. C-. applies to^pro- 


late. uraer *a, a*. r^lfttes 

ceedings after the sale has been ordered, and relate 
to the proclamation of the intended sale. Order 21 
It. 64, Civil P. C., relates to the order for sale- ln 
this case notice was issued to the appellant defen¬ 
dant 2, under 0. 21, R. 66, Civil P. C. The app 
lant appeared in answer to a notice issued under 
0 21 BJ36, Civil P.C., but he did not raisethisplea 
of status. He raised objection to the stated value of 
the property and said that he was trying to sell the 
property'privately. It was not till months later on 
the day of the sale itself, if not after the sale, he 
put in another application asking that the sale. be 
stayed, and that the land be auctioned by the Col- 
)color because ho was an agriculturist. The learned 
advocate for the appellant drew our attention to two 
Bombay cases, which he says support his case, that 
this plea can be raised at any time. But those 
judgments do not support his case that there is no 
limit to the time when this plea may be raised. In 
41 Bom. L. R. 1166, 3 Lokur J. held that if an 
agriculturist wished to raise the pica of status and 
a notice under O. 21, R. 66, Civil P. C., was served 
on him, he should raise that plea in answer to that 
, notice. Lokur J. said (p. 1169) : 

“When a notice ie given to the judgment-debtor 
kur.der 0. 21, R. 66, for the settlement of the term3 
of the proclamation, it is hie duty to put forward 
his contention that he was an agriculturist on the 
idate of the order of sale, and, therefore, instead of 
[issuing a proclamation, tho Court should transfer 
the proceedings to the Collector. If he fails to raise 
9uch a contention at that time, and tho Court 
passes an order that the sale should be held by 
itself, then that order is a judicial order which is 
binding on the judgment-debtor.” 

That judgment, we think, does not support the 
case of the appollont. Nor does another judgment of 
the Bombay High Court, reported in A. I. R. 1941 
Bom. 186> It is true that in that judgment Beau¬ 
mont 0. J., stated : 

“It cannot have been the intention of tho Legis¬ 
lature that after an order for sale has been made, 
the judgment-debtor is still to be able to raise tho 
question of change of status right upto the moment 
when the sale is confirmed.” 

It appears the learned Chief Jostice was of the 
opinion that tho pica of status could be raised both 
on an order of attachment itself, and subsequently 
on an application for an order of sale. But there is 
nothing in that judgment to support tho contention 
that after the order for sale had been made and on 
the day of the sale itself, or even after the sale, the 
judgment-debtor can come and raise tho plea of 
status, or, rather, we should say, raise successfully 

3. (’39) 26 A. I. R. 1939 Bom. 526 : 186 I. C. 61 : 
41 Bom.L.R, 1166, Maliadeo Sunder v, Kh&nderao 
Sitaram. 

4. (’41) 28 A. I, E. 1941 Bom. 186 : 197 I. 0. 72 : 
I. L. R. (1941) Bom. 431 : 43 Bom. L. R. 825, 
Vishwanath Yithalsa v. Balaram Anandram. 
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sale which required that the sale should beset aside. 
This irregularity was that there was no beating 0 
the drum for the proclamation. But on facta the 

SgfZna him. Th. "» *»£ 

against him on tho question ot the sale-price, ine 
Judge bold that there was nothing to show that 
appellant had sustained substantia injury’0«’ 

anViniuryat all, from an ^regularity m the sale 
wlhch had not occurred. Y.’e think, ‘ here,ore - 
appellant must fail on all Grounds. The two con¬ 
solidated appeals before us must he dismis-.ed with 
costs. Order accordingly- 

Appeals dismissed. 


G.N./R.K. 

A. I. R. (29) 1942 Sind 165 

Davis C. J. and "Weston J. 

District Local Board, Nawabshali — 

Defendants — 4ppe((a?its 

V. 

Bulchand Chandiram — Plaintiff — 

Respondent. 

Firet Appeal No. 18 of 1939, Decided on 10th 
April 1942, against decree of Joint First Class Sub- 
Judge, Hyderabad. D/• 5th December 1938. 

(a) Contract Act (1872), S. 73 -Wronglul de¬ 
tention ol debt — Interest cannot be allowed by 

way ol damages. . o 

Interest cannot be allowed by way of damages for 
wrongful detention ot debt. Sootion 73 merely^de¬ 
clares tho Common law as to damages: ( 38) 25 
A. I. R. 1938 P.C. 67, Bel. on. IP 1666.C] 

(b) Interest—When may be awarded. 

If there is an agreement for tho payment of inte¬ 
rest at a fixed rate, or it is payable by tho usage of 
trade having the force of law, or if tho plaintitl is 
entitled under the provisions of any substantive law, 
such as S. 80, Negotiable Instruments Act, interest 
may be awarded. lP lnooj 

CPC. — 

(*40) Chitaley, S. 34, N. 6 Pts. 1 and 2 : Notes 7 
to 9. 

(’41) Mulla, Pago 144 Pts. (b) to (g). 

(c) Practice—New plea — Point that interest 
awarded by trial Court was justified under Inte- h 
rest Act can be taken for first time in appeal — 
But appellate Court will not refer to documents 
not properly brought on record or accept new 
case based upon facts not clear to It. 

The point that the interest awarded by the trial 
Court was justified under tho Interest Aot can bo 
raised for the first time in appeal in support of the 
trial Court’s decree. But merely because reliance on 
the Interest Act was placed at a late stage, the ap- 
pellato Court cannot refer to documents that are 
not properly brought upon the record or accept a 
new case which was based upon faots which are not 
dear to it and which are matters of doubtful Infer¬ 
ence or surmise. [P 168e,g) 

C P. C. — 

(*40) Ohitaley, 0. 41 R. 1, N. 12 Pt. 13 ; N. 13 
Pt 3 

(‘41) Mulla, Page 1155, Notes “Grounds of objec¬ 
tion;” “Grounds of objection whloh may be 
taken for the first time in appeal.’* 
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Sind Nawabshah Dist. Local Board v. Bdlchand (Davis C. J.) a. I. R. 


Fatehchand Assudomal — for Appellants. 

Santdas Idanmal — for Respondent. 

P AV /f. — This is an a PP eal against an 
order of the Joint First Class Subordinate Judge, 
Hyderabad, in which he has awarded interest on 
two sums, one on Rg. 2000 and the other on Rg. 2794 
at 12 per cent, per annum prior to the date of suit. 
The suit was brought by the plaintiff, who was an 
architect, to recover from the District Local Board, 
Nawabshah, a sum in all of Rs. 5992, consisting of 
two principal sums of Rs. 2794 and Rs. 2000 and 
interest Rs. 1198, due for work done. The contract 
was for^a large sum of money, the final bill being 
Rs. 67,/94 and of this the plaintiff acknowledged 
payment of Rs. 65,000. The plaintiff had claimed a 
sum of Rs. 17,298 for extra work done, but as a 
result of a compromise the plaintiff accepted Rupees 
2000, and the defendants admitting this claim for 
Rs. 2000, a decree was passed for this sum by the 
Subordinate Judge, upon the defendants' admission. 
There is thus nothing in the first point taken by 
the learned advocate for the appellant, the District 
Local Board, Nawabshah, that the Subordinate 
Judge had granted interest on a principal sum which 
was not awarded by the deoree. In disputing the 
award of interest at all on the more general ground 
; that in this case interest had been awarded by way 
of damages and that interest cannot be allowed by 
way of damages for wrongful detention of debt, the 
appellants' case, we think, was on a firmer basis, 
for there is authority of the Privy Council in 32 
S. L. R. 374,1 to this effect : 

“ Illustration (n) to S. 73, Contract Act, does not 
confer upon a creditor a right to recover interest 
upon a debt which is due to him when he is not 
entitled to such interest under any provision of 
law. Section 73, Contract Act, merely declares the 
Common law as to damages." 

Now it is clear that in this case the question of 
damages was argued and decided by the Subordinate 
Judge on this general ground that interest can, and 
in this case, should be allowed as damages for 
wrongful detention by the defendants of money due 
to the plaintiff. The learned Judge was clearly of 
the opinion that the defendants acted extremely 
badly in this matter, and without any real justifica¬ 
tion or excuse withheld from the plaintiff these 
two sums of Rs. 2000 and Rs. 2794 to which he was 
entitled. The learned Judge said that the District 
Local Board had shown nothing in their Rules and 
Regulations which disentitled the plaintiff to this 
interest. But, we do not think the decision of this 
question rests upon Rules and Regulations of the 
District Local Board. The solution of this question 
does not depend upon the Rules and Regulations of 
the board; it depends upon the substantive law. If 
there is an agreement for the payment of interest 
at a fixed rate, or it is payable by the usage of 
trade having the force of law, or if the plaintiff is 
entitled under the provisions of any substantive law, 
such as S. 80, Negotiable Instruments Act, interest 
may bo awarded. But in the case before us, there 
is neither usage nor there is any contract, express 
or implied, to pay interest on these sums of money 
now found wrongfully withheld by the District 
Local Board from the plaintiff, the architect. The 
learned advocate for the respondent now relies upon 
the Interest Act, which clearly was not the statu¬ 
tory provision upon which the Subordinate Judge 

1. ('38) 25 A.I.R. 1938 P. C. 67 : 173 I. C. 15 : 65 
I. A. 66 : I.L.R. (1938) 2 Cal. 72 : 32 S.L.R. 374 
(P. C.), B. N. By. Co. Ltd. v. Ruttanji Ramji. 


0 b . a ® ed , b ' 3 . d l ec ‘f l0n and which clearly was not con¬ 
sidered in the lower Court at all. But if it is plain 
upon the facts on the record that the provisions of 1 
the Interest Act apply, then, even if this case is 1 

c vl D i° r the tlme in appeal, the order of thr,' 
Subordinate Judge granting interest may be sun., 

ported. The learned advocate for the respondent 
relies, so far as the interest on Rs. 2000 is r/>n- 
cerned, on one part of section 1, and so far a° the 
mterest on Rs. 2794 is concerned, on another part 
of S. 1, Interest Act. Section 1, Interest AcL is ag 
follows : 

“ It is, therefore, hereby enacted that, upon all 
debts or sums certain payable at a certain time or 
otherwise, the Court before which such debts or 
sums may be recovered may, if it shall think fit, 
allow interest to the creditor at a rate not exceeding 
the current rate of interest from the time when 
such debts or sums certaiu were payable, if such 
debts or sums be payable by virtue of some written 
instrument at a certain time, or if payable other¬ 
wise, then from the time when demand of payment 
shall have been made in writing, so as such demand 
shall give notice to the debtor that interest will be 
claimed from the date of such demand until the 
term of payment: Provided that interest shall be pay¬ 
able in all cases in which it is now payable by law." 

So far as interest on Rs. 2000 is concerned, the 
learned advocate relies upon these words: "if such 
debts or sums be payable by virtue of some written 
instrument at a certain time," and he says that it 
is plain from the record that the sum of Rs. 2000 
is payable by virtue of a written instrument at a 
certain time, the written instrument being the reso¬ 
lution of the District Local Board endorsing the 
resolution of the sub-committee that the claim of 
Rs. 17,298 6ball be settled by a payment of Rs. 2000. 
But, in the paper book before us, there is no written 
instrument, no written resolution of the District 
Local Board; we do not know what is the "certain 
time" to which the section refers, on which thodebt 
or sum is payable, and wo cannot, merely because 
the learned advocate has at a late stage relied upon 
the Interest Act, refer to documents that are not 
properly brought upon the record, or accept a now 
case which was based upon facts which are not clear 
to us and which are matters of doubtful inference 
or surmise. We do not think, therefore, that so far 
aathe interest onRs. 2000 is concerned, the plaintiff 
has made out a case. 

So far as the second sum of Rs. 2794 is concerned, 
the learned advocate relies upon these words: "or, 
if payable otherwise, then from the time when 
demand of paymentshall have been made in writing 
so as such demand shall give notice to the debtor 
that interest will be claimed from the date of such 
demand until the term of payment." Quite clearly, 
then, the law requires that there should be a demand 
of payment made in writing in which a clear notice 
of the claim made shall be given to the debtor; and 
here again there is nothing in the paper book before 
us which justifies us in bolding that it was plain 
that there was a demand of payment containing the 
necessary notice. There is some reference in the 
judgment of the Subordinate Judge to the claim 
made by the plaintiff in correspondence whioh is 
not in the paper book before us. But it is by no 
means clear that that claim fulfilled the conditions 
which S. 1 required before interest within the provi¬ 
sions of that section can be ordered by the Court. 
We do not think, therefore, that the plaintiff, who 
is the respondent in this appeal, has shown that ho 
is entitled under S. 1, Interest Act, to interest up to 
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the date of suiteither on the sum of Re.J 2000 .° t r £“ 
a the sum of Rs. 2794. He has not, also, brought; hie 
case within the ambit of any usage of trade having 
the force ot law. His case remains now as it was in 
thr* lower Court ft case for interest claimed as 
damages under common law for wrongful detention 
of a debt. To this he is not entitled. So> far'as the 
interest from the date of suit is concerned. it is not 
disputed and has not been made the subject of 
anpeal We think, also, that though the appellants 

areentitled to succeed, their conduct has been such 
as to justify an order in this appeal that there 
should be no order as to costs. Order accordingly. 


Arab Mihan v. Emperor (Davis C. J■) 


Sind 167 


G.N./R.K. 


Order accordingly. 


A. I. R. (29) 1942 Sind 167 

Davis C. J. 

Arab Milian — Accused — Appellant 

v. 

Emperor. 

Criminal Appeal No. 79 of 1941, Decided on 24th 
February 1942, against conviction and sentence 
passed by Third Additional City Magistrate, Karachi, 

D/- 4th November 1941. 

(a) Penal Code (1860), Ss. 420, 405 and 406— 
Word “entrusted" in S. 405 —Meaning of—Ac¬ 
cused obtaining possession of property by trick 
— He cannot be said to be “entrusted with 
property within S. 405—Offence held fell withm 
o S. 420 and not S. 406. 

A person cannot be said to bo ontrusted with pro¬ 
perty within the meaning of S. 405 when heobtam9 
possession by meane of a trick. A trust implies con¬ 
fidence placed by one man in another. It implies 
necessarily that the confidence was freely given and 
that there is a true consent. There is no true con¬ 
sent if confidence is obtained as a result of a tnok. 
If there was a trick or deceit, a true consent cannot 
arise; there can be no entrustment, and no oflenoe 
under S. 406 because an essential elemont of that 
offence is an entrustment : (’36) 23 A. I. R. 1936 
Mad. 363 (F. B.), Eel. on. [P 168o] 

The accused represented to the complainant that 
he was a tinner when he was not a tinner. The 
complainant thereupon gave the accused some uten- 
d Bile to be repaired which the accused did not repair 
nor did he return them : 


Held that while it might be said, using worde of 
general import, that the complainant entrusted the 
aocused with property, he was, in faot, tricked out 
of it and therefore the offence fell not under S. 406 
but under S. 420. 168e] 

Penal Code — 

('40) Katanl&l, Page 997 Note : "1. Entrusted 
with property, or.dominion over pro¬ 

perty; “ Pago 1071 Note : “Suppression o{ 
facts." . . 

('36) Gour, Page 1357 Para. 4761 ; Page 1458 
PL 10. 

(b) Interpretation of statutes —Penal statute 
must be strictly construed. 

A penal atatute must be striotly construed. The 
full definition of every crime contains expressly or 


by implication a proposition as to a state of mind. 
Therefore, if the mental element of any conduct « 
alleged to be a crime is proved to have been absent 
in any given case, the crime so defined is not com¬ 
mitted or again if a crime is fully defined nothing 
amounts to that crime which does not satisfy that 
definition : (1889) 23 Q. B. D. 163, Rcl. on.^ ^ 

Penal Code — 

(•40) RataoJal, Page 12 Pt. 6. 

(’36) Gour, Page 115 Pt. 15. 

Kiskinchand E. Nagrani for P. K. Vaswani— 

for Appellant. 

Servian T, Raymond , A . P. P.—for the Crown. 

JUDGMENT_This is an appeal by one Arab 

who has been convicted by the Third Additional 
City Magistrate of Karachi, of an offence under / 

S. 406, Penal Code, and sentenced to six months’ 
rigorous imprisonment. I admitted this appeal 
because on the facts of the case it appeared to me 
that this was more an offence of cheating than a 
criminal breach of trust. But even though I think 
the section appropriate is S. 420, Penal Code, I can 
see no reason to interfere with the sentence of six 
months' rigorous inprisonment which has been 
passed. 

The facts cannot reasonably be disputed upon the 
evidence on the record. Briefly, the appellant went 
to the house of the complainant and eaid that ho 
was working as a tinner on the Ramchandra Temple 
Road, and asked if the complainant had any work 
to give him. The complainant then in the presence 
of his brother-in-law, Lachoo, and his neighbour, 
Ramohand handed over to him certain utensils to g 
be repaired. The appellant stated that he would 
return the utensils that very day but did not. The 
complainant made inquiries on the Ramchandra 
Temple Road of the tinner under whom the appel¬ 
lant had said he was working, but was told that the 
appellant was not working there. The complainant 
took no farther notion until 24th August last, the 
appellant having come to him in the first instance 
on 20th July 1941. But on 24th August the appel¬ 
lant appeared again, and this time ho was arrested 
and handed over to the police. The appellant stated 
that he was not a tinner, but a beggar of good 
character, and that he was arrested as a result of 
mistaken identity. He does not allege enmity on the 
part of witnesses. But there appears no reason to 
suppose that this is a case of mistaken identity. He 
came in the first in9tanoo in the afternoon. The 
complainant must have had every opportunity of h 
identifying the man to whom he handed over uten¬ 
sils for tinning. Ramchand the neighbour of the 
oomplainant was there and also Laohoo, the bro¬ 
ther-in-law, and it was because the oomplainant 
identified the appellant and he was corroborated by 
Lachoo and others, that the appellant was arrested 
after he had reappeared. The appellant did not at 
the time claim that he was a viotim of mistaken 
identity. The foot that when the appellant's house 
was searohed nothing was found is not of much 
importance hi view of the time whioh had elapsed 
when he was arrested. Further, it appears from the 
judgment that the appellant had oertaln peculia¬ 
rities of face and figure whioh makes mistaken 
identity improbable. The appellant brought oertain 
evidence of alibi whioh, however, dearly failed. 

The question, then, is as to what oflenoo the ap¬ 
pellant has committed. It is clear that he obtained 
these.uteneila valued at Rs. 14-12-0 by a trick. He 
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represented that ha was a tinner and would repair 
them, when he was not a tinner and did not repair 
them. Once the appellant had obtained these uten¬ 
sils by means of a trick, the offence of cheating was 
completed. I do not see how he could be convicted 
of an offence under S.406, Penal Code, with respect 
to these same utensils. It is true that the provi¬ 
sions of section 405, Penal Code, which define 
“criminal breach of trust,” are wide: "Whoever beiDg 
in any manner entrusted with property or with any 
dominion over property.” I do not think a person 
i is entrusted with property within the meaning of 
jS. 405, Penal Code, when he obtains possession by 
means of a trick. A trust implies confidence placed 
by one man in another. It implies necessarily that 
the confidence was freely given and that there is a 
true consent. There is no true consent if confidence 
is obtained as a result of a trek. I am supported in 
my opinion by a Full Bench case of the Madras 
High Court, A. I. R. 1036 Mad. 353. 1 In that case 
the question was as to whether an accused who had 
been acquitted of cheating could be convicted of 
criminal misappropriation on the same facts, and 
the answer was that he could not. In the course of 
the judgments occurs a very full discussion, parti¬ 
cularly in the judgment of Mockett J., and the 
learned Judge refers at length to an English case in 
(1927) A. C. 487.2 j n that case the House of Lords 
decided that a woman who had obtained a necklace 
by a trick was not entrusted with it. Lord Haldane 
in that case referring to the term ‘‘Entrusted” 
said : 

"‘Entrusted’ is not necessarily a term of law. It 
may have different implications in different con¬ 
texts. In its most general significance all it imports 
is a handing over the possession for some purpose 
which may not imply the conferring of any proprie¬ 
tary right at all.” 

Lord Sumner, however, took the view that a 
mere handing over without so me qualification wa s 

1. (’36) 23 A.I.b7i 936 Mad. 353: 162 I.C. 592: 37 
Cr. L. J. 637: 70 M. L. J. 635 (F.B.), Emperor v. 

2. (1927) 1927 A.C. 487 : 96 L. J. K. B. 621: 1927 
W. C & I Rep. 417 : 33 Com. Cas. 16 : 137 L. T. 
233: 43 T.L.R. 417, Lake v. Simmons. 
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not an entrustment. Lord Sumner says : 

"If there was a trick, which prevented any true * 
consent arising, there could be no entrusting. The 
terms are mutually exclusive. In my opinion, the 
natural meaning of ‘entrusted’ involves that the 
assured should by some real and conscious volition 
have imposed on the person, to whom he delivers 
the goods, some species of fiduciary duty.” 

Further a penal statute must be strictly construed.! 

In the leading case in (1889) 23 Q. B. D. 168* at, 
p. 187, Stephen J. said : 

"The full definition of every crime contains ex¬ 
pressly or by implication a proposition as to a state 
of mind. Therefore, if the mental element of any 
conduct alleged to be a crime is proved to have been 
absent in any given case, the crime so defined is 
not committed; or, again, if a crime is fully defined, 
nothing amounts to ;hat crime which does not 6 
satisfy that definition.” 

Therefore, it would seem that if there was a trick 
or deceit, a true consent cannot arise; there can be 1 
no entrustment, and no offence under S. 406, Pena! 
Code, because an eseential element of that offence is 
an entrustment. If there was a trick, there could 
be no true entrustment. While, therefore, it may be 
said, using words of general import, that in a case 
such as this, the complainant entrusted the appel¬ 
lant with property, he was, in fact tricked out of it. 

I think therefore the offence falls not under S. 406, 
Penal Code, but under S. 420, Penal Code. This 
distinction may be of importance in cases where 
there is a question of compounding the offence. I do 
not however think that in this case this question is 
of any importance. I see no reason why I should 
reduce the punishment because I change the sec- / 
tion. I therefore alter the conviction from one under 
S. 406, Penal Code to S. 420, Penal Code, but con¬ 
firm the sentence of six months’ rigorous imprison¬ 
ment, and dismiss the appeal. 

G.N./R.K. Appeal dismissed. 

3; (1889) 23 Q. B. D. 168 : 58 L. J. M. C. 97 : 

60 L. T. 899 : 37 W. R. 716 : 16 Cox. C. C, 629 : 

54 J. P. 4, Reg. v. Tolson. 
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